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INJURY— (See  Damnum  Absque  Injuria;  Intent;  Ma- 
licious Mischief  ;  Torts  ;  Wrong). — A  wrong  for  which  the 
law  provides  a  remedy.* 

INLAND.— See  note  2. 


1.  "An  injury,  legally  speaking,  con- 
sists of  a  wrong  done  to  a  person,  or  in 
other  Words,  a  violation  of  his  rights — 
an  injury  .  .  .  necessarily  imports 
damage,  there  can  be  no  such  thing  as 
an  injury  without  damage.  An  injury 
is  a  wrong,  and  for  the  redress  of  every 
wrong  there  is  a  remedy."  Parker  t/. 
Griswold,  17  Conn.  302.  "We  under- 
stand the  word  'injury'  (or  injured)  as 
used  in  the  constitution,  to  mean  such 
a  legal  wrong  as  would  be  the  subject 
of  an  action  for  damages  at  common 
law."  Pa.  R.  R.  Co.  f .  Marchant,  119 
Pa.  St.  541;  ».  c,  21  W.  N.C.(Pa.)30o; 
13  Atl.  Rep.,  698. 

"By  injuria  is  me^nt  a  tortious  act, 
it  need  not  be  wilful  and  malicious;  for 
though  it  be  accidental,  if  it  be  tortious 
an  action  will  lie."  Winsmore  v.  Green- 
bank,  Willes  581 ;  Wright  v.  C.  &  N.  R. 
Co.,  7  Bradw.  (111.)  446. 

Injury  means  in  general  "any  wrong 
or  damage  done  to  a  man's  person, 
rights,  reputation  or  goods."  Webster 
quoted  in  N.  Ry.  of  France  v.  Car- 
pentier,  13  How.'Pr.  222;  s.  c,  3  Ab  Pr. 

259- 

An  intent  to  injure  is  a  general  guilty 
intent.  United  States  v.  Taintor,  11 
Blatchf.  (U.  S.)  374;  United  States  v. 
Harper,  33  Fed.  Rep.  481;  People  v. 
Carmichael,  5  Mich.  10;  People  v. 
Adwards,  5  Mich.  21. 

In  an  act  providing  that  the  party  in- 
jured shall  be  a  competent  witness  in 
II  C.  of  L.— I  J 


criminal  actions,  "by  injured  party  is 
meant  the  person  who  is  the  immediate 
and  direct  sufferer  from  the  offense 
committed."  People  v.  Howard,  17 
Cal.  83. 

"Injuriously  affected,"  in  the  Land 
Clauses  act,  does  not  mean  wrongfully 
or  unlawfully,  but  damnously.  "The 
consequential  right  to  compensation  is 
the  creature  of  the  statutes  to  be  ascer- 
tained and  measured  by  the  positive 
language  of  the  enactments,  and  not  by 
analogy  to  actions  of  tort  or  trespass." 
Lord  Westbury  in  Ricket  v.  Metro- 
politan R.  Co.,  L.  R.,  2  H.  L.  202;  and 
see  Reg  v.  Essex,  55  L.  J.,  Q^B.  315. 

2.  Inland  Navigation. — Within  the 
meaning  of  the  Act  of  Congress  of 
March  3rd,  1851.  The  act  of  congress, 
passed  March  3rd,  1851,  which  enacts 
that  the  owner  of  any  vessel  shall  not  be 
liable  for  the  loss  of  freight  by  fire  hap- 
pening to  or  on  board  the  vessel,  unless 
the  fire  is  caused  by  the  design  or 
negligence  of  such  owner,  contains  a 
provision  that  the  exemption  from 
liability  given  by  the  act  "shall  not 
apply  to  the  owners  of  any  canal  boat, 
barge  or  Hghter,  or  to  any  vessel  of  any 
description  whatsoever  used  in  rivers  or 
inland  navigation."  .  Goods  were  put 
upon  a  vessel  at  Buffalo  for  transporta- 
tion to  Detroit;  on  the  next  day  they 
took  fire,  and  the  vessel  and  goods  were 
entirely  destroyed.  The  vessel,  a  steam 
propeller,  was  of  more  than  twenty  tons 


Definition, 


INLET— INMA  TE. 


Definition, 


INLET. — See  note  i. 
INMATE. — See  note  2. 

burden,  and  was  enrolled  and  licenced 
for  the  coasting  trade,  and  engaged  in 
navigation  and  commerce  as  a  common 
carrier,  between  ports  and  places  in 
diflferent  states  upon  the  great  lakes, 
and  navigable  waters  connecting  the 
same.  It  was  held^  that  the  vessel  was 
not  a  "vessel  used  in  inland  navigation" 
within  the  meaning  of  the  above  ex- 
ception. Said  the  court:  "They  (the 
great  lakes)  form  a  boundary  between 
a  foreign  country  and  the  United  States 
for  a  distance  of  some  twelve  hundred 
miles  .  .  .,  The  aggregate  length  of 
these  lakes  is  over  fifteen  hundred  miles, 
and  the  area  covered  by  their  waters  is 
said  to  be  some  ninety  thousand  square 
miles.  The  commerce  upon  them  cor- 
responds with  their  magnitude  . 
The  vessels  (engaged  in  commerce  on  the 
lakes)  are  duly  licenced  for  the  foreign 
trade,  as  well  as  for  that  carried  on 
coastwise.  This  commerce,  from  its 
magnitude,  and  the  well  known  perils 
incident  to  the  lake  navigation,  deserves 
to  be  placed  on  the  footing  of  commerce 
on  the  ocean;  and  we  think,  in  view  of 
it,  congress  could  not  have  classed  it 
with  the  business  upon  the  rivers,  or  in- 
land navigation,  in  the  sense  in  which 
we  understand  these  terms  .  .  . 
The  policy  and  justice  of  the  limitation 
of  the  liability  of  the  owners,  under  this 
act  of  1851,  are  as  applicable  to  this 
navigation  as  to  that  of  the  ocean.  The 
act  was  designed  to  promote  the  build- 
ing of  ships,  and  to  encourage  persons 
engaged  in  the  business  of  navigation, 
and  to  place  that  of  this  country  upon 
a  footing  with  England  and  on  the 
continent  of  Europe."  Moore  t;.  Ameri- 
can Trans.  Co.,  24  How.  (U.  S.)  i;S. 
C.  in  State  Court,  5  Mich.  368. 

The  War  Eagle  was  a  steamer  of 
more  than  twenty  tons  burden,  duly  en- 
rolled and  licenced  for  the  coasting 
trade,  and  plying  on  the  Mississippi 
river  between  the  ports  of  Dubuque, 
Iowa,  and  St.  Paul,  Minnesota,  touching 
at  intermediate  points.  While  making 
one  of  her  regular  trips  she  was  burned 
with  her  cargo.  It  was  held,  that  she 
was  a  vessel  engaged  in  "inland  navi- 
gation," within  the  meaning  of  the  act. 
The  War  Eagle,  6  Biss.  (U.  S.)  364. 

Navigation  on  Currituck  Sound  in 
South  Carolina,  is  "inland  navigation," 
within  the  meaning  of  the  act.  Wood- 
house  V.  Cain,  95  N.  C.  113. 


Inland  Waters. — The  act  of  congress 
of  July  2nd,  1864,  ch.  225,  §  7,  provides 
"that  no  property  seized  or  taken  on 
any  of  the  inland  waters  of  the  United 
States  by  the  naval  forces  thereof,  shall 
be  regarded  as  maritime  prize."  Said 
the  court  in  construing  this  section: 
"The  term  'inland'  as  here  used  was 
evidently  intended  to  apply  to  all  waters 
of  the  United  States  upon  which  a 
naval  force  could  go,  other  than  bays 
and  harbors  on  the  sea  coast.  In  most 
instances  property  of  the  enemj'  on 
them  could  be  taken,  if  at  all,  by  an 
armed  force  without  the  aid  of  vessels 
of  war."  Porter  t;.  United  States,  106 
U.  S.  607;  The  Cotton  Plant,  10  Wall. 
(U.  S.)  577- 

1.  A  statute  incorporating  a  railroad 
company  which  was  to  construct  its 
road  along  the  shore  of  the  Hudson 
river  enacted  that  bridges  of  a  certain 
kind  should  be  built  over  "Duyvel 
Creek  and  other  navigable  streams  or 
inlet,"  and  bays  crossed.  It  was  said 
by  the  court  in  construing  this  statute: 
"The  word  'inlet'  seems  to  be  used  by 
the  statute  to  denote  the  indentation  in 
the  shore,  at  the  mouth  or  outlet  of  a 
navigable  stream  falling  into  the  Hud- 
son river,  and  the  word  'bay'  to  describe 
an  indentation  or  curve  where  there  is 
no  such  stream."  Tillotson  v.  Hudson 
River  R.  R.,  g  N.  Y.  580. 

2.  "  By  the  St.  31  El.  7; no  inmate,  or 
more  families  than  one,  shall  dwell  in 
any  cottage,  on  pain  that  the  owner  of 
such  cottage,  placing  or  suffering  such 
inmate,  etc.,  shall  forfeit  to  the  lord  of 
the  leet  los.  per  mensem  ...  A 
man  is  accounted  an  inmate,  who  not 
having  sufficient  to  live  of  himself  by 
his  land,  art  or  trade,  dwells  in  part  of 
another's  house.  As,if  common  breakers 
of  hedges,  or  other  idle  or  suspicious 
persons  dwell'in  an  house  with  another; 
Or,  if  a  poor  laborer  dwells  with  an- 
other, and  both  go  by  the  same  door 
into  the  high  street.  Or,  if  a  man,  not 
of  ability,  take  certain  rooms  in  an 
house.  But  if  a  man  demise  parcel  ot 
the  house  where  he  dwells,  and  severs 
it  from  the  other  part,  and  makes 
separate  doors  to  the  high  street,  the 
lessee  is  not  an  inmate;  for  they  are  two 
houses.  Or,  if  a  man  take  another  ad 
mensem,  or  to  sojourn  with  him,  and  he 
has  certain  rooms,  he  is  not  an  inmate. 
Or,  if  a  man  take  his  married  daughter 


Synopsis. 


INNS  AND  INN  KEEPERS. 


Synopsis. 


INNOCENT  CONVEYANCES.— A  technical  term  used  to  signify 
those  conveyances  made  by  a  tenant  of  his  leasehold  which  do 
not  occasion  a  forfeiture ;  these  are  conveyances  by  lease  and 
release,  bargain  and  sale,  and  a  covenant  to  stand  seized  by  a 
tenant  for  life.^ 

INNS  AND  INN    KEEPERS— (Including  Boarding-House  Keepers). 
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Lten   on  Third  Person's  Goods,  ^i. 
Knowledge  of  Ownership  of  Goods, 

43- 


with  her  husband,  according  to  agree- 
ment, and  suffer  them  to  have  certain 
rooms  in  his  house,  or,  if  he  suffer  a 
gentleman  to  have  certain  rooms  in  his 
house,  who  does  not  table  with  him,  but 
goes  to  a  victualler's-  for  his  sustenance. 
Kit.  456"  Comyn's  Dig.,  tit.  Jus.  of 
Peace,  B.  85. 

By  the  English  Public  Health  act, 
1848,  §  69,  if  any  street  not  being  a 
highway,  be  not  sewered,  levelled, 
paved,  etc.,  to  the  satisfaction  of  the  local 
toard  of  health,  such  board  may,  by 
notice  in  writing  to  the  respective 
owners  or  occupiers  of  the  premises 
fronting  such  parts  as  may  require  to 
be  sewered,  etc.,  require  them  to  sewer, 
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surers, 58.  . 
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taches, 66. 

45.  Baggage  of  Guest,  68. 

46.  Responsibility       for       Valuables, 

68. 

47.  Goods  Kept    for  Show  and  Sale, 

7I-" 

etc.,  the  same  within  a  time  to  be 
specified  in  such  notice;  and  if  such 
notice  be  not  domplied  with,  the  local 
board  may  fexecute  the  works,  and  the 
expenses  shall  be  paid  by  the  owners  in 
default.  By  section  150  it  is  provided  that 
in  all  cases  in  which  any  notice  is  required 
to  be  given  to  the  owner  or  occupier  of 
any  premises,  tl^  notice  shall  be  servpd 
either  personally  or  by  delivering  the 
same  to  some  "inmate"  of  the  owner's 
or  occupier's  "place  of  abode."  It  seems 
that  a  place  of  business  is  a  "place  of 
abode,"  and  a  clerk  an  "inmate,"  wifliin 
the  meaning  of  the  150th  section.  Ma- 
son V.  Bibby,  2  Hurl.  &  Colt.  881. 
1.     Bouv.  Law  Diet. 
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48.  Inn  Precincts,  72. 

49.  Duration  of  Inn  Keeper'' s  Liabil- 

ity^  75- 

50.  Liability  for  Goods  of  Departing 

Guests,  76. 

51.  Inn  Keeper's  Negligence,  77. 

52.  Contributory  Negligence  of  Guest, 

80. 

53.  Failure    to    Lock    or    Bolt   Door, 

83- 

54.  Assuming     Special     Custody     of 

Goods,  86. 

55.  Ordering    Goods      to    Particular 

Room,  87. 

56.  Limitation  of  Inn  Keeper's  Lia- 

bility by  Contract,  87. 

57.  Limitation   by  Custom  or    Usage, 

89. 


58.  Limitation  by  Statute,  89. 

59.  Enactments    Concerning   Loss   by 

Fire,  92. 

60.  Enactments  Concerning  Goods  for 

Sale,  etc.,  93. 
6i.  Statutory  Notice  Limiting  Liabil- 
ity, (33. 

62.  Actual  Notice,  ()^. 

63.  English  Inn  Keeper's  Act,  95. 

64.  Valuables     Covered    by     Statutes 

Limitifig  Liability,  96. 

65.  Inn  Keepers  as  Ordinary  Bailees, 

99. 

66.  Liability       of       Boarding  House 

Keepers,  100. 

67.  Remedies  Concerning  Inn    Keep- 

ers,  loi. 


1.  Inns  in  General — Definition  of  Inn. — An  inn  is  a  public 
house  of  entertainment  for  all  who  choose  to  visit  it.^  More 
precisely  it  is  a  house  where  all  who  conduct  themselves  properly, 
and  who  are  able  and  ready  to  pay  for  their  entertainment,  are 
received,  if  there  is  accommodation  for  them,  and  are,  while 
there,  without  any  stipulated  engagement  as  to  the  duration  of 
their  stay,  or  as  to  the  rate  of  compensation,  supplied  at  a 
reasonable   charge  with  their  meals,  their  lodging,  and  such  ser- 


1.  Wintermute  v.  Clark,  5  Sandf. 
(N.  Y.)  242,  247,  states  this  to  be  the 
true  definition  of  an  inn.  In  The  Peo- 
ple V.  Jones,  54  Barb.  (N.  Y.)  311,  316, 
an  "inn"  is  said  to  be  "  a  house  for  the 
lodging  and  entertainment  of  travellers." 
To  like  effect,  see  Lewis  v.  Hitchcock 
(N.  Y.),  10  Fed.  Rep.  4,  6. 

Liquors  and  Care  of  Animals. — In 
Pinkerton  v.  Woodward,  33  Cal. 
557;  s.  c,  91  Ara.  Dec.  657,  660, 
Rhodes,  J.,  says:  "The  definition 
of  an  inn,  given  by  Mr.  Justice 
Bailey  in  Thompson  v.  Lacey,  3 
Barn.  &  Aid.  286,  as  a  house  where  a 
traveller  is  furnished  with  everything 
which  he  has  occasion  for  while  on  his 
way,"  is  comprehensive  enough  to  in- 
clude every  description  of  "an  inn,  but 
a  house  that  does  not  fill  the  full  meas- 
ure of  this  definition  may  be  an  inn.  It 
probably  would  not  be  regarded  as  es- 
•  sential  to  an  Inn  that  wine  or  spirituous 
or  malt  liquors  should  fce  provided  for 
the  guests.  At  an  inn  of  the  greatest 
completeness  entertainment  is  furnished 
for  the  traveller's  horse  as  well  as  for 
the  traveller,  but  it  has  long  since  been 
held'  that  this  was  not  essential  to  give 
character  to  the  house  as  an  inn.  2  Kent's 
Com.  595;  I   Smith's  Lead.   Cas.,   8th 


ed.;  notes  to  Coggs  v.  Bernard;  Story 
on  Bailments,  \  475;  Kister  v.  Hilda- 
brand,  9  B.  Mon.  (Ky.)  74;  s.  c,  48  Am. 
Dec.  416." 

Parties  Accommodated. — In  Carters. 
Hobbs,  12  Mich.  52;  s.  c,  83  Am.  Dec. 
762,  764,  the  court  through  Christian- 
CY,  J.,  said :  "By  the  original  writ,  spe- 
cially framed  for  enforcing  the  liability 
of  inn  keepers,  as  well  as  by  the  cases, 
generally,  an  inn  would  seem  to  be  a 
house  kept  for  the  accommodation  and 
entertainment  of  travellers  and  wayfar- 
ing men,  and  not  for  those  residing  in. 
the  same  neighborhood  who  may  visit  or 
others  who  may  remain  at  the  house  for 
some  special  purpose  not  connected 
with  passage  or  travel.  See  Calye's 
Case,  8  Coke  63,  and  note  to  same;  i 
Smith's  Lead.  Cas.  *i3i;  Coggs  v.  Ber- 
nard, Ld.  Raym.  969;  s.  c,  i  Smith's 
Lead.  Cas.  *igg."  As  it  is  stated  in  the 
same  opinion,  "in  Calye's  Case,  8  Co. 
63;  [s.  c,  Smith's  Lead.  Cas.  *t3i,  132],, 
it  is  said:  'Common  inns  are  instituted 
for  passengers  and  wayfaring  men,  and 
therefore  if  a  neighbor,  who  is  no  trav- 
eller, as  a  friend,  at  the  request  of  the 
inn  holder,  lodges  there  and  his  goods 
be  stolen,  etc.,  he  shall  not  have  an  ac- 
tion, for  the  writ  is  ad  hospitandos  horn,- 


Inns  in  General. 


INNS  AND  INN  KEEPERS. 


Inns  in  Cteneral. 


vices  and  attention  as  are  necessarily  incident  to  the  use  of  the 
house  as  a  temporary  home.* 

Definition  of  Tavern. — A  tavern  is  a  house  licenced  to  sell 
liquors  in  small  quantities,  to  be  drunk  on  the  spot,  and  denotes 
a  house  for  the  entertainment  of  travellers,  as  well  as  for  the 
sale  of  liquors.* 

Definition  of  Hotel. — A  hotel,  in  this  country,  is  what  in 
France  was  known  as  a  kotellerie,  and  in  England,  as  a  common 
inn  of  that  superior  class  usually  found  in  cities  and  large 
towns.* 


ines,  etc.,  transeuntes  el  in  eisdem  hos- 
jiitanies,'  etc.  Carter  v.  Hobbs,  12  Mich. 
52;  s.  c,  83  Am.  Dec.  762,  765."  But  a 
different  view  is  developed  in  Walling 
■V.  Potter,  35  Conn.  183,  185. 

1.  Croravjfell  v.  Stephens,  2  Daly  (N. 
Y.)  15,  24,  holding  this  to  be  exactly 
"what  is  understood  in  this  country  by  a 
liotel.  For  English  statutory  definitions 
of  terms  "inn"  and  "inn  keeper"  see  act 
36  and  27  Vict.,  ch.  41,  §  4;  Schouler  on 
Bailments(2nd  ed.),  (j  277,  note  on  p.  286. 
For  discussion  of  various  definitions  of 
terms  "inn"  and  "guest"  see  Walling  v. 
Potter,  31;  Conn.  183,  1S5. 

Not  Mere  Eating  Place. — An  inn  has 
been  judicially  defined  to  be  "a  house 
■where  the  traveller  is  furnished  with 
■everything  which  he  has  occasion  for 
whilst  on  his  way."  But  a  mere  coffee 
house  or  eating  room  or  boarding 
house  is  not  an  inn.  The  Civil 
Rights  bill,  I  Hughes  (U.  S.)  541,  543. 
See  2  Pars.  Contr.  (7th  ed.)  *I45.  In 
Bonner  v.  Wellborn,  7  Ga.  296, 
307,  the  leading  ideas  which  per- 
vade all  the  authorities  are  said  to  be 
"that  inns  are  houses  for  the  entertain- 
ment of  travellers — wayfarers,  as  they 
are  called  in  Calye's  Case,  8  Co.  32 — 
for  the  entertainment  of  all  travellers, 
at  all  times  and  seasons,  who  may  pro- 
perly apply  and  behave  with  decency; 
and  that  as  guests  for  a  brief  period,  and 
not  as  lodgers  or  boarders  by  contract 
for  a  season."  A  house  of  reception  and 
entertainment  for  all  comers,  but  espe- 
cially for  emigrants,  is  an  inn.  Willard 
V.  Reinhardt,  2  E.  D.  Smith  (N.  Y.) 
148,  149. 

2.  State  V.  Chamblyss,  Cheves  (S. 
Car.)  220.  s.  c,  34  Am.  I3ec.  593,  596, 
reaching  this  conclusion  after  a  full  dis- 
cussion of  the  meaning  of  the  term,  as 
merely  synonymous  with  inns.  On 
statutory  scope  of  term,  see  Bonner  -v. 
Welborn,  7  Ga.  296;  St.  Louis  v.  Sei- 
grist,  46  Mo.  593. 

3.  Cromwell  v.  Stephens,  2  Daly  (N. 


Y.)  15,  21,  fully  discussing  the  origin  of 
the  term,  and  holding  that  a  house  kept 
for  letting  lodging  rooms  without  any 
arrangements  to  provide  board  or  meals 
in  connection  therewith,  does  not  con- 
stitute a  "hotel"  or  become  liable  to  pay 
a  water  tax  imposed  by  ordinance  upon 
"hotels."  On  English  scope  of  term, 
see  Smith  v.  Scott,  9  Bing.  14,  17.  It 
is  treated  as  settled  in  Taylor  v.  Mon- 
not,  4  Duer  (N.  Y.)  116,  117,  upon  the 
authority  of  Wintermute  v.  Clark,  5 
Sandf  (N.  Y.)  242,  that  a  hotel  in  a 
city  which  receives  transient  persons  as 
guests  is  a  common  inn. 

European  Flan. — A  public  house  des- 
ignated as  a  "hotel,"  where  all  comers 
register  their  names  and  are  furnished 
with  rooms  for  an  uncertain  period,  and 
under  no  express  engagement,  and 
where  meals  are  furnished  on  the  "Eu- 
ropean plan,"  the  only  variation  from 
ordinary  hotels  being  that  a  refectory 
is  kept  on  the  same  premises  at  which 
guests  take  their  meals,  if  they  please, 
paying  for  them  then  and  there,  is  an 
inn  and  the  proprietor  an  inn  keeper 
with  all  the  responsibilities  attaching  to 
such  a  character  as  respects  guests  who 
lodge  in  the  house.  Krohn  v.  Sweeney, 
2  Daly  (N.  Y.)  200,  202.  To  like  effect 
see  Bernstein  v.  Sweeny,  33  N.  Y. 
Super.  Ct.  271,  274.  Compare  also  Pink- 
erton  v.  Woodward,  33  Cal.  557;  s.  c, 
91  Am.  Dec.  657. 

In  Hancock  v.  Rand,  94  N.  Y.,  i  :  s. 
c,  46  Am.  Rep.  112,  116 ;  the  view  was 
taken  that  ageneral  in  the  United  States 
army  and  his  family,  who  were  guests 
at  the  restaurant  of  a  hotel  at  the  time 
when  the  loss  of  some  of  their  valuables 
by  theft  occurred,  and  paid  as  such  for 
each  meal,  were  not  boarders  because 
their  lodgings  were  in  the  hotel,  or  in 
rooms  connected  therewith,  especially 
as  the  proof  did  not  establish  a  contract 
for  any'  fixed  time.  Miller,  J.,  said  : 
"  Hotels  in  modern  days  are  differently 
conducted    from  what   they    were    in 
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Synonymous  Use  of  Terms  "  Inn,"  "  Tavern"  and  "  Hotel." — 
These  terms  are  often  used  in  American  statutes  as  synonymous.* 

Distinguished  from.  Similar  Establishments. — But  a  distinction 
is  made  between  an  inn  or  equivalent  establishment,  and  a  mere 
boarding  house,  lodging  house,  etc.* 


times  gone  by.  Furnishing  rooms  at  a 
fixed  price,  and  meals  at  prices  depend- 
ing upon  the  orders  given,  at  the  usual 
hotel  rates,  constitutes  a  material  differ- 
ence in  the  system  of  keeping  hotels 
from  that  which  formerly  existed." 

1.  Thus  the  terms  "  inn,  tavern  or 
hotel,"  employed  in  an  act  restricting 
the  granting  of  licences  to  sell  intoxi- 
cating liquors,  are  considered  to  be 
"used  synonymously  to  designate  vphat 
Is  ordinarily  and  popularly  known  as 
an  inn  or  tavern,  or  place  for  the  enter- 
tainment of  travellers,  and  where  all 
their  wants  can  be  supplied."  People  V: 
Jones,  54  Barb.  (N.  Y.),  311,  316. 

In  St.  Louis  V.  Siegrist,  46  Mo.  593, 
594,  Wagner,  J.,  said  :  " '  Tavern,' 
'  hotel '  and  '  public  house '  are,  in  this 
country,  used  synonj'mously,  and  while 
they  entertain  the  travelling  public,  and 
keep  guests,  and  receive  compensation 
therefor,  tiiey  do  not  lose  their  char- 
acter, though  they  may  not  have  the 
privilege  of  selling  liquors  ;"  and  it  was 
accordingly  held  that  the  word  "  tavern" 
includes  a  hotel  within  powers  granted 
by  a  city  charter  to  licence,  etc.,  so  as 
to  sustain  an  ordinance  requiring  a 
license  from  keepers  of  a  hotel  or 
boarding  house.  "  Tavern  or  house  of 
entertainment"-  are  deemed  synony- 
mous terms,  within  a  law  requiring  a 
licence,  in  Bonner  v.  Welborn,  7  Ga. 
296, 304.  Throughout  a  statute  regulat- 
ing taverns  and  groceries,  the  terms 
"inn"  and  "tavern"  and  "inn  holder" 
and  "tavern  keeper,"  are  considered  to 
be  used  synonymously,  in  Overseers 
etc.  V.  Warner,  3  Hill  (N.  Y.)  150,  156. 

On  the  synonymous  scope  of  "  hotel" 
and  "inn"  see  Cromwell  v.  Stephens,  2 
Daly  (N.  Y.)  15,  25.  But  a  different 
view  is  taken  under  an  English  statute 
in  Smith  v.  Scott,  9  Bing.  14,  17.  See 
also  In  »-e  Jones,  Law  Rep.,  3  Ch.D.  457. 
So  a  distinction  has  been  made  in  that 
country  between  a  tavern  and  an  inn, 
in  a  case  where  there  was  a  refresh- 
ment bar  within  a  hotel,  on  the  ground 
that  in  such  a  place  no  one  had  a  right 
to  be  served  more  than  in  any  other 
shop.  The  Queen  v.  Rymer,  Law  Rep.,3 
Ch.  D.  136,  140. 

2.  Boarding  House.     "The  distinction 


between  a  boarding  house  and  an  inn,"' 
says  Daly,  J.,  in  Willardi'.  Reinhardt,^ 
2  E.  D.  Smith  (N.  Y.)  148,  149,  "is- 
this  :  In  a.  boarding  house  the  guest 
is  under  an  express  contract,  at  a  cer- 
tain rate  for  a  certain  period  of  time; 
but  in  an  inn  there  is  no  express, 
engagement,  the  guest,  being  on  his 
way,  is  entertained  from  day  to 
day,  according  to  his  business,  upon 
an  implied  contract."  See  Crom- 
well V.  Stephens,  2  Daly  (N.  Y.)  15, 
24.  Reference  is  made  to  city  houses 
of  entertainment,  in  which  the  guest  or 
traveller  pays  so  much  per  day  for  his 
room  and  takes  his  meals  or  not,  as  he 
thinks  proper,  in  the  restaurant,  paying 
separately  for  each  meal  as  he  takes  it; 
and  where  the  restaurant  forms  a  part 
of  the  establishment,  and  the  house 
is  kept  under  one  general  man- 
agement for  the  reception  of  all  travel- 
lers or  guests  that  may  come,  it  is  said 
to  be  an  inn,  and  to  differ  from  a  board- 
ing house,  "for  the  reason  that  all  who. 
come  are  received,  and  because  the 
guest  engages  for  no  specific  period,  but 
pays  only  for  the  time  he  is  there." 

In  Cady  v.  McDowell,  i  Lans.(N.Y.) 
484,  486,  Johnson,  J.,  delivering  the 
opinion  of  the  court,  says:  "A  board- 
ing house  is  not,  in  common  parlance  or 
in  legal  meaning,  every  private  house 
where  one  or  more  boarders  are  kept 
occasionally  only,  and  upon  special 
considerations.  But  it  is  SLquasi-puhWc 
house,  where  boarders  are  generally 
and  habitually  kept,"  and  which  is  held 
out  and  well  known  as  a  place  of 
entertainment  of  that  kind."  He  fur- 
ther remarked:  "A  boarding  house 
is  as  well  known  and  as  distinguish- 
able from  other  houses,  in  every 
city  and  village  in  the  country,  as  an 
inn  or  a  tavern.  It  is  a  house  where 
the  business  of  keeping  boarders  gen- 
erally is  carried  on,  and  which  is  held 
out  by  the  owner  or  keeper  as  a  place- 
where  boarders  are  kept."  So  in  Com- 
monwealth V  Cuncannon,  3  Brewst. 
(Pa.)  344,  347,  in  passing  upon  th& 
question  whether  a  person  residing  in  a 
boarding  house,  whose  lower  story  was 
occupied  as  a  tavern,  was  entitled  to 
registration    as    "a     private     resident. 
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2.  Inn  Keepers  in  General — Definition  of  Inn  Keeper. — A  common 
inn  keeper  is  defined  to  be  "a  person  who  makes  it  his  business 
to  entertain  travellers  and  passengers,  and  provide  lodging  and 
necessaries  for  them,  and  their  horses  and  attendants.^ 


actually  residing  with  a  private  house- 
keeper," it  was  said:  "The  true  dis- 
tinction is  perfectly  understood.  The 
publichouse  is  for  the  entertainment 
of  all  who  come  lawfully  and  pay  regu- 
larly. The  .boarding  house  is  for  the 
accommodation  of  those  who  are  ac- 
cepted as  guests  by  the  proprietor.  Such 
an  establishment  is  as  much  a  private 
house  as  if  there  were  no  boarders  " 

Kestaurant. — A  restaurant,  to  which 
a  person  resorts  for  the  mere  temporary 
purpose  of  obtaining  a  meal,  is  not  an 
inn.  Carpenter  v.  Taylor,  i  Hilt.  (N. 
Y.)  193,  195.  In  this  case  Ingraham, 
J.,  said:  ''It  cannot  now  be  held  that  res- 
taurants are  to  be  deemed  inns,  subject- 
ing the  keepers  thereof  to  all  the  respon- 
sibilities of  an  'nn  keeper.  On  the 
contrary,  as  the  customs  of  society 
change,  and  the  modes  of  living  are 
altered,  the  law,  as  established  under 
different  circumstances,  must  yield  and 
be  accommodated  to  such  changes.  A 
mere  eating  house  for  meals  cannot 
now  be  considered  an  inn,  nor  can  the 
liabilities  attaching  to  inn  keepers  be 
extended  to  the  proprietors  of  such 
establishments.  They  are  wanting  in 
some  of  the  requisites  necessary  to 
constitute  them  inns,  as  no  lodging 
places  are  provided  for  travellers;  and, 
although  the  defendant  may  'carry  on 
in  another  part  of  his  premises  the 
business  of  an  inn  keeper,  it  does  not 
follow  that  the  liability  for  that  part  of 
his  premises  is  to  be  extended  to  the 
whole." 

In  Lewis  v.  Hitchcock  (N.  Y.)  10, 
Fed.  Rep.  4,  the  court,  after  stating 
that  the  term  "restaurant"  has  no  defi- 
nite legal  meaning,  said:  "As  currently 
understood  it  doubtless  means  only  or 
chiefly  an  eating  house.  But  not  un- 
frequently  a.  bar  forms  a  part  of  it; 
sometimes  lodgings  in  addition;  and  it 
is  just  as  currently  understood  that  in 
numerous  resorts  tefmed  restaurants 
some  lodgings  for  travellers  are  pro- 
vided, or  alleged  to  be  provided,  so  as 
to  obtain  a  licence  for  the  sale  of 
liquors,  which  is  allowed  under  the  ex- 
cise laws  of  New  York  to  hotels,  tav- 
erns or  inns  only.  Sess.  Laws  N.  Y. 
1857,  ch.  628,  §§  2,  8,  13;  Behan  v.  Peo- 
ple, 17  N.  Y.  516;  Schwab  v.  People,  4 


Hun  (N.  Y.)  520.  However  this  may 
be,  it  is  sufficient  to  say  that  the  term 
"restaurant"  has  no  such  fixed  and  defi- 
nite legal  meaning  as  necessarily  to  ex- 
clude its  being  an  inn  in  the  legal  sense. 
It  may  be  an  inn  or  it  may  not  be,  ac- 
cording to  its  real  character.  The 
name  by  which  it  goes  is  of  little  or 
no  account.  Carpenter  ■v.  Taylor,  i 
Hilt.  (N.Y.)  195.  And  the  court  cannot 
say  judicially  that  the  place  in  question, 
though  described  under  a  videlicet  as 
a  restaurant,  may  not  also  be  an  inn, 
as  previously  averred." 

Lodging  House. — A  mere  lodging 
house,  in  which  no  provision  is  made 
for  supplying  the  lodgers  with  their 
meals,  wants  one  of  the  essential 
requisites  of  an  inn.  Cromwell  v. 
Stephens,  2  Daly  (N.  Y.)  15,  24. 

1.  Bacon's  Abr.,  Inns  and  Innkeepers, 
B;  Story  Bailm.,  §  475.  The  Civil 
Rights  Bill,  I  Hughes  (U.  S.)  541,  542. 
This  definition  is  thus  quoted  and  sup- 
ported in  Kisten  v.  Hildebrand,  g  B. 
Mon.  (Ky.)  72;  s.  c,  48  Am.  Dec.  416, 
418,  where  it  is  further  remarked:  "]3ut 
it  has  been  decided  that  a  man  may  be 
an  inn  keeper,and  liable  as  such,  though 
he  have  no  provision  for  horses.  It  is 
not  necessary  that  he  should  have  a 
sign  indicating  that  he  is  an  inn  keeper, 
but  it  must  be  his  business  to  entertain 
travellers  and  passengers.  His  duty  ex- 
tends chiefly  to'  the  entertaining  and 
harboring  of  travellers,  etc.,  and  there- 
fore, if  one  who  keeps  a  common  inn 
refuses  to  receive  a  traveller,  or  to  find 
him  in  victuals,  etc.,  for  a  reasonable 
price  (without  good  excuse,  as  that  his 
house  is  full),  he  is  liable  not  only  to  a 
civil  action,  but  to  an  indictment.  For 
having  taken  upon  himself  a  public  em- 
ployment, he  must  serve  the  public  to 
the  extent  of  that  employment.  Bacon's 
Abr.,  Inns  and  Innkeepers,  ch.  i."  To 
same  effect,  see  Southwood  v.  Myers,  3 
Bush.  (Ky.)  681,  684.  It  has  also  been 
pointed  out  that,  in  order  to  charge  a 
party  as  an  inn  keeper,  it  isnot  necessary 
to  prove  that  it  was  only  for  the  re- 
ception of  travellers  that  his  house  was 
kept  open,  but  it  is  sufficient  to  prove 
that  all  who  came  were  received  as 
guests,  without  any  previous  arrange- 
ment as  to  the  duration  of  their  stav  or 
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Keeper  of  Boarding  House,  Lodging  House,  etc. — The  keeper  of 
a  private  boarding  house  or  lodging  house,  or  of  a  restaurant  or 
coifee  house,  is  not  an  inn  keeper  in  the  view  of  the  law,  notwith- 
standing he  may  furnish  lodgings  or  food  or  both  for  the  enter- 
tainment of  his  guests.^ 

Occasionally  Entertaining  Travellers. — So,  one  who  only  occa- 
sionally entertains  travellers  for  compensation,  when  it  suits  his 
pleasure,  and  who  does  not  hold  himself  out  to  the  public  as  a 
keeper  of  a  house  for  the  accommodation  of  the  travelling  pub- 
lic, is  not  an  inn  keeper.* 


the  lerms  of  their  entertainment.  Win- 
termute  v.  Clark,  5  Sandf.  (N.  Y.)  242, 
246. 

Licence. — The  possession  of  a  license 
does  not  make,  or  the  want  of  it  pre- 
vent, a  person  from  being  an  inn  holder 
at  common  law.  Narcross  v.  Narcross, 
53  Me.  163,  168.  See  also  Lj'on  v. 
Smith,  Morris(Iowa),  184,  186,  concern- 
ing rule  under  statutes.  See  Beale  v. 
Posey,  72  Ala.  323,  329,  330;  Larider  v. 
Youngblood,  73  Ala.  587,  590.  Corn- 
fare  Dickerson  v.  Rogers,  4  Humph. 
(Tenn.)  179;  s.  c,  40  Am.  Dec.  ,642, 
644,  645;  Lord  V.  Jones,  24  Me.  439;  s.  c, 
41  Am.  Dec.  391.  In  an  action  to  re- 
cover the  value  of  property  of  the 
plaintiff,  stolen  while  he  was  dining  at 
the  defendant's  restaurant,  in  which  it 
is  proved  that  liquors  were  sold,  the 
court  will  take  judicial  notice  that  no 
liquors  could  be  legally  sold  there  un- 
less under  a  licence,  and  that  no  licence 
could  be  issued  for  the  sale  of  liquors 
upon  the  premises  except  the  same 
were  kept  as  an  inn,  tavern  or  hotel; 
and  will  presume  in  the  absence  of 
evidence  to  the  contrary,  that  the  de- 
fendants are  inn  keepers,  and  liable  as 
such  for  the  property  of  guests.  Korn 
•o.  Schedler,  n  Daly  (N.  Y.)  234,  235. 

Holding  Out.  —  Where  a  person,  by 
the  means  usually  employed  in  that 
business,  holds  himself  out  to  the  world 
as  an  inn  keeper,  and  in  that  capacity  is 
accustomed  to  receive  travellers  as  his 
guests,  and  solicits  a  continuance  of 
their  patronage,  and  a  traveller,  relying 
on  such  representations,  goes  to  the 
house  to  receive  such  entertainment  as 
he  has  occasion  for,  the  relation  of  inn 
keeper  and  guest  is  created,  and  the 
inn  keeper  cannot  be  heard  to  say  that 
his  professions  were  false,  and  that  he 
was  not,  in  fact,  an  inn  keeper.  Pinker- 
ton  V.  Woodward,  33  Cal.  557;  s.  u.,  91 
Am.  Dec.  657,  660.  In  this  case  the 
court  said:  "The  rules  regulating  the 
respective  rights,  duties  and  responsi- 


bilities of  inn  keeper  and  guest  have 
their  origin  in  considerations  of  public 
policy,  and  were  designed  mainly  for 
the  protection  and  securitj'  of  travel- 
lers and  their  property.  They  would 
afford  the  traveller  but  poor  security  if, 
before  venturing  to  entrust  his  property 
to  one  who,  by  his  agents,  cards,  bills, 
advertisements,  sign,  and  by  all  the 
means  by  which  publicity  and  notoriety 
can  be  given  to  his  business,  represents 
himself  as  an  inn  keeper,  he  is  required 
to  enquire  of  the  employes  as  to  their 
interest  in  the  establishment,  or  take 
notice  of  the  agencies  or  means  by 
which  the  several  departnjents  are 
conducted.  The  same  considerations 
of  public  policy  that  dictated  those 
rules  demand  that  the  inn  keeper  should 
be  held  to  the  responsibilities  which, 
by  his  representations,  he  induced  his 
guest  to  believe  that  he  would  assume." 
See  also  Howth  v.  Franklin,  20  Tex.798; 
s.  c,  73  Am.  Dec.  218,  219. 

Keeping  Livery  Stable. — An  inn 
keeper  who  also  keeps  a  livery  stable 
may  be  liable  as  an  inn  keeper  for  a 
horse,  chaise  and  harness  put  ,into  his 
charge  by  parties  who  are  not  guests. 
Mason  v.  Thompson,  9  Pick.  (Mass.) 
280;  s.  c,  20  Am.  Dec.  471,  474. 

The  fact  that  a  licence  was  taken  out 
■  in  the  name  of  the  paid  manager  of  a 
hotel  which  was  owned  by  a  company, 
does  not  make  such  manager  liable  for 
goods  lost  at  the  hotel,  but  the  company 
is  the  real  inn  keeper.  Dixon  v.  Birch, 
Law  R.,  8  Ex.  135,  136. 

1.  Blum  -u.  Southern  etc.  Car.  Co.,  i 
Flip.  (U.  S.)  500,  502. 

2.  Howth  V.  Franklin,  20  Tex.  798; 
s.  c,  73  Am.  Dec.  218,  219.  The  case 
of  a  farmer  along  a  public  road.  To 
like  effect  see  State  v.  Mathews,  2 
Dev.  &  B.  (N.  Car.)  424;  Kisten  v. 
Hildebrand,  9  B.  Mon.  (Ky.)  72;  s.  c, 
48  Am.  Dec.  416,  419. 

In  Lyon  v.  Smith,  Morr.  (Iowa)  184, 
186,  the  court  said :  "To  render  a  person 
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Acting  in  Special  Capacity. — An  inn  keeper  may  be  a  bath- 
house keeper,  and  may  conduct  a  sea-bathing  house  as  a  separate 
and  distinct  employment,  without  being  responsible  in  the  one 
capacity  for  liabilities  incurred  in  the  other.i 

3.  Who  Are  Not  Inn  Keepers — Those  Furnishing  Food  and 
J)rink  to  Public. — One  who  merely  furnishes  food  and  drink  to 
the  public  is  not  an  inn  keeper,  whether  his  establishment  be 
■called  a  tavern,  a  coffee  house,  an  ale  house,  a  restaurant  or  a  bar 


room 


% 


liable  as  a  common  inn  keeper,  it  is  not 
sufficient  to  show  that  he  occasionally 
entertains  travellers.  Most  of  the  farm- 
ers in  a  new  country  do  this  without 
supposing  themselves  answerable  for 
the  horses  or  other  property  of  their 
guests  which  may  be  stolen  or  other- 
"wise  lost  without  any  fault  of  their  own. 
Nor  is  such  the  rule  in  older  countries, 
"where  it  would  operate  with  far  less 
injustice,  and  be  less  opposed  to  good 
policy  than  with  us.  To  be  subjected 
to  the  same  responsibilities  attaching  to 
innkeepers,  a  person  must  make  tavern 
keeping  to  some  extent  a  regular  busi- 
ness, a  means  of  livelihood.  He  should 
hold  himself  out  to  the  world  as  an 
inn  keeper.  It  is  not  necessary  that  he 
should  have  a  sign  or  a  licence,  pro- 
vided that  he  has  in  any  other  manner 
authorized  the  general  understanding 
that  his  was  a  public  house,  where 
strangers  had  a  right  to  require  accom- 
inodation.  The  person  who  occasion- 
ally entertains  others  for  a.  reasonable 
compensation  is  no  more  subject  to 
the  extraordinary  responsibility  of  an 
inn  keeper  than  is  he  liable  as  a  common 
carrier,  who  in  certain  special  cases 
carries  the  property  of  others  from  one 
place  to  another  for  hire."  Accordingly, 
a  party  was  held  not  chargeable  as  an 
inn  keeper  where  the  only  proof  was 
that  he  had  entertained  several  indi- 
viduals at  his  house  over  night  and 
been  paid  a  compensation  for  his  care 
and  attention,  but  there  was  no  proof 
that  he  held  himself  out  in  any  manner 
as  a  common  inn  keeper,  or  that  he  was 
so  regarded  by  the  public. 

1.  Minor  v.  Staples,  71  Me.  316;  s.  c, 
36  Am.  Rep.  318.  But  an  inn  keeper 
who  also  keeps  a  livery  stable  may  be 
liable  as  an  inn  keeper  for  a  horse, 
chaise  and  harness  put  in  his  charge 
by  parties  who  are  not  personal  guests. 
Mason  v.  Thompson,  9  Pick.  (Mass.) 
280;  s.  c,  20  Am.  Dec.  471,  474. 

Conclusion  as  to  Wlio  Are  Inn  Keepers. 
— "We  may  gather,"  remarks  a  writer 
on  a  cognate    subject,  "that  the   legal 


conclusion  as  to  who  are  inn  keepers 
must  depend  upon  many  circumstances 
combined:  such  as  the  regularity  of 
one's  occupation,  publicity,  one's  meth- 
od of  receiving  compensation,  and  his 
means  of  accommodating  all  who  may 
choose  to  come  and  go.  In  short,  an 
inn  keeper,  one  who  exercises  the  public 
vocation  we  are  now  describing,  may 
well  be  defined  as  one  who  regularly 
keeps  open  a  public  house  for  lodging 
and  entertaining  transient  comers  on 
the  general  expectation  of  his  suitable 
recompense."  Schouler  on  Bailments 
(2nd  ed.),  §  279. 

2.  Schouler  on  Bailments  (ist  ed.) 
252;  see  Doe  tj.  Laming,  4  Camp.  77 
(coffee  house) ;  Carpenter  v.  Taylor,  i 
Hilt.  (N.  Y.)  195  (restaurant);  Queen 
V.  Rymer,  L.  R.,  2  Q.  B.  D.  136, 139  (re- 
freshment bar  with  hotel). 

Occasionally  Entertaining  Travellers. 
— The  keeper  of  a  coffee  house  or 
boarding  house  may  occasional!^' enter- 
tain travellers  without  incurring  the 
liability  of  an  inn  keeper.  Kisten  v. 
Hildebrand,  9  B.  Mon.  (K_y.)  72;  s. C, 
48  Am.  Dec.  416,  419.  See  further  on 
effect  of  occasionally  entertaining 
travellers.  Howth  v.  Franklin.  20  Tex. 
798;  s.  c,  73  Am.  Dec.  218,  219. 

Ketailing  Liquor. — Nor  will  the  sim- 
ple fact  of  a  person  selling  spirituous 
liquors  by  small  measure  constitute  a 
person  who  keeps  an  ordina,ry  boarding 
house  a  tavern  keeper,  where  such  per- 
son has  not  received  a  licence  for  that 
purpose,  and  does  not  hold  herself  out 
as  such,  or  entertain  the  travelling  com- 
munity. Rafferty  v.  New  Brunswick 
Fire  Ins.  Co.,  3  Har.  (N.  J.)  480;  s.  c, 
38  Am.  Dec.  525,  529. 

Hotel  Bill. — It  is  said  to  be  settled  in 
this  country  that  a  person  keeping  a 
house  for  the  entertainment  of  trav- 
ellers with  board  and  lodging  is  an  hotel 
keeper,  and  that  as  such  hotel  keeper 
he  is  under  an  obligation  to  furnish 
guests  with  board  and  lodging;  but  it  is 
ruled,  in  the  same  case  in  which  this 
statement     is     made,    that     an    hotel 
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Keeping  Mere  Boarding  House,  Lodging  House,  etc. — So  a  per- 
son who  keeps  a  mere  boarding  house  or  lodging  house,  or  evem 
one  who  keeps  a  house  for  lodging  strangers  for  a  season,  as 
visitors  to  watering  places,  unless  he  be  the  keeper  of  a  tavern^ 
has  not  the  character  of  an  inn  keeper  or  the  privilege  of  retain- 
ing the  goods  of  his  guest  until  his  charges  are  paid.* 


keeper  is  not  bound  to  furnish  his  guests 
with  liquors,  cigars  or  billiards,  and 
that  the  person  guaranteeing  the  pay- 
ment of  a  "hotel  bill"  would  not  be 
liable  for  such  articles,  because  he  would 
not  expect  or  anticipate  them  to  be  in- 
cluded in  the  bill.  Patterson  v.  Gage, 
37  Alb.  L.  J.  248,  where  the  court  said: 
"It  is  clear  that  such  articles  as  an 
hotel  keeper  is  under  obligation  to  fur- 
nish his  guests  with  upon  request  are 
proper  articles  to  be  included  in  the 
term  'hotel  bill.'  But  if  the  term  is 
extended  so  as  to  include  items  which 
the  hotel  keeper  is  not  obligated  to  fur- 
nish, but  which  he  does  furnish  as  a 
matter  of  convenience  to  his  guests, 
then  it  can  have  no  general  and  com- 
mon meaning.  But  the  hotel  bill  of 
one  hotel  keeper  might  include  board 
and  lodging  only,  that  of  another 
might  include  board,  lodging  and 
liquors;  and  still  another  might  include 
board,  lodging,  liquors,  cigars  and  bill- 
iards; and  this  list  of  articles  might 
be  continued  so  that  such  bill  could  be 
made  to  include  all  articles  that  the 
guests  might  order  that  are  kept  for 
sale  by  the  proprietor  of  the  hotel." 

1.  Southwood  V.  Myers,  3  Bush 
(Ky.)  6S1,  685. 

Proprietor  of  Watering-place  Estab- 
lishments. —  One  whose  business  it 
is  to  rent  houses  and  furnish  board, 
lodging  and  attention  for  a  season 
at  a  watering  place  to  the  visitors 
who  resort  to  it,  is  not  the  keeper  of  a 
tavern  or  house  of  entertainment  within 
the  statutory  scope  of  those  terms  as 
synonymous  with  inn,  but  is  rather  the 
keeper  of  a  private  boarding  house,  as 
he  provides  for  tenants  for  a  season 
rather  than  for  guests  for  a.  day,  night 
or  week,  for  health  seekers  rather  than 
for  travellers,  and  for  special  visitors 
rather  than  for  the  general  public.  Bon- 
ner t;.  Welborn,  7  Ga.  296,  307;  follow- 
ing Parkhurst  v.  Foster,  5  Mod.  426, 
and  Parker  v  Flint,  12  Mod.  254,  255. 
To  like  effect  see  statement  in  jtisten 
•u.  Hildebrand,  9  B.  Mon.  (Ky.)  72;  s.  c, 
48  Am.  Dec.  416,  41S. 

Owner  of  Apartment  Hotel  In  "Flats." 
—The   owner   of  an   apartment    hotel 


rented  out  in  suites  or  fiats  to  families; 
for  housekeeping  purposes  is  not  an. 
inn  holder,  though  he  furnishes  heat, 
hot  and  cold  water  and  janitor's  services- 
to  each  suite,  if  no  board,  lodging  or  ac- 
commodation is  furnished  for  transient 
patrons.     Davis  i).  Gay,  141  Mass.  531,. 

534- 

Restaurant  Keeper  in  Twofold  Ca- 
pacity.— It  has  been  suggested  that  it 
may  well  be  that  a  person  occupies  a 
twofold  character,  viz.,  that  of  a  mere 
restaurant  keeper,  so  far  as  relates  ta 
his  refectory  only  for  the  purpose  or 
taking  meals,  while  he  is  an  inn  keeper 
with  all  the  responsibilities  attaching- 
to  such  a  character,  as  respects  travel- 
lers who  are  received  and  accommo- 
dated by  him,  as  guests,  with  lodgings- 
in  that  portion  of  the  building  arranged 
as  lodging  places  for  an  uncertain  price: 
and  with  no  express  engagements, 
Krohn  v.  Sweeney,  2  Daly  (N.  Y.)  200,. 
202.  But  it  has  been  considered  that  no 
such  distinction  could  be  maintained 
consistently  with  adjudged  cases,  where 
there  is  no  doubt  of  the  fact  that  the- 
party  keeps  an  inn,  unless  the  one  busi- 
ness is  carried  on  separate  and  distinct 
from  the  other  in  the  same  building  (as. 
was  the  case  in  Carpenter  v.  Taylor,  i 
Hilt.  (N.  Y.)  193,  195), or  it  appears  (as- 
in  Seward  v.  Seymour,  Anthon's  Law 
Student  51  [stated  in  Cromwell  -v. 
Stephens,  2  Daly  (N.  Y.)  15,  23,  24]  ) 
that  the  guest  makes  a  specific  contract 
with  the  inn  keeper  as  a  regular  boarder 
at  a  fixed  compensation  per  week  or 
otherwise.  Kopper  v.  Willis,  9  Daly 
(N.  Y.)  460,  464. 

Boarding-bouse  Keeper. — There  is,  in 
the  case  of  the  inn  keeper,  in  the  absence 
of  any  lawful  excuse,  a  necessity  to  re- 
ceive the  party  which  does  not  exist  in 
the  boarding-house  keeper.  Dansey  v. 
Richardson,  3  El.  &  B.  144,  159.  "The 
inn  keeper  is  bound  to  receive  every- 
one who  applies,  if  in  a  fit  condition  to 
be  received,  while  the  boarding-house 
keeper  is  not  bound  to  receive  anyone, 
except  upon  special  contract."  Cady  v. 
McDowell,  I  Lans.  (N.  Y.)  484,  486. 
See  on  distinction  between  an  inn  and 
a  boarding  house  or  similar  establish- 
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ment,  Willard  v.  Reinhardt,  2  E.  D. 
Smith  (N.  Y.)  148,  149;  Cromwell  v. 
Stephens,  2  Daly  (N.  Y.)  15,  24. 

Keeping  Occasional  Boarders. — In 
this  case  it  was  held  that  a  grocer, 
who  was  a  housekeeper,  but  not  ac- 
customed to  take  persons  to  board,  and 
who,  upon  the  application  of  his  wife's 
brother,  received  such  relative  and  his 
children  into  his  own  house,  for  an 
indefinite  time,  with  a  general  under- 
standing that  he  was  to  be  compen- 
sated for  board  and  accommodations, 
was  not  a  boarding  house  keeper,within 
the  meaning  of  a  statute  allowing  the 
detention  of  the  baggage  and  effects  of 
boarders,  for  board  due;  and  upon  this 
matter  Johnson,  J.,  delivering  the 
opinion  of  the  court,  said:  "Who  is  a 
boarding  house  keeper  within  the 
meaning  and  intention  of  this  act  ?  Is 
it  every  housekeeper  who  in  a  single  in- 
stance takes  an  individual  to  board  for  a 
limited  time  by  way  of  accommodation, 
though  for  compensation,  or  who  oc- 
casionally takes  one  or  more  persons  in 
that  way  and  no  other,  but  who  does 
not  make  it  his  regular  business  or  call- 
ing, or  is  it  a  person  who  belongs  to  a 
well  understood  class  of  persons,  which 
makes  the  keeping  of , boarders  a  busi- 
ness or  calling  in  whole  or  in  part?  I 
am  clearlj'  of  the  opinion  that  it  is  the 
latter  class  only  that  the  statute  was 
designed  to  protect,  or  that  comes  with- 
in its  terms  and  meaning." 

"Private  House  Keeper." — In  deciding 
a  question  of  the  parties  entitled  to  regis- 
tration, it  was  said  by  Brewster,  J.: 
"I  do  not  see  why  the  proprietor  of  a 
private  boarding  house  is  not  a  private 
house  keeper.  Shall  we  say  that  the 
house  is  not  private  because  the  head 
of  the  family  boards  his  son,  and  if 
taking  a  relative  to  board  does  not 
change  the  character  of  a  private  house, 
is  it  affected  by  receiving  a  stranger  as 
a  lodger?  It  will  hardly  be  contended 
that  it  is  any  the  less  a  private  house 
because  it  contains  one  such  person, 
and  the  moment  that  is  admitted  there 
is  an  end  of  this  difficulty,  for  we  can- 
not draw  the  line  and  say  one,  two  or 
six  persons  may  lodge  in  a  house  and  it 
still  be  frivate,  but  that  the  moment  it 
receives  seven  it  becomes  a  public 
house."  Commonwealth  v.  Cuncan- 
non,  3  Brewst.  (Pa.)  344,  347. 

Lodging  House  Keeper. — A  lodging 
house  keeper  must  make  a  contract 
with  every  man  that  comes,  and 
charges  by  the  week  or  month  instead 
of  for  the   number  of   days,   while  an 
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inn  keeper  is'  bound,  without  making 
any  special  contract,  to  provide  lodging, 
and  entertainment  for  all  at  a  reason- 
able price.  Thompson  v.  Lacy,  3. 
Barn.  &  Aid.  283,  287.  See  statement 
of  this  case  in  Cromwell  v.  Stephens,  2 
Daly  (N.  Y.)  15,  23,  which  discusses  at 
(p.  26)  the  case  of  one  who  kept  a  sepa- 
rate lodging  house  and  restaurant  on. 
the  same  premises. 

Sleeping  Car  Company. — The  com- 
pany owning  a  sleeping  car,  and  re- 
ceiving pay  for  particular  berths  for  a 
particular  trip  from  passengers,  who- 
have  paid  their  fare  on  the  railroad,, 
no  pait  of  which  goes  to  such  owner,  it 
was  held  not  liable,  either  as  a  carrier 
or  an  inn  keeper,  for  money  stolen  from 
passengers  on  his  car,  in  Pullman  Pal- 
ace Car  Co.  V.  Smith,  73  111.  360;  s.  c.,. 
24  Am.  Rep.  258,  260,  261.  The 
grounds  for  the  ruling  were  that  the 
company  did  not,  like  an  inn  keeper,, 
undertake  to  accommodate  the  travel- 
ling public  indiscriminately,  but  only  a- 
certain  class,  or  to  furnish  victuals  and 
lodging,  but  lodging  alone,  or  to  care 
for  the  necessary  goods  of  the  traveller,, 
or  any  goods  whatever. 

The  court  further  remarked:  "The 
same  necessity  does  not  exist  here  as- 
in  the  case  of  a  common  inn.  At  the 
time  when  this  inn  keeper's  liability  had 
its  origin,  wherever  the  end  of  the- 
day's  journey  of  the  wayfaring  man 
brought  him,  there  he  was  obliged  to 
stop  for  the  night,  and  entrust  his  goods 
and  baggage  into  the  custody  of  the 
inn  keeper.  But  here  the  traveller  was- 
not  compelled  to  accept  the  additional 
comfort  of  a  sleeping  car.  He  might 
have  remained  in  the  ordinary  car,  and 
there  were  easy  methods  within  his, 
reach  bj-  which  both  money  and  bag- 
gage could  be  safely  transported." 

It  has  since  been  remarked  that  it  is 
apparently  settled  "that  sleeping  car- 
companies  are  not  liable,  either  as  inn 
keepers  or  common  carriers,  for  per- 
sonal goods  stolen  from  the  person  or 
an  occupant  of  a  berth  in  a  sleeping 
car."  Woodruff"  etc.  Co.  v.  Diehl,  84. 
Ind.  474;  s.  c,  43  Am.  Rep.  102,  107; 
s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  294.  To 
the  same  effect  is  the  later  case  of  Pull- 
man Palace  Car  Co.  v.  Gaylord,  30- 
Alb.  L.J.  424;  s.  u.,  23  Am.  L.  Reg.  N. 
S.  788.  These  cases  cite  or  review 
Welch  V.  Pullman  Palace  Car  Co.,  16. 
Abb.  (N.  Y.)  Pr.,  N.  S.  352;  Palmeter 
V.  Wagner,  11  Alb.  L.  J.  149;  and. 
Blum  V.  Southern  etc.  Car  Co.,  i  Flip- 
(U.  S.)  500;  s.  u.,   13   Alb.   L.  J.  22i;s. 
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4.  Who  Are  Guests — Lien  and  Liability  Limited  to  Guests. — 
Neither  the  lien  of  an  inn  keeper  upon  goods  entrusted  to  him, 
nor  his  liabiHty  for  their  loss,  exists  where  the  owner  of  the 
goods  was  not  actually  or  constructively  the  guest  of  the  inn 
keeper.* 

■c,  3  Cent.  L.  J.  592,  which  fully  dis- 
•cusses  the  liability  of  such  companies. 
Consult  further  Pullman  Palace  Car 
Co.  V.  Gardner,  16  Am.  &  Eng.  R.  R. 
Cas.  324;  Dargan  v.  Pullman  Palace 
Car  Co.,  2  Tex.  App.  607;  s.  c,  26  Am. 
^nd  Eng.  R.  R.  Cas.  149;  Lewis  v.  New 
York  Sleeping  Car  Co.,  143  Mass.  267; 
s.  u.,  28  Am.  &  Eng.  R.  R.  Cas.  148. 
On  the  liability  of  a  sleeping  car  com- 
pany for  refusing  to  permit  a  party  to 
occupy  a  sleeping  berth  assigned  to 
him,  and  which  he  offered  to  pay  for, 
see  Nevin  v.  Pullman  Palace  Car  Co., 
106  111.  222;  s.  u.,  27  Alb.  L.  J.  303; 
II  Am.  &  Eng.  R.  R.  Cas.  92.  See 
^Iso  on  expulsion  of  passenger  from 
sleeping  car,  Lawrence  D.  Pullman 
Palace  Car  Co.,  144  Mass.  i;  s.  c,  28 
Am.  &  Eng.  R.  R.  Cas.  151.  Where 
a  passenger  in  a  day  parlor  car,  when 
^bout  to  go  from  the  car  for  the  pur- 
pose of  obtaining  refreshments,  left  a 
small  satchel  or  reticule  upon  the  sill 
of  the  car  window,  and  during  her  ab- 
sence it  was  stolen,  it  was  held  that  she 
was  guilty  of  negligence  contributing 
"to  the  loss,  and  that  the  company  own- 
ing the  car  was  not  liable.  Whitney  v. 
Pullman  Palace  Car  Co.,  143  Mass. 
243;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas. 
147. 

Steamship  Company. — A  company 
•owning  a  steamship  carrying  passengers 
^nd  goods  for  hire  is  not  an  inn  keeper 
-or  liable  as  such  for  the  loss  of  a  watch 
stolen  from  the  state  room  of  a  passen- 
ger. Clark  V.  Burns,  118  Mass.  275;  19 
Am.  Rep.  456,  458,  where  the  court 
said:  "The  liability  of  an  inn  keeper 
-extends  only  to  goods  put  in  his  charge 
as  keeper  of  a  public  house  and  does 
not  attach  to  a  carrier  who  has  no 
liouse  and  is  engaged  only  in  the  busi- 
ness of  transportation." 

1.  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 
-485;  s.  c,  38  Am.  Dec.  663,  665. 

Deposit  with  Clerk. — "Inn  keepers  are 
not  liable  as  such  for  goods  deposited 
with  them  by  any  but  guests  of  their 
inns.  While  an  individual  proprietor 
-of  an  inn  may  incur  a  liability  as 
"bailee  for  the  safe  keeping  of  goods 
"which  he  has  voluntarily  undertaken 
"to  keep  for  others  than  guests,  it  is  not 
"v^ithin  the  course  of  employment  of  a 


mere  clerk  of  such  inn  keeper  to  receive 
on  deposit  the  goods  of  any  except 
guests  of  the  inn;  and  if  he  does  so,  it 
is  a  transaction  between  him  and  the 
owner,  and  no  liability  for  the  loss  of 
such  goods  attaches  to  the  inn  keeper." 
Arcade  Hotel  Co.  t^.'Wiatt,  44  Ohio  St. 
33;  s.  c,  58  Am.  Rep.  785. 

Leaving  Horse. — In  Curtis  v.  Murphy, 
63  Wis.  4;  s.  c,  53  Am.  Rep.  242,  244, 
Cole,  C.  J.,  remarked:  "Justice 
Wilde  says,  in  Mason  v.  Thompson, 
9  Pick.  (Mass.)  283;  s.  c,  20  Am.  Dec. 
471,  that  it  is  clearly  settled  that  to 
constitute  a  guest  in  legal  contemplation 
it  is  oot  essential  that  he  should  be  a 
lodger  or  have  any  refreshment  at  the 
inn.  If  he  leaves  his  horse,  then  the 
inn  keeper  is  chargeable  on  account  of 
the  benefit  he  is  to  receive  for  the  keep- 
ing of  the  horse.  Judge  Bronson,  ii| 
commenting  on  this  case  in  Grinnell  v. 
Cook,  3  Hill  (N.  Y.)  485,  490;  s.  c,  38 
Am.  Dec.  663,  says  [that]  where  the 
owner  of  a  horse  sent  the  animal  to 
an  inn  to-be  kept,  but  never  went  there 
himself  and  never  intended  to  go  as  a 
guest,  it  seemed  but  little  short  of 
downright  absurdity  to  say  that  in 
legal  contemplation  he  was  a  guest. 
On  principle  it  would  seem  that  a  per- 
son should  himself  be  either  actually 
or  constructively  at  the  inn  or  hotel 
for  entertainment  in  order  to  establish 
the  relation  of  landlord  and  guest." 

In  the  same  case  it  is  said:  "If  a 
traveller  have  no  personal  entertain- 
ment or  refreshment  at  an  inn,  but 
simply  care  and  food  for  his  horse,  he 
may  be  a  guest,  for  he  makes  the  inn 
his  temporary  abode — his  home  for  the 
time  being.  Ingalsbee  v.  Wood,  36 
Barb.  (N.  Y.)  452;  Coykendall  v.  Eaton, 
55  Barb.  (N.  Y.)  188.  The  term  "guest" 
is  held  to  cover  a  traveller  or  wayfarer 
who  obtains  entertainment  for  his 
beasts  for  pay.  Russell  v.  Fagan,  8 
Atl.  Rep.  (Del.)  258,  260. 

In  McDaniels  -v.  Robinson,  36  Vt. 
316;  s.  c,  62  Am.  Dec.  574,  577,  the 
court,  through  Redfield,  C.  J.,  said 
that  to  the  extent  of  the  horse  and 
equipage  "it  must  be  regarded  as  fully 
settled  by  authority,  both  in  England 
and  this  country  that  the  inn  keeper  is 
liable  as  such  where   the   horse   of  a 
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Scope  of  Term  "  Guest." — The  prominent  idea  in  the  definitions 
of  the  term  "  guest "  is  that  a  guest  must  be  a  traveller,  wayfarer 
or  transient  comer  to  an  inn  for  lodging  and  entertainment.* 

But  the  question  whether  the  relation  of  host  and  guest  had 
attached  only  becomes  of  consequence  when  the  inn  keeper  is 
sued  for  the  loss  of  goods  of  an  alleged  guest,  and  is  immaterial 
where  the  only  complaint  is  that  the  inn  keeper  would  not  receive 
parties  as  guests.* 

Fixing  Price  or  Length  of  i'^^j/.— Though  the  decisions  upon 
the  subject  have  not  been  entirely  harmonious,  yet  recent  cases 
indicate  a  tendency  in  the  courts  to  conform  the  old  rule  to  the 
changes  made  in  hotel  keeping  in  modern  times,  by  holding  that 
a  special  agreement  fixing  in  advance  the  price  to  be  paid  or  the 


traveller  is  put  at  the  inn,  although  the 
owner  or  traveller  himself  puts  up  at 
another  place.  Peet  -v.  McGraw,  25 
Wend.  (N.  Y.)  653."  And  the  cases  of 
Grinnell  v.  Cook,  3  Hill  (N.  Y.)  485; 
s.  c,  38  Am.  Dec.  663;  Thickstun  v. 
Howard,  8  Blackf.  (Ind.)  535;  Hick- 
man V.  Thomas,  16  Ala.  666,  which 
are  often  referred  to  as  denying  that 
the  relation  of  guest  is  thereby  created 
so  as  to  impose  the  increased  responsi- 
bility of  inn  keeper,  certainly  do  not 
decide  that  point,  since  it  was  not 
involved  in  the  cases,  although  such  an 
opinion  is  there  intimated.  All  that  is 
there  decided  is,  that  the  horse  of  one 
not  a  traveller  put  at  an  inn  created 
only  the  ordinary  liability  of  a  bailee 
for  compensation  on  the  part  of  the 
inn  keeper.  And  this  is  altogether  con- 
sistent with  the  cases  of  Mason  v. 
Thompson,  9  Pick.  (Mass.)  280;  s.  c,  20 
Am.  Dec.  471;  supra,  and  York  v. 
Grindstone,  i  Salk.  38S." 

1.  Curtis  V.  Murphy,  63"  Wis.  4;  s.  c, 
53  Am.  Rep.  242,  244. 

Purchasers  of  Liquor  on  Sunday. — 
Persons  who  resort  to  an  inn  in  Massa- 
chusetts on  the  Lord's  Day,  for  the 
purpose  of  procuring  and  drinking 
liquor,  are  not  guests  within  the  mean- 
ing of  the  screen  liquor  law  of  that 
State.  Commonwealth  v.  Moore,  37 
Alb.  L.  J.  37;  citing-  Com.  v.  Hagan, 
140  Mass.  289. 

2.  Atwater  v.  Sawyer,  76  Me.   539, 

S44- 

Definitions  of  "Guest." — A  guest  is 
a  "traveller  or  wayfarer  who  puts  up  at 
an  inn.  Calye's  case,  8  Coke  32.  A 
lodger  or  stranger  in  an  inn.  Jacobs, 
Law  Diet.,  tit.  Guest.  A  traveller 
who  comes  to  an  inn  and  is  accepted, 
becomes  instantly  a  guest.  Story, 
Bailments,  5  477;  Curtis  v.  Murphy,  62 


Wis.  4;   s.   c,   53  Am.   Rep.   242,   243. 

In  Russell  v.  Fagan,  8  Atl.  Rep. 
(Del.)  258,  260,  Chief  Justice  Come- 
GYS,  in  his  charge  to  the  jury,  said: 
"Every  one  who  is  received  into  an. 
inn  and  has  entertainment  there,  for 
which  the  inn  keeper  has  compensation 
by  way  of  remuneration  or  reward  for 
his  service,  is  a  guest.  The  relation  of 
host  and  guest  exists.  This  general 
definition,  however,  only  includes  those 
who  in  a  legal  sense  are  travelltrs  or 
wayfarers;  and  boarders,  or  persons- 
who  reside  in  the  same  place,  are  not 
embraced  by  it.  It  is  only  travellers  or 
wayfarers  that  the  inn  keeper  is  bound 
to  accept  as  guests,  and  it  is  to  them 
alone  that  he  is  under  extraordinary 
responsibility  for  the  safe  keeping  ot 
beasts  and  goods.  Inns  are  for  them, 
as  the  books  teach  us;  that  is,  for  their 
sustentation  and  nourishment,  and  pro- 
tection of  their  goods  from  depredation 
by  thieves  and  robbers  at  stages  of 
repose  in  their  journeyings.  The  lia- 
bility of  inn  keepers  to  others  than 
those  just  mentioned  are  not  so  great, 
but  are  very  adequate." 

But  in  Walling  v.  Potter,  35  Conn. 
183,  185,  Carpenter,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "A  guest 
is  one  who  patronizes  an  inn  as  such." 
"In  short,  anyone  away  from  home, 
receiving  accommodations  at  an  inn  as  a 
traveller,  is  a  guest,  and  entitled  to- 
hold  the  inn  keeper  responsible  as- 
such." 

So  in  Curtis  v.  Murphy,  63  Wis.  4j 
s.  i;.,  53  Am.  Rep.  242,  244;  Cole.  C. 
J.,  said:  "In  these  definitions  [of  a 
guest]  -the  prominent  idea  is  that  a 
guest  must  be  a  traveller,  wayfarer,  or 
a  transient  comer  to  an  inn  for  lodging 
and  entertainment.  It  is  not  now 
deemed  essential  that  a  person  should 
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•length  of  the  stay,  does  not  absolutely  disturb  the  relationship 
of  inn  keeper  and  guest,  and  constitute  the  person  so  acting  a 
boarder  or  lodger.^ 

Situation  of  Parties  and  Circumstances  of  Case. — In  the  absence 
of  a  specific  agreement,  the  question  whether  a  party  sustained 
the  relation  of  guest  or  boarder  to  one  keeping  an  inn  at  the 
time  of  the  loss  of  articles  sued  for,  would  require,  for  its 
correct  decision,  a  consideration  of  the  situation  of  the  parties 
■and  all  the  circumstances.* 

Nor,  as  it  has  been  considered,  can  a  party  become  a  guest 
without  the  express  or  implied  assent  of  the  inn  keeper,  as  by 
entering  the  dining-room  of  a  hotel  and  ordering  dinner.^ 


"have  come  from  a  distance  to  consti- 
tute a  guest." 

1.  See  Hancock  v.  Rand,  94  N.  Y.  i; 
s.  c,  46  Am.  Rep.  112, 117. 

In  Norcross  v.  Norcross,  53  Me. 
103,  169,  it  is  said:  "Who  are  guests, 
in  legal  contemplation,  and  when  the 
property  of  guests  maj  be  regarded  as 
■committed  to  the  care  of  the  inn  keeper, 
are  sometimes  questions  of  no  little  in- 
tricacy. If  a  person  goes  to  an  inn  as 
■a  wayfarer  and  a  traveller,  and  the  inn 
keeper  receives  him  into  his  inn  as 
such,  he  becomes  the  inn  keeper's  guest, 
and  the  relation  of  landlord  and  guest, 
Tvith  all  its  rights  and  liabilities,  is 
instantly  established  between  them. 
Neither  the  length  of  time  that  a  man 
remains  at  an  inn,  nor  any  agreement 
lie  maj'  make  as  to  the  price  of  board 
per  day  or  per  week,  deprives  him  ot 
liis  character  as.  a  traveller  and  a  guest, 
provided  he  retains  his  status  as  a  trav- 
•eller  in  other  respects."  This  state- 
ment of  the  law  is  adopted  as  well 
settled  in  Jalie  v.  Cardinal,  35  Wis.  118, 
128.  To  like  effect  see  Mowers  v. 
Fethers,  6  Lans.  (N.  Y.)  112;  Ross  v. 
Mellin,  36  Minn.  421,  422;  Hall  v.  Pike, 
100  Mass.  495,  497,  where  Colt,  J., 
said  that  it  is  expressly  decided  "in 
Berkshire  Woollen  Co.  v.  Proctor,  7 
Cush.  (Mass.)  417,  424,  that  an  agree- 
ment with  an  inn  keeper  for  the  price  of 
"board  by  the  week  is  not  decisive  that 
the  relation  is  that  of  boarder  instead 
■of  guest.     Story,  Bailm.,  §  477." 

Payment  In  Advance. — In  Pinkerton 
-v.  Woodward,  33  Cal.557;  s.  c,  91  Am. 
Dec.  657,  659,  661,  the  rule  observed  at 
a  house  where  a  group  of  miners  laden 
"with  gold  dust  and  money  stopped, 
was  that  persons  who  applied  for  rooms 
■and  lodging  were  required  to  pay  for 
the  same  in  advance.  But  the  court 
said,  through  Rhodes,  J.,  "A  traveller 


who  enters  an  inn  as  a  guest  does  not 
cease  to  be  a  guest  by  proposing  to  re- 
main a  given  number  of  days,  or  by 
ascertaining  the  price  that  will  be 
charged  for  his  entertainment,  or  by 
paying  in  advance  for  a  part  or  the 
whole  of  the  entertainment,  or  paying 
for  what  he  has  occasion  for,  as  his 
wants  are  supplied.  We  see  no  reason 
why  the  inn  keeper  may  not  require 
payment  in  advance,  or  why  the  guest 
may  not  pay  in  advance,  for  lodgings 
for  a  part  or  all  the  time  he  intends  to 
remain  as  a  guest  at  the  inn."  ■ 

2.  Hall  -v.  Pike,  100  Mass.  495,  497, 
where  Colt,  J.,  said:  "If  the  defendant 
was  only  an  inn  keeper,  the  presumption 
would  be  that  a  temporary  sojourner, 
in  the  absence. of  other  proof,  must  be  a 
guest.  Where  in  the  same  house  he 
carries  on  the  business  of  inn  keeper 
and  keeper  of  boarders,  it  is  more  diffi- 
cult. The  more  prominent  occupation 
would  perhaps  control  in  a  case  where 
there  was  no  other  evidence.  The  dura- 
tion of  the  plaintiff's  stay,  the  price 
paid,  the  amount  of  accommodation 
afforded,  the  transient  or  permanent 
■character  of  the  plaintiff^s  residence 
and  occupation,  his  knowledge  or  want 
of  knowledge  of  any  difference  of  ac- 
commodation afforded  to,  or  price  paid 
by,  boarders  or  guests,  are  all  to  be 
regarded  in  settling  the  question." 

"It  is  not  easy,  says  Mr.  Schouler,  to 
lay  down  on  the  whole  who  should  be 
deemed  a  guest  in  the  common  law  sense: 
the  facts  in  each  case  must  guide  the 
decision.  Bailments  256;  Curtis  -v. 
Murphy,  63  Wis.  4;  s.  u.,  53  Am.  Rep. 
242,  243. 

3.  See  Gastenhofer  v.  Clair,  10  Daly 
(N.  Y.)  265,  267,  "Van  Hoesen,  J.,inhis 
concurring  opinion  in  a  case  where  the 
proprietor  of  a  hotel  was  held  not 
responsible  for  the  loss  of  an  over  coat 
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5.  Restriction  of  Term  "Guests"  to  Travellers — Nature  of  Re- 
striction.— The  term  "guest"  is  usually  confined  in  its  scope  to 
travellers  or  wayfarers,  as  distinguished  from  neighbors,  friends 
•or  boarders.* 

Basis  of  Restriction. — The  basis  of  this  restriction  is  that  the 
peculiar  liability  of  inn  keepers  is  limited  to  those  who,  as 
strangers  and  sojourners,  are  compelled  to  put  up  in  an  inn  with- 
■out  knowing  the  character  of  the  house.* 


left  by  a  party  who  had  ordered  and 
taken  a  dinner  while  waiting  for  his 
-uncle,  who  was  a  guest  and  had  invited 
him  to  dine  at  the  hotel,  placed  his 
decision  on  the  following  ground: 
"  There  must  be  at  least  two  parties  to 
•every  contract,  and  when  it  is  attempted 
to  charge  an  inn  keeper  with  liability 
for  the  loss  of  goods  belonging  to  a 
person  who  asserts  that  he  was  a  guest, 
rthe  enquiry  is  how  was  the  relation  of 
^uest  and  inn  keeper  created.'  No 
person  can  make  himself  a  guest  with- 
■out  the  inn  keeper's  assent.  Of  course 
■that  assent  may  be  given  by  an  agent 
■or  a  servant  entrusted  with  the  duty  of 
receiving  and  rejecting  travellers. 
There  need  be  no  formal  bargain,  for 
ithe  acceptance  of  a  person  as  a  guest 
Tvill  be  implied,  where  he  calls  for  re- 
freshment which  is  furnished  to  him  by 
3.  servant  who  has  the  discretion  either 
to  give  or  to  withhold  it.  But  a  man 
-cannot  make  himself  a  guest  by  slipping 
into  the  dining  room  of  a  hotel  and 
•ordering  a  dinner  of  a  waiter,  who  has 
no  discretion  whatever,  and  who  brings 
.what  is  ordered,  under  the  belief  that 
Ihe  person  who  gives  the  order  is  in  the 
.dining  room  by  permission  of  the  inn 
ieeper.  Permission  to  enter  the  dining 
room  cannot  be  implied.  A  man  can 
no  more  enter  the  dining  room  without 
permission  than  he  can  enter  a  sleeping 
room  and  go  to  sleep  without  permis- 
sion. He  must  first  give  the  inn  keeper 
an  opportunity  to  receive  or  to  reject 
him.  If  he  be  accepted  as  a  guest,  he 
is,  of  course,  entitled  to  the  usual  privi- 
Jeges  of  a  guest,  and  if  the  inn  keeper 
refuse,  without  reason,  to  receive  him, 
an  indictment  and  a  civil  action  for 
damages  will  lie  against  him." 

1.  Thus  in  Manning  v.  Wells,  9 
Humph.  (Tenn.)  746;  s.  c,  51  Am.  Dec. 
■688,  689,  it  is  said:  "But  a  guest  is  a 
traveller  or  wayfarer  who  comes  to  an 
-inn  and  is  accepted.  Story  on  Bailm.,  § 
477.  A  neighbor  or  friend  who  comes 
to  an  inn  on  the  invitation  of  the  inn 
ieeper  is  liot  deemed  a  guest:  Bac.  Abr., 


Inns  and  Inn  Keepers,  5;  Com.  Dig., 
Action  on  Case  for  Negligence,  B.  2. 
Nor  is  a  person  a  guest,  in  the  sense  of 
the  law,  who  comes  upon  a  special  con- 
tract to  board  and  sojourn  at  an  inn;  he 
is  deemed  a  boarder.  And  if  he  is 
robbed,  the  host  is  not  answerable  for 
it.     5  Bac.  Abr.,  Inns  and  Inn  Keepers, 

5-" 

2.  Thus  in  Manning  v.  Wells,  9 
Humph.  (Tenn.)  746;  s.  c,  51  Am.  Dec. 
688,  689,  where  the  principles  determin- 
ing that  neighbors,  friends  and  boarders 
are  not  guests  are  stated  to  be  "settled 
by  the  authorities  and  founded  in  sound 
reason,"  the  court,  through  Green,  J., 
remarks:  "A  passenger  or  wayfaring 
man  may  be  an  entire  stranger.  He 
must  put  up  and  lodge  at  the  inn  to 
which  his  day's  journey  may  bring 
him.  It  is,  therefore,  important  that  he 
should  be  protected  by  the  most  strin- 
gent rules  of  law  enforcing  the  liability 
of  the  inn  keeper.  In  such  case,  there- 
fore, the  law  makes  the  inn  keeper  an 
insurer  of  the  goods  of  his  guest,  except 
as  to  losses  occasioned  by  the  act  of 
God  or  public  enemies.  But  as  a 
boarder  does  not  need  such  protection, 
the  law  does  not  afford  it.  It  is  suffi- 
cient to  give  him  a  remedy  when  he 
shall  prove  the  inn  keeper  has  been 
guilty  of  culpable  negligence." 

Similarly  in  Neal  v.  Wilcox,  4  Jones 
L.  (N.  Car.)  46;  s.  u.,  67  Am.  Dec.  266, 
267,  the  court,  through  Pearson,  J., 
said:  "The  ground  of  public  policy  on 
which  an  action  on  the  case  on  the 
custom  is  given  against  inn  keepers  is, 
that  persons  who  are  travelling  through 
the  country  are  under  a  necessity  of 
putting  up  at  inns  for  entertainment — 
transeuntes  causa  hospitandi  (from 
which  last  word  they  are  called 
'guests')  without  knowing  anything 
about  the  character  of  the  house;  for 
which  reason  the  law  gives  an  assurance 
of  the  safety  of  their  property;  that  is, 
the  goods  and  animals  {bona  et  catalla) 
which  they  have  with  them  for  the 
purposes  of  their  journey.     The  reason 
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Scope  of  Restriction. — But  though  the  rights,  duties  and  liabili- 
ties of  guests  are  usually  considered  tobe  confined  to  transient 
or  wayfaring'  men,^  yet  a  town  man  or  neighbor  may  be  a  guest 
according  to  a  more  liberal  view,  under  which  it  is  not  now- 
deemed  essential  that  a  person  should  have  come  from  a  dis- 
tance to  constitute  a  guest.* 


restricts  this  action  to  guests  as  distin- 
guished from  boarders,  who  sojourn  at 
an  inn  on  a  special  contract.  3  Bac. 
Abr.  666,  tit.  Inns." 

Recent  Statements  of  Grounds. — So  in 
Horner  v.  Harvey,  5  Pac.  Rep.  (N.  M.) 
329,  AxTELL,  C.  J.,  said:  "The  liability 
of  inn  keepers  is  strict,  and  justly  so; 
but  it  is  a  liability  limited  to  their  rela- 
tion to  travellers  or  wayfaring  men. 
I'he  law  of  civilized  countries  be- 
nignantly  protects  men  away  from 
home  and  from  those  resources  with 
which  the  denizen  or  citizen  can  guard 
himself  from  wrong,  and  protect  his 
property  from  loss  or  injury." 

Again  in  Russell  v.  Fagan,  8  Atl. 
Rep.  (Del.)  258,  259,  Chief  Justice 
CoMEGYS,  in  his  charge  to  the  jury, 
remarked:  "It  ,is  said  that  inns  exist 
for  the  benefit  of  the  travelling  commu- 
nity. In  fact,  they  are  almost  as  rnuch 
a  necessity  to  travellers  as  the  public 
means  of  locomotion  are.  ...  In 
them  wayfaring  people  of  every  kind, 
if  they  can  afford  the  expense  which 
the  host  charges  for  that  service,  can  be 
accommodated  with  diet  and  lodgings; 
in  other  words,  can  be  entertained  in 
their  journeyings.  The  necessities  of 
such  people  oblige  them  to  solicit  en- 
tertainment at  the  public  or  common 
inn,  both  for  themselves  and  for  their 
beasts,  where  they  travel  with  such; 
otherwise  they  would  be  without  shelter 
and  food.  Because  of  this  necessity, 
and  that  the  host  or  entertainer  is  gen- 
erally unknown  to  a  party  resorting  to 
his  house  or  inn,  and  that  such  part^'  is 
compelled  to  trust  himself  and  his 
property-  to  his  keeping,  and  that 
he  is  charged  by  the  inn  keeper  for  en- 
tertainment of  himself  and  his  beasts 
and  the  custody  of  his  property, 
the  law  holds  the  inn  keeper  to  a  strict 
liability,  not  from  any  contract  be- 
tween the  parties,  but  from  the 
duty  growing  out  of  his  public  employ- 
ment." 

1.  "  The  cases  show  that  to  entitle 
one  to  the  privileges  and  protection  of 
a  guest  he  must  have  the  character  of  a 
traveller,  one  who  is  a  mere  temporary 
lodger,  in  distinction  from  one  who  en- 


gages for  a  fixed  period  at  a  certairt 
agreed  rate.  The  main  distinction  is- 
that  one  is  a  wayfarer,  or  transiens^ 
and  it  matters  not  how  long  he  remains- 
provided  he  assumes  this  character.. 
[Note  6.]  Clute  v.  Wiggins,  14  Johns-. 
(N.  Y.)  i75;s.  c.,7  Am.  Dec.  451;"  Cur- 
tis V.  Murphy,  63  Wis.  4;  s.  c,  53  Am.. 
Rep.  242,  244. 

In  Horner  v.  Harvey,  5  Pac.  Rep. 
(N.  M.)  329,  AxTELL,  C.  J.,  said.-; 
"When  a  traveller  comes  to  an  inn  and. 
is  accepted,  he  instantly  becomes  a. 
guest.  The  innkeeper,  when  he  accepts- 
him  and  his  goods  becomes  his  insurer,, 
and  the  inn  keeper  must  answer  in  dam- 
ages for  the  loss  or  injury  of  all  goods, 
money  and  baggage  of  his  guest  brought: 
within  his  inn  and  delivered  into  his. 
charge  and  custody,  according  to  the; 
usage  of  travellers  and  innkeepers;  but. 
he  must  be  a  guest,  and  before  he  can_ 
be  a  guest  he  must  be  a  traveller. 
When  he  ceases  to  be  a  traveller  or- 
a  transient  or  wayfaring  man,  and  takes. 
up  a  permanent  abode,  even  in  an  inn,^. 
he  ceases  to  be  an  object  of  the  law's;, 
especial  solicitude,  and  he  is  no  longer- 
a  guest,  but  a  boarder;  no  longer  a. 
traveller,  but  a  citizen." 

2.  Curtis   V.   Murphy,  63    Wis.   4;  s.i 
c,  53  Am.  Rep.  242,  244. 

Distance  Not  Deemed  Material. — In, 
Walling  V.  Potter,  35  Conn.  183,  185,. 
after  referring  to  a  definition  of  an  inn 
in  which  the  word  "traveller"  was  con- 
sidered to  be  used  in  a  broad  sense  to- 
designate  those  who  patronize  inns,. 
Carpenter,  J.,  delivering  the  opinion, 
of  the  court,  said:  "Distance  is  not  ma- 
terial. A  townsman  or  neighbor  may 
be  a  traveller,  and  therefore  a  guest  at. 
an  inn,  as  well  as  he  who  comes  from  a. 
distance,  or  from  a  foreign  country.. 
If  he  resides  at  the  inn,  his  relation  tO' 
the  inn  keeper  is  that  of  a  boarder,  but 
if  he  resides  away  from  it,  whether  far- 
or  near,  and  comes  to  it  for  entertain- 
ment as  a  traveller,  and  receives  it  as. 
such,  paying  the  customary  rates,  wa- 
know  of  no  reason  why  he  should  not 
be  subjected  to  all  the  duties  of  a  guests 
and  entitled  to  all  the  rights  and  privi- 
leges of  one." 
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6,  Who  Are  Travellers. —  Transient  or  Temporary  Visitor. — 
There  can  be  no  question  that  a  party  is  a  traveller,  and  that  the 
relation  of  inn  keeper  and  guest  arises  when  the  character  of 
mere  transient  or  temporary  visitor  exists  and  is  retained.*  But 
the  mere  length  of  the  party's  story  is  not  decisive.* 

Fixed  Resident. — On  the  other  hand,  a  person  who  has  long 
been  a  resident  of  a  place,  engaged  in  the  pursuit  of  a  profession 
which  rendered  a  fixed  residence  indispensable,  could  not  be  in 
any  wise  regarded  as  coming  under  the  category  of  travellers  so 
as  to  enable  a  tavern  keeper  to  detain  his  goods  for  the  price  of 
his  board.* 

Change  of  Position  or  Location. — So,  one  is  not  a  traveller  who 
merely  walks  about  a  town  or  city,  or  changes  his  dwelling  place 
therein.* 


1.  "  There  may  be,  sometimes,  much 
of  difficulty  in  determining  whether  the 
relationship  of  guest  exists.  But  when 
the  character  of  traveller,  or  mere 
transient  or  temporary  visitor  exists 
and  is  retained,  the  relation  of  guest 
and  inn  keeper  exists."  Beale  v.  Posey, 
72  Ala.  323,  331,  where  it  is  held  that 
the  simple  fact  that  a  resident  of  one 
town,  visiting  another  for  the  temporary 
purposes  of  his  business,  contracted  for 
board  and  lodging  for  a  less  price  than 
the  inn  keeper  usually  charged,  does 
not  change  the  fact  that  he  was  a  mere 
traveller,  or  temporary,  transient 
visitor. 

2.  See  Ewart  v.  Stark,  8  Rich. 
L.  (S.  Car.)  423,  424,  where  John- 
son, J.,  said  that  it  "seems  not  to  be 
well  ascertained  who  was  or  was  not 
a  traveller,  for  whom  the  inn  keeper 
was  bound  to  provide.  By  the  old 
law  it  seems  he  was  called  a  travel- 
ler the  first  day  of  his  sojourn,  a  hogen- 
bind  the  second  day,  and  a  menial 
servant  the  third.  But  now,  it  seems, 
he  will  not  lose  that  character,  al- 
though he  remains  a  week  or  a  month 
at  the  same  place,"  and,  "perhaps  the 
only  mode  of  ascertaining  that  fact  is 
to  enquire  whether  he  is  resident  or 
transient,"  wTiich  "depends  necessarily 
upon  the  object,  nature  and  extent  of 
time  which  he  has  been  resident,  and 
must  be  resolved  by  the  general  under- 
standing." 

Flying  Visit  to  Family. — A  father 
who  comes  from  another  State,  wherein 
he  resides,  and  stays  for  a  month  with 
his  family  at  a  hotel  in  which  the  fam- 
ily is  stopping,  is  a  traveller,  and  can 
recover  for  the  theft  of  his  watch  from 
the    rooms    occupied    by    himself    and 
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family  at  the  hotel,  where  his  purpose 
evidently  was  to  make  a  tlying  visit 
to  his  family,  and  a  merely  temporary 
stay  in  'the  city  in  which  the  inn  was 
located.  Lusk  v.  Belote,  24  Minn.  468, 
470.  In  this  case  it  was  laid  down 
that  the  father's  "status  as  a  traveller, 
like  any  other  status,  once  shown  to 
exist,  is  to  be  presumed  to  have  con- 
tinued;" and  that  neither  "the  agree- 
ment by  which  he  was  to  ^ay  special 
rates  for  himself  and  family,  lower  than 
those  ordinarily  charged  for  transient 
guests,  nor  the  fact  that  he  remained 
in  the  inn  for  a  month,"  nor  any  other 
facts  appearing  in  the  case,  furnished 
"any  evidence  that  his  character  was 
changed  from  that  of  a  traveller  to 
that  of  a  boarder." 

Army  Officer. — A  general  of  the  U. 
S.  army,  liable  to  be  called  to  distant 
and  remote  places  by  the  government, 
and  thus  obliged  to  change  his  head- 
quarters, has  been  regarded,  when 
stopping  at  a  hotel,  as  being  a  transient 
person,  the  same  as  any  other  traveller 
or  passenger,  and  not  chargeable  as  a 
boarder  in  the  absence  of  a  showing  of 
an  explicit  contract  changing  his 
relation  to  the  inn  keeper.  Hancock  v. 
Rand,  94  N.  Y.  i;  s.  c,  46  Am.  Rep. 
112,  114. 

3.  Ewart  v.  Stark,  8.  Rich.  L.  (S. 
Car.)  423,  424. 

4.  Promenader  in  Town. — In  Queen 
■V.  Rymer,  L.  R.,  2  Q.  B.  D.  136,  where 
there  was  an  indictment  against  an  inn 
keeper  for  refusing  to  supply  the  prose- 
cutor with  refreshments  at  a  bar  within 
a  hotel,  some,  counts  of  the  indictment 
describing  the  prosecutor  as  a  traveller, 
and  others  not,  and  it  was  not  proved 
that  the  prosecutor  was  a  traveller  in 
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7.  Guests  and  Boarders — Distinction  Between. — There  are  two 
classes  of  persons  who  are  entertained  by  inn  keepers  for  reward, 
guests  and  boarders.^  The  distinction  between  a  guest  and  a 
boarder,  which  it  is  difficult  to  draw,  and  which  is  variously 
stated,  is  based  mainly  upon  the  fact  that  boarders  contract  for 
a  definite  stay  at  specific  prices.^ 


any  sense,  otherwise  than  that  he  was 
walking  about  the  town  with  his  dog 
for  his  own  recreation  and  amusement, 
a  conviction  was  held  not  sustainable, 
partly  upon  the  ground  that  the  prose- 
cufor  was  not  a  traveller.  On  this  point 
Kelly,  C.  B.,  said:  "I  need  hardly  cite 
authorities  to  show  that  it  is  essential 
to  such  a  prosecution  that  the  prose- 
cutor should  be  a  traveller.  If  any  be 
wanted,  the  case  of  Rex  v.  Llewellyn, 
12  Mod.  445,  in  which  an  indictment 
was  held  Ijad  for  want  of  an  a'  legation 
to  that  effect,  is  an  express  authority 
upon  the  point.  Here  the  prosecutor 
was  not  a  traveller  in  any  sense  what- 
ever." Denman,  J.,  also  remarked: 
"The  principles  laid  down  in  Burgess 
V.  Clements,  4  Maule  &  S.  306,  show 
that  the  object  of  the  law  upon  the 
subject  of  an  inn  keeper's  liability  is 
merely  to  secure  that  travellers  shall 
not,  while  upon  their  journeys,  be  de- 
prived of  necessary  food  and  lodging." 

Changing  Dwelling  Place. — The  strict 
common  law  liability  of  inn  keepers 
existing  only  in  favor  of  travellers  has 
been  held  not  applicable  in  favor  of  chil- 
dren of  a  nonresident  who  had  with  their 
mother  been  living  in  a  city  for  several 
years,  sometimes  keeping  house  and 
sometimes  staying  at  a  hotel  or  board- 
ing house,  the  father  being  in  the  habit 
of  making  them  an  occasional  visit  as 
often  as  two  or  three  times  a  year. 
Lusk  V.  Belote,  22  Minn.  468,  469, 
470. 

Railroad  Employe. — It  has  ever  been 
held  that  an  employe  of  a  railroad 
company,  making  his  regular  trips  as 
conductor  and  stopping  over  at  each 
end  of  his  route,  is  not  a  guest  at  a 
terminus  hotel  where  he  rents  a  room 
b^'  the  month,  at  least  in  the  legal  sense 
of  the  word  "guest"  as  correlative  with 
traveller,  so  as  to  maintain  an  action 
for  damages  against  the  inn  keeper  for 
coin  stolen  from  his  satchel  placed  in 
his  room  at  the  hotel.  Horner  v.  Harvey, 
S  Pac.  Rep.  (N.  M.)  329.  Such  an  em- 
ploye was  regarded  as  neither  a  traveller, 
a  wayfaring  man,  nor  a  transient  per- 
son, but  a  citizen  of  the  community  at 
both  ends  of  his  route:   and  the  fact 


that  he  worked  upon  a  train  which  ran 
thirtj'  miles  an  hour  was  regarded  as 
no  more  making  him  o.  traveller  than  if 
he  worked  in  the  company's  shops. 

1.  Pollock  V.  Landis,  36  la.  651,  652. 
In    Carter   v.    Hobbs,  12    Mich.    52, 

s.  c,  83  Am.  Dec.  762,  765,  .it  is  said  that 
"if  a  person  comes  to  an  inn  on  a 
special  contract  to  board  there,  the  law 
treats  him,  not  as  a  guest,  but  as  a 
boarder.  Bac.  Abr.,  tit.  Inns,  ch.  5; 
Parkhurst  v.  Forster,  i  Salk.  388;  and 
the  goods  of  a  permanent  boarder  are 
not  protected  as  those  of  a  guest.  Man- 
ning V.  Wells,  9  Humph.  (Tenn.)  746; 
s.  c,  51  Am.  Dec.  688;  Kisten  v.  Hilde- 
brand,  9  B.  Mon.  (Ky.)  72,  74;  s.  c,  48 
Am.  Dec.  416." 

2.  See  Lawrence  v.  Howard,  i  Utah, 
142,  143,  where  Boreman,  J.,  who  de- 
livered the  opinion  of  the  court,  said: 
"In  this  country  hotel  keepers  act  in  a 
double  capacity,  being  both  inn  keepers 
and  boarding  house  keepers.  As  inn 
keepers  they  entertain  travellers  and 
transient  persons,  those  who  come 
without  bargain  as  to  time  or  price,  and 
go  away  at  pleasure,  paying  for.  only 
actual  entertainment  received.  As 
boarding  house  keepers  they  entertain 
residents  and  regular  boarders  and 
lodgers  for  definite  lengths  of  time 
and  at  specific  prices  previously 
agreed  upon."  Compare,  however, 
Hancock  v.  Rand,  94  N.  Y.  i;  s.  c,  46 
Am.  Rep.  H2.  In  Shoecraft  ^i.  Bailey, 
25  Iowa  553,  555,  Beck,  J.,  said:  "The 
distinction  between  a  guest  and  a 
boarder  seems  to  be  this:  'The  guest 
comes  without  any  bargain  for  time, 
remains  without  one,  and  may  go  when 
he  pleases,  paying  only  for  the  actual 
entertainment  he  receives,  and  it  is  not 
enough  to  make  [one]  a  boarder,  [and] 
not  a  guest  that  he  has  staid  for  a  long 
time  in  the  inn  in  this  way.'  [  Parsons' 
Contracts  628;  Story  on  Bailments,  § 
477."  This  statement  of  the  distinction 
is  also  quoted  iinder  article  Boarder, 
2  Am.  &  Eng.  Encycl.  of  Law,  437. 

DifBculty  of  Discriminating. — In  Neal 
V.  Wilcox,  4  Jones  L.  (N.  Car.)  146;  s. 
c,  67  Am.  Dec.  266,  267,  the  court  said, 
through  Pearson,  J.:  "It  is  sometimes 
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Length  of  Stay  Immaterial. — The  mere  length  of  time  that  a 
party  stays  at  an  inn,  however,  is  not  so  far  material  in  determin- 
ing his  status  as  to  transform  him  from  a  guest  into  a  boarder, 
provided  he  retains  his  transient  character  as  a  traveller.^ 

Question  of  Fact,  etc. — But  the  question  whether  a  party  is  a 
guest  or  a  boarder  is  a  fact  to  be  found  on  all  the  evidence  by 
the  court  when  trial  by  jury  has  been  waived,  and  unless  the 
evidence  is  wholly  insufficient  to  support  a  verdict  of  a  jury,  no 
exceptions  will  lie.^ 

8.  Obtaining  Temporary  Refreshment — Sufficiency  of  Slight 
Entertainment. — Where  it  appears  by  the  party's  own  showing 
that  the  establishment  he  keeps  is  an  inn,  it  is  immaterial  how 
slight  may  be  the  entertainment  or  how  temporary  the  use  made 


difficult  to  draw  the  line  between  guests 
and  boarders.  They  frequently  run 
into  each  other  like  light  and  shade. 
So  the  line  between  a  common  car- 
rier and  a  bailee  to  carry  is  some- 
times scarcely  perceptible;  but  the  law 
makes  the  distinction  and  it  is  the 
province  of  the  judge  to  draw  the  line. 
A  transient  customer  at  an  inn, 
although  he  be  not  a  traveller  or  a 
stranger,  is  considered  as  a  guest;  a 
lodger,  who  sojourns  at  an  inn,  and 
takes  a  room  for  a  specified  time  and 
pays  for  his  lodging  on  a  special  agree- 
ment, as  by  the  month  or  week,  is  a 
boarder.  Bennett  v.  Mellor,  5  Term 
Rep.  273." 

Distlnctioii  as  to  Inn  Keeper's  Lia- 
bility.— In  Chamberlain  v.  Masterson, 

26     Ala.    371,     378,     GOLDTHWAITE,  J., 

said  that  "there  is  a  distinction  between 
the  liability  of  inn  keepers  towards 
guests  and  boarders,  which  was  taken 
at  an  early  day.  Calye's  Case,  8  Co.  32 ; 
Bacon's  Abr.,  Inns  and  Inn  Keepers, 
ch.  5;  Story  on  Bailm.  (4th  ed. ),  §  477 
(3).  If  the  goods  lost  belong  to  a 
boarder,  in  order  to  charge  the  inn 
keeper,  he  would  be  required  to'  show 
that  the  loss  was  owing  to  the  failure 
on  his  part  to  discharge  the  duties  which 
his  situation  as  boarding  house  keeper, 
or  the  special  contract  with  the  other 
party,  imposed  on  him;  and  these  duties 
must  be  measured  by  the  analogies  of 
the  law  applicable  to  other  species  of 
bailments."  Consult  further  on  this 
subject,  Vance  v.  Throckmorton,  5 
Bush  (Ky.)  41,  44;  Chamberlain  v. 
Masterson,  26  Ala.  371,  378. 

1.  In  Kisten  v.  Hildebrand,  9  B.  Mon. 
(Ky.)  72;  s.  c,  48  Am.  Dec.  416,  418, 
the  court,  through  Marshall,  C.  J., 
said:  "The  length  of  time  that  a  man 
stays  at  an  inn  does  not  make  the  differ- 


ence, though  he  stay  a  week  or  a  month 
or  more.  So  always,  though  not  strictly 
transeuns,  he  retains  his  character  as  a 
traveller."  Story  on  Bailm.,  §  177; 
Bacon's  Abr.,  Inns  and  Inn  Keepers,  ch. 
5.  "But  if  a  person  comes  upon  a  special 
contract  to  board  and  sojourn  at  the 
inn,  he  is  not  in  the  sense  of  the  law  a 
guest,  but  a  boarder.  Same  authorities." 
See  to  like  effect  Hancock  -v.  Rand,  94 
N.  Y.  i;  s.  c,  46  Am.  Rep.  112,  117; 
Vance  v.  Throckmorton,  5  Bush  (Ky.) 
41,  44;   Johnson  v.   Reynolds,  3    Kan. 

251- 

2.    Hall  V.  Pike,  100  Mass.  495,  498. 

Allegation  Tliat  Party  "Boarded." — 
An  allegation  that  one  "boarded"  with 
an  inn  keeper  does  not  affirmatively 
show  that  he  was  entertained  in  the 
character  of  a  boarder  as  distinguished 
from  a  "guest."  Pollock  v.  Landis,  36 
Iowa  651,  652,  where  it  is  said  that 
"boarded"  is  the  imperfect  tense  of  the 
verb  board,  which  means  to  receive 
food  as  a  lodger,  or  without  lodgings, 
for  a  compensation,  and  that  the  aver- 
ment in  controversy  does  not  state 
whether  the  party  received  this  food  as 
a  boarder  or  as  a  guest.  This  case  is 
also  stated  under  article  Boarder,  2 
Am.  &  Eng.  Encycl.  of  Law,  437. 

Lodger. — In  Parker  v.  Flint,  12  Mod. 
254,  255  (almost  literally  quoted  in 
Hancock  v.  Rand,  17  Hun  (N.  Y.) 
279,  284;  s.  c,  on  appeal,  94  N.  Y.  i; 
s.  c,  46  Am.  Rep.  112),  Lord  Holt 
remarks:  "If  one  come  to  an  inn  and 
makes  a  previous  contract  for  lodging 
for  a  set  time,  and  do  not  eat  or  drink 
there,  he  is  no  guest,  but  a  lodger,  and 
as  such  is  not  under  the  inn  keeper's 
protection.  But  if  he  eat  and  drink 
there,  it  is  otherwise;  or  if  he  pay  his 
diet  there,  though  he  do  not  take  it 
there." 
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of  it,  if  the  party  loses  his  property  in  the  inn  while  there  in  the 
character  of  a  guest.* 

Purchasing  Liquor. — Thus,  purchasing  liquor  at  an  inn  has 
been  held  sufficient  to  constitute  one  a  guest.*  So,  an  inn  keeper 
has  been  held  liable  where  a  servant  went  to  the  inn  and  asked 
if  he  might  leave  his  master's  goods  until  the  next  market  day, 
and  the  inn  keeper's  wife  told  him  that  she  could  not  tell,  as 
they  were  full  of  parcels,  whereupon  the  servant  sat  down  in  the 
inn,  putting  his  master's  goods  immediately  behind  him'  oji  the 
floor,  and  ha.d  some  liquor,  but  when  he  got  up,  after  sitting 
there  a  little  while,  the  goods  were  missing.* 

Entering  Refreshment  Rooms,  etc. — But  a  traveller  will  not  be 
regarded  a  guest  when,  after  leaving  his  luggage  with  the  porter 
of  a  hotel  adjoining  a  railroad  station,  he  decided  not  to  spend 
the  night  at  the  city  in  which  he  had  just  arrived,  and  went  into 
the  coffee-room  to  order  some  refreshments,  but  not  being  able 
to  obtain  exactly  what  he  desired,  passed  into  the  station  refresh- 
ment room,  which  was  under  the  same  management  as  the  hotisl, 
and  connected  with  it  by  a  covered  passage,  but  shortly  after- 
wards went  out,  telling  the  porter  to  lock  up  his  luggage.* 

9.  Mere  Visitor — Transient  Visitor  or  Caller  Not  Protected. — 
The  rule  that  makes  the  landlord  of  an  inn  responsible  for  the 
goods  of  his  guest  is  a  severe  one,  and  can  only  be  applied  where 
the  conventional  relation  of  inn  keeper  and  guest  exists.     It  can- 

1.  Kopper  V.  Willis,  g  Daly  (N.  Y.)  distinguished  in  Strauss  v.  County 
460,  465.  Hotel  and   Wine  Co.,  L.  R.,  12  Q^  B. 

2.  McDonald  v.  Edgerton,  5  Barb.  D.  604;  and  upheld  with  expressions  of 
(N.  Y.)  5,60,  562.  doubt  in  Kopper  v.  Willis,  9  Daly  (N. 

Limits  of  Doctrine. — In  Fitch  zi.Cas-  Y.)  460,  465,  and  McDaniels  v.  Robin- 

ler,   17   Hun   (N.   Y.)    126,    127,    it  is  son,  26  Vt.  316;  s.  c,  62  Am.  Dec.  J74, 

admitted  to  be  true  "that  even  the  pur-  577. 

chasing  of  liquors  has  been  held  suffi-  4.    Strauss     v.   County     Hotel     and 

cient,   under    some    circumstances,  to  Wine  Co.,  L.  R.,  12  Q^  B.  D.  27;  ».  c, 

malce  one  the  guest  of  the  inn  keeper."  37    Eng.    Rep.     604.       In    this     case 

This  is  said  to  show,  however,  "that  it  Mathew,  J.,  said:    "The   counsel   for 

is  not  the  amount  of  refreshments,  but  the  plaintiff  [the  traveller]  were  called 

the  character  under  which  the  purchaser  upon  to  show  at  what  point  of  time  the 

buys  them,  which  determines  the  rela-  relation    of  landlord    and    guest   com- 

tion  of  the  parties."  menced.     They  suggested  that  it  was 

In  Atkinson  v.  Sellers,  5  C.  B.,  N.  S.  when  he  gave  his  luggage  to  the  porter. 
442,  443"  (quoted  in  Curtis  v.  Murphy,  But  at  that  time  the  plaintiff  had  not 
63  Wis.  4;  s.  c,  53  Am.  Rep.  242,  243),  made  up  his  mind  to  become  a  guest. 
CocKBURN,  C.J. ,  remarks:  "Of  course  The  fact  that  he  prdered  his  goods  to 
a  man  could  not  be  said  to  be  a  trav-  be  locked  up  is  no  more  than  if  be  had 
eller  who  goes  to  a  place  merely  for  the  said  that  in  the  meantime  he  wished 
purpose  of  taking  refreshment.  But  if  his  goods  to  be  locked  up."  Lord 
he  goes  to  an  inn  for  refreshment  in  the  Coleridge  remarked:  "The  case  of 
course  of  a  journey,  whether  of  busi-  Bennett  v.  Mellor,  5  T.  R.  273,  has 
ness  or  of  pleasure,  he  is  entitled  to  been  relied  on  by  the  plaintiff  as  show- 
demand  refreshment,  and  the  inn  keeper  ing  that  it  is  not  necessary,  to  make  the 
is  justified  in  supplying  it."  defendant  liable,  that  the  guest  should 

3.  Bennett  v.  Mellor,  5  T.  R.  273.  spend  the  night  at  the  inn.  But 
This  case  is  supported  in  McDonald  v.  there  it  was  expressly  found  that  the 
Edgerton,  5   Barb.   (N.  Y.)    560,   563;  plaintiff  had  come  within  the  house  and 
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not  be  extended  so  as  to  protect  one  who  is  not  a  guest,  but  a 
mere  caller  on  a  guest,  or  a  transient  visitor  upon  the  invitation 
of  a  guest.^ 

Party  Attending  Ball  at  Inn. — So  the  relation  of  inn  keeper 
and  guest  does  not  exist  between  the  inn  keeper  and  one  who 
merely  attends  a  ball  given  on  the  inn  premises  by  the  pro- 
prietor,**  or  by  other  parties,  as  a  firemen's  company,  to  whom 
he  furnishes  the  dancing-room,  supper  and  dressing-room,  at  a 
price  less  per  head  than  that  charged  for  tickets.^ 


.nad  placed  his  goods  near  his  chair,  so 
that  the  case  is  clearly  distinguishable. 
■On  the  other  hand,  the  case  of  Reg.  v. 
Rymer,  L.  R.,  2  Q^B.  D.  136,  is,  so  far 
.as  it  goes,  against  the  plaintiff." 

1.  Gastenhofer  i'.  Clair,  10  Dalv  (N. 
Y.)  265,  266,  where  J.  F.  Daly,  J.jsaidi 
"Such  was  the  status  of  the  plaintiff  in 
this  case.  He  claims  to  have  become  a 
guest  himself  by  ordering  and  taking 
dinner  while  waiting  for  his  uncle. 
This  put  him  in  no  different  position 
from  that  he  would  have  occupied  had 
he  sat  down  with  his  uncle  as  he  had 
been  invited  to  do.  He  was  there  upon 
the  invitation  of  that  gentleman,  and 
with  no  intent  to  sojourn  at  the  hotel  as 
a  guest  for  even  the  briefest  period. 
This  distinguishes  the  case  from  Kop- 
per  V.  Willis,  9  Daly  (N.  Y.)  460 
|[in  which  case  the  friend,  who  asked  a 
party  to  go  to  a  restaurant,  paid  for  his 
dinner],  and  from  Bennett  v.  Mellor,  5 
T.  R.  273  [in  which  case  a  servant 
ordered  liquor  and  put  his  master's 
goods  near  his  chair],  where  the  parties 
came  to  the  inn  to  partake  of  its  enter- 
tainment or  accommodation,  and  for 
no  other  purpose.  .  .  .  It  is  not 
the  fact  that  a  person  does  or  does  not 
take  lodgings  that  makes  him  a  guest. 
It  is  the  motive  with  which  he  visits 
-the  place,  whether  to  use  it  even  for  the 
briefest  period,  or  the  most  trifling  pur- 
pose, as  a  public  house  or  not,  and  I 
think  it  will  be  long  before  the  courts 
will  be  disposed  to  hold  landlords  liable 
for  the  property  of  persons  who  call  to 
visit  their  guests,  and  incidentally  en- 
joy the  hospitality  of  the  house.'  The 
taking  of  the  dinner  without  notice  to 
the  proprietor  or  the  clerk,  no  more 
■constitutes  plaintiff  a  guest  than  his 
sitting  in  the  parlor,  using  the  reading 
room  or  writing  room,  etc.,  for  any 
period  while  waiting  for  his  host  to 
appear." 

2.  See  Fitch  v.  Custer,  17  Hun  (N. 
Y .)  126,  127,  in  which  case  the  relation 

•of  inn  keeper  and  guest  was  held  not  to 


arise  where  the  defendant,  in  a  suit  for 
injury  to  plaintiff's  horse,  was  an  inn 
keeper,  who  issued  cards  of  invitation 
for  a  "Fourth  of  July  party"  at  his  inn, 
and  in  pursuance  of  one  of  these  invi- 
tations plaintiff  went  to  the  hotel, 
stabled  his  horse  in  a  barn  engaged  by 
the  defendant  for  the  occasion,  took 
part  in  the  dance  and  paid  his  bill,  in- 
cluding an  extra  charge  for  liquors 
which  he  drank  at  the  hotel.  Learned, 
P.  J.,  said:  "It  certainly  cannot  be  that 
if  an  inn  keeper  invites  a  friend  to  din- 
ner, that  peculiar  liability  [of  an  inn 
keeper  for  his  guest's  property]  arises. 
And  so  in  the  present  case,  the  plain- 
tiff came  on  the  invitation  of  the  defend- 
ant. He  came  not  as  to  an  inn  or 
hotel,  but  as  to  a  ball  room,  for  the 
purpose  of  engaging  in  a  dance.  He 
was  to  pay  a  certain  charge  for  admis- 
sion, and  this  charge  included  the  care 
of  his  horse.  Still  he  was  not  a  travel- 
ler, and  did  not  come  in  that  character. 
He  would  have  had  no  right  to  come  if 
he  had  not  been  invited.  .  .  .  The 
defendant,  in  this  instance,  was  in  the 
same  position  with  any  other  owner  of 
a  ball  room,  who  should,  for  the  pur- 
pose of  profit,  invite  certain  persons  to 
come  to  it  for  a  dance,  and  should 
charge  them  a  certain  price  for  the 
dance,  the  supper,  and  the  care  of  their 
horses." 

3.  Carter  v.  Hobbs,  12  Mich.  52;  s. 
c,  S3  Am.  Dec.  762,  765,  where  the 
inn  keeper  was  held  not  liable,  in  the 
absence  of  negligence,  to  a  nonresi- 
dent, stopping  at  another  inn  in  the 
same  town,  for  the  loss  of  his  overcoat, 
fur  collar  and  gloves,  which  he  had  de- 
livered to  the  clerk  at  the  office  on  com- 
ing in  to  attend  the  ball.  This  was 
ruled,  although  at  the  same  time  he 
registered  his  name,  and  during  the 
night  spent  some  money  for  liquors  and 
cigars  at  a  saloon  kept  by  the  inn  keeper 
in  connection  with  the  hotel.  The 
court,  through  Christiancy,  J.,  said: 
"The  plaintiff  was   no  more   the  guest 


21 


Object  of  Stay. 


INNS  AND  INN  KEEPERS. 


Object  of  Stay. 


10.  Object  of  stay — Propagation  of  Horses. — Where  a  party 
does  not  come  to  an  inn  for  entertainment  as  an  ordinary  wayi- 
farer,  but  with  a  horse  to  be  used,  under  a  special  arrangement, 
in  serving  mares,  the  inn  keeper  is  not  bound  to  receive  and  treat 
the  party  as  his  guest,  and  is  not  liable  for  the  destruction  of  the 
horse  without  his  fault.* 

Showing  or  Selling  Goods. — So  a-  party  cannot  hold  an  inn 
keeper  to  his  liability,  strictly  as  such,  in  respect  to  goods 
brought  to  an  inn,  where  such  party,  who  is  a  guest,  has  a  room 
specially  for  the  purpose  of  showing  or  selling  such  goods.* 

'Unlawful  Purpose. — Nor,  it  seems,  is  a  party  a  guest  who  hires 
a  room  for  some  purpose  of  convenience,  particularly  if  his  ob- 
ject be  an  unlawful  or  immoral  one.^ 


of  the  inn  than  any  person  residing 
across  the  street,  and  attending  the  ball 
on  the  same  occasion.  If  a  guest  at  all, 
he  was  rather  the  guest  of  the  fire 
company.  The  defendant  on  this  oc- 
casion was  no  more  acting  in  the  char- 
acter of  inn  keeper,  as  to  those  attend- 
ing the  ball,  than  any  other  person 
furnishing  the  rooms  and  supper  at  any 
other  house  for  such  special  occasion. 
The  plaintiff  did  not  resort  to  the  hotel 
for  any  purpose  which  brings  him  with- 
in the  common  law  definition  of  the 
guest  of  an  inn." 

1.  Thus  where  an  arrangement  was 
made  and  carried  out  by  which  plain- 
tiff's stallion  was  to  stand  at  defend- 
ant's inn  certain  days  each  week,  under 
an  agreement  made  for  the  season,  for 
serving  mares  that  should  be  brought 
to  the  enclosure,  and  the  plaintiff  was 
to  have  the  exclusive  use  of  the  desig- 
nated box-stall  in  defendant's  barn,  and 
was  to  feed  and  care  for  the  horse 
while  the  defendant  was  to  furnish  the 
oats  for  the  horse  and  meals  for  the 
plaintiff,  who  took  charge  of  the 
horse,  at  prices  less  than  those  ordi- 
narily charged  to  travellers,  it  was  held 
that  defendant  was  not  liable  for  the 
destruction  of  the  barn  and  horse  by 
fire  without  negligence  on  his  part,  as 
the  plaintiff  did  not  come  to  the  inn  for 
entertainment  as  an  ordinary  wayfarer, 
but  under  a  special  arrangement  pre- 
viously made,  and  that  in  such  case 
the  utmost  limits  of  the  defendant's 
liability  was  that  of  an  ordinary  bailee 
for  hire.  Mowers  v.  Fethers,  6i  N.  Y. 
34;  s.  c,  19  Am.  Rep.  244.  It  was  con- 
sidered that  the  defendant,  as  an  inn 
keeper,  was  under  no  common  law 
obligation  to  receive  and  entertain  the 
plaintiff  and  his  horse  for  such  a  pur- 
pose, "and   where  he  is   not  bound  to 


receive  and  entertain  the  person  as  his 
guest,  the  strict  rule  of  common  law 
liability  for  the  preservation  of  his 
property  does  not  obtain.  The  obliga- 
tion to  respond  for  injury  to  property 
depends  upon  his  duty  to  receive  and 
entertain  as  an  inn  keeper,  and  they 
must  stand  or  fall  together.  Grinnell 
•y.  Cook,  3  Hill  (N.  Y.)  485;  s. C,  38 
Am.  Dec.  663;  Ingalsbee  v.  Wood,  36 
Barb.  (N.  Y.I  455;  s.  c,  33  N.  Y.  577; 
Hulett  V.  Swift,  33  N.  Y.  571." 

2.  See  Carter  11.  Hobbs,  12  .Mich.  52; 
s.  c,  83  Am.  Dec.  762,  765;  Neal  v. 
Wilcox, 4  Jones  L.(N.  Car.)  I46;s.c.,67 
Am.  Dec.  266;  Burgess  v.  Clements,  4 
Maule&S.  306;  Mowers  v.  Fethers,  6i 
N.  Y.  34;  s.  c,  19  Am.  Rep.  244,  246. 

3.  Hiring  Rooms  for  Immoral  Purposes. 
— Where  a  party,  who  lived  near  a  hotel 
in  the  same  town,went  there  at  midnight 
with  a  disreputiJble  woman,  registered 
the  name  of  himself  and  wife,  was  as- 
signed a  room,  and  delivered  some 
money  to  the  clerk,  who  absconded 
therewith,  it  was  held  that  he  was  not  a 
guest,  and  could  not  recover  the  money 
from  the  inn  keeper.  Curtis  v.  Murphy, 
63  Wis.  4;  s.  c,  53  Am.  Rep.  242.  Cole, 
J.,  said  that  "while  the  definition  of 
a  guest  has  been  somewhat  extended 
beyond  its  original  meaning,  it  does 
not  include  every  one  who  goes  to  an 
inn  for  convenience  to  accomplish  some 
purpose.  If  a  man  and  woman  go 
together  to  meet  by  concert  at  an  inn 
Or  hotel  in  the  town  or  city  where  they 
reside,  and  take  a  room  for  no  other 
purpose  than  to  have  illicit  intercourse, 
can  it  be  that  the  law  protects  them  as 
guests.'  Is  the  extraordinary  rule  of 
liability  which  was  originally  adopted 
from  considerations  of  public  policy  to 
protect  travellers  and  wayfarers,  not 
merely  from  the  negligence  but  the  dis- 
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11.  Showing  Goods  for  Sale — Inn  Keeper  Not  Bound  to  Provide 
for. — An  inn  keeper  is  not  bound  to  receive  or  accommodate 
persons  desirous  of  exposing  their  commodities  for  sale,  nor  is 
he  liable  as  an  inn  keeper  in  respect  to  such  goods.^ 

Scope  of  Inn  Keeper's  Liability. — But  his  liability  is  confined 
to  those  who  come  for  entertainment,  and  he  is  not  bound  to 
find  show  rooms  for  his  guests.^ 

12.  Personal  Presence  of  Guest — Deemed  Unnecessary  Where 
Goods  in  Bailee  s  Charge. — It  has  been  considered  not  necessary 
that  one  should  be  at  an  inn  in  person  in  order  to  constitute  him 
a  gliest,  if  his  goods  be  there  in  charge  of  a  bailee  for  him.^ 

Leaving  Horse  at  Inn. — But  the  tendency  of  the  modern  cases 
is  to  hold  that  merely  leaving  a  horse  at  an  inn  cannot  of  itself 
suffice  to  constitute  one  a  guest,*  though,  according  to  the  earlier 


honesty  of  inn  keepers  and  their  ser- 
vants,, to  be  extended  to  such  persons?" 
After  stating  that  if  this  were  the  case, 
"then  for  a  like  reason  it  would  protect 
a  thief  who  takes  a  room  at  an  inn  and 
improves  the  opportunity  thus  given  to 
enter  the  rooms  and  steal  the  goods  of 
guests  and  boarders."  The  conclusion 
is  reached  that  one  "whose  status  is  a 
guest,  is  a  traveller  or  transient  comer, 
who  puts  up  at  an  inn  for  a  lavirful  pur- 
pose, to  receive  its  customary  lodging 
and  entertainment,"  and  not  "one  who 
takes  a  room  solely  to  commit  an  of- 
fence against  the  laws  of  the  State." 

1.  See  Mowers  v:  Fathers,  6i  N.  Y. 
34;  s.  c,  19  Am.  Rep.  244,  246,  where 
Reynolds,  C,  said:  "It  seems  to  be 
apparent  from  the  nature  of  the  duties 
and  obligations  of,  the  keeper  of  a 
common  or  public  inn  that  he  is  not,  in 
his  capacity  of  inn  keeper,  bound  to 
receive  or  furnish  accommodation  for 
persons  desirous  of  exposing  their  com- 
modities for  sale,  or  bound  to  permit 
his  establishment  to  be  made  a  depot 
for  the  propagation  of  horses." 

In  Carter -z;.  Hobbs,  12  Mich.  52;  s.  c, 
83  Am.  Dec.  762,  765,  it  is  said  that  "if 
a  person,  who  is  a  guest,  have  a  room 
specially  for  the  purpose  of  showing 
or  selling  his  goods,  he  cannot  hold  the 
inn  keeper  to  his  liability,  strictly  as 
such,  in  respect  to  these  goods.  Bur- 
gess V.  Clements,  4  Maule  &  S.  306." 
See  to  like  effect  Myers  v.  CottrUl,  5 
Biss.  (U.  S.)  465,  471;  Fisher  f.  Kelsey, 
121   U.  S.  383,  385;  s.  c,  16  Fed.  Rep. 

71,  74- 

,  2.  See  Neal  v.  Wilcox,  4  Jones  L. 
(N.  Car.)  146;  s.  c,  67  Am.  Dec.  266, 
267,  where,  after  discussing  the  reason 
why  an  action  on  the  case  "on  the  cus- 
tom" is  given  against  inn  keepers,  and 


showing  that  it  is  restricted  to  guests 
as  distinguished  from  boarders,  the 
court,  through  Pearson,  J.,  says:  "So 
the  reason  restricts  the  action  to  one 
who  comes  for  entertainment — causa 
hospitandi.  If  one  peddling  merchan- 
dise puts  up  at  an  inn,  and  besides  his 
sleeping  apartment  takes  a  separate 
room  in  which  to  show  and  sell  articles 
— clocks  and  watches,  for  instance — 
these  articles  are  not  within  the  protec- 
tion of  the  rule.  Burgess  v.  Clements, 
4  Maule  &  S.  306.  So  if  one  having  a 
drove  of  horses  or  hogs  to  sell,  puts  up 
at  an  inn,  and  besides  entertainment  for 
himself  procures  from  the  landlord  a 
lot  in  which  to  keep  his  animals  for  the 
purpose  of  showing  and  selling  them, 
they  are  not  specially  protected  ;  and  it 
makes  no  difference  whether  by  the 
agreement  the  landlord  has  them  fed, 
or  whether  the  drover  buys  provender 
of  the  landlord  or  a  third  person ;  for, 
as  Lord  Ellenborough  says  in  the 
above  case,  an  inn  keeper  is  not  bound 
by  law  to  find  show  rooms  for  his 
guests,  but  only  convenient  lodging 
rooms  and  lodging."  ^ 

3.  See  Coykendall  v.  Eaton,  55 
Barb.  (N.  Y.)  188,  190.  The  court  said, 
through  Foster,  J. :  "To  constitute  one 
a  guest  it  is  not  necessary  that  he  be  at 
the  inn  in  person.  It  is  enough  that 
his  property  be  there  in  the  charge  of 
his  wife  or  servant  or  agent,  who  is  there 
in  his  employment  or  as  a  member  of 
his  family.  But  they  must  be  there  in 
such  a  way  that  the  law  implies  the 
property  while  there  to  be  in  his  pos- 
session, and  not  in  the  possession  of 
the  person  who  is  there  with  it  as  his 
bailee." 

4.  See  Grinnell  v.  Cook,  3  Hill  (N. 
Y.)  485;  s.  c,  38  Am.  Dec.  663,  666; 
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cases,  and  others  which  have  followed  their  views,  it  is  not  essen- 
tial, in  order  to  constitute  one  a  guest,  in  legal  contemplation, 
that  he  should  receive  personal  entertainment  at  the  inn,  but  it 
may  be  enough  that  he  leave  his  horse,  particularly  if  he  be  a 
traveller,  in  the  strict  sense.^ 

13.  Leaving  Horse  as  Constituting  Guest. — The  older  doctrine  that 
the  mere  leaving  a  horse  at  an  inn  may  constitute  the  owner  a 
guest,  is  supported,  in  the  leading  American  case  in  which  this 
view  is  taken,**  by  an  early  English  decision,  recognizing,  by  a 
divided  court,  the  lien  of  an  inn  keeper  in  regard  to  a  horse  left 
at  his  stable  by  a  traveller  who  did  not  himself  put  up  at  the  inn,^ 


Ingallsbee  v.  Wood,  33  N.  Y.  577,  579; 
Healey  v.  Gray,  68  Me.  489;  s.  c,  24 
Am.  Rep.  80;  Thickstun  v.  Howard,  8 
Blackf.  (Ind.)  535,  538;  admitting 
that  if  the  traveller  sought  even  tempo- 
rary shelter  while  his  horse  was  being 
fed  at  the  inn,  this  might  make  him  a 
guest,  but  stating  that  in  general  the 
privileges  granted  to  travellers  "must 
be  regarded  as  incident  to  their  per- 
sonal presence.''  Note  to  McDaniels 
V.  Robinson  (26  Vt.  316)  in  62  Am. 
Dec.  588,  where  it  is  said  that  the  "doc- 
trine that  the  mere  leaving  of  a  horse 
at  an  inn  constitutes  the  owner  a 
guest"  seems  "to  rest  on  a  very  slender 
foundation,"  and  that  "it  is  very  doubtful 
if  any  court  would  now  so  decide." 

1.  See  Mason  v.  Thompson,  9  Pick. 
(Mass.)  2S0;  s.  I..,  20  Am.  Dec.  471, 
474;  McDaniels  v.  Robinson,  26  Vt. 
316;  s.  c,  62  Am.  Dec.  574,  575,  577; 
Russell  V.  Fagan,  8  Atl.  Rep.  (Del.)  258, 
260. 

In  Mason  v.  Thompson,  9  Pick. 
(Mass.)  280;  s.  c,  20  Am.  Dec.  471, 
474,  where  the  hirer  of  a  horse,  chaise 
and  harness  remained  a  visitor  at  the 
house  of  a  friend,  but  sent  the  animal 
and  equipage  to  the  stable  of  an  inn 
keeper,  Wilde,  J.,  speaking  for  the 
court,  said  that  "it  is  clearly  settled 
that  to  constitute  a  guest  in  legal  con- 
templation it  is  not  essential  that  he 
should  be  a  lodger  or  have  any  refresh- 
ment at  the  inn.  If  he  leaves  his  horse 
there,  the  inn  keeper  is  chargeable  on 
account  of  the  benefit  he  is  to  receive 
for  the  keeping  of  the  hor.se.  Lord 
Holt  held  a  different  opinion  in  the 
case  of  Yorke  v.  Grenaugh,  2  Ld. 
Raym.  866  [s.  c.  as  York  v.  Grindstone, 
I  Salk.  388];  but  the  opinion  of  the 
majority  of  the  court  has  ever  since 
been  considered  as  well  settled  law." 

But  on  the  other  hand,  in  Healey  i'. 
Gray,  68  Me.  489;  s.  c,  24  Am.  Rep.  80, 


it  was  held  that  where  one  leaves  his 
horse  with  an  inn  keeper,  with  no  inten- 
tion of  stopping  at  the  inn  himself,  but 
stops  at  a  relative's  house,  he  is  not  a 
guest  of  the  inn,  and  the  liability  of  the 
landlord  is  simply  that  of  an  ordinary 
bailee  for  hire.  Appleton,  C.  J.,  said : 
"In  Berkshire  Woollen  Co.  v.  Proctor, 
7  Cush.  (Mass.)  417,  425,  the  authority 
of  Mason  v.  Thompson,  9  Pick.  (Mass.) 
280;  s.  c,  20  Am.  Dec.  471,  was  some- 
what doubted.  But  in  Grinnell  '  v. 
Cook,  3  Hill  (N.  Y.)  85;  s.  c,  38  Am. 
Dec.  663,  its  authority  was  denied." 

Z.  Mason  v.  Thompson,  9  Pick. 
(Mass.)   280;   s.  c,  20  Am.  Dec.  471, 

474- 

3.  York  V.  Grindstone,  i  Salk.  388; 
s.  c,  as  Yorke  v.  Grenaugh,  2  Lid. 
Raym.  866. 

In  McDaniels  v.  Robinson,  26  Vt.  3, 
6;  B.  c,  62  Am.  Dec.  574,  576,  the  court, 
through  Redfield,  C.  J.,  said:  "The 
case  of  York  v.  Grindstone,  i  Salk. 
388,  has  been  understood  by  most  of 
the  elementary'writers  as  deciding,  by 
a  divided  court,  that  one  by  leaving  his 
horse  at  an  inn  becomes  a  guest.  And 
such  is  virtually  this  decision,  inasmuch 
as  defendant's  lien  as  inn  keeper  is 
recognized,  in  regards  to  a  horse  left  at 
his  stable  by  a  traveller  who  did  not 
himself  put  up  at  the  inn.  And  such 
lien  does  not  exist  as  to  horses  put  at 
the  stable  of  an  inn  keeper,  even  by 
those  who  are  not  travellers  and  guests. 
And  so  this  case  is  perhaps  justly  re- 
garded by  judges  and  elementary 
writers  as  settling  the  point  that  one 
becomes  a  guest,  as  to  all  the  property 
which  the  inn  keeper  consents  to  take 
in  his  keeping,  by  leaving  his  horse, 
from  which  profit  is  derived,  although 
the  same  relation  is  not  created  by 
leaving  a  dead  thing,  as  a  trunk,  from 
which  no  profit  arises,  as  is  intimated, 
although    not    decided,  in    GoUey    v. 
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and  is  further  sustained  by  judicial  declarations,*  and  state- 
ments of  legal  writers.^  It  also  receives  qualified  support  in  this 
country  from  a  modern  leading  case,  where  the  point  does  not 
seem  to  be  directly  involved ;  and  from  a  recent  case  in  which  a 
preference  is  given  to  the  view  of  the  older  authorities,  and  it  is 
held  that  a  traveller  or  wayfarer  journeying  over  the  country 
becomes  a  guest  by  obtaining  and  paying  for  entertainment  for 
his  beasts  at  an  inn ;  *  but  in  both  these  cases  the  doctrine  is 
apparently  confined  in  its  application  to  those  who  are  travellers 
or  wayfarers  as  distinguished  from  residents.*    ' 


Clerk,  Cro.  Jac.  i88.  But  that  point 
has  since  been  regarded  as  settled  by 
this  case,  although  the  case  was  ad- 
journed for  advisement,  'being  a  new 
case.'  .  .  .  And  I  cannot  find  that 
the  doctrine  of  this  case  of  York  v. 
Grindstone,  sufra,  to  the  extent  above 
laid  down,  has  ever  been  questioned  in 
England." 

1.  See  Peet  v.  McGraw,  25  Wend. 
(N.  Y.)  653,  654,  adopted  in  McDaniels 
V.  Robinson,  26  Vt.  316;  s.  c,  62  Am. 
Dec.  574,  577,  but  explained  in  Grinnell 
V.  Cook,  3  Hill  (N.  Y.)  485;  s.  c,  38 
Am.  Dec.  663,  664. 

2.  See  note  to  Calye's  Case,  8  Co.  32, 
in  I  Smith's  Lead.  Cas.  50,  3  Bac.  Abr., 
Inns  and  Inn  Keepers,  ch.  5,  p.  666;  as 
quoted  in  McDaniels  v.  Robinson,  26 
Vt.  316;  s.  c,  62  Am.  Dec.  574,  577. 

See  McDaniels  v.  Robinson,  26  Vt. 
3,  6;  s.  c,  62  Am.  Dec.  574,  575,  where 
one  who  deposited  four  thousand  dol- 
lars in  gold  with  a  common  inn  keeper, 
the  theft  of  which  was  the  cause  ot  the 
litigation  (afterwards  continued,  as 
shown  by  the  report  of  the  same  case 
in  28  Vt.  387,  67  Am.  Dec.  720),  took 
a  room  at  the  inn  and  became  a  guest 
in  the  strictest  sense,  and  continued  to 
lodge  and  board  constantly  at  the  inn, 
apart  from  an  absence  at  his  brother's 
over  one  Saturday  and  Sunday;  and 
the  fact  that  he  left  his  wagon,  harness 
and  buffalo  skins  •  in  the'  inn  keeper's 
custody  does  not  seem  to  have  called 
for  the  opinion  expressed  in  the  case, 
to  the  effect  that  the  inn  keeper  is  liable 
to  the  extent  of  the  horse  and  equipage 
at  least,  if  not  for  other  goods,  where 
the  horse  of  one  who  is  strictly  a 
traveller  is  put  up  at  the  inn,  although 
the  traveller  himself  puts  up  at  another 
place. 

3.  See  Russell  v.  Fagan,  8  Atl.  Rep. 
(Del.)  258,  260,  where  Chief  Justice 
CoMEGYS,  in  his  charge  to  the  jury,  says 
that  according  to  the  strict  definition  of 
the  term, "  it  would  seem  that  the  word 


'  guest '  only  applies  to  those  who  lodge 
or  obtain  meat  or  drink  at  an  inn  fpr 
compensation  to  the  inn  keeper.  But 
this  is  not  the  case,  as  we  think.  Upon 
this  subject  the  authorities  are  unfor- 
tunately not  agreed,  but  after  a  careful  , 
consideration  of  them,  especially  upon 
review  of  the  older  ones,  those  nearest 
the  time  when  inns  began  to  be  recog- 
nized and  controlled  by  law, — we  are 
satisfied  that  the  law  may  be  given  to  you 
by  us,  and  we  now  declare  it  for  your 
guidance,  that  if  a  person  who  comes 
within  the  meaning  of  the  term 'trav- 
eller' or  'wayfarer,' — that  is,  being 
upon  a  journey  passing  over  the  coun- 
try from  place  to  place,  or  from  one 
place  to  another  and  returning, —  has 
occasion  to  seek  entertainment  for  his 
beasts,  and  obtains  it  for  them,  upon 
a  consideration  of  reward  or  pay 
charged  him  by  the  host  or  landlord,  he 
is  in  [the]  legal  sense  a  guest,  as  much 
so  as  if  he  had  himself  received  per- 
sonal entertainment;  and  while  such 
entertainment  for  his  beasts  continues, 
if  any  damage  or  injury  happen  to 
them,  or  they  be  stolen,  he  is,  subject  to 
certain   exceptions     .  .     absolutely 

liable  for  them  to  the  same  extent  as  if 
he  had  undertaken  against  the  particu- 
lar damage  b}'  a  special  agreement." 

4.  Thus  in  McDaniels  w.  Robinson,  26 
Vt.  316;  s.  c,  62  Am.  Dec.  574,  575,  the 
following  cases  are  distinguished  upbn 
the  ground  that  all  that  is  therein  de- 
cided is,  that  "the  horse  of  one  not  a 
traveller  put  at  an  inn,  created  only  the 
ordinary  liability  of  a  bailee  for  com- 
pensation on  the  part  of  the  inn  keeper." 
Grinnell  v.  Cook,  3  Hill  (N.  Y.)  485;  s. 
c,  38  Am.  Dec.  663;  Thickstun  *. 
Howard,8  Blackf  (Ind.)535;Hickman  v. 
Thomas,  16  Ala.  666.  So  in  Russell  v. 
Fagan,8  Atl.  Rep.  (Del.)2s8,  260,  it  was 
said  by  Chief  Justice  Comegys: 
"The  existence  of  an  inn  involves,  in 
legal  contemplation,  a  stable  attached 
to  it  also,   and   travellers    with  horses 
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14.  Insufficiency  of  Merely  Leaving  Horse — Status  of  Party 
Never  Stepping  at  Inn. — According  to  the  modern  doctrine  on  the 
subject,  the  owner  of  a  horse  or  other  goods  could  not  be  re- 
garded as  a  guest,  in  legal  contemplation,  where  he  had  never 
been  at  the  inn,  and  never  intended  to  go  there  as  a  guest.^ 
Hence,  where  one  leaves  his  horse  with  an  inn  keeper  with  no 
intention  of  stopping  at  the  inn  himself,  but  stops  at  a  relative's 
house,  he  is  not  a  guest  of  the  inn,  and  the  liability  of  the  land- 
lord is  simply  that  of  an  ordinary  bailee  for  hire.* 


and  carriages  are  not  to  be  presumed  to 
put  them  up  at  the  inn  ot'~f  rwise  than 
as  in  inn  stables  strictly,  .  ;reas  those 
not  travellers  ih  the  sense  I  have  been 
employing,  but  merely  putting  up  their 
teams  at  the  inn  stables  as  a  livery  (as 
is  the  case  with  persons  residing  near 
towns,  who  use  such  stables  as  mere 
conveniences  ),are  not  to  be  considered  in 
is  the  light  of  guests  and  entitled  to, the 
same  degree  of  protection  as  travellers 
are." 

1.  See  Grinnell  v.  Cook,  3  Hill  (N. 
Y.)  485;  s.  u.,  38  Am.  Dec.  663,  666, 
where  Bronson,  J.,  delivering  the 
opinion  of  the  court,  said:  "Now  -when 
a  man,  after  he  has  actually  become  a 
guest  and  delivered  his  property  to  the 
host,  goes  away  for  a  brief  period,  leav- 
ing his  goods  behind  him,  the  law  is 
chargeable  with  no  absurdity  in  con- 
sidering him  as  still  continuing  a 
guest,  so  far  as  relates  to  the  rights  and 
liabilities  of  the  parties.  And  if  one 
send  his  horse  or  his  trunk  in  advance 
to  the  inn,  saying  he  will  soon  be  there 
himself,  it  may  be  that  he  should  be 
deemed  a  guest  from  the  time  the  prop- 
erty is  taken  in  charge  by  the  host. 
But  when,  as  in  Mason  v.  Thompson,  9 
Pick.  (Mass.)  280;  s.  i,.,  20  Am.  Dec. 
471;  the  owner  has  never  been  at  the 
inn  and  never  intends  to  go  there  as  a 
guest,  it  seems  to  me  little  short  of  a 
dpwnright  absurdity  to  say  that  in 
legal  contemplation  he  is  a  guest.  If 
our  law-givers  had  intended  that  the 
inn  keeper  should  be  answerable  as 
such  for  everything  he  received  in 
charge,  guest  or  no  guest,  they  would 
have  said  so.  They  would  not  have 
taken  the  roundabout  mode  of  saying 
that  he  must  answer  for  the  goods  of 
his  guest,  and  that  every  one  is  a  guest 
who  has  goods."  The  case  under  con- 
sideration was  shown  to  differ  from 
that  of  Mason  v.  Thompson,  9  Pick. 
(Mass.)  280;  s.  c,  20  Am.  Dec.  471,  be- 
cause in  the  present  instance  the  party 
who  owned  the   horse   never  was   the 
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guest  of  the  inn  keeper,  and  was  not  a 
traveller  or  a  transient  person,  but  a 
neighbor;  but  Judge  Bronson  said 
that  he  should  "feel  no  disposition  to 
follow  that  case  if  this  difference  did 
not  exist,"  and  that  he  thought  that 
"the  extraordinary  liability  of  the  inn 
keeper  does  not  attach  until  he  actu- 
ally has  a  guest,  and  without  such  lia- 
bility the  inn  keeper,as  such,  has  no  lien 
on  the  goods." 

2.  Healey  v.  Gray,  68  Me.  489;  s.  c, 
24  Am.  Rep.  80. 

Horse  Left  During  Visits  to  Wife. —  In 
Ingallsbee  v.  Wood,  33  N.  Y.  577,  the 
brother  of  one  who  had  been  recently 
married,  and  resided  with  his  father, 
but  lodged  and  took  his  meals  with  his 
wife  at  the  residence  of  her  mother, 
was  held  not  entitled  to  recover  as 
assignee,  against  the  personal  repre- 
sentative of  an  intestate  inn  keeper, 
whose  barn  had  been  consumed  by  fire, 
for  the  destruction  of  a  horse  which 
the  assignor  was  in  the  habit  of  leaving 
without  charge  under  the  inn  keeper's 
shed,  during  his  visits  to  his  wife,  and 
which  he  had  directed  to  have  put  in 
the  stable  and  fed  on  the  night  when 
the  fire  occurred.  Porter,  J.,  said 
that  the  intestate  was  not  liable  because 
there  was  no  negligence,  or  express 
contract  of  insurance,  and  "none  could 
be  implied,  unless  it  sprung  from  the 
relation  of  inn  keeper  and  guest."  But 
he  considered  that  no  such  relation  ex- 
isted between  the  parties,  as  the  "horse 
was  left  at  the  stable  by  one  who  was 
not,  and  did  not  expect  to  be,  a  guest 
at  the  inn."  "There  Was  no  contract," 
he  declared,  "either  express  or  implied, 
except  for  the  keeping  of  the  animal 
for  the  night,  and  this  created  no  other 
or  greater  liability  than  if  the  intestate, 
instead  of  being  an  inn  keeper,  had 
been  the  proprietor  of  a  livery  stable." 
Concerning  the  state  of  the  authori- 
ties, the  same  judge  said  that  the  view 
"that  one  who  contracts  for  the  stabling 
of  his  horse  by   an   innkeeper   is  con- 
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Other  Acts  Besides  Leaving  Horse. — But  where  a  party  not 
only  leaves  his  horse  at  an  inn,  but  also  takes  refreshment  there 
and  stays  there  awhile,  it  would  seem  beyond  question  that  he 
becomes  a  guest,  and  that  the  inn  keeper  becomes  liable  for  the 
loss  of  any  of  his  goods.^ 

15.  Creation  of  Relation  of  Host  and  Guest — Coming  and  Being 
Received  as  Traveller. — In  general,  if  a  person  puts  up  at  an  inn 
as  a  traveller,  and  is  received  as  such,  the  relation  of  inn  keeper 
is  immediately  established  with  all  its  rights  and  liabilities.** 

Putting  Up  Horse. — Some  of  the  cases  seem  to  consider,  as 
already  noted,  that  the  relation  of  host  and  guest  is  created  by 
putting  up  a  horse  at  an  inn.' 

reward.'  3  Kent.  Com.  592."  "The 
law  imposes  this  part  of  the  contract 
upon  the  inn  keeper,"  the  opinion  con- 
tinues, "from  considerations  of  public 
policy,  but  it  is  only  apart  of  the  con- 
tract, and  for  that  reason,  if  no  other 
existed,  we  should  be  obliged  to  con- 
clude that  the  mere  custody  of  prop- 
erty belonging  either  to  a  resident  of 
the  same  town  or  vicinity  'in  which  the 
inn  is  situated,  or  to  one  who  may  not 
be  such  resident,  is  not  sufficient  of 
itself  to  create  by  implication  of  law  the 
entire  contract  which  is  held  to  subsist 
between  an  inn  keeper  and  guest." 

1.  See  Read  v.  Amidon,  41  Vt.  15, 
18;  s.  c,  98  Am.  Dec.  560;  citing  Mc- 
Daniels  f.  Robinson,  26  Vt,  316;  s.  c, 
62  Am.  Dec.  574,  and  cases  there 
referred  to. 

Stallion  Standing  at  Inn. — When, 
however,  the  party  did  not  come  for 
entertainment  as  ordinary  wayfarer, 
but  under  a  special  arrangement  pre- 
viously made,  whereby  his  stallion  was 
to  stand  at  the  inn  certain  days  each 
week,  for  the  purpose  of  serving  mares, 
it  has  been  held  that  the  inn  keeper  was 
not  subject  to  his  common  law  liability 
for  the  preservation  of  the  animal. 
Mowers  v.  Fethers,  61  N.  Y.  34;  s.  c, 
19  Am.  Rep.  244. 

2.  Ross  V.  Mellin,  36  Minn.  421,  422. 
Obtaining  Refreshments  and  Staying 

a  Day,  etc. — The  relation  of  inn  keeper 
and  guest  has  been  held  created,  within 
the  principle  of  all  the  authorities, 
where  a  minor  went  with  his  father  to 
an  inn,  and  put  their  horse  and  wagon 
in  charge  of  the  inn  keeper's  servant, 
and  they  ordered  and  obtained  dinner, 
and  remained  until  evening,  when  they 
left,  after  paying  their  bill.  Read  v. 
Amidon,  41  Vt.  15;  s.  i,.,  98  Am.  Dec. 
560,  561. 

3.  See  McDaniels  v.  Robinson,  26 
Vt.  316;  s.  c,  62  Am.  Dec.  574,  576;  and 


structively  an  inmate  of  his  house"  is 
supported  by  a  case  reported  in  Massa- 
chusetts, but  we  think  that  decision 
was  made  under  a  misapprehension  of 
law.  Mason  v.  Thompson,  9  Pick. 
(Mass.)  2S0;  o.  c,  20  Am.  Dec.  471. 
Its  correctness  has  since  been  ques- 
tioned in  the  able  opinion  delivered  by 
Judge  Bronson  in  the  case  of  Grin- 
nell  -u.  Cook,  3  Hill  (N.  Y.)  485;  s.  c, 
38  Am.  Dec.  663,  and.  by  Judges  Pot- 
ter and  BocKES,  in  the  present  case, 
in  the  court  below,  Ingalsbee  v. 
Wood,  36  Barb.  452,  and  we  think  their 
reasoning  conclusive  against  the  doc- 
trine that  an  inn  keeper  can  be  held  as 
an  insurer  of  property  received  from 
one  who  is  neither  traveller  nor  guest." 
Horse  Found  Dead  in  Stall. — Where 
an  inn  keeper  had  taken  a  party's  horse 
to  keep  a  few  days  before  the  occur- 
rence which  occasioned  the  suit,  and 
one  evening  such  'party  rode  out  the 
horse,  and,  on  returning  to  the  stable, 
tied  the  halter  in  the  stall  where  the 
horse  had  been  previously  kept,  but 
the  next  day  the  horse  was  found  dead  in 
the  same  stall,  with  his  head  fast  in  the 
trough,  it  was  held  that  there  could  be 
no  recovery  against  the  inn  keeper  in 
the  absence  of  a  showing  of  a  want  of 
ordinary  care  on  the  part  of  the  inn 
keeper,  or  that  the  party  who  had  the 
horse  was  a  guest  at  the  inn.  Thick 
stun  V.  Howard,  8  Blackf  (Ind.)  535, 
538.  In  this  case  it  was  laid  down  by 
Smith,  J.,  that  "as  inns  are  established 
for  the  personal  accommodation  of  trav- 
ellers, or  those  in  want  of  temporary 
shelter  or  house  room,  the  privileges 
with  which  the  law  invests  such  persons 
must  be  regarded  as  Incident  to  their 
personal  presence.  The  custody  of 
the  goods  which  they  carry  with  them 
is  a  secondary  matter,  and  is  'part  and 
parcel  of  the  contract  to  feed,  lodge 
and  accommodate  the  guest  for  a  suitable 
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of  Belation. 


Taking  Room. — By  the  custom  of  the  cities,  however,  it  ap- 
pears to  be  "  considered  that  the  taking  a  room  is  the  decisive  act 
to  create  the  relation."  * 

Slipping  Into  Dining  Room. — But  it  has  been  laid  down  that  a 
person  cannot  make  himself  a  guest  by  slipping  into  the  dining 
room  of  a  hotel  and  ordering  a  dinner  of  a  waiter  who  has  no 
discretion  whatever,  and  who  fulfils  the  order  under  the  im- 
pression that  the  party  is  there  by  the  inn  keeper's  permission.* 

16.  Continuance  of  Relation — During  Traveller  s  Sojourn. — ■ 
The  relation  of  inn'  keeper  and  guest,  with  all  its  rights  and 
liabilities,  continues  so  long  as  the  person  received  as  a  guest 
sojourns  at  the  inn  as  a  traveller.* 

Where  Entertainment  Only  Partial.— \\.  subsists  though  a  party 
who  has  put  up  his  horse  and  taken  a  room  at  an  inn  merely 
takes  some  of  his  meals  and  lodges  there  part  of  the  time.* 


to  like  effect  Mason  v.  Thompson,  9 
Pick.  (Mass.)  2S0;  s.  c,  20  Am.  Dec. 
471,  474;  Russell  V.  Fagan,  8  Atl.  Rep. 
(Del.)  258.  But  see  different  view  sus- 
tained in  G'rinnell  v.  Cook,  3  Hill  (N. 
Y.)  485;  s.  c,  38  Am.  Dec.  663,  666; 
Ingallsbee  v.  Wood,  33  N.  Y.  577,  579; 
Healey  v.  Gray,  68  Me.  4S9;"s.  c.  28 
Am.  Rep.  80. 

1.  McDaniels  v.  Robinson,  26  Vt. 
316;  s.  c,  62  Am.  Dec.  574,  578. 

2.  See  concurring  opinion  of  Van 
HossEN,  J.,  in  Gastenhofer  v.  Clair, 
10  Daly  (N.  Y.)  265,  267. 

3.  See  Ross  v.  Mellin,  36  Minn.  421, 
422,  where  Vanderburgh,  J,,  says: 
"It  is  often  a  question  of  no  little  intri- 
cacy to  determine  who  are  guests, 
especially  where  the  hotel  is  also  a 
boarding  house.  If  a  person  puts  up  at 
an  inn  as  a  traveller,  and  he  is  received 
as  such,  the  relation  of  inn  keeper  and 
guest  is  immediately  established  with 
all  its  rights  and  liabilities;  and  once 
established,  neither  duration  of  time 
nor  a  special  agreement  in  respect  to 
price  necessarily  changes  such  relation, 
which  continues  so  long  as  the  person 
so  received  sojourns  as  a  traveller, 
which  is  also  to  be  presumed  until  the 
contrary  appears.  Norcross  v.  Nor- 
cross,  S3  Me.  163;  Lusk  v.  Belote,  22 
Minn.  468;  Berkshire  Woollen  Co.  v. 
Proctor,  7  Cush.  (Mass.)  417;  1  Smith 
Lead.  Cas.  (8th  ed.)  412;  Story  Bailm., 
^477;  Jalie  V.  Cardinal,  35  Wis.  118, 
128;  2  Pars.  Cont.  150,  152.  And  see 
Hall  V.  Pike,  100  Mass.  495." 

So  it  is  laid  down  that  where  parties 
come  to  an  inn  and  are  entertained 
there  as  travellers,  the  contract  they 
commenced  with  must  be  presumed  to 
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continue  until  a  new  contract  is  shown 
to  have  been  entered  into.  Erle,  C. 
J.,  in  Allen  v.  Smith,  12  C.  B.,  N.  S. 
638,  644. 

4.  Thus  in  a  case  which  seemed  to 
present,  in  the  first  instance,  the  relation 
of  guest  in  the  strictest  sense,  on  the 
part  of  one  who  sued  an  inn  keeper  for 
the  loss  of  four  thousand  dollars  in 
gold  deposited  with  the  inn  keeper  and 
stolen  froui  the  premises,  it  was  thought 
not  to  be  necessary  to  continue  that 
relation,  that  the  plaintiff  should  have 
continued  his  dwelling  for  the  time 
being  within  the  inn;  and  on  this  point 
it  was  remarked:  "The  relation  of 
guest  was  clearly  created  by  putting  the 
horse  at  the  inn,  and  it  was  undeniably 
extended  to  all  the  plaintiff's  goods  left 
at  the  inn  by  his  taking  a  room,  and 
taking  some  of  his  meals  at  the  inn, 
and  lodging  there  a  portion  of  the 
time."  McDaniels  v.  Robinson,  26  Vt. 
316;  s.  i;.,  62  Am.  Dec.  574,  578.  "This 
matter  seems  to  be  perfectly  settled,"  it 
was  further  said  in  the  same  case,  "by 
the  custom  of  the  cities.  It  is  there  con- 
sidered that  taking  a  room  is  the  de- 
cisive act  to  create  the  relation.  That 
being  done,  the  guest  is  charged  as  such 
for  his  meals  and  lodging,  whether  he 
takes  them  at  the  inn  or  with  his 
friends,  as  anyone  may  know  who  has 
had  experience  in  such  matters,  i 
And  this,"  continues  the  opinion, 
"seems  to  us  well  enough.  One  in  so 
extensive  a  city  as  New  York  might  find 
it  convenient  to  have  a  room  for  his 
parcels  and  to  take  his  dinner  at  a  down 
town  hotel,  while  he  might  choose  to 
have  his  lodging  and  most  of  his  per- 
sonal apparel  and  baggage  at  an  up- 
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of  Belation. 


Nor  is  it  definitely  settled   how  long  a  person   may  stay  away 
entirely  from  an  inn  without  ceasing  to  be  a  guest.* 


town  house.  And  it  would  certainly 
be  unreasonable,  if  one  chose  to  be  at 
this  expense,  that  he  shall  not  have  the 
same  security  for  his  goods  left  at  the 
one  hotel  as  at  the  other.  Or  if  one 
took  lodgings  at  a  hotel,  and  should 
subsequently  find  it  more  comfortable  to 
lodge  with  a  friend,  and  for  any  reason 
should  not  choose  at  once  to  give  up 
his  room  and  break  up  his  connection 
with  the  hotel,  it  would  certainly  sound 
very  strange  that  he  should  not  have 
the  same  security  for  his  goods  as  if  he 
made  the  hotel  his  constant  abiding- 
place  for  the  time.  He  would  certainly 
be  bound  ordinarily  to  pay  till  he  gave 
up  his  room,  and  in  all  the  books  pay, 
or  the  right  to  charge,  is  made  the 
citerion  of  the  inn  keeper's  liability. 
But  after  one  has  given  up  his  room, 
and  closed  his  connection  with  the 
hotel,  then  indeed  it  is  generally  under- 
stood, and  no  doubt  correctly,  that  for 
any  baggage  left  at  the  inn  the 
landlord  is  only  liable  as  ordinary 
bailee." 

1.  In  Whitemore  v.  Haroldson,  2 
Lea  (Tenn.)  312,  314,  it  is  said  that 
"  one  who  is  in  fact  a  guest  may  leave 
the  inn  for  a  time,  and  still  leave  his 
property  under  the  safeguard  of  the 
landlord's  liability,  but  that  how  long 
"he  may  stay  away  or  leave  his  property 
without  ceasing  to  be  a  guest  seems  not 
to  have  been  determined,"  though  "  it 
is  said  [that]  he  cannot  by  leaving 
valuable  property  over  an  indefinite 
period  and  staying  away  as  long  as  he 
pleases,  subject  the  landlord  to  the 
peculiar  liability  of  an  inn  keeper." 
See  to  like  effect    2  Pars.  Contr.  153, 

154- 

Viewing  Town  on  Training  Day. — In 
McDonald  v.  Edgerton,  5  Barb.  (N.  Y.) 
560,  563,  it  was  thought  that  a  party 
who  treated  at  the  bar  of  an  inn  on 
general  training  day  was  still  to  be 
considered  a  guest  if  he  was  only  out 
to  see  the  town  or  view  the  training, 
intending  to  return  before  he  left  for 
home  and  get  his  overcoat.  The  court, 
through  Mason,  J.,  said:  "It  has  been 
expressly  adjudged  that  if  the  guest 
goes  out  to  view  the  town  for  a  while, 
intending  to  return,  the  inn  keeper  is 
liable  for  his  goods  lost  in  his  absence. 
(2  Croke's  R.  189.)  And  so  if  he  goes 
out  and  says  he  will  return  at  night  (i 
Comj'n'sDig.  412,413),  Justice  Bron- 


SON,  in  the  case  of  Grinnell  v.  Cook,  3 
Hill  (N.  Y.)  485;  s.  c,  38  Am.  Dec. 663, 
666,  affirmed  this  doctrine  in  the  follow- 
ing language:  'Now  when  a  man,  after 
he  has  actually  become  a  guest  and  de- 
livered his  property  to  the  host,  goes 
away  for  a  brief  period,  leaving  his 
goods  behind  him,  the  law  is  chargeable 
vvith  no  absurdity  in  considering  him 
as  still  continuing  a  guest,  so  far  as 
relates  to  the  rights  and  liabilities  of 
the  parties.'" 

Occasional  Absences  of  Guest  at  Races. 
— So  where  a  party  went  to  an  inn 
with  two  race  horses  and  a  groom,  in 
the  character  of  guest,  and  they  remain 
at  the  inn  for  several  months,  taking 
the  horses  out  every  day  for  exercise 
and  training,  and  being  occasionally 
absent  for  several  days  together  at 
races  in  difierent  parts  of  the  country, 
but  always  with  the  intention  of  return- 
ing to  the  inn,  it  was  held  that  in  the 
absence  of  evidence  of  any  alteration 
in  the  relation  of  the  parties,  that  of 
inn  keeper  and  guest  must  be  presumed 
to  have  continued;  and  that  the  occa- 
sional absences  did  not  destroy  the 
inn  keeper's  lien  upon  the  horses  for  his 
bill.  Allen  v.  Smith,  12  Com.  B.,  N.  S. 
638,  644. 

Guest  Leaving  Horse  During  Absence. 
— The  doctrine  that  if  the  owner  of  a 
horse  once  becomes  a  guest,  he  does  not 
cease  to  be  a  guest  by  a  temporary 
absence'  from  the  inn,  seems  also  fairly 
derivable  from  the  opinions  holding  the 
inn  keeper  liable  given  in  Day  v.  Batten, 
2  Hurl.  &  C.  14,  18,  ig,  where  a  party 
came  to  an  inn,  where  he  became  a 
guest  and  where  his  horse  and  gig  were 
put  up,  but  subsequently  left,  saying 
tliat  he  would  not  be  back  till  the  fol- 
lowing Monday,  and  did  not  return  for 
about  a  fortnight,  during  which  time 
the  inn  keeper's  hostler  drove  the  horse 
out  for  the  asserted  purpose  of  giving 
it  exercise,  when  it  took  fright  at  a 
locomotive  and  was  injured. 

A  rigid  view  is  sometimes  maintained. 
Thus  in  Golley  v.  Clerk,  Cro.  Jac.  i8g, 
it  is  said  by  Williams,  J.:  "Where  he 
leaves  goods  to  keep,  whereof  the  de- 
fendant is  not  to  have  any  benefit,  and 
goes  from  thence  for  two  or  three  days, 
although  he  saith  he  will  return,  yet  he 
is  at  liberty,  and  therefore  is  not  a  guest 
during  that  time."  Lynar  v.  Mossop, 
36  Up.  Can.,  Q^B.  230,  235. 
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of  Relation. 


Liability  for  Property  of  Guest  Temporarily  Absent. — A  dis- 
tinction is  sometimes  maintained,  however,  in  the  case  of  a  guest 
who  stays  away  for  a  time  from  the,  inn,  between  the  Hability 
of  the  inn  keeper  for  the  care  of  a  horse,  from  which  he  derives 
profit,  and  for  which  he  is  therejore  chargeable,  and  his  liability 
for  the  care  of  money  and  other  dead  property,  for  which  he  is 
deemed  not  liable,  because  he  was  deriving  no  direct  or  indirect 
profit  therefrom. 1 

17.  Termination  of  Relation — Settling  Bill,  Leaving  Inn  and 
Promising  Return. — The  relation  of  inn  keeper  and  guest  no 
longer  exists  when  the  guest  settles  his  bill  and  departs  from  the 
inn,  leaving  his  baggage  behind  him  and  requesting  the  inn  keeper 
to  keep  it  until  his  return,  which  he  says  will  be  in  a  few  days.* 


1.  See  Towson  v.  Havre  de  Grace, 
Bank  6,  Har.  &  J.  (Del.)  47;  s.  c.,  14 
Am.  Dec.  254,  256,  where  the  court, 
through  Buchanan,  J.,said:  "Inn  keep- 
ers are  answerable,  by  reason  of  the 
profit  arising  either  from  the  keeping 
of  the  horses  etc.  of  their  guests,  or 
from  the  entertaining  of  the  guests 
themselves,  in  the  case  of  money  or 
other  property,  from  the  keeping  of 
which  alone  no  profit  can  arise.  So 
that  if  a  guest  goes  to  an  inn,  and  leaves 
his  horse  there  with  the  host  and  gdes 
away  himself  for  a  time,  and  in  his 
absence  the  horse  is  stolen,  the  host  is 
chargeable  on  account  of  the  profit 
arising  from  the  keeping  of  the  horse; 
but  if  he  goes  away  for  several  days, 
leaving  money  or  other  dead  property 
there,  which  is  stolen  or  lost  during  his 
absence,  the  host  is  not  answerable  for 
the  loss,  as  at  that  time  he  was  deriving 
no  profit  or  gain,  either  from  the  keep- 
ing of  the  money  or  goods,  or  from  the 
entertaining  of  the  guest  himself." 

2.  O'Brien  v.  Vaill,  22  Fla.  627. 
Derivation  of  Profit  and  Expectation 

of  Return. — In  the  case  just  cited  Mc- 
Whorter,  C.  J.,  said:  "We  think  the 
current  of  authority  and  the  weight  of 
reason  is  opposed  to  the  conclusion 
reached  by  the  supreme  court  of 
Georgia  in  Adams  v.  Clem,  41  Ga.  65; 
s.  c,  5  Am.  Rep.  524,  and  the  supreme 
court  of  New  York  in  McDonald  v. 
Egerton,  5  Barb.  (N.  Y.)  560,  su;pra. 
■  The  law  imposes  on  an  inn  keeper  an 
extraordinary  liability  for  the  protec- 
tion of  the  baggage  of  his  guest.  He 
can  avoid  it  only  'on  the  grounds  of 
the  loss  being  occasioned  by  the  act  of 
God,  the  public  enemy,  the  misconduct 
of  the  guest,  or  [of]  the  friend  he 
brings  with  him.  We  can  think  of  no 
other  reason  for  the  imposition  of  this 


liability  upon  the  inn  keeper  than  the 
profit  he  receives  from  entertaining  his 
guest.  When  the  traveller  ceases  to  be 
his  guest,  and  the  inn  keeper  ceases  to 
derive  a  profit  from  his  entertainment, 
the  relation  of  inn  keeper  and  guest  has 
ceased  as  such,  and  as  a  consequence 
their   relative    liabilities.      .  .     The 

expectation  to  become  a  guest,  at  an- 
other time  did  not  continue  the  relation 
of  inn  keeper  and  guest."  The  same 
conclusion  was  reached  where  a  party 
spent  the  night  at  a  hotel  in  company 
with  two  fellow  travellers,  and  the  next 
morning  paid  his  bill  and  had  his  name 
checked  oft  the  register,  in  order  to 
relieve  himself  of  liability  as  a  guest 
during  a  day's  absence  at  a  neighboring 
town,  but  stated  to  the  clerks  that  he 
would  return  at  night.  On  returning 
and  reregistering  he  discovered  that 
during  his  absence  a  valise  left  by  him 
in  his  room,  with  other  light  baggage 
in  charge  of  a  friend,  was  lost;  and  on 
being  refused  the  payment  which  he 
demanded,  for  the  valise  and  contents, 
he  brought  action  for  the  value  thereof 
against  the  inn  keeper,  but  was  held  not 
entitled  to  recover.  Miller  v.  Peeples, 
60  Miss.  819,  822;  s.  c,  45  Am.  Rep. 
423.  Campbell,  C.  J.,  who  delivered 
the  opinion  of  the  court,  said: 
"The  relation  of  inn  keeper  and ,  guest 
was  intentionally  ended  by  the  act  of 
the  guest,  who  paid  his  bill  and  had  his 
name  stricken  from  the  register  of 
guests  for  the  purpose  of  freeing  him- 
self from  liability  as  a  guest,  and  he 
could  not  thereafter,  and  while  he  was 
not  a  guest,  claim  the  rights  of  one  as 
to  the  baggage  he  left  behind  him. 
The  expectation  thereafter  to  become  a 
guest  did  not  continue  the  relation  ter- 
minated at  his  instance  and  for  his 
advantage   by  settling  his  account  for 
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of  Belation, 


Guest's  Property  Still  on  Inn  Premises. — But  such  relation  may- 
still  subsist  while  property  of  the  guest  is  not  yet  removed  from 
the  inn  premises.^ 


entertainment.  An  inn  keeper  is  charge- 
able for  such  '  because  of  the  profit 
derivable  from  entertaining.'  The  right 
to  charge  is  the  criterion  of  the  inn 
keeper's  liability.  When  the  liability 
of  the  guest  to  be  charged  as  such 
ceases,  his  claim  on  the  inn  heeper  as 
such  expires,  subject  only  to  the  right 
to  hold  him  responsible  for  the  baggage 
•of  the  guest  for  such  time  as  may  be 
reasonable  to  effect  a  removal,  to  be 
determined  by  circumstances.  Upon 
the  facts  of  this  case  the  respective 
rights  which  spring  from  the  relation  of 
inn  keeper  and  guest  did  not  exist,  for 
one  cannot  escape  the  just  burdens  of  a 
particular  relation,  and  at  the  same 
time  claim  the  advantages  incident  to 
it." 

RigM  of  Compensation  for  Property 
Left  Be&ind. — The  case  of  McDonald  v. 
Egerton,  5  Barb.  (N.  Y.)  560,  is  said  in 
•O'Brien  v.  Vaill,  22  Fla.  627,  to  be 
partlj'  based  upon  the  case  of  Grinnell 
V.  Cook,  3  Hill  (N.  Y.)  48^;  s.  c,  38 
Am.  Dec.  663,  but  to  have  misconstrued 
the  opinion  in  that  case,  wherein  Judge 
Bronson  "drew  a  well  founded  dis- 
tinction, in  respect  of  the  inn  keeper's 
liability  for  property  left  by  the  guest, 
as  to  whether  the  inn  keeper  was  to  re- 
ceive compensation  for  keeping  the 
property  during  the  absence  of  the 
guest,"  who  "  had  left  a  horse,  which 
required  feed  and  attention,  for  which 
the  inn  keeper  had  a  right  to  charge  a 
reasonable  compensation."  But  in  Mc- 
Donald V.  Egerton,  5  Barb.  (N.  Y.) 
560,  according,  the  plaintiff  left  behind 
his  coat,  and  there  was  no  compensa- 
tion agreed  on  or  expected  for  keeping 
it.  "Leaving  property  for  which  a 
compensation  for  keeping  was  to  be 
paid,"  however,  according  to  the  com- 
menting case,  "continued  the  relation  of 
inn  keeper  and  guest  so  far  as  that 
property  was  concerned." 

Intention  to  Return  Not  Told  to  Inn 
Keeper. — Where  a  party  arrived  in 
Toronto  from  Ireland,  and  drove  from 
the  railway  station  to  a  hotel,  bringing 
with  him  a  portmanteau,  carpet  bag, 
■etc.,  and  asked  for  a  room,  saying  he 
wanted  only  to  change  his  dress  before 
j;oing  to  a  friend,  had  his  things  taken 
to  the  room,  and  after  occupying  it  for 
about  an  hour,  went  to  his  friend,  with 
whom  he  remained,  but  next  morning, 


when  he  returned  to  get  his  things,  the 
portmanteau  could  not  be  found,  it  was 
held  that  such  party,  who  said  to  a 
friend,  but  not  to  the  inn  keeper,  that  he 
intended  to  return  that  night,  was  not 
there  as  a  guest  after  he  had  dressed  and 
left  the  inn,  and  that  the  inn  keeper  was 
not  liable  for  the  subsequent  loss  of  the 
portmanteau.  Lynar  v.  Mossop,  36 
Up.  Can.,  Qi  B.  230,  235. 

Siibseciaent  Liability  of  Inn  Keeper. — 
The  liability  of  an  inn  keeper  after  the 
relation  of  host  and  guest  ceases,  is 
fully  discussed  in  the  light  of  modern 
views  in  the  recent  case  of  Murray  v. 
Marshall,  9  Colo.  482;  s.  c,  59  Am. 
Rep.  152. 

1.  Thus  where  a  party  stopped  at  a 
tavern  with  two  horses,  which  he  had 
put  in  the  barn  and  fed,  and  took  dinner 
himself,  and  having  paid  his  bill,  re- 
quested the  inn  keeper  to  get  his  horses, 
hut  the  latter  told  him  to  go  on  and  be 
hitching  up,  promising  to  be  out  in  a 
few  minutes,  whereupon  the  guest  went 
to  the  barn  and  put  the  headstalls  on 
the  horses,  but  while  the  horses  were 
being  led  out  by  the  driver,  one  of 
them,  which  followed  on,  was  injured 
by  a  kick  from  a  stallion,  it  was  insisted 
that  before  the  injury  the  servant  of  the 
guest  had  taken  the  horses  into  his  own 
possession  and  charge,  and  that  the  re- 
lation of  landlord  and  guest  had  termi- 
nated, but  it  was  held  that  the  liability 
of  the  inn  keeper  was  not  at  an  end  when 
the  injury  occurred,  the  horses  being 
still  on  his  premises  and  in  his  barn. 
Seymour  v.  Cook,  153  Barb.  (N.  Y.)  41;!, 
453;  s.  c,  35  How.  Pr.  (N.  Y.)  180,  1^3. 

Leaving  Horse  and  Bag  of  Gold. — 
Where,  however,  a  departing  guest 
leaves  a  horse  which  had  been  put  in 
the  stable  of  the  inn  and  kept  there 
during  the  stay  of  the  guest,  this  may 
tiot  continue  the  relation  of  inn  keeper 
and  guest,  so  as  to  render  the  inn  keeper 
liable  as  such  for  a  bag  of  gold  left  with 
him  by  the  guest  while  stopping  at  his 
house.  McDaniels  v.  Robinson,  28  Vt. 
387;  s.  c,  67  Am.  Dec.  720,  722.  This 
was  held,  in  a  suit  by  the  former  guest 
against  the  inn  keeper.  Bennett,  J., 
said  for  the  court  that  "we  are  to  under- 
stand from  the  case  that  when  the 
plaintiff  handed  the  gold  to  the  defend- 
ant he  had  made  up  his  mind  to  leave 
the  defendant's  inn  not  to  return  again 
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18.  Duties  in  General — Scope  at  Common  Law. — At  common 
law  the  inn  keeper  was  compelled  to  furnish  lodgings  and  enter- 
tainment for  travellers  and  passengers,  and  was  bound  to  protect 
the  property  they  brought  with  them,  and  was  liable  if  it  was 
lost  or  injured.^ 

Reasonable  Accommodation  Alone  Requisite. — The  law  only 
obliges  an  inn  keeper,  however,  to  furnish  proper  arid  convenient 
accommodations  for  his  guests,  and  in  doing  this  he  may  arrange 
his  business  to  suit  his  own  advantage,  while  he  complies  with 
the  reasonable  requirements  of  his  guests.^ 

Similarity  to  Those  of  Common  Carrier,  etc. — The  duties,  rights 
and  responsibilities  of  an  inn  keeper  are  in  most  respects  kindred 
to  those  of  a  common  carrier,  but  in  order  to  enforce  the  strict 
common  law  liability  of  an  inn  keeper,  the  technical  relation  of 
guest  and  inn  keeper  must  be  established.^ 

Care  of  Persons  of  Guests. — The  duty  of  a  hotel  keeper  is  not 

■  to  insure  the  persons  of  his  guests  against  injury,  but  merely  to 

take  reasonable  care  of  their  persons,  so  that  they  should  not  be 

injured  by  anything  happening  to  them  through  his  negligence 

while  they  are  his  guests.* 

Procurement  of  Licence. — The  failure  of  an  inn  keeper  to  per- 
form the  obligation,  frequently  imposed  upon  him  by  statute,  of 
procuring  a  licence  from  municipal  ofificers,  does  not  relieve  him 
of  his  other  obligations  to  travellers  and  strangers.^ 

19.  Extent  of  Duty  to  Receive  Guests— ^/w  General. — An  inn 
keeper  is  bound  by  our  law,  as  a  servant  of  the  public  and  exer- 
cising a  public  vocation,  to  lodge  and  entertain,  to  the  extent  of 
his  accommodations,  all  suitable  persons  who  may  apply  ;  and  he 
cannot,  if  he  has  room  enough  in  his  house,  unreasonably  refuse 
on  any  pretence  to  receive  as  guest  any  person  who  tenders  him 

to  it  as   a  guest,  and  that  he  did  im-  s.  c,  19  Am.  Rep.  244,  246,  where  it  is 

mediately  thereafter  leave,  with  the  in-  also  said:  ''The  obligation  to  respond 

tention  not  again  to  return;   and  in   no  for   injury   to   property  depends   upon 

proper  sense  could  the  plaintiff  be    said  his    [that   is,  the   inn   keeper's]  duty  to 

to  be  the  personal  guest  of  the  defend-  receive  and  entertain  as  an  inn  keeper, 

ant  at  the  time  of  the  loss;  and  it  would  and   they  must  stand  or  fall  together, 

be  going  too  far  to  hold  that  the  leaving  Grinnell  t;.  Cook,  3  Hill  (N.  Y.)  485; 

of  the  horse  at  the  inn,  under  the  circum-  s.  c,  38  Am.  Dec.  663,  665;  Ingalsbee 

stances  of  the  case,  made  the  plaintiif  v.  Wood,  36  Barb.  (N.  Y.)  455;  s.  c,  33 

constructively  a  guest  in  relation  to  the  N.Y.  577;  Hulett  v.  Swift,  33  N.Y.577. 
bag  of  gold."  4.   Sandys     v.    Florence,   47    L.  J., 

1.  Hancock  •r».  Rand,  94  N.Y.  i;  s.  C.  P.  598,  concerning  liability  of 
u.,  46  Am.  Rep.  112,  117.  See  Mowers  inn  keepers  for  personal  injuries  to 
V.  Fethers,  61  N.  Y.  34;  s.  c,  19  Am.  guests.  See  Rommel  v.  Schumbacher, 
Rep.  244,  246;  the  Civil  Rights  Bill,  i  ii  Atl.  Rep.  (Pa.)  779;  s.  c,  27  Am.  L. 
Hughes  (U.  S.)  541,  542.  Reg.,  N.  S.  156,  with  full  note,  158. 

2.  The  Civil  Rights  Bill,  i  Hughes  B.  Atwater  v.  Sawyer,  76  Me.  539, 
(U.  S.)  541,  543,  concerning  obligation  543,  545.  See  Norcross  v.  Norcross, 
of  an  inn  keeper,  under  the  statute  of  53  Me.  163,  168;  Dickerson  v.  Rogers, 
Maine,  to  "be  at  all  times  furnished  with  4  Humph.  (Tenn.)  179;  s.  c,  40  Am. 
suitable  provisions."     See  Atwater  v.  Dec.  642,  645. 

Sawyer,  Me.  539,  542,  543.  Compare  Korn  v.  Schedler,  11  Daly 

3.  Mowers  v.  Fethers,  61  N.  Y   34;     (N.  Y.)  234. 
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reasonable  recompense  therefor,  without  rendering  himself  liable 
t(S  the  party  in  damages,  and  perhaps  criminally  indictable 
besides.' 

Insufficient  Excuses  for  Refusing  Admission. — Indeed,  it  is  no 
excuse  for  the  inn  keeper  that  the  party"  applying  for  admission 
to  the  inn  was  travelling  on  Sunday,  or  came  to  the  inn  at  a  late 
hour  of  the  night,  or  refused  to  tell  his  name  and  abode,**  or  that 
the  applicant  for  entertainment  was  an  infant ;  *  or  that  other 
(guests  of  the  same  class,  as  militiamen,  had  been  guilty  of  mis- 
conduct.* 


1.  See  Schoiiler  on  Bailments  (2d 
ed.),  §  318;  Bacon's  Abr.,  Inns  and  Inn 
Keepers  (c);  Watson  v.  Cross,  2  Duv. 
(Ky.)  147,  hS'. 

In  Rex  V.  Ivens,  7  Car.  &  P.  213,  219, 
Coleridge,  J.,  in  summing  up,  said 
tliat  "an  indictment  lies  against  an 
inn  keeper,  he  liaving  at  the  time  room 
in  his  house;  and  either  the  price  of 
the  guest's  entertainment  being  tendered 
to  him,  or  such  circumstances  occurring 
as  will  dispense  with  that  tender."  In 
regard  to  the  grounds  of  the  doctrine, 
it  was  declared  that  the  law  "is  founded 
ii  good  sense.  The  inn  keeper  is  not  to 
select  his  guests.  He  has  no  right  to 
say  to  one,  you  shall  come  into  my  inn; 
and  to  another,  you  shall  not,  as  every 
one  coming  and  conducting  himself  in 
a  proper  manner  has  a  right  to  be 
received;  and  for  this  purpose  inn 
keepers  are  a  sort  of  public  servants, 
thej'  having  in  return  a  kind  of  privi- 
lege of  entertaining  travellers,  and 
supplying  them  with  what  they  want." 

In  Hawthorn  v.  Hammond,  i  Car.  & 
K.  404,  407,  Parke,  B.,  in  summing  up, 
said :  "There  is  no  doubt  that  the  law 
is,  that  a  person  who  keeps  .a  public  inn 
is  bound  to  admit  all  persons  who  apply 
peaceably  to  be  admitted  as  guests." 

Holding  Out  House  as  Public  Place, 
etc. — In  Markhara  i;.-Brown.  8  N.  H. 
523,  528;  s.  c,  31  Am.  Dec.  209,  Parker, 
j.,  said:  ''An  inn  keeper  holds  out  his 
house  as  a  public  place  to  which  trav- 
ellers may  resort,  and  of  course  surren- 
ders some  of  the  rights  which  he  would 
otherwise  have  over  it.  Holding  out 
as  a  place  of  accommodation  for  trav-- 
ellers,  he  cannot  prohibit  persons  who 
come  under  that  character  in  a  proper 
manner,  and  at  suitable  times,  from 
entering  so  long  as  he  has  the  means  of 
accommodation  for  them." 

Similarity  to  Common  Carrier. — "By 
the  common  law,  an  imperative  duty  of 
an  inn  keeper  was,  to  receive  and  enter- 
tain, for  a  reasonable  compensation,  all 
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persons  applying,  not  of  disorderly 
conduct,  and  having  the  means  of  pay- 
ment. There  was  as  little  discretion 
left  him  in  the  choice  of  his  guests  as 
there  was  to  the  common  carrier  in  the 
selection  of  the  persons  for  whom  he 
would  perform  his  duties.  Each  is  en- 
gaged in  public  employment,  bound,  in 
the  absence  of  reasonable  grounds  for 
refusal,  to  serve  all  having  a  necessity 
for  their  services."  Beale  v.  Posey,  72 
Ala.  323,  330. 

2.  Rex  -v.  Ivens,  7  Car.  &  P.  213, 
219,  220. 

3.  Watson  v.  Cross,  2  Duv.  (Ky.) 
147,  where  Chief  Justice  Sampson, 
delivering  the  opinion  of  the  court,  said 
"that  the  inn  keeper  was  legally  bound 
to  receive  and  entertain  all  guests  ap- 
parently resporisible  and  of  good  con- 
duct, who  might  come  to  his  house; 
and  if  he  refused  to  do  so,  he  was  liable 
alike  to  an  indictment  and  an  action  by 
the  party  aggrieved;  and  the  mere  fact 
of  infancy  would  not  justify  him  in  any 
such  refusal."  "Where  a  party  volun- 
tarily contracts  with  an  infant,"  the 
opinion  proceeds,  "then  the  infant  may 
avail  himself  of  his  legal  disability  and 
avoid  the  contract,  if  not  for  necessaries; 
but  to  apply  the  principle  to  contracts 
which  are  compulsory  on  the  side  of 
the  other  contracting  party  would  be 
to  make  the  law  an  instrument  of  op- 
pression. It  would  be  a  legal  absurdity 
to  compel  a  man  to  make  a  contract, 
and  at  the  same  time  permit  the  other 
party,  who  is  the  instrument  of  such 
compulsion,  to  avoid  the  contract." 

4.  Atwater  v.  Sawyer,  76  Me.  539;  s. 
c,  49  Am.  Rep.  634,  635. 

Civil  Rlshts  Bill.— In  the  Civil  Rights 
Bill,  I  Hughes  (U.  S.)  541,  544,  Dick, 
J.,  after  reviewing  the  principles  and 
regulations  governing  inns,  said:  "It  is 
thus  apparent  that  all  the  rights  to  the 
full  and  equal  enjoyment  of  the  advan- 
tages, accommodations,  facilities  and 
privileges  of  inns,  public  convej'ances 
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Beceive  Cruests. 


Sufficient  Grounds  for  Exclusion. — But  it  is  reasonable  excuse 
for  an  inn  keeper  to  allege  that  the  person  refused  admission 
came  to  the  inn  drunk  or  behaved  in  an  indecent  or  disorderly 
m.anner,  or  was  an  utterly  disreputable  or  irresponsible  person,  or 
came  to  use  the  house  for  prostitution. * 


etc.,  are  derived  from  the  common  law 
and  State-  statutes,  and  fully  existed 
before  the  passage  of  the  Civil  Rights 
bill.  By  the  common  law  and  statutes 
of  this  State  [North  Carolina],  no  dis- 
crimination is  itiade  against  colored 
men  as  a  class,  or  against  nonresident 
citizens." 

Stage  Drivers  of  Opposition  Line. — In 
Markham  v.  Brown,  8  N.  H.  533;  s.  c, 
31  Am.  Dec.  209,  211,  in  holding  that 
an  inn  keeper  has  no  right  to  exclude 
stage  drivers  soliciting  passengers  for  an 
opposition  line  of  coaches,  while  ad- 
mitting those  of  other  lines,  Parkkr, 
J.,  said:  "  There  seems  to  be  no  good 
reason  why  the  landlord  should  have 
the  power  to  discf'iminate  in  such  cases, 
and  to  say  that  one  shall  be  admitted 
and  another  excluded,  so  long  as  each 
has  the  same  connection  with  his  guests, 
the  same  lawful  purpose,  comes  in  a  like 
suitable  condition,  and  with  as  proper  a 
demeanor;  any  more  than  he  has  the 
right  to  admit  one  traveller  and  exclude 
another,  merely  because  it  is  his  pleasure. 
If  one  comes  to  injure  his  house,  or  if 
his  business  operates  directly  as  ari  in- 
jury, that  may  alter  the  case;  but  that 
has  not  been  alleged  here.  And  per- 
haps there  may  be  cases  in  which  he 
may  have  a  right  to  exclude  all  but 
travellers  and  those  who  have  been  sent 
for  bv  them.  It  is  not  necessary  to  set- 
tle that  at  this  time." 

X.  Schoul.  Bailments  (2nd.  ed.),  §  318. 

Drunk  or  Disorderly  Persons. — "If  a 
person  came  to  an  inn  drunk,  or  behaved 
in  an  indecent  or  improper  manner," 
says  Coleridge,  J.,  in  Rex  v.  Ivens,  7 
Car.  &  P.  213,  2ig,  "I  am  of  opinion  that 
the  inn  keeper  is  not  bound  to  receive 
him."  So  in  Markham  v.  Brown,  8  N.  H. 
523, 529;  s.  c,  31  Am.  Dec.  209,  210,  it  is 
said  of  an  inn  keeper  that  he  "  has  a 
right  to  prohibit  common  drunkards  and 
idle  persons  from  entering  and  to  require 
them  ...  to  depart  if  they  have 
already  entered."  "An  inn  keeper  may 
refuse  to  receive  a  disorderly  guest,  or 
require  him  to  leave  his  house."  The 
Civil  Rights  bill,  i  Hughes  (U.  S.)  541, 
543.  See  2  Pars.  Contr.  (7th.  ed.) 
*I50.  In  Commonwealth  v.  Power,  7 
Met.  (Mass.)  596,  601,  it  is  said  that  an 


owner  of  a  steamboat  or  railroad  "is  in 
a  condition  somewhat  similar  to  that  of 
an  inn  keeper,  whose  premises  are  open 
to  all  guests.  Yet  he  is  not  only  em- 
powered, but  he  is  bound  so  to  regulate 
his,  house,  as  well  with  regard  to  the 
peace  and  comfort  of  his  guests  who 
there  seek  repose,  as  to  the  peace  and 
quiet  of  the  vicinity,  as  to  repress  and 
prohibit  all  disorderly  conduct  therein; 
and  of  course  he  has  a  right,  and  is 
bound,  to  exclude  from  his  premises  all 
disorderly  persons,  and  all  persons  not 
conforming  to  regulations  necessary 
and  proper,  to  secure  such  quiet  and 
good  order."  See,  to  like  effect,  Mc- 
Kee  V.  Owen,  15  Mich.  115,  131. 

Thieves — The  inn  keeper  "is  indictable 
if  he  usually  harbor  thieves  (i  Hawk., 
ch.  78,  §1;  Bac.  Abr.,  Inns,  etc.),  and 
he  is  answerable  for  the  safe  keeping  of 
the  goods  of  his  guest  (Story  on  Bailm. 
307),  and  is  not  bound  to  admit  one 
whose  notorious  character  as  a  thief 
furnishes  good  reason  to  suppose  that 
he  will  purloin  the  goods  of  his  guest,  or 
his  own."  Markham  v.  Brown,  8  N. 
H.  523;  s.  p.,  31  Am.  Dec.  209,  210. 

Visitor  with  Prostitute. — In  the  case 
of  an  action  brought  against  an  inn 
keeper  for  the  loss  of  money,  by  one 
who  lived  very  near  the  hotel  and  came 
there  at  midnight  with  a  disreputable 
woman  whom  he  had  met  on  the  street, 
and  whose,  name  he  did  not  know, 
registering  her  as  his  wife,  and  on  being 
assigned  a  room,  delivering  his  money  ■ 
for  safe  keeping  to  a  clerk,  who  ab- 
sconded there^vith,  Cole,  C.  J.,  said: 
"Now,  if  the  defendant  had  been  aware' 
of  the  purpose  of  the  plaintiff'in  apply- 
ing for  a  room  [inferred  in  the  opinion 
to  be  that  of  having-  sexual  intercourse 
with  the  woman],  could  he  not  have  re- 
fused to  receive  him  into  his  house? 
Nay,  more;  if  the  plaintiff  had  been  re- 
ceived by  the  clerk  and  a  room  had  been 
assigned  him,  could  not  the  defendant, 
on  learning  the  purpose  for  which  the 
room  had  been  taken,  have  incontinently 
turned  the  plaintiff  and  the  woman  into 
the  street,  or  have  called  the  police  and 
had  them  arrested  ?  It  seems  to  us  there 
can  be  no  doubt  of  the  right  of  the  de- 
fendant thus  to  have  treated  the  plain- 
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20.  TJnreasonable  Demands  and  Obnoxious  Visitors — Compliance 
with  Caprices  of  Guests. — The  landlord  of  an  inn  is  legally  bound 
to  do  no  more  than  provide  reasonable  and  proper  accommoda- 
tion for  his  guest,  and  he  is  not  under  obligation  to  comply  with 
the  capricious  desire  of  his  guest  to  occupy  a  particular  apart- 
ment, as  a  bed  room,  in  which  to  sit  up  all  night.* 

Removal  of  Obnoxious  Person. — If  a  person  has  entered  a  pub- 
lic inn  and  his  presence,  for  reasons  best  known  to  the  proprietor, 
is  disagreeable  to  him  or  to  his  guests,  he  has  the  undoubted 
right  to  request  the  individual  to  depart;  and  if  the  latter  re- 


tiff.  But  if  the  plaintiff  was  a  guest  and 
entitled  to  all  the  rights  and  privileges 
of  a  person  having  that  status  at  the 
hotel,  he  could  not  have  been  turned 
into  the  street,  though  his  profligate 
conduct  was  outraging  all  decency  and 
ruining  the  reputation  of  the  hotel." 
Curtis  V.  Murphy,  63  Wis.  4;  s.  c,  53 
Am.  Rep.  242,  245. 

Brawlers. — An  inn  keeper  "is  liable  if 
his  house  is  disorderly  (i  Hawk.  451) 
and  cannot  be  held  to  wait  until  an 
affray  is  begun  before  he  interpose,  but 
may  exclude  common  brawlers,  and  any 
one  who  comes  with  intent  to  commit 
an  assault,  or  make  an  affray.  •  So  he 
may  prohibit  the  entry  of  one  whose 
misconduct  in  other  particulars,  or 
whose  filthy  condition,  would  subject 
his  guests  to  annoyance."  Markham 
■V.  Brown,  8  N.  H.  523;  s.  c,  31  Am. 
Dec.  209,  210.  But  compare  Atwater 
■v.  Sawyer,  76  Me.  539;  s.  c,  49  Am. 
Rep.  634. 

1.  Fell  V.  Knight,  8  Mees.  &  W.  269, 
276. 

"  An  inn  keeper  may  refuse  to  re- 
ceive a  disorderly  guest,  or  require 
him  to  leave  his  house.  He  is  not  bound 
to  examine  into  the  reasonableness  of 
the  guest's  requirements.  And  while 
travellers  are  entitled  to  proper  accom- 
modations, they  have  no  right  to  select 
a  particular  apartment,  or  to  use  it  for 
purposes  other  than  those  for  which  it 
was  designed."  The  Civil  Rights  bill, 
i' Hughes  (U.  S.)  541,  543.  See  2  Pars. 
Contr.  (7th  ed.)  *I50.  In  the  above 
cited  case  of  Fell  v.  Knight,  8  Mees  & 
W.  269,  276,  Lord  Abinger,  C.  B., 
said:  "I  do  not  think  a  landlord  is 
bound  to  provide  for  his  guest  the 
precise  room  the  latter  may  select. 
When  the  guest  expresses  a  desire  of 
sitting  up  all  night,  is  the  landlord 
bound  to  supply  him  with  candle  light 
in  a  bedroom,  provided  he  offers  him 
another  proper  room  for  the  purpose  .' 

.    .    .     I  think  he  is  not  bound  to  do 
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so.  All  that  the  law  requires  of  him  is 
to  find  for  his  guest  reasonable  and 
proper  accommodation:  if  he  does  that 
he  does  all  that  is  requisite." 

Bringing  Dogs  Into  Inn. — On  an  in- 
dictment charging  the  defendant,  as  an 
inn  keeper,  with  refusing  refreshments 
to  the  prosecutor,  who  entered  with  a 
large  St.  Bernard  mastiff,  one  of  two 
dogs  which  had  previously  been  charged 
by  the  inn  keeper  with  being  obnoxious 
visitants,  it  was  held  that  the  defendant 
could  not  be  convicted  because  the  re- 
freshment bar  was  not  an  inn,  the 
prosecutor  was  not  a  traveller,  ar.d  the 
defendant  had  reasonable  ground  for 
his  refusal.  The  Queen  v.  Rymer,  L. 
R.,  2  Q^  B.  136;  s.  c,  19  Eng.  Rep.  261 
(p.  140).  On  the  last  point  Kelly,  C. 
B.,  said:  "I  do  not  lay  down  positively 
that  under  no  circumstances  could  a 
guest  have  a  right  to  bring  a  dog  into 
an  inn.  There  may  possibly  be  circum- 
stances in  which,  if  a  person  came  to  an 
inn  with  a  dog,  and  the  inn  keeper  re- 
fused to  put  up  the  dog  in  any  stable  or 
outhouse,  and  there  were  nothing  that 
could  make  the  dog  a  cause  of  alarm  or 
annoyance  to  others,  the  guest  might  be 
justified  in  bringing  the  dog  into  the 
inn.  But  it  is  not  necessary  to  decide 
any  such  question.  In  this  case,  look- 
ing at  the  previous  facts,  the  number  of 
dogs  previously  brought,  and  their  kind 
and  behavior,  the  nature  of  the  right 
claimed  by  the  prosecutor  in  his  letter 
[insisting  upon  being  allowed  to  follow 
his  inclinations  as  heretofore,  as  against 
the  remonstrance  of  the  defendant],  and 
the  size  and  class  of  the  dog,  I  think 
the  defendant  would  have  had  ample 
ground  for  his  refusal  even  if  the  place 
had  been  an  inn  and  the  prosecutor  a 
traveller."  Manisty,  J.,  said  (p.  141): 
"I  agree  upon  all  points.  I  only  wish 
to  add  that,  in  my  opinion,  a  guest  can- 
not, under  any  circiimstances,  insist  on 
bringing  a  dog  into  any  room  or  place 
in  an  inn  where  other  guests  are." 
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fuses,  the  inn  keeper  can  lay  his  hands  gently  upon  the  othfer 
party  and  lead  him  out,  or  if  resistance  is  made,  use  all  the  force 
necessary  to  put  him  out.^ 

21.  Callers  Upon  Guests — Duty  to  Receive  Business  Callers. — An 
inn  keeper  may  be  bound  to  permit  the  entry  not  only  of  persons 
who  have  been  'sent  for  by  guests,  but  also  of  those  who  have 
business  with  guests,  provided  that  such  parties  come  at  a  suit- 
able time,  in  a  proper  manner,  demean  themselves  properly,  and 
remain  no  longer  than  is  necessary.* 

Qualified  View.— But  in  a  case  where  it  was  merely  the  caller's 
friend  who  had  business  with  the  guest,  it  was  considered  that 
the  admission  of  a  caller  upon  business  was  rather  a  matter  of 
courtesy  than  of  sheer  right,  and  that  if  the  landlord   should  re- 


1.  Commonwealth  v.  Mitchel,  2  Pars. 
Sel.  Cas.  (Pa.)  431,  434,  where  Par- 
sons, J.,  delivering  the  opinion  of  the 
court,  said:  "This  rule  I  deem  sound 
and  necessary  for  the  protection  of  the 
proprietor  and  his  guests.  Any  other 
rule  would  expose  all  well  regulated 
public  houses  to  the  constant  intrusions 
of  the  i'dle,  dissolute  and  abandoned  in 
the  community,  and  every  guest  to 
that  annoyance  which  would  make  a 
hotel  anything  else  than  the  quiet  home 
of  the  stranger,  which  it  ought  to  be. 
And  there  is  the  soundest  reason  why 
such  should  be  the  law,  for  if  a  th^ft  be 
committed  on  a  guest  that  lodgeth  in 
an  inn,  by  the  servants  of  the  inn  or 
by  any  other  person  (not  the  guest's 
servant  or  companion),  the  inn  keeper 
is  answerable  in  an  action  on  the  case. 
8  Mod.  Rep.  32,  33;  i  Salk.  388.  Now 
it  he  is  liable  for  the  loss  of  property' 
taken  from  his  guests,  surely  he  should 
be  permitted  to  protect  himself  from 
the  intrusion  of  pickpockets  and  rob- 
bers. If  it  should  be  held,  as  was  con- 
tended on  the  argument,  that  because  a 
man  keeps  a  putilic  house  all  who 
choose  have  a  right  to  enter  and  oc- 
cupy the  hall  or  bar-room,  or  even  the 
public  parlor  in  a  hotel,  and  that  the 
proprietor  has  not  a  right  to  request 
them  to  leave,  and  if  they  do  not,  and 
he  gently  lays  his  hands  on  one  to  lead 
him  out,  he  is  guilty  of  assault  and 
battery,  but  few  persons  would  be  found 
as  lodgers  in  public  houses.  For  where 
is  the  distinction  to  be  drawn?  If  one 
may  enter  the  inn  and  tarry  there,  all 
may.  The  pickpocket,  the  burglar, 
gambler  and  horse  thief  can  come  and 
take  his  seat  by  the  side  of  the  most 
virtuous  man  in  the  community  in  the 
gentleman's  common  parlor  at  the 
hotel,  and  the  proprietor  cannot  eject 


him  (no  matter  how  annoying  it  may 
be  to  the  guest)  without  being  indicted 
for  an  assault  and  battery.  Nor  would 
the  line  of  distinction  be  drawn  here — ; 
the  iilthy  and  unclean  would  claim  the 
same  right.  It  is  only  necessary  to 
state  such  a  proposition  to  show  its 
absurdity." 

Party  Creating  Disturbance. — It  ap- 
pears to  be  considered  that  in  the  case 
of  a  party  creating  a  disturbance  in  a 
public  house,  the  landlord  may  lay 
hands  on  the  unruly  party  and  give 
him  into  the  custody  of  a  watchman 
witnessing  his  actions,  if  he  forcibly 
resists  being  turned  out,  or  even  where 
he  makes  no  resistance,  if  the  disturb- 
ance is  such  as  to  alarm  the  neighbor- 
hood and  the  passers  by.  Howell  v. 
Jackson,  6  Car.  &  P.  723,  725,where  the 
party  suing  for  false  imprisonment  was 
in  company  with  several  other  young 
men  who  were  "skylarking,  bonneting 
and  kicking  up  a  rumpus."  See  also 
Markham  f.  Brown,  8  N.  H.  523;  s.  c, 
31  Am.  Dec.  209,  212,  where  the  driver 
of  a  stage  coacli  was  sued  by  an  inn 
keeper  in  trespass,  and  it  appeared  that 
the  defendant,  while  soliciting  passen- 
gers for  an  opposition  line  of  coaches, 
entered  the  plaintiff's  inn  in  violation 
of  a  previous  prohibition,  got  into  an 
altercation  and  affray  with  another 
driver,  and  being  ordered  by  the  plain- 
tiff to  leave  the  house,  made  forcible 
resistance,  or,  according  to  other  tes- 
timony, merely  refused  to  leave  until 
plaintiff  laid  down  a  club  he  had  taken 
up. 

2.  Markham  v.  Brown,  8  N.  H.  523; 
s.  c,  31  Am.  Dec.  209,  212,  where  Par- 
ker, J.,  said  of  the  inn  keeper:  "As  he 
is  bound  to  admit  travellers,  under  cer- 
tain limitations,  he  may  likewise  be  • 
held,  under  proper  limitations,  to  admit 
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fuse  to  suffer  the  visitor  to  come  in,  or  if  had  entered,  should 
request  him  to  depart,  and  on  his  refusal,  gently  lead  him  out,  he 
would  not  be  guilty  of  an  assault  and  battery  for  so  doijig.^ 

22.  Inn  Keeper's  Rights  in  General — Compensation  and  Lien 
Therefor. — The  most  important  of  an  inn  keeper's  rights  is  that 
of  compensation  for  the  entertainment  he  provides,*  and  his 
further  right  of  lien  for  such  compensation  upon  the  goods  of  his 
guest.^ 

Hotel  Bill  of  Another. — A  drummer  who  is  a  transient  patron 
at  a  hotel  does  not  bind  his  employer  for  board  furnished  him 
from  time  to  time,  through  an  extended  period,  when  it  is  the 
custom  for  transient  patrons  to  pay  cash,  and  notice  is  not  given 
the  employer  of  the  failure  of  the  drummer  to  do  so.* 

Tender  of  Price. — "An  inn  keeper  may  demand  the  expenses 
before  he  receives  the  guest."  An  inn  keeper  has  no  right,  how- 
ever, to  refuse  a  suitable  guest  for  whom  he  has  room,  when 
either  the  price  of  the  guest  s  entertainment  is  tendered  to  him, 
or  such  circumstances  occur  as  will  dispense  with  that  tender.^ 


those  who  have  business  with  them  as 
such.  This  may  be  considered  as  de- 
rived from  the  right  of  the  traveller. 
It  is  conceded  that  he  may  be  bound  to 
permit  the  entry  of  persons  who  have 
been  sent  for  by  the  guest.  But  we 
think  the  rule  is  not  to  be  limited,  in  all 
cases,  to  this.  There  may  be  such 
connection  between  travellers  and  those 
engaged  in  their  conveyance,  that  the 
latter,  although  not  specially  sent  for, 
may  have  a  right  to  enter  a  common 
inn,  or  such  that  the  landlord,  if  he  give 
a  general  licence  to  some  of  those 
whose  business  is  connected  with  his 
guests,  in  their  characters  as  travellers, 
cannot  lawfully  exclude  others  pur- 
suing the  same  business,  and  who  enter 
for  a  similar  object." 

1.  Commonwealth  v.  Mitchel,  2 
Pars.  Sel.  Cas.  (Pa.)  431,  436.  It  is 
admitted,  however,  that  he  would 
doubtless  be  liable,  both  to  the  guest 
and  the  visitor,  in  an  action  for  any 
injury  either  might  sustain  in  conse- 
quence of  such  proceedings  of  the  pro- 
prietor. 

2.  See,  concerning  this  right,  MuUiner 
■V.  Florence,  L.  R.,  3  Q^B.  D.  484,  488; 
s.  c,  28  Eng.  Rep.  390,  394;  Proctor  v. 
Nicholson,  7  Car.  &  P.  67,  68,  69;  Rex 
■V.  Ivens,  7  Car.  &  P.  213,  219;  Fell  v. 
Knight,  8  Mees.  &  W.  269,  276. 

3.  On  existence  and  nature  of  this 
right,  see  statements  in  Manning  -v. 
Hollenbeck,  27  Wis.  202,  204;  Nichols 
■V.  Halliday,  27  Wis.  406,  407;  Watson 
V.  Cross,  2  Duv.  (Ky.)  147,  149;  Grin- 
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nell  V.  Cook,  3  Hill  (N.  Y.)  485;  s.  c, 
38  Am.  Dec.  663,  664;  Cook  v.  Kane, 
13  Oreg.  482;  s.  c,  57  Am.  Rep.  28, 
29. 

Also  of  Property. —  The  inn  keeper 
has  the  right  to  use  property  left  on 
his  hands  without  any  discoverable- 
owner,  moderately  and  prudently,  to 
the  extent  of  compensating  him  for  his 
charges  for  keeping,  but  if-  he  has  used 
it  sufficiently  for  this  purpose,  he  is 
liable  in  conversion  for  refusing  to 
deliver  it  to  the  owner  on  demand. 
Alvord  V.  Davenport,  43  Vt.  30,  34. 

4.  Covington  v.  Newhouse,  99  N. 
Car.  523.  The  term  "hotel  bill,"  when 
used  in  a  contract  which  constitutes  a 
guaranty  of  payment  of  such  a  bill,  in- 
cludes board  and  lodging,  these  being 
items  which  every  common  inn  keeper 
is  bound  to  furnish  each  guest,  but  ex- 
cludes billiards,  cigars  and  liquors: 
Patterson  v.  Gage,  16  Pac.  Rep.  (Colo.) 
560;  s.  c,  37  Alb.  L.  J.  248. 

5.  Rex  V.  Ivens,  7  Car.  &  P.  213,  219, 
where  Coleridge,  J.,  in  summing  up, 
said:  "With  respect  to  the  nontender 
of  the  money  by  the  prosecutor  [upon 
an  indictment  for  refusing  to  receive 
him  into  the  inn],  it  is  now  a  custom  so 
universal  with  inn  keepers  to  trust  that 
a  person  will  pay  before  he  leaves  an 
inn,  that  it  cannot  be  necessary  for  a 
guest,  to  tender  money  before  he  goes 
into  an  inn;  indeed,  in  the  present  case, 
no  objection  was  made  that  Mr.  Will- 
iams [the  prosecutor]  did  not  make  a 
tender;  and  they  did  not  even  insinuate 
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Connected  with  Character  of  Guest. — An  inn  keeper  appears 
also  to  have  various  rights  connected  with  the  character  of  the 
guest,  such  as  the  right  to  refuse  to  receive  a  disorderly  guest,  or 
to  require  him  to  leave  his  house.* 

'23.  Inn  Keeper's  Lien  in  General — When  Exists. — Whenever,  by- 
virtue  of  the  relation  of  inn  keeper  and  guest,  the  law  imposes 
the  extraordinary  responsibility  which  is  placed  upon  inn  keepers 
for  the  goods  of  the  guest,  it  gives  the  inn  keeper  a  correspond- 
ing security  upon  the  goods  put  by  the  guest  into  his  pos- 
session.^ 

Qualified  Denial  of  Lien. — It  has  been  laid  down,  however,  in  a 
case  which  involved  the  claim  to  keep  a  bill  until  the  party  tendered 
the  proper  change,  and  which  was  decided  on  a  diiferent  ground, 
that  an  inn  keeper  has  no  right  to  detain  the  property  of  his 
guest  as  a  pledge  for  what  is  due  him,  though  he  may  detain  his 
person,  unless  in  the  case  of  a  horse,^  etc.,  which  may  be  detained 
for  his  feeding,  but  not  for  the  meat  of  his  master.^ 

Lien  Dependent  on  Liability. — In  Grin- 

nell  tJ.  Cook,  3  Hill  (N.Y.;485;  s.  c, 
'38  Am.  Dec.  663,  664,  665,  Bronson,  J., 
for  the  court,  said:  "On  account  of  this 
extraordinary  liability  [of  an  inn  keeper 
for  the  goods  of  his  guest]  the  law  gives 
the  inn  keeper  a  lien  on  the  goods  of  his 
guest  for  the  satisfaction  of  his  reasona- 
ble charges.  It  was  once  held  that  he 
might  detain  the  person  of  his  guest 
(see  Newton  v.  Trigg,  i  Show.  268),  but 
that  doctrine  is  now  exploded  (see  Sun- 
bolf  V.  Alford,  3  ]SIees.  &  W.  248,  253, 
254),  and  the  lien  is  confined  to  the  • 
goods.  .  .  The  lien  and  the  liability 
must  stand  or  fall  together.  Inn  keepers 
cannot  claim  the  one  with  any  just  ex- 
pectation of  escaping  the  other."  So 
it  is  said  of  an  innkeeper  that  "his  lien 
as  an  inn  keeper  would  seem  to  involve  a 
concession  of  his  liability  as  an  inn 
keeper.  Since  the  law  gives  the  lien  on 
account  of  his  extraordinary  liability." 
Murray  v.  Marshall,  9  Cok).  482,  485; 
s.  c,  59  Am.  Rep.  152. 

General  Doctrine. — "It  is  a  well  set- 
tled principle,"  says  Chief  Justice 
Simpson,  in  delivering  the  opinion  of 
the  court  in  Watson  v.  Cross,  2  Dov. 
(Ky.)  147, 149,  "thatan  innkeeper  has  a 
lien  on  the  property  of  his  guest  for 
the  price  of  his  entertainment."  See, 
to  same  effect.  Manning  v.  HoUenbeck, 
27  Wis.  202,  204. 

3.  Carlisle  v.  Quattlebaum,  2  Bail. 
L.  (S.Car.)  452,  453.  It  is  pointed  out, 
however,  that  this  case  "does  not  rule 
that  an  inn  keeper  has  no  lien  on  the 
goods  of  his  guest  for  the  payment  of 
his  bill.    The  true  principle  on  which 


any  suspicion  that  he  could  not 
pay  for  whatever  entertainment  might 
be  furnished  to  him."  But  in  Fell 
V.  Knight,  8  Mees.  &  W.  269, 
276,  Lord  Abinger,  said:  "I  am 
also  inclined  to  think,  not  with- 
standing the  case  which  has  been  cited 
of  Rex  V.  Jones  [meaning  Rex  v.  Ivens, 
7  Car.  &  P.  213],  that  the  declaration 
[in  an  action  for  refusing  to  receive  a 
party  at  an  inn,  and  turning  him  out 
therefrom]  is  bad  for  want  of  an  allega- 
tion of  a  tender  of  the  amount  to 
which  the  inn  keeper  would  be  reason- 
ably entitled  for  the  entertainment 
furnished  to  his  guest;  it  is  not  sufficient 
for  the  plaintiff  to  allege  that  he  was 
ready  to  pay ;  he  should  state  further 
that  he  was  willing  and  oifered  to  pay. 
There  may  be  cases  where  a  tender 
may  be  dispensed  with,  as,  for  instance, 
where  a  man  shuts  up  his  doors  or 
windows,  so  that  no  tender  can  be 
made;  but  I  rather  think  these  facts 
ought  to  be  stated  in  the  indictment  or 
declaration,  and  I  have  therefore  some 
doubt  as  to  the  complete  correctness  of 
the  judgment  of  my  brother  Coleridge, 
in  the  case  cited;  but  it  is  not  necessary 
to  decide  that  point  in  the  present 
case." 

1.  At  least  such  is  the  implication 
from  The  Civil  Rights  bill,  i  Hughes 
(U.  S.)  541,  543;  2  Pars.  Contr.  (7th 
ed.)  *iso  ;  Markham  v.  Brown,  8  N. 
H.  523;  s.  c,  31  Am.  Dec.  209,  210. 
Comfare  Atwater  v.  Sawyer,  76  Me. 
538:  s.  c,  49  Am.  Rep.  634. 

2.  Cook  V.  Kane,  13  Oreg.  482;  s. 
c,  57  Am.  Rep.  2831, 
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lien  in  General. 


Extends  to  Third  Person's  Goods. — This  security  consists  of  a 
lien  not  only  upon  the  property  of  his  guest,  but  also  upon  the 
property  of  third  persons  for  whom  the  guest  is  bailee,  unless 
the  inn  keeper  is  aware  that  the  guest  has  no  right  to  give  the 
goods  into  the  inn  keeper's  charge.^ 

Extends  to  Exempt  Property,  etc. — The  lien  extends  even  to 
property  of  the  guest  which  is  exempt  from  execution,  such  as  a 
coat  for  whose  recovery  replevin  is  brought  against  the  inn 
keeper.* 

Trial  of  Question  of  Lien. — The  question  of  the  inn  keeper's 


it  rests  is,  that  Quattlebaum  was  not  an 
inn  keeper,  and  therefore  not  entitled  to 
the  rights  aijd  remedies  of  one.  He 
was  one  who  occasionally,  and  only  as 
bethought  proper,afForded  accommoda- 
tion to  travellers.  Such  being  his  sit- 
uation, he  was  not  subject  to  the  liabil- 
ities or  rights  of  an  inn  keeper  without 
special  contract."  Dunlap  v.  Thorne,  i 
Rich.  (S.  Car.)  213,  217.  Furthermore, 
so  far  as  this  case  favors  any  right  to 
detain  the  person  of  the  guest,  it  is  in 
conflict  with  Sunbolf  v.  Alford,  3 
Mees.  &  \V.  248,  253,  254,  where  this 
view  is  fully  discussed  and  controverted. 
1.  See  Cook  v.  Kane,  13  Oreg. 
482;  s.  c,  57  Am.  Rep.  28,  29.  Lord  J. 
said  of  the  inn  keeper:  "Compelled  to 
afford  entertainment  to  whomsoever 
may  apply  and  behave  with  decency, 
the  law,  as  an  indemnity  for  the  extra- 
ordinary liabilities  which  it  imposes, 
has  clothed  the  inn  keeper  with  extra- 
ordinary privileges.  It  gives  him  as  a 
security  for  unpaid  charges  a  lien  upon 
the  property  of  his  guest,  and  upon  the 
goods  put  by  the  guest  into  his  posses- 
sion. Overton,  Liens  [149].  Nor  is 
the  lien  confined  to  property  only 
owned  by  the  guest,  but  it  will  attach  to 
the  property  of  third  persons  for  whom 
the  guest  is  bailee,  provided  only  he 
received  the  property  on  the  faith  of 
the  inn  keeping  relation.  Schoul.  Bailm. 
292;  Calye's  Case,  i  Smith's  Lead. 
Cas.  247;  Manning  v.  HoUenbeck,  27 
Wis.  202.  But  the  lien  will  not'  attach 
if  the  inn  keeper  knew  that  the  property 
taken  in  his  custody  was  not  owned  by 
his  guest,  nor  had  any  right  to  deposit 
it  as  bailee  or  otherwise,  except  per- 
haps some  proper  charge  incurred 
against  the  specific  chattel."  See,  to 
like  effect,  Threfall  v.  Borwick,  Law 
R.,  10  Q^B.  210;  s.  c,  12  Eng.  Rep.  210, 
211;  affirming  same  case,  LawR.,  7  Q^. 
B.  711,  or  2 .  Eng.  Rfep.  689.  In  regard 
to  exception  of  charge  against  specific 
chattel,   see  Domestic  Sewing  Machine 


Co.  V.  Watters,  50  Ga.  573,.  574.  Con- 
cerning knowledge  of  guest's  want  of 
ownership,  see  Broadwood  v.  Granara, 
10  Ex.  417. 

2.  Swan  V.  Bournes,  47  Iowa  501 ;  s. 
c,  29  Am.  Rep.  492,493,  where  Adams, 
J.,  said:  "An  inn  keeper's  lien  exists 
by  common  law,  and  we  see  nothing  in 
"the  statute  exempting  certain  property 
from  execution  to  indicate  an  intention 
to  abrogate  the  common  law  in  this 
respect.  The  statute  exempts  only 
from  general  execution.  It  was  never 
designed  to  prevent  persons  from  giving 
a  lien  upon  whatever  property  they  see 
fit.  Where  a  lien  is  given,  it  may  of 
course  be  enforced.  Had  the  plaintiff 
given  a  chattel  mortgage  upon  his  coat 
to  secure  his  hotel  bill,  no  one  would 
doubt  the  right  of  the  defendant  to 
foreclose  it,  notwithstanding  the  coat 
might  have  been  a  part  of  the  plaintiff's 
ordinary  wearing  apparel.  When  the 
plaintiff  became  defendant's  guest  at 
his  hotel,  he  gave  the  defendant  a  lien 
upon  his  coat  as  effectually  as  if  he 
had  given  him  a  mortgage  upon  it. 
The  law  implied  that  from  the  act  of 
becoming  the  defendant's  guest  and 
taking  his  coat  with  him.  The  rule  is 
too  well  established  to  require  support 
from  authorities.  Besides,  it  is  obvious 
that  without  such  a  rule  the  business  of 
hotel  keeping  could  not  be  done." 

Covers  More  Than  Reasonable  Quan- 
tity.— In  a  case  where  the  guest  was  a 
lieutenant  in  the  royal  navy,  and  the 
son  of  a  lady  of  fortune,  who  seems  to 
have  warned  the  inn  keeper  not  to 
allow  his  guest  more  than  a  certain 
quantity  of  brandy  and  water,  it  was 
held  that  the  lien  of  the  hotel  keeper 
covered  all  the  goods  ordered  by  the 
guest  and  supplied  to  him,  irrespective 
of  the  question  whether  they  were 
reasonable  in  quantity  or  not,  as  the 
landlord  of  an  inn  was  not  bound  to 
investigate  the  nature  of  the  articles 
which  were  ordered  by  a  guest  before 
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lien  upon  property  for  charges  incurred  in  respect  to  it,  may  be 
tried  in  deifence  to  an  action  of  conversion. ^ 

By  Whom  May  be  Exercised. — A  person  is  not  entitled  to  an 
inn  keeper's  lien  or  to  the  rights  and  renaedies  of  an  inn  keeper 
generally,  if  he  merely  occasionally,  and  as  he  thinks  proper, 
affords  accommodation  to  travellers.* 

Agisters  and  Livery  Stable  Keepers. — Neither  the  agisters  of 
cattle  nor  the  keepers  of  a  livery  stable  have  any  lien,  without  a 
special  agreement  to  that  effect,* 


he  supplied  them.  Proctor  v.  Nicholson, 
7  Car.  &  P..  67,  68. 

1.  Alvord   «.  Davenport,  43  Vt.  30, 

35-  , 

2.  See  Dunlap  v.  Thome,  i  Rich. 
(S.  Car.)  213,  explaining  Carlisle  v. 
Quattlebaum,  2  Bail.  L.  (S.  Car.)  452, 

453- 

3.  Fox  V.  McGregor,  11  Barb.  (N. 
Y.)  41,  42. 

In  Grinhell  -v.  Cook,  3  Hill  (N.  Y.) 
485;  s.  c,  38  Am.  Dec.  663,  667  (1842), 
Bronson,  J.,  said  for  the  court":  "The 
right  of  lien  has  alwa^'S  been  admitted 
■where  the  party  was  bound  by  law  to 
receive  the  goods;  and  in  modern  times 
the  lien  has  been  extended  so  far  that  - 
it  may  now  be  laid  down  as  a  general 
rule  that  every,  bailee  for  hire  who,  by 
his  labor  and  skill,  has  imparted  an 
additional  value  to  the  goods,  has  a 
lien  upon  the  property  for  his  reason- 
able charges.  This  includes  all  such 
mechanics,  tradesmen  and  laborers  as 
receive  property  for  the  purpose  of 
repairing  or  otherwise  improving  its 
condition.  But  the  rule  does  not  extend 
to  a  livery  stable  keeper,  for  the  reason 
that  he  only  keeps  the  horse  without 
imparting  any  new  value  to  the  animal. 
And  besides,  he  does  not  come  within 
the  policy  of  the  law,  which  gives  a 
lien  for  the  benefit  of  trade.  Upon 
the  same  reasons  the  agister  or  farmer 
who  pastures  the  horses  or  cattle  of. 
another  has  no  lien  for  their  keeping, 
unless  there  be  a  special  agreement  to 
that  effect.  This  doctrine  was  laid 
down  in  Chapman  v.  Allen,  Cro.  Car. 
271.  And  in  Yorke  v.  Grenaugh,  2 
Ld.  Raym.  868,  Lord  Holt  said  a 
livery  stable  keeper  had  no  lien.  See  the 
remarks  of  Lord  Lyndhurst,  C.  B., 
upon  this  case,  in  Judson  v.  Etheridge,  i 
Cromp.  &  M.  743.  I  am  not  aware  that 
this  rule  has  ever  been  departed  from, 
though  it  has  been  suggested  that  it 
would  be  well  enough  to  place  the 
livery  man  on  the  same  footing  with 
other  persons  who  bestow  their  labor 


and  care  upon  the  property  entrusted 
to  their  keeping.  Cowen'sTr.,  299  (2nd 
ed.)  But  the  question  has  recently 
undergone  a  good  deal  of,  discussion  in 
England,  and  the  result  is  that  the  old 
cases  remain  unshaken,  and  it  must 
now  be  regarded  as  the  settled  doctrine 
that  agisters  and  livery  stable  keepers 
have  no  lien  unless  there  be  a  special 
contract  to  that  effect.  Wallace  v. 
Woodgate,  i  Car.  &  P.  575;  s.  c,  Ry. 
&  M.  193;  Bevan  v.  Waters,  3  Car.  & 
P.  520;  Judson  V.  Etheridge,  i  Cromp. 
&  M.  743;  Jackson  r^.  Cummins,  5  Mees. 
&  W.  342.  And  see  Jacobs  v.  Latour, 
5  Bing.  139;  s.  c,  2  Moore  &  P.  201; 
Sanderson  v.  Bell,  2  Mees.  &  W.  304; 
Scarfe  v.  Morgan,  4  Mees.  &  W.  270. 
It  will  be  seen  from  the  cases  which 
have  been  mentioned,  that  a  distinction 
in  relation  to  the  question  of  lien  has 
been  taken  between  the  mere  keeper 
and  the  trainer  of  ahorse;  and  it  is  said 
that  the  latter  has  a  lien,  because  he 
has  done  something  for  the  improve- 
ment of  the  animal.  And  in  Judson  v. 
Etheridge  [i  Crorap.  &  M.  743J,  it  was 
suggested  by  Bolland,  B.,  that  the  doc- 
trine might  perhaps  be  extended  to  the 
case  of  a  breaker  who  takes  a  young 
horse  to  be  broken,  on  the  ground  that 
he  makes  it  a  different  animal  from 
what  it  was  before,  and  improves  it  by 
the  application  of  labor  and  skill.  On 
the  same  principle  it  has  been  heldy  that 
if  a  farmer  or  stable  keeper  receive  a 
mare  for  the  purpose  of  being  covered 
by  his  stallion,  he  has  a  specific  lien  for 
the  charge  of  covering.  Whether  these 
distinctions  were  well  taken  or  not,  they 
show  that  the  courts  have  steadily  ad-, 
hered  to  the  rule  that  one  who  merely 
provides  food  and  takes  the  care  of  an 
animal,  as  an  agister  or  livery  stable 
keeper,  has  no  lien  except  by  contract." 
A  further  reason  given  why  there  is  no 
lien  in  these  cases  is  that  the  owner 
may  have  the  possession  of  the  animal 
and  so  destroy  the  lien  beyond  revival. 
So  the  law  is  treated  as  well  settled 
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Person's  (roods. 


•or  by  force  of  statute.* 

Against  Whom  May  be  Exercised. — Inn  keepers  acquire  no  lien, 
by  virtue  of  their  employment  as  such,  upon  property,  unless  it 
was  delivered  to  them  by  a  guest  ;*  and,  while  an  inn  keeper  has 
a  lien  upon  the  goods  of  a  guest,  he  has  none  upon  those  of  a 
boarder.* 

24.  Lien  on  Third  Person's  Goods — At  Common  Law. — At  common 
law  the  inn  keeper's  lien  extended  to  property  brought  by  the 
guest  and  not  owned  by  him.* 

English  Doctrine. — So  it  is  now  the  undoubted  English  doc- 
trine, despite  the  raising  of  a  question  as  to  the  character  of  the 
property  and  the  obligation  to  receive  it,  that  there  is  no  distinc- 
tion, in  regard  to  the  inn  keeper's  lien,  between  the  goods  of  a 
guest  and  those  of  a  third  person  brought  to  the  inn  by  a  guest. 


that  neither  the  agister  of  cattle  nor 
the  liverj'  stable  keeper,  can  assert  a 
lien  on  cattle  or  horses  to  pay  for  their 
keep,  unless  by  virtue  of  an  express 
contract,  as  against  a  customer  who  is 
not  required  to  pay  wh^t  may  be  due 
for  their  keep,  on  every  occasion  when 
he  may  take  possession  of  the  horses 
or  cattle  for  the  purpose  of  using  or 
employing  them.  Hickman  v.  Thomas, 
i6  Ala.  666,  669. 

No  Lien  by  Local  Custom. — A  lien  of 
a  livery  stable  keeper  upon  a  horse  de- 
livered to  him  to  be  fed  and  kept,  being 
denied  to  him,  in  the  absence  of  a 
special  agreement,  by  the  general  law, 
cannot  be  created  by  any  usage  of  a 
particular  town  or  city  such  as  is 
merely  local  ^nd  partial;  but  to  acquire 
the  form  of  law,  such  usage  or  custom 
must,  according  to  the  familiar  princi- 
ple, have  been  established  and  have 
become  general,  so  that  a  presumption 
of  knowledge  by  the  parties  can  .be 
said  to  arise.  Saint  v.  Smith,  i  Cpldw. 
(Tenn.)  51,  53. 

Lien  by  Special  Agreement. — But  a 
stable  keeper  may  by  special  agreement, 
acquire  a  lien  on  horses  for  their  keep, 
and  may  have  a  right  to  repossess  him- 
self of  them  if  the  owner  fraudulently 
takes  them  away  in  order  to  destroy 
the  lien.  Wallace  v.  Woodgate,'i  Car. 
&  P.  5^5,  576.  So  the  agreement  may 
be  so  framed  as  not  to  divest  the  lien 
when  the  cow  was  taken  away  from 
the  agister  and,  creditor  to  be  milked  as 
by  making  provisions  that  if  the  cow 
was  not  returned,  such  agister  might 
retake  her  whenever  or  wherever  he 
found  her.  Richards  v.  Symons,  15 
LawJ.,CLB.  35,36. 

1.  See  Young  v.  Kimball,  23  Pa.  St. 


193,  195;  Colquitt  V.  Kirkman,  47  Ga. 
SS.f'  55^-  In  the  latter  case  it  was  held 
that  under  the  construction  given  to 
the  statutes  of  the  State  (Ga.  Code  of 
1867,  §§  2096,  2097)  the  lien  of  the 
stable  keeper  is  good  against  the  true 
owner  or  prior  incumbrancer  of  an 
article  deposited  by  anothe"-,  only  for 
the  expense  of  feeding  or  taking  care 
of  that  particular  article.  See  Domes- 
tic Sewing  Machine  Co.  v.  Watters,  50 

Ga-  573-  .S7S- 

2.  Fox  V.  McGregor,  11  Barb.  (N. 
Y.)  41,  43.  See,  to  same  effect,  Grin- 
nell  V.  Cook,  3  Hill  (N.  Y.)  485,  489; 
o.  c,  38  Am.  Dec.  663,  where  the  lien 
and  the  liability  of  an  inn  keeper  are 
treated  as  correlative;  also  Hickman  v. 
Thomas,  16  Ala.  666,  669;  Binns  v. 
Pigott,  9  Car.  &  P.  208,  209. 

3.  Pollock  V.  Landis,  36  Iowa  651, 
652;  Hursh  V.  Byers,  29  Mo., 469;  470; 
Ewart  V.  Stark,  8  Rich.  L.  (S.  Car.) 
423,  424,  stating  grounds  o'f  doctrine. 
See  also  Jones  v.  Morrill,  42  Barb.  (N. 
Y.)  623,  627.  But  compare  Smith  v. 
Keyes,  2  Thomp.  &  C.  (N.  Y.)  650, 
651,  652. 

4.  Jones  v.  Merrill,  42  Barb.  (N.  Y.) 
623,  626.  Thus  it  was  laid  down  that  if 
"A  injuriously  take  away  the  horse  of 
B  and  put  him  into  an  inn  to  be  kept 
[and]  B  comes  and  demands  him,  he 
shall  not  have  him  until  he  hath  satisfied 
the  inn  keeper  for  his  meat;  for  when 
an  inn  keeper  takes  a  horse  into  his 
keeping  he  is  not  bound  to  enquire  who 
is  the  owner  of  the  horse,  which  he  is 
obliged  to  keep,  let  him  belong  to  whom 
he  will,  and  therefore  no  reason  that  the 
innkeeper  should  be  obliged  to  deliver 
him  until  he  is  satisfied.  Bac.  Abr., 
Inns   and  Inn  Keepers  (D).     To   same 
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INNS  AND  INN  KEEPERS. 


Person's  Goods. 


at  least  in  the  absence  of  knowledge,  on  the  part  of  the  ina 
keeper,  of  the  real  ownership  of  the  goods.^ 

American  Doctrine. — Like  views  prevail  in  this  country ;  *  and 
the  law  is  substantially  laid  down,  in  a.  leading  case,  to  be,  that 
the  lien  of  the  inn  keeper  is  not  ordinarily  confined  to  property 
owned  by  the  guest,  but  will  attach  to  the  property  of  third  per- 
sons for  whom  the  guest  is  bailee,  provided  only  the  inn  keeper 
received  the  property  on  the  faith  of  the  inn  keeping  relation.* 


effect  see  statement  of  Robinson  v. 
Walter,  Poph.  127;  s.  c,  3  Bulst.  269,  in 
Grinnell  v.  Cook,  3  Hill  (N.  Y.)  485; 
o.  c,  38  Am.  Dec.  663,  666. 

1.  See  Turrill  v.  Crawley,  13  Q^B, 
197,  202,  203;  Threfall  v.  Berwick;  Law 
R.,  7  Q^B.  711,  714. 

State  of  the  Authorities. —  In  the 
former  case  it  was  held  that  an  inn 
keeper  had  no  lien  for  standing  room 
on  a  carriage  brought  to  the  inn  by  a 
guest,  but  belonging  to  another  person. 
Coleridge,  J.,  said  (at  p.  202):  "I 
think  it  clear  that  with  reference  to  the 
inn  keepers'  lien  there  is  no  distinction 
between  the  goods  of  a  guest  and  those 
of  a  third  person  brought  to  an  inn  by 
a  guest.  Three  judges  to  one  were  of 
this  opinion  in  Robinson  v.  Walter,  3 
Bulst.  269;  s.  c,  I  Roll.  Rep.  449  n  ; 
Poph.  127;  and  their  opinion  may  be 
taken  as  sufficient  authority  for  so  rea- 
sonable a  doctrine."  Wightman,  J., 
further  said  (at  p.  203) :  "Doubts  have 
been  suggested  as  to  the  inn  keeper's 
lien  on  the  goods  of  a  third  person; 
and  the  doubts  of  judges  in  former 
times  have  been  referred  to.  The 
judges  were  divided  equally,  it  appears, 

in  the  first  case,   Skipwith  v. ,  i 

Bulst.  170;  3  Bulst.  271;  then  in  the 
next  case,  Robinson  v.  Walter,  3  Bulst. 
269;  s.  c,  I  Roll.  Rep.  449;  Poph.  127; 
they  were  divided  three  to  one  in  favor 
of  the  lien;  and  in  subsequent  cases 
these  doubts  disappear  altogether.  In 
Johnson  v.  Hill,  3  Stark.  172,  it  was 
stated  by  counsel  to  have  been  'held  by 
all  the  judges  that  even  in  the  case 
where  a  robber  had  brought  a  horse 
which  he  had  stolen  to  an  inn,'  the  inn 
keeper  had  a  lien  for  its  keep  against 
the  owner;  and  Abbott,  C.  J.,  said  ne 
had  no  doubt  as  to  the  law  as  stated." 
So  in  the  report  of  the  case  of  Threfall 
V.  Berwick,  26  L.  T.,  -N.  S.  794,  or  2 
Eng.  Rep.  689,  in  Law  R.,  7  Q^B.  711, 
714;  s.  c,  affirmed  Law  R.,  10  Q^  B. 
210,  or  12  Eng.  Rep.  266;  Lush,  J., 
says  that  if  the  inn  keeper  has  a  lien 
as  against  the  guest  upon  all  the  goods 
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which  the  guest  brings  with  him  and 
the  inn  keeper  receives  as  his,  "the  cases 
have  established  beyond  all  doubt  that 
he  has  the  same  right  as  against  the 
real  owner  of  the  article,  if  it  has  been 
brought  to  the  inn  by  the  guest  as 
owner."  Quain,  J.,  also  said  that  the 
cases  "show  that  if  the  thing  be  brought 
by  the  guest  as  owner,  and  tlie  landlord 
takes  it  in  thinking  it  is  the  guest's  own, 
he  has  the  same  rights  against  the 
stranger,  the  real  owner,  as  against  the 
guest." 

2.  See  Manning  v.  HoUenbeck,  27 
Wis.  202,  205. 

3.  Cook  V.  Kane,- 13  Oreg.  482;  s. 
c,  57  Am.  Rep.  28. 

Dissenting  View. — But  in  the  same 
case  as  re-reported  in  57  Am.  Rep.  28, 
31,  note,  Thayer  J.,  delivered  a  dis- 
senting opinion  in  which  he  said  that 
upon  the  main  question  in  the  case 
under  consideration,  where  a  lien  "was 
claimed  by  an  inn  keeper  on  a  piano, 
which  had  been  consigned  to  a  guest  to 
sell  on  commission,  there  was  "some 
doubt  in  view  of  the  authorities  upon 
the  subject,"  though  "upon  a  common 
sense  view  there  would  not  seem  to  be 
any;"  and  that  "it  would  shock  all  sense 
of  property  right"  that  a  party  could 
pledge  another's  piano  "for  his  own 
hotel  bill,  or  in  anj'  way  subject  it  to  the 
payment  thereof."  He  referred  to  the 
fact  that  numerous  cases  had  been  cited 
where  "such  a  lien  had  attached  to  the 
property  of  a  third  person,"  and  there- 
upon remarked;  "I  have  no  doubt  that 
such  lien  will  in  many  cases  attach 
to  the  property  taken  by  the  guest  to 
the  inn  at  which  he  obtains  accom- 
modation, though  he  be  not  the  owner 
of  it.  But  in  all  such  cases  it  seems  to 
me  the  property  must  have  derived  some 
special  benefit,  or  else  the  owner  must 
have  entrusted  it  to  a  party  under 
circumstances  from  which  he  could 
reasonably  have  concluded  that  the 
party  would  become  the  guest  of 
an  inn  and  take  the  property  with 
him    there    as    his    own;     and    I    do 
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25.  Knowledge  of  Ownership  of  Goods — Known  Ownership  of  Piana 
Loaned  by  Manufacturers,  etc. — An  inn  keeper  has  been  held  not 
entitled  to  a  lien  where  he  knew  that  the  piano  sent  to  his  guest, 
who  was  a  professional  pianist,  did  not  belong  to  the  guest,  but 
was  lent  to  him  by  a  manufacturer  of  pianos,  and  the  inn  keeper 
did  not  receive  it  as  a  part  of  the  guest's  goods. ^ 


not  think  the  rule  should  extend 
further  than  this  .  .  .  The 
propertjr  of  One  man  should  not  be  taken 
for  the  debt  of  another  against  the 
former's  consent,  unless  he  has  done 
some  act  or  neglected  some  duty  creating 
the  liability.  A  party  cannot  be  de- 
prived of  his  ownership  to  property  to 
satisfy  the  claim  of  another  unless  he 
has  in  some  way  obligated  himself  to 
submit  to  it.  He  must  have  agreed 
to  it  in  terms,  or  have  done  some 
act  directly  or  remotely  authorizing 
it." 

Under  Statutory  Regulations. — In 
Georgia,  under  a  construction  purport- 
ing to  follow  the  language  of  the  statute, 
it  has  been  held  that  the  lien  of  the 
landlord  of  an  inn  upon  goods  in  pos- 
session of  a  guest,  which  belong  to  a 
third  person,  must  be  limited  to  charges 
for  keeping,  storing  or  feeding  the 
specific  property  sought  to  be  subjected 
to  the  lien,  and  does  not  extend  to  a 
claim  for  board  of  the  guest.  Domestic 
Sewing  Machine  Co.  v.  Watters,  50  Ga. 
573.  574.  575.  following  like  ruling  as  to 
lien  of  livery  stable  keepers  in  Colquitt 
V.  Kirkham,  47  Ga.  555,  558.  See  Ga. 
Code  of  1882  and  1873,  §  2122,  cor- 
responding with  §  2096  of  the  code  of 
1867.  The  keeper  of  a  boarding  house 
has  a  lien  for  board,  under  the'  New 
York  statute,  upon  goods  belonging  to 
a  boarder's  mother  but  brought  upon 
the  premises  by  the  boarder  to  furnish 
his  room.  Jones  v.  Morrill,  42  Barb. 
(N.  Y.)  623,  626,  627.  Where  the  lien 
of  inn  keepers  and  of  boarding  house 
keepers  is  confined  by  the  statute  to  the 
"baggage  and  other  valuables  of  their 
guests  and  boarders,"  it  will  not  cover 
goods  of  third  persons  taken  to  the  inn  by 
the  guest.  Wyckoff  v.  Southern  Hotel 
Co.,  24  Mo.  App.  382,  387,  where  a  lien 
was  claimed  on  a  typewriter  which  had 
been  loaned  to  a  guest  at  the  hotel,  but 
the  court  insisted  upon  a  strict  con- 
struction of  the  statute  in  this  regard, 
though  in  the  course  of  the  opinion  the 
scope  and  grounds  of  the  inn  keeper's 
lien  at  common  law  were  thus  stated. 
(p.  386)  by  Thompson,  J.:  "The 
authorities  cited  on  behalf  of  the  de- 
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fendant  (who  was  the  inn  keeper)  go  tO' 
show  that  by  the  common  law  an  inn 
keeper  had  a  lien  upon  the  goods  of  his 
guest,  brought  to  his  inn  for  board  and 
lodging  furnished  by  him  to  the  guest 
at  the  request  of  the  latter,  although  the 
goods  may  not  have  been  the  property 
of  the  guest,  but  may  have  beer,  the 
property  of  some  third  person,  provided 
the  inn  keeper  was  not  aware  that  the 
goods  were  not  the  property  of  the 
guest.  Calye's  Case,  8  Coke  Rep.  32 
a;  Threfall  -u.  Berwick,  L.  R.,  7  Q^  B. 
177  [s.  c,  26  L.  T.,  N.  S.  794,  or  2  Eng. 
Rep.  689] ;  s.  c,  aiSrmed,  L.  R.,  10  Q. 
B.  210  [or  12  Eng.  Rep.  266];  Manning 
V.  HoUenbeck,  27  Wis.  202;  Cook  v. 
Prentice  (Supr.  Ct.  Oreg.  1886),  34 
Alb.  L.  J.  93;  since  reported  as  Cook 
V.  Kane,  13  Oreg.  482;  s.  c,  57  Am^ 
Rep.  28;  Jones  v.  Morrill,  42  Barb.  (N. 
Y.)  623,  626,  per  Barnard,  J.;  Grinnell 
V.  Cook,  3  Hill  (N.  Y.)  485,  490,  per 
Bronson,  J;  s.  c,  38  Am.  Dec.  663;, 
Turrell  v.  Crawley,  18  L.  J.  (Q^  B.) 
155.  This  rule  has  been  thought  by  en- 
lightened judges,  even  in  recent  times,, 
to  be  a  just  rule.  It  is  grounded  upon 
the  extraordinary  liability  which  the 
law  imposes  upon  an  inn  keeper  in  re- 
spect of  goods  brought  by  his  guest  to- 
his  inn,  he  being  answerable  for  any 
loss  or  destruction  of  such  goods,  ex- 
cept such  as  arise  from  the  act  of  God 
or  the  public  enemy.  Several  of  the 
decisions  above  quoted  show  that  the 
courts  have  regarded  it  as  immaterial 
that  the  inn  keeper  may  not  have  been 
obliged  to  receive  into  his  inn  goods  of 
the  character  of  the  article  in  contro- 
versy, since  when  he  did  consent  to  re- 
ceive them  the  extraordinary  liability 
with  which  the  law  charges  an  inn 
keeper  attached  to  him  in  respect  to 
them,  for  which  reason,  they  argue,  he 
ought  to  have  a  lien  upon  then*.  And 
the  cases  go  upon  the  ground  that  the 
lien'  of  the  inn  keeper  is  coextensive 
with  his  liability." 

1.  Broadwood  v.  Granara,  10  Ex. 
417,  422,  where  the  case  was  character- 
ized as  one  relating  to  goods  not 
brought  to  the  inn  by  a  traveller  as  his 
goods,    either   upon   his    coming   to  or 


knowledge  of 


INNS  AND  INN  KEEPERS,   ownership  of  Goods. 


Want  of  Knowledge  of  Ownership  of  Consigned  Piano,  etc. — But 
a  piano  has  been  held  not  chargeable  with  an  inn  keeper's  lien  for 
board  and  lodging  furnished  his  guest,  where  the  inn  keeper  did 
not  know  the  fact  that  it  was  the  property  of  a  third  person,  who 
had  consigned  it  to  the  guest  to  sell  on  commission,  but  such  inn 
keeper,  at  the  request  of  the  guest,  paid  the  freight  charges  on 
the  piano  and  took  it  into  his  custody,  receiving  it,  in  his  char- 
acter as  an  inn  keeper,  as  the  property  of  his  guest.* 

Drummer's  Goods  Known  to  Belong  to  Employer. — So  the  doc- 
trine that  the  inn  keeper  has  no  lien  upon  the  goods-  of  a  guest 
which  he  knows  to  belong  to  a  third  person,  has  been  applied  to 
the  goods  of  a  drummer,  for  whose  hotel  bill  the  inn  keeper 
brought  suit  against  the  employer* 


-whilst  staying  at  the  inn,  but  goods 
furnished  for  his  temporary  use  by  a 
third  person,  and  known  by  the  inn 
keeper  to  belong  to  that  person.  Platt, 
B.,  further  said,  at  p.  423:  "Here  the 
plaintifis  sent  a  pianoforte  to  the  room 
of  the  guest,  and  the  innkeeper  well 
knew  that  it  was  not  the  property  of 
the  guest,  and  that  it  was  not  com- 
petent for  him  to  pledge  it  for  a  debt  of 
his  own.  Then  how  can  it  be  said  that 
any  act  of  the  plaintiffs  gave  the  de- 
V  fendant  a  right  to  detain  the  pianoforte 
for  his  guest's  debt?  The  plaintiff 
might  have  taken  it  away  the  next 
minute.  The  case  does  not  fall  within 
the  principles  of  law  relating  to  the  lien 
of  inn  keepers."  It  has  been  remarked 
concerning  this  case,  that  "although 
there  are  certain  dicta  not  necessary  to 
the  decision  ...  to  the  effect  that 
the  inn  keeper  was  not  bound  to  receive 
the  piano,  yet  the  real'  ground  of  the 
decision  was  based  on  the  fact  that  the 
inn  keeper  knew  that  the  piano  sent  to 
his  guest  was  the  property  of  a  third 
person,  and  did  not  therefore  receive  it 
as  part  of  his  guest's  goods,  that  the 
right  to  subject  the  piano  to  his  lien 
was  denied,  but,  e  converso,  if  he  had  not 
known  the  piano  was  the  propert3'  of  a 
third  person,  and  had  received  it  as  the 
property  of  his  guest,  would  not  his  lien 
have  attached?"  Cook  v.  Kane,  13 
<Dreg.  482;  s.  c,  57  Am.  Rep.  28,  36. 
Appropriating  Horse  and  Cart. — In 
JohnsQn  v.  Hill,  3  Stark.  172,  a  person 
took  a  horse  and  cart  which  the  servant 
■of  the  owner  was  driving,  directed  the 
horse  to  be  put  in  the  stable  of  a  neigh- 
boring inn,  where  had  refreshment, 
and  refused  to  give  up  the  cart  and 
horse  until  the  owner  paid  a  certain 
sum  for  not  having  his  name  on  the 
■cart,  for  which  he  unsuocessfuUy  prose- 


cuted the  owner.  The  latter  brought 
trover  against  the  inn  keeper,  who  had 
offered  to  restore  the  cart  and  horse 
only  upon  being  paid  for  the 
keep  of  the  horse'  up  to  that  time. 
Concerning  this  case  Platt,  B.,  said, 
in  Broadwood  v.  Granara,  10  Ex.  417, 
423:  "If  a  person  brings  the  horse 
of  another  to  an  inn,  the  inn  keeper  may 
detain  it  from  the  owner  until  its  keep 
is  paid.  But  if,'  as  the  jury  found  in 
Johnson  v.  Hill,  3  Stark.  172,  the  inn 
keeper  knew  that  the  person  bringing 
the  horse  illegally  got  possession  of  it, 
and  therefore  had  no  right  to  pledge  it 
for  hi?  debt,  then  the  lien  does  not  at- 
tach." 

1.  Cook  V.  Kane,  13  Oreg.  482;  s. 
c,  57  Am.  Rep.  28,  29,  31.  In  this  case 
Lord,  J.,  said  it  was  not  doubted  but 
what  the  inn  keeper  "would  be  liable  for 
the  loss  of  the  piano,"  and  "in  such 
case  it  is  diiBcult  to  perceive  upon  what 
principle  of  law  or  justice  he  can  be  de- 
nied his  lien."  But  Thayer,  J.,  in  his 
dissenting  opinion  was  "inclined  to 
believe  that  the  burden  of  proof  was 
upon  the  inn  keeper  "to  show  that  he 
supposed  the  piano  to  belong  to  the 
guest,  and  that  he  entertained  him  upon 
the  faith  that  such  was  the  fact,  before 
he  could  claim  a  lien  upon  it  for  the 
hotel  bill." 

2.  Covington  v.  Newberger,  99  N. 
Car.  523,  where  Davis,  J.,  said: 
"But  counsel  for  the  plaintiff  insists 
that  the  innkeeper  has  a  lien  even  upon 
the  goods  of  a  third  person  held  by  a 
guest,  and  brought  within  the  inn;  and 
and  [that]  when  the  defendant  replevied 
the  goods  he  became  liable.  The  land- 
lord's or  inn  keeper's  lien  is  well  recog- 
nized. And  the  case  of  Cook  v.  Kane, 
13  Oreg.  482;  s.  c,  57  Am.  Rep.  28, 
cited   by  counsel,  is  authority  for  the 
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26.  Obligation  to  Receive  GooA^— Declarations  Treating  as  Cri- 
terion of  Lien. — There  are  declarations  in  some  of  the  cases  ta 
the  effect  that  the  Hen  of  an  inn  keeper  upon  property  is  only- 
commensurate  with  his  obligation  to  receive  it,  with  which  his 
liability  is  inseparably  connected.* 

Modern  Doctrine  Holding  Immaterial. — But  the  later  and  better 
sustained  view  is  that  it  "  is  not  material  whether  the  inn  keeper 
is  bound  to  receive  such  property  or  not,"  but  that  "  if  he  does 
receive  [it]  as  the  property  of  his  guest,  and  thereby  becomes 
liable  for  it,  he  must  be  entitled  to  his  lien."* 

27.  Articles  Covered  by  Lien— y^//  Goods  Brought  by  Guest. — 
The  lien  of  the  inn  keeper  on  the  goods  of  his  guest  is  not  con- 
fined to  such  things  as  travelling  guests  ordinarily  bring  with  them 
for  their  own  use  in  journeying  ;  but,  like  the  inn  keeper's  liability^ 
which  covers  even  chests  of  deeds,  charters  or  obligations,  his 
lien  extends  to  all  the  goods  which  the  guest  brings  with  him  to 
the  inn,  and  the  landlord  receives  as  his  regardless  of  their  char- 
acter, in  regard  to  bulk,  etc.* 


position  taken  by  counsel,  but  it  has  the 
qualification  'unless  he  knew  it  was  not 
the  property  of  the  guest.'  " 

Lawyer's  Blue  Bag. — In  a  case  con- 
cerning a  letter-book  in  a  blue  bag, 
brought  to  an  inn  by  the  former  clerk 
of  an  attorney  with  some  things  of 
his  own  in  it,  in  the  ordinary  way, 
Cresswell,  J.,  said  that  the  inn  keeper 
"could  have  no  suspicion  that  it  con- 
tained property  belonging  to  any  third 
person,"  and  distinguished  the  case  of 
Broadwood  ij.  Granara,  lo  Ex.  417. 

Lien  on  Hired  Carriage. — In  com- 
menting on  a  case  where  a  lien  was 
considered  to  cover  the  hired  carriage 
of  a  guest,  but  the  question  of  the  inn 
keeper's  knowledge  of  the  true  owner- 
ship was  not  passed  on,  Turrill  v. 
Crawley,  13  Q^  B.  197,  the  general 
doctrine  of  the  existence  of  a  lien  on 
goods  brought  to  the  inn  by  a  guest, 
where  the  inn  keeper  does  not  know 
they  belong  to  a  third  person,  and  there 
is  nothing  in  the  circumstances  of  the 
case  to  show  that  the  goods  were  not 
those  of  the  guest,  was  asserted  on  the 
authority  of  the  case  under  considera- 
tion. Threfall  v.  Berwick,  26  L.  T.,  N. 
S.  794,  797;  2  Eng.  Rep.  689,  697. 
Compare  report  of  same  case  in  Law 

R.,  7  QiB.  7ii,7H' 

1.  In  Threfall  v.  Borwick,  Law  R., 
.10  Qi  B.  210,  211;  s.  c,  12  Eng.  Rep. 
266,  267,  Lord  Coleridge,  C.  J., 
said:  "Is  there  any  authority  except 
the  dicta  of  Parke,  B.  [in  Broadwood 
V.  Granara,  10  Ex.  417,  420,  423],  which 


was  unnecessary  for  the  decision  of  the 
case  in  hand,  that  the  lien  is  only  com- 
mensurate with  the  obligation  to 
receive?"  In  Grinnell  v.  Cook,  3  Hill 
(N.  Y.)  485;  s.  c,  38  A-m.  Dec.  663,  664, 
665,  it  is  said  that  the  question  whether 
a  party  has  a  lien  on  horses  depends  on 
whether  he  was  bound  to  receive  And 
take  care  of  them,  and  would  have  been 
answerable  for  their  loss  if  they  had 
been  stolen  without  any  negligence  on 
his  part. 

2.  Cook  V.  Kane,  13  Oreg.  482;  s. 
c,  57  Am.  Rep.  28,  31;  quoting  opinions 
given  in  Threfall  v.  Borwick,  Law  R., 
7  Q^  B.  711,  713  (also  reported  in  26  L. 
T.,  N.  S.  794,  or  2  Eng.  Rep.  689),  which 
was  aflBrmed  on  appeal  in  Law  R.,  lo- 
Q^  B.  210,  211  ;  12  Eng.  Rep.  266, 
267.  In  the  latter  case  it  was  con- 
sidered that,  according  to  the  advanced 
usages  of  society,  an  inn  keeper  might 
well  be  bound  to  receive  a  piano  which 
a  guest  brought  to  the  inn  for  his  own 
amusement,  if  there  was  room  for  it. 
But  irrespective  of  this  point,  it  was 
regarded  as  too  clear  to  be  doubted 
that  an  inn  keeper,  having  taken  in  sucK 
an  article  and  safely  kept  it,  had  a  lien 
upon  it. 

3.  See  opinions  on  Threfall  v.  Bor- 
wick, L.  R.,  7  Qi  B.  711,  714  (also 
reported  In  26  L.  T.,  N.  S.  794,  797,  or  2 
Eng.  Rep.  689,  698);  s.  c.  affirmed  on 
appeal,  L.  R.,  10  Q^  te.  210;  o.  c,  12 
Eng.  Rep.  266.  Consult  also,  for  quota- 
tions from  these  opinions.  Cook  -v. 
Kane,   13   Oreg.  482;   s.    c,     57    Am. 
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Carriages  and  Horses. — So  the  lien  of  an  inn  keeper  covers 
carriages  as  well  as  horses,  since  carriages  are  commonly  used  in 
travelling  in  modern  times,  and  the  inn  keeper's  duties  and  privi- 
leges are  extended  to  them.^ 

28.  General  and  Special  Lien. — The  lien  of  an  inn  keeper  is 
general  for  his  whole  bill,  and  extends  to  all  the  goods  which  the 
guest  brings  with  him  to  the  inn,  instead  of  being  a  separate 
lien  on  each  particular  article  for  the  charges  incurred  in  reSpeet 
thereto.^  But  by  tlie  construction  given  to  statutory  provisions,* 
the  lien  of  an  inn  keeper  is  sometimes  restricted,  so  far  as  con- 
cerns goods  in  possession  of  a  guest  which  belong  to  a  third 
person,  to  charges  for  the  care  of  the  specific  property,  and  is 
not  permitted  to  extend  to  a  claim  for  the  board  of  the  guest.* 
So  it  would  seem  that  besides  the  general  lien  for  all  the  ex- 
penses of  a  guest  there  might  be  a  special  lien  on  g,  particular 
thing  for  its  own  expenses,  as  on  a  carriage  for  its  standing 
room.^ 

29.  Enforcement  of  Lien — Not,  by  Sale  Without  Judicial  Process. 
— An  inn  keeper  has  a  lien  on  the  baggage  of  his  guests  for  the 
nonpayment  of  their  bills,  but  he  has  no  power  to  enforce  such 
hen  by  sale  without  judicial  process.®  Indeed,  despite  a  dictum 
to  the  contrary,''  it  is  settled  that,  except  within  the  city  of  Lon- 
don, an  inn  keeper  cannot,  at  common  law,  sell  his  guest's  horse 


Rep.  28,  30.  Previously  there  were 
declarations  of  a  contrary  scope,  to  the 
effect  that  an  inn  keeper  is  bound  to 
take  in  only  such  articles  as  both  in 
nature  and  quality  are  reasonable  for  a 
traveller,  and  that  it  is  questionable 
■whether  he  is  bound  to  take  in  articles 
of  extraordinary'  bulk,  like  a  piano,  or 
has  any  lien  on  such  or  other  articles 
which  he  is  not  under  obligations  to 
receive.  See  remarks  of  Parke,  B., 
in  Broadwood  v.  Granara,  10  Ex.  417, 
quoted  in  Wilkins  v.  Earle,  3  Rob.  (N. 
Y.)  352;  s.  c,  19  Abb.  Pr.  (N.  Y.)  190; 
s.  c.  on  appeal,  44  N.  Y.  172. 

1.  See  Turrell  -v.  Crawley,  13  Q^B. 
197,  202;  Threfall -y.  Borwick,  26  L.T., 
N.  S.  794,  796,  or  2  Eng.  Rep.  689,  696; 
«.  c,  L.  R.,  7  Q^B.711;  s.  c.  on  appeal, 
L.R.,  10  Q^B.  210,  or  12  Eng.  Rep.  266. 

"Effects"  of  Boarders. — An  inn  keeper 
who  is  accustomed  to  take  boarders  is 
a  boarding  house  keeper  within  the 
New  Hampshire  statutes  relating  to 
the  lien  of  boarding,  house  keepers  on 
the  baggage  and  "effects"  of  their  guests . 
and  boarders  (N.  H.  Stats.  1859,  ch. 
2230),  and  has  a  lien  upon  the  horse 
his  boarder  for  such  boarder's  own  fare 
and  board,  but  not  for  the  keeping 
of  his  horse.  Cross  v.  Wilkins,  43  N. 
H.  332,  336. 


2.  See  Mulliner  -v.  Florence,  L.  R., 
3  Q^B.  D.  484;  s.  c,  28  Eng.  Rep.  390, 
where'  a  lien  for  the  guest's  reasonable 
expenses  was  held  to  attach  to  his 
horses,  his  harness,  his  carriage,  and 
all  his  gdods  conjointlj',  as  there  was 
one  contract  and  one  debt,  and  there- 
fore one  lien,  which  could  not  be  split 
up  and  a  separate  lien  claimed  in  re- 
spect of  different  chattels. 

3.  See   Georgia  code  of  1867,  §  2096. 

4.  Domestic  '  Sewing  Machine  Co. 
V.  Watters,  50  Ga.  573,  574,  following 
like  rule  as  to  lien  of  livery  stable 
keepers  in  Colquitt  v.  Kirkham,  47  Ga. 

555.  558-  ■      > 

6.  See  opinion  of  Lord  Denman, 
C.  J  in  Turrill  v.  Crawley,  13  Q.  B.  197. 

6.  See  Case  v.  Fogg,  46  Mo.  44,  48, 
where  it  appears  from  the  opinion  that  - 
a  tenfold  security  for  the  husband's  bill 
was  demanded  of  the  wife,  and  she  was 
hardly  permitted  to  take  a  change  of 
clothing  from  her  abundant  stores,  but 
in  a  short  time  without  judicial  process, 
large  Sa:ratoga  trunks,  loaded  with 
rich  goods  when  left,  and  of  whose  con- 
tents every  one  was  ignorant  except 
one  of  theiirm  of  innkeepers,  were  put 
up  at  auction  and  sold  for  a  song. 

7.  By  PopHAM,  C.  J.,  in  Hostler's 
Case,  Yelv. 
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for  his  keeping ;  ^  but  the  remedy  to  enforce  the  lien  is  by  action 
in  the  hature  of  a  bill  in  chancery.** 

Statutory  Regulation,  etc. — Under  an  enactment  in  England*  on 
the  subject,  however,  the  inn  keeper  not  only  has  a  passive  lien, 
but  also  the  active  right,  to  sell  the  goods  upon  giving  the  notice 
required  by  the  act.* 

Under  the  Missouri  statute  creating  a  lien  in  favor  of  hotel, 
inn  and  boarding  house  keepers,  upon  the  baggage  and  other 
■valuables  of  their  guests  or  boarders,  etc.,  and  upon  the  wages 
of  such  guests,  etc.,  a  justice's  judgment  for  the  debt  is  a  pre- 
requisite to  the  enforcement  of  the  lien,  and  such  enforcement 
must  be  made  in  conformity  with  the  statute. which  affords  an 
adequate  and  exclusive  remedy;^ 

30.  Waiver  of  Lien — By  Loss  of  Possession. — Upon  the  ground 
that  retention  of  possession  is  considered  necessary  to  the  con- 
tinuance of  a  lien,  the  lien  of  an  inn  keeper  is  deemed  waived  by 


loss  of  possession.® 

1.  See  Jones  -v.  Pearle,  i  Strange 
556;  Fox  V.  McGregor,  II  Barb.  (N.  Y.) 
41,  43:  2  Kent  Com.  642. 

2.  Fox  V.  McGregor,  11  Barb.  (N. 
Y.)  41,  43. 

Distinction  Between  Lien  Toy  Custom, 
and  Pawn  or  Fledge. — The  distinction 
made  in  this  connection  is  between  a 
mere  lien  for  work  and  materials,  as  in 
the  case  of  mechanics,  inn  holders,  and 
others,  bj  custom,  and  an  express 
pawn  or  pledge  of  goods  bj  the  owner, 
as  collateral  security  for  a  loan  of 
money,  where,  upon  the  lapse  of  a 
reasonable  time  after  default  the  cred- 
itor may  sell  the  pledge.  Doane  v. 
Russell,  3  Gray  (Mass.)  383,  384. 

3.  41  &  42  Vict.,  ch.  38. 

4.  Angus  V.  McLachlan,  Law  R.,  23 
Ch.  D.  330,  3.36. 

Detention  of  Property  After  Demand. — 
An  inn  keeper  is  guilty  of  conversion  if 
he  refuses  to  deliver  to  the  owner, 
upon  demand,  property  left  by  a 
■disappearing  party,  which  he  has  used 
to  such  an  extent  as  to  amount  to  a  full 
■equivalent  for  his  compensation:  Al- 
-vord  V.  Davenport,  43  Vt.  30,  34. 

Third  Person's  Promise  to  Pay  Debt  of 
■Guest. — When  an  inn  keeper  has  a  com- 
plete and  enforcible  lien  on  the  trunk  of 
his  guest,  a  promise  of  a  third  person  to 
pay  the  debt  of  the  guest  on  condition 
that  the  .property  subject  to  the  lien  be 
given  up,  is  binding  and  not  within  the 
statute  of  frauds:  Dunlap  v.  Thorne, 
I  Rich.  (S.  Car.)  213,  215. 

5.  Coates  v.  Acheson,  23  Mo.  App. 
355,  260. 

6.  In  Perkins  v.  Boardman,  14  Gray 
(Mass.)  481, 483,  it  is  said  by  Merrick, 


J. :  "  To  complete  the  right  of  lien,  it  is 
essential  that  the  possession  and  right 
of  possession  of  the  goods  pledged 
should  be  cpntinued  and  uninterrupted.  . 
A  relinquishment  of  the  possession  of 
property,  by  the  party  in  whose  favor 
a  lien  or  pledge  exists  to  the  general 
owner, is  an  abandonment, andoperates 
as  an  immediate  release  of  it.  Forth 
V.  Simpson,  i;^  Ad.  (N.  Y.)  &  E.  680; 
Bigelow  V.  Heaton,  4  Denio  496; 
Bailey  v.  Quint,  22  Vt.  464.  A  lien 
may  perhaps  be  renewed  by  the  return 
and  restitution  of  the  property;  but  in 
such  case  it  will  be  subordinate  to  any 
intervening  incumbrance  to  which  the 
property  in  the  meantime  has  become 
subject." 

Animals  Used  by  Mail  Contractor. — 
The  right  of  an  inn  keeper  to  a  lien  on 
property  is  denied  where  the  owner 
thereof  has  possession  of  the  property, 
as  in  the  cases  of  horses  of  a  mail  con- 
tractor which  were  always  in  his  pos- 
session and  regularly  used  by  him  until 
the  inn  keeper  locked  them  up  to  secure 
the  debt  due  for  providing  stables  and 
provender  for  them.  Hickman  v. 
Thomas,  16  Ala.  666,  670. 

Drummers'  Goods. —  The  principle 
that  there  may  be  a  waiver  of  lien  by 
relinquishing  possession  of  the  goods 
of  the  guest,  as  well  as  by  an  extension 
of  credit,  seems  to  receive  recognition 
from  statements  made  in  a  case  where 
an  inn  keeper  sued  a  merchant  for  his 
drummer's  hotel  bill,  and  where  at  the 
time  of  issuing  the  summons,  and  as 
ancillary  to  the  action,  a  warrant  of 
attachment  was  issued,  under  which 
certain   trunks   and   packages  of  sam- 
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Exception  Where  Fraudulent  Inducements  to  Part  with  Pos- 
session.— But  an  inn  keeper  does  not  waive  his  lien  wheii  he  is 
induced  to  part  with  the  possession  of  the  property  through  false 
and  fraudulent  representations  made  by  the  guest. ^ 

By  Selling  Chattel. — The  lien  of  an  inn  keeper  over  a  chattel 
is  waived   if,   in    order  to   reimburse  himself,   he    sells    it,   even. 


pies  in  possession  of  the  drum- 
mer were  seized  and  afterwards 
replevied  by  the  defendant.  Coving- 
ton V.  Newberger,  gg  N.  Car.  523.  In 
this  case  Davis,  J.,  said:  "Assuming 
that  upon  a  notificat-ion  of  the  failure 
of  the  drummer  in  the  first  instance,  to 
pay  cash,  according  to  the  general  cus- 
tom, the  defendant  would  have  been 
liable  for  the  hotel  bill  (when  the 
amount  of  the  account  was  insignifi- 
cant), and  assuming  that  the  plaintiff 
would  then  have  had  a  lien  upon  the 
trunks  and  samples  in  the  possession  of 
the  drummer  to  secure  the  cash  then 
due  from  his  customer,  and  instead  of 
availing  himself  of  it,  had  permitted 
the  drummer  to  carry  them  away  and 
extended  the  credit  from  time  to  time, 
in  the  manner  indicated  in  the  account, 
and  from  which,  we  think,  there  is  no 
evidence  of  authority,  then  he  would 
have  had  no  lien  upon  the  defendant's 
property  for  the  amount  of  the  unau- 
thorized credit,  and  the  fact  that  the 
defendant  replevied  the  goods  cannot 
help  the  plaintiff." 

Agisters  and  Livery  Stable  Keepers. — 
Besides  the  reasons  why  agisters  and 
livery  stable  keepers  have  no  lien  upon 
the  animals  in  their  charge,  found  in 
the  fact  that  they  do  not  impart  any 
new  value  to  the  animal,  or  come  with- 
in the  policy  of  the  law,  which  gives 
the  lien  for  the  benefit  of  trade,  further 
reasons  are  given  in  the  effect  of  the 
loss'  of  the  possession  of  the  animal 
which  may  be  taken  by  the  owner. 
Thus  in  Grinnell  v.  Cook,  3  Hill  (N. 
Y.)  485;  s.  c,  38  Am.  Dec.  663,  668, 
Bronson,  J.,  said  for  the  court:  "When 
horses  are  kept  at  livery,  the  owner 
takes  and  uses  them  at  pleasure,  and 
the  bailee  only  has  a  lien  so  long  as  he 
retains  the  uninterrupted  possession.  If 
the  owner  gets  the  property  into  his 
hands  without  fraud,  the  lien  is  at  an 
end,  and  it  will  not  be  revived  by  the 
return  of  the  goods.  Bevan  v.  Waters, 
3  Car.  &  P.  520;  Jones  v.  Thurloe,  8 
Mod.  172;  Jones  v.  Pearle,  i  Strange 
556;  Sweet  V.  Pym,  i  East  4.  So  in 
the  case  of  milch  cows,  the  agister  has 
no  lien,  for  the  reason  that  the  owner 


has  occasional  possession  for  the  pur- 
pose of  milking  them.  Jackson  v^ 
Cummins,  5  Mees.  &  W.^42;  Cross, 
on  Lien  25,  36,  332.  In  the  same 
opinion  it  was  also  considered  that  an 
inn  keeper  in  whose  stable  horses  were- 
placed  by  a  resident  of  the  same  village,, 
who  never  stopped  at  the  inn,  could  not 
stand  upon  any  better  footing  than  a 
livery  stable  keeper,  and  as  such  had  no- 
lien.  This  position  was  taken  because- 
the  inn  keeper  was  not  to  have  the  con- 
tinued and  exclusive  possession  of  the- 
horses,  but  the  owner  was  at  liberty  to 
take  and  use  them  when  he  pleased,. 
.  and  did  in  fact  take  them  at  his  pleas- 
ure; and  -while  it  was  not  shown  that, 
the  inn  keeper  was  at  home  when  the- 
owner  took  the  horses,  yet  there  was. 
no  pretence  that  they  were  taken  by 
fraud,  or  against  the  will  of  the  inn. 
keeper. 

Trainer  of  Horses. — So  it  is  held  that 
the  labor  and  skill  employed  on  a  race- 
horse by  a  trainer  are  a  good  founda- 
tion for  a  lien;  but  that  if  by  usage  or 
contract  the  owner  may  send  the  horse- 
to  run  at  any  race  he  chooses,  and. 
may  select  the  jockey,  the  trainer  has 
no  continuing  right  of  possession,  andl 
consequently  no  lien.  Forth  v.  Simp- 
son, 13  C^B.68o,  684,  686.  A  trainer's- 
lien  is  sustained,  however,  in  Bevan  v. 
Waters,  3  Car.  &  P.  520,  522;  Harris- 
V.  Woodruff,  124  Mass.  205. 

1.  Manning  v.  Hollenbeck,  27  Wis. 
202,  204.  In  this  case  it  was  claimed! 
that  there  was  a  clear  waiver  of  an  innv 
keeper's  lien  on  a  sample  trunk  by 
accepting  a  draft  for  the  hotel  bill  and 
parting  with  the  possession  of  the- 
trunk,  with  which  the  guest  was  al- 
lowed to  depart  in  reliance  upon  his- 
representations  that  the  draft  would  be- 
promptly  paid.  But  it  was  considered, 
that  such  a  case  is  "in  principle  analo- 
gous to  the  case  -where  a  vendor  is- 
induced  to  part  with  his  goods  through 
the  fraud  of  the  vendee,"  under  which, 
circumstances  the  "vendor  may  recover 
the  possession  from  the  fraudulent  pur- 
chaser, or  from  anyone  claiming  under 
him,  not  being  a  bona  fide  pur- 
chaser." 
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though  the  retention  of  the  chattel  is  attended  with  expense.* 
By  Taking  Security. — An  inn  keeper  who  accepts  security 
from  his  guest  for  the  payment  of  hotel  charges  does  not  waive 
his  lien  at  common  law  upon  the  goods  of  his  guest  for  the- 
payment  of  such  charges,  unless  there  is  something  in  the  nature 
of  the  security,  or  in  the  circumstances  under  which  it  was  taken, 
which  was  inconsistent  with  the  existence  or  continuance  of  the 
lien,  and,  therefore,  destructive  of  it.* 

31.  Boarding  House  Keeper's  lien — Inn  Keeper  Accustomed  to 
Take  Boarders,  etc. — The  lien  of  boarding  house  keepers  is 
created  by  statute,  and  is  sometimes  extended  to  include  inn 
keepers  who  are  accustomed  to  take  boarders.* 

Under,  New  York  Statute. — Under  the  New  York  statute  "  for 
the  protection  of  boarding  house  keepers,"  the  keeper  of  a 
boarding  house  has  a  lien  for  board  upon  goods  brought  upon 
the  premises  by  a  boarder  to  furnish  his  room,  although  they  do 
not  in  fact  belong  to  the  boarder,  but  to  a  stranger.* 

Under  Massachusetts  Statute. — Under  the  Massachusetts  stat- 
ute relating  to  the  lien  of  boarding  house  keepers,  such  lien  is 
valid  and  effectual  for  board  furnished  under  the  original  con- 
tract after  a  secret  sale  of  the  property  brought  to  the  boarding 
house  by  the  boarder.^ 

32.  Inn  Keeper's  Liabilities  in  General — For  Refusal  to  Furnish 
Entertainment,  etc. — If  an  inn  keeper  refuse  to  receive  and  enter- 
tain any  guest  who  comes  to  his  house  and  is  apparently  re- 
sponsible and  of  good  conduct,  he  is  liable  alike  to  an  indictment 
and  to  an  action  by  the  party  aggrieved.® 

For  Personal  Injuries. — So  inn  keepers  may  be  liable  for  direct 
personal  injuries,  as  assault  and  battery,  and  for  those  of  an  in- 

1.  See  Mulliner  v.  Florence,  Law  R.,  erence  to  the  permanent  or  transient 
3  Q^  B.  484;  s.  c,  28  Eng.  Rep.  390.  character  of  the  guests.  Stewart  v. 
For  similar  expressions  in  earlier  McCready,  24  How.  Pr.  (N.  Y.)  62,  63. 
English  cases,  see  Jones  v.  Thurloe,  But  the  statute  limits  the  lien  to  that 
8  Mod.  172;  Jones  v.  Pearle,  i  Strange  for  board  actually  due,  and  does  not 
i^'^^  557-  include  board   to  become  due  under  an 

2.  Angus  -D.  McLachlan,  Law  R.,  23  agreement  to  board  in  future.  Shafer 
Ch.  D.  330,  334.  335.  -0.  Guest,  6  Rob.  (N.  Y.)  264;  s.  c,  35 

3.  This  is  the  case  under  the  New  How.  (N.  Y.)  Pr.  184,  188. 
Hampshire  statutes  of  June,  1859,  ch.  5.  Bayley  tj.  Merrill,  10  Allen  (Mass.) 
2330,  to  which  the  construction  is  given  360.  But  a  boarding-house  keeper  has, 
that  an  inn  keeper  has  a  lien  upon  the  under  such  statute,  no  lien  for 
horse  of  his  boarder  for  such  boarder's  board  on  the  property-  of  a  husband 
fare  and  board,  but  not  for  the  keeping  brought  to  the  boarding  house  by 
of  the  horse.  Cross  v.  Wilkins,  43  N,  his  wife  and  child,  although  ,  they 
H.  332,  336.  Lien  of  boarding  house  have  been  dfJven  from  home  by  the 
keeper  under  Wisconsin  statute  like  cruelty  of  the  husband.  Mills  v. 
that  of  inn  keeper  on   goods  of  guest.  Shirley,  no  Mass.  158,  159. 

Nichols  V.   Halliday,  27  Wis.  406,  407.  6.  Watson  -u.  Cross,  2  Duv.  (Ky.)  147, 

4.  Jones  V.  Morrill,  42  Barb.  (N.  Y.)  148.  See  also  the  Civil  Rights  bill,  i 
623,  626,  627.  The  intentof  the  statute  Hughes  (U.  S.)  541,  542;  Rex  v.  Ivens, 
is  to  give  keepers  of  boarding-houses  7  Car.  &  P.  213,  219. 

the  same  lien  which  an  inn  keeper  has        Enactments   Against   Bad   Food   and 
upon  the  effects  of  a  guest,  without  ref-     Extra  Prices. — Inn   keepers  were  also 
II  C.  of  L.— 4  49 
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direct  nature,  such  as  result  from  negligence,  and  even  for  those 
of  more  remote  origin,  as  the  communication  of  an  infectious 
disease,  or  a  harmful  trick  played  by  a  fellow  guest. ^ 

Liability  for  Gocds  of  Guest. — But  the  chief  liability  of  an  inn 
keeper,  and  that  which  has  been  the  subject  of  the  most  dis- 
cussion in  the  courts,  is  his  extraordinary  common  law  responsi- 
bility for  the  loss  of  the  goods  of  his  guest.^ 

33.  Liability  for  Personal  Injuries — Assault  and  Indirect  Injuries. 
— Although  there  are  early  expressions  adverse  to  the  liability  of 
an  inn  keeper  where  the  guest  is  beaten  in  the  inn,^  yet  in  a 
modern  case  there  seems  to  be  a  recognition  of  the  liability  of 
an  inn  keeper  for  an  assault  and  battery  committed  by  his  em- 
ployes.* 

Injuries  by  Other  Guests. — The  doctrine  has  further  been  laid 
down  and  applied  so  as  to  hold  a  tavern  keeper  liable  in  damages 
for  injuries  suffered  by  a  minor,  to  whose  back  another  intoxi- 
cated guest  pinned   a  paper  and    set   it    on    fire.     Where   one 


restrained  \>j  ancient  statutes  from 
charging  exorbitant  prices  for  "horse, 
bread,"  etc.,  or  disposing  of  "corrupt 
wine  or  victuals."  See  Bac.  Abr., 
Inns  and  Inn  keepers  (c)  2. 

1.  See  Wade  v.  Thayer,  40  Cal.  578, 
585;  Sandjs  v.  Florence,  47  Law  J. 
Com.  P.  598;  Gilbert  v.  Hoffman,  66 
Iowa  205;  s.  c,  55  Am.  Rep.  263,  264; 
Rommel  v.  Schambacher,  11  Atl.  Rep. 
(Pa.)  779;  s.  c,  27  Am.  L.  Reg.,  N.  S. 
156,  and  note,  158. 

2.  For  general  statements  of  the 
existence  of  this  liability,  ?ee  Curtis  v. 
Murphy,  62  Wis.  4;  s.  c,  53  Am.  Rep- 
242,  243;  Russell  V.  Fagan,  8  Atl.  Rep. 
(Del.)  258;  s.  c,  23  The  Reporter  267. 

3.  See  Calye's  Case,  8  Co.  32,  33  b; 
s.  c,  I  Smith's  Le^d.  Cas.  *i35;  Bac. 
Abr.,  Inns  and  Inn  keepers  (c). 

4.  Wade  v.  Thayer,  40  Cal.  578,  585. 
In  this  case  there  was  evidence  tending 
to  show  that  the  plaintiff,  in  violation 
of  the  rules  of  a  hotel,  and  without 
first  having  obtained  leave  to  do  so, 
entered  one  of  the  bedrooms  while  in  a 
state  of  intoxication,  and  went  to  sleep 
on  the  bed  without  undressing,  in  which 
condition  he  was  discovered  by  the 
clerk  and  the  porter,  who  made  a  vio- 
lent assault  upon  him,  inflicting  serious 
bodily  injuries.  In  passing  upon  in- 
structions requested  by  the  hotel  keeper 
and  the  immediate  assailants,  who  com- 
prised the  defendants,  it  was  held^  that 
exemplary  damages  might  be  given  for 
a  wanton,  malicious  and  unprovoked 
assault  upon  the  person,  sirid  that  if  the 
assault  was  committed  by  the  clerk  and 
porter   while   in    the    performance    of 
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their  duties  as  the  servants  and  em- 
ployes of  the  hotel  keeper,  the  latter 
would  be  responsible  for  the  actual 
daniage  which  the  plaintiff  suffered, 
ev^n  though  he  was  not  present  and  in 
no  manner  consented  to  the  assault  or 
aided  therein.  Crockett,  J.,  who  de- 
livered the  opinion  of  the  court,  said : 
"He  would  be  responsible  as  principal, 
for  all  the  actual  damage  caused  by  his 
agents  and  servants  in  the  performance 
of  their  ofBcial  duties,  bu]t  would  not  be 
liable  for  wanton  and  malicious  acts 
done  without  his  consent  or  approval. 
This  question  was  fully  discussed  and 
the  authorities  cited  in  Turner  v.  N. 
etc.  R.  Co.,  34  Cal.  599,  and  need  not 
be  further  noticed."  But  a  landlord  of 
an  inn  has  been  held  not  indictable  for 
assault  and  battery  for  gently  leading 
out  an  obnoxious  guest.  Common- 
wealth V.  Mitchell,  2  Pars.  Sel.  Cas., 
(Pa.)  431,  436. 

Negligence  Where  Ceiling  Fell. — A 
statement  of  claim  has  further  been 
held  to  sufficiently  show  a  cause'  of 
action  against  the  proprietor  of  a  hotel, 
where  it  alleges  that  while  the  plaintiff 
was  using  such  hotel  as  a  guest  for 
reward,  by  the  negligence  of  the  de- 
fendant the  ceiling  of  the  room  in 
which  the  plaintiff  then  was  fell  upon 
and  injured  him.  Sandys  v.  Florence, 
47  L.  J.,  C.  P.  598. 

Communication  of  Infectious  Disease. 
— So  where  a  jury  was  justified  in  find- 
ing that  inn  keepers,  with  knowledge  of 
the  prevalence  of  smallpox  in  their 
hotel,  kept  it  open  for  business,  and 
permitted   a  party  to  become  a  guest 
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enters  a  saloon  or  tavern,  opened  for  the  entertainment  of  the 
public,  the  proprietor  is  bound  to  see  that  he  is  properly  pro- 
tected from  the  assaults  or  insults  not  only  of  those  who  are  in 
his  employ,  but  also  of  the  drunken  or  vicious  men  whom  he 
may  choose  to  harbor.^ 

34.  Extraordinary  Liability  of  Inn  Keeper — Beyond  Nearly  All 
Bailees. — The  liability  of  an  inn  keeper  is  more  severe  than  that 
of  any  other  bailee,  except  a  common  carrier.* 

At  Common  Law.- — The  conjmon  law,  as  is  well  known,  upon 
grounds  of  public  policy,  for  the  protection  of  travellers,  imposes 
an  extraordinary  liability  upon  an  inn  keeper  for  the  goods  of  his 
guest,  though  they  may  have  been  lost  without  his  fault.* 

Uncertain  Extent  and  Limits.— But  the  exact  extent  and  limits 
of  an  inn  keeper's  liability  for  the  goods  of  his  guest  are  not 
harmoniously  settled  by  the  decisions,*  and,  indeed,  the  rulings 
and  declarations  of  the  cases  are  remarkably  uncertain  upon  the 
vital  phases  of  the  subject.* 


Tvithout  informing  her  of  the  presence 
of  the  disease,  such  inn  keepers  would 
be  liable  to  the  guest  if  she  contracted 
the  disease  while  in  their  house,  and 
"was  herself  guilty  of  no  negligence 
<;ontributing  to  the  injury.  Gilbert  v. 
Hoffman,  66  Iowa  205;  s.  c,  55  Am. 
Rep.  263,  264. 

1.  Rommel  v.  Schambacher,  11  Atl. 
Rep.  (Pa.)  779,  s.  u.,  27  Am.  L.  Reg., 
N.  S-  156,  with  full  note,  158,  treating 
this  as  a  novel  but  sustainable  case. 
After  stating  the  case  of  Railroad  Co.  v. 
Pillow,  76  Pa.  St.  510,  the  opinion  pro- 
ceeds: "If  then  a  railroad  company  is 
liable  for  the  conduct  of  drunken  men 
"who  may  chance  to  board  its  cars, 
much  more  the  tavern  keeper  who  not 
only  permits  drunken  men  about  the 
premises,  but  furnishes  liquor  to  make 
them  drunk,  and  who  is  thus  instru- 
mental in  fitting  them  for  the  accom- 
plishment of  just  such  an  insane  and 
brutal  trick  as  that  disclosed  by  the 
-evidence  of  the  case  in  hand." 

2.  See  McDaniels  v.  Robinson,  26 
Vt.  3,  6;  s.  c.,62  Am.  Dec.  574,  580, 
where  Redfield.  C.  J.,  speaking  for 
the  court,  said:  "We  have  never  inti- 
mated that  we  were  prepared  to  put 
the'  liability  of  an  inn  keeper  upon  the 
same  ground  as  that  of  other  bailees. 
On  the  contrary,  we  regard  it  as  well 
settled  that  the  liability  of  an  innkeeper 
is  more  severe  than  that  of  any  other 
bailee,  with  the  single  exception  of 
<;ommon  carriers." 

3.  Curtis  V.  Murphy,  63  Wis.  4;  s.  c, 
53  Am.  Rep.  241,  243.  See  characteri- 
zation of  this  liability  as  "very  nearly 


absolute"  in  Myers  v.  Cottrill,  5  Biss. 
(U.  S.)  465,  470. 

4.  See  notes  to  Clute  v.  Wiggins,  14 
Johns.  (N.  Y.)  175;  s.  c,  7  Am.  Dec. 
452,  453,  and  notes  to  Cutler  v.  Bonney, 
30  Mich.  259;  s.  c.  18  Am.  Rep.  130, 
133.  Consult  also  Pinkerton  v.  Wood- 
ward, 33  Cal.  557,  s.  c,  91  Am.  Dec. 
657,  662. 

6.  See  McDaniels  v.  Robinson,  26 
Vt.  316;  s.  c,  62  Am.  Dec.  574, 579,  where 
the  court  said,  through  Redfield,  C.  J.: 
"In  regard  to  the  general  liability  of 
an  innkeeper  it  is  surprising  that  the  law- 
should  still  be  so  indeterminate.  But  the 
cases  are  fewer  and  less  decisive  upon 
this  important  subject  than  might  have 
been  expected.  .  ■ .  .  .  So  too,  we 
find  numerous  creditable  judges,  and 
some  decisions,  carrying  the  liability  of 
an  innkeeper  to  the  full  extent  of  a  com- 
mon carrier,  and  thus  making  him  an 
insurer  against  all  losses  not  caused  by 
the  act  of  God  or  the  public  enemy. 
But  such  is  clearly  not  the  course  of 
the  decisions  in  Westminster  hall,  and 
that  extreme  responsibility  was  ex- 
pressly repudiated  by  this  court:  Mer- 
ritt  V.  Clagham,  23  Vt.  177." 

So  in  discussing  the  question  of  the 
obligation  of  inn  keepers  to  respond  to 
their  guests  for  property  destroyed  by 
fire  without  negligence  on  the  part  of 
the  inn  keepers,  Campbell,  J.,  said,  in 
Cutler  V.  Bortney,  30  Mich.  259;  s.  c, 
18  Am.  Rep.  130:  "It  is  unfortunate 
that  upon  this  subject  there  is  some 
confusion,  arising  from  the  loose  dicta 
in  which  many  courts  have  indulged, 
when  dealing  with  cases  involving  the 
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35.  Liability  Compared  with  that  of  Common  G2i.TcieT— Similarity. 
— The  liability  of  the  common  carrier  and  inn  keeper  is  very 
similar,  as  they  are  both  bailees,  and  liable  for  losses  under  simi- 
lar circumstances ;  *  and  the  same  rule  seems  to  be  applicable  ta 
both  as  to  the  mode  of  subjecting  them  to  liability.^  Indeed^ 
the  liability  of  an  inn  keeper  is  widely  regarded  as  like  that  of  a 
common  carrier,  inasmuch  as  both  are  treated  by  a  large  propor- 
tion of  the  cases  as  insurers  of  property  committed  to  their  care.^ 

Difference. — But  it  has  been  pointed  out  that  the  cases  of  an 
inn  keeper  and  a  common  carrier,  though  analogous,  may  not  be 
alike;*  and  this  difference  is  developed  as  the  basis  of  a  more 
restricted  view  of  the  liability  of  an  inn  keeper,,  making  more 
liberal  exemptions  in  his  favor.^ 


liability  of  inn  keepers.  It  is  unsafe  to 
give  any  force  to  such  remarks  beyond 
the  analogies  of  the  cases  in  which  they 
are  found.  Upon  all  questiohs  Hot  de- 
cided by  recognized  and  accepted  prece- 
dents, we  can  only  rest  upon  the  an- 
cient maxims  of  the  common  law." 

1.  Hallenbake  v.  Fish,  8  Wend. 
(N.  Y.)  547;  s,.  c,  24  Am.  Dec.  88,  89. 
References  to  the  similarity  of  the 
functions  and  liabilities  of  these  two 
classes  of  bailees  we  also  found  in  Rus- 
sell V.  Fagan,  8.  Atl.  Rep.  (Del.)  258, 
261,  262. 

2.  Hallenbake  •::;.  Fish,  8  Wend.  (N. 
Y.)  547;  s.  c,  24  Am.  Dec.  88,  89, 
where  it  was  accordingly  held.,  that  the 
same  rule  is  applicable  in  an  action  of 
trover  against  an  inn  keeper  which 
governs  in  tnat  action  against  a  com- 
mon carrier  or  wharfinger,  and  that 
therefore  an  actual  conversion  must  be 
proved  to  maintain  such  an  action  for  a 
bridle  and  saddle  entrusted  to  an  inn 
keeper's  servant  by  a  guest  at  an  inn, 
but  which  could  not  be  found  when 
called  for. 

3.  See  Mason  v.  Thompson^  9  Pick. 
(Mass.)  280;  s.  c,  20  Am.  Dec.  471,  473; 
Neal  V.  Wilcox,  4  Jones  L.  (N.  Car.) 
146  ,  67  Am.  Dec.  266. 

In  Johnson  v.  Richardson,  17  111. 
302;  s.  c,  63  Am.  Dec.  369,  371,  it  is 
said:  "Some  of  the  cases  hold  inn 
keepers  liable  in  regard  to  the  property 
of  the  guest  to  the  same  extent  as  car- 
riers are  in  reference  to  goods  com- 
mitted to  them  for  transportation;  that 
is,  for  all  loss  or  injury  not  the  result  of 
accident." 

Special  Privileges,  etc. — In  Russell 
V.  Fagan,  8  Atl.  Rep.  (Del.)  258,  262, 
it  is  said:  "Public  policy  demands  that 
the  necessities  of  intercourse  by  travel 
shall  not  involve  danger  of  loss  from 
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inn  keepers  any  more  than  from  com- 
mon carriers  who  are  liable  to  those' 
employing  them  exactly  as  inn  keepers 
are  to  their  guests;  and  thej'  alike  have  a 
right  to  protect  themselves  by  special 
contract  not  contravening  such  policyj 
and  have  also  the  important  privilege 
of  retaining  the  property  for  whicli 
their  liability  exists  until  their  charges, 
in  the  one  case  for  the  entertainment 
given,  and  in  the  other  for  the  car- 
riage of  the  goods,  are  paid." 

4.  See  Fuller  v.  Coats,  18  Ohio  St. 
3^3,  350,  where  it  is  said  that  the 
"rules  of  law  controlling  both  these 
classes  of  liability  have  their  founda- 
tion in  considerations  of  public  utility," 
but  that  "it  does  not'  therefore  follow 
that  the  rule  in  every  case  is  precisely 
the  same,"  and  that  it  "would  seem, 
rather,  that  where  the  circumstances  of 
the  two  classes  differ,  public  utility 
might  reasonably  require  a  correspond- 
ing modification  of  the  rules  applicable 
to  the  case."  The  opinion  by  Day,  C. 
J.,  further  shows  how  the  case  of  a 
common  carrier  and  that  of  an  inn 
keeper,  though  analogous,  may  not  be 
alike,  but  explained  the  charge  of  the 
court  below,  which  was  under  consid- 
eration, without  drawing  anv  distinc- 
tion between  the  liability  in  the  two- 
cases. 

5.  See  McDaniels  v.  Robinson,  26 
Vt.  3,  6;  s.  c,  62  Am.  Dec.  574,  580, 
where  Redfield,  C.  J.,  said  for  the 
court:  "In  Richmond  v.  Smith,  8  Barn. 
&C.9;  s.  c,  15  Eng.  Com.  L.  144, 
Lord  Tenterden  says  in  regard  to 
goods  stolen  from  the  custody  of  an 
inn  keeper:  'The  situation  of  an  inn 
keeper  is  prefcisely  analogous  to 
that  of  a  carrier.'  This  may  ^e 
too  strongly  expressed,  if  applied 
to    all    cases    of     goods     taken    from 
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36.  Scope  of  liability — In  General. — Despite  the  divergence  of 
the  decisions  in  regard  to  the  scope  of  the  liabihty  of  the  inn 
keeper,  it  has  generally  been  held  that  he  is  absolutely  liable  for 
all  thefts  from  within,  or  unexplained  losses  of  property  in  his 
charge,  but  that  he  may  be  discharged  from  liability  by  any  con- 
tributory negligence  of  the  guest,  his  servants  or  companions ; 
and  in  many  cases  he  has  been  discharged  where  the  guest  exer- 
cised any  special  control  over  his  property.^ 

Accidental  Casualties  and  Acts  of  Force  from  Without. — But 
conflicting  views  have  been  held  concerning  the  liability  of  the  inn 
keeper  for  losses  by  purely  accidental  casualties  or  acts  of  force 
from  without.* 


the  custody  of  an  inn  keeper.  For  it 
may  be  done  by  superior  force,  and 
-without  his  fault,  and  still  not  the  force 
of  a  public  enemy,  which  is  necessary 
to  be  shown  to  excuse  a  common  car- 
rier. But  in  regard  to  goods  stolen 
from  the  custody  of  an  inn  keeper,  and 
no  evidence  to  show  how  it  was  done, 
or  by  whom,  the  liability  is  the  same  as 
that  of  a  carrier." 

"In  order  to  hold  a  bailee  liable  for 
that  which  is  in  no  respect  to  be  imputed 
either  to  his  own  negligence,"  says 
Campbell,  J.,  in  Cutler  -u.  Bonney,  30 
Mich.  259;  s.  c,  18  Am.  Rep.  127,  "or 
to  that  of  persons  for  whom  he  is  re- 
sponsible, there  should  be  found  clear 
authority.  The  common  law  has  de- 
<;lared  this  liability  against  one  class  of 
bailees,  and  has  made  common  carriers 
responsible  for  all  losses  not  caused  by 
public  enemies,  or  some  casualty  in  no 
way  arising  out  of  human  action." 
Then  referring  to  the  claim  that  in  this 
respect  common  carriers  and  inn  keep- 
<!rs  stand  on  the  same  footing,  it  is 
further  said:  "There  are  many  cases  in 
which  it  has  been  said  by  judges  that 
the  liability  is  not  distinguishable. 
Most  of  these  have  been  collected  in 
the  notes  of  Mr.  Holmes  to  the  last 
edition  of  Kent's  Commentaries.  2 
Kent  596.  But  .  .  .  there  is  noth- 
ing in  the  facts  of  any  authority  which 
we  have  discovered  which  called  for 
any  such  remark,  or  which  would  justify 
the  enforcement  of  a  liability  for  such  a 
loss  as  the  present  "  [where  goods  were 
destroyed  by  accidental  or  incidental 
lire,  without  fault  or  negligence  on  the 
part  of  the  inn  keepers  or  their  servants]. 
Exception  to  the  last  statement  was 
admitted  to  exist  in  some  decisions, 
which,  aside  from  one  or  two  cases, 
had  "arisen  from  thefts  or  unexplained 
losses  of  property,  while  it  was  within 
the  legal  custody  or  protection   of  the 


inn  keeper."  In  regard  to  the  state- 
ments of  text  writers  it  was  said:  "These 
writers,  or  at  least  such  of  them  as  are 
of  recognized  authority,  have  drawn  a 
line  between  carriers  and  inn  keepers, 
resting  on  the  distinction  between  abso- 
lute and  qualified  responsibility.  And 
none  of  the  accepted  writers  have 
found  any  authority  for  disregarding 
this  distinction.  The  two  classes  of 
bailees  have  been  kept  carefully  sepa- 
rate." 

1.  See  Cutler  v.  Bonney,  30  Mich. 
259;  s.  c,  18  Am.  Rep.  127,  128,  where 
it  is  said  that  the  rule  actually  applied 
in  all  cases  arising  from  thefts  or  unex- 
plained losses  of  property,  while  it  was 
within  the  legal  custody  or  protection 
orthe  inn  keeper,  has  been  that  all  such 
losses  were  presumably  due  to  the  neg- 
lect of  the  inn  keeper.  Then  the  fol- 
lowing comprehensive  statement  of  the 
scope  of  an  inn  keeper's  liability  is 
made:  "Generally,  and  perhaps  uni- 
versally, he  has  been  held  to  an  abso- 
lute responsibility  for  all  thefts  from 
within,  or  unexplained,  whether  com- 
mitted by  guests,  servants  or  strangers. 
But  he  has  quite  as  uniformly  been  dis- 
charged by  any  negligence  of  the  guest, 
conducing  to  the  injury,  and  he  has  not 
been  held  for  acts  done  by  the  servants 
of  guests,  or  by  those  whom  thej'  have 
admitted  into  their  rooms.  And  in 
many  cases  he  has  been  held  discharged 
where  the  guest  has  exercised  any 
special  control  over  his  property.  The 
general  principle  seems  to  be  that  the 
inn  keeper  guarantees  the  good  conduct 
of  all  persons  whom  he  admits  under 
his  roof,  provided  his  guests  are  them- 
selves guilty  of  no  negligence  to  forfeit 
the  guarantee." 

2.  In  Cutler  v.  Bonney,  30  Mich. 
259;  s.  c,  18  Am.  Rep.  127,  128,  Camp- 
bell, J.,  said:  "We  have  found  no 
decision  holding  inn  keepers  liable  for 
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Various  Views  Maintained. — According  to  the  stricter  view, 
nothing  short  of  inevitable  accident,  casualty  of  war,  or  act  of 
the  guest,  his  servants,  or  friends  of  his  company,  will  excuse 
the  inn  keeper.^  But  three  more  or  less  distinct  views  of  the  scope 
of  the  inn  keeper's  liability  have  obtained  currency,  and  these 
may  be  designated  respectively  as  the  doctrines  of  prima  facie 
liability,  superior  force  and  strict  insurance.* 


losses  by  purely  accidental  casualties 
or  from  riots,  or  acts  of  force  from 
without,  such  as  have  been  from  the 
beginning  excepted  by  the  text  writers." 
But  see  statement  of  views  of  different 
lines  of  cases  in  Pinkerton  -v.  Wood- 
ward, 33  Cal.  557;  ».  c,  91  Am.  Dec. 
657,  662,  663.  Consult  also  Mateer  v. 
Brown,i  Cal.  221;  s.  c,  52  Am.  Dec.  303, 
307,311.  Compare  McDaniels  II.  Rob- 
inson, 26  Vt.   316;   s.  c,   62  Am.  Dec. 

574.  582. 

In  Lanier  v.  Youngblood,  73  Ala. 
587,  591,  referring  to  the  common  law 
liability  of  inn  keepers  it  is  said: 
"There  is  a  conflict  it  is  true  among  the 
authorities  on  one  point.  This  lia- 
bility is  stated  by  many  to  be  commen- 
surate with  that  of  the  common  carrier, 
who  is  regarded  as  an  insurer,  being  re- 
sponsible for  losses  of  every  character, 
except  such  as  were  occasioned  by  'the 
act  of  God,  the  public  enemy  or  the 
party  complaining.'  -^  Parsons'  Contr. 
146;  2  Story's  Contr.,  §  909;  Chitty'on 
Contr.-  675;  Sautiders  on  Negl.  212. 
By  other  writers  inn  keepers  are  held  to 
be  excused  for  losses  occasioned  by  vis 
major  or  irresistible  force  such  as 
robbery  or  fire.  2  Kent's  Com.  593; 
Wharton  on  Negl.,  §  678;  Redf.  on  Car., 


called  the  'act  of  God',  such  as  earth- 
quake, lightningjflood,  the  public  enemy, 
that  is,  the  forces  of  a  nation  engaged 
in  a  hostile  war  with  that  of  the  inn 
keeper:  and  the  act  or  conduct  of  the 
guest,  or  his  friends  or  servants.  The 
first  of  these  is  aptly  called  inevitable 
accident  without  the  intervention  of 
■man.  (2  Kent's  Com.  597);  that  is,  some 
casualty  which  human  foresight  could 
not  discern  and  from  the  consequences 
of  which,  therefore,  no  protection  could 
be  provided  .  .  .  This  is  appar- 
ently hard  law;  but  were  it  otherwise 
the  property  of  guests  at  an  inn  would 
be  in  such  insecurity  from  the  practices 
of  dishonest  landlords  with  corrupt 
servants  that  the  necessity  of  travel 
would  be  encountered  with  dread  and 
apprehension.  Compare  with  text 
Statement  of  New  York  rule  in  Classen 
V.  Leopold,  2  Sweeny  (N.  Y.)  705,  710. 
2.  Perhaps  the  best  summary  of  these 
positions  is  that  given .  in  the  following 
statement  in  Sibley  v.  Aldrich,  33  N. 
H.  553;  s.  c,  66  Am.  Dec.  745,  751: 
"Three  different  rules  appear  to  be  laid 
down  on  this  subject  in  different  au- 
thorities: I.  That  the  inn  keeper  is 
prima  facie  liable  for  the  loss  of  goods 
in  his  charge,  but  may  discharge  him- 


§  596;  Story  on  Bailments,  ^  472.     But    self  by  showing  that  the  goods   were 


however  this  may  be,  nothing  is  better 
settled  than  that  they  are  liable,  under 
the  rules  of  the  common  law,  for  losses 
occasioned  by  theft,  unless  superin- 
duced by  the  proximate  contributory 
negligence  of  the  owner.  2  Kent's 
Cora.  592;  Mason  ■«.  Thompson,  9  Pick. 
(Mass.)  280;  s.  c,  20  Am.  Dec.  471; 
Houser  v.  Tully,  62  Pa.  St.  92 ;  s.  c,  Am. 
Rep.  390;  Dunbier  v.  Day,  12  Neb. 
596;  s.  c,  41  Am.  Rep.  772;  Story  on 
Contr.,  §  748." 

1.  Russell  V.  Fagan,  8  Atl.  Rep. 
(Del.)  258,  261,  where  it  is  said  that 
where  the  relation  of  guest  in  an  inn 
exists,  whether  from  personal  en- 
tertainment or  that  given  to  the 
traveller's  beasts,  the  inn  keeper  is  abso- 
lutely liable  for  all  loss  or  damage  to 
the  property  of  the  guest,  subject  to 
certain  exceptions.     They  are  what   is 
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lost  without  his  negligence  or  default. 
.  .  .  This  view  of  the  law  is  sus- 
tained by  Dawson  ii-Chauncey,  5  Ad> 
&  E.  (N.  S.)  [5  Q^B.]  165,  and  by  Met- 
calf  V.  Hess,  14  111.  129.  2.  That  the 
inn  keeper  is  discharged  by  showing  how 
the  accident  happened,  and  that  it  hap- 
pened by  inevitable  accident  or  irre- 
sistible force,  though  the  accident 
might  not  amount  to  what  the  law  de- 
nominates the  act  of  God,  and  the  force 
might  not  be  the  power  of  a  public 
enemy.  This  rule  is  countenanced  by 
Merritt  v.  Claghorn,  23  Vt.  177,  and 
Kesten  [Kisten]  v.  Hildebrand,  9  B. 
Mon.  [Ky.]  72;  [s.  c,  48  Am.  Dec.  416]. 
3.  That  the  inn  keeper  is  liable  unless 
the  loss  was  caused  by  the  act  of  God, 
or  the  public  enemy,  or  by  the  fault, 
direct  or  implied,  of  the  guest.  This 
rule  is  maintained  in  Burgess  v.  Clem- 


Scope  of  LiabiUty.       INNS  AND  INN  KEEPERS.        Scope  of  LiabiUty, 

Limited  to  Guests. — An  inn  keeper  is  responsible  ■  for  money  or 
other  dead  property  lost  in  his  inn  only  where  the  party  losing  it 
was  a  guest  at  the  inn  at  the  time  of  the  loss.*  Nor,  according 
to  the  tendency  of  the  modern  cases  as  previously  discussed,  will 
the  mere  leaving  of  a  horse  at  an  inn  constitute  a  party  a  guest 
so  as  to  render  the  inn  keeper  liable  for  his  goods.^ 

Liability  to  Boarders. — There  is,  however,  a  distinction,  taken 
at  an  early  day,  between  the  liability  of  inn  keepers  towards 
guests  and  boarders,  pursuant  to  which,  if  the  goods  lost  belong 
to  a  boarder,*  he  would  be  required,  in  order  to  charge  the  inn 
keeper,  to  show  that  the  loss  was  owing  to  the  failure  on  his  part 
to  discharge  the  duties  which  his  situation  as  boarding  house 
keeper,  or  the  special  contract  with  the  other  party,  imposed  on 
him  ;  and  these  duties  must  be  measured  by  the  analogies  of  the 
law  applicable  to  other  species  of  bailments.* 

Suggested  Reconciliation  of  Authorities. — An  attempt  has  been 
made  to  reconcile  the  conflicting  decisions  on  the  inn  keeper's 
liability  for  property  of  his  guests  brought  within  the  inn,  and 
to  present  a  statement  of  the  law  on  the  subject,  as  thus  con- 
ceived to  be  harmonized.^ 


ent,  4  Maule  &  S.  306;  Richmond  -v. 
Smith,  8  Barn.  &  C!  9;  Fai-nworth  v. 
Packwood,  1  Stark.  249;  Eentw.  Shack- 
ford,  2  Barn.  &  Aid.  803;  Armistead  v. 
White,  6  Eng.  L.  &  Eq.  349;  Mason  -v. 
Thompson,  9  Pick.  (Mass.;  280;  s.  c,  20 
Am.  Dec.  471;  Shaw  v.  Berry,  31  Me. 
478;  s.  c,  52  Am.  Dec.  628.  Of  text  writ- 
ers, Story,  though  with  hesitation,  goes 
for  the  first  rule;  Kent  states  the  third 
rule  strongly,  and  Metcalf  adopts  the 
same,  and  the  civil  law  places  the  lia- 
bility of  the  inn  keeper  and  the  common 
carrier  on  the  same  footing  .  .  . 
On  the  whole,  we  think  that  the  better 
rule  is  the  strict  one  as  laid  down  in 
the  elaborate  and  very  satisfactory  case 
of  Shaw  V.  Berry,  31  Me.  478;  s.  c,  52 
Am.  Dec.  628,  supra.  The  weight  of 
authority  is  heavily  that  way,  and  the 
policy  and  analogies  of  the  law  lead  to 
the  same  conclusion." 

1.  Towson  V.  Havre  de  Grace  Bank, 
6  Har.  &  J.  (Del.)  47;  s.  c,  14  Am. 
Dec.  254,  257,  where  this  view  is  based 
on  the  fact  that  the  profit  arising  from 
the  entertainment  of  the  guest  is  the 
foundation  of  the  inn  keeper's  liabilitj'. 
"Inn  keepers  are  answerable,"  it  is  said 
in  this  case  (14  Am.  Dec.  256),  "by 
reason  of  the  profit  arising  either  from 
the  keeping  of  the  horses,  etc.,  of  their 
guests,  or  from  the  entertaining  of  the 
guests  themselves,  in  the  case  of  money 
or  other  property,  ftom  the  keeping  of 
which  alone  no  profit  can  arise."     "It 


is  well  settled,"  says  Bennett,  J.,  for 
the  court  in  McDaniels  v.  Robinson, 
28  Vt.  387;  s.  u.,  67  Am.  Dec.  720,  722, 
"that  if  a '  person  leave  at  an  inn  prop- 
erty from  which  the  inn  keeper  can 
derive  no  gain  from  its  keeping,  that  is 
dead  property,  as  it  is  termed,  and  goes 
away  himself,  and  it  is  stolen  in  his 
absence,  he  shall  have  no  action  against 
his  host  as  inn  keeper,  for  the  reason 
that  he  was  not  a  guest  at  the  time. 
See  York  v.  Grindstone,  1  Salk.  388; 
Selman  -v.  King,  Cro.  Jac.  183;  3  Bac. 
Abr.,  Wilson's  Ed.  665,  tit.  Inn  Keeper. 
Grinnell  v.  Cook,  3  Hill  (N.  Y.)  485; 
s.  c,  38  Am.  Dec.  663;  McDonald  v. 
Edgerton  [Egerton],  5  Barb.  [N.  Y.] 
560.  In  such  a  case,  all  that  could  be 
claimed  would  be  to  charge  him  as 
bailee." 

2.  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 
485:  s.  c,  38  Am.  Dec.  663;  Ingallsbee 
V.  Wood,  33  N.  Y.  577,  579;  s.  c,  88 
Am.  Dec.  409;  Healey  v.  Gray,  68  Me. 
489;  s.  c,  28  Am.  Rep.  80. 

But  see  McDaniels  v.  Robinson,  26 
Vt.  316;  s.  c,  62  Am.  Dec.  1574,  576-578; 
Russell  V.  Pagan,  8  Atl.'Rep.  (Del.) 
258,  260. 

3.  Manning  v.  Wells,  9  Humph. 
(Tenn.)  746;  s.  c,  51  Am.  Dec.  688, 
689.  Compare  Ingallsbee  v.  Wood,  33 
N.  Y.  577;  s.  c,  88  Am.  Dec.  409,  410. 

4.  Chamberlain  v.  Masterson,  26 
Ala.  371,  378. 

5.  Thus  in  Schouler    on    Bailments 
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INNS  AND  INN  KEEPERS.        within  the  inn. 


37.  Acts  of  Parties  Within  the  Inn — Servants  or  Agents. — The 
responsibility  of  the  inn  keeper  extends  to  all  his  servants  and 
domestics,  and  to  all  the  movable  goods  and  chattels  and  moneys 
of  his  guest  which  are  place"d  within  the  inn."^ 

Guests. — Inn  keepers  are  furthermore  answerable  for  the 
honesty,  not  only  of  their  servants,  but  of  their  guests.*  Indeed, 
all  the  cases  are  said  to  agree  that  an  inn  keeper  is  "  responsible 
for  the  acts  of  everyone  within  his  house,  unless  introduced  by  a 
guest."  * 


(2nd  ed.),  §  306,  note  6,  it  is  said:  "To 
attempt  to  reconcile  all  that  English  and 
American  courts  have  said  concerning 
an  inn  keeper's  liability  for  property  of 
guests  brought  within  the  inn  would  be 
a    hopeless    task.      But  .     some 

such  statement  as  the  following  may  be 
thought  to  bring  the  decisions  into  just 
harmony.  The  common  law  policy 
aims  to  promote  the  comfort  and  se- 
curity of  guests  at  an  inn,  .by  holding 
the  inn  keeper  responsible  as  extra- 
ordinary bailee  of  the  guest,  for  such 
property  as  the  latter  may  have  brought 
infra  hosfiiium,  to  the  extent  of  loss 
or  damage  occasioned  by  the  negligence 
or  misconduct  of  the  inn  keeper  himself, 
or  that  of  his  servants  and  his  family, 
and  apparently  of  other  guests  and  all 
such  parties  as  he  may  have  admitted 
upon  the  premises.  As  to  these  he  is 
deemed  an  insurer,  in  w^hich  sense  he 
cannot  set  up  their  want  of  authority 
from  him  or  even  his  noncontribution 
to  their  wrongful  acts  to  screen  himself 
from  the  consequences  of  loss  occa- 
sioned the  guest.  But  beyond  this,  he 
is  answerable  only  so  far  as  he  or  they 
may  have  contributed,  by  ordinary 
negligence  or  wilful  misconduct,  to  such 
loss  or  injury  as  is  occasioned  by  those 
from  without  the  inn  precincts,  as  by 
rioters,  genuine  burglars,  forcible  rob- 
bers, and  the  like;  and  the  same  as  to 
losses  caused  by  accidental  fire,  or  the 
act  of  God,  or  a  public  enemy.  Yet 
the  presumption  is  against  the  inn  keeper 
whenever  the  loss  occurs;  so  that  if  it 
be  by  persons  not  admitted,  but  forcing 
their  way  into  the  house,  the  burden  is 
upon  him  of  showing  -this.  The  inn- 
keeper may  exonerate  himself  by  show- 
ing that  the  guest  himself  was  at  fault, 
or  excluded  him  from  custody,  and  so 
contributed  to  the  loss;  and  special 
contract,  custom  and  legislation  may 
afford  him  special  exoneration  in  a 
certain  measure,  or  in  some  particular 
respect." 

1.   2   Kent    Com.  593,   as  quoted   in 
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Pinkerton  v.   Woodward,  33  Cal.  557; 
s.  c,  91  Am.  Dec.  657,  664. 

Persons  Officiating  as  Servants  or 
Agents. — In  Rockwell  v.  Proctor,  39 
Ga.  105,  107,  it  was  said  by  Warner, 
J.:  "It  was  the  duty  of  the  inn  keeper, 
either  by  himself  ol'  competent  servants 
or  agents,  to  take  charge  of  the  goods 
of  his  guests,  and  if  he  allowed  persons 
to  officiate  in  that  capacity  during  his 
absence  in  his  hotel,  he  is  responsible 
for  their  conduct,  and  for  the  loss  of 
the  goods  deposited  therein  as  directed 
by  such  servants  or  agents." 

2.  Gils  V.  Libby,  36  Barb.  (N.  Y.) 
70,  75,  a  case  which  keeps  inn  keepers 
to  the  strictest  responsibility,  and  is 
said  in  Dessauerw.  Baker,  i  Wils.  (Ind.) 
429, 431,  to  hold  the  absolute  liability 
of  the  host  for  robberies  or  larcenies 
committed  by  his  servants,  and  guests 
upon  guests.  In  Merritt  v.  Claghorn, 
23  Vt.  177,  182,  Judge  Redfield  says: 
"The  host  is,  we  apprehend,  upon 
principle,  always  liable  for  any  act  of 
his  servants  or  guests.  He  employs 
such  servants  as  he  chooses,  and  is 
bound  to  take  every  quiet  and  orderly 
guest  which  offers;  and  if  he  takes 
others,  even  in  good  faith,  it  ought  not 
to  be  at  the  expense  of  his  other  guests, 
who  derive  no  profit  and  have  no  con- 
cern in  their  being  there.  In  holding 
the  inn  keeper  liable  to  this  extent,  all 
opinions  concur."  This  language  is 
quoted  in  Dessauer  v.  Baker,  i  Wils. 
(Ind.)  429,  432,  in  which  case  it  is  also 
held  than  an  inn  keeper  is  responsible 
for  the  conduct  of  another  guest  placed 
in  a  room  already  occupied,  without 
the  consent  of  the  occupant.  See  also 
Baker  v.  Dessauer,  49  Ind.  28. 

3.  McDaniels  v.  Robinson,  26  Vt. 
316,  337;  s.  c,  62  Am.  Dec.  574.. 

"If  the  goods  of  the  guest  are  dam- 
aged in  the  inn,"  it  is  said  in  Houser  v. 
TuUy,  62  Pa.  St.  92,  96;  s.  c,  i  Am, 
Rep.  390  (quoted  in  Dunbier  v.  Day,  12 
Neb.  596;  s.  c,  41  Am.  Rep.  772,  775); 
"or  are  stolen  from  it  by  the  servants  or 
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38.  Acts  of  Parties  Without  the  Inn — Doctrine  of  Some  of  the 
Cases. — Some  of  the  cases  hold  that  the  inn  keeper  is  not  re- 
sponsible when  the  loss  was  occasioned  by  inevitable  casualty,  by 
irresistible  force,  by  superior  force,  or  by  robbery,  or  burglary 
•committed  by  persons  from  without  the  inn  ;  ^  and  some  go  even 
further,  and  hold  that  the  presumption  of  negligence  may  be 
rebutted  by  showing  that  there  was  no  negligence  in  point  of 
fact  on  his  part,  or  that  of  his  servants.* 

More  General  View. — But  the  preponderating  weight  of  author- 
ity from  the  time  of  the  decision  in  Calye's  Case,  8  Coke  32,  to 
the  present  time,  is  said  to  be  in  favor  of  the  rule  that  he  is 
liable  as  an  insurer,*  and  is  responsible  for  a  loss  occasioned  by 
his  own  servants,  by  other  guests,  by  robbery  or  burglary  from 
without  the  house,  or  by  rioters  or  mobs.* 


domestics,  or  by  a  stranger  guest,  he 
[referring  to  the  inn  keeper]  is  bound  to 
make  restitution,  for  it  is  his  duty  to 
provide  honest  servants  and  to  exercise 
an  exact  vigilance  over  all  persons 
coming  into  his  house,  as  guests  or 
otherwise.  His  responsibility  extends 
to  all  his  servants  and  domestics,  and 
to  all  the  moneys  of  his  guests  which 
are  placed  within  the  inn;  and  he  is 
bound  in  every  event  to  pay  for  them 
if  stolen,  unless  they  were  stolen  by  a 
servant  or  companion  of  the  guest." 
"In  case  of  a  loss  by  theft,"  it  is  further 
said  in  the  same  case,  "it  is  no  excuse 
for  the  inn  keeper  that  he  was  sick  or 
absent  from  home  at  the  time;  for  he  is- 
ijound,  in  such  cases,  to  provide  honest 
and  faithful  servants  according  to  the 
confidence  reposed  in  him  by  the  pub- 
lic." The  doctrine  of  this  case  is  re- 
affirmed in  Walsh  v.  Porterfield,  87  Pa. 
St.  376. 

1.  See  Kisten  v.  Hildebrand,  9  B. 
Mon.  (Ky.)  72,  73,  74;  s.  c,  48  Am. 
Dec.  416. 

2.  Pinkerton  v.  Woodward,  33  Cal. 
557;  s.  c,  91  Am.  Dec.  657,  662.  See, 
on  extent  ,of  inn  keeper's  liability,  note 
to  Clute  V.  Wiggins,  14  Johns.  (N.  Y.) 
175;  s.  c,  7  Am.  Dec.  452,  453;  also 
note  to  Cutler  v.  Bonney,  30  Mich.  259; 
B.  c,  18  Am.  Rep.  130,  133. 

3.  Pinkerton  v.  Woodward,  33  Cal. 
557;  s.  c,  gi  Am.  Dec.  657,  663. 

Grain  Stolen  from  Sleigh. — In  Clute 
V.  Wiggins,  14  Johns.  (N.  Y.)  175;  s.  c, 
7  Am.  Dec.  448,  a  wagoner  was  held 
entitled  to  recover  in  an  action  against 
a  tavern  keeper  for  the  value  of  several 
bags  of  wheat  and  barley  stolen  from 
the  sleigh  of  the  plaintiff  during  the 
night,  while   he  was  entertained   as   a 


guest  in  defendant's  house.  The  court 
said:  "On  general  principles  applica- 
ble to  this  subject,  the  defendant  is 
liable  for  the  loss  sustained  in  this  case. 
He  received  the  defendant  as  his  guest 
for  the  night,  with  his  loaded  sleigh 
and  horses.  The  sleigh,  with  all  its 
contents,  was  put  into  an  outhouse,  ap- 
purtenant to  the  inn,  'where  it  had  been 
usual  for  the  defendant  to  receive  loads 
of  that  description.'  The  doors  of  this 
wagon  house  were  broken  open,  from 
which  it  mav  be  inferred  that  the  build- 
ing was  close,  and  the  doors  fastened  in 
such  a  manner  as  to  promise  security. 
The  bags  of  grain,  therefore,  may  be 
deemed  to  have  been  infra  kosj>itium; 
and  being  so,  it  is  not  necessary  to 
prove  negligence  in  the  inn  keeper  to 
make  him  liable  for  the  loss.  Calye's 
Case,  8  Coke  32;  Bennett  v.  Miller 
[Mellor],  5  T.  R.  273." 

4.  I  Pars.  Contr.  523,  as  quoted  in 
Pinkerton  v.  Woodward,  33  Cal.  557; 
s.  c,  91  Am.  Dec.  657,  663.  Thus  in 
Mateer  v.  Brown,  i  Cal.  221;  s.  c,  52 
Am.  Dec.  303,  307-31 1,  it  is  held,  upon  a 
full  review  of  the  conflicting  authorities, 
that  an  inn  keeper  is  bound  to  keep  the 
property  of  his  guest  safe  from  burglars 
and  robbers  without  as  well  as  from 
thieves  within  his  house. 

Superior  Force. — In  McDaniels  -0. 
Robinson,  26  Vt.  316;  s.  c,  62  Am. 
Dec.  574,  582  (1854),  it  was  said  that 
"the  recent  decisions  seem  rather  to 
incline  to  the  view  that  the  host  is 
liable  for  all  losses  of  the  goods  of  his 
guest,  even  by  burglary  or  robbery, 
unless  produced  absolutely  by  superior 
force,  the  vis  major  of  the  schools."  In 
that  case  it  was  held,  that  an  inn  keeper 
cannot  be   exonerated  from  the  loss  of 
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39.  Liability  of  Inn  Keepers  ds  Insurers — Common  Law  Doctrine.— 
It  is  the  doctrine  of  the  common  law,  as  generally  understood^ 
and  the  view  maintained  by  many,  if  not  a  majority  of  the  cases, 
that  inn  keepers,  as  well  as  common  carriers,  are,  on  grounds  of 
public  policy,  treated  as  insurers,  and  are  liable,  except  for  acts 
of  God  or  the  public  enemy,  without  proof  of  negligence.* 

More  Exact  Statement  of  Doctrine. — As  the  doctrine  is  more 
exactly  expressed,  inn  keepers  as  well  as  common  carriers  are 
regarded  as  insurers  of  the  property  committed  to  their  care,  and 
are  bound  to  make  restitution  for  any  injury  or  loss  not  caused 
by  the  act  of  God  or  the  common  enemy,  or  the  neglect  or  fault 
of  the  owner  of  the  property.^ 

Development  of  Doctrine. — The  grounds  for  maintaining  this 
doctrine  are  developed  in  cases  which  show  the  different  views- 
entertained  on  the  subject.^ 


the  goods  of  his  guest  upon  presumption 
merelj,  or  indeed  without  proof  of  some 
of  the  circumstances  attending  the 
breaking  of  a  house  securely  fastened, 
but  that  he  is  bound  to  prove  the  mode 
in  which  the  goods  were  taken  from 
him,  and  that  it  was  without  any  fault 
or  negligence  on  his  part.  Under  the 
Civil  Code  of  Louisiana,  inn  keepers 
are  responsible  when  the  effects  of 
travellers  who  lodge  in  their  house  are 
stolen,  unless  they  show  that  the  same 
were  stolen  by  force  and  arms,  or  with 
exterior  breaking  of  doors,  or  by  any 
other  extraordinary  violence.  Wood- 
worth  V.  Morse,  i8  La.  An.  156,  157. 

1. 'Thus  in  an  action  on  the  case  on 
the  ''custom  of  the  land,"  inn  keepers 
as  well  as  common  carriers  are,  on 
ground  of  public  policy,  treated  as  in- 
surers, and  are  liable,  "except  for  the 
acts  of  God  and  the  enemies  of  the 
State,"  without  proof  of  negligence: 
Neal  V.  Wilcox,  4  Jones  L.  (N.  Car.) 
146;  s.  c,  67  Am.  Dec.  266. 

2.  Mason  v.  Thompson,  9  Pick. 
(Mass.)  280;  s.  c,  20  Am.  Dec.  471, 
473,  where  the  court,  through  Wilde, 
J.,  said:  "The  law  .  .  .  rests  on  the 
same  principle  of  policy  here  as  it  does 
in  England  and  other  countries,  and   it 


of  their  guests,  while  in  their  keeping, 
and  are  bound  to  make  restitution  for 
any  injury  or  loss,  not  occasioned  jDy 
the  act  of  God,  the  common  enemy,  or 
by  the  negligence  or  fault  of  the  guest." 
"This  statement  of  the  law  as  to  the 
liability  of  inn  keepers,"  says  Worden,- 
J.,  in  Laird  v.  Eichold,  10  Ind.  212,  213; 
s.  c,  71  Am,  Dec.  323,  324,  "is  certainly 
broad  enough  to  cover  the  case  of  a 
loss  or  injury  happening  without  the 
negligence  or  fault  of  the  inn  keeper. 
But  the  question  as  to  his  liability 
under  such  circumstances,  did  not 
arise  in  the  case,  and  was  not  involved 
in  the  decision,  hence,  what  is  said 
about  such  liability  must  be  looked 
upon,  not  as  the  point  decided,  but  as  a 
general  statement  of  the  law  as  to  the 
liability  of  inn  keepers,  without  advert- 
ing to  possible  exceptions '  or  qualifica- 
tions." 

3.  Thus  in  Pinkerton  v.  Woodward. 
33  Cal.  557;  s.  u.,  91  Am.  Dec.  657,  662, 
(1867),  referring  to  the  question  dis- 
cussed, by  counsel  whether  an  inn 
keeper  is  an  insurer  of  the  property  of 
his  guest  committed  to  his  care, 
Rhodes,  J.,  said  for  the  court:  "The 
authorities  do  not  agree  upon  this 
question.     Some  of  the  cases  hold  that 


is  wise   and   reasonable.     Inn  keepers     the  inn  keeper  is  not  responsible  when 


have  peculiar  privileges,  and  great 
facilities  to  abuse  their  trust,  if  they  are 
so  disposed,  and  therefore  it  is  that 
some  peculiar  liabilities  are  imposed 
upon  them  in  order  to  prevent,  as  far 
as  possible,  any  such  abuse." 

In  Thickstun  v.  Howard,  8  Blackf. 
(Ind.)  535,  the  court  likewise  saj's  that 
innkeepers,  as  well  as  common  carriers, 
"are  regarded  as  insurers  of  the  goods 
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the  loss  was  occasioned  by  inevitable 
casualty,  by  irresistible  iorce,  by  su- 
perior force,  or  by  robbery  or  burglary 
committed  by  persons  from  without 
the  inn;  and  some  go  even  further,  and 
hold  that  the  presumption  of  negli- 
gence may  be  rebutted  by  showing  that' 
there  was  no  negligence  in  point  of 
fact  on  his  part  or  that  of  his  servants. 
But  the  preponderating  weight  of  au- 
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thority,  from  the  time  of  the  decision  in 
Calye's  Case,  8  Coke  32,  to  the  present 
time,  is  in  favor  of  the  rule  that  he  is 
liable  as  an  insurer.  The  rule  is  thus 
stated  in  i  Parsons  on  Contracts,  523: 
"Public  policy  imposes  upon  an  inn 
keeper  a  severe  liability.  The  later, 
and  on  the  whole  prevailing  authorities 
make  him  an  insurer  of  the  property 
committed  to  his  care,  against  everj'- 
thing  but  the  act  of  God  or  the  public 
enemy,  or  the  neglect  or  fraud  of  the 
owner  of  the  property.  He  would 
then  be  liable  for  a  loss  occasioned  by 
his  own  servants,  by  other  guests,  by 
robbery  or  burglary  from  without  the 
house,  or  by  rioters  or  mobs."  The 
rule  is  carried  to  the  same  extent  in 
Mateer  v.  Brown,  i  Cal.  221;  s.  c,  52 
Am.  Dec.  303.  We  deem  it  unneces- 
sary at  this  time  to  enter  upon  a  review 
of  the  cases,  or  to  recapitulate  the 
argument  or  reasons  in  support  of  the 
rule,  as  this  has  very  fully  been,  done  in 
Shaw  V.  Berry,  31  Me.  478;  s.  c,  52 
Am.  Dec.  628;  Sibley  v.  Aldrich,  33 
N.  H.  553;  s.  c,  66  Am.  Dec.  745; 
Hulett  V.  Swift,  42  Barb.  (N.  Y.)  230; 
s.  c,  33  N.  Y.  571;  s.  c,  88  Am.  Dec. 
■  405.  See  also  Grinnell  v.  Cook,  3  Hill 
[N.  Y.]  485;  [s.  c,  38  Am.  Dec.  663]; 
Thickstone  [Thickstun]  v.  Howard,  8 
Blackf.  (Ind.)  535;  Piper  v.  Manny,  21 
Wend.  [N.  Y.]  282;  Mason  v.  Thomp- 
son, 9  Pick.  [Mass.]  280;  s.  c,  20  Am. 
Dec.  471." 

In  Mateer  v.  Brown,  i  Cal.  221;  s.  c, 
52  Am.  Dec.  303,  307;  in  discussing  the 
question  whether  robbery  from  without, 
or  burglary,  will  excuse  an  inn  keeper 
for  the  loss  of  the  goods  of  his  guest, 
after  repeating  the  views  of  an  inn 
keeper's  liability,  given  in  2  Kent.  Com. 
591,  593;  Story  Bailm.  fj  472  and  Jones 
Bailm.  pp.  94,  96,  the  court,  through 
Bennett,  J.,  says:  "It  thus  appears' 
that  while  Judge  Story  leaves  the  point 
under  consideration  at  loose  ends,  the 
two  other  distinguished  commentators 
above  cited  are  still  more  uncertain,  as 
neither  of  them  apparently  agrees  with 
himself,  and  from  their  opposing  rules, 
it  is  difficult  to  determine  to  which  side 
of  the  question  they  intended  to  adhere. 
The  contradiction  found  in  the  writings 
of  commentators,  as  well  as  the  diversity 
which'  exists  in  the  decisions  on  which 
their  various  statements  are  rested, 
seem  to  have  sprung  out  of  a  departure 
from  the  principles  on  which  the 
extraordinary  liability  of  inn  keepers 
and  common  carriers  is  based,  and 
from  what  appears  to  be  an   erroneous 


construction  of  the  doctrine  laid  down 
by  LoRi*  Coke,  in  Calye's  Case,  8  Co. 

In  Russell  v.  Fagan,  8  Atl.  Rep. 
(Del.)  258,  262,  Chief  Justice  Com- 
EGYS,  in  his  charge  to  the  jury,  ex- 
pressed the  view  that  "the  report  of 
Calye's  Case,  in  8  Coke  32,  did  not 
jqstify  the  opinion  of  it  expressed  by 
some  eminent  judges,  particularly  Jus- 
tice Story,  in  treating  of  the  law  con- 
cerning inn  keepers."  "Lord  Cokr 
certainly,  we  think,"  the  opinion  pro- 
ceeds, "did  not  mean  that  the  inn  keep- 
er was  not  an  insurer,  or  he  would  not 
have  used  the  language  immediately 
following  that  relied  upon  by  Justice 
Story  in  support  of  his  theory  of  quali- 
fied liability  beyond  that  of  a  carrier. 
His  meaning  seems  to  be  that  ascribed 
to  his  language  by  a  learned  California 
judge  in  Mateer  v.  Brown,  i  Cal.  221; 
s.  c,  52  Am.  Dec.  302." 

In  Hulett?;.  Swift,  33  N.  Y.  571;  s. 
c,  88  Am.  Dec.  405,  408,  the  court, 
through  Porter,  J.,  said:  "A  shade  of 
doubt  has  at  times,  been  thrown  over 
the  question  by  the  unguarded  language 
of  elementary  writers,  and  especially 
by  the  suggestion  of  Judge  Story  in  his 
treatise  on  the  Law  of  Bailments,  that 
the  inn  keeper  could  exonerate  himself 
from  liability  by  proving  that  he  was 
not  guilty  of  actual  negligjnce,  and 
this  view  seems  to  have  been 
adopted  in  two  of  the  Vermont  and 
one  of  the  English  cases.  Story  on 
Bailments,  §  472;  Dawson  ii.  Champ- 
ney,  8  Ad.  &  E.,  N.  S.  164  [which  should 
be  cited  as  5  Q^  B.  164];  Merrit  v. 
Claghorn,  23  Vt.  177;  McDaniels  v. 
Robinson,  28  Vt.  337;  s.  c,  67  Am.  Dec. 
720.  The  doctrine  of  these  cases  is 
opposed  to  the  general  current  of 
English  and  American  authority',  and 
evidently  had  its  origin  in  a  misappre- 
hension of  the  rule  as  stated  by  th& 
judges  in  Calye's  Case,  8  Coke  32.  It 
is  true  that  the  liability  of  the  inn 
keeper,  by  the  custom  of  the  realm,, 
was  not  unlimited  and  absolute,  and 
that  the  loss  of  the  goods  of  the  guest 
was  merely  presumptive  evidence  of  the 
default  of  the  landlord.  But  this  pre- 
sumption could  only  be  repelled  by 
proof  that  the  loss  was  attributable  to- 
the  negligence  and  fraud  of  the  guest, 
or  to  the  act  of  God  or  the  public 
enemy.  No  degree  of  diligence  or 
vigilance  on  the  part  of  the  inn  keeper 
could  absolve  him  from  his  common 
law  obligation  for  the  loss  of  his  guest,, 
unless   traceable   to  one  of  these   ex- 
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Modification  of  Doctrine. — A  modified  view  of  the  doctrine 
perhaps  midway  between  the  conflicting  positions,  exacts  of  an 
inn  keeper  extraordinary  care  of  the  goods  of  his  guest,  and 
holds  him  to  a  responsibility  approximating  insurance  of  such 
articles  when  confided  to  his  care  and  custody.^ 

40.  Prima  Facie  Liability  of  Inn  Keepers — Statement  of  Doctrine. 
— It  is  the  view  of  various  cases  that  an  inn  keeper  is  only  prima 
facie  liable  for  loss  or  damage  to  the  goods  of  his  guest,  and 
that  he  may  exonerate  himself  by  showing  that  the  loss  happened 
without  any  fault  on  his  part,  and  that  he  exercised  the  strictest  < 
care  and  diligence.^ 


•ceptional  causes.  Shaw  v.  Berry,  31 
Me.  745;  s.  c,  52  Am.  Dec.  628;  Sibley 
■V.  Aldrich,  33  N.  H.  553;  s.  c,  66  Am. 
Dec.  643.  The  rule  is  salutary;  and 
should  be  steadily  and  firmly  upheld, 
subject  to  the  statutory  regulations  for 
the  protection  of  hotel  proprietors 
from  fraud  and  negligence  on  the  part 
of  their  guests." 

1.  See  Weisenger  v.  Taylor,  i  Bush 
(Ky.)  275;  s.  c,  89  Am.  Dec.  626,  627, 
Tvhere  it  is  said  by  the  court,  through 
Robertson,  J.:  "The  common,  like 
the  civil  law,  but  even  more  stringent, 
•exacts  of  inn  keepers  as  bailees  of  the 
baggage  and  ^goods  of  their  guests, 
■extraordinary  care,  and  imposes  on 
them  a  responsibility  nearly  com- 
tnensurable  with  that  of  common 
carriers,  approximating  insurance  of 
such  articles  'when  confided  expressly 
•or  impliedly  to  their  custody  and  care. 
But  whenever  the  guest  assumes  the 
•custody  and  control  of  his  goods  in 
such  a  way  as  to  indicate  that  he  does 
not  trust  the  inn  keeper,  and  concedes 
to  him  no  control,  they  are  not  in  the 
implied  custody  of  the  inn  keeper,  and 
"he  is  therefore  not  responsible,  unless 
they  shall  be  stolen  by  sotne  of  his  own 
household,  whose  honesty  and  fidelity 
he  is  presumed  to  guarantee." 

2.  Prima  Facie  Liability  In  General. — 
There  is  not  an  entire  uniformity  of 
•opinion  among  legal  writers,  according 
to  Hill  V.  Owen,  5  Blackf.  (Ind.)  323; 
•s.  c,  35  Am.  Dec.  124,  upon  the  ques- 
tion "whether  an  inn  keeper  is  under 
the  same  rigid  liability  for  the  loss  of 
property  committed  to  his  care  that  a 
■common  carrier  is  subjected  to  by  a 
like  event."  "But  that  the  loss  of  the 
property  of  a  guest  from  a  common 
tavern,"  it  is  said  by  Dewey,  J.,  in  that 
•case:  "is  prima  facie  evidence  of  negli- 
gence on  the  part  of  its  keeper,  and 
unexplained,  sufficient  to  render  him 
iiable,  we  believe  to  be  a  doctrine  with 


regard  to  which  there  is  no  doubt. 
Story  on  Bailm.  314;  Burgess  v.  Clem- 
ents, 4  Maule  &  S.  306."  This  state- 
ment is  substantially  reiterated  in  Laird 
■V.  Eichold,  10  Ind.'  212,  213;  s.  c,  71 
Am.  Dec.  323,  324.  Expressions  in- 
volving the  idea  oi  prima  facie  liability 
are  used  even  in  cases  which  do  not 
adopt  the  doctrine  which  is  based  on 
that  expression. 

Thus  in  Russell  v.  Fagan,  8  Atl.  Rep. 
(Del.)  258,  261  (1886),  Chief  Justice 
CoMEGYS,  in  his  charge  to  the  jury, 
said:  "An  inn  keeper  is  like  a  common 
carrier,  an  insurer  of  the  goods  of  his 
giiest.  When  such  liability  is  the  sub- 
ject of  an  action,  he  is  deemed  in  law 
to  he  j>rima  facie  responsible,  so  that 
if  a  plaintiff  proves  himself  a  guest  in 
[the]. legal- sense,  and  sustains  a  loss 
while  that  relation  exists,  the  inn  keep- 
er's obligation  to  pay  for  it  at  once  be- 
comes perfect,  unless  he  can  show  that 
the  loss  occurred  by  the  act  of  God, 
the  enemies  of  the  country  or  the  fault . 
or  misconduct  of  the  plaintiff  or  his 
servants,  or  friends  of*  his  company,  as 
before  stated.  Nothing  short  of  inevi- 
table accident,  casualty  of  war,  or  act 
of  the  plaintiff,  his  servant,  or  such 
friends,  will  excuse  him." 

See  on  this  point  explanation  of  pre- 
sumptive negligence  of  inn  keeper  in 
Hulett  V.  Swift,  33  N.  Y.  571;  s.  i,.,  88 
Am.  Dec.  405,  408. 

See  Laird  v,  Eichold,  10  Ind.  212, 
215;  s.  c,  71  Am.  Dec.  323,  325,  in 
which  case  it  is  declared  to  be  the  cor- 
rect doctrine,  founded  on  principle  as 
well  as  authority,  and  fully  established 
by  the  cases  of  Dawson  v.  Chaunceyi 
48  Eng.  Com.  Law  164;  Kisten  v.  Hilde- 
_ brand  9  B.  Mon.  (Ky.)  72;  s.  c,  48  Am. 
Dec.  416;  Metcalf  v.  Hess,  14  111.  129; 
and  McDaniels  v.  Robinson,  26  Vt. 
316;  s.  c,  62  Am.  Dec.  574;  that  "an 
inn  keeper  is  only  frimafdcie  liable  for 
loss  or  damage  to  the  goods  of  his  guest 
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Current  Expression  of  Doctrine. — As  the  doctrine  is  compre- 
hensively expressed,  inn  keepers  are  not  responsible  to  the  same 
extent  as  common  carriers,  but  though  the  loss  of  goods  while  at 
an  inn  will  be  presumptive  evidence  of  the  negligence  of  the  inn 
keeper  or  his  domestics,  yet  he  may,  if  he  can,  repel  the  presump- 
tion of  negligence  and  show  that  there  has  been  no  negligence 
whatever,  or  that  the  loss  has  been  occasioned  by  inevitable 
accident  or  superior  force,^ 

Complete  Formulation  of  Doctrine. — Perhaps  the  most  complete 
statement  of  this  doctrine  is  contained  in  the  following  extract 
from  the  opinion  in  a  leading  case:  "The  general  doctrine  dedu- 
cible  from  the  authorities,  ancient  and  modern,  is  that  keepers  of 
public  inns  are  bound  well  and  safely  to  keep  the  property  of 
their  guests  accompanying  them  at  the  inn  ;  and  in  case  such  prop- 
erty is  lost  or  injured,  the  inn  keeper  can  only  absolve  himself 
from  liability  by  showing  that  the  loss  or  injury  occurred  with- 
out any  fault  whatever  on  his  part ;  or  by  the  fault  of  the  guest, 
his  companions  or  servants ;  or  by  superior  force  ;  and  the  burden 


while  in  his  possession,  and  that  he  may 
exculpate  himself  by  proof  that  the  loss 
did  not  happen  through  any  neglect  or 
fault  on  his  part,  or  that  of  his  servants 
for  whom  he  is  responsible."  "The  in- 
terests of  the  public,"said  WoRDEN,J.,in 
that  case,  which  reviews  various  au- 
thorities, "are  sufficiently  subserved  by 
holding  the  inn  keeper  prima  facie  lia- 
ble for  the  loss  or  injury  of  the  goods 
of  his  guest,  thus  throwing  the  burthen 
of  proof  upon  him  to  show  that  the  in- 
jury or  loss  happened  without  any  de- 
fault whatever  oij  his  part,  and  that  he 
exercised  the  strictest  care  and  diligence. 
And  it  is  more  in  accordance  with  the 
principles  of  natural  justice  to  permit 
him  to  exonerate  himself  by  making 
such  proof  than  to  shut  the  door 
against  him  and  hold  him  responsible 
for  an  accident  happening  entirely  with- 
out his  default,  and  against  which 
strict  care  and  prudence  would  not 
-guard."  It  is  said  of  this  case  irr  Baker 
■V.  Dessauer,  49  Ind.  28,  31,  that  it  "de- 
cides that  although  an  inn  keeper  is 
prima  facie  liable  for  the  loss  of  the 
goods  of  his  guest,  yet  that  he  may  ex- 
onerate himself  by  showing  that  the 
loss  happened  without  any  fault  on  his 
part,  and  that  he  exercised  the  strictest 
care  and  diligence." 

1  See  Howe  Machine  Co.  v.  Pease, 
49  Vt.  477,  483,  Redfield,  J.,  said: 
"Judge  Story  comprehensively  states 
tiie  rul-e  of  duty  and  liability  of  inn  keep- 
ers: 'Inn  keepers  are  not  responsible  to 
the  same  extent  as  common  carriers. 
The  loss  of  goods  while  at  an  inn  will 


be  presumptive  evidence  of  the  negli- 
gence of  the  inn  keeper  or  his  domestics. 
But  he  may  if  he  can  repel  the  pre- 
sumption of  negligence  and  show  that 
there  has  been  no  negligence  whatever, 
or  that  the  loss  has  been  occasioned  by 
inevitable  casually  or  superior  force.' 
This  rule  and  definition  was  adopted  by 
Chief  Justice  Redfield  in  McDan- 
iels  V.  Robinson,  26  Vt.  316,  336;  s.  c, 
62  Am.  Dec.  574,  581;  and  we  would 
not  attempt  to  improve  this  as  a  rule  of 
duty.  This  rule  of  law  is  of  universal 
application  as  to  all  species  of  property 
put  in  charge  of  the  landlord  bj'  the 
guest.  But  when  the  matter  of  fact, 
whether  the  landlord  is  at  fault  in  a  par- 
ticular case  is  being  enquired  into  and 
ascertained,  in  the  application  of  the 
rule  to  difterent  species  of  property  and 
different  conditions  of  property,  coun- 
ter presumptions  are  often  met  which 
exonerate  the  landlord  from  any  fault. 
Animals  subject  to  disease,  cutlery  and 
machinery  liable  to  rust,  fresh  fruits 
and  fish  liable  to  decay,  possess  within 
themselves  the  germs  and  susceptibili- 
ties that  work  out  such  results.  If  a 
horse  becomes  suddenly  diseased  with 
the  botts  or  other  malady,  or  if  fruits 
perish  in  the  package  as  delivered  to 
the  landlord,  the  natural  presumption  is. 
that  this  condition  occurred  in  the  due 
course  and  order  of  things,  and  from 
the  inherent  qualities  of  the  property, 
and  the  imputed  fault  or  negligence  is 
repelled." 

In  Kisten  v.  Hildebrand,  9  B.  Mon. 
(Ky.)  72,  73;  s.  i;.,  48  Am.  Dec.  416^ 
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of  prdof  to  exonerate  the  inn  keeper  is  upon  him,  for,  in  the  first 
instance,  the  law  will  attribute  the  injury  to  his  default."  ^ 

41.  Exoneration  by  Showing  Extreme  Care — Permissibility  of. — 
Under  the  doctrine  of  the  prima  facie  liability  of  the  inn  keeper, 
he  may  exonerate  himself  fromi  liability  by  showing  that  he  has, 
used  extreme  care  and  diligence.* 

What  Constitutes  "  Ut-most  Care "  Uncertain. — But  what  facts 
will  excuse  the  inn  keeper,  or  what  constitutes  this  "  utmost 
•care,"  are  matters  which  do  not  seem  to  be  well  settled.^ 

Ordinary  Care. — Sometimes,  though  there  does  not  seem  to  be 
any  line  of  cases  to  such  purport,  even  "  ordinary  care  "  is  spoken 
of  as  sufficient  for  the  inn  keeper  to  show  in  order  to  relieve  him- 
self of  liability.* 


185,  Chief  Justice  Marshall,  who 
delivered  the  opinion  of  the  court,  also 
said:  "An  inn  keeper  is /rz'»2«  facie  lia- 
ble for  all  losses  which  happen  to  the 
goods  of  his  guests  in  his  inn,  all  such 
being  attributed  to  him  on  the  ground 
of  public  policy,  and  the  confidence 
necessarily  reposed  in  him,  and  on  ac- 
count of  the  difSculty  of  proving  actual 
negligence.  But  he  is  not  liable  if  the 
loss  be  occasioned  by  external  force  or 
robbery,  or  if  it  be  attributable  to  the 
neglect  of  the  guest,  or  to  the  act  of  his 
servant  or  companion." 

1.  Johnson  v.  Richardson,  17  111.  278; 
s.  c,  63  Am.  Dec.  369,  371. 

2.  Howth  V.  Franklin,  20  Tex.  798; 
s.  c,  73  Am.  Dec.  218,  219. 

The  correctness  of  a  charge  of  the 
court  is  regarded  as  beyond  question,  in 
Dickerson  v'.  Rogers,  4  Humph. 
(Tenn.)  179;  s.  c,  40  Am.  Dec.  642, 
^43,  where  it  was  to  the  effect  that  an 
inn  keeper  is  bound  to  take  all  possible 
care  of  the  goods  of  his  guests;  and 
that  if  through  any  default  of  him  or 
his  servants,  any  injury  or  loss  should 
occur,  he  will  be  liable  in  damages  for 
the  value  of  the  property'  lost;  but  that  if 
the  injury  occurred  through  accident, 
and  from  no  default  or  neglect  of  the 
inn  keeper  or  his  servant,  he  will  be  ex- 
onerated from  liability.  The  opinion 
of  the  court,  by  Green,  J.,  states  or 
quotes  in  support  of  this  view  the  posi- 
tions taken  in  2  Kent  Com.  (2nd.  ed.) 
593;  Story  Bailm.  306,  §  470,  and  Jones 
on  Bailments  95.  But  see  criticism  of 
these  authorities  in  Mateer  v.  Brown, 
Cal.  221;  s.  c,  52  Am.  Dec.  303,  -307. 

3.  In  Howth  V.  Franklin,  20  Tex. 
798;  s.  c,  73  Am.  Dec.  218,  219, 
Roberts,  J.,  said  for  the  court: 
"When  property  committed  to  the  cus- 
tody of  an  inn  keeper  by  his  guest 
is     lost,     the     presumption     is     that 


the  inn  keeper  is  liable  for  it; 
and  he  can  relieve  himself  from  that 
liability  by  showing  that  he  has  used 
extreme  diligence.  What  facts  will  ex- 
cuse him  is  a  question,  perhaps,  not 
very  well  settled;  but  it  is  well  settled 
that  he  cannot  excuse  himself  without 
showing  that  he  has  used  extreme  care 
and  diligence  in  relation  to  the  prop- 
erty lost;  Edwards  on  Bailments  406; 
2  Kent  Com.  592." 

In  Dunbieri).  Day,  12  Neb.  596,  605; 
s.  c,  41  Am.  Rep.  772,  774  (1882), 
reference  is  made,  in  passing  upon  an 
instruction  deemed  objectionable,  to 
that  extreme  care  which,  according  to 
the  weight  of  authority,  the  law  im- 
poses upon  an  inn  keeper,  and  quota- 
tions to.  show  the  nature  of"  this 
"utmost  care"  are  given  from  2  Kent 
Com.  592;  Houser  v.  Tulley,  62  Pa.  St. 
92;  s.  c,  I  Am.  Rep.  390;  Redfield  on 
Carriers  and  Other  Bailees,  pp.  458  et 
seqi  464.  Reference  is  also  made,  in 
regard  to  the  inn  keeper's  liability  for 
losses  by  theft,  to  §  596  of  the  same 
work  and  to  Pinkerton  v.  Woodward, 
33  Cal.  557;  s.  c,  91  Am.  Dec.  657; 
Sibley  v.  Aldrich,  33  N.  H.  558;  s.c,  66 
Am.  Dec.  745;  Shaw  v.  Berry,  31  Me. 
478;  s.'c,  52  Am.  Dec.  628;  McDaniels 
V.  Robinson,  26  Vt.  316;  s.  c,  62  Am. 
Dec.  574;  Piper  v.  Manny,  21  Wend. 
(N.  Y.)  282;  Howth  V.  Franklin,  20 
Tex.  798;  s.  c,  73  Am.  Dec.  218;  John- 
son V.  Richardson,  17  111.  302;  s.  c,  63 
Am.  Dec.  369;  Mason  -v.  Thompson,  9 
Pick.  (Mass.)  280;  s.  c,  20  Am.  Dec. 
471 ;  Norcross  v.  Norcross,  53  Me.  163. 
It  will  be  seen  that  many  of  these  cases 
are  such  as  hold  an  inn  keeper  to  the 
strict  liability  of  an  insurer  and  would 
not  admit  proof  of  his  negligence  at  all, 
thus  including  any  question  of  the  degree 
of  care  and  diligence  exercised  by  him. 

4.   Thus  in   Newson  v.  Axon,  i  Mc- 
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Guest's  Contributory  Negligence. — Again,  it  is  declared  that  the 
standard  of  duty  for  the  inn  keeper  is  "  extraordinary  diligence," 
but  that  in  case  of  the  loss  of  his  guest's  goods,  the  presump- 
tion is  a  "  want  of  proper  diligence,"  though  the  inn  keeper  may 
relieve  himself  by  showing  contributory  negligence  on  the  part 
■of  the  guest.* 

42.  Loss  by  Accidental  Fire — Conflict  of  Authorities. — The  au- 
thorities are  not  harmonious  in  regard  to  the  liability  of  the  inn 
keeper  for  accidental  or  incidental  fire  occurring  without  his 
fault  or  negligence,  and  destroying  or  damaging  the  goods  of  his 
guest.* 

Inn  Keeper's  Liability  Maintained. — The  doctrine  that  an  inn 
Iceeper  is  responsible  for  the  safe  keeping  of  property  committed 
to  his  'custody  by  a  guest,  and  that  he  is  an  insurer  against  loss, 
unless  caused  by  the  negligence  or  fraud  of  the  guest,  or  by  the 
act  of  God  or  the  public  enemy,  has  been  applied,  in  a  leading  case 
in  New  York,  so  as  to  hold  the  inn  keeper  responsible  for  the 
value  of  property  of  a  guest  destroyed  by  fire  while  in  the  inn 
keeper's  custody.^ 

Inn  Keeperls  Liability  Denied.— ^ut  the  opposite  view,  exempt- 
ing the  inn  keeper  from  liability  for  goods  of  his  guest  de- 
stroyed by  fire  without  his  negligence,  is  strenuously  maintained 
in  a  leading  case  in  Michigan,* 


Cord  L.  (S.  Car.)  509;  s.  c,  10  Am.  Dec. 
■685,  the  position  seems  to  be  taken  that 
an  inn  keeper  is  liable  for  all  losses  that 
Tnight  have  been  prevented  by  ordinary 
•care;  and  that  whether  ordinary  care 
has  been  exercised  by  him  is  a  question 
for  the  jury,  the  burden  being  on  the 
inn  keeper  to  show  such  ordinary  care. 

1.  By  the  common  law  as  well  as  by 
the  statutes  of  Georgia,  it  is  said  in 
Ihat  state,  in  the  case  of  Sasseen  v.  Clark, 
37  Ga.,  242,  248  (1867),  "inn  keepers  are 
Sound  to  extraordinary  diligence  in 
preserving  the  property  of  their  guests, 
entrusted  to  their  care,  and  are  liable 
for  the  same  if  stolen,  where  the  guests 
have  complied  with  all  reasonable  rules 
■of  the  inns.  Rev.  Code,  §  2091; 
Story  Bailm.  §  §  470,  471 ;  Edwards 
Bailm.  4038." 

"In  case  of  the  loss  of  the  goods  en- 
iirusted  to  the  care  of  the  inn  keeper  by 
his  guest,"  continues  Walker,  J.,  in 
the  same  case,  "the  presumption  is  a 
want  of  proper  diligence  in  the  land- 
lord. Rev.  Code,  §  2094;  Story 
Bailm.  §  472.  He  may,  however,  re- 
lieve himself  from  liability  by  showing 
that  the  loss  was  occasioned  by  the 
negligence  or  fault  of  ther guest  himself." 

2.  See  consideration  of  subject  in  note 
to  Clute  V.  Wiggins,  14  Johns.  (N.  Y.) 
175  ;  s.  c,  7  Am.  Dec.  453,  454. 


3.  Hulett  V.  Swift,  33  N.  Y.  571 ;  s. 
c,  88  Am.  Dec.  405  (1865).  But  after 
the  decision  in  this  case  the  law  was 
modified  by  statute  in  1866,  appar- 
ently |With  the  view  of  mitigating  the 
rigor  of  the  rule  declared  in  that  case; 
See  Faucett  v.  Nicholls,  64  N.  Y.  377, 
380.  Compare  Mowers  v.  Fethers,  61 
N.  Y.  34;  s.  c,  ig  Am.  Rep.  244. 

Party  Leaving  Property  Not  a  Guest. — 
In  Ingallsbee  v.  Wood,  33  N.  Y.  577; 
s.  u.,  88  Am.  Dec.  409,  it  is  held  that  an 
inn  keeper  is  not  responsible  except  as 
an  ordinary  bailee  for  jiire,  for  the  safe 
keeping  of  a  horse  left  in  his  stable  by 
one  who  is  neither  a  lodger  nor  a  guest, 
where  the  animal  is  consumed  by  fire 
without  negligence  on  the  part  of  the 
inn  keeper. 

Showing  Want  of  Ordinary  or  Reason- 
able Care. —  Under  the  statutes  of 
Maine  (Stats.  174,  c.  1874,  .^  2)  inn 
holders  are  answerable  to  their  guests, 
in  case  of  loss  by  fire,  only  for  ordinary 
or  reasonable  care  in  the  custody  of 
their  baggage  or  other  property,  and 
consequently  cannot  be  held  liable 
where  no  want  of  such  care  is  alleged 
or  proved.  Burnham  v.  Young,  72 
Me.  273,  274. 

4.  Cutler  V.  Bonney,  30  Mich.  259; 
s.  c,  18  Am.  Rep.  127,  129,  where 
Campbell,  J.,  said:    "Accidental  fire 
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which  reviews  such  authorities  as  are  found  on  the  subject.* 
43.  Injuries  to  Animals —  Without  Negligence  of  Inn  Keeper. — The 
inn  keeper  has  been  held  Uable,  according  to  the  strict  view  of 
his  responsibiHty,  in  the  case  of  an  injury  to  an  animal  placed  in 
the  inn  keeper's  stable  by  a  guest,  where  such  injury  happened 
without  the  fault  of  any  one,  or  at  any  rate  without  actual  negli- 
gence on  the  part  of  the  inn  keeper.* 


stands  on  quite  as  strong  grounds  of 
exemption  as  other  mishaps.  The 
common  law  has  in  some  things  been 
modified  by  decisions,  but  it  is  con- 
trary to  law  to  follow  dicta  made  in 
cases  calling  for  no  departure  from  the 
old  law.  It  would  be  a  manifest  inno- 
vation to  create  a  liability  where  no 
possible  default  exists,  and  to  sustain 
such  an  innovation  there  ought  to  be 
both  reason  and  authority.  We  cannot 
object  to  follow  settled  law  in  our  own 
views  of  what  policy  ought  to  make  it. 
But  we  are  not  prepared  to  assume 
there  is  any  policy  which  will  compel 
persons  who  are  in  no  wise  in  fault  to 
respond  in  damages  where  the  law  is 
not  clear  against  them.  .And  the  au- 
thorities directly  in  point  on  losses  by 
fire  are  not  numerous,  and  do  not,  in 
our  judgment,  call  for  any  such 
consequences." 

1.  See  the  case  just  cited,  of  Cutler  v. 
Bonney,  30  Mich.  259;  s.  c,  18  Am.  Rep. 
127, 130,  where  it  is  said  that  the  doctrine 
imposing  upon  the  inn  keeper  liability 
for  accidental  fires  "may  be  said  to  rest 
entirely  on  what  was  said  by  Justice 
Porter  in  HUIett  v.  Swift,  33  N.  Y. 
571;  s.  c,  88  Am.  Dec.  405.  In  that 
case  the  subject  is  discussed  at  length, 
and  with  some  ability.  But  no  founda- 
tion is  shown  .there  for  the  doctrine 
asserted,  beyond  remarks  which  are 
confessedly  opposed  to  the  text  books, 
and  which  were  foreign  to  what  was  act- 
ually decided  in  the  cases  where  they 
are  found.  The  whole  opinion  of  the 
learned  judge  is  open  to  the  same  criti- 
cism; as  he  himself  declares,  the  point 
discussed  did  not  really  arise,  inasmuch 
as  no  proof  was  introduced  changing 
the  presumption  raised  by  law  against 
the  defendant.  The  opinion  was  not 
unanimous,  and  the  dissent  of  Judge 
Denio  would ,  detract  much  from  its 
force,  even  if  it  had  been  pertinent  to 
the  facts.  Opposed  to  this  is  the  case 
of  Merritt  v.  Claghorn,  23  Vt.  177,  in 
which  Judge  Redfield,  delivering  the 
opinion  of  the  court,  reached  the  con- 
clusion that  where  there  was  no  negli- 


gence there  was  no  responsibility  for 
loss  by  fire.  This  opinion  is  an  able 
one,  and  was  not  given  beyond  the- 
facts.  It  has  been  .both  approved  and 
criticised,  but  no  occasion  has  hereto- 
fore arisen  to  consider  its  correctness 
upon  similar  facts.  Vance  v.  Throck- 
morton, 5  Bush  (Ky.)  42;  s.  c,  96  Am> 
Dec.  327,  is  to  the  same  effect,  but 
there,  too,  the  decision  might  have- 
rested  on  other  grounds,  and  its- 
authority  is  therefore  diminished.  We- 
regard  the  decision  in  Vermont  ^s  rea- 
sonable, and  as  within  the  fair  meaning: 
of  the  common  law  rule." 

2.  Thus  in  Sibley  v.  Aldrich,  33  N. 
H.  .S53;  s.  c.,  66  Am.  Dec.  745,  749. 
(1856;,  it  is  said:  "The  question  was 
very  fully  and  ably  discussed  in  the- 
recent  case  of  Shaw  v.  Berry,  31  Me^ 
478;  s.  c,  52  Am.  Dec.  628,  and  the- 
court  there  came  to  the  conclusion  that 
to  discharge  an  inn  keeper  from  liability 
for  the  loss  of  goods  in  his  charge  it  is- 
not  sufficient  for  him  to  show  that  the 
loss  did  not  happen  by  his  neglect  or- 
default,  but  that  he  must  go  further  and. 
show  that  it  happened  by  the  fault,, 
direct  or  indirect,  of  the  owner."  In: 
the  first  of  these  cases  "a  horse  placed! 
by  a  servant  of  the  guest  in  the  inn 
.keeper's  stable  was  kicked  by  the  horse-- 
of  another  traveller,  and  his  leg 
broken,  while  in  the  other  case  the- 
horse  of  the  guest  was  placed  in  the- 
stable  in  the  evening  and  properly 
cared  for,  but  in  the  morning  one  of 
his  hind  legs  was  found  to  have  been, 
broken  above  the  gambrel  joint."  On. 
facts  very  similar  to  those  of  the  former 
case,  however,  a  different  conclusion: 
was  supported  in  Dawson  v.  Chauncey,, 
S  Q^B.  164,  168. 

Inevitable  Accident. — In  Russell  v. 
Fagan,  8  Atl.  Rep.  (Del.)  2,i;8,  261,  one- 
of  the  exceptions  to  the  absolute  lia- 
bility of  the  inn  keeper  for  the  goods  of 
his  guest  is  said  to  be  the  act  of 
God,  "which  is  aptly  called  inevitable 
accident  without  the  intervention  of 
man  (2  Kent  Com.  597);  that  is,  some 
casualty  which  human  foresight  could 
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Death  of  Animal. — Where  the  doctrine  of  prima  facie  liability 
prevails,  it  is  deemed  applicable  to  loss  to  the  guest  occasioned 
by  the  death  of  an  animal.^ 


not  discern,  and  from  the  consequences 
of  which,  tlierefore,  no  protection  could 
be  provided;"  and  the  question  to  be 
decided  was  stated  to  be,  whether  the 
brealiing  of  a  mare's  leg  was  a  pure 
accident,  that  is,  a  casualty  In  no  de- 
gree chargeable  to  any  act  or  omission 
of  the  inn  keeper  or  his  groom. 

1.  Thus  in  Metcalf  v.  Hess,  14  111. 
129,  13T,  it  is  laid  down  that  in  cases 
"where  the  loss  is  occasioned  by  the 
death  of  an  animal,  the  requirements  of 
public  policy  are  fully  answered  by 
holding  the  inn  ^Lee^er  frima  facie  lia- 
ble for  the  loss,  leaving  him  to  exoner- 
ate himself,  if  he  can,  by  showing  that 
the  death  was  in  no  manner  occasioned 
Toy  a  want  of  proper  care  and  attention 
on  his  part." 

More  Stringent  Eule  Not  Sustained. — 
There  has  been  a  refusal  to  support  a 
more  stringent  rule  against  the  guest  in 
Hill  V.  Owen,  5  Blackf.  (Ind.)  323,  324; 
s.  c,  35  Am.  Dec.  124,  where  Dewey, 
J.,  said:  "It  is  true,  we  have  seen  no 
case  against  an  inn  keeper,  in  which  the 
loss  complained  of  was  caused  by  the 
death  of  an  aniilial.  But  as  this  kind 
of  loss,  like  that  occasioned  by  the  ab- 
sence of  property  must  take  place  under 
circumstances  which  may  or  may  not 
excuse  the  defendant,  as  the  case  may 
be,  we  see  no  reason  to  distinguish  be- 
tween them  in  the  application  of  the 
rules  of  evidence,  making  the  loss  in 
the  latter  event  frima  facie  evidence 
of  negligence  and  in  the  former  requir- 
ing the  plaintiff  to  go  further,  and  show 
the  acts  of  neglect  which  caused  the 
■  loss.  The  policy  of  the  law  has  de- 
volved upon  inn  keepers  a  severe  lia- 
bility, lest  they  be  tempted  by  motives 
of  gain  to  collude  with  evil  disposed 
persons,  and  afford  facilities  in  p,urloin- 
ing  the  property  of  their  guests.  This 
reason,  we  are  aware,  does  not  apply 
to  the  loss  of  property  rendered  useless 
by  death;  but  as  the  tavern  keeper  has 
it  more  in  his  power  to  give  to  such  an 
event  the  appearance  of  inevitable  acci- 
dent, by  throwing  around  it  delusive 
circumstances,  than  the  owner  of  the 
property  has  to  do  away  that  appear- 
ance, we  think  there  is  sufficient  reason 
why  the  death  of  an  animal,  while  in 
his  keeping,  should  be  considered  suffi- 
cient to  charge  him  with  the  loss,  unless 
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he  can  exculpate  himself  by  showing 
due  care  on  his  part."  ' 

Kepelling  Landlord's  Imputed  Fault 
or  Negligence. — Indeed  an  extension  of 
the  rule  in  the  other  direction  is  indi- 
cated in  Howe  Machine  Co.  v.  Pease, 
49  Vt.  477,483,  484,  where  it  is  said,  in 
the  case  of  an  action  against  an  inn 
■keeper  for  alleged  negligence  in  keep- 
ing a  horse,  whereby  he  fell  ill  and  be- 
came worthless:  "If  a  horse  becomes 
suddenly  diseased,  with  the  botts  or 
other  malady,  or  if  fruits  perish  in  the 
package  as  delivered  to  the  landlord, 
the  natural  presumption  is  that  this 
condition  occurred  in  the  due  course 
and  order  of  things,  and  from  the  in- 
herent qualities  of  the  property;  and 
the  imputed  fault  or  negligence  of  the 
landlord  is  repelled." 

Death  ftom  Injury  During  Removal  of 
Animal  from  Inn  Premises. — An  inn 
keeper  has  been  held  liable  for  an  in- 
jury to  a  guest's  horse  causing  its 
death  from  the  kick  of  a  stallion  while 
passing  the  stall  of  the  latter  animal, 
where  such  injury  occurred  while  the 
guest's  driver  was  getting  the  horse  off 
the  premises.  Seymour  v.  Cook,  53 
Barb.  (N.  YO  451,  453. 

Horse  Found  Dead  In  Stall. — In 
Thickstun  v.  Howard,  8  Blackf.  (Ind.) 
535,  a  party  was  held  not  entitled  to  re- 
cover from  an  inn  keeper  under  the  fol- 
lowing circumstances:  The  inn  keeper 
had  taken  the  party's  horse  to  keep  a 
few  days  before  the  accident  happened 
which  occasioned  the  suit.  The  owner 
of  the  horse  rode  him  out  one  evening, 
and  on  returning  to  the  stable,  tied  him 
in  the  stall  where  he  had  been  previ- 
ously kept.  The  next  morning  the 
horse  was  found  dead  in  the  same 
stall  with  his  head  fast  in  the  trough. 
The  trough  was  made  of  a  hollow  beach 
log,  having  a  bulge  in  the  middle  which 
rendered  that  part  of  the  trough  wider 
than  it  was  at  the  top.  The  horse  had 
got  his  head  fast  in  the  trough  by  the 
jaws,  and  as  the  witnesses  supposed, 
had  killed  himself  in  the  attempt  to 
draw  it  out.  The  decision  was  based 
mainly  upon  the  point  particularly  raised 
that  the  party  was  not  a  guest;  but  in 
sustaining  the  instructions  and  verdict 
of  the  lower  court  it  was  said  that  "the 
evidence  amounts  to  this  only,  that  the 
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44.  To  What  Articles  Liability  Attaches — Kind  or  Value  Imma- 
terial.— An  inn  keeper's  liability  is  not  limited  to  property  of  any 
particular  kind  or  value,  but  embraces  all  the  personal  property 
of  the  guest  brought  to  the  inn.^ 

Money  Included. — It  includes  money  as  well  as  other  movable 
goods  and  chattels,^  for  there  can  be  no  distinction  in  this  respect 
between  goods  and  money.^ 

Not  Confined  to  Travelling  Appurtenances. — Furthermore,  the 
liability  extends  to  money  and  chattels  other  than  those  provided 
for  the  necessary  or  convenient  use  of  the  guest  while  travelling.* 


defendant  was  an  inn  keeper,  and  the 
horse  was  accidentally  killed  while  in 
his  keeping,  without  showing  a  want  of 
ordinary  care  upon  the  part  of  the  de- 
fendant or  that  the  plaintiff  was  a 
guest  at  the  inn."  The  body  of  the 
opinion,  however,  seems  to  make  no. 
reference  to  the  need  of  showing  "want 
of  ordinary  care,"  but  repeats  the 
strict  doctrine  of  the  liability  of  the 
inn  keeper  as  an  insurer. 

1.  Kellogg  v.  Sweeney,  i  Lans.  (N. 
Y.)  397,  403;  s.  i;.,  46  N.  Y.  291. 

In  Pinkerton  v.  Woodward,  33  Cal. 
557;  s.  c,  91  Am.  Dec.  57,  664;  after 
quoting  the  resolution  in  Calye's  Case, 
8  Coke  32,  concerning  deeds,  obliga- 
tions, etc.,  brought  into  the  inn,  it  is 
said:  "The  language  of  Mr.  Chancel- 
lor Kent  is  equally  strong:  'The  re- 
sponsibility of  the  inn  keeper  extends  to 
all  his  servants  and  domestics  and  to 
all  the  movable  goods  and  chattels  and 
moneys  of  his  guest  which  are  placed 
within  the  inn.'  2  Kent's  Com.  593." 
This  language  is  also  quoted  in  Berk- 
shire Woollen  Co.  -u.  Proctor,  7  Cush. 
(Mass.)  414,  427. 

A  more  limited  scope  is  given  to 
the  liability  of  the  inn  keeper  in  Lanier 
■V.  Youngblood,  73  Ala.  587,  591 ,  where  it 
is  said  by  Somerville,  J.,  that  it  "may 
be  considered  as  the  fair  result  of  all  the 
cases"  that  the  common  law  liability  of 
inn  keepers  "covers  all  the  personal 
property  of  every  kind,  infra  hospitium, 
which  the  traveller  or  guest  finds  it 
convenient  to  carry  about  him,  includ- 
ing money,  jewelry  or  other  valuables 
devoted  to  use  or  ornament.  Redf.  on 
Carriers,  458;  Ramaley  -v.  Leland,  43 
N.  Y.  539;  s.  c,  3  Am.  Rep.  728." 

2.  In  Pinkerton  v.  Woodward,  33 
Cal.  557;  s.  c,  91  Am.  Dec.  657,  664,  it 
is  said:  "In  Calye's  Case,  8  Coke  32,  it 
was  resolved  that  'if  one  brings  a  bag  or 
chest,  etc.,  of  evidences  into  the 
inn,  or  obligations,  deeds,  or  other 
specialties,     and     by     default     of    the 
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inn  keeper  they  are  taken  away,  the  inn 
keeper  shall  answer  for  them."  In 
Kent  V.  Shuckard,  2  Barn.  &  Adol.  803, 
804,  805,  the  passage  from  Calye's  Case, 
8  Coke  32,  33a,  is  given  more  at  length, 
and  it  is  then  said  of  the  inn  keeper  by 
Taunton,  J.:  "On  the  same  princi- 
ple he  must  be  responsible  for  money." 

3.  See  Berkshire  Woollen  Co.  v. 
Proctor,  7  Cush.  (Mass.)  414,  427, 
where  it  is  said:  "The  liability  of  an 
innkeeper  for  the  goods  of  his  guest  be- 
ing founded,  both  by  the  civil  and  com- 
mon law,  upon  the  pj-inciples  of  public 
utility  and  the  safety  and  security  of 
the  guest,  there  can  be  no  distinction  in 
this  respect  between  the  goods  and 
money.  Kent  v.  Shuckard,  2  B.  &  Ad. 
803;  Armistead  v.  White,  6  Eng.  Law 
&  Eq.  R.  349;  Quinton  v.  Courtney, 
Haywood  (N.  Car.)  40."  In  Pinkerton 
V.  Woodward,  33  Cal.  557;  s.  c.,91  Am. 
Dec.  657,  667,  this  language  is  quoted 
as  the  decision  of  the  court  in  that  case, 
and  is  regarded  as  decisive  authoritv  up- 
on the  point  that  the  liability  of  the  inn 
keeper  extends  beyond  an  amount  of 
money  sufficieht  for;  reasonable  travel- 
ling expenses  of  the  guest.  The  facts  of 
the  case  are  stated  to  be  that  the  sum 
of  five  hundred  dollars  in  cash  was 
stolen  from  the  trunk  of  tjhe  plaintiffs 
agent,  which  was  in  a  room  occupied  by 
him  in  the  defendant's  hotel. 

4.  See  Pinkerton  v.  Woodward,  33 
^^^-  SST-,  s.  c,  91  Am.  Dec.  657,  664, 
where  "it  is  said  by  Rhodes,  J.,  for  the 
court:  "There  are  many  cases  in  which 
it  is  held  that  his  responsibility  (mean- 
ing that  of  the  inn  keeper)  extends  to 
money  and  chattels  other  than  such  as 
are  provided  by  the  guest  for  his  neces- 
sary or  convenient  use  while  travelling. 
In  Clute  V.  Wiggins,  14  Johns.  (N.  Y.) 
175;  s.  c,  7  Am.  Dec.  44S,  the  guest  re- 
covered for  certain  bags  of  wheat  and 
barley.  In  Piper  v.  Manny,  21  Wend. 
(N.  Y.)  282,  the  recovery  was  for  a  tub 
of   butter.      In    Sneider    v.    Geiss,    i 
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Extends  Beyond  Reasonable  Travelling  Expenses. — Indeed,  the 
position  has  been  repudiated  that  the  inn  keeper  is  not  hable  for 
an  amount  of  money  beyond  what  is  sufficient  for  the  reasonable 
travelling  expenses  of  the  guest. ^ 

Not  Confined  to  Property  Arriving  with  Guest. — Nor  is  the 
liability  of  the  inn  keeper  confined  to  such  property  as  the  guest 
has  in  his  possession  at  the  time  of  his  arrival  at  the  inn.* 


Yeates  (Pa.)  34,  the  inn  keeper  was  held 
liable  for  230  Spanish  milled  dollars. 
In  Hulett  V.  Swift,  33  N.  Y.  571;  s.  c, 
88  Am.  Dec.  405,  the  plaintiff  recovered 
the  value  of  his  horses,  wagon  and  a 
load  of  buckskin  goods.  In  Townson 
[Towson]  V.  Havre  de  Grace  Bank,  6 
Har.  &  J.  47;  s.  c,  14  Am.  Dec.  254, 
the  property  in  controversy  was  one 
thousand  dollars  in  bank  bills.  In  Ma- 
teer  v.  Brown,  i  Cal.  221;  s.  c.,  52  Am. 
Dec.  303,  the  amount  deposited  was 
five  thousand  five  hundred  dollars  in 
gold  dust." 

1.  See  Pinkerton  t;.  Woodward,  33 
Cal.  557;  s.  c,  91  Am.  Dec.  657,  663, 
where  it  is  said:  "The  doctrine  of  Ma- 
teer  v.  Brown,  i  Cal.  221;  a.  c,  52  Am. 
Dec.  303',  is  opposed  to  the  limited  lia- 
bility contended  for.  It  would  be  alto- 
gether impracticable  for  the  court  to  lay 
down  any  rules  for  determining  what 
would  be  reasonable  travelling  expenses. 
One  person  might  choose  to  make  the 
trip  in  the  cheapest  manner,  and  an- 
other might  indulge  in  the  most  lavish 
expenditures.  The  contingencies  to 
which  the  party  might  be  subject  on 
his  journey  could  not  be  anticipated, 
nor  the  expenses  calculated  with  any 
certainty."  The  opinion  criticises  at 
length  the  case  of  Wilkins  -v.  Earle,  3 
Rob.  (N.  Y.)  352;  s.  u.,  4  Am.  Law 
Reg.,  N.  S.  742,  which  was,  however,  re- 
versed on  appeal,  upon  full  considera- 
tion of  the  subject,  in  44  N.  Y.  204; 
s.  c,  4  Am.  Rep.  664.  In  Berkshire 
Woollen  Co.  v.  Proctor,  7  Cush.  (Mass.) 
414,  427,  it  is  also  said  that  "the  princi- 
ple .  .  .  that  inn  keepers  are  liable 
for  such  sums  only  as  are  necessary  and 
designed  for  the  ordinary  travelling  ex- 
penses of  the  guest  is  unsupported  by 
authority,  and  wholly  inconsistent  wjth 
the  principle  upon  which  the  liability  of 
an  inn  keeper  rests.  The  reasoning, 
both  of  the  civil  and  common  law,  by 
which  the  doctrine  of  the  liability  of 
inn  keepers,  without  proof  of  fraud 
or  negligence,  is  maintained,  is  that 
travellers  are  obliged  to  rel^'  almost  en- 
tirely upon  the  good  faith  of  inn 
ieepers;  that  it  would  be  almost  impos- 


sible for  them  in  any  given  case  to 
make  out  proof  of  fraud  or  negligence 
in  the  landlord,  and  that,  therefore,  the 
public  good  and  the  safety  of  travellers 
require  that  inn  holders  should  be  held 
responsible  for  the  safe  keeping  of  the 
goods  of  the  guests.  This  reasoning 
maintains  the  liability  of  the  inn  keeper 
for  the  money  of  the  guest  quite  as 
strongly  as  his  liability  foi  goods  and 
chattels.  To  same  effect  see  Johnson 
V.  Richardson,  17  111.  302;  s.  c,  63  Am. 
Dec.  369,  371,  372.  But  a  different  view 
is  maintained  in  Maryland.  See 
Treileer  v.  Burrows,  27  Md.  130,  147. 
Compare,  also,  Simon  v.  Miller,  7  La. 
An.  360,  361;  Pope  V.  Hall,  14  La.  An. 
324,  326;  Noble  xi.  Milliken,  74  Me. 
225,  229;  Wisenger  v.  Taylor,  i  Bush 
(Ky.)  275;  s.  c,  89  Am.  Dec.  626,627. 

In  Smith  v.  Wilson,  36  Minn.  334, 
336,  it  is  said  in  a  case  where  the  guest 
had  the  sum  of  nearly  $500  in  a  belt 
upon  his  person,  that  the  responsibility 
of  the  inn  keeper  in  respect  to  the 
money  of  his  guest  was  not  limited  to 
such  an  amount  as  was  necessary  for 
the  guest's  travelling  expenses.  Armis- 
tead  V.  Wilde,  17  Q^B.  261;  Berkshire 
Woolen  Co.  7  Cush.  (Mass.)  417; 
Wilkins  v.  Earle,  44  N.  Y.  172;  s.  c, 
4  Am.  Rep.  664;  Quinton  v.  Courtney, 
Hayw.  (N.  C.)  40;  Redf.  Carr.  598, 
605;  Pinkerton  v.  Woodward,  33  Cal. 
557,  600;  s.  c,  91  Am.  Dec.  657,  663. 

2.  See  Pinkerton  v.  Woodward,  33 
Cal.  557;  s.  c,  91  Am.  Dec.  657,  662, 
where  Rhodes,  J.,  for  the  court,  said: 
"No  reason  is  perceived  why  the 
responsibility  of  the  inn  keeper  for  the 
safe  keeping  of  his  guest's  property 
should  be  limited  to  such  prope'rty  as 
the  guest  may  have  in  his  immediate  - 
possession  at  the  moment  of  his  arrival 
at  the  inn.  The  relation  of  inn  keeper 
and  guest,  out  of  which  springs  the 
responsibility,  is  the  same,  whether  the 
guest's  baggage  is  conveyed  to  the  inn 
with  him  or  at  a  subsequent  time;  or 
whether  he  then  has  in  his  possession 
or  afterwards  procures  the  money, 
clothing,  etc.,  that  he  may  need  on  his 
journey."     Mateer   v.   Brown,   i    Cal. 
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Baggage  of  Guests.       INNS  AND  INN  KEEPERS.  Valuables. 

"  Dead  Property"  Left  by  Departing  Guest. — If  a  person,  how- 
ever, leave  at  an  inn  property  which  the  inn  keeper  can  derive  no 
profit  from  keeping,  it  is  termed  •'  dead  property  ";  ^  and  if  he 
goes  away  himself,  and  the  property  is  stolen  in  his  absence,  he 
has  no  action  against  his  host,  for  the  reason  that  he  was  not  a 
guest  at  the  time.^ 

45.  Baggage  of  Guest — Liability  Not  Ordinarily  Confined  to. — 
The  liability  of  an  inn  keeper  is  not,  ordinarily,  limited  to  wear- 
ing apparel  and  such  articles  as  travellers  are  accustomed  to 
carry  under  the  denomination  of  baggage,  but  it  extends  to  the 
goods  of  a  guest,  and  includes  packages  left  from  time  to  time 
for  a  guest,  which  are  received  by  him  for  the  accommodation  of 
his  customers  or  lodgers.* 

Different  Rule  in  Maryland. — But  in  Maryland,  inn  keepers  are 
placed,  in  relation  to  the  baggage  of  their  guests,  on  the  same 
footing  with  carriers  of  passengers,  and  are  not  held  liable  for 
any  valuables  of  a  guest  beyond  ordinary  baggage,  unless  their 
safety  is  secured  by  special  contract  or  arrangement.^ 

46.  Responsibility  for  Valuables — Rigorous  Rule  Sustained. — 
Despite  the  rigor  of  the  rule,  the  position  seems  to  be  mairt- 
tained  that  the  inn  keeper  is  liable  for  money,  jewelry  or  other 
valuables  left  in  a  guest's  room  in  a  trunk  or  other  receptacle, 
without  disclosing  their  character,  unless  the  inn  keeper  brings 
home  to  the  guest  notice  that  such  valuables  must  be  delivered 
to  the  inn  keeper  or  deposited  in  such  place  as.  he  directs.^ 

221;  s.  u.,  52   Am.  Dec.  303,  was   re-  Smith   (N.  Y.)   54,  55,   60.     To   same 

garded  as  "authority  that  the  inn  keeper  effect  is   statement  in  Taylor  v.  Mon- 

may  be  held  responsible  for  the  prop-  not,  4  Duer  116,  117.     See  also  discus- 

erty  of  the  guest,  placed  under  his  care,  sion   of   subject    of    limitation    of    his 

after  the  owner  of  the  property  has  liability    to    baggage    in     Sasseen    v. 

become  a  guest  at  the  inn."  Clark,  37  Ga.  242,  249. 

1.  See  Towson  v.  Haver  de  Grace  4.  Treiber  v.  Burrows,  27  Md.  i^o, 
Bank,  6  Har.  &  J.  (Del.)  47;  s.  c,  14  149.  Concerning  baggage  in  general, 
Am.  Dec.  254,  256,  257.  consult  further  article   in  Am.  &  Eng. 

2.  McDaniels   v.   Robinson,   28   Vt.     Cycl.  of  Law  1042. 

387;   s.    c,    67    Am.    Dec.    720,    723.  5.    See  Kellogg  v.  Sweeney,  i  Lans. 

In  this  case  a  bag  of  gold  was  left  by  a  (N.   Y.)  397,  404,  where   it   is   said   by 

guest  who   on  departing  also   allowed  Mullin,  J.:  "It  would  seem  to  be  just 

his  horse  to  remain  in  the  stable  at  the  and   reasonable,   that  when    a   satchel, 

inn,    and    subsequently   sued    the    inn  bag,  or  trunk  of  a  guest  contains  arti- 

keeper    for    the    loss    of    the    money,  cles      of     great     value,     he      should 

Bennett,  J.,  said  for  the  court:  "The  disclose  it  to  the  inn  keeper,  to  the  end 

bag  of  gold  was  dead  property,. giving  that   he   may   adopt   such    precautions 

to  the  defendant  no  right  to  make  gain  against   loss   as    the  magnitude  of  the 

from  its'  keep  as  inn  keeper;  and  it  had  v^lue  makes  necessary.     It  is  very  hard 

no   connection    with    the   cessation    or  upon  a  landlord  to  hold   him  liable  for 

continuance  of  the  original  relation  of  large  sums  of  money  or  jewelry  which 

host  and   guest;  and   to   say  that  the  has  been  left  in  a  guest's  room  in  his 

leaving   of  the   horse  at  the  inn  is  to  trunk,   when    no    intimation    has   been 

have   an    effect   upon   the   capacity   in  given  that  any  such  property  has  been 

which   the  defendant  can   be  charged  taken  there.     But  hard  as  it  is,  I  find 

for  the  safe  keeping  of  the  money  is  to  no  case  which  exempts  him  unless  he 

say  what  we  cannot  well  understand."  brings  home  to   the  guest  notice   that 

3.  Needles     v.    Howard,    i     E.    D.  such  valuables   must  be   delivered    to 
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Objection  Coming  Too  Late. — An  inn  keeper  cannot  raise  the 
objection  that  the  amount  of  money  brought  by  the  guest  was 
larger  than  the  guest  might  need  for  his  reasonable  expenses, 
after  the  money  committed  to  his  special  custody,  according  to 
the  rules  of  the  inn,  has  been  stolen,  even  admitting  that  the 
objection  would  be  good  before  the  deposit  was  made.^ 

Distinction  Concerning  Presumed  Custody. — But  a  distinction 
has  been  made  between  articles  attached  to  the  person  of  the 
guest  or  carried  about  with  him  for  his  personal  convenience, 
such  as  wearing  apparel,  pocket-money,  etc.,  as  to  which  the  inn 
keeper  is  prima  facie  the  responsible  curator  without  delivery  to 
him  for  safe  keeping,  and  articles  of  special  value,-  such  as  pack- 
ages of  money  or  a  case  of  jewelry,  which  should  be  placed  in 
the  custody  and  control  of  the  inn  keeper  in  order  to  make  him 
responsible  therefor.* 

Statutory  Regulation,  etc. — Statutes  also  sometimes  modify  the 
strict  common  law  liability  of  the  inn  keeper,  as  by  providing 
that  if  the  proprietor  of  a  hotel  should  furnish  a  safe  at  the  office 
of  the  hotel  for  the  safe  keeping  of  money  and  other  valuables 
of  his  guests,  and  should  notify  them  thereof  by  posting  notices 
in  the  rooms  occupied  by  his  guests,  he  should  not  be  liable  for 
any  loss  of  money  or  valuables,  etc.,  if  the  guests  should  neglect 
to  deposit  the  same  in  such  safe.^ 


him  (the  landlord)  or  deposited  in  such 
place  as  he  shall  direct."  In  Joh'nson 
V.  Richardson,  17  111.  302;  s.  c,  63  Am. 
Dec.  369,  371,  it  is  held  that  a.  guest  of 
a  hotel  is  not  required  to  place  his 
valuables  in  the  custody  of  the  inn 
keeper,  even  though  the  inn  keeper  has 
an  iron  safe  for  that  purpose,  and  the 
guest  knew  of  that  fact. 

Peddler's  Pack. — An  inn  keeper  has 
been  held  liable  for  the  safe  keeping  of 
the  valise  and  box  of  a  peddler  who 
was  a  guest  at  the  hotel,  although  the 
inn  keeper  was  not  notified  of  the 
nature  and  value  of  their  contents,  and 
the  peddler  was  too  drunk  to  take 
proper  care  of  them.  Rubenstein  v. 
Cruikshanks,  54  Mich.  199;  s.  c,  52 
Am.  Rep.  806. 

1.  Pinkerton  v.  Woodward,  33  Cal. 
557;  s.  c,  gi  Am:  Dec.  657,  663. 

2.  Thus  in  Weisenger  v.  Taylor,  i 
Bush  (Ky.)  275;  s.  c,  89  Am.  Dec. 
626,  627,  the  court,  through  Robertson 
J.,  says:  "The  inn  keeper's  responsibility 
is  only  coextensive  with  his  custody 
and  control,  and  his  pledge  of  the  integ- 
rity of  his  servants.  And  the  question 
of  custody  and  control  depends  on  facts 
indicative  of  intention.  If  the  guest 
having  an  article  not  attached  to  his 
person,  nor  carried  about   him  for  his 


personal  convenience,— such,  for  ex- 
ample, as  a  bag  of  gold,  a  case  of  jew- 
elry, or  a  package  of  paper  currency — 
the  fact  that  he  does  not  either  notify 
the  host  of  it,  or  offer  to  place  it  in  his 
actual  custody,  would  imply  that  he 
trusted  to  his  own  care,  and  intended 
to  risk  all  consequences.  And  if  the 
article  thus  held  by  himself  alone 
should  be  stolen  from  him  while  abid- 
ing in  the  inn,  the  loss,  like  the  pre- 
ferred custody,  might  be  his  own  alone, 
unless  it  resulted  from  the  dishonesty 
of  some  of  tlie  household.  The  inn 
keeper,  deprived  of  both  custody  and 
control,  could  not  be  held  responsible 
on  any  just  or  consistent  principle. 
But  such  articles  as  apparel  worn  at 
the  time,  and  watch  and  pocket  money, 
are  not  expected  to  be  delivered  to  the 
inn  keeper  for  safe  keeping,  and  the  re- 
tention of  them  in  the  guest's  room 
neither  keeps  them  from  the  implied 
custody  of  the  inn  keeper  nor  implies  a 
waiver  of  his  responsibility.  In  re- 
spect to  such  articles,  therefore,  thus 
kept,  the  inn  keeper  is  ^rima  facie  the 
responsible  curator." 

3.  See  statement  of  Purvis  v.  Cole- 
man, 21  N.  Y.  112,  in  Pinkerton  v. 
Woodward,  33,  Cal.  557;  s.  c,  91  Am. 
Dec.    657,    665.      On   construction    of 
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Law  of  Louisiana. — Under  the  law  of  Louisiana,  inn  keepers 
are  responsible  only .  for  what  is  usually  and  ordinarily  in  the 
trunks  of  travellers,  such  as  their  clothes  and  the  money  neces- 
sary for  their  journey,  and  are  not  responsible  for  the  unknown 
treasure  of  the  traveller,  unless  placed  in  the  hands  of  his  host.* 


New  York  statute,  see  Raraaley  v. 
Leland,  43  N.  Y.  539;  s.  c,  3  Am. 
Rep.  728. 

Special  Agreement  for  Safe  Keeping. — 
The  statutes  of  Massachusetts  exempt 
inn  holders  from  liability  for  the  loss  of 
goods  which  are  not  personal  baggage 
and  effects,  unless  such  goods  shall  be 
delivered  by  the  traveller  to  the  inn 
holder  for  safe  keeping:  Pub.  Stats.,  ch. 
102,  §  12.  Where,  therefore,  a. trunk  of 
a  commercial  traveller  containing 
goods  for  sale  comes  into  the  custody 
of  the  inn  keeper,  only  in  his  capacity  as 
such,  the  inn  keeper  is  not  liable  for  the 
loss  of  such  trunk,  which  was  stolen 
while  deposited  by  the  agent  of  the  ex- 
press company  on  the  sidewalk  in 
front  of  the  inn,  unless  there  was  proof 
of  the  special  agreement  for  safe  keep- 
ing contemplated  by  the  statute: 
Becker  v.  Haynes  (Mass.),  29  Fed. 
Rep.  441,  holding  that  in  the  absence  of 
evidence  tending  to  show  that  the  loss 
resulted  from  the  wilful  default  or  neg- 
lect of  the  inn  keeper  or  his  servants, 
the  jury  should  not  have  been  instruct- 
ed that  the  owner  was  entitled  to  re- 
cover if  the  trunk  was  lost  by  the  care- 
lessness or  negligence  of  the  inn  keeper. 

Proof  of  Posting  Notices. — Where 
there  is  no  clear  proof  that  an  inn 
keeper  posted  the  notice  required  by 
statute,  that  valuables  must  be  left  with 
him  for  safe  keeping,  and  no  actual  no- 
tice is  brought  home  to  the  guest,  the 
entire  question  of  the  posting  of  the  no- 
tice is  properly  left  to  the  jury.  Cham- 
berlain V.  West,  37  Minn.  54. 

Articles  Not  Covered  by  Enactment. — 
In  Maryland,  where  the  statute  pro- 
vides a  mode  by  which  an  inn  keeper 
may  protect  himself  from  liability  to 
his  guests  for  losses  of  money,  plate 
and  jewelry,  it  has  been  held  that  a 
compliance  with  such  provisions  would 
not  relieve  the  inn  keeper  from  liability 
for  the  theft  from  the  room  of  a  guest 
of  a  watch,  watch  guard,  pocketbook, 
and  ninety  dollars  in  money.  Maltby 
V.  Chapman,  25  Md.  310,  316,  where  it 
was  considered  that  all  of  these  articles, 
with  the  exception  of  the  money,  were 
of  a  class  not  within  the  statutory  pro- 
visions referred  to,  while  the  enact- 
ment would  not  apply  to  the  money   if 


it   was  reasonable   and     necessary   for 
travelling  expenses. 

Depositary  not  Bailee  for  Hire. — A 
deposit  of  valuables  has  been  regarded 
as  made  with  the  inn  keeper  in  his 
character  as  such,  and  not  as  a  bailee 
without  hire,  where  guests  of  the 
inn  were  requested  by  notice  not  to 
leave  money  or  articles  of  value  in 
their  rooms,  but  to  deposit  the  same  for 
safe  keeping  in  a  safe,  and  a  deposit  of 
money  and  gold  dust  is  so  made  by  a 
guest  in  part  several  days  after  his  ar- 
rival, apparently  in  compliance  with 
the  notice  and  for ,  the  better  care  of 
the  property.  Pinkerton  v.  Woodward 
33  Cal.  557;  s.  c,  91  Am.  Dec.  657, 
662,  where  Rhodes,  J.,  speaking  for  the 
court,  said  that  there  was .  nothing  in 
the  case  to  show  that  the  deposits  were 
made  by  the  guests  or  received  by  th^ 
inn  keeper  "for  any  other  reason  or 
purpose  than  in  pursuance  of  such  re- 
quest, and  the  better  to  enable  the  inn 
keeper  to  give  that  care  and  security  to 
the  property  which  are  required  of  hira 
by  law,"  and  that  in  "Needles  v.  How- 
ard, I  E.  D.  Smith  (N.  Y.)  55  and 
Stanton  v.  Leland,  4  E.  D.  Smith  (N. 
Y.)  94,  the  material  questions  arising 
upon  this  point  were  very  fully  consid- 
ered, and  the  conclusion  was  adverse" 
to    the    position   of    the     inn    keeper. 

Failure  to  Disclose  Contents  of  Pocket 
Book,  etc. — A  guest  has  been  held  not 
guilty  of  such  negligence  as  to  defeat 
his  right  to  recover  against  the  inn 
keeper,  in  not  informing  the  clei"k  of 
the  hotel  that  there  was  money  in  the 
pocket  book  handed  him  for  safe  keep- 
ing, where  the  book  was  such  as  is  com- 
monly used  for  carrying  money,  and 
the  evidence  showed  that  the  clerk 
understood  that  it  contained  money. 
Shceraft  v.  Bailey,  25  Iowa  553,  555. 
Concerning  right  of  traveller  to  assume 
that  clerk  in  charge  has  authority  to 
receive  money  for  safe  keeping,  see 
Curtis  V.  Murphy,  63  Wis.  4;  s.  c,  53 
Am.  Rep.  242,  246. 

1.  Simon  v.  Miller,  7  La.  An.  360, 
361.  But  the  inn  keeper  will  be  liable 
for  the  theft  of  the  necessary  baggage 
of  the  traveller,  including  his  watch, 
and  the  money  which  he  has  about  him 
for  his  personal  use,  notwithstanding  a 
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Maryland  Doctrine,  etc. — In  Maryland,  it  is  considered  that 
"money  in  the  trunk  of  a  guest,  to  constitute  a  part  of  his  bag- 
gage for  which  the  inn  keeper  is  responsible,  should  be  of  such  an 
amount  only  as  would  be  convenient  to  meet  his  travelling  expen- 
ses," and  that  to  arrive  at  this  the  condition  of  the  guest,  his  mode 
of  life,  his  habits,  tastes,  the  nature,  character  and  objects  of  his 
journey,  must  be  taken  into  consideration  by  the  jury."  ^ 

47.  Goods  Kept  for  Show  and  Sale — Use  of  Room  for  Special 
Purpose. — The  particular  responsibility  imposed  upon  inn  keepers 
at  common  law  does  not  extend  to  goods  lost  or  stolen  from 
a  room  in  a  public  inn  furnished  to  a  person  for  purposes  distinct 
from  his  accommodation  as  a  guest.^ 

Release  of  Inn  Keeper  from  Common  Law  Liability. — Accord- 
ingly, where  a  guest  at  a  hotel  takes  to  his  room  valuable  articles  of 
merchandise,  and  keeps  them  there  for  show  and  for  sale,  inviting 
purchasers  to  examine  them,  the  hotel  keeper  is  relieved,  as  to 
such  merchandise,  from  the  special  liability  of  the  common  law.* 

Statutory  Regulation. — But  this  matter  has  been  the  subject  of 
statutory  regulation  in  some  of  the  States.* 

regulation    of    the   inn  requiring  trav-  not  extend  to  goods  lost  or  stolen  from 

ellers  to  deposit  articles  of  value  in  the  that    room.'     2    Kent    Com.   596.     See 

safe  at  the  office.     Pope  v.  Hall,  14  La.  also   Myers  v.  Cottrill,  5  Biss.  [U.  S.] 

An.  324,  326.  465,  470    per    Drummond,    J.;    Story 

1.  Treiber  v.  Burrows,  27  Md.  130,  on  Bailments,  §  476;  Burgess  v.  Clem- 
147,  stating  that  "it  is  the  province  of  ents,  4  M'.  &  S.  306;  Redfield  on  Car- 
the  jury  in  such  a  case  to  determine  the  riers  and  Bailees,  443;  Addison  Law  of 
question  of  sufficiency,  under  such  di-  Contracts  (6th  ed.)  360." 

rections  and  limitations  as  the  court  3.  Myers  v.  Cottrill,  5  Biss.  (II.  S.) 
can  prescribe."  The  opinion  reviews  465,  471;  where  "the  true  rule  of  law  on 
the  authorities  on  the  question  of  what  the  subjecfis  said  to  be  that  if  "a  person, 
constitutes  the  baggage  proper  of  a  going  into  a  hotel  as  a  guest,  _takes  to 
traveller  or  the  guest  of  an  inn,  upon  his  room  not  ordinary  baggage,  not 
■which  were  based  the  decisions  in  those  articles  which  generally  accom- 
Pettigrew  v.  Barnum,  11  Md.  434,  and  pany  the  traveller,  but  valuable  mer- 
Giles  V.  Fauntleroy,  13  Md  126.  chandise,  such  as  watches  and  jewelry, 
Money  Which  May  Be  Carried  as  and  keeps  them  there  for  show  and 
Baggage. — Where  the  amount  of  money  sale,  and  from  time  to  time  invites  par- 
taken for  a  journey  is  no  more  than  is  ties  into  his  room  to  inspect  and  to 
reasonably  prudent  for  the  payment  of  purchase,  unless  there  is  some  special 
expenses,  including  liabilities  to  acci-  circumstance  in  the  case  showing  that 
dent,  delays  and  sickness,  it  is  exempted  the  inn  keeper  assumes  the  responsi- 
from  the  provisions  of  the  Maine  stat-  bility,  as  of  ordinary  baggage,,  as  to 
ute  referring  to  "personal  baggage,  or  such  merchandise,  the  special  obliga- 
money  necessary  for  travelling  expenses  tions  imposed  by  the  common  law  do 
and  personal  use,"  and  may  properly  not  exist,  and  the  guest,  as  to  those 
be  carried  as  baggage,  for  the  loss  of  goods,  becomes  their  vendor  and  uses 
which  an  inn  holder  would,  be  liable  his  room  for  the  sale  of  merchandise 
without  special  delivery  to  him.  Noble  and  really  changes  the  ordinary  rela- 
V.  Milliken,  74  Me.  225,  229.  tions   between    inn  keeper  and    guest." 

2.  See  Fisher  ■:;.  Kelsey,  121  U.  S.  To  like  effect  see  Mowers  -v.  Fethers, 
383,  385;  s.  c,  16  .Fed.  Rep.  71,  74;  61  N.  Y.  34;  s.  c,  19  Am.  Rep.  244,  246; 
where  Justice  Harlan,  delivering  Carter  t).  Hobbs,  12  Mich.  52;  s.  c,  83 
the  opinion  of  the  court,  remarks:  Am.  Dec.  762,  ^65;  Neal  v.  Wilcox,  4 
"Kent  says  that 'if  a  guest  applies  for  a  Jones  L.  (N.  Car.)  146;  s.  c,  67  Am. 
room  in  an  inn  for  a  purpose  of  business  Dec.  266,  267. 

distinct  from  his   accommodation  as  a         4.  The  statute  of  Wisconsin,  relating 
guest,  the  particular  responsibility  does     to  the  deposit  of  valuables  in  an  iron 
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48.  Inn  Precincts — Bringing  Goods  Within  Inn. — The  general 
principle  is  well  settled  that  an  inn  keeper  is  bound  to  keep 
safely  the  goods  of  his  guest,  which  are  in  his  custody,  infra 
hospitium,  but  that  he  shall  answer  for  nothing  without  the 
inn.i  Thus,  the  liability  of  inn  keepers  does  not  attach  unless 
the  goods  are  brought  within  the  inn  or  otherwise  placed  within 
their  custody  in  some  customary  and  reasonable  way.* 

Delivery  Into  Special  Custody  Unnecessary. — It  is  not  necessary, 
however,  that  the  goods  should  be  placed  in  the  special  keeping 
of  the  inn  holder,^  but  it  is  sufficient  if  the  goods  are  deposited 
in  the  house  of  the  inn  keeper  or  entrusted  to  the  care  of  his 
family  or  servants.* 

Inn  Keeper  s  Liability  for  Goods  Infra  Hospitium. — If  the 
goods  are  received  into  the  care  and  keeping  of  the  inn  keeper, 
within  the  meaning  of  the  terms  of  his  common  law  liability, 


safe,  however,  has  been  held  not  to 
alter  the  rule,  though  the  inn  keeper 
would  be  liable  in  anj  event  for  the 
negligence  of  either  himself  or  his 
servants.  Myers ».  Cottrill,  5  Biss.  (U. 
S.)  465,  473.  Under  the  statute  of 
Missouri,  exempting  the  inn  keeper  from 
liability  "for  the  loss  of  any  merchan- 
dise for  sale  or  sample  belonging  to  a 
guest,"  unless  written  notice  of  the 
possession  of  such  merchandise  be 
given,  it  is  not  sufficient  to  fix  full  re- 
sponsibility for  the  safety  of  such  mer- 
chandise upon  the  inn  keeper  that  he 
has  actual  knowledge  of  the  possession 
0{'  such  merchandise  by  a  guest,  or 
consents  to  the  use  of  a  room  for  the 
display  or  sale  of  such  merchandise. 
Fisher  v.  Kelsey,  121  U.  S.  383,  386, 
387;  s.  c,  i6  Fed.  Rep.  71,  74. 

1.  Albin  V.  Presby,  8  N.  H.408;  s.  c, 
29  Am.  Dec.  679,  680;  citing  Calye's 
Case,  8  Coke  (Dub.  ed.;  32. 

2.  Norcross  v.  Norcross,  53  Me.  163, 
176. 

3.  See  Story  Bailm.  (8th  ed.),  ^  479. 
In  Burrows  v.  Trieber,  21  Md.  320;  s. 
c,  83  Am.  Dec.  590,  591,  Gold- 
borough,  J.,  says  for  the  court  that  it 
is  "well  settled  that  a  delivery  of  the 
goods  into  the  custody  of  the  inn  keeper 
is  not  necessary  to  charge  him  with 
them,  for  although  the  gviest  does  not 
deliver  them,  or  acquaint  the  inn  keeper 
•with  them,  still  the  latter  is  bound  to  pay 
for  them  if  they  are  stolen  or  carried 
away,  even  though  the  person  who  stole 
them  or  carried  them  away  is  unknown. 
See  Story  on  Bailments,  §  579,  cited 
with  approbation  in  McDonald  v. 
Edgerton,  5  Barb.  N.  Y.  560,  sufra." 

4.  Absence  of  Innkeeper. — Norcross  v. 


Norcross,  53  Me.  163,  170.  This  case 
holds  the  inn  keeper  liable  for  the  loss 
of  the  overcoat  of  a  traveller  and  way- 
farer, who  was  received  and  entertained 
at  the  inn  as  a  guest,  and  hung  up  such 
coat  on  a  hook  in  the  office,  which  was 
the  place  in  the  inn  allotted  for  that 
purpose.  "It  was  not  his  fault,"  says 
DiCKERSON,  J.,  in  this  case,  that 
neither  the  inn  keeper  nor  his  servants 
were  in  the  room  at  this  time,  nor  was 
it  his  duty  to  guard  his  garment  until 
they  should  come  into  the  room,  or  to 
inform  them  where  he  had  put  it.  His 
duty  was  discharged  when  he  left  his 
coat  in  the  place  established  by  the  de- 
fendant for  depositing  such  articles." 
In  Georgia  it  is  also  not  necessary  to 
show  actual  delivery  to  ,the  inn  keeper, 
but  depositing  the  goods  in  a  public 
room  set  apart  for  such  articles  is  a 
delivery  to  the  inn  keeper;  and  where  an 
overcoat  was  deposited  on  a  shelf  in  a 
reception  room  of  the  hotel,  as  directed 
by  the  person  in  charge  thereof  by  the 
permission  of  the  inn  keeper,  during  his 
absence,  this  is  sufficient  to  charge  the 
inn  keeper  for  the  loss  of  the  overcoat. 
Rockwell  V.  Proctor,  39  Ga.  105,  107. 
"It  was  the  duty  of  the  inn  keeper," 
said  Warner,  J.J  in  that  case,  "either 
by  himself  or  competent  servants  or 
agents  to  take  charge  of  the  goods  of 
his  guests,  and  if  he  allowed  persons  to 
officiate  in  that  capacity  during  his  ab- 
sence in  his  hotel  he  is  responsible  for 
their  conduct,  and  for  the  loss  of  the 
goods  deposited  therein  as  directed  by 
such  servants  or  agents;  and  it  is  no 
sufficient  answer  for  the  inn  keeper  to 
say,  after  the  goods  are  lost  that  the 
persons  whom  he  permitted  to  opciaie 
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that  is,  in/ra  hospitium,  he  is  liable  therefor,^  and  the  question  of 
the  negligence  of  the  inn  keeper  or  his  servants  is  immaterial.^ 

Placing  Goods  in  Appurtenant  Out  House. — In  order  that  the 
goods  should  be  within  the  inn,  it  is  not  necessary  that  they 
should  be  within  the  walls  of  the  house  or  of  the  stables.^  Thus, 
where  the  guest  put  his  sleigh,  loaded  with  grain,  into  a  wagon- 
house,  where  it  was  usual  to  receive  loads  of  that  description,  it 
was  considered  that  the  bags  of  grain  might  be  considered  infra 
kospitium,  and  the,  inn  keeper  was  held  liable  for  the  loss  sus- 
tained by  the  guest,  whose  property  was  stolen  during  the  night 
from  such  out  ho.use  appurtenant  to  the  inn.* 

Putting  Goods  Near  or  On  Highway. — An  inn  keeper  is  even 
responsible  for  the  safe  keeping  of  a  load  of  goods  belonging  to 
a  traveller  who  stops  at  his  inn  for  the  night,  if  the  vehicle  con- 
taining the  goods  be  deposited  in  a  place  designated  by  the  ser- 
vant of  the  inn  keeper,  although  such  place  be  an  open  unen- 
closed space  near  the  public  highway.® 


in    that   capacity,   during   iiis    absence, 
were  not  his  servants  or  agents. 

1.  In  Burrows  v.  Trieber,  21  Md. 
320;  s.  c,  83  Am.  Dec.  590,  591,  the 
court,  through  Goldsborough,  J., 
says:  "By  an  examination  of  the 
authorities  it  is  clear  that  inn  keepers 
are  liable  for  the  goods  of  a  guest  which 
are  brought  by  him  within  the  inn, 
infra  liosfitium.  See  Story  on  Bail- 
ments, §  478;  Bennett  v.  Mellor,  5 
Term  Rep.  273;  2  Kent's  Cora.  593, 
594;  McDonald  v.  Edgerton,  5  Barb. 
(N.  Y.)  560." 

2.  Piper  v.  Manny,  21  Wend.  (N. 
Y.)  282,  283.  This  position  is  sustained 
by  the  rulings  in  Calye's  Case,  8  Coke 
32;  Clute  i;.  Wiggins,  14  Johns.  (N.  Y.) 
175;  s.  c,  7  Am.  Dec.  448;  Mason 
V.  Thompson,  9  Pick.  (Mass.)  280;  s.c, 
20  Am.  Dec.  471.  "The  place  there- 
fore," it  is  further  remarked,  "when  the 
goods  are  deposited,  is  not  the  test;  it  is 
whether  they  are  in  the  custody  of  the 
inn  keeper  or  at  the  risk  of  the  guest. 
This  must  necessarily  depend  upon  the 
particular  circumstances  of  the  case. 
Prima  facie  the  inn  keeper  is  liable, 
and  the  onus  lies  on  him  to  show  the 
contrary  .  .  .  And  he  cannot  dis- 
charge himself  from  this  common  law 
liability  without  the  concurrence  of  the 
guest."  An  illustration  was  taken  from 
a  case  where  the  inn  keeper  was  held 
liable  for  goods  taken  by  direction  of 
the  guest  to  the  commercial  room, 
although  it  was  the  custom  to  take  the 
luggage  of  travellers  to  their  bed- 
rooms, unless  contrary  orders  were 
given.    Richmond  v.  Smith,  8  Barn.  & 
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C.  9,  distinguishing  Burgess  v.  Clem- 
ent, 4  Maule  &  S.  306. 

3.  Albin  v.  Presby,  8  N.  H.  40S,  410; 
s.  c,  29  Am.  Dec.  679,  680.  "When 
.goods  shall  be  said  to  be  in  the  custody 
of  the  inn  keeper,  within  the  inn,"  says 
Parker,  J.,  in  this  case,  "is  sometimes 

a  question  of  difiicult 'solution.  Sadn-  ' 
ders  V.  Spencer,  3  Dyer  266  b;  Farns- 
worth  V.  Packwood,  i  Stark.  249; 
Burgess  v.  Clements,  4  M.  &  S.  306; 
Richmond  v.  Smith,  8  Barn.  &  Cress. 
9  ...  It  is  not  necessary  that  the 
goods  should  be  within  the  walls  of  the 
house,  or  of  the  stables,  in  order  to  be 
within  the  inn." 

4.  Clute  V.  Wiggins,  14  Johns.  (N. 
Y.)  175;  s.  c,  7  Am.  Dec.  448,  449. 
But  a  shed  in  an  open  yard,  under 
which  the  wagon  of  a  guest  is  placed  for 
the  night,  is  not  to  be  deerried  a  part  of 
the  inn,  so  as  to  .charge  the  inn  keeper 
for  loss,  unless  he  neglects,  upon  re- 
quest, to  put  the  goods  in  a  place  of 
safety.  Albin  v.  Presley,  8  N.  H.  408, 
413;  s.  c,  29  Am.  Dec.  679,  682.  These 
cases  are  stated  in  Norcross  v.  Nor- 
cross,  53  Me.  163.  170.  See  also  Piper 
V.  Manny,  21  Wend.  (N.  Y.)  2S2,  283. 

6.  Piper  v.  Manny,  21  Wend.  (ISF. 
Y.)  282,  283,  where  a  sleigh  load  of 
butter  was  placed  near  an  open  shed  in 
the  yard  of  the  inn,  at  the  direction  of 
the  hostler  of  the  inn,  who,  on  being 
asked  if  there  was  a  barn  in  which  the 
load  could  be  placed,  answered  that  it 
was  as  safe  in  the  yard  as  under  lock 
and  key. 

Where  a  party  coming  on  a  fair  dav 
to  an  inn,  with  a  horse  and  gig,  ordeis 
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Parts  of  House,  to  Which  Liability  Extends: — Prima  facie,  an 
inn  keeper's  responsibility  extends  to  every  part  of  his  'house, 
into  which  it  is  usual  for  such  property  to  be  taken. ^  But  an  inn 
keeper  has  been  held  not  liable  in  damages  for  fatal  injuries 
suffered  by  a  guest  in  a  part  of  the  house  to  which  he  was  not 
entitled  or  invited  to  go,  as  a  "service  room,"  used  for  the  de- 
posit of  luggage,  etc.,  and  in  which  he  lost  his  life  by  falling 
down  the  well  of  a  lift.^ 

Putting  Animal  to  Pasture,  etc. — Nor  is  an  inn  keeper  liable,  in 
his  character  as  such,  if  sheep  be  put  to  pasture  under  the  direc- 
tion of  the  guest,  and  they  are  injured  by  eating  poisonous 
plants,  though  he  may  be  responsible  in  damages  if  chargeable 
with  negligence.* 

Separate  Bath  House  Along  Sea  Shore. — An  inn  keeper  is  like- 
wise not  responsible  for  valuables  stolen  from  bath  houses  which 
are  not  bath  rooms,  such  as  are  attached  to  hotels  or  kept  within 
them,  but  separate  buildings  erected  upon  the  sea  shore  and  used 
as  places  in  which  those  who  bathe  in  the  sea  change  their  gar- 
ments and  leave  their  clothes  and  other  valuables  while  so 
bathing.* 

Transportation  of  Baggage  to  and  from  Hotel. — Where  a  travel- 
ler delivers  his  trunk  or  other 'personal  property  at  a  railroad 
depot  to  a  porter  to  be  taken  to  a  hotel,  he  thereby  impliedly 
contracts  to  become  a  guest  of  the  hotel  to  which  such  servant 
is  attached ;  and  if  he  comply  with  such  implied  contract,  the 
liability  of  the  hotel  keeper  for  the  care  of  the  goods  begins  from 
the  time  of  the  delivery  to  his  servant,  and  that  liability  con- 

the  horse  to  be  put  into  the  stable,  but  keeper  that  the  property  was  delivered, 

gives  no  special  directions  as  to  the  gig,-  Hilton  v.  Adams,  71  Me.  19,  20. 
and   the  horse  is  accordingly  put  into         4.    Minor  v.  Staples,   71   Me.  3,6;  s. 

the   stable,  but   the  gig  is  placed  with  c,  36  Am.  Rep.  318,  319,  where  Wal- 

other  carriages  in  the  public  highway,  ton,   J.,    says:     "It   seems   to   us   that 

near  the  house,  where  it  is  the  practice  such  an  establishment  is  not  as  distinct 

of  the  inn  keeper  to  put  carriages  on  from  an  inn  as  a  wharf  or  a  boat  house 

fair  days,  the  inn  keeper  is  deemed  re-  would    be;    and    that  an  inn  keeper,  as 

sponsible   if  the   gig   is   stolen,  though  such,  can  no  more  be  made  responsible 

the  case  is  admitted  to  be  on  the  border  for  property  stolen   from   such  a  bath 

line.    Jones  v.  Tyler,  1   Ad.  &  E.   522,  house   than    he   could   be  for  property 

524-    525-;    s.  c,  3  Nev.  &  M.  576,  579,  stolen  from  a  wharf  or   boat   house,  if 

58°-  he  happened   to  be   the  keeper  of  the 

1.  Epps  v.  Hinds,  27  Miss.  657;  s.  t,.,  latter  as  well  as  the  former." 

61  Am.  Dec.  528,  529.  In  this  case  there  was  held  to  be   a 

2.  Walker  v.   Midland  Ry.  Co.,  55  fatal  variance  between  the  allegations 
L.  T.,  N.  S.  489.  and  the  proof  where  the  declaration  was 

3.  Hawley  v.  Smith,  25  Wend.  (N.  against  the  defendant  as  an  inn  keeper, 
Y.)  642,  643.  and    averred    that   he   kept  a  common 

But  an   inn   holder   receiving  cattle,  inn,  arid  received  the  plaintiff  into  said 

driven  on  the  road,  to  keep  over  night,  inn,  together  with    his   money,    and    a 

may   be    responsible   as    such    for   the  w^tch,  and    a   chain,  and  a   ring,  said 

safety  of  the  place  provided  for  them;  property   was    wrongfully    taken    and 

and  in  the  absence  of  any  notice  to  the  carried   away  and  wholly  lost   to   him; 

contrary  from  the  inn  keeper  at  the  time,  but  the  evidence  showed  that  the  prop- 

the  jury  have  been  held  warranted    in  erty   was    taken    from    a   bath   house, 

finding  that  it  was  to  him   as  such  inn  standing  upon  the  sea  shore  or  beach, 

74 


Duration  of  Inn  INNS  AND  INN  KEEPERS.       Keeper's  liabiUty. 


tinues  until  the  goods  be  again  delivered  to  the  actual  custody 
and  control  of  the  guest. ^ 

49.  Duration  of  Iim  Keeper's  Liability — In  General. — The  begin- 
ning and  termination  of  the  liability  of  an  inn  keeper  for  goods 
of  his  guest  must  depend  upon  circumstances.  Such  responsi- 
bility begins  from  the  moment  the  inn  keeper  receives  the  guest 
with  his  goods,  and  it  ends  when  the  relation  between  him  and 
the  guest  is  dissolved.^ 

When  Liability  Begins. — The  liability  of  the  inn  keeper  for  the 
goods  of  his  guest  entrusted  to  his  care  or  to  the  care  of  his  ser- 
vants begins  from  the  time  the  goods  are  entrusted,  and  at  the 
place  where  the  inn  keeper  usually  takes  charge  of  the  baggage 
of  his  guests.^  But  the  extraordinary  liability  of  the  inn  keeper 
does  not  attach  until  he  actually  has  a  guest.* 

Temporary  Absence  of  Guest. — A  person  who  is  in  fact  a. guest 
may  leave  the  inn  for  a  time  and  still  leave  his  property  under 
the  safeguard  of  the  landlord's  liability ;  but  how  long  he  may 
stay  away  and  leave  his  property  without  ceasing  to  be  a  guest 
seems  not  to  have  been  determined,  though  it  is  said  that  he  can- 
not, by  leaving  valuable  property,  aver  an  indefinite  period,  and 
staying  away  as  long  as  he  pleases,  subject  the  landlord  to  the 
peculiar  liability  of  an  inn  keeper.^ 


at  a  considerable  distance  from  the 
inn,  wliile  the  plaintiff  was  absent 
bathing  in  thq  sea. 

1.  Sasseen  v.  Clark,  37  Ga.  242,  250, 
251.  As  to  liability  of  inn  keeper  where 
trunk  lost  or  stolen  on  the  way  to  the 
hotels,  see  Dickinson  v.  Winchester, 
4  Cush.  (Mass.)  114;  s.  c,  50  Am.  Dec. 
760,  762. 

2.  Sasseen  v.  Clark,  37  Ga.  242,  250; 
Edw.  Bailm.(isted.),p.407,  or2nded.,p. 
342,  §470.  Thus,  according  to  the  case 
just  cited,  where  a  traveller  delivers  his 
trunk  or  other  personal  property  to  a 
hotel  p6rter  at  a  railroad  depot  the  lia- 
bility of  the  inn  keeper  for  the  care  of 
the  goods  begins  from  the  time  of  such 
delivery  to  his  servant  and  continues 
until  the  goods  are  again  delivered  to 
the  actual  control  and  custody  of  the 
guest.  Concerning  continuance  of  re- 
lation of  host  and  guest,  see  Ross  v. 
Mellin,  36  Minn.  421,  422;  Whitemore 
V.  Haroldson,  2  Lea  (Tenn.)  312,  314; 
McDaniels  v.  Robinson,  26  Vt.  316; 
s.  c,  62  Am.  Dec.  574,  578. 

3.  Sasseen  v.  Clark,  37  Ga.  242,  250. 
Loss  of  Trunk  by  Hack  Driver  on  Way 

to  Hotel. — In  Dickinson  v.  Winchester, 
4  Cush.  (Mass.)  114;  s.  c,  50  Am.  Dec. 
760,  763,  it  was  held  that  an  inn  keeper 
is  liable  for  the  loss  of  a  trunk  by  a 
hack  driver  where  such  inn  keeper  has 
given  public  notice  that  he  will  furnish 


free  carriage  to  and  from  his  house,  and 
has  engaged  the  owner  of  the  hack  to 
carry  his  guests,  and  a  railway  passen- 
ger, having  notice  of  the  arrangement 
and  intending  to  put  up  at  such  house, 
enters  the  hack  and  entrusts  his  trunk 
to  the  driver  at  the  station.  Shaw,  C. 
J.,  said  for  the  court:  "Whether  it  be 
considered  the  defendants  are  to  be  con- 
sidered as  inn  keepers,  who  assume  the 
care  of  the  guest  and  his  baggage  at  the 
station,  instead  of  waiting  for  his  arriv- 
al at  their  own  door  or  stable,  or 
whether  they  are  to  be  considered  as 
common  carriers  of  persons,  who  are 
responsible  for  the  care  of  passengers' 
baggage,  as  incident,  is  perhaps  imma- 
terial. In  either  case  the  consideration 
for  the  undertaking  is  the  profit  to  be 
derived  by  the  inn  keeper  from  the  en- 
tertainment of  the  traveller  as  a  guest, 
and  an  implied  promise  is  founded  upon 
such  consideration." 

4.  See  Grinnell  v.  Cook,  3  Hill  (N. 
Y.)  485;  s.  c,  38  Am.  Dec.  663,  667. 

Concerning  establishment  of  relation 
of  inn  keeper  and  guest,  see  Gastenhofer 
V.  Clair,  10  Daly  (N.Y.)  265, 267;  Ross  v. 
Mellin,  36  Minn.  421,  422;  Read  v.  Ami- 
don,  41  Vt.  1 5 ;  s.  c,  98  Am.  Dec.  560, 561 ; 
McI3aniels  v.  Robinsorj,  26  Vt.  316; 
s.  c,  62  Am.  Dec.  574,  576,  578. 

5.  Whitemore  v.  Haroldson,  2  Lea 
(Tenn.l  312,  314. 
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End  of  Relation  and  Responsibility. — According  to  various  cases, 
which  perhaps  constitute  a  preponderance  of  authority,  the  rela- 
tion of  inn  keeper  and  guest,  with  its  attendant  HabiHties  on  the 
part  of  the  former,  no  longer  exists  when  the  guest  settles  his 
bill  and  leaves  the  inn,  though  he  entertains  or  even  expresses  an 
intention  to  return.^ 

50.  liability  for  Goods  of  Departing  Guest — In  General.— A\.  is 
said  generally  that  after  the  relation  of  guest  ceases,  the  inn 
keeper  appears  liable  only  as  an  ordinary  bailee,  gratuitous  or 
otherwise,  for  the  inanimate  goods  his  departing  guest  may 
have  left  in  his  care,  unless  strict  proof  be  furnished  of  a  differ- 
ent understanding.^ 

As  Gratuitous  Bailee. — According  to  one  view  of  the  matter, 
the  liabiUty  of  the  inn  keeper  in  such  cases  is  merely  that  of  a 
gratuitous  bailee  who  is  responsible  only  for  gross  negligence. 

Thus,  it  is  considered  that  when  the  guest  settles  his  bill  and' 
departs  from  the  inn,  leaving  his  baggage  behind  him  and  request- 
ing the  inn  keeper  to  take  care  of  it  until  his  return,  which  he 
says  will  be  in  a  few  days,  the  relation  of  inn  keeper  and  guest 
no  longer  exists,  as  the  inn  keeper  has  ceased  to  receive  any  pro- 
fit from  the  entertainment  of  the  guest,  and  the  expectation  to 
become  a  guest  again  at  some  future  time  does  not  continue  the 
relation.^  In  such  a  case  the  inn  keeper  is  regarded  merely  as 
the  gratuitous  bailee  of  the  baggage  of  the  traveller,  and  is  held 
fesponsible  for  its  loss  only  when  guilty  of  gross  negligence.* 

Consult  further  on  temporary  absence  with  the  innkeeper,  the  inn  keeper  is 
of  guest,  Allen  v.  Smith,  12  Com.  B.,  N.  liable  as  inn  keeper  for  such.  Judging 
S.  638,  644;  Day  V.  Butler,  2  Hurl.  &  from  the  analogy  obtaining  as  to  com- 
C.  14,  18,  19;  Lynar  v.  Mossop,  36  Up.  mon  carriers,  we  would  conclude  that 
Can.,  Q.  B.  230,  235;  Grinnell  t;.  Cook,  the  exceptional  and  owners' insurance 
3  Hill  (N.  Y.)  485;  s.  c,  38  Am.  Dec.  liability  of  the  inn  keeper  would  not 
663,  666;  McDonald  v.  Edgerton,  5  continue  after  the  guest  had  permanent- 
Barb.  (N.  Y.)  560,  563;  Towson  v.  ly  left  the  inn,  allowing,  of  course,  for 
Havre,  de  Grace  Bank,  6  Har.  &  J.  a  few  hours  which  may  be  necessary 
<Del.)  47;  s.  c,  14  Am.  Dec.  254,  256.  for  porters  to  effect  a  removal."  Whart. 

1.  See   Miller   v.   Peeples,   60   Miss.  Negl.,  §687. 

819,    822;    s.    c,    45    Am.    Rep.    423;  3.  O'Brien  v.  Vaill,  22  Fla.  627,  632, 

O'Brien  v.  Vaill,  22  Fla.  627;  Lynar  -v.  disapproving  Adams  v.  Clem,  41  Ga. 

Mossop,  36   Up.  Can.,  C^B.   230,  235.  65;  s.  c,  5  Am.  Rep.  524,  and  McDon- 

On  termination  of  relation  of  inn  keeper  aid  w.  Edgerton,  5   Barlj.   (N.  Y.)   560, 

and    guest,   see    further     Seymour    v.  and  stating  the  latter  case  misconstrued 

Cook,  53  Barb.  (N.  Y.)  451,  4153;  s.  c,  the  statements  of  Judge  Bronson  in 

35  How.  Pr.  (N.  Y.)  180,  183,  and  Mc-  Grinnell  v.  Cook,  3  Hill  (N.  Y.)  485;  s. 

Daniels  v.  Robinson,  28  Vt.  387;  s.  i;.,  t.,  38  Am.  Dec.  663.     The  opinion  also 

67  Am.  Dec.  720,  722.  cites,  in  support  of  the  position  taken, 

2.  Sch.  Bailm.  270,  and  cases  cited.  Miller  -v.  Peeples,  60  Miss.  819;  s.  c,  45 
In  Murray  v.  Marshall,  9  Colo.  482;  s.  Am.  Rep.  423. 

c,  59  Am.  Rep.  152,  153,  after  so  citing  4.  O'Brien  -v.  Vaill,  22  Fla.  627,632, 

this  authority,  quotation  is  made  from  633,  holding   that  there   is  nothing  to 

another  writer  who  cites  as  "not  without  show  that  the  inn  keeper  was  guilty  of 

weight"  the  case  of  Adams  v,  Clem,  41  gross  negligence,  because,  after  the  de- 

Ga.  67;  s.  c,  5  Am.  Rep.  524,  and  who  parture  of  the  guest,  he  removed  the 

says:  "It  is  an  interesting  question  how  baggage  from  the  room  occupied  by  the 

long,  when  a  guest  leaves  his  baggage  guest  to  the  main  hall  of  the  hotel,  from 
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Enlarged  Liability. — But  some  of  the  cases  show  a  tendency 
to  ■  enlarge  the  Hability  of  the  inn  keeper,  under  such  circum- 
stances, beyond  that  of  a  bailee  without  compensation,  and  to 
hold  him  liable  as  a  bailee  holding  property  upon  which  he  has  a 
lien  as  security  for  a  sum  due,  so  as  to  be  bound  for  ordinary 
care.i 

51.  Inn  Keeper's  Negligence — Negligence  Deemed  Immaterial. — 
According  to  one  line  of  cases,  perhaps  constituting  a  majority 
of  the  decisions,  it  is,  as  before  explained,  not  necessary  for  the 
guest  to  prove  negligence  to  support  his  action  for  the  loss  of 
his  goods  against  the  inn  keeper ;  ^  nor  will  proof  by  inn  keeper 
that  he  was  guilty  of  no  negligence  be  an  excuse  for  him,  unless 
he  brings  himself  within  those  cases  which  are  excepted.* 

Want  of  Negligence  Held  to  Exonerate. — But,  according  to  a 
different  line  of  cases,  t)\&  prima  facie  liability  of  the  inn  keeper 
is  based  on  the  presumption  of  his  fault  or  negligence,*  and  that 


■which  it  was  stolen,  where  it  is  in  evi 
dence  that  the  only  entrance  to  the  ho- 
tel was  through  the  office,  and  that 
while  the  hotel  was  open  some  person 
was  always  in  charge  of  the  office,  and 
when  it  was  closed  a  watchman  was  on 
duty. 

1.  See  Murray  t;.  Marshall,  9  Colo. 
482;  s.  c,  59  Am.  Rep  152,  153,  154, 
where,  after  quoting  Adams  v.  Clem, 
41  Ga.  67;  s.  c,  5  Am.  Rep.  524,  and 
Giles  V.  Fauntleroy,  13  Md.  126,  El- 
bert, J.,  says:  "Departing  guests  not 
infrequently  leave  baggage  in  care  of  the 
inn  keeper  for  a  few  hours  or  a  few  days, 
to  be  called  for  or  to  be  forwarded  to 
some  designated  destination.  The 
great  increase  of  modern  travel  cre- 
ates an  increased  derpand  for  more  ex- 
tensive accommodations  in  this  respect. 
With  a  view  of  influencing  travellers  in 
selecting  their  hotels,  inn  keepers  more 
or  less  generally  respond  to  this  de- 
mand and  provide  increased  accommo- 
dations and  assume  voluntary  duties 
respecting  the  baggage  of  guests  thus 
left  in  their  charge.  In  such  case,  if  the 
liability  of  the  inn  keeper  is  that  of  vol- 
untary bailee  without  compejisation, 
guests  are  left  with  little  or  no  protec- 
tion. The  case  shows  a  tendency  to 
enlarge  it."  It  was  accordingly  held 
that  when  a  guest,  on  leaving  a  hotel 
without  the  intention  of  returning  as  a 
guest,  fails  to  pay  his  bill,  but  returned 
within  forty-eight  hours  to  get  his  va- 
lise, the  inn  keeper  was  bound  to  ordi- 
nary diligence  and  ordinary  care,  and 
the  loss  of  the  valise  raises  the  presump- 
tion of  negligence  against  him.     Con- 


sult also  Murray  v.  Clarke,  2  Daly  (N. 
Y.)  102,  103. 

2.  See  Clute  v.  Wiggins,  14  Johns. 
(N.  Y.)  175;  s.  c,  7  Am.  Dec.  448,  449; 
Compare  Gile  v.  Libby,  36  Barb.  (N. 
Y.)  70,  74.  In  Burrows  v.  Trieber,  21 
Md.  320;  s.  c,  83  Am.  Dec.  590,  591,  it 
is  said  by  the  court,  through  Golds- 
borough,  J.:  "The  authorities  fully 
sustain  the  doctrine  that  it  is  not  neces- 
sary, when  goods  are  proved  to  be  lost, 
to  prove  negligence  in  the  inn  keeper 
to  make  him  liable  for  the  loss.  See 
Cayle's  Case,  8  Coke  32;  Bennett  v. 
Mellor,  5  Term  Rep.  273;  Clute  v. 
Wiggins,  5  Johns.  (N.  Y.)  177;  ».  c,  7 
Am.  Dec.  448;  2  Kent's  Com.  594,  595; 
McDonald  v.  Edgerton,  5  Barb".  (N.'Y.) 
562;  Shaw  V.  Berry,  31  Me. 485;  s.  c,  52 
Am.  Dec.  628."  For  application  of 
same  doctrine  to  baggage  of  guest,  see 
Pettigrew  v.  Barnum,  11  Md.  434;  s.  c, 
69  Am.  Dec.  213,  217. 

3.  See  Shaw  v.  Berry,  31  Me.  478;  s. 
c,  52  Am.  Dec.  628,  630.  Consult  also 
full  discussion  of  subject  in  Sibley  v. 
Aldrich,  -33  N.  H.  553;  s.  c,  66  Am. 
Dec.  745.  On  view  that  inn  keeper 
is  strictly  liable  as  insurer.  See 
Pinkerton  v.  Woodward,  33  Cal.  557; 
s.  c,  91  Am.  Dec.  657,  663. 

4.  Thus  in  Laird  v.  Eichold,  10  Ina. 
212;  s.  c,  71  Am.  Dec.  323,  it  's  said: 
"The  authorities  all  agree  that  an  inn 
keeper  is  frima  facie  liable  for  anj'  loss 
or  injury  to  the  goods  of  his  guest,  not 
occasioned  by  the  act  of  Providence, 
the  public  enemies  or  the  fault  of  the 
guest,  and  the  prima  facie  liability  is 
based  upon  the  presumption  that  the 
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he  may  exonerate  himself  by  positive  proof  that  he  was  not  in 
any  way  negligent^.  * 

Degree  of  Care  Required. — The  general  rule  of  diligence,  on 
the  part  of  inn  keepers,  is  that  of  "  uncommon  care,"  as  Lord 
Holt  has  it,  or  "the  extremest  care,"  as  some  of  the  books  have 
it.^  But  it  has  been  laid  down  that  public  utility  "  requires  that 
inn  keepers  be  held  liable  for  all  losses  which  might  have  been 
prevented  by  ordinary  care."  * 


loss  or  injury  arose  from  the  negligence 
or  fault  of  the  inn  keeper.  Hill  v. 
Owen,  5  Blackf.  (Ind.)  323;  s.  c,  35 
Am.  Dec.  124,  supra;  Story  on  Bailm., 
§  472."  But  see  suggested  explanation 
of  inisconception  in  this  view,  made  in 
Mateer  v.  Brown,  i  Cal.  221;  s.  c,  52 
Am.  Dec.  303,  309. 

1.  See  Baker  v.  Dessauer,  49  Ind. 
28,  31,  quoting  Story  Bailm.  (8th  ed.)- 
§  472,  note  5.  In  Laird  v.  Eichold,  10 
Ind.  212;  s.  c,  71  Am.  Dec.  323,  324, 
reference  is  made  to  the  "dicta  and 
decisions  to  the  effect  that  an  inn 
keeper  is  liable"  for  any  loss  or  injury 
to  the  goods  of  his  guest,  "although  it 
happened  without  his  default."  After 
quoting  from  Washburn  f.  Jones,  14 
Barb.  (N.  Y.)  193  and  Mason  v. 
Thompson,  9  Pick.  (Mass.)  280;  s.  c, 
20  Am.  Dec.  471,  it  is  further  said:  In 
"Shaw  V.  Berry,  31  Me.  478;  s.  c„  52 
Am.  Dec.  628  and  Sibley  v:  Aldrich, 
33  N.  H.  553;  s.  c,  66  Am.  Dec.  745, 
it  is  held  that  proof  by  the  inn  keeper 
that  there  was  no  negligence  in  himself 
or  his  servants  is  not  sufficient  for  his 
immunity.  This  doctrine,  however, 
we  think,  is  not  in  accordance  with  the 
weight  of  authority,  nor  are  we  entirely 
satisfied  with  the  principle  on  which  it 
rests."  The  cases  regarded  as  fully 
establishing  the  different  doctrine  of 
the  text  are  Dawson  v.  Chauncey,  48 
Eng.  Com.  L.  164;  Kisten  v.  Hilde- 
brand,  9  B.  Mon.  72;  s.  c,  48  Am.  Dec. 
416;  Metcalf  z).  Hess,  14  111.  129;  and  in 
McDaniels  ri.  Robinson,  26  Vt.  316;  g. 
c,  62  Am.  Dec.  574. 

2.  See  McDaniels  v.  Robinson,  26 
Vt.  316;  s.  c.,62  Am.  Dec.  574,  582.  The 
duty  of  the  inn  keeper  to  exercise  "ex- 
traordinary care"  is  laid  down  in  Shoe- 
craft  V.  Bailey,  25  Iowa  553,  555;  Wei- 
senger  v.  Taylor,  i  Bush  (Ky.)  275;  s. 
c,  89  Am.  Dec.  626,  627.  "More  than 
than  ordinary  care,"  is  the  expression 
used  in  this  connection  in  Treiber  v. 
Burrows,  27  Md.  130,  143. 

3.  Newson  v.  Axon,  i  McCord  L.  (S. 
Car.)  509;  s.  c,  10  Am.  Dec.  685,  686. 
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In  this  case  the  horse  of  a  traveller 
was  put  into  a  stable  which  was  very 
open,  although  there  was  a  bar  to  one 
door  and  a  lock  and  ke^'  to  the  other. 
The  servants  of  the  guest  made  objec- 
tions to  letting  the  hostler  lock  the 
stable  door.  The  inn  keeper  was  keld 
liable  because  the  horse  was  stolen 
from  the  stable,  as  the  question 
whether  ordinary  care  was  exercised 
by  the  inn  keeper  was  for  the  jury, 
and  their  verdict  was  not  to  be  disputed 
unless  they  had  found  very  much 
against  the  weight  of  evidence.  But 
the  opinion  declares  that  it  "was  a 
want  of  ordinary  care  to  have  such  a 
stable,"  and  that  whenever  it  is  doubt- 
ful whether  ordinary  care  has  been 
used  or  not,  the  presumption  is  against 
the  bailee,  and  unless  it  be  considered 
that  the  inn  keeper  was  regarded  as  act- 
ing only  in  the  capacity  of  a  livery  stable 
keeper,  these  expressions  do  not  seem 
to  be  reconcilable  with  the  usual  view. 

Charge  Calling  for  Ordinary  Care 
Only. — In  Clary  v.  Willey,  49  Vt.  55, 
one  count  declared  against  an  inn 
keeper  as  such,  and  the  charge  as  given 
was  stated  in  the  opinion  (p.  62)  to 
have  held  the  defendant,  if  found  to  be 
an  inn  keeper,  to  the  use  only  "of  such 
care  as  is  ordinarily  bestowed  upon 
horses  by  inn  keepers  and  livery  stable 
keepers."  It  is  thereupon  remarked 
that  the  law  "holds  inn  keepers  to  a 
stricter  accountability  for  goods  placed 
in  hosfiiium  to  the  exercise  of  the 
highest  degree  of  care."  2  Parsons 
Cont.  624, 625;  McDaniels  v.  Robinson, 
26  Vt.  337;  s.  u.,  62  Am.  Dec.  574. 
On  this  and  other  points,  therefore,  the 
charge  was  regarded  as  being  fully 
as  favorable  to  .the  defendant  as  was 
proper. 

Hostler  Driving  out  Horse  for  Exer- 
cise.— In  Day  v.  Butler,  2  Hurl.  &  C. 
14,  an  hostler  of  an  inn,  for  the  alleged 
purpose  of  exercising  a  horse,  drove 
it  out,  when  it  took  fright  at  a  locomo- 
tive and  was  injured,  whereupon  the 
inn    keeper   was    sued    by    the    guest 
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"  Holding  Out "  Safety  of  Premises, — By  letting  a  hall  in  his 
inn  for  public  purposes,  an  inn  keeper  holds  out  that  it  is  safe, 
and  is  bound  to  exercise  proper  care  in  providing  safe  arrange- 
ments for  the  entrance  and  departure  of  those  inyited  to  the 
hall;  and  matters  held  properly  submitted  to  the  jury  are  the 
question  whether  there  was  a  breach  of  this  duty,  and  also  the 
question  whether  one  who  paid  for  admission  to  a  dance  in  the 
hall,  and  was  injured  by  walking  off  a  piazza  or  wooden  awning 
in  front  of  the  inn,  was  in  such  a  state  of  intoxication  as  contri- 
buted to  the  injury. 1 

Capacity  of  Ordinary  Bailee. — A  recovery  in  an  ordinary  action 
on  the  case  against  a  bailee  may  be  had  against  an  inn  keeper 
who  is  guilty  of  negligence  in  many  instances,  where  he  would 
not  be  liable  in  case  on  the  custom,  as  in  actions  by  boarders,  and 
those  putting  animals  to  pasture,  etc.^ 

Where  property  is  delivered  to  the  servant  or  agent  of  an  inn 
keeper,  and  thus  comes  to  the  possession  of  the  latter,  and  is 
afterwards  delivered  by  him  to  a  wrong  person,  or  otherwise  lost 


owning  the  horse.  Martin,  B.,  in  his 
opinion  (p.  19),  said  that  "the  defendant 
-having  contracted  to  take  reasonable 
care  of  the  horse,  and  having  employed 
a  person  to  look  after  it,  who  did  not 
take  reasonable  care  of  it,  is  responsible 
for  the  injurj'."  Pollock,  C.  B.,  how- 
ever, merely  said  on  this  point  (at  p. 
18)  that  it  "may  be  that  it  was  proper 
to  exercise  the  horse,  but  the  liability 
of  the  defendant  inn  keeper  does  not 
cease  on  that  account." 

1.  Camp  V.  Wood,  76  N.  Y.  92,  96; 
s.  c,  32  Am.  Rep.  282,  285. 

Exposing  Guests  to  Infection. — Where 
the  iury  were  warranted  in  finding  that 
hotel  keepers,  with  knowledge  of  the 
,  prevalence  of  smallpox  in  the  hotel, 
kept  it  open  for  business,  and  permitted 
a  party  to  become  a  guest  without  in- 
forming her  of  the  presence  of  the  dis- 
ease, such  inn  keepers  are  liable  to  the 
party  who  became  their  guest  under 
these  circunistances,  and  contracted 
the  disease  while  in  their  house,  and 
who  was  herself  guilty  of  no  negligence 
contributing  to  the  injury.  ■  Gilbert  v. 
Hoflfman,  66  Iowa  263;  s.  c,  55  Am. 
Rep.  263,  264. 

2.  See  Neal  v.  Wilcox,  4  Jones  L. 
(N.  Car.)  .146;  s.  c,  67  Am.  Dec.  266, 
267,  where  it  is  said  by  the  court, 
through  Pearson,  J.,  in  regard  to  the 
ordinary  action  on  the  case  against  a 
bailee,  that  "a  recovery  in  that  action 
may  be  made  against  an  inn  keeper 
who  is  guilty  of  negligence  in  many 
instances  where  he  would  not  be  liable 
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in  'case'  on  the  custom;  for  instance, 
one  takes  boarding  at  an  inn  on  a  special 
contract;  his  goods  are  lost,  the  inn 
keeper  is  not  liable  'on  the  custom,' 
but  is  liable  in  a  special  action  on  the 
case,  if  negligence  be  proved.  So  if 
one  leave  a  trunk  or  carriage  to  be  kept 
by  an  inn  keeper,  or  if  one  deliver  a 
flock  of  sheep  or  a  drove  of  mules  or 
horses  to  an  inn  keeper  to  be  pastured, 
he  is  only  liable  as  bailee  on  proof  of 
negligence."  In  Manning  v.  Wells,  9 
Humph.  (Tenn.)  746;  s.  c,  51  Am.  Dec. 
688,  689,  it  is  held  that  an  inn  keeper 
is  liable  for  the  loss  of  the  goods  of  a 
boarder  only  where  he  is  proven  to 
have  been  guilty  of  culpable  negligence. 
In  Clary  v.  Willcy,  49  Vt.  55,  one  count 
declared  against  an  inn  keeper  as  a 
bailee  for  hire.  It  appeared  that  the 
defendant,  by  himself  or  servants, 
hitched  the  plaintijFs  horse,  which  was 
in  his  care,  next  a  horse  that  defendant 
or  his  servants  knew  to  be  in  the  habit 
of  kicking  other  horses.  As  a  result, 
plaintiff's  horse  was  kicked  and  injured. 
It  was  held,  that  though  plaintiff  knew 
where  his  horse  was  hitched,  and  made 
no  objection  thereto,  yet  as  he  did  not 
know  of  the  vicious  habit  of  the  other 
horse,  defendant  would  be  guilty  of 
actionable  negligence  as  a  bailee  for 
hire  in  thus  hitching  plaintiff's  horse, 
and  therefore  the  court  was  justified  in 
refusing  a  charge  to  the  contrary,  and 
in  making  the  only  ground  of  exemption 
the  assumption  of  the  sole  control  of 
the  horse  by  the  plaintiff. 
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by  his  gross  negligence,  he  is  liable,  whether  as  inn  keeper  or  not, 
and  whether  he  is  a  gratuitous  bailee,  or  a  bailee  for  hire.^ 

52.  Contributory  Negligence  of  Guest — In  General. — The  ina 
keeper  may  be  exonerated  by  showing  that  the  guest  has  taken 
upon  himself  exclusively  the  custody  of  his  own  goods,  or  has, 
by  his  own  neglect,  exposed  them  to  peril.*  Indeed,  in  general, 
it  is  competent  for  the  inn  keeper  to  show  that  the  loss  of  the 
goods  of  the  guest  is  attributable  to  the  negligence  of  the 
guest. ^ 

Want  of  Ordinary  Care  Sufficient. — It  was  formerly  supposed 
that  only  gross  negligence  on  the  part  of  the  guest  would  prevent 


1.  Coykendall  v.  Eaton,  55  Barb.  (N. 
Y.)  188,  193. 

Where  the  valise  of  a  departing 
guest  was  left  behind  by  him,  and 
on  his  coming  back  and  presenting  a 
return  check  which  had  been  given  him, 
the  valise  could  not  be  found,  it  was 
held,  that  whether  the  property  was  re- 
garded as  the  subject  of  an  ordinary 
bailment,  or  as  property  in  the  inn 
keeper's  hands,  which  they  had  a  right 
to  detain  until  the  discharge  of  the  lien 
upon  it  for  the  bill  incurred  by  the  guest 
for  his  entertainment,  the  inn  keepers 
were  bound  to  the  exercise  of  ordinary 
care  and  diligence,  and  the  burden  was 
upon  them  to  show  the  circumstances 
of  the  loss;  and  that  in  default  of  any 
such  affirmative  proof  by  them  the 
presumption  will  arise  that  they  were 
guilty  of  negligence.  Murray  f.  Clarke, 
2   Daly   (N.  Y.)  102,  103. 

2.  Read  v.  Amidon,  41  Vt.  15;  s.  c, 
98  Am.  Dec.  560,  i,(>\,  citing  Story  on 
Bailments,  §§  478,  480,  482,  483;  2 
Kent's  Com.  593;  Richmond  v.  Smith, 
8  Barn.  &  C.  9;  Bennett  v.  Mellor,  5 
Term  Rep.  273.  "It  is  doubtless  true," 
says  GoLDSBOROUGH,  J.,  for  the  court, 
in  Burrows  v.  Trieber,  21  Md.  320;  s. 
c,  83  Am.  Dec.  590,  592,  "that  there 
are  exceptions  to  the  liability  of  inn 
keepers, — as  inevitable  accidents,  the 
acts  of  public  enemies,  and  of  the 
owners  of  property  or  their  servants. 
This  last  exception  must  be  construed 
to  mean  a  discharge  of  liability  where 
the  owner  takes  control  of  his  property, 
though  it  be  still  infra  hospHium,  and 
its  loss  or  injury  may  be  attributed  to 
his  own  neglect." 

3.  See  Spring  v.  Hager,  145  Mass. 
186;  Lanier  v.  Youngblood,  73  Ala. 
587,  592.  In  the  latter  case  Somer- 
viLLE,  J.,  said:  "In  addition  to  other 
defences  which  are  authorized  to  be  set 
up  by  an  inn  keeper  in  excuse  of  loss 


of  the  guest's  goods,  is  the  fraud  or  neg- 
ligence of  the  guest  himself,  which  may 
be  classed  under  the  head  of  contribur 
tory  negligence.  This  constitutes,  ac- 
cording to  the  better  view,  an  established 
exception  engrafted  upon  the  rule  of 
liability  in  the  case  of  common  carriers. 
I  Smith's  Lead.  Cases  (7th  Am.  ed.) 
411;  Ala.  etc.  R.  Co.  v.  Little.  71  Ala. 
611.  The  reasons  are  just  as  forcible 
why  it  should  also  obtain  in  the  case  of 
the  keepers  of  inns,  hotels  and  other 
like  houses  of  public  entertainment. 
[Note  to]  Clute  v.  Wiggins,  14  Johns. 
(N.  Y.)  175;  s.  c,  7  Am.  Dec.  455^ 
Chamberlain  v.  Masterson,  26  Ala.  371; 
Purvis  V.  Coleman,  21  N.  Y.  iii." 

Statute  Declaratory  of  Common  Law. 
— In  Massachusetts  Pub.  S.tat.,  ch.  102, 
416,  provides  that  "an  inn  holder  against 
whom  a  claim  is  made  for  loss  sustained 
by  a  guest  may  in  all  cases  show  that 
such  loss  is  attributable  to  the  negligence 
of  the  guest  himself,  or  to  his  noncom- 
pliance with  the  regulations  of  the  inn, 
if  Such  regulations  are  reasonable  and 
proper,  and  are  shown  to  have  been 
duly  brought  to  the  notice  of  the  inn 
holder."  "This  provision,"  it  is  said  in 
Spring  V.  Hager,  145  Mass.  186,  "was 
first  enacted  in  stat.  1853,  ch.  405,  §  3, 
which  was  soon  after  the  decision  in 
Berkshire  Woollen  Co.  v.  Proctor,  7 
Cush.  417,  and  although  this  statute 
made  some  changes  in  the  law,,  the 
clause  that  it  is  competent  for  an  inn 
keeper  to  show  that  the  loss  is  attribu- 
table to  the  negligence  of  the  guest  is 
only  declaratory  of  the  common  law. 
Mason  r*.  Thompson,  9  Pick.(  Mass.)  280; 
s.c,  20  Am.  Dec.  471;  Berkshire  Wool- 
len Co.  V.  Proctor,  7  Cush.  (Mass.)  417, 
supra;  Oppenheim  v.  Hotel  Co.,  L.  R., 
6  C.  P.  515;  Cashill  v.  Wright,  6  El.  & 
Bl.  891;  Morgan  v.  Raney,  6  Hurl. 
&  N.  265;  Elcox  V.  Hill,  98  U.  S. 
218." 
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a  recovery,  but  it  is  now  settled  that  a  want  of  ordinary  care 
contributing  to  the  loss  will  have  that  effect.^ 

Thus,  an  inn  keeper  will  not  be  liable  for  the  loss  of  the  goods 
of  his  guest  if  the  loss  is  occasioned  by  the  want  of  that  ordinary 
care,  on  the  part  of  the  guest,  which  a  prudent  man  may  be 
reasonably  expected  to  take  under  all  the  circumstances  of  the 
case  ;  and  the  question  whether  or  not  the  guest  has  taken  such 
ordinary  care  is  always  a  question  of  fact  for  the  jury* 
■  Confinement  to  Period  While  Party  a  Guest. — But  in  order  to 
exempt  an  inn  keeper  from  liability  for  the  loss  of  property,  evi- 
dence of  the  neglect  of  the  owner  of  the  property  must  be  con- 


1.  Jalie  V.  Cardinal,  35  Wis.  118, 
130. 

"It  is  not  every  slight  negligence 
on  the  part  of  the  guest,  of  course," 
says  SoMERViLLE,  J.,  in  Lanier  -u. 
YoungblOod,  73  Ala.  587,  592,  "which 
■will  be  held  to  excuse  as  coming  within 
the  principle  [that  fraud  or  negligence 
of  the  guest  may  excuse  the  inn  keeper.] 
Nor  is  the  rule  perhaps  sound  as  some- 
times found  to  be  intimated  that  the 
negligence  required  to  be  imputed  must 
be  gross  negligence,  or  such  as  evinces 
a  want  of  good  faith  on  the  part  of  the 
plaintiff.  The  true  rule,  in  our  judg- 
ment, and  the  one  which  seems  to  be 
sustained  by  the  analogies  of  the  law 
in  other  cases,  is,  that  the  want  of  ordi- 
nary care  on  the  part  of  the  guest,  or 
of  such  as  a  prudent  man  may  reasona- 
bly be  expected  to  exercise  under  like 
circumstances,  is  sufficient  to  defeat  a 
recovery  against  the  inn  keeper,  where 
it  appears  that  such  negligence  proxi- 
mately contributed  to  the  loss,  and  that 
the  loss  would  not  otherwise  have  hap- 
pened. Cashill  V.  Wright,  6  El.  &  B. 
891  [quoted  in  note  to]  Clute  v.  Wig- 
gins, 14  Johns.  (N.  Y.)  175;  s.  c,  7  Am. 
Dec.  455." 

2.  Hadley  v.  U'pshaw,  27  Tex.  547; 
s.  c,  86  Am.  Dec.  654, 656,  where  it  is  said 
that  the  rule  thus  announced,  and  be- 
lieved to  be  the  rule  of  the  law,  "was 
laid  down  by  the  court  of  queen's 
bench,  in  the  case  of  Cashill  v.  Wright, 
37  Eng.  L.  &  Eq.  177"  [s.  c,  6  El.  & 
B.  891,  goo];  and  that  the  "Same  rule 
was  previously  intimated  by  Lord 
Campbell  in  the  case  of  Armistead  v. 
White,  6  Eng.  L.  &  Eq.  349,  and  has 
been  recognized  in  New  York,  in  the 
case  of  Fowler  v.  Dorlon,  24  Barb. 
(N.  Y.)  384."  In  Cashill  v.  Wright, 
6  El.  &  B.  891,  900,  it  is  said:  "We 
think  the  rule  of  law  resulting  from  all 
the     authorities    is    that    .     .     .     the 

II  C.  of  L.— 6 


goods  remain  under  the  charge  of  the 
inn  keeper,  and  the  protection  of  the 
inn  so  as  to  make  the  inn  keeper  liable 
as  for  breach  of  dut^',  unless  the  negli- 
gence of  the  guest  occasions  the  loss  in 
such  a  way  as  that  the  loss  would  not 
have  happened  if  the  guest  had  used 
the  ordinary  care  that  a  prudent  man 
may  be  reasonably  expected  to  have 
taken  under  the  circumstances." 

lutozicatlon  of  Guest. — Where  there 
was  evidence  tending  to  show  that  the 
plaintiff,  who  sued  for  the  loss  of 
monej'  brought  to  an  inn  was  intoxi- 
cated when  he  retired  to  his  room  about 
1 1  o'clock  in  the  day,  and  that  he  was 
negligent  in  not  finding  the  key  in  his 
door,  and  in  not  locking  the  door,  it 
was  held  that  there  was  no  error  in 
submitting  to  the  jury  the  question  of 
negligence  on  his  part.  Jalie  v.  Cardi- 
nal, 35  Wis.  118,  130,  Dixon,  C.  J., 
said:  "Negligence  in  cases  of  this  na- 
ture, as  in  all  others,  is  one  of  fact  for 
the  jury  unless  the  evidence  is  too 
plain  and  positive  to  admit  of  doubt  or 
controversy,  when  the  court  will  be 
justified  in  taking  the  case  into  its  own 
hands  and  directing  a  verdict.  We 
cannot  say,  in  viewof  the  very  stringent 
liability  of  inn  keepers,  and  of  the  au- 
thorities, that  the  court  would  have 
been  justified  in  doing  so  in  this  case, 
and  hence  cannot  disturb  the  verdict 
as  being  against  the  evidence.  If 
drunk,  the  plaintiff  might  still  have 
claimed  the  protection  of  his  host,  as 
did  Falstaff,  when  he  fell  asleep  "be- 
hind the  arras,"  and  might  say  with 
him:  "Shall  I  not  take  mine  ease  in 
mine  inn  but  I  shall  have  tay  pocket 
picked?"  which  seems  to  be  a  further 
proof,  not  noticed  by  the  advocates  of 
that  theory,  that  Shakespeare  was  a 
lawyer,  and  therefore  that  Bacon  wrote 
Shakespeare.  In  Walsh  v.  Porter- 
field,  87  Pa.  St.  376,  378,  it  was  held 
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fined  to  the  period  while  he  was  a  guest  at  the  inn  keeper's 
house.^ 

Exposure  of  Goods  to  Unnecessary  Peril. — In  accordance  with 
the  general  doctrine,  the  guest  is  not  relieved-  from  all  responsi- 
bility in  respect  to  his  goods  on  entering  the  inn,  but  is  bound  to 
use  reasonable  care  and  prudence  in  respect  to  their  safety  so  as 
not  to  expose  them  to  unnecessary  danger  of  loss.^ 

Failure  to  Comply  with  Rules  of  Inn. — Where  an  inn  keeper, 
for  the  purpose  of  securing  the  safety  of  the  goods  of  his  guest, 
makes  a  reasonable  and  proper  rule  or  requirement,  to  be  observed 
by  them,  or  he  will  not  be  responsible  therefor,  and  the  goods  of 
a  guest  having  knowledge,  of  the  rule  are  lost  solely  by  reason  of 


that  it  was  not  error  in  the  court  to  in- 
struct the  jury  that  if  they  believed  that 
the  guest  was  intoxicated  at  the  time 
of  the  alleged  robbery,  and  this  con- 
tributed in  any  way  to  his  loss,  he 
could  not  recover.  In  Rubenstein  v. 
Craikshanks,  54  Mich.  199;  s.  c,  52 
Am.  Rep.  806,  810,  it  is  held  that  an 
inn  keeper's  liability  for  a  guest's  bag- 
gage placed  in  his  charge  is  not  dimin- 
ished, but  rather  increased,  by  the  fact 
that  the  guest  has  got  too  drunk  at  his 
bar  to  take  care  of  it  himself. 

1.  See  Burrows  v.  Trieber,  21  Md. 
320;  s.  c,  83  Am.  Dec.  590,  592,  hold- 
ing that  evidence  tending  to  show  neg- 
lect and  inattention  of  the  party  pre- 
vious to  his  becoming  a  guest  or  his 
subsequent  conduct  after  leaving  the 
hotel,  could  not  be  considered  by  the 
jury  touching  the  merits  of  the  case. 
The  expression  used  in  the  opinion  is 
"gross  neglect,"  but  this  has  been 
changed  in  the  text  to  conform  to  the 
law  as.  just  stated. 

2.  Read  v.  Amidon,  41  Vt.  15;  s.  c, 
98  Am.  Dec.  560,  561.  This  case  holds 
that  the  guest's  carelessness,  exon- 
erating the  inn  keeper  from  liability 
for  the  loss  of  gloves,  is  a  question  of 
fact  to  be  determined  by  the  jury,  in 
view  of  all  the  circuinstances,  where 
the  guest  laid  his  gloves  down  under  his 
overcoat  on  a  bench  in  the  presence  of 
the  inn  keeper,  but  without  calling  the 
inn  keeper's  attention  to  them.  "What 
would  be  regarded  as  gross  careless- 
ness under  one  set  of  circumstances," 
said  PiERPONT,  C.  J.,  for  the  court, 
"might  not  be  so  considered  under 
other  circumstances;  much  would  de- 
pend upon  the  place,  the  number  of 
people  present,  the  kind  of  property  as 
to  its  value,  and  the  ease  with  which  it 
might  be  removed  without  detection, 
etc."      A   suggestion    against    unnec- 
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essary  exposure  of  money,  etc.,  is  also 
contained  in  Johnson  v.  Richardson,  17 
111.  302,  305;  s.  c,  63  Am.  Dec.  369,  372, 

Keeping  Valuables  in,  Eoom.^The 
leaving  by  a  guest  of  a  sum  equal  to 
$2000  in  gold  coin,  in  his  trunk  in  a 
room  in  a  hotel,  after  personal  notice 
that  there  was  a  safe  in  the  ofBce 
which  was  appropriated  to  the  custody  of 
vauables,  is  such  negligence  as  to  dis- 
charge the  inn  keeper  from  any  liability, 
Purvis  ?).  Coleman,  21  N.  Y.    iii,   115. 

But  the  fact  that  a  guest  sleeping  in 
a  room  at  the  hotel,  occupied  only  by 
himself,  retained  the  sum  of. nearly 
$500  in  money  secured  in  a  belt  around, 
his  body,  is  not  such  conduct  as  should 
be  deemed  negligence  as  a  matter  of 
law,  although  the  bolt  of  the  door  to 
his  room  could  be  opened  with  a  wire 
from  the  outside.  Smith  v.  Wilson,  36 
Minn.  334,  336. 

Failure  to  Deposit  Watch  and  Trav- 
elling Money. — Nor  is  an  inri  keeper  re- 
lieved from  his  common  law  liability 
for  the  loss  of  the  watch  and  travelling 
money  of  his  guest  by  the  fact  that  such 
inn  keeper  has  complied  with  statutory 
regulations  by  providing  a  safe  and 
posting  notice  to  deposit  valuables.' 
Krohn  v.  Sweeney,  2  Daly  (N.  Y.) 
200,  202,  203;  following  Gile  v.  Libby, 
36  Barb.  (N.  Y.)  70. 

Unnecessary  Display  of  Articles. — In 
Armistead  v.  Wilde,  17  Q^  B.  261,  a  di- 
rection to  the  jury  was  sustained  upon 
the  ground  that  it  must  have  been  un- 
derstood to  mean  that  if  the  guest  was 
guilty  of  gross  negligence  contributing 
to  the  loss  the  inn  keeper  was  not  exon- 
erated, and  this  view  was  based  on  the 
facts  in  evidence  that  the  guest  showed 
his  money  ostentatiously  in  the  pres- 
ence of  several  persons,  and  then  openly 
put  it  in  an  ill -secured  box,  whence  it 
was  stolen.   In  Cashill  v.  Wright,  6  El. 
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his  neglect  to  comply  therewith,  the  inn  keeper  is  not  liable  for 
the  loss  thus  occasioned  by  the  negligence  of  the  guest. ^ 

Theft  by  Fellow  Guest  Put  Into  Same  Room. — The  guest  is  not 
chargeable  with  negligence  where  the  goods  are  stolen  by  a 
fellow  guest,  who  is  put  into  the  same  room  with  him,  with  or 
without  his  consent.^ 

53.  Failure  to  Lock  or  Bolt  Door — -Merely  Evidence  of  Negligence. 
— It  seems  to  be  the  prevalent  doctrine  that  the  failure  of  the 
guest  to  lock  or  bolt  the  door  of  his  room  is  not  negligence  as  a 
matter  of  law,*  but  is  evidence  of  negligence  for  the  jury.* 


&  B.  8gi,  where  the  rule  as  to  the  use 
of  ordinary  care  by  a  guest  was  laid 
down,  the  guest  had  shown  some  money 
in  the  commercial  room  of  the  hotel, 
and  had  afterwards  placed'  his  watch  on 
the  table  in  the  bed  room,  leaving  the 
door  ajar.  The  court  could  not  say 
that  there  was  not  some  evidence  of 
negligence  on  the  part  of  the  guest,  on 
which  the  opinion  of  the  jury  ought  to 
have  been  taken. 

1.  Fuller  V.  Coats,  i8  Ohio  St.  343, 
352,  "To  hold  otherwise,"  says  Day, 
C.  J.,  in  this  case,  "would  subject  a 
party  without  fault  to  the  payment  of 
damages  to  a  party  for  loss  occasioned 
by  his  own  negligence,  and  would  be 
carrying  the  liability  of  inn  keepers  to 
an  unreasonable  extent.  Story's  Bailm. 
§§  472  and  483;  Cashill  v.  Wright, 
6  El.  &  Bl.  890;  Purvis  v.  Coleman, 
21  N.  Y.  Ill,  and  Berkshire  M^ooUen 
Co.  V.  Proctor,  7  Cush.  (Mass.)  417." 

2.  In  Olson  ».  Crossman,  31  Minn. 
222,  223,  GiLFiLLAN,  C.  J.,  says: 
"While  a  theft  from  the  guest  by  a 
companion  whom  be  brings  to  the  inn 
is  imputable  to  the  guest  as  his  own 
^legligence,  he  is  not  to  be  charged 
with  negligence  merely  because  the 
theft  was  committed  by  another  guest 
•of  the  inn  whom  he  does  not  bring 
there,  even  though  with  his  consent  he 
is  placed  to  sleep  in  same  room  with 
such  other  guest."  Where  the  circum- 
stances render  it  probable  that  the 
■goods  of  a  guest  are  stolen  from  his 
room  by  a  fellow  lodger  with  whom  he 
is  placed,  notwithstanding^  his  remon- 
strances, the  fact  of  his  neglecting  to  bolt 
the  door  of  his  room  on  retiring,  as  re- 
quired to  do,  pursuant  to  the  statute, 
by  a  notice  posted  in  the  room,  will  not 
.avail  the  hotel  keeper  as  a  defence  to  an 
action  to  recover  the  value  of  the  goods 
stolen.  Gile  f .  Libby,  36  Barb.  (N. 
Y.)  70,  77,  78.  Comfare  further,  Bud- 
4enburg  v.  Benner,  i  Hilt.  (N.  Y.)  84. 


3.  "In  the  absence  of  notice  of  a  rule 
of  the  inn,"  it  is  said  in  Murchison  v. 
Sergent,  69  Ga.  206;  s.  c,  47  Am.  Rep. 
754,  756,  "to  lock  and  bolt  the  door,  the 
failure  to  do  so  is  not  legal  negligence 
at  common  law.  Morgan  v.  Ravey,  6 
H.  &  N.   265;  Buddenburg  v.  Benner, 

1  Hilt.  [N.  Y.]  84;  Classen  v.  Leopold, 

2  Sweeney  [N.  Y.]  707;  Gile  v.  Libby, 
36  Barb.  [N.  Y.]  70,  78.  Our  statutes 
have  not  altered  this  rule  ...  So 
that,  conceding  that  plaintiff  did  not 
lock  and  bolt  his  door,  and  that  the  lock 
and  bolt  were  perfect,  in  the  absence  of 
a  notice  regulation  published  to  him  ac- 
cording to  law,  he  would  not  be  legally 
negligent  in  not  doing  so." 

4.  See  Spring  v.  Hager,  145  Mass. 
186,  where  Field,  J.,  remarked:  "It 
has  indeed  been  said  that  'in  the  absence 
of  notice  of  a  rule  of  the  inn  to  lock  and 
bolt  the  door,  the  failure  to  do  so  is  not 
legal  negligence  at  common  '  law.' 
Murchison  v.  Sergent,  69  Ga.  206;  s.  c, 
47  Am.  Rep.  754.  It  has  often  been  de- 
cided that  not  locking  or  fastening  the- 
door  of  a  bed  room  is  not,  as  matter  of 
law,  negligence;  but  this  fact,  in  con- 
nection with  others,  may  be  evidence  of 
negligence  for  the  jury;  and  the  weight 
of  modern  authority  is,  we  think,  that 
the  failure  to  lock  or  bolt  the  door  of  a 
lodging  room  at  an  inn,  where  there  is 
a  lock  or  bolt  upon  it,  is  evidence  of 
negligence  for  the  jury.  Oppenheira  v. 
Hotel  Co.,  Law  R.,  6  Com.  P.  515;  Spice 
V.  Bacon,  36  L.  T.,  N.  S.  896;  Herbert 
V.  Markwell,  45  L.  T.  649." 

Failure  to  Fasten  Window. — In  Boh- 
ler  v..  Owens,  60  Ga.  185,  188,  it  is  laid 
down  that  nfegligence  was  a  question 
for  the  jury,  so  that  the  court  should 
not  instruct  the  jury  that  the  guest  was 
bound  to  fasten  a  particular  window  of 
his  room  if  he  could  have  seen  it  by 
the  use  of  ordinary  diligence;  and  that 
it  was  for  the  jury  also  to  judge  of  the 
effect  of  an  admission  of  the  guest  that 
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Bare  Failure  to  Boll  Door. — Nor  is  the  single  fact  that  thg 
guest  did  not  bolt  his  door,  after  having  locked  it  on  the  inside, 
regarded  as  sufficient  evidence  of  hegligence.*  Irtdefed,  such  fail- 
ure to  bolt  the  door  has  been  considered  not  to  be  evidence  of 
negligence  at  all  where  there  are  no  regulations  brought  to  the 
notice  of  the  guest  requesting  him  to  bolt  the  door,  and  it  is  not 
known  to  the  guest  that  there  is  a  bolt,  and  his  attention  is  not 
in  any  way  called  to  it.* 

Simple  Omission  to  Use  Key. — So  the  bare  fact  that  the  guest 
receives  a  key  of  his  bed  chamber  and  omits  to  niake  Use  of  it, 
does  not  constitute  such  fault  or  negligence  on  his  part  as  to 


the  loss  occurred  by  his  own  fault. 
Lock  on  Door  out  of  Kepair. — Where 
the  lock  on  the  door  of  the  room 
furnished  the  guest  was  out  of  repair, 
and  no  other  fastening  was  provided, 
contributory  negligence  cannot  be  im* 
puted  to  him  because  he  slept  in  the 
room  without  fastening  the  door,  or  be- 
cause, knowing  the  condition  of  the 
door  in  this  regard,  he  failed  to  notify 
the  inn  keeper  thereof ;  and  the  guest  be- 
ing clearly  free  from  negligence,  and  no 
doubt  being  raised  by  the  undisputed 
facts  in  evidence,  the  question  of  negli- 
gence becomes  one  for  the  decision  of 
the  court,  so  that  there  is  no  error  ih 
withdrawing  it  from  the  consideration 
of  the  jury.  Lanier  v\  Ybutigblood,  73 
Ala.  587,  594,  595. 

1.  Thus  in  Spring  v.  Hager,  145 
Mass.  186,  it  is  said:  "No  case  has  been 
cited  in  which  it  has  been  held  that  the 
single  fact  that  the  plaintiff  did  not  bolt 
his  door,  after' having  locked  it  on  the 
inside,  is  sufficient  evidence  of  negli- 
gence. In  Spice  v.  Bacon,  36  L.  T^,  N. 
S.  896;  and  in  Herbert*.  Mai'kwell,  4.5 
L.  T.,  N.  S.  649,  the  jury  must  have 
found  that  the  door  was  left  unfastened 
either  by  bolt  or  lock.  In  Morgan 
V.  Ravey,  2  Fost.  &  F.  283,  it  is 
said  that  the  plaintiff  locked  the  door 
but  did  not  bolt  it.  In  the  same  case,  in 
the  court  of  exchequer  (6  Hurl.  &  N. 
265,  266),  it  is  said  that 'witnesses  were, 
however,  called  on  the  part  of  the  de- 
fendants to  prove  that  the  plaintiff  had 
told  them  he  had  not  locked  the  door.' 
It  was  admitted  that  he  did  not  use  the 
bolt.  Pollock,  C.  B.,  at  nisi frius,  left 
the  question  of  hegligence  to  the  jury, 
but  told  them  at  the  same  time  that  the 
guest  was  not  bound  to  lock  his  bed 
room  door,  etc.  The  verdict  was  for 
the  plaintiff." 

2.  See  Spring  v.  Hagei-,  145  Mass. 
186,  where  the  plaintiff  was  a  guest  at 


defendant's  hotel,  and  was  taken  by  one 
of  the  defendants  to  the  room  assigned 
to  him,  a  small  hand  lamp  being  left 
with  himi  He  locked  the  door,  the 
lock  being  a  common  mortised  lock  ahd 
went  to  sleep.  Ift  the  morhing  he  found 
that  the  lock  had  been  picked  and  his 
valuables  stolen.  The  inn  keeper  re- 
fused to  pay  the  loss  on  the  ground 
that  plaintiff  was  negligent  ih  failirig  to 
spring  a  bolt  which  was  on  the  door 
about  six  feet  froni  the  iloor,  though  his 
attention,  was  not  called  to  the  bolt  and 
the  plaintiff  said  he  had  not  seen  it. 
There  was  no  regulation  or  notice 
posted  in  the  room  requiring  guests  to 
lock  and  bolt  the  door.  It  was  held 
that  the  plaintiff  was  not  negligent  atid 
could  recover.  Field,  J.,  said:  "It 
must  often  depend  much  upon  the  cir- 
cuinstarices  of  the  case,  the  customs  of 
the  age  and  country,  and  the  usages  of 
the  place,  whether  the  plaintiff  has 
been  guilty  of  such  negligence  that  the 
loss  can  be  attributable  to  it,  and  we 
cannot  say,  as  matter  of  law,  that  on  the 
facts  appearing  in  this  case,  if  the 
plaintiff  saw  the  bolt  and  did  not  use  it, 
this  was  not  some  evidence  of  negli- 
gence to  be  submitted  to  the  jury.  The 
delivery  of  a  key  to  a  guest  may  be 
held  <to  be  an  intirtiation  lo  him  that  l\e 
is  to  use  it  in  locking  his  door.  The 
lock,  however,  is  the  only  fastefiing 
which  the  guest  ean  use  when  not  iti 
the  room.  A  bolt,  if  seen,  ittay  itself 
suggest  that  it  ought  to  be  used.  If, 
however,  j;here  are  lio  regulations 
brought  to  the  notice  of  a  guest  re-- 
questing  him  to  bolt  the  door,  and  if  it 
is  not  known  to  the  gUest  that  there  is  a 
bolt,  and  his  attentibh  is  nOt  in  ahy 
way  called  to  it.  We  thihk  the  fact  that, 
after  locking  his  door  with  a  key,  he 
does  not  search  for  a  bolt  and  fmA  it,  is 
not  evidence  of  negligence  on  his 
part    .    .    .     See    Mufchisoh  *,  Ser- 
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relieve  the  inn  keeper  from  liability  for  goods  stolen  from  the 
room  while  the  door  was  unlocked-^ 

Supplementary  Circumstances. ^^^\xt  there  may  be  other  facts, 
such  as  an  unnecessary  display  and  careless  disposal  of  the  property, 
which,  taken  in  connection  with  a  failure  to  bolt  or  lock  the  door, 
may  be  sufficient  to  constitute  tiegUgenee  on  the  part  of  the 
guest.* 


gent,  6g  Ga.  206,  s.  c,  47  Am.  Rep. 
754;  Batterson  v.  Vogel,  10  Mo.  App. 

235-"^ 

1.  Classen  v.  Leopold,  2  Sweeney, 
(N.  Y.)  705,  711.  But  see  comments  on 
this  case  in  note  to  Dunbier  v.  Day, 
12  Neb.  S96;  s.  c,  41  Am.  Rep.  777, 778, 
where  the  opinion  is  quoted,  and 
where  it  is  said  that  it  seems  to  be  in 
the  minority,  as  in  the  Oppenheira  and 
Spice  cases.  Oppenheim  v.  Hotel  Co., 
Law  R.,  6Com  P.  515,  Spice  w.  Bacon, 
36  L.  T.,  N.  S.  S96.  Calye's  Case,  8 
Coke  32,  was  also  cited,  but  in  both  the 
fact  was  left  to  the  jury.  It  is  ad- 
mitted, however,  that  this  "was  a  pe- 
culiarly hard  case,  for  the  guest  had  at 
first  locked  his  door  at  night,  but  find- 
ing it  made  him  cold  to  get  up  in  the 
morning  to  let  m  the  porter  to  build 
his  fire,  he  adopted  the  practice  of  leav- 
ing the  door  vinlocked  all  night,  and  did 
not  communicate  this  fact  to  the  land- 
lord." It  IS  also  conceded  to  be  "true 
that  Kelly,  C.  B.,  in  Mitchell  v. 
Woods,  16  L.  T.  (N.  S.)  676,  at  mat 
frius,  directed  a  verdict  for  the  plaintiff", 
holding  that  there  was  no  duty  on  the 
guest  to  lock  his  door,  and  consequently 
it  was  not  negligence  on  his  part  to 
omit  to  do  so,"  but  it  is  declared  that 
"this  must  be  considered  overruled  in 
Spice  V.  Bacon,  36  L.  T.,  N.  S.  896, 
wjiere  the  court  of  appeal  reversed  a 
precisely  similar  ruling  of  the  same 
judge." 

In  Lanier  v.  YoiLingblood,  73  Ala.' 
587,  however,  an  action  was  brought 
against  a  hotel  keeper  to  recover  dam- 
ages for  the  loss  of  money  and  jewelry 
alleged  to  have  been  stolen  or  wrong- 
fully taken  and  carried  away  from 
plaintifl's  room  while  he  was  a  guest  at 
the  hotel.  Somerville,  J.,  said:  "The 
only  ground  uppn  which  we  can  •  see 
that  the  plaintiff  could,  in  the  remotest 
degree,  be  chargeable  with  negligence, 
was  either  in  sleeping  in  a  room  without 
a  locked  door  or  in  failing  to  notify  the 
proprietor  of  tfee  hotel  that  the  lock 
was  out  of  order.  If  the  lock  had  been 
in  good  condition,  it  is  questiona,ble 
whether  a  failure  to-  use  it  would   be 


such  contributory  negligence  on  the 
part  pf  the  guest  as  to  excuse  the  de- 
fendant's liability.  It  was  so  held. 
however,  in  Oppenheim  -v.  White  Lion 
Hotel  Co.,  L.  R.,  6  C.  P.  515;  but  see 
Heroert  v.  Markwell,  45  L.  T.,  N.  S. 
649;  Spring  V.  Hager,  145  Mass.  186; 
although  the  contrary  seems  to  have 
been  intimated  by  Lord  Coke  in 
Calj'e's  Case,  more  than  two  hundred 
years  ago;  8  Coke's  Rep.  203." 

In  Louisiana,  in  a  case  where  the 
guest  was  intoxicated,  it  was  laid  down 
that  if  the  keeper  of  the  hotel  provides 
with  a  lock  the  room  where  his  guest 
lodges,  which  open?  inside  and  does  not 
open  from  outside,  it  would  be  in  the 
power  of  the  guest  to  protect  himself 
and  the  hotel  keeper  woijld  not  be  re- 
sponsible unless  it  were  shown  he  was 
guilty  of  gross  negligecne  in  other 
respects.  Profilet  v  Hall,  14  La.  Ann. 
424. 

2.  Thus  in  Herbert  v.  Markwell,  45 
L.  T.,  N  S.  649,  as  stated  in  note  to 
Dunbier  v  Day,  12  Neb.  596;  s.  c,  41 
Am.  Rep.  777,  the  action  was  against 
an  inn  keeper  for  loss  of  jewelry  by  rob- 
bery at  night,  from  rooms  of  the  plain- 
tiffs, who  were  husband  and  wife,  and 
were  his  guests.  The  defence  was  that 
the  plaintiffs  were  •negligent,  first,  in 
npt  bolting  the  door  and  in  leaving  the 
key  on  the  outside;  second,  because  the 
wife  wore,  the  same  evening,  conspicu- 
ously at  dinner  in  the  hotel,  some  of  the 
jewelry  which  was  stolen;  and  lastly,  be- 
cause the  articles  themselves,  instead  of 
being  deposited  in  some  safe  place, 
were  left  lying  carelessly  about  the 
room.  The  court  said  that,  assuming 
then  that  the  door  was  not  bolted  in 
fact,  was  that  per  se  evidence  of  negli- 
gence by  the  plaintiff.'  The  cases 
which  had  been  cited,  Oppenheim  v. 
White  Lion  Hotel  Co.,  L.  R.,  6  C.  P. 
515,  and  Spice  v.  Bacon,  36  L.  T.  (N. 
S.)  896,  showed  that  such  an  omission 
on  the  part  of  a  guest  was  not  by  itself 
negligence,  but  that  it  was  an  element  to 
be  considered  with  other  facts  which 
might  be  proved;  and  which,  taken 
together,  might  amount  to  negligence. 


85 
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54.  Assuming  Special  Custody  of  QtooiiS— Guest' s  Exclusive  Custody 
Exonerates  Inn  Keeper. — The  inn  keeper's  responsibility  is  co- 
extensive with  his  custody  and  control,  and  he  may  be  exonerated 
by  showing-  that  the  guest  has  taken  upon  himself  exclusively 
the  custody  of  his  own  goods.* 

Guest  Taking  Goods  from  His  Room,  etc. — Thus,  where  a  guest 
at  an  inn  takes,  his  goods  from  his  room  or  other  proper  deposi- 
tory in  the  house,  and  from  the  ordinary  care  and  custody  of  the 
inn  keeper,  into  his  own  exclusive  custody  and  control,  and  they 
are  lost  from  the  inn  while  so  in  his  custody,  the  inn  keeper,  is 
not  responsible  for  the  loss.^ 

Retaining  Money  on  Person. — Possession  of  money  upon  the 
person  of  the  guest  does  not,  however,  constitute  such  exclusive 
control  and  custody  on  his  part  as  will  exonerate  the  inn  keeper,, 
unless  under  certain  peculiar  circumstances.^ 

Entrusting  Money  to  Another  Inmate. — But  an  inn  keeper  is  not 
responsible  for  the  "loss  or  embezzlement  of  money  of  the  guest 
entrusted  to  another  guest  or  inmate  for  safe  keeping.* 


Here  there  were  other  facts,  of  the 
slenderest  nature,  no  doubt,  but  still 
not  such  as  should  be  excluded  from  the 
opinion  of  a  jury — for  instance,  leaving 
the  key  in  the  lock  outside,  which  was 
a  temptation  to  thieves,  and  the  wear- 
ing by  the  wife  of  her  jewelry  in  a  pub- 
lic room  a  few  hours  before.  For  these 
reasons  he  thought  the  rule  should  be 
discharged.  Probably,  if  he  had  been 
on  the  jury,  he  should  have  found  the 
other  way,  but  what  the  court  had  to 
decide  now  was  not  whether  the  ver- 
dict was  against  the  weight  of  evidence 
but  whether  there  was  any  evidence  in 
law  to  support  it.  He  could  not  say 
there  was  not,  and  the  rule  therefore 
must  be  discharged.  This  case  was 
affirmed  on  appeal.  See  Weekly  Notes 
of  Cases  (1882),  ii2. 

1.  See  Vance  v.  Throckmorton,  5 
Bush.  (Ky.)  41, 44;  s. c,  96  Am.  Dec.  327, 
where  the  court,  through  Williams, 
C.  J.,  said:  "In  section  483,  Story  says 
the  inn  keeper  may  be  exonerated  'by 
showing  that  the  guest  has  taken  upon 
himself  exclusively  the  custody  of  his 
own  goods;'  and  as  said  by  this  court  in 
Weisenger  v.  Taylor,  i  Bush  (Ky.) 
276;  s.  c,  89  Am.  Dec.  626.  'The  inn 
keeper's  responsibility  is  only  coexten- 
sive with  his  custody  and  control,  and 
his  pledge  of  the  integrity  of  his 
servants;  and  the  question  of  custody 
and  control  depends  on  facts  indicative 
of  intention.' " 

Guest  Allowing  Anotber  to  Exercise 
Acts  of  OwnersMp. — 1  nn  keepers  are  lia- 


ble for  goods  put  in  their  charge  when 
lost  without  any  fault  on  the  part  of  the 
owner.  But  if  the  owner  on  entering  a 
hotel  allows  another  to  exercise  acts  of 
ownership  over  his  baggage,  without 
informing  the  landlord  that  the  baggage 
is  his,  and  it  is  afterwards  carried  away 
by  such  other  person,  this  is  gross  neg- 
ligence on  the  part  of  the  owner,  and 
releases  the  landlord  from  any  liability 
for  the  loss.  Kelsey  v.  Berry,  42  111. 
469,  471. 

2.  Fuller  v.  Coats,  18  Ohio  St.  343,. 
351.  On  effect  of  ordering  goods  into 
particular  room,  see  Packard  V: 
Northcraft's  Adm'r.,  2  Met.  (Ky.)  439, 
442;  Epps  V.  Hinds,  27  Miss.  657,  664;. 
s.  c,  61  Am.  Dec.  528,  529. 

3.  Jalie  v.  Cardinal,  35  Wis.  118,  129. 
See   also   Smith  v.  Wilson,  36   Minn.. 

3.34.  336- 

4.  Where  a  guest  deposits  his  money 
on  the  credit  of  the  inn  with  a  person 
who  has  authority  to  receive  it,  or  who 
acts  in  such  a  capacity  as  would  natu- 
rally lead  guests  to  infer  that  he  was 
the  inn  keeper's  servant,  the  inn  keeper 
is  responsible  for  the  embezzlement  of 
such  money,  and  is  bound  to  make  res- 
titution thereof.  Houser  v.  Tully,  62 
Pa.  St.  92, 96;  s.  c,  I  Am.  Rep.  390.  "But 
though  an  inn  keeper  is  liable,  on 
grounds  of  the  soundest  policy  and 
public  convenience,  for  whatever  ,is  de- 
posited in  his  house  by  a  guest,  he  is. 
not  responsible  for  the  loss  or  embezzle- 
ment of  his  guest's  money  where  he 
does  not  deposit  it  on  the  security  of 
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55.  Ordering  Goods  to  Particular  Room — Public  Room  of 
Inn. — Though  the  inn  keeper  may  be  exonerated  by  show- 
ing that  the  guest  has  taken  upon  himself  exclusively  the 
custody  of  his  own  goods,  yet  even  a  request  by  him  that 
they  shall  remain  in  some  particular  place  in  the  inn,  where 
the  place  so  designated  is  not  in  his  exclusive  possession,  but 
under  the  control  and  supervision  of  the  inn  keeper,  will  not  dis- 
charge the  latter  from  his  liability  for  the  goods  if  they  are  lost.^ 
Indeed,  the  inn  keeper  will  be  liable  for  the  loss  of  goods  left  in 
the  public  room,  unless  he  has  given  his  guest  notice  that  he 
will  not  be  responsible  tor  the  goods  if  they  are  left  there.* 

Bed  Room  of  Guest. — So  where  a  father  gave  his  son  money  to 
pay  his  travelling  expenses  on  his  way  to  college,  and  also  to 
defray  his  expenses  while  there,  and  the  son  in  going  to  college 
stopped  at  a  public  inn,  where  the  money  was  stolen  from  him 
by  a  stranger  who  came  into  his  bed  room  in  the  night,  it  was 
held  that  the  fact  of  the  son  ordering  his  trunk  to  be  taken  to 
his  bed  room,  did  not  exonerate  the  inn  keeper  from  liability  for 
the  theft  committed  in  such  room.* 

56.  Limitation  of  Inn  Keeper's  Liability  by  Contract — Reasonable 
Rules  of  Inn. — An  inn  keeper  is  not  liable  for  goods  lost  through 
the  failure  of  the  guest  tq  comply  with  a  reasonable  or  proper 
rule  or  requirement  which  is  brought  to  his  knowledge  with  the 
information  that  if  such  regulation  is  not  observed  by  him,  the 
inn  keeper  will  not  be  responsible.*     But   in  the  absence  of  an 

the  inn,  but  entrusts  it  to  another  guest  he  replied  it  was  not  necessary,  that  it 

or  inmate  for  safe  keeping,  in  whom  he  would  be  safe  in  the  bar  room,  where  it 

reposes     his     trust     and     confidence,  was  allowed  to  remain,  and  on  the  next 

Sneider  v.  Geiss,  i  Yeates  [Pa.]  35;"  morning  it  was  gone  and  could  not  be 

Houser  v.  TuUy,  62   Pa.  92,  96;  s.   c,  found.     The  inn  keeper  was  held  liable 

I  Am.  Rep.  390.  for  its  loss. 

1.  Packard  v.  Northcraft,  2  Met.  3.  Epps  v.  Hinds,  27  Miss.  657,  664; 
Ky.)  439,442.  s.  u.,  61  Am.  Dec.  528,  529,  where  tlie 

Thus  where  a  traveller  went  to  an  court,  through  Fisher,  J.,  said:  ''The 
inn,  and,  at  his  desire,  a  package  of  his  son  by  such  act  only  conformed  to  a 
was  taken  into  the  commercial  room  to  general  custom,  and  the  inn  keeper 
which  travellers  in  general  resorted,  could  only  relieve  himself  by  showing 
whence  it  was  stolen,  the  inn  keeper  that  lie  was  to  be  responsible  for  the 
was  held  responsible  for  the  loss,  trunk  and  what  might  be  put  in  it  when 
although  it  was  the  usual  practice  at  left  at  a  particular  place.  Prima  facie, 
that  inn  to  take  all  the  baggage  of  the  his  responsibility  for  the  property  of 
guests  into  their  bed  rooms,  unless  his  guests  extends  to  every  part  of  his 
orders  to  the  contrary  were  given,  house  into  which  it  is  usual  for  such 
Richmond  v.  Smith,  8  Barn.  &  C.  9,  property  to  be  taken.  This  is  the  gen- 
ii, distinguishing  the  case  of  Burgess  eral  rule,  which  can  only  be  limited  bv 
V.  Clements,  4  Maule  &  S.  306,  because  the  inn  keeper  showing  that  there  was 
there  the  plaintiff  asked  to  have  a  room  a  different  understanding  between  him 
which  he  used  for  the  purposes  of  trade,  and  his  guest  in  regard  to  the  propert3' 
and  not  merely  as  a  guest  in  the  inn.  of  the  latter." 

2.  Packard  v.  Northcraft,  2  Met.  4.  Fuller  v.  Coats,  18  Ohio  St.  343, 
(Ky.)  439,  442.  In  this  case  an  inn  351,  \Vhere  Day,  C..  J.,  said:  "The  pub- 
keeper,  as  his  guest  was  about  to  go  to  he  good  requires  that  the  property  of 
bed.  remarked  to  him  that  he  had  bet-  travellers  at  hotels  should  be  protected 
ter  take  his  valise  to  his  room,  to  which  from    loss;    and    for   that    reason,    inn 
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express  contract  to  the  contrary,  an  inn  holder  is  liable  for  a  loss 
by  theft  of  the  property  of  his  guest,  although  the  guest  know- 
ingly fails  to  comply  with  a  reasonable  regulation  of  the  inn,  if 
the  loss  is  not,  as  the  statute  requires,  attributable  to  the  non- 
compliance with  such  regulation.! 

Posting  Notice  in  Room. — It  has  been  further  held  that  the 
mere  posting  in  the  room  of  a  guest,  a  notice  limiting  the  liability 
of  the  inn  keeper  for  losses  unless  certain  requirements  are  ob- 
served, does  not  operate  as  notice  to  the  guest  of  its  contents.* 


keepers  are  held  responsible  for '  its 
safety,  ,To  enable  the  inn  keeper  to 
discharge  his  duty  and  to  secure  the 
property  of  the  ti-aveller  frorn  loss 
while  in  a  house  ever  open  to  the  pub- 
lic, it  may,  in  many  instances,  become 
absolutely  necessary  for  him  to  provide 
special  means,  and  to  make  necessary 
regulations  and  requirements  to  be  ob- 
served by  the  guest,  to  secure  the  safety 
of  his  property.  When  such  means 
and  requirements  are  reasonable  and 
proper  for  that  purpose  and  they  are 
brought  to  the  knowledge  of  the  guest, 
with  the  information  that,  if  not  ob- 
served by  him,  the  inn  keeper  will  not 
be  responsible,  ordinary  prudence,  the 
interest  of  both  parties,  and  public 
policy,  would  require  of  the  guest  a 
compliance  therewith;  and  if  he  should 
fail  to  do  so,  and  his  goods  are  lost, 
solely  for  that  reason  he  would  justly 
and  properly  be  chargeable  with  negli- 
gence- .  •  .  Nor  does  the  rule  thus  in- 
dicated militate  against  the  well  estab- 
lished rule  in  relation  to  the  in- 
ability of  carriers  to  limit  their 
liability;  for  it  rests  upon  the 
necessity  that,  under  different  cir- 
cumstances of  the  case,  requires  the 
guest  to  exercise  reasonable  prudence 
and  care  for  the  safety  of  his  property." 
Concerning  requirement  by  host  tliat 
guest  shall  put  his  goods  in  a  particular 
chamber,  under  lock  and  key,  see 
Bac.  Abr.,  Inns  and  Inn  keepers,  C, 
Reference  to  the  liability  of  the  inn 
keeper,  where  the  guests  "have  com- 
plied with  all  reasonable  rules  of  the 
inns,"  is  made  in  Sasseen  v.  Clark,  37 
Ga.  242,  348, 

1.  Burbank  v.  Chapin,  140  Mass. 
123,  124,  125.  In  this  case  the  guest 
had  failed  to  leave  his  key  in  the  office, 
as  a  reasonable  regulation  of  the  inn 
required,  and  in  passing  upon  a  ruling 
of  the  lower  court  it  was  said:  "The 
question  is  not  whether  an  inn  holder 
may  make  an  express  contract  with  a 
guest  limiting  his   liability,   but  what 


contract  will  the  law  imply  against  the 
guest  who  fails  to  comply  with  a  known 
regulation  of  the  inn.  The  law  will  not 
imply  a  contract  more  extensive  than 
the  terms  of  the  statute;  and  in  a  case 
like  the  one  before  us,  in  the  absence  of 
any  express  contract,  an  inn  holder  is 
relieved  from  liability  for  a  loss  only 
when,  in  the  words  of  the  statutes, 
(Mass.  Pub.  Stats.,  ch.  102,  §  16),  such 
loss  is  attributable  to  the  noncorhpli- 
ance  with  the  regulations  of  the  inn." 

Unreasonable  Regulation. — For  con- 
struction of  Georgia  statutes  relative  to 
compliance  with  rules  and  regulations 
of  inri,  see  Murchison  v.  Sergent,  69 
Ga.  206,  210;  s.  u.,  47  Am.  Rep.  754, 
It  is  there  suggested  that  a  notice, 
printed  on  the  register  under  which  a 
guest  writes  his 'name,  that  "all  moneys, 
jewels,  coats,  valises,  and  other  valua- 
bles must  be  left  at  the  office,  and 
checks  received  for  them,  otherwise  the 
proprietor  will  not  be  responsible  for 
any  loss,"  is  not  a  reasonable  regula- 
tion, even  if  it  were  thus  properly  pub- 
lished. Chief  Justice  Jackson  says 
that  "it  cannot  be  that  such  a  notice  is 
applicable  to  guests  in  a  room  in  a 
hotel.  Is  the  guest  to  deposit  his  va- 
lise there  and  go  or  send  after  it  to  get 
out  a  clean  shirt  to  put  on.'  Is  he  to 
leave  his  coat  there,  go  to  his  room  in 
his  shirt  sleeves,  or  send  it  down  and 
get  a  check  for  it  after  he  goes  to  bed? 
Is  he  to  deposit  there  his  watch  and 
pocket  change  and  get  a  check  for 
them?  The  whole  regulation,  if  meant 
for  guests  in  their  rooms,  is  on  its  face 
not  only  unreasonable  but  absurd." 

2.  Podwell  V.  Bragg,  29  Iowa,  232, 
234.  But  it  seems,  according  to  this 
case,  that  the  liability  of  the  inn  keeper 
will  not  be  affected  by  the  notice  unless  it 
be  shown  that  the  guest  read  it  or  his 
attention  was  called  to  its  contents  or 
that  he  wilfully  avoided  learning  the 
same;  though  it  was  said  that  it  may 
be  admitted  that  if  through  negligence 
the  guest  failed  to  see  and  read  the  no- 


88 


XHuitotioB  by  INNS  AMD  INN  KEEPERS.       Custom  or  Usage 

Printed  Heading  in  Register. — ^Nor  is  it  sufficient  to  constitute 
a  contract  between  he  inn  keeper  and  the  guest  that  the  guest 
enters  his  name  in  the  register  under  a  notice  in  the  form  of  a 
printed  heading,  not  shown  to  have  been  seen  by  the  guest,  or 
assented  to  by  him,  which  required  valuables  to  be  placed  in 
the  office,  or  else  the  proprietor  would  not  be  responsible  for  any 
loss.* 

57.  Limitation  by  Custom  or  JSssige^Scimeiimes  Favored. — It  is 
sometimes  suggested  that  local  usage  or  custom  may  affect  the 
liability  of  an  inn  keeper  for  the  goods  of  his  guest.* 

Custom  Altering  Express  Agreement. — But  in  an  action  upon 
an  account  for  board,  lodging,  washing,  etc.,  it  is  not  competent 
to  meet  evidence  on  the  part  of  the  defendant  tending  to  show 
an  express  agreement  that  absences  should  be  deducted  from 
the  charges  for  board,  by  proof  that  it  is  the  custom  of  hotels 
not  to  allow  such  deductions.* 

Knowledge  or  Notice  of  Usage. — Nor  is  a  usage  at  inn,  for  the 
guests  to  leave  their  money  or  valuables  at  the  bar,  or  with  the 
keeper  of  the  house  or  his  clerk,  binding  upon  a  guest,  unless  he 
has  actual  knowledge  or  notice  of  it ;  and  whethei-  he  has  such 
knowledge  or  notice  is  for  the  jury.* 

Custom  of  'Other  Individual  Inn  Keepers. — So,  in  an  action 
brought  against  an  inn  keeper  by  his  guest  for  the  loss  of  money 
stolen  from  the  apartment  of  the  gueSt,  it  is  not  competent  to 
offer  evidence  of  the  custom  of  other  individual  inn  keepers  and 
'  their  guests  in  regard  to  depositing  the  money  of  the  guests  in 
safes  kept  for  the  purpose-^ 

58.  Limitation  by  Statute — Scope  of  Statutory  Provisions. — The 
inn  keeper's  right  of  lien,  his  duties  and  his  liability  are  the  sub- 
ject of  statutory  regulation  in  various  States,®  and  under  such 

tice,   he   ought  to   be   chargeable   with  difference  between  city  and  country  ho- 

knowledge  thereof.  tels  in  regard  to  evidence  that  the  guest 

1.  Bernstein  v.  Sweeny,  33  N.  Y.  had  failed  to  use  means  of  securing  the 
Super.  Ct.  271,  274.  To  the  same  effect  goods-,  is  made  in  Oppenheim  v.  White 
see  Olson  v.  Grossman,  31  Minn.  222,  Lion  Hotel  Co.,  Law  R.,  3  Com.  P. 
223;  comfare  Murchison  v.  Sergent,  69  515,  322.  Concerning  custom  to  make 
Ga.  206,  2io;  s.  c,  47  Am.  Rep.  754.  delivery   of  baggage  at  the   cars,   see 

2.  Thus  where  the  goods  were  left  in  Sasseen  v.  Clark,  37  Ga.  242,  251. 

an  open  yard  it  was  said  that  "as   the  3.    Stebbins  v.  Brown,  ,65   Barb.    (N. 

inns  in  this  country   are   not  generally  Y.)  274,  where  it  was  said:  "The  claim 

furnished  with  accommodations  for  the  of  the  defendant,  as  welj  as  his  right  to 

protection  of  the  carriages  of  all  guests  the  deduction,  stood  upon   the  alleged 

who  may  lodge  at  the  inn,  and  the  cus-  express   agreement,    and    such    agree- 

tom   of  permitting  them  to   remain  in  ment,  if  made,  could  ueither  be  disposed 

open'    yards,    where    they   cannot   be  of  nor  altered   by  the  proof  of  custom." 

protected  but  by  a  guard,  is  so  ujiiver-  4.   Berkshire  Woollen  Qo^v.  Proctor, 

sal,  and  well  known,  it  is  deemed  "a  7  Cush.  (Mass.)  417,  420. 

sound  position  that  the   assent  of  the  5.   Berkshire  Woollen   Co.  v'.  Proc- 

traveller  is  to  be  presumed  in  such  case  tor,  7  Cush.  (Mass.)  4x7,  422,   discuss- 

unless  he  makes  a  special  request  that  ing  the  requirement  that  a  usage  must 

his   carriage   shall   be   pu.    in    a    safe  be  general  and  uniform, 

place."  Albjn  t/.  Presby,  8  IS.  H.  408:  6.  See  Stims.    Stat.   Law,    §5   4390, 

s.  c,  29  Am.  Dec.  679.     Reference  to  a  4394,  and  First  Supplement,  p.  58,  §  4393 
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enactments  an  inn  keeper  may  generally  relieve  himself  from  the 
common  law  liability  for  money  or  valuables  of  his  guests  lost 
or  stolen,  which  have  not  been  delivered  to  him  for  safe  keeping, 
by  posting  a  notice  that  he  keeps  a  safe  for  that  purpose.^ 

Thus,  in  New  York  it  has  been  enacted  that  whenever  the  pro- 
prietor or  proprietors  of  any  hotel  shall  provide  a  safe  in  the 
office  of  such  hotel,  or  other  convenient  place,  for  the  safe  keep- 
ing of  any  money,  jewels  or  ornaments  belong^ing  to  the  guests 
of  such  hotel,  and  shall  notify  the  guest  thereof  by  posting  a 
notice  (stating  the  fact  that  such  safe  is  provided  in  which  such 
money,  jewels  or  ornaments  may  be  deposited)  in  the  room  or 
rooms  occupied  by  such  guest,  in  a  conspicuous  manner,  and  if 
such  guest  shall  neglect  to  deposit  such  money,  jewels  or  orna- 
ments in  such  safe,  the  proprietor  or  proprietors  of  such  hotel 
shall  not  be  liable  for  any  loss  of  such  money,  jewels  or  orna- 
ments, sustained  by  such  guest  by  theft  or  otherwise;*  and 
similar  acts  have  been  passed  in  New  Jersey,*  in  Wisconsin,*  and 
in  California,^  as  well  as  in  Georgia^  and  Louisiana.' 

Strict  Construction. — Such  statutes  are  sometimes  regarded  as 
being  in  derogation  of  the  common  law,  so  that  they  must  be 
strictly  construed,  and  cannot  be  extended  in  their  operation  and 
effect  by  doubtful  implication.^ 

Compliance  with  Statute  in  Giving  Notice. — An  inn  keeper,  to 
avail  himself  of  the  statutory  protection  against  claims  for  loss 
by  his  guests,  must  make  substantial  compliance  with  the  statute 
in  giving  notice.® 

Violation  of  Inn  Rules  Causing  Loss. — So  an  inn  holder  is 
liable  for  a  loss   of  the  property  of  his  guest  by  theft  in  the 

Murchison  v.  Sergent,  69  Ga.  206,  209;  in  Wilkins  v.  Earle,  44  N.  Y.  172;  s.  c, 

s.  c,  47  Am.  Rep.  754.  4  Am.   Rep.  665;  Giles   v.  Libby,  36 

Statute     Against    Frauds    on    Hotel  Barb.    (N.    Y.)    7076;     Bendetson    v. 

Keepers. — A  statute     against  frauds  on  French,  44  Barb.  (N.  Y.)  3137;  s.  c, 

hotel  keepers  (Minn.  Gen.  Stats.    1878,  46  N.  Y.  266;   Rosenplaenter  v.  Poessle, 

ch.  124,  §  3)  has  been  held  not  to  be un-  54  N.   Y.   262;    Clute  v.   Wiggins,  14 

constitutional  as  attempting  to  imprison  Johns.  (N.  Y.)  175;  s.  c,  7  Am.  Dec. 

for  debt,  as  it  imposes  a  penalty  not  be-  448. 

cause  of  the  debt,  nor  for  the   purpose  3.   N.J.  Act  of  April  6,    1865,   con- 

of  collecting  it,   but    because    of   the  strued  in  Hyatt  v.  Taylor,   42   N.   Y. 

fraud,   and   where    a  prosecution   and  258,  260. 

punishment  under  the  act  in  no  way  4.  Wis.  Laws  of  1864,  ch.  318;  con- 
affects  the  debt.  State  v.  Benson,  28  strued  in  Stewart  v.  Parsons,  24  Wis. 
Minn.  424,  426.  241,242. 

1.  See  Stims.  Stat.  Law,  §  4392;  and  B.   Cal.  Civ.  Code,  ^  i860. 
Ramaley  v.  Leland,  43  N.  Y.  539;  s.  c,  6.   See   Murchison   v.     Sergent,    69 
3  Am.  Rep.  728;  Wilkins  v.  Earle,   44  Ga.  206,  209;  s.  c,  47  Am.  Rep.  7*54. 
N.  Y.  172;  s.  c,  4  Am.   Rep.  655;  El-  7.   La.   Act  of  Jan.   16,   i86o,  men- 
cox  t).  Hill,  98  U.   S.  218;   Murchison  tioned  in  Woodworth  t;.  Morse,  18  La. 
V.   Sergent,   69   Ga.   206,  209;  s.  c,  47  Ann.  156, 157. 

Am.  Rep.  754.  8.   Lanier  v.   Ypungblood,   73    Ala. 

2.  N.  Y.  Laws  oi  1855,  ch.  421;  con-  587,  593;  Ramaley  v  Leland,  43  N.  Y. 
strued  in  Purvis  v.  Coleman,  21  N.  Y.     539;  s.  c,  3  Am.  Rep.  728,  730. 

Ill,  112;  in  Ramaley  v.  Leland,  43  N.  9.  Chamberlain  v.  West,  37  Minn. 
Y.  539;  s.  c,  3  Am.  Rep.  728,  729;  and     54.    Exact  compliance  with  the  terms 
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absence  of  contract  to  the  contrary,  although  the  guest  know- 
ingly fails  to  comply  with  a  reasonable  regulation  of  the  inn, 
such  as  one  requiring  the  guest  to  leave  the  key  of  his  room  at 
the  office  when  going  out,  if  the  loss  is  not,  as  the  statute  re- 
quires) attributable  to  the  noncompliance  with  such  regulation. ^ 

Failure  to  Deposit  Valuables  in  Safe. — But,  where  a  safe  for 
the  keeping  of  specially  valuable  articles  is  provided  by  the  hotel 
keeper,  and  the  notice  required  by  the  statute  is  given,  a  loser 
faihng  to  tak^  the  benefit  of  the  protection  thus  furnished  him 
must  bear  his  own  loss.* 

Negligence  of  Inn  Keeper  or  His  Servants.— ^X.^\mX.&%  exempting 
the  inn  keeper  from  liability  where  he  has  given  notice  that  he 
keeps  a  safe  for  the  deposit  of  valuables,   sometimes  make  an 


of  the  statute  is  required  by  Lanier  v. 
Youngblood,  73  Ala.  587,  593,  concern- 
ing notice  whichi  is'  not  such  as  the 
statute  prescribes.  See  Olson  v.  Cross- 
man,  31  Minn.  222,  223. 

1.  Burbank  v.  Chapin,  140  Mass.  113, 
124,  125.  In  this  case  Morton,  C.J., 
said,  after  stating  the  common  law  lia- 
bilitjofinn  holders  as  insurers:  "Our 
statutes  have,  in  some  respects,  limited 
this  extreme  liability.  Pub.  Sts.,  ch.  102, 
§§  12-16.  Among  other  things  they 
provide  that  an  inn  holder,  against  vrhom 
a  claim  is  made  for  loss  sustained  by  a 
guest,  may  in  all  cases  show  that  such 
loss  is  attributable  j;o  the  negligence 
of  the  guest  himself  or  to  his 
noncompliance  with  the  regulations 
of  the  inn,  if  such  regulations  are 
reasonable  and  proper,  and  are  shown 
to  have  been  duly  brought  to  the  notice 
of  the  guest  by  the  inn  holder.  Pub. 
Sts.,  ch.  102,  ^  16.  The  statute  exoner- 
ates an  inn  holder  from  his  common  law 
liability  for  a  loss  sustained  by  a  guest 
who  has  knowingly  failed  to  comply 
with  a  reasonable  regulation  of  the  inn, 
if  the  loss  is  attributable  to  such  non- 
compliance. The  ruling  of  the  su- 
perior court  went  further,  and  held 
that  an  inn  holder  is  exonerated  by  the 
fact  of  such  noncompliance,  without 
any  enquiry  into  the  question  whether 
the  loss  is  attributable  to  the  noncom- 
pliance." This  was  held  erroneous  be- 
cause the  law  wx)uld  not  imply  a 
contract  more  extensive  than  the  terms 
of  the  statute. 

No  Publication  67  Printing  on  Regis- 
ter.— In  Georgia  it  has  been  held  that 
sections  2117  and  2120  of  the  Code, 
which  provide  for  the  liability  of  the 
inn  keeper,  where  a  guest  at  an  inn  has 
complied    with     all     reasonable    rules 


thereof,  and  that  the  inn  keeper  may 
adopt  reasonable  regulations  for  his 
own  protection,  the  publication  of 
which  to  the  guests  binds  the  latter  to 
a  compliance  therewith,  are  to  be  con- 
strued in  connection  with  ^  2 119  of  the 
Code,  prescribing  the  posting  of  notice 
that  an  iron  safe  or  other  place  of  de- 
posit is  provided  for  valuable  articles,, 
and  that,  therefore,  there  was  no  publi- 
cation by  placing  on  the  register  on 
which  the  guest  wrote  his  name  a  no- 
tice that  "all  moneys,  jewels,  coats,  va- 
lises and  other  valuables  must  be  left  at 
the  office  and  checks  received  for  them, 
otherwise  the  proprietor  will  not  be  re- 
sponsible for  any  loss."  Murchison  v. 
Sergent,  69  G.a.  206,  210;  s.  u.,  47  Am. 
Rep.  754.  It  was  considered  in  this 
case  that  if  the  statute  authorized  any 
different  mode  of  publication  than  by 
posting,  it  was  of  other  regulations  than 
those,  concerning  the  safe,  or  other  place 
of  deposit,  and  it  was  further  held  that 
the  regulation  printed  on  the  register 
was  not  a  reasonable  one. 

2.  Elcox  V.  Hill,  98  U.  S.  218,  224; 
citing  Hyatt  v.  Taylor,  42  N.  Y.  258. 
and  Stewart  v.  Parsons,  24  Wis.  241. 
The  statute  of  Illinois,  considered  in 
the  first  named  case,  made  one  excep- 
tion to  this  rule,  to  the  effect  that  if  the 
loss  occurs  by  the  hand  or  through  the 
negligence  of  the  landlord,  or  by  a 
clerk  or  servant  employed  by  him  in 
the  hotel  or  inn,  the  liability  remains. 
But  the  judge  submitted  that  question 
to  the  jury,  and  the  jury  found  against 
the  plaintiffs,  who  were  manufacturing 
jewelers,  and  sued  to  recover  the  value 
of  a  stock  of  jewelry  lost  from  one  of 
their  travelling  bags,  which  had  been 
left  unlocked  in  the  coat  room  of  the 
hotel  over  night. 
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exception  of  cases  where  the  loss  is  due  to  the  negligence  of  the 
inn  keeper  or  his  employes.* 

Design  to  Protect  Inn  Keeper. r~-Wh.&te  it  is  provided  that  the 
keeper  of  a  public  inn  or  hotel  in  a  city,  complying  with  the 
requirements  of  the  statute,  may  relieve  himself  from  liability  for 
the  loss  of  money,  jewelry,  watches,  etc.,  within  the  inn  or  hotel, 
not  occurring  through  his  fraud,  or  the  fraud  of  some  clerk  or 
servant  employed  by  him,^  it  has  been  considered  that  such 
statute  is  for  the  benefit  of  the  inn  keeper,  intended  to  afford 
him  the  opportunity  of  protecting  himself  from  losses  to  which 
his  fraud,  or  that  of  his  servants,  does  not  contribute.* 

Territorial  Scope  of  Statute.— K  statute  relieving  an  inn  keeper 
from  liability  when  he  has  posted  notice  to  deposit  valuables, 
etc.,  which,  by  its  terms,  is  limited  to  the  keepers  of  inns  or 
hotels  in_a  city,  cannot  be  extended  to  towns  or  villages,  or  to 
inns  or  hotels  situated  in  the  country.* 

Opportunity  to  Make  Deposit. — Where  the  statute  provides  that 
the  proprietor  of  any  hotel  shall  not  be  liable  for  the  loss  of 
money,  jewels  or  ornaments  of  guests,  when  he  has  posted  notice 
in  the  rooms  of  the  guests  that  he  has  provided  a  safe  for  keeping 
such  valuables,  if  such  guests  shall  neglect  to  deposit  their 
money,  jewels  or  ornaments  in  such  safe,  the  statutory  exemption 
applies  to  every  case  where  the  guest  has  time  and  opportunity 
to  make  the  deposit,  and  his  omission  to  do  so  is  a  neglect  within 
the  meaning  of  the  statute.^ 

59.  Enactments  Concernii^  Loss  by  Fire — In  New  York.— The 
rigorous  common  law  liability  of  inn  keepers  for  loss  of  the  prop- 
erty of  guests  by  fire  occurring  without  the  inn  keeper's  fault  or 
negligence,®  was  modified  and  limited  by  statute  in  New  York ; ' 
and  under  this  statute  the  burden  is  upon  the  inn  keeper  claiming 
the  benefit  of  the  enactment  to  show  that  the  fire  occasioning  the 
loss  of  the  goods  of  the  guest  was  an  incendiary  one,  and  the 
absence  of  negligence  on  his  part  connected  with  the  transaction.* 

1.  Thus  the  statute  of  Illinois  on  this  4.  Beale  v.  Posey,  72  Ala.  323,  331. 
subject  makes  one  exception  whereby  5.  Rosenplaenter  ri.  Roessle,  54  N.Y. 
the  liability  remains  if  the  loss  occurs  262,  266-268.  In  this  case  the  guests 
"by  the  hand  or  through  the  negligence  were  in  their  rooms  nearly  an  hour  be- 
of  the  landlord,  or  by  a  clerk  or  servant  fere  going  to  dinner,  but  failed  to  de- 
employed  by  him  in  such  hotel  or  inn,"  posit  their  valuables,  and  during  their 
Elcox  V.  Hill,  98  U.  S.  218,  224.  absence  at  dinner,  lasting  about  twenty 

2.  As  under  Ala.  Code  of  1876,  §§  minutes,  their  room  was  unlocked, 
1549-51.  the  trunk  broken,  and  various  articles 

3.  Beale  v.  Posey,  72  Ala.  323,  331.  of  jewelry  worn  in  ordinary  dress  ab- 
So  in  Rosenplaenter't;.  Roessle,  54  N.  stracted.  The  opinion  discusses  and 
Y.  262,  268,  it  is  said  of  the  rule  there  distinguishes  Bendetson  v.  French,  46 
laid  down  that  it  is   the   duty   of  the  N.  Y.  266. 

guest  to  make  the  deposit  of  his  valu-  6.-  As  declared  in  Hulett  v.  Swift,  33 

ables  whenever  he  has  time  and  oppor-  N.  Y.  571;  s.  c,  88  Am.  Dec.  405. 

tunity  to  do  so.     "This  rule  may  be  in-  7.  N.  Y.  Laws  of  1866,  ch.  638. 

convenient  to  guests,   but  the   statute  8.  Faucett  v.  Nichols,  64  N.  Y.  377, 

was  hot  intended  for  their  benefit.     It  380,    381,    stating    that    the    neglig'jnt 

was  manifestly  enacted  for  the  protec-  omission  by  a  bailee,  like  an  inn  keeper, 

tion  of  the  hotel  keepers."  to  take  reasonable  and  prudent  precau- 
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In  Maine. — In  Maine,  effect  has  been  given  to  an  enactment  ^ 
which  provides  that  "  in  case  of  loss  by  fire,  inn  holders  shall  be 
answerable  to  their  guests  only  for  ordinary  and  reasonable  care 
in  the  custody  of  their  baggage  and  their  property."* 

60.  Enaotments  Concerning  Goods,  for  Sale,  etc. — Enforcement  of 
Written  Notice. — Where  a  statute  provides  that  no  inn  keeper 
shall  be  liable  for  the  loss  of  any  merchandise  for  sale  or  sample 
belonging  to  a  guest,  unless  the  guest  shall    give  him  written 

.  notice  of  having  such  merchandise  for  sale  or  sample  in  his  pos- 
session after  entering  the  inn,  and  furthermore  provides  that  the 
inn  keeper  shall  not  be  compelled  to  receive  guests  with  merchan- 
dise for  sale  or  sample  in  their  possession,*  a  notice  in  writing  is 
absolutely  necessary  to  fix  an  inn  keeper's  responsibility,  and  he 
waives  nothing  by  admitting  a  guest  whom  he  knows  has  mer- 
chandise for  sale  or  sample  in  his  possession.* 

Delivery  for  Safe  Keeping.-^The  statutes  of  Massachusetts 
exempt  inn  holders  from  liability  for  the  loss  of  goods  which  are 
not  personal  baggage  and  effects,  unless  such  goods  shall  be  de- 
livered by  the  traveller  to  the  inn  holder  for  safe  keeping ;  ^  and, 
under  such  statutes,  the  inn  keeeper  has  been  held  not  liable  for 
the  loss  of  a  trunk,  and  containing  goods  for  sale,  and  belonging 
to  a  commercial  traveller  who  stopped  at  the  inn  and  delivered  to 
the  clerk  a  paper  which  he  said  was  a  check  for  his  trunk,  which 
would  shortly  arrive,  where  such  trunk  was,  according  to  custom 
left  on  the  sidewalk  in  front  of  the  inn  by  the  agent  of  the  ex- 
press company  after  he  had  summoned  the  porter  by  ringing  a 
bell.6 

61.  Statutory  Notice  Limiting  Liability — Need  of  Compliance  with 
Terms  of  Statute. — The  posting  of  notices  in  the  manner  pre- 
scribed by  the  statute  must  be  shown  to  exempt  the  inn  keeper 
from  liability  for  the  loss  of  goods  of  his  guest.' 

tiotis  to  guard  against  an   incendiary  was  a  guest  at  defendant's  hotel:  "The 

fire,  as   by  failing   to  keep   closed   the  defendant    sought    to    relieve   himself 

window  of  a  hay  loft,  is  such  negligence  from   his   common  law  liability  as  inn 

as  would  deprive  him  of  the  benefit  of  keeper  by   showing    compliance   with 

the  act.  '  Minn.   Gen.  Stats.  1878,  ch.  124,  §§  21, 

1.  Me.  Acts  of  1874,  th.  174,  §  2.  22    (Gen.   Laws   1874,   ^h.   52).     This 

2.  Burnham  v.  Young,  72  Me.  273,  statute  requires  the  inn  keeper,  in  order 
274.  to  bring  liimself  within  its  provisions, 

3.  As  is  done  by  Rev.  Stats.  Me.,  §  to  keep  in  his  hotel  an  iron  safe  suitable 
5786,  Laws  of  1872,  p.  55,  §  I.  for  the  custody  of  money,  jewelry  or 

4.  Fisher  v.  Kelsey  (Mo.),  16  Fed.  other  valuables,  and  to  keep  posted 
Rep.  71,  74;  affirmed  on  appeal,  121  U.  conspicuously  at  the  office,  also  on  the 
S.  383,  where  the  subject  is  more  fully  inside  of  every  entrance  door  of  every 
discussed.  public  sleeping,  reading,  bar,  sitting  and 

5.  Mass.  Pub.  Stats,  ch.  102,  §  12.  parlor  room   of  the   hotel  a  notice  to 

6.  Becker  t).  Haynes  (Mass.),  29  Fed.  the  guests  that  they  must  leave  their 
Rep.  441.  rnoney,  jewelry    and     other   valuables 

7.  Chamberlain  v.  West,  37  Minn,  with  the  landlord  for  safe  keeping.  It 
54,  where  Mitchell,  J.,  said,  in  an  is  incumbent  on  an  inn  keeper  claiming 
action  to  recover  the  value  of  a  diamond  the  benefit  of  this  statute  affirmatively 
scarf  pin  alleged  to  have  been  stolen  to  show  a  substantial  compliance  with 
from   the   room   of  plaintiff  while   he  all  its  requirements.     Much  of  the  evi- 
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Printed  Heading  in  Register. — Notice  to  the  guest  to  deposit 
valuables  with  the  landlord,  where  not  such  as  the  statute  pre- 
scribes, as  by  a  mere  printed  heading  in  the  register,  does  not 
relieve  the  landlord  from  liability,  unless  it  be  brought  to  the 
knowledge  of  the  guest,  so  that, his  assent  to  limiting  the  liability 
of  the  landlord  may  be  presumed.^ 

Place  of  Posting  Notice. — Under  the  very  strict  construction 
deemed  proper  to  be  given  to  a  statute  providing  that  an  inn 
keeper  may  protect  himself  from  liability  to  his  guest  for  loss  of 
valuables  by  keeping  an  iron  chest  or  other  safe  depository  for 
such  valuables,  and  by  posting  on  his  door,  and  other  public 
places  in  his  house  of  entertainment,  notices  to  his  guests  that 
they  must  leave  their  valuables  with  him  for  safe  keeping,  etc,, 
the  notices  must  be  posted  on  aU^  the  doors  of  rooms  occupied  by 
guests.^  , 

62.  Actual  Notice — Insufficiency  of. — According  to  various  au- 
thorities, the  statutes  limiting  the  liability  of  inn  keepers  being 
in  derogation  of  the  common  law,  must  be  strictly  construed  so 


dence  on  this  point  was  so  vague  and 
indefinite,  and  mere  impressions  not 
within  the  personal  knowledge  of  the 
witnesses,  that  it  cannot  be  said  that 
the  posting  of  anj  such  notices  in  the 
manner  required  was  conclusively  or 
even  satisfactorily  proven  anywhere, 
even  in  the  sleeping  room  occupied  by 
plaintiff.  No  actual  notice  was  brought 
home  to  plaintiff.  Under  these  circum- 
stances, defendant  cannot  complain  that 
the  court  left  it  to  the  jury  to  determine 
from,  the  evidence  whether  he  had 
posted  notites  as  required  by  ,  the 
statute." 

1.  Olson  -0.  Grossman,  31  Minn.  222, 
223.  In  this  case,  in  an  action  by  a  guest 
against  an  inn  keeper  to  recover  for 
money  stolen  from  the  former  in  the 
inn,  it  was  in  evidence  that  the  statu- 
tory notice  for  exemption  from  liability 
was  not  posted,  but  it  appeared  that  at 
the  top  of  the  page  in  the  register  where 
plaintiff  signed  his  name  (and  at  the 
top  of  each  page  in  the  book)  there  was 
a  printed  notice  that  "all  moneys,  jewels 
and  other  valuables  must  be  left  at  the 
office;  otherwise  the  proprietor  would 
not  be  responsible."  Gilfillan,  C. 
J.,  said:  "The  statute  (Gen.  Stat.  ,1878, 
ch.  124,  §§  21,  22)  enables  an  inn  keeper 
to  limit  his  liability  as  to  certain  prop- 
erty of  a  guest,  by  keeping  an  iron,  safe 
and  posting  certain  notices.  The  evi- 
dence does  not  indicate  that  defendant 
had  complied  with  this.  A  notice  at 
the  head  of  the  register  of  guests,  or  a 
verbal   notice  to   the  guest,  not  being 
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such  notice  as  the  statute  prescribes,  is 
of  no  avail  unless  the,  guest  consent  to 
it  so  as  to  constitute  a  contract  limiting 
the  inn  keeper's  liability.  Of  course 
it  would  ndt  amount  to  such  a  contract 
unless  the  guest's  attention  was  called 
to  it,  so  that  he  might  be  presumed  to 
have  understood  and  assented  to  it." 
See  to  like  effect  Bernstein  v.  Sweeny, 
33  N.  Y.  Superior  Ct.  271,  274.  Corn- 
fare  Murchison  v.  Sergent,  69.  Ga.  206, 
210;  s.  c,  47  Am.  Rep.  754. 

2.  Lanier  v.  Youngblood;  73  Ala. 
587,  593,  construing  Ala.,  Code  of  1876, 
,^§  1549-1551,,  and  saying  of  the  statute: 
"Its  purpose  is  constructive  notice 
which  conclusively  imputes  knowledge 
to  the  guest,  where  there  has  beep  an 
exact  compliance  with  the  requirements 
of  the  statute,  but  not  otherwise. 
Beale  v.  Posey  [72  Ala.  323]." 

Posting  on  Single  Door  Insufficient. 
— Where  the  keeper  of  a  public  inn  or 
hotel  in  a  city,  complying  with  the  re- 
quirements of  the  statute  (Ala.  Code 
of  1876,  §§  1549-51}  may  relieve  himself 
from  liability  for  the  loss  of  rrtoney, 
jewelry,  watches,  etc.,  within  the  inn 
or  hotel,  not  occurring  through  his 
fraud,  or  the  fraud '  of  some  clerk  or 
servant,  employed  by  him,  the  inn 
keeper  is  not  entitled  to  the  benefit  of 
the  statute  unless  he  gives  notice  to  the 
guest  that  a  safe  depository  for  his 
money  or  other  valuables  is  provided; 
and'  the  mere  posting  of  notice  on  a 
single  door  of  the  hotel,  however  public 
it  may  be,  is  not  a  compliance  with  the 
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as  to  exclude  the  sufficiency  of  actual  notice  to  the  guest  requir- 
ing deposit  of  valuables,  etc.,  where  there  is  no  express  provision 
for  such  notice.^ 

Sufficiency  of. — But  the  position  is  sometimes  maintained  that 
where  the  guest  has  actual  notice  of  the  facts  intended  to  be 
imparted  by  the  written  or  printed  notice  which  was  omitted  to 
be  posted  upon  the  door  of  his  room,  this  is  sufficient,  and  must 
be  taken  to  be  a  substitute  for  the  constructive  or  statutory 
notice  required.^ 

Notices  in  Other  Rooms  Within  a  Year. — Yet  this  principle  has 
been  considered  inappHcable,  even  if  admitted  to  be  sound  at  all, 
where  the  actual  notice  which  the  guest  is  shown  to  have  had 
was  acquired  by  his  having  observed  and  read  the  contents  of 
printed  notices  in  other  rooms  of  the  hotel,  at  some  time  within 
the  twelve  months  previous  to  the  loss  of  the  goods  for  which 
the  action  was  instituted.* 

63.  English  Inn  Keeper's  Act — Provisions  of  Enactment. — The 
English  inn  keeper's  act  of  1863  declares  that  no  inn  keeper  shall 
be  liable  to  make  good  to  any  guest  any  loss  of  or  injury  to 
goods  or  property  brought  to  his  inn,  not  being  a  horse  or  other  live 
animal,  to  a  greater  amount  than  ;^30,  except  (i),  where  such  goods 
or  property  shall  have  been  stolen,  lost  or  injured  through  the 
wilful  act,  default  or  neglect  of  such  inn  keeper  or  any  servant  in 
his  employ.  (2)  Where  such  goods  or  property  shall  have  been 
deposited  expressly  for  safe  custody  with  such  inn  keeper,  pro- 
vided, always,  that  in  the  case  of  such  deposit  it  shall  be  lawful 
for  such  inn  keeper,  if  he  think  fit,  to  require,  as  a  condition  of 

-statute,  and  will  not  justify  the  inference  that  case  (according  to  the  opinion  in 

of  notice  to  the  guest.     Beale  v.  Posey,  Lanier  v.   Youngblood,   73   Ala.   587, 

72  Ala.  323,  331.  593)  that  while  no  notice  was  posted  on 

1.  In  Lanier  ti.  Youngblood,  73  Ala.  the  door  of  the  room  assigned  to  the 
587,  594,  SoMERViLLE,  J.,  Said:  "The  plaintiif,  as  required  by  the  New  York 
sounder  reasoning,  perhaps,  is  that  the  statute,  yet  that  full  notice  in  fact  was 
statute  prescribes  the  exact  manner  in  given  to  him  at  the  time  of  his  arrival 
which  the  common  law  liability  may  at  the  hotel,  and  of  the  occupancy  of 
be  escaped,  and,  being  in  derogation  of  his  room.  It  was  held  by  five  out  of 
the  common  law  rule,  it  must  be  strictly  the  eight  judges  who  sat,  tliat  the  actual 
construed;  and  a  strict  construction  ex-  notice  proved  to  have  been  given  the 
eludes  actual  notice  by  failing  to  ex-  guest  was  "far  more  satisfactory  and 
pressly  provide  for  it.  This  view  is  ample  than  the  constructive  notice  re- 
adopted  in  Batterson  v.  Vogel,  8  Mo.  quired  by  the  statute,"  and  that  the  ob- 
App.  24,  and  seems  to  be  sustained  by  ject  and  purpose  of  the  statute  had  been 
the  general  current  of  decisions,  at  least  "more  than  complied  with."  Three  of 
so  far  as  the  reasoning  of  the  adjudged  the  judges,  however,  including  Chief 
cases  extends.  Porter  v.  Gilkey,  57  Justice  Comstock,  dissented  from 
Mo.  235;  Beale  v.  Posey,  72  Ala.  323  this  construction,  as  adopted  by  a  ma- 
.  .  .  Wilkins  v.  Earle,  44  N.  Y.  172;  jority  of  the  court.  The  case  is  also 
s. c, 4  Am.  Rep.  655;  Ramaley  v.  Leland,  fiiUy  stated  in  Pinkerton  v.  Woodward, 
43  N.  Y.  539;  s.  c,  3  Am.  Rep.  728;  Clute  33  Cal.  557;  s.  c,  91  Am.  Dec.  657,  665. 
f.  Wiggins,  14  Johns.  (N.  Y.)  175;  o.  u.,  S.Lanier  v.  Youngblood,  73  Ala. 
7  Am.  Dec.  457,  note."  587,  594,  where  it  is  said:  "It  may  be 

2.  This  was  the  view  taken  by  the  that  the  knowledge  thus  imputed  may 
court  of  New  York  in  Purvis  v.  Cole-  have  lapsed  froth  his  memory,  or 
man,  21  N.  Y.  iii.     It  was  shown  in  that  the  absence  of  the  notice  from  the 
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his  liability,  that  such  goods  or  property  shall  be  deposited  in  a 
box  or  other  receptacle,  fastened  and  sealed  by  the  person  de- 
positing the  same ;  and  it  is  further  made  obligatory  on  the  inn 
keeper  to  receive  his  guest's  property  under  these  conditions,* 

Omission  in  Copy  of  Portion  of  Act. --^ A  further  provision  of 
the  act  (section  3)  required  the  inn  keeper  to  exhibit  a  copy  of  the 
first  provision  thereof  (section  i)  in  a  conspicuous  part  of  the  hall 
or  entrance  to  the  inn,  and  enacted  that  he  should  be  entitled  to- 
the  benefit  of  the  act  only  as  to  goods  brought  to  the  inn  while 
such  copy  was  exhibited ;"  and  where  a  copy'^  so  exhibited  was. 
unintentionally  misprinted  so  as  to  omit  the  word  "act"  before 
"  default  or  neglect,"  it  was  held  that  it  did  not  protect  the  inn 
keeper.^ 

64.  Valuables  Covered  by  Statutes  Limiting  Liability — Statutes  Con- 
cerning Safe  Deposit  of  Valuables. — Statutes  frequently  permit 
a  proprietor  of  a  hotel  to  relieve  himself  from  his  strict  common 
law  liability,  in  respect  to  certain  classes  of  property,  upon  com- 
pliance with  prescribed  conditions,  such  as  providing  a  safe  in 
the  office  or  other  convenient  place,  and  posting  notice  to  the 
guests  to  deposit  their  valuables  therein,  or  be  precluded  froni 
holding  the  inn  keeper  liable  therefor.^ 

Limitation  of  Exemption  to  Specified  Species  of  Property. — But 
it  has  been  considered  that  the  exemption  is  limited  to  the  par- 
ticular species  of  property  named,  and  that  as  such  a  statute  is 
in  derogation  of  the  common  law,  it  cannot  be  extended  in  its 
operation  and  effect  by  doubtful  implication,  so  as  to  include' 
property  not  fairly  within  the  terms  of  the  act* 

Construction  of  Special  Phxciseology. — ;The  construction  given  to 
such  a  statute  depends,  however,  in  general,  on  the  special 
phraseology  used  in  regard  to  the  articles  required  to  be  de- 
door  [of  his  room]  may  have  induced  4.  Ramaley  v.  Leland,  43  N.  Y.  539;, 
the  belief  that  the  defendant  has  ceased  ».  u.,  3  Am.  Rep.  728,  729,  730,  where  it 
his  compliance  with  the  statute."  was     said     of    a     statute     mentioning^ 

1.  Act  26  &  27  Vict.  ch.  41,  §§  I,  2,  as  "money,  jewelry  or  ornaments:"  "Cer- 
quoted  in  Schouler  Bailm.  (2nd  ed.),  §  tain  property  particularly  valuable  in 
312.  itself,  taking  but  small  space  compared 

2.  Spice  ?'.  Bacon,  L.  R.,  2  Ex.  D.  with  its  value  for  its  safe  keeping,  easy 
4631  485!  466;  s.  c,  21  Eng.  Rep.  558,  of  concealment  and  removal,  holding 
560,  561,  holding  that  there  was  an  out  great  temptation  to  the  dishonest, 
omission  of  the  substantial  part  of  the  and  not  necessary  to  the  comfort  or 
notice.  convenience  of  the  guest  while  in  his 

3.  See  Ramaley  v.  Leland,  43  N.  Y.  room,  is  made  the  subject  of  the  statu- 
539;  s.  c,  3  Am.  Rep.  728,  729;  Wilkins  tory  exemption.  Property  of  a  diiler- 
■V.  Earle,  44  N.  Y.  172;  s.  c,  4  Am.  ent  destription,  including  that  which  is 
Rep.  655,  658.  In  the  former  case  Al-  useful  or  necessary  to  the  comfort  and 
LEN,  J.,  liowever,  said:  "The  rules  of  convenience  of  the  guest,  that  which  is 
the  common  law  touching  the  liability  usually  carried  and  Worn  as  a  part  of 
of  inn  keepers,  common  carriers  and  the  the  ordinary  apparel  and  outfit,  or  is  or- 
like,  have  not  been  relaxed  by  the  dinarily  used  and  is  convenient  for  use 
courts,  and  are  in  full  force,  except  as  by  travellers,  as  well  in  as  out  of  their 
expressly  changed  by  statute,  or  as  they  rooms,  is  left,  as  before  the  statute,  at 
may  be  modified  by  special  contract."       the  risk  of  the  inn  keeper." 
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posited  ;  ^    and  the  same  observation  applies  to  exceptions   in 


X.  Money,  Watch,  etc.,  Hot  Deposited 
in  Safe. — An  inn  keeper  has  been  held 
liable  for  the  theft  from  a  guest's  room 
of  a  watch,  but  not  for  the  sum  of  $50 
in  money  so  stolen,  where  the  statute 
requires  the  deposit  by  the  guest,  upon 
posted  notice,  of  "money,  jewels,  orna- 
ments" in  a  safe  in  the  office  of  the  hotel. 
Ramaley  v.  Leland,  43  N.  Y.  539;  s.  c, 
3  Am.  Rep.  728,  729.  In  regard  to  the 
money  the  court  said:  "The  defendants 
[in  the  actfon  by  the  guest  against  the 
inn  keepers]  were  exonerated  from  lia- 
bility for  the  money,  if  they  had  pro- 
vided a  safe  in  the  office  of  the  hotel  for 
the  safe  Keeping  of  money,  jewels  and 
ornaments,  and  a  notice  stating  the  fact 
was  conspicuously  posted  in  the  room 
occupied  by  the  plaintiff.  Laws  of 
1855,  ch.  421;  Hyatt  v.  Taylor,  42  N. 
Y.  258."  In  regard  to  the  watch  it 
was  said:  "The  words  of  the  statute 
must  be  taken  in  their  ordinary  sense 
in  the  absence  of  any  indication  that 
they  were  used  either  in  a  technical 
Sense,  or  in  a  sense  other  than  that  in 
■which  they  are  popularly  used.  A 
watch  is  neither  a  jewel  nor  ornament, 
as  these  words  are  used  and  understood 
either  in  common  parlance  or  by  lexi- 
cographers. It  is  not  used  or  carried 
as  a  jewel  or  ornament,  but  as  a  time 
piece  or  chronometer,  an  article  of  or- 
dinary wear  by  most  travellers  of  every 
class,  and  of  daily  and  hourly  use  by 
all.  It  is  as  useful  and  necessary  to 
the  guest  in  his  room  as  out  of  it,  in  the 
night  as  the  day  time.  It  is  carried  for 
use  and  convenience  and  not  for  orna- 
ment. But  it  is  enough  that  it  is  neither 
a  jewel  nor  ornament  in  any  sense  in 
which  these  words  have  ever  been 
used."  But  where  the  statute  provided 
for  the  exemption  of  an  inn  keeper  who 
should  constantly  have  in  his  inn  an 
iron  safe  in  good  order  and  suitable  for 
the  safe  custody  of  money,  jewelry  and 
articles  of  gold  and  silver  manufacture, 
etc.,  and  who  complied  with  the  re- 
quirements of  the  act,  it  was  held  that 
this  enactment  was  applicable  to  a  gold 
watch  and  chain  worn  by  the  guest 
about  his  person,  as  articles  worn  upon 
the  person  were  not  specially  excepted, 
and  the  articles  in  question  came  within 
the  very  language  of  the  statute.  Stew- 
art V.  Parsons,  24  Wis.  241,  242   243.. 

Necessary  Amount  of  Money. — Where 

the  statute  provides  for  exemption  from 

liability  for  losses  of  money,  plate  and 
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jewelry,  this  was  held  not  to  cover  a 
watch,  watch  guard,  or  pocket  book,  as 
these  articles  were  of  a  class  not  within 
the  provisions  of  the  statute;  nor  ninety 
dollars  in  money,  as  this  was  money 
necessary  for  the  personal  expenses  of 
the  traveller.  Maltby  v.  Chapman,  25 
Md.  310,  316.  The  opinion  follows  on 
the  last  pcftnt  the  construction  given  to 
a  similar  statute  in  Gile  v.  Libby,  36 
Barb.  (N.  Y.)  70,  76.  The  latter  case 
is  also  followed,  upon  a  construction  of 
the  same  statute,  in  Koohn  v.  Sweeny, 
2  Daly,  200,  203,  where  it  is  held  that 
an  inn  keeper  is  not  relieved  from  his 
common  law  liability  for  the  loss  of  his 
guest's  watch  and  a  small  sum  of 
money,  amounting  to  about  $50,  by  pro- 
viding a^  safe  and  posting  notice,  as  re- 
quired by  the  statute.  But  in  Hyatt  v. 
Taylor,  42  N.  Y.  258, 260',  s.  c,  51  Barb. 
(N.  Y.)  632,  it  is  held  that  the  protec- 
tion to  inn  keepers  given  by  a  similar 
statute  of  another  state  is  held  not  lim- 
ited to  money  or  valuables  in  excess  of 
what  the  guest  may  reasonably  require 
for  his  travelling  expenses  or  personal 
convenience,  but  to  embrace  all  "money, 
jewels  or  ornaments"  which  the  guest 
brings  with  him,  without  reference  to 
the  amount  or  value. 

Money  Deposited  In  Sealed  Envelopes, 
— Under  the  same  statute,  where  a 
guest  at  a  hotel  delivered  a  sealed  en- 
velope to  the  inn  keeper's  authorized 
clerk,  stating  that  "it  contained  money," 
whereupon  the  clerk,  without  further 
enquiry,  deposited  it  in  the  safe,  and  the 
package  contained  over  $20,000,  but  had 
no  endorsement  of  the  amount  upon  it, 
it  was  held  that  the  inn  keeper  was  lia- 
ble for  the  whole  amount  of  money  in 
the  package  thus  deposited,  which  was 
stolen  from  the  safe.  Wilkins  v.  Earle, 
44  N.  Y.  172;  s.  c,  4  Am.  Rep.  655; 
the  court  were  of  the  opinion  that  tlie 
question  of  the  sufficiency  of  the  label 
was  not  before  the  court,  and  also  that 
the  liability  stood  as  under  the  common 
law,  and  that,  therefore,  as  shown  by  a 
full  review  of  the  authorities,  it  was  not 
limited  to  such  an  amount  of  money  as 
was  necessary  for  the  reasonable  expen- 
ses ol  the  guest.  Omission  to  disclose 
the  contents  of  a  package  had,  however, 
been  held  one  ground  to  relieve  the  inn 
keeper  of  liability  for  valuables,  as  induc- 
ing a  failure  to  exact  their  deposit,  in 
Bendetson  v.  French,  44  Barb.  (N.  Y.) 
31, 37.     The  last  named  case  of  Hyatt  v. 
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by  Statutes,  etc. 


statutes  limiting  the  liability  of  inn  keepers.^ 

Valuables  Regarded  as  in  Custody  of  Guest. — It  has  been  held 
that  the  inn  keeper  who  has  posted  the  notice  to  deposit  valua- 
bles in  the  safe,  as  prescribed  by  statute,  is  liable  for  losses  oc- 
curring only  when  he  has  the  actual  possession  and  custody  of 
the  articles  by  their  being  placed  in  the  safe  provided  for  them, 
and  not  when  they  are  out  of  the  safe,  so  as  to  be  regarded  as 
within  the  personal  care  and  custody  of  the  guest.* 


Taylor,  51  Barb.  (N.  Y.)  633,  and  42 
N.  Y.  358,  is  followed  as  disapproving 
Gile  V.  Libby,  36  Barb.  (N.  Y.)  70;  in 
Rosenplaenter  v.  Roessle,  54  N.  Y. 
262,  266,  where  it  is  said:  "The  law  is 
thus  settled  in  this  State,  that  if  a  guest, 
on  retiring  to  bed  at  night,  removes  a 
■watch  or  jewelry  from  his  persfon,  or 
leaves  money  in  his  pocket,  and  neg- 
lects to  deposit  the  same  in  the  safe  pro- 
vided for  the  purpose,  he  cannot  hold 
the  landlord '  liable  for  the  loss  of  the 
same,  provided  the  notice  required  by 
the  statute  has  been  posted  in  his  room." 
Under  a  statute  of  Maine  (Stat.  1874, 
ch.  174)  it  is  held  that  where  an  amount 
of  money  taken  for  a  journey  is  no 
more  than  is  reasonably  prudent  for  the 
payment  of  expenses,  including  liabili- 
ties to  accident,  delays  and  sickness,  it 
is  exempted  from  the  provisions  of  the 
statute,  and  may  properly  be  carried  as 
baggage,  for  the  loss  of  which  an  inn 
■  holder  would  be  liable  after  delivery  to 
him.  Noble  v.  Milliken,  74  Me.  225, 
229.  DanfoKth,  J.,  says  on  this  point: 
"The  statute  referred  to  does,  in  certain 
cases,  relieve  inn  holders  from  their 
common  law  liability  unless  the  prop- 
erty is  specially  delivered  to  the  inn 
keeper,  or  his  servants.  But  from  its 
operatiion,  among  other  things,  "person- 
al baggage  and  money  necessary  for 
travelling  expenses  and  personal  use" 
are  excepted.     Such  necessary  amount 


taken  in  this  case  was  no  more  than 
reasonable  prudence  would  dictate  is 
sufKciently  shown  .by  the  fact  that  in 
consequence  of  the  loss  the  plaintiff 
found  it  necessary  to  borrow  before 
reaching  his  journey's  end." 

1.  Jewelry  Taken  Along  for  Personal 
Use. — In  Maine,  in  a  case  where  a  guest 
at  a  hotel  lost  from  her  trunk  a  gold 
watch,  a  pdir  of  gold  bracelets,  a  gold 
thimblei  three  gold  rings  and  a  gold 
neck  pin,  all  of  which  she  had  taken 
along  for  her  personal  use,  and  alto- 
gether of  the  value  of  $158,  the  inn 
keeper  was  held  liable  for  the  value  of 
these  articles,  as  they  came  within  the 
exceptions  in  the  statute  limiting  the 
liability  of  an  inn  holder  for  losses  sus- 
tained by  his  guest  (Me.  Rev.  Stats., 
ch.  27,  §  7),  specifying  "wearing  apparel, 
articles  worn  or  carried  upon  the  per- 
son to  a  reasonable  amount,  personal 
baggage  and  money  necessary  for  trav- 
elling expenses  and  personal  use.'' 
Noble  V.  Milliken,  77  Me.  359,  360. 
Emery,  J.,  said:  "From  the 'case  it 
seems  that  all  these  articles  were  taken 
along  by  the  plaintiff  for  her  personal 
use,  and  for  no  other  purpose.  They 
were  not  merchandise  nor  business 
articles.  They  were  not  taken  along 
simply  for  transportation  of  them. 
They  were  such  articles  as  she  might 
properly  use  daily  while  travelling  or 
resting.     The  amount  does  not  appear 


of  money  is  classed  as  personal  baggage     to  be  unreasonable  in  view  of  the  plain 
and  may  be  carried  as  such  baggage,     tiff's  situation.     Such  articles  we  think 
Dunlap    V.    Steamboat    Company,     "  — 


Mass.  371.  For  such  money  the  liabili- 
ty of  the  inn  holder  is  the  same  as  before 
the  statute.  The  word  "necessary"  in 
this  connection  is  not  to  be  construed 
as  in  its  restricted  meaning,  but  rather 
as  indicating  an  amount  of  money 
■which  a  man  of  common  prvidence 
•would  deem  it  proper  to  take  for  such  a 
journey,  including  the  ordinary  ex- 
penses as  well  as  the  liabilities  on  ac- 
count of  sickness,  accidents  and  neces- 
sary delays.  Merrill  v.  Grinnell,  30 
iSr,  Y.  594.    That  the  amount  of  money 
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are  within  the  exception.  Macrow  v. 
Great  Western  R.  R.  Co.,  L.  R.,  6  Q^ 
B.  612;  Benty  v.  Grand  Trunk  R.  Co., 
32  Upper  Canada  [Q^B.]  66,  and  cases 
there  cited." 

2.  Bendetson  v.  French,  44  Barb.  (N. 
Y-)  31.  36,  37-  This  was  held  where  a 
package  was  taken  to  the  room 
of  the  guest  by  the  latter-  at  the 
suggestion  of  the  clerk  of  the  hotel, 
■\yho  was  considered  to  have  been 
misled  into  supposing  that  the 
package  was  not  valuable  by  the  failure 
to  disclose  that  it  contained"  jewelry. 


Inn  Keepers  as  INNS  AND  INN  KEEPERS.         Ordinary  Bailees. 

65.  Inn  Keepers  as  Ordinary  '&BJl'&ts— ^Different  Liability  in 
General. — While  "  ordinary  bailees  are  held  responsible  only  on 
proof  of  loss  arising  from  some  fault  on  their  part,  such  as  negli- 
gence or  want  of  diligence,"  the  inn  keeper  is,  as  before  shown, 
strictly  and  perhaps  generally  "  held  liable  without  proof  of  any 
negligence  or  fault ;  and  except  in  special  cases,  cannot  discharge 
himself  by  showing  that  the  loss  occurred  without  his  fault,  or 
that  of  those  in  his  employ."  ^ 

Liability  as  Ordinary  Bailee  to  Boarders  and  Others. — But 
there  are  various  circumstances  under  which  the  inn  keeper  is 
held  to  act  only  in  the  capacity  of  an  ordinary  bailee,  and  to  be 
liable  only  as  such.*  Thus,  where  a  party  lives  as  a  regular 
boarder,  by  the  month,  at  a  fixed  price,  he  is  in  no  sense  a  guest, 
so  as  to  hold  the  proprietors  liable  as  inn  keepers,  but  in  such 
case  they  are  liable  only  as  boarding  house  keepers,  and  are  merely 
held  to  ordinary  diligence.* 


1.  Carter  v.  Hobbs,  12  Mich.  52;  s. 
c,  83  Am.  Dec.  762,  764. 

2.  See  Mateer  v.  Brown,  i  Cal.  221; 
s.  I-.,  52  Am.  Dec.  303,  311,  312,  and 
cases  next  cited. 

3.  Lawrence  v.  Howard,  i  Utah  142, 

143- 
Goods    Kept    for    Show   and    Sale. — 

Furthermore  the  particular  responsi- 
bility imposed  upon  inn  keepers  at 
common  law  does  not  extend  to  goods 
lost  or  stolen  from  a  room  in  a  public 
inn  furnished  to  a  person  for  purposes 
distinct  from  his  accommodation  as  a 
guest,  such  as  the  display  and  sale  of 
goods."  See  Fisher  v.  Kelsey,  121  U. 
S.  383,  385;  s.  c,  16  Fed.  Rep.  71,  74; 
Myers  v.  Cottrill,  5  Biss.  (U.  S.)  465, 
471.  To  like  effect  see  Mowers  v. 
Fethers,  61  N.  Y.34;  s.  c,  19  Am.  Rep. 
244,  246;  Carter  v.  Hobbs,  12  Mich.  52; 
s.  c,  83  Am.  Dec.  762,  765;  Neal  v. 
Wilcox,  4  Jones  L.  (N.  Car.)  146;  s.  c, 
67  Am.  Dec.  266,  267. 

Attending  Firemen's  Ball  on  Inn 
Premises. — So  where  a  party  attends  a 
iireraeh's  ball  given  at  another  inn  from 
which  he  stops,  buying  his  ticket  of  the 
firemen's  company,  to  whom  the  keeper 
of  the  inn  supplies  the  dancing  room, 
supper  and  dressing  room  at  a  certain 
price  per  head,  the  relation  of  inn 
keeper  and  guest  does  not  exist  between 
such  party  and  the  host,  and  the  latter 
does  not  receive  the  garments  of  the 
visitor  in  his  capacity  of  inn  keeper, 
but  merely  as  an  ordinary  bailee.  Car- 
ter -u.  Hobbs,  12  Mich.  52;  s.  c,  83  Am. 
Dec.  762,  764,  765.  The  court  laid  down 
the  rule  that  to  hold  a  party  sued  liable 
as  an  inn  keeper,  it  must  appear  not  only 


that  he  kept  an  inn,  and  that  the  goods 
were  lost  there,  but  that  he  was  acting 
in  the  capacity  of  inn  keeper  on  the 
occasion  when  the  goods  were  received, 
and  that  the  plaintiff  was  his  guest;  or 
in  other  words,  that  the  plaintiff  visited 
the  inn  for  purposes  which  the  common 
law  recognizes  as  purposes  for  which 
inns  are  kept. 

Arrangement  for  Stallion  to  Serve 
Mares. — Again,  where  a  party  did  not 
come  to  an  inn  for  entertainment  as  an 
ordinary  wayfarer,  but  under  an 
arrangement  for  his  stallion  to  serve 
mares,  the  inn  keeper  was  not  subject 
to  his  common  law  responsibility  for 
the  preservation  of  the  animal,  but  in 
such  the  utmost  limit  of  his  liability 
was  that  of  an  ordinary  bailee  for  hire. 
Mowers  v.  Fethers,  61  N.  Y.  34;  s.  c, 
19  Am.  Rep.  244,  247. 

Care  Kequired  of  Sleeping  Car  Com- 
panies.^While  it  is  well  settled  that 
sleeping  car  companies  are  to  be  re- 
garded neither  as  inn  keepers  nor  com- 
mon carriers,  nor  subject  to  the  onerous 
liabilities  of  either  in  respect  to  the 
property  of  those  enjoying  their  ac- 
commodations, it  is  equallj'  well  settled 
that  it  is  their  duty  to  exercise  ordinary 
care  for  the  security  of  passengers' 
valuables.  Durgan  v.  Pullman  Palace 
Car  Co.,  26  Am.  &  Eng.  R.  R.  Cas.  149, 
151.  To  same  effect  see  Lewis  -u.  New 
York  etc.  Car  Co.,  143  Mass.  267;  s.  c, 
28  Am.  &  Eng.  R.  R.  Cas.  148,  150. 
Where,  however,  a  passenger  on  a 
night  train  entered  a  sleeping  car,  hav- 
ing in  a  pocket  of  his  overcoat  a  sum 
of  money,  and  gave  the  overcoat  to  the 
porter  without  mentioning  the  money, 
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Depositary  Liable  for  Gross  Negligence. — An  inn  keeper  who 
gratuitously  receives  a  deposit  of  valuables,  is  responsible  in  case 
of  their  loss  only  for  gross  negligence ;  that  is,  for  the  omission 
of  that  care  which  the  most  inattentive  and  thoughtless  never 
fail  to  take  of  their  own  concerns.* 

Presumption  of  Want  of  Ordinary  Care.- — The  doctrine  that 
whenever  it, is  doubtful  whether  ordinary  care  has  been  used  or 
not,  the  presumption  is  against  the  bailee,  and  that  he  is  respon- 
sible if  he  does  not  rebut  the  presumption  of  a  want  of  ordinary 
care,  arising  from  the  loss  of  the  goods  bailed,  has,  however, 
been  laid  down,  as  if  applicable  to  an  inn  keeper  in  whose  stable 
horses  of  a  traveller  were  placed,  and  from  which  one  of  them 
was  stolen.* 

Liability  for  Goods  of  Departing  Guest. — When  the  guest 
settles  his  bill  and  departs  from  the  inn,  leaving  his  baggage  be- 
hind him,  the  relation  of  inn  keeper  and  guest  no  longer  exists,* 
and,  according  to  some  of  the  cases,  the  inn  keeper  is  then  merely 
the  gratuitous  bailee  of  the  baggage  of  the  traveller,  and  in  case 
of  its  loss,  is  responsible  only  if  he  is  guilty  of  gross  negligence;* 
but,  according  to  other  cases,  his  liability  is  greater  than  that  of 
a  bailee  without  compensation,  and  he  is  responsible  for  want  of 
ordinary  care.^ 

66.  Liability  of  Boardii^  House  Keepers — English  View  of  Liabil- 
ity of  Keepers  of  Boarding  and  Lodging  Houses. — In  England, 
it  has  been  held  that  a  boarding  house  keeper,  though  not  bound 
to  keep  baggage  safely  to  the  same  extent  as  an  inn  keeper,  is 
yet  bound,  as  a  hired  bailee,  to  take  such  care  of  a  boarder's 
baggage  as  a  prudent  person  would  take  of  his  own  property.** 

and  the  porter  hung  the  coat  in  the  thereto,  and  the  clerk, -without  knowing- 
passenger's  berth,  it  -Was  held  that  the  -who  the  owner  -<vas,  took  it  into  a  room 
money  was  in  his  own  custody,  and  at  where  baggage  was  kept,  the  landlord 
his  risk;  and  the  fact  that  soon  after-  -would  be  a  naked  depositary,  and  would 
wards  an  accident  overturned  the- car,  be  liable,  under  the  Code  of  Georgia, 
and  on  the  passenger  making  his  way  only  for  gross  negligence,  and  not  for 
out,  he  told  the  porter  and  the  brake-  ordinary  neglect.  Stewart  v.  Head,  70 
men  of  the  railroad  company  that  the  Ga.  449,  452,  453. 

money  was  in  the  car,  put  no  liability  2.    Newson   v.  Axon,  i  McCord   (S. 

for  the  money  oh  the  company  as  gra-  Car.)  L.  509;  s.  c,  10  Am.  Dec.  685. 

tuitous  bailfee   or   otherwise.     Hillis  v.  3.   See   Miller  v.   Peeples,  60   Miss. 

Chicago  etc.  R.  Co.,  72  loWa  228;  s.  c,  819;  s.  c,  45  Am.  Rep.  423. 

31  Am.  &  Eng.  R.  R.  Cas.  108.  4.   Consult  discussion   of  subject  in 

1.    Wiser  V.  Chesley,  53  Mo.  547,  549,  O'Brien    v.    Vaill,    22   Fla.   627,   632. 

550,  holding  also  that  a  depositor  makes  Compare   Whitemore -i).  Haroldson,   2 

out  a /;-(>«« /a«e  case  when  he  shows  Lea   (Tenn.)  312,   314,   315.     But    see 

a  deposit  made,  and  a  demand  and  re-  contra,  Adams  v.  Clem,  41  Ga.  65;  s.  c, 

fusal   of  the   thing  deposited,  and  that  5  Am.  Rep.  524,  525. 

the  onus  is  then  upon  the  depositary  to  6.   Murray  v.  Marshall,  9  Colo.  482; 

exonerate    himself    from    the  liability  s.  c,  59  Am.  Rep.  152,  i54. 

which   attached  when   he  assumed  the  6.   IJansey  v.   Richardson,     3  El.  & 

custody  of  the  article.  B.  144,  148,  171,  where  the  court  was. 

Valise   Left   in  oAce  of  Hotel. — If  a  however,   divided      on     the     question 

party  Stopping  at  a  hotel  left  a  valise  in  whether  a  boarding  house  keeper  is  lia- 

the    office  without    calling    attention  ble  for  the  negligence  of  his  servant,  as 
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Bemedies  Concerning /AW5  AND  INN  KEEPERS.  Inn  Keepers. 

But  in  a  later  case  in  the  same  country,  it  was  held  that  the  law 
imposes  no  obligation  upon  a  lodging  house  keeper  to  take  care 
of  the  goods  of  his  lodger.^  ' 

American  View  of  Inn  Keeper's  Liability  to  Boarders. — In  this 
country  it  has  been  laid  down  that  the  responsibilities  of  land- 
lords towards  those  who  are,  in  a  legal  sense,  not  guests,  but 
boarders,  are  of  a  different  character  from  those  which  ordinarily 
exist  towards  guests,  and  are  not  to  be  regulated  by  the  rigid 
rules  which,  as  matters  of  public  policy,  both  the  civil  and  com- 
mon law  have  adopted  in  regulating  the  liabilities  of  inn  keepers 
to  their  guests.* 

It  has  further  been  declared  that  if  the  goods  lost  belong  to  a 
boarder,  he  would  be  required,  in  order  to  charge  the  inn  keeper, 
"to  show  that  the  loss  was  owing  to  the  failure  on- his  part  to 
discharge  the  duties  which  his  situation  as  boarding  house  keeper, 
or  the  special  contract  with  the  other  party,  imposed  on  him," 
and  that  "  these  duties  must  be  measured  by  the  analogies  of  the 
law  applicable  to  other  species  of  bailments."  * 

Boarding  House  Keeper's  Liability  in  This  Country. — In  regard 
merely  to  boarding  house  keepers,  it  has  beeA  held,  in  New  York, 
that  it  is  incumbent  on  a  boarding  house  keeper  to  exercise  due 
and  proper  care  of  the  baggage  or  property  of  his  boarder,  com- 
prising such  care  as  a  prudent  person  would  take  of  his  own 
property.* 

67.  Remedies  Concerning  Inn  Keepers — Master's  Recovery  for  Loss 
of  Servant's  Goods. — If  a  servant  is  robbed  of  his  master's  money 

■where  the  latter  leaves  a  door  ajar  and  day.  Calye's  Case    [8  Coke   32]  sufra\ 

thus  facilitates  the  theft  of  goods.    This  Baron's  Abr.,  Irins  and  Inn  Keepers,  C. 

case  very  fully   discusses  these   points  5;  Story  on  Bailm.  (4thed.),  §  477  (3)." 

in  every  respect.  3.    Cfiamberlain    v.     Masterson,     26 

1.  Holder  -v  Soulby,  8  Com.  B.,  N.  Ala.  371,  378.  See  further  Lawrence 
S.  254,  264,  270,  where  upon  ample  v.  Howard,  i  Utah  142,  143.  But  com- 
consideration  it  was  held  that  a  lodg-  ;pare  Wiser  v.  Chesley,  33  Mo.  547, 
ing  house  keeper  was  not  responsible  548,  549;  Johnson  v.  Reynolds,  3 
for   the    loss   of  certain    property  of  a  Kan.  251. 

lodger   who   was   about  to  quit,  which  4.    Smith  -v.  Read,  52   How.  Pr.  (N. 

had   been   stolen   by  a  stranger  who  in  Y.)  14,  18;  s.  v...  6  Daly  (N.  Y.)  33,  37, 

the   absence   of  such  lodger    was  per-  following   the   doctrine    laid   down   in 

mitted  by  the  occupier  of  the  house  to  England   in   Dansey   v.  Richardson,  3 

enter   the   rooms   for   the     purpose    of  El.  &  B.  144,  and  .giving  a   very   com- 

viewing  them.  plete   consideration  to  the  point  under 

2.  Vance  v.  Throckmorton,  5  Bush  discussion.  In  this  case  it  is  further 
(Ky.)  41;  B.C.,  96  Am.  Dec.  327,  328,  /^e/rf,  following  the  general  rule  of  the 
329.  See  to  like  effect  Manning  v.  liability  of  a  master  to  third  persons  for 
Wells,  9  Humph.  (Tenn.)  746;  3.  c,  the  negligence  of  his  servants,  and 
51  Am.  Dec.  688,  689,  where  it  is  said  adopting  the  views  expressed  by  Chief 
of  the  boarder  that  it  "is  sufficient  to  Justice  Campbell  and  Justice 
give  him  a  remedy  when  he  shall  prove  Coleridge  in  the  English  case  just 
the  inn  keeper  has  been  guilty  of  gross  cited,  that  a  boarding  house  keeper  is 
negligence."  In  Chamberlain  w., Mas-  liable  for  the  loss  of  his  guest's  goods, 
terson,  26  Ala.  371,  378,  it  is  said  that  occasioned  through  the  negligence  of 
"there  is  a  distinction  between  the  lia-  his  own  servants  while  they  are  acting 
bility  of  inn  keepers  toward  guests  and  within  the  scope  of  their  employ- 
boarders,  which  was  taken  at  an  early  ment. 
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Kemedies  Concerning  INNS  AND  INN  KEEPERS. 


Inn  Keepers. 


or  goods  while  a  guest  at  an   inn,  the   master  may  maintain  an 
action  against  the  inn  keeper.^ 

Where  Guest  is  Bailee  of  Goods. — A  guest  at  a  hotel  can  like- 
wise recover  from  the  inn  keeper  the  full  value  of  property  lost, 
though  the  guest  was  only  a  bailee  thereof.** 


1.  Towson  V.  Havre  de  Grace  Bank, 
6  Har.  &J.  (Del.)  47;  s.c,  14  Am.  Dec. 
254,  256,  257,  holding  that  one  receives 
notes  of  a  bank  with  the  request  to 
pass  them  oflf  for  the  bank,  is,  quoad 
hoc,  a  servant  of  the  bank.  The  opin- 
ion makes  reference  to  a  case  in  Yel- 
verton  [Bedle  v.  Morris,  Yelv.  162], 
where  it  is  said  that  "if  A  sends  his 
money  by  a  friend  who  is  robbed  in  the 
inn  at  which  he  is  a  guest,  A  shall  have 
the  action,"  and  remarks  that  there' is 
no  reason  why  it  should  not  be  so,  the 
inn  keeper  being  chargeable,  not  on 
the  ground  that  he  entertains  the  owner 
of  the  money,  or  other  goods,  but  be- 
cause he  receives,  no  matter  by  whom 
paid,  a  compensation  for  the  risk."  So 
the  principle  that  the  owner  may 
maiiitain  an  action  against  the  inn 
keeper  for  property  left  by  a  servant 
with  the  inn  keeper,  has  been  applied 
where  a  horse  and  chase  were  hired 
from  the  owner  and  entrusted  to  the 
inn  keeper.  Mason  v.  Thompson,  9 
Pick.   (Mass.)  280;  o.  c,  20   Aqi.   Dec. 

471.  474- 

Liability  to  Corporations  for  Loss  of 
its  Agent's  Goods. — So  an  inn  keeper 
is  liable  to  a  corporation  if  the  agent 
of  the  corporation,  engaged  in  their 
business,  becomes  the  guest  .of  the  inn 
keeper,  and,  while  such  guest,  is  robbed 
in  the  inn  of  money  delivered  to  him 
by  his  principals  to  be  expended  in 
their  behalf.  Berkshire  Woollen  Co.  v. 
Proctor,  7  Cush.  (Mkss.)  417,  424,  426; 
fully  considering  actions  against  inn 
keepers  for  property  lost  by  servants, 
agents,  etc.,  and  citing  Bedle  v.  Mor- 
ris, Yelv.,  162;  s.  c,  Cro.  Jac.  224; 
Bac.  Abr.,  Inns  and  Inn  Keepers,  C.  5; 
Towson  V.  Havre  de  Grace  Bank,  6 
Hon.  &J.  (Del.)  47,  53  [s.  c,  14  Am. 
Dec.  254];  and  referring  also  to  Ben- 
nett V.  Mellor,  5  Term  Rep.  273.  The 
opinion  further  relies  on  Mason  -v. 
Thompson,  9  Pick.  (Mass.)  280;  s.  c, 
20  Am.  Dec.  471,  in  regard  to  the  lack 
of  necessity  of  the  personal  presence  of 
the  guest,  and  refers  to  other  cases  on 
that  point.  See  also,  on  the  same 
point,  Coykendall  v.  Eaton,  55  Barb. 
(N.  Y.)  188,  190. 

2.  Chamberlain  v.  West,  37   Minn. 
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54,  where  in  an  action  brought  to  re- 
cover the  value  of  a  diamond  scarf  pin 
alleged  to  have  been  stolen  from 
plaintiflPs  room  while  a  guest  at  defend- 
ant's hotel,  it  was  shown  that  the  plaintiff 
was  not  the  owner  of  the  pin,  but  that 
it  had  been  lent  him  by  a'friend  some 
time  before,  for  ten  years.  Mitchell, 
J.,  said:  "Nothing  is  better  settled  than 
that,  in  actions  for  torts  in  the  taking 
or  conversion  of  personal  property 
against  a  stranger  to  the  title,  a  bailee, 
mortgagee  or  other  special  property 
man  is  entitled  to  recover  full  value,  and 
must  account  to  the  general  owner  for 
the  surplus  recovered  beyond  the  value 
of  his  own  interest,  but  as  against  the 
general  owner  or  one  in  privity  with 
him  he  can  only  recover  the  value  of 
his  special  property,  i  Sedgwick  on 
Dam.,  note  a;  i  Sutherland  on  Dam. 
210;  Jellett  V.  St.  Paul  etc.  R.  Co.,  30 
Minn.  265;  Russell  v.  Butterfield,  ,21 
Wend.  (N.  Y.)  300;  Mechanics'  etc. 
Bank  v.  Farmers'  etc  Bank,  60  N.  Y. 
40;  Atkins  V.  Moore,  82  111.  240;  Fal- 
lon V.  Manning,  35  Mo.  271.  A  mere 
depositor  or  gratuitous  bailee  may 
maintain  such  an  action.  The  bailee 
may  maintain  it,  although  not  respon- 
sible to  the  general  owner  for  the  loss. 
This  he  may  do,  not  only  against  one 
who  has  tortiously  converted  the  prop- 
erty, but  also  against  one  through 
whose  negligence  or  failure  of  duty  it 
has  been  lost;  as  for  example,  a  com- 
mon carrier  or  inn  keeper.  Edwards 
on  Bailm.  (j  37;  Faulkner  v.  Brown, 
(N.  Y.)  13  Wend.  63;  Moran  v.  Port- 
land etc.  Co.  35  Me.  55;  Finn  v.  Wes- 
tern R.  Co.,  112  Mass.  524;  Kellogg  v. 
Sweenej',  i  Lans.  (N.  Y.)  397,  46  N. 
Y.  291." 

When  Owner  Not  Guest. — But  it  has 
been  held  that  the  owner  is  not  con- 
structively a  guest  where  the  goods  are 
left  by  a  bailee  to  whom  he  has  lent 
them  and  who  is  not  there  in  his  em- 
ployment or  as  a  member  of  his  family; 
and  that  in  such  case  the  owner  can 
claim  only  his  ordinary  rights  as  such; 
and  not  the  special  rights  of  a  guest, 
not  expressly  transferred  to  him  by  his 
bailee,  as  against  an  inn  keeper  acting 
either  in  that  capacity  or  as  a  compen- 
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Father  s  Recovery  for  Loss  of  Son's  Property. — Where  means 
provided  by  a  father  for  the  support  of  his  minor  son  while 
travelling  and  attending  college  are  stolen  from  the  room  of  the 
son  while  he  is  stopping  at  an  inn,  the  father  may  maintain  an 
action  against  the  inn  keeper  to  recover  the  amount  so  stolen.^ 

Company  Liable  as  Inn  Keeper.- — Where  the  plaintiff's  goods 
were  stolen  at  a  hotel,  of  which  a  company  was  the  proprietor, 
and  he  sought  to  recover  their  value  in  an  action  against  the  paid 
manager,  in  whose  name  the  licence  had  been  granted,  it  was  held 
that  the  company  was  the  real  inn  keeper,  and  that,  therefore, 
the  action  was  not  maintainable.^ 

Judgment  in  Gold  Coin  and  Other  Matters. — In  an  action  against 
an  inn  keeper  for  the  loss  of  gold  coin  occurring  while  plaintiff 
was  his  guest,  and  during  the  period  of  the  late  civil  war,  when 
the  legal  tender  act  had  been  enacted,  and  there  were  two  curren- 
cies in  the  United  States  established  by  law,  it  was  held  that  the 
judgment  should  be  for  gold,  and  not  for  its  value  in  paper 
currency  at  the  time  of  the  loss.* 


sated    or    gratuitous    bailee.    Coyken- 
dall  V.  Eaton,  55  Barb.  (N.  Y.)  188, 191. 

1.  Epps  V.  Hinds,  27  Miss.  657;  s.  c, 
61  Am.  Dec.  528,  529,  where  it  is  said 
that  the  son  "was  merely  invested  with 
a  discretion  as  to  the  , expenditure  of 
the  money,"  and  that  "the  loss  nec- 
essarily' fell  upon  the  party  who  was 
bound  to  furnish  other  means  for  the 
same  purpose." 

Baggage  aiid  ClotMng. — So  a  father 
may  recover  for  the  loss  of  the  baggage 
of  his  minor  son  by  an  inn  keeper  or 
common  carrier,  where  the  son  is  not 
emancipated  and  is  sent  on  a  journey 
by  his  father,  and  the  baggage  belongs 
to  the  father.  Dickinson  v.  Winches- 
ter, 4  Cush.  (Mass.)  114;  s.  c,  50  Am. 
Dec.  760,,  761,  764,  holding  that 'the 
plaintiff  need  not  himself  be  the  travel- 
ler or  guest,  but  may  recover  though 
the  traveller  or  guest  be  his  agent  or 
servant,  or  a  party  standing  in  that  re-- 
lation.  In  this  case  it  is  also  ruled  that 
clothjng  purchased  by  a  father  for  a 
minor  son  belongs  to  the  father,  and 
that  he  may  recover  for  its  loss  by  an 
inn  keeper  or  carrier,  unless  it  appears 
to  have  been  given  to  the  son,  or  unless 
the  son  has  been  emancipated,  but  that 
clothing  purchased  by  an  infant  with 
money  furnished  by  his  father  for  gen- 
eral purposes  on  sending  him  to  a  dis- 
tant place  to  reside  as  a  clerk,  belongs 
to  the  infant,  and  he  may  sue  for  its . 
loss. 

2.'  Dixon  t).  Birch,  Law  R.,8  Ex.  135, 
136;  s.  c,  5  Eng.  Rep.  330,331. 


3.  Kellogg  V.  Sweeney,  46  N.  Y. 
291 ;  s.  c,  7  Am.  Rep.  333.  So  in  Cali- 
fornia it  has  been  held  that  good  coin 
deposited  by  a  guest  with  an  inn  keeper 
was  received  by  the  latter  in  a  fiduciary 
capacity,  and  that  accordingly,  in  case 
of  loss,  the  guest  was  entitled,  under 
the  Specific  Contract  act  of  that  state, 
to  recover  judgment  payable  in  gold 
coin.  Pinkerton  v.  Woodward,  33  Cal. 
557;  s.  c,  91  Am.  Dec.  657,  669. 

Drummer's  Hotel  Bill. — In  an  action 
by  an  inn  keeper  against  a  merchant  for 
his  drummer's  hotel  bill,  in  the  absence 
of  evidence  sufficient  to  justify  an  in- 
ference upon  the  point  in  issue  that 
plaintiff  notified  defendant  of  the 
drummer's  failure  to  pay  cash,  accord- 
ing to  custom,  or  that  the  case  is  an  ex- 
ception to  such  general  custom,  the 
issue  should  not  be  submitted  to  the 
jury,  but  verdict  directed  against  the 
plaintiff.  Covington  v.  Newberger,  99 
N.  Car.  523. 

Trover  Against  Inn  Keeper. — To 
maintain  trover  against  an  inn  keeper  for 
goods  entrusted  to  him  by  a  guest,  an 
actual  conversion  must  be  shown,  and 
it  is  not  sufficient  to  show  refusal  or 
failure  to  deliver  on  demand.  Hallen- 
bake  v.  Fish,  8  Wend.  (N.  Y.)  547;  s. 
c,  24  Am.  Dec.  88,  89,  and  note. 

Authorities  for  Inns  and  Inn  Keep- 
ers.— Story  on  Bailm.  (gth  ed.)  1878; 
Edwards  on  Bailm.  (2nd  ed.)  1878; 
Schouler  on  Bailm.  (2nd  ed.)  1887; 
Bacon's  Abr.,  tit.  Inns  and  Inn 
Keepers;    Wandell    on     Inns,    Hotels 
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INNUENDO— INQUEST  OF  OFFICE— INVOICE. 


INNUENDO— (See  Slander  and  Libel). — The  office  of  an 
innuendo  in  pleading  is  to  explain,  not  to  enlarge,  and  is  the 
same  in  effect  as  "  that  is  to  say."  It  is  used  almost  exclusively 
in  practice  in  actions  for  defamation.^ 

INftUEST  OF  OFFICE—  (See  also  Denouncement). — Sometimes 
simply  termed  office," as  in  the  phrase  "office  found."  In  English 
practice  an  enquiry  made  by  the  king's  officer,  his  sheriff,  coroner 
or  escheator,  either  virtute  officii,  or  by  writ  sent  to  him  for  that 
purpose,  or  by  commissioners  specially  appointed,  concerning  any 
matter  that  entitles  the  king  to  the  possession  of  lands  or  tene- 
ments, goods  or  chattels.* 

INVOICE — (See  INVENTORY).— A  written  account  of  the  par- 
ticulars of  merchandise  shipped  to  a  purchaser,  factor  or  con- 
signee, with  the  value  or  prices  and  charges  annexed.* 


and  Boarding  Houses,  1888;  Rogers' 
Law  of  Hotel  Life,  1879;  Jones'  Index 
to  Legal  Periodicals,  title,  Inns  and 
Inn  Keepers,  1888;  Stimson's  American 
Statute  Law,  Index,  1886. 

1.  Whitsett  V.  Womack,  8   Ala.  482. 

2.  As  to  inquire  whether  the  king's 
tenant  for  life  died  seised,  whereby  the 
reversion  accrues  to  the  king;  whether 
A  who  held  iramediatelj'  of  the  crown, 
died  without  heir,  in  which  case  the 
lands  belong  to  the  king  by  escheat; 
whether  B  be  attainted  of  treason, 
whereby  his  estate  is  forfeited  to  the 
crown;  whether  C,  who  has  purchased 
land,  ije  an  alien,  which  is  another 
cause  of  forfeiture.  These  inquests 
were  more  frequent  in  practice  during 
the  continuance  of  the  military  tenures 
than  at  present;  and  were  devised'  by 
law  as  an  authentic  means  to  give  the 
king  his  right  by  solemn  matter  of 
record.  Burrill's  Law  Diet.;  3  BIk. 
Com.  258. 

3.  Pipes  «.  Norton,  47  Miss.  6i.  It 
was  here  decided  that  a  statement  of 
amounts  of  invoices  was  not  sufficient 
in  a  bill  of  particulars.  "An  'invoice' 
of  goods  is  merely  another  term  for 
'bill  rendered.' " 

Evidence  is  admissible  to  show  the 
meaning  among  underwriters  of  "in- 
voice and  five  per  cent."  in  an  applica- 
tion for  marine  insurance.  "Literally  it 
means,  after  supplying  the  word  price 
or  cost  as  understood,  the  amount  stated 
as  price  or  cost  in  the  invoice 
of  the  goods  and  would  imply 
the  existence  of  a  paper  properly  called 
an  invoice.  The  word  is  used,  how- 
ever, to  denote  other  meanings.  As  is 
often  the  case  in  the  use  of  words,  the 
word    invoice    is    sometimes    used    to 


104 


designate  things  of  which  it  is  the  fre- 
quent accompaniment  or  evidence.  An 
invoice  accompanies  goods  and  states 
price  or  cost.  Consequentl3'  an  invoice 
of  goods  sometimes  means  the  goods 
themselves,  and  invoice  price  or  cost 
means  the  prime  price  or  cost 
of  goods  although  there  was  no 
invoice  in  fact.  On  the  trial, 
therefore,  the  defendant  had  a  right 
to  show  in  what  particular  manner 
those  words  were  used  in  the  business 
of  underwriting."  Sturm  ■v.  Williams, 
6J.  &S.  (N.Y.)32s. 

"In  the  case  of  Mumford  v.  Broome, 
(i  Ins.  Ca.  120)  it  is  said  to  be  a  settled 
rule  that  in  an  open  policy  on  goods  the 
invoice  price  is  the  value  which,  upon 
a  total  loss,  the  insured  is  entitled  to  re- 
cover .  .  .  The  invoice  price,  as 
here  understood,  is  evidently  the  prime 
cost,  this  being  a  fixed  and  certain 
criterion,  which  is  the  reason  assigned 
for  the  rule  .  .  .  Although  an  in- 
voice, strictly  speaking,  may  be  a  docu- 
ment transmitted  from  the  shipper  to 
his  factor  or  consignee,  containing  the 
particulars  and  prices  of  the  goods 
shipped;  and  when  understood  in  this 
sense,  and  made  out  without  regard  to 
the  prime  cost  of  the  articles,  it  might 
be  objectionable  as  a  rule  of  evidence 
by  which  to  estimate  the  value  of  the 
subject;  yet  invoice  is  sometimes  used 
and  understood  as  containing  an  ac- 
count of  the  prime  cost  of  the  article 
specified.  Thus,  in  Marshall,  it  is 
said,  the  loss  is  estimated  according  to 
the  ^riine  cost,  that  is  the  invoice  cost. 
And  in  Magens  (vol.  i,  p.  37)  it  is  laid 
down  that  the  invoice  of  the  cost  is  the 
rule  by  which  the  loss  is  to  be  com- 
puted" (Burns  on  Ins.  158).     LeRoy  f. 


Synapsis, 


INSANITY. 


Definitions. 


INSANITY. 

I.  Definitions,  105. 

(«)    Insane  Person,  105. 

{b)   Lunatic,  105. 

(c)    Idiot,  105. 

(d)-  Non  Combos  Mentis,  106. 

{e)    Delusions  or  Illusions  as  a   Test 
of  Insanity,  107.  ' 

(f)  Imbecility,  III. 

{g)  I^ucid  Interval,  112. 

(//)    Moral  Insanity,  \\2. 
■2.  Confinement  of  Persons  Alleged  to 
be  Insane,  112. 

3.  Jurisdiction     Over    Insane      Per- 

sons, 114. 

4.  The  Inquisition,  115. 

(a)    Tie     Petition     and      Commis- 
sion, 115. 
.  (i)    Notice,  lie,. 
(c)    Execution  of  the    Commission, 

116. 
((f)    Finding  of  the  Inquisition,  117. 
(e)    Traverse  of  the  Inquisition,  118. 
(y)  Supersedeas,  iig. 
(^)    Costs,  120. 

5.  Committees  and  Guardians,  120. 
(a)     Who  May  be  Aj>foi7ited,  120. 
(i)    Management  of  the  Estate,  121. 
(c)   Suits  by  Lunatics  or  Their  Com- 
mittees, 124. 

{(f)   Suits     Against    Lunatics     or 

Their  Committees,  127. 
(e)    Accounts,  130. 
(y")  Comfensation,  131. 
(^)   Discharge  of  Committee,!'^!. 

6.  Contracts  of  Insane   Persons,  132. 


7.  Insanity  as  Affecting  the  Contract 

of  Insurance,  137. 

8.  Insanity  as  Affecting  the  Contract 

of  Marriage,  140. 

9.  Insanity    as    Affecting    Partner- 

ships, 142.  , 

10.  Insane  Persons  as  Makers  or  En- 

dorsers of  Promissory  Notes,  143. 

11.  Torts  of  Insane  Persons,  144. 

12.  Insane  Persons  as  Witnesses,  144. 

13.  Deeds  of  Insane  Grantors,  146. 
{a)    When  Void  or  Voidable,  146. 

(b)  Ratification,  148. 

(c)  Povjer  of  a   Court  of  Equity  to 

Set  Aside  Deed  of  an  Insane 
Grantor,  149. 
((f)    Specific  Performance,  1^1. 

14.  Testamentary  Capacity,  151. 
(a)   Definition,  151. 

(J)    Delusions,  154. 
(c)   Presumptions  of  Sanity, 1^^. 
((f)  Declarations  of  Testator,  156. 
(e)   Declarations   of   Legatees   and 
Devisees,  157. 

15.  Evidence,  158. 

((?)  Province  of  Judge  and    fury, 

158. 
{b)    Presumptions,  159. 
(c)    Opinions  of  Witnesses,  i5i. 
((f)    Expert  Witnesses,  163. 

16.  Power  of  Insane  Persons  to  Choose 

Settlement  in  a  Poor  District,  166. 

17.  Insanity  as  a  Defence    to  Crime. 

See   Criminal    Law,    Homicide, 
167. 


1.  Definitions— ((?)  Insane  Person. — An  insane  person  is  one 
whose  mind  is  affected  by  general  imbecility,  or  is  subject  to  one 
or  more  specific  delusions. 

if})  Lunatic. — At  common  law,  a  lunatic  was  one  "who  hath 
had  understanding,  but.  by  disease,  grief  or  other  accident,  hath 
lost  the  use  of  his  reason."  ^ 

(c)  Idiot. — An  idiot  was  one  "who  hath  had  no  understanding 
from  his  nativity."* 

1.  T  Blackstone  Com.  304;  Ex  parte 
Barnsley,  3  Atk.  168. 

2.  I  Blackstone  Com.  303.  In 
Browning  v.  Reane,  2  Phill.  69,  idiocy 
was  defined  as  "total  fatuity  from  birth." 
In  Iowa  it  was  held  that  a  person  who 
was  ordinarily  termed  an  idiot,  but  who 
only  became  imbecile  after  reaching 
the  age  of  nine  years,  was  not  an  "idiot" 
but  an  "insane  person"  under  Iowa 
Code,  i)  1434,  which  restricts  the  term 
"idiot"  to  persons  foolish  from  birth. 
Speedling  v.  Worth  Co.,  68  Iowa  152.  In 
Perrine's  Case,  41  N.  J.  Eq.  409,  it  was 


Mut.   Ins.   Co.,    7    Ins.    (N.  Y.)   354. 

In  an  action  for  commissions  upon  an 
agreement  to  consign  goods  to  be  sold 
upon  commissions  on  the  invoice  price, 
it  is  not  necessary  to  produce  the  in- 
voice, and  the  value  of  the  goods  may 
be  proven.  The  invoice  may  not  have 
been  sent,  or  may  have  misrepresented 
the  price.  Plank:  v.  Gavila,  3  C.  B.,  N. 
S.  807. 

"Invoice  value,"  in  a  customs  act, 
means  cash  value,  where  cash  has  been 
paid.     Arthur    v.  Goddard,    96  U.   S. 
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{d)  Non  Compos  Mentis. — The  words  non  compos  mentis  seem 
to  have  been  used  as  a  generic  term  including  both  idiocy  and 
lunacy.^  They  had,  in  the  eariier  cases  both  in  England  dind  the, 
United  States,  a  more  restricted  meaning  than  they  bear  at  pres- 
ent, and  were  held  to  impart  a  total  deprivation  of  sense,  and  not 
to  include  mere  imbecility  or  weakness  of  mind.^  In  the  more 
modern  cases  they  are  held  to  include  not  only  cases  of  idiocy  and 
lunacy  as  strictly  defined  at  common  law,  but  all  cases  of  imbecility 
where  the  subject  is  incapable  of  conducting  the  ordinary  affairs 
of  life  and  liable  to  become  the  victim  of  his  own  weakness.^ 


held  that  a  person  born  deaf  and  dumb, 
but  not  blind,  is  not  an  idiot. 

•  1.  Rociiford  V.  Ely,  Ridgway  528;  Ex 
/ar<e  Collins,  3  C.  E.  Green  (N.JO  253; 
Co.  Litt.  246  b. 

2.  Non  Compos  Mentis. — In  Beau- 
mont's Case,  I  Wharton  (Pa.)  52  (1835), 
the  earlier  English  view  was  explained 
by  Kennedy,  J., as  follows:  "Littleton, 
§  405,  speaks  of  a.  man  of  non  sane 
memory  as  one  who  is  non  compos  »;«»- 
/2.S,  upon  which  Lord  Coke,  in  his  com- 
mentary (Co.  Litt.  246  b,  246  a),  says 
'here  Littleton  explaineth  a  man  of  no 
sound  memory  to  be  non  comfos  mentis. 
Many  times  (as  here  it  appeareth)  the 
Latin  word  explaineth  the  true  sense 
and  calleth  him  not  amens,  demens, 
furious,  lunaticus,  fatuiis,  stultus,  or 
the  like,  for  non  comfos  mentis  is  the 
most  sure  and  legal.'  Now,  it  is  obvi- 
ous that  Lord  Coke  considered  non 
compos  mentis  not  only  the  legal  but 
the  sure  term,  and  not  amens,  demens, 
etc.  He  also  divides  non  compos  men- 
tis into  four  sorts:  'ist,  An  idiot  who, 
from  his  nativity,  by  a  perpetual  in- 
firmity, is  non  compos  mentis;  2nd,  He 
that  by  sickness,  grief  or  other  accident 
wholly  loseth  his  memory  and  under- 
standing; 3rd,  A  lunatic,  who  hath 
sometimes  his  understanding  and  some- 
times not,  alequando  gaudet  lucidus  in- 
tervallis,  and,  therefore,  is  called  non 
compos  mentis,  so  long  as  he  hath  not 
understanding;  lastlj',  he  that  by  his 
own  vicious  act  for  a  time  depriveth 
himself  of  his  memory  and  understand- 
ing, as  he  that  is  drunken.  And  this 
last  kind  of  non  compos  merttis  shall 
give  no  privilege  or  benefit  to  him  or 
his  heirs.'  And  in  Beowleg's  Case,  4 
Co.  124,  a  noH  compos  mentis  of  the 
second  sort  is  described  to  be  'he  who 
was  of  good  and  sound  memory,  and  by 
the  visitation  of  God  lost  it.'  Now,  it 
must  be  admitted  that  there  are  various 
degrees  of  memory  and  understanding, 
from  that  of  the  most  powerful  and  vig- 


orous down  to  that  of  the  most  abject 
•  and  imbecile,  yet  it  is  perfectly  mani- 
fest that  Littleton  and  Lord  Coke 
did  not  consider  a  non  compos  mentis  as 
embraced  within  any  of  the  several 
grades  of  mind,  but  as  one  wholly  des- 
titute of  it,  at  least  occasionally,  that  is, 
of  both  memory  and  understanding. 
But  such,  I  apprehend,  was  the  prevail- 
ing sentiment  down  to  the  time  of  Lord 
Hardwicke,  who,  in  1745,  decided  the 
case  of  Barnsley,  already  mentioned, 
in  conformity  to  it.  In  3  Atk.  173  he 
says:  'Being  non  compos  mentis,  of  un- 
sound mind,  are  certain  terms  in  law, 
and  import  a  total  deprivation  of  sense. 
Now  weakness  does  not  carry  this  idea 
along  with  it.  But  courts  of  law  un- 
derstand what  is  meant  by  non  compos, 
or  insane,  as  they  are  words  of  a  deter- 
minate signification.'  Then  he  gives 
Lord  Coke  for  authority  'that  they  are 
persons  of  non  sane  memory^  and  adds, 
''non  compos  mentis. is  used  in  the 'Stat- 
ute of  limitations,  so  that  it  is  legiti- 
mated now  under  several  acts  of  parlia- 
ment.' Hence,  it  would  appear  that 
non  compos  mentis  had  become  a  tech- 
nical term  in  the  English  law  of  fixed 
and  determinate  import,  denoting  a  per- 
son entirely  destitute  or  bereft  of  his 
memory  and  understanding."  In  ac- 
cordance with  these  views,  Judge  Ken- 
nedy held  that  the  return  of  an  inquisi- 
tion that  Beaumont  "b^'  reason  of  old 
age  and  long  continued  sickness,  has 
become  so  far  deprived  of  reason  and 
understanding  as  to  be  wholly  unfit  to 
manage  his  estate,"  was  not  a  sufficient 
finding  that  he  was  non  compos  mentis. 

Crazy. — The  word  "crazy,"  in  a 
popular  sense,  imports  a  broken,  shat- 
tered or  deranged  mind,  rather  than 
one  enfeebled  by  age  or  disease.  Sha- 
ver V.  McCarthy,  (Pa.)  i  Cent.  Rep. 
142. 

3.  Modern  Bule  as  to  Meaning  of 
Non  Compos  Mentis. — The  latter  view 
is  stated  by  Lord  Eldon  in  Ridgway 
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{e)  Delusions  or  Illusions  as  a  Test  of  Insanity. — Except  in 
cases  of  general  imbecility,  which  did  not  formerly  fall  within 
the  definition  of  lunacy,  the  test  of  insanity  is  the  presence  of 
delusion  in  the  mind  of  the  subject.^     A  delusion  is  a  belief  in 


■V.  Darwin,  8  Vesey  65,  as  follows:  "I 
have  reason  to  believe  the  court  did  not 
in  Lord  Hardwicke's  time  grant  a  com- 
mission of  lunacy  in  cases  in  which  it 
has  since  been  granted.  Of  late  the 
question  has  not  been,  whether  the 
party  is  absolutely  insane,  but  the  court 
has  thought  itself  authorized  to  issue 
the  commission  provided  it  is  made  out 
that  the  party  is  unable  to  act  with  any 
proper  and  provident  management; 
liable  to  be  robbed  by  anyone;  .under 
that  imbecility  of  mind,  not  strictly 
insanity,  but  as  to  the  mischief  calling 
for  as  much  protection  as  actual  in- 
sanity." See  also  Mannin  v.  Ball, 
Smith  &  Batty  183. 

In  McElroy's  Case,  6  W.  &  S.  (Pa.) 
451,  the  supreme  court  of  Pennsylvania 
modified  the  ruling  in  Beaumont's  Case, 
I  Whart.  (Pa.)  52,  holding  that  the 
question  for  the  jury  on  a  traverse  of 
an  inquisition  finding  the  party  non 
comfos  mentis  was  "whether  the  mind 
is  deranged  to  such  an  extent  as  to  dis- 
qualify the  traverser  from  conducting 
Himself  with  personal  safety  to  himself 
and  others,  and  from  managing  his  own 
aifairs  and  discharging  his  relative 
duties."  McElroy's  Case  was  subse- 
quently affirmed  and  followed  in  Com- 
monwealth V.  Schneider,  59  Pa.  St. 
328.  In  Barker's  Case,  2  Johns.  Ch.  (N. 
Y.)  232,  Chancellor  Kent,  in  re- 
fusing to  follow  the  earlier  English  rule, 
said:  "I  should  imperfectly  discharge 
my  trust  if  I  crippled  the  jurisdiction 
of  this  court  by  confining  it  to  the  strict 
common  writ  of  lunacy."  See  also 
Nailor  v.  Nailor,  4  Dana  (Ky.)  339. 

In  New  Jersey  an  inquisition  finding 
the  alleged  lunatic  "of  unsound  mind, 
so  that  he  is  not  capable  of  the  govern- 
ment of  his  lands,  tenements,  goods 
and  chattels,"  was  held  to  be  sufficient, 
though  it  did  not  state  that  the  alleged 
lunatic  was  also  incapable  of  governing 
himself.  Re  James,  35  N.  J.  Eq.  58. 
In  the  same  state  an  inquisition  was 
set  aside  which  found  that  a  deaf  mute 
sixty-five  years  old,  who  had  been  such 
since  she  was  two  or  three  years  old, 
who  was  ignorant,  and  could  neither 
read  nor  write,  nor  communicate  her 
ideas  to  others  by  signs  or  otherwise, 
and  who  could  not  be  made  to  under- 


stand an  ordinary  business  transaction, 
was  "of  sound  mind  and  capable  of 
controlling  her  property  by  her  own 
selection  of  a  proper  person  to  act  for 
her."  Perrine's  Case,  41  N.  J.  Ifq.  409. 
These  cases  seem  to  materially 
modify  the  earlier  view  in  "Van- 
auken's  Case,  2  Stockt.  (N.  J.) 
186,  where  it  was  held  that  in  order  to 
justify  a  jury  in  finding  a  man  a  lunatic, 
they  must  be  satisfied  that  he  suffers 
from  a  total  deprivation  or  suspension 
of  the  ordinary  powers  of  the  mind. 

The  rule  laid  down  in  McElroy's  Case, 
6  W.  &  S.  (Pa.)  451,  has  been  generally 
adopted  in  the  more  recent  cases  in  the 
United  States.  Hale  v.  Hills,  8  Conn. 
39;  Greenwade  11.  Greenwade,  43  Md. 
313;  Dennett  v.  Dennett,  44  N.  H.  531; 
In  re  Carmichael,  36  Ala.  514;  Com- 
monwealth x>.  Haskell,  2  Brewst.  (Pa.) 
491;  Nailor  v.  Nailor,  4  Dana  (Ky.) 
339;  Hovey  v.  Chase,  52  Me.  304;  Raw- 
don  V.  Rawdon,  28  Ala.  565;  Ken- 
worthy  V.  Williams,  5  Ind.  375;  Willett 
V.  Porter, 42  Ind.  250;  Meurer's  Appeal, 
iig  Pa.  St.  115;  Robertson  v.  Lyon,  24 
S.  Car.  266;  Cochran  v.  Amsden,  104 
Ind.  282. 

"Unsound  Mind." — The  words  "un- 
sound mind"  as  used  in  the  Indiana 
statutes  relating  to  guardianships,  in- 
clude every  species  of  insanity  or 
mental  unsoundness.  McCammon  v. 
Cunningham,  108  Ind.  545. 

In  Jackson  v.  Jackson,  37  Hun  (N. 
Y.)  306,  it  was  held  error  to  charge 
that  to  render  one  a  fit  subject  for 
guardianship,  his  mind  must  be  so  far 
impaired  that  he  has  no  more  intelli- 
gence than  an  idiot. 

1.  Delusions. — "All  writers  and  jurists 
agree  that  an  immovable  delusion  as  to 
facts  past  or  present  is  not  merely  a 
symptom  of  insanity,  but  is  in  fact  in- 
sanity or  the  efliect  of  an  unsoundness 
of  mind."  McElroy's  Case,  6  W.  &  S. 
(Pa.)  451,  463;  see  also  De.w  v.  Clark, 
3  Add.  Ecc,  79;  Stanton  v.  Wetherwa'x, 
16  Barb.  (N.  Y.)  259;  Mullens  v.  Cot- 
trell,  41  Miss.  291;  Forman's  Will,  54 
Barb.  (N.  Y.)  274;  Merrill  v.  Rolston, 
5  Redf.  (Vt.)  220;  Commonwealth  v. 
Rogers,  7  Met.  (Mass.)  500;  Regina  v. 
Higginson,  i  Car.  &  K.  129;  MacNagh- 
ten's  Case,   10  CI.  &  Fin.  200;  Regina 
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facts  the  existence  of  which  no  rational  person  would  believe.^ 
Such  delusions,  in  order  to  be  a  test  of  insanity,  must  be  delu- 
sions of    the  senses,   or    such  as    concern    certain    facts.     Mere 


■V.  Burton,  3  F.  &  F.  772;  Nichols  v. 
Binns,  i  Sw.  &  Tr.  239;  Waring  v. 
Waring,  6  Moo.  P.  C.  C.  341;  Creogh 
■V.  Blood,  2  J.  &  La  T.  509;  In  re  t)yre 
Sombre,  i  Mac.  &  G.  n6;  Dew  v. 
Clark,  3  Addams,  79;  Gass  v.  Gass,  3 
Humpii.  (Tenn.)  278;  Commonwealth 
-V.  Meredith,  14  W.  N.  C.  (Pa.)  188. 

But-  an  instruction  requested  to  be 
given  to  a  jury,  that  "the  only  legal  test 
of  insanity  is  delusion,"  cannot  properly 
be  given  as  a  rule  of  law.  Manhattan 
Ins.  Co.  V.  Broughton,  109  U.  S.  I2ii 

1.  If  a  person  persistently  believes 
supposed  facts  which  have  no  real 
existence  except  in  his  perverted  imagi- 
nation, and  against  all  evidence  and 
probability,  and,  conducts  himself,  how- 
ever logically,  upon  the  assumption  of 
their  existence,  he  is,  so  far  as  they  are 
concerned,  under  a  morbid  delusion, 
and  a  delusion  in  that  sense  is  insanity. 
Seamen's  Friend  Society  v.  Hopper,  33 
N.  Y.  6ig;  Riggs  v.  American  Home 
Missionary  Soc,  35  Hun  (N.  Y.)  656. 
A  peculiar  form  of  delusion  is  illus- 
trated in  an  incident  in  the  life  of 
Erskine.  An  indictment  had  been 
brought  against  the  keeper  of  an  insane 
hospital  by  the  keeper's  brother  for 
false  imprisonment.  Erskine,  who  was 
for  the  defence,  had  not  been  informed 
of  the  nature  of  the  insanity  of  the 
prosecutor.  The  prosecutor  was  placed 
upon  the  stand  and  Erskine  cross  ex- 
amined him  for  more  than  an  hour,  and 
left  no  means  untried  which  his  knowl- 
edge or  experience  could  suggest;  and 
■when  the  jury  and  judge  and  audience 
were  satisfied  that  it  was  a  most  flagrant 
case  of  oppression  and  injustice,  the 
physician  who  had  attended  the  patient 
came  in  and  stated  to  the  counsel  the 
nature  of  the  malady,  on  which  Erskine, 
with  great  apparent  humility,  begged 
forgiveness  for  his  rudeness,  as  he  had 
not  known  the  witness.  Immediately 
the  prosecutor  replied  with  great 
gravity,  "I  forgive  you — I  am  the 
Christ,"  and  the  trial  ended. 

In  Commonwealth  v.  Meredith,  14 
W.  N.  C.  (Pa.)  188,  on  a  traverse  of 
an  inquisition  on  lunacy,  the  court  in  the 
charge  described  the  defendant  as  fol- 
lows: "Mr.  Meredith  i?  possessed  of 
great  intellectual  ability,  and  has  been 
carefully  educated;  his  life  has  been  that 
of  a  close  student,  and  his  attainments 


are  those  of  a  ripe  scholar.  He  has  an 
accurate  and  retentive  memory;  his 
mind  is  capable  of  close  and  logical 
thought,  of  clear  and  forcible  expres- 
sion; the  powers  of  memory,  of  reason- 
ing, of  expression,  he  enjoys  to  day  to 
their  fullest  extent,  unimpaired  in  any 
way.-  His  life  has  been  honorable  and 
without  reproach,  and  in  his  re- 
lation to  others  he  has  been 
uniformly  kind,  considerate,  gen- 
tle, commanding  the  respect  and 
winning  the  affection  of  all  who  knew 
him  ...  It  is  clearly  established 
that  since  1S77  Mr.  Meredith  has 
believed  that  he  is  the  object  of  a  secret 
and  mysterious  persecution;  that  he,  at 
times,  hears  voices  of  persons  who  are 
not  near  him,  but  who  are  planning 
danger  to  him;  that  he  has  invisible 
foes,  who,  through  some  scientific 
agency,  make  their  voices  audible  to 
him.  He  does  not  claim  to  understand 
this,  or  attempt  to  account  for  it, 
except  to  attribute  it  to  some  secret  in- 
vention in  electricity  and  acoustics,  by 
means  of  which  unknown  persons,  of 
evil  intent,  are  persecuting  him.  He 
believes  this  to  be  a  fact;  accepts  it  as 
such.  He  does  not  regard  the  voices  as 
imaginary  or  spiritual,  but  as  the  real 
voices  of  real  people,  who  communicate 
with  him  through  some  unknown 
means.  The  means  of  communication 
he  does  not  ascribe  to  a  supernatural 
agency,  but  to  natural  causes."  The 
judge  left  it  to  the  jury  to  decide  under 
the  evidence,  which  was  conflicting, 
whether  the  defendant  was  capable  or 
not  of  managing  his  affairs.  The  ver- 
dict was  for  the  defendant. 

In  Norton's  Case,  45  Leg.  Intel.  (Pa.) 
434,  the  delusions  were  of  a  remarkable 
character.  Lysander  S.  Norton  was  a 
member  of  the  bar. ,  His  mind  becom- 
ing deranged  he  was  placed  for  treat- 
ment in  the  Pennsylvania  Hospital  for 
the  Insane.  He  procured  a  writ  of 
habeas  corf  us  and  conducted  his  own 
case  at  the  hearing,  though  represented 
by  counsel.  He  displayed  marked 
ability  and  madfi  an  earnest  appeal  for 
his  discharge  from  the  hospital.  The 
court,  in  an  opinion  dismissing  the  writ, 
said:  "No  one  who  was  present  at  the 
hearing  of  this  case,  and  who  had  been 
unacquainted  with  the  past  history  of 
Lysander  S.  Norton,  would  for  a  mo- 
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ment  have  suspected  that  he  was  a  man 
of  unsound  mind.  He  conducted  his 
case  with  a  degree  of  professional  skill 
and  ingenuity  which  would  have  been 
creditable  to  any  member  of  the  bar, 
exhibiting  throughout  the,  whole  ordeal, 
which  must  have  been  to  him  a  most 
trying  one,  great  self-control,  modera- 
tion and  propriety,  with  no  trace  of  the 
excitement  and  incoherence  which  are 
usually  associated  with  unsoundness  of 
mind.  He  told  the  story  of  his  arrest 
and  confinement  in  a  connected,  digni- 
fied and  pathetic  manner,  which  ap- 
pealed most  strongly  to  the  sympathies 
of  every  one  who  heard  it,  and  argued 
his  case  with  a  logical  ability  and  acute- 
ness  which  seemed  successfully  to  chal- 
lenge the  charge  of  mental  unsoundness 
upon  which  he  had  been  committed  to 
the  hospital.  Mr.  Norton  had  been  for 
some  years  a  prominent  and  successful 
practitioner  of  the  Erie  bar.  In  the  lat- 
ter part  of  March,  1888,  in  consequence 
of  certain  evidences  of  insanity'  then 
a;pparent  in  his  conduct,  he  was  exam- 
ined by  Dr.  Edward  Cranch  and  Dr.  J. 
C.  M.  Drake,  of  Erie,  who  certified  that 
he  was  of  unsound  mirid,  and  he  was 
thereupon,  at  the  request  of  his  wife, 
Mrs.  .Mattie  C.  Norton,  sent  as  a  pa- 
tient to  the  Pennsylvania  Hospital  for 
the  Insane.  The  testimony  of  Dr.  John 
B.  Chapin,  the  physician  in  chief  at  the 
hospital,  and  of  the  other  physicians 
there,  under  whose  care  he  has  been 
since  March  last,  was  that  Mr.  Norton 
is  of  unsound  mind;  that  he  is  afflicted 
with  that  form  of  disease  known  as 
paresis,  a  disease  which  is  attended 
with  mental  delusions,  and  is  character- 
ized by  a  tendencj'  to  commit  acts  of 
violence  and  aggression;  that  for  some 
weeks  past  Mr.  Norton  has  improved 
in  health  and  is  now  much  better  than 
when  he  came  to  the  hospital;  that 
these  vicissitudes  of  condition  are  char- 
acteristic of  the  disease,  the  patient  at 
intervals  appearing  to  be  quite  well  and 
restored,  but  soon  again  relapsing  into 
his  former  condition  of  mental  unsound- 
ness. The  physicians  were  all  of  opin- 
ion that  Mr.  Norton  still  required  re- 
straint and  medical  care  and  treat- 
ment, and  that  he  could  not  with 
safety  be  permitted  to  go  at  large  at 
present.  Their  statements  with  regard 
to  his  mental  condition  singe  he  has 
been  an  inmate  of  the  hospital  were 
fully  corroborated  hy  numerous  letters 
written  by  Mr.  Norton  himself  since 
his  confinement.  These  letters  contain 
indubitable  evidence  that  his  mind  has 


been  filled  with  the  most  absurd  delu- 
sions. For  example,  in  a  letter  to  Mr. 
Merchant  from  the  hospital,  he  says: 
'Major  General  Henry  Heintz,  the 
Baron  von  Rothschild,  who  was  in  all 
the  wars  of  Germany  since  1831,  is  here 
for  treatment  and  has  taken  a  wonder- 
ful fancy  to  me.  He  is  worth  in  his 
own  right  five  hundred  thousand  mill- 
ions of  dollars.  He  expressed  his  love 
and  admiration  of  me  by  giving  me  last 
Sunday  vouchers  representing  one  hun- 
dred million  dollars.  I  have  bought 
me  a  private  drawing  room  car  and  a 
dining  car,  and  expect  the  last  of  this 
week  to  start  with  some  of  my  friends 
as  my  guests  for  a  month's  trip  to 
Florida,  Old  Mexico  and  California. 
Would  you  like  to  go  along  with  your 
family?  It  will  be  a  very  delightful 
trip,  and  I  would  dearly  love  to  have 
you  all  go.  I  expect  the  president  and 
several  of  his  cabinet,  and  also  several 
judges  and  senators  to  go  with  us,  but 
there  is  yet  room  for  more.  You  might 
bring  your  own  car  if  you  wish  to  do 
so.  We  will  have  the  Washington  Ma- 
rine Band  along,  and  also  Thomas's  or 
Gilmore's.  Will  probably  start  either 
Friday  or  Saturday.  Please  let  me 
hear  from  you  by  telegraph.'  In  a  post- 
script he  adds:  'I  forgot  to  mention  to 
you  that  I  lately  discovered  that  I  am 
of  roval  descent  and  am  a  grandson  of 
King'  Henry  VIII,  of  England.'  The 
letter  is  signed  'L.  S.  Norton,  Lord 
Norton  Norval,  the  Duke  of  Brandega.' 
In  a  letter  to  his  former  partner  he  re- 
peats the  same  hallucinations,  with  the 
addition  that  'he  intends  to  stop  for  one 
day  on  his  trip  at  Washington  to  be 
confirmed  as  Chief  Justice  of  the 
United  States  Supreme  Court'  and  'to 
be  made  General  in  Chief  of  the 
United  States  Army,  and  to  have  his 
son,  who  is  11  years  old,  made  a  Major 
General,  to  be  attached  to  his  staff'  as 
chief  aid-de-camp.'  'I  will  have  you,' 
he  adds,  'made  Attorney  General,  or  I 
will  get  my  friend  George  A.  Jenks, 
who  is  now  Solicitor  General,  to  resign 
and  take  a  foreign  mission  until  I  get 
ready  to  take  a  trip  of  one  year  to  Eu- 
rope, when  \  will  have  you  exchange 
places  with  Jenks  and  be  accredited  as 
Envoy  Extraordinary  and  Minister 
Plenipotentiary.  I  have  castles  now  on 
the  Rhine  [the  buildingof  one  cost  over 
$5,000,000]  and  on  the  Danube,  and  in 
every  country  in  Europe.  The  Baron 
de  Rothschild  gave  me  last  Sunday 
$100,000,000.  He  will  spend  the  rest  of 
his  life  as  a  member  of  my  family.     Al- 
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though  he  has  a  wife  and  six  children 
living,  he  says  he  loves  me  better  than 
all  of  them  put  together.  He  gives  me 
$100,000,000.  I  think  the  reason  of  his 
strange  infatuation  is  that  I  can  talk 
with  him  in  Latin,  Greek,  French,  Ger- 
man, Italian,  Spanish,  Hebrew  and 
English,  in  all  of  which  languages  he  is 
aufait.  If  you  can  get  ready  to  join- 
me  you  can  come  to  Cincinnati  and 
join  me.  I  expect  the  president  and 
his  cabinet  and  the  senators,  and  the 
Judges  of  the  Supreme  Court,  and  the 
heads  of  the  departments,  and  officers 
of  the  army  and  navy,  and  some  of  the 
congressmen  and  the  diplomatic  corps, 
to  go  with  me.  Come  one,  come  all, 
and  see  the  elephant  go  round.  Tele- 
graph L.  S.  Norton,  alias  Lord  Nor- 
vall,  the  Duke  of  Brandega.'  On  the 
4th  of  August,  1888,  he  wrote  to  his 
wife:  'If  you  do  not  take  me  out  not 
later  than  Tuesday,  just  as  soon  as  I  do 
get  out  I  shall  go  straight  to  Elmira 
and  deliberately  murder  you  in  cold 
blood;  and  if  I  find  yon  flown  from 
there,  I  will  follow  you  to  the  ends  of 
the  earth,  if  need  be,  and  when  I  find 
you,  be  it  days,  weeks,  months  or  years 
from  now,  I  will  take  your  life.  I 
would  think  no  more  of  killing  you 
than  I  would  to  kill  a  deadly  scorpion, 
which  has  stung  me  with  its  murderous 
fangs.  No  jury  in .  the  world  would 
convict  me  of  murder,  because  you  have 
sworn  to  my  insanity  and  sent  me  to  a 
mad  house.  I  would,  at  the  trial,  en- 
ter a  plea  of  insanity  and  the  verdict  of 
the  jury  would  be  'not  guilty,  by  reason 
of  insanity.'  "  To  his  son,  a  little  boy 
of  II  years  old,  he  wrote  on  August 
8th,  1888:  'When  I  get  out,  God  only 
knows  what  will  become  of  myself  and 
of  you  and  your  mother.  Your  mother 
has  made  me  a  perfectly  reckless  and 
desperate  man  and  I  care  not  what,  in 
my  reckless  desperation,  I  may  do.  I 
fear  the  very  worst.' 

"  I  have  quoted  these  passages  from 
the  recent  letters  of  the  relator,  in  order 
that  it  may  clearly  be  seen  that,  not- 
withstanding the  sane  appearances  at 
the  time  of  his  hearing  before  me,  and 
notwithstanding  the  ability  and  pro- 
priety with  which  he  conducted  his  own 
case  on  that  occasion,  the  evidences  of 
his  insanity  at  a  very  recent  day  are  so 
numerous  and  so  strong  that  the  fact  of 
that  insanity  at  the  time  the  letters  were 
written  is  indubitable  and  beyond  the 
possibility  of  denial.  Many  such  letters 
as  those  which  I  have  already  quoted 
from  are  in  my  hands.     The  relator,  at 
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the  hearing,- admitted  that  he  wrote 
them  all,  and  confessed  to  the  only  in- 
ference which  is  fairly  deducible  from 
them,  but  insisted  that  he  was  now 
quite  well  and  in  his  proper  mind  again, 
and  the  only  question  for  the  court 
was  what  is  his  present  condition.  This 
argument  he  pressed  upon  the  court 
with  great  force  and  with  all  that  elo- 
quence with  which  infinite  misfortune 
and  misery  appeal  to  pity.  Mr.  Norton 
is  undoubtedly  at  the  present  time  much 
better  than  he  has  been.  This  is  appa- 
rent from  his  conversation  and  de- 
meanor, and  is  the  evidence  of  his  phy- 
sicians. It  may  be  the  beginning  of  a 
complete  restoration  of  his  health, 
bodily  and  mental.  That  it  may  turn 
out  to  be'so  will,  I  am  sure,  be  the  sin- 
cere and  earnest  hope  of  any  person 
who  has  heard  the  story  of  his  great 
misfortune.  If  the  present  improve- 
ment shall  continue  and  develop  into  a 
perfect  cure  of  the  disease  with  which 
he  has  been  afflicted,  he  will  in  a  few 
months  go  forth  from  his  present  seclu- 
sion freed  from  the  painful  ailment 
which  it  has  been  his  misfortune  to  suf- 
fer, and  which- for  a  time  has  withdrawn 
him  from  his  friends.  The  great  writ 
of  habeas  corpus  will  always  be  at  his 
command  to  test  his  right  to  freedom 
from  restraint.  At  present  it  must  be 
obvious  to  every  one  acquainted  with 
the  facts,  and  will,  upon  reflection,  prob- 
ably be  seen  by  liimself,  that  a  further 
period  of  probation  is  absolutely  requi- 
site before  he  can  be  pronounced  recov- 
ered, and  that  it  is  a  duty  which  the 
court  owes  to  him,  as  well  as  to  his 
relatives  and  friends,  and  to  the  public, 
to  leave  him  under  medical  treatment 
until  such  time  as  his  recovery  shall  be 
no  longer  a  doubtful  question,  but  a 
demonstrated  fact.  That  that  time  may 
arrive  speedily  no  one  can  more  ear- 
nestly hope  than  the  judge  who  heard 
his  unhappy  case.  I  have  but  a  single 
suggestion  to  add,  and  that  is  that,  in 
view  of  the  deeply  seated  dislike  which 
the  relator  has  conceived  to  his  present 
place  of  residence  and  the  strong  antipa- 
thy which  he  has  shown  to  his  present 
surroundings,  it  would  perhaps  be  as 
well  for  his  wife  and  relatives  to  con- 
sider whether,  on  the  whole,  it  would 
not  be  better  to  transfer  Mr.  Norton  to 
some  other  place  for  treatment.  The 
court  has  no  power  to  do  so.  This  re- 
mark is  not  to  be  considered  in  any  de- 
gree as  a  reflection  upon  the  manage- 
ment of  the  institution  which  is  his 
present    abode,    but    it    seems    highly 
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beliefs  on  questions  of  opinion,  however  absurd,  are  not  a  proper 
test.*  Where  a  person  is  affected  with  a  delusion  upon  one 
specific  subject,  but  is  rational  in  other  respects,  he  is  to  be  con- 
sidered insane  upon  that  subject,  but  not  upon  other  subjects.* 

(/")  Imbecility. — Imbecility  is  a  general  weakness  of  the  intel- 
lect which  may  be  ex  nativitate,  as  in  the  case  of  idiots,  or  may 
be  caused  by  disease  or  old  age.  As  distinguished  from  lunacy, 
it  is  without  delusions,  and  is  rarely,  if  ever,  attended  by  lucid 
intervals.  The  test  of  this  form  of  insanity  is  the  inability  of 
the  subject  to  transact  the  ordinary  affairs  of  life,  to  under- 
stand their  nature  and  effect,  and  to  exercise  his  will  in  relation 
to  them.* 


probable  that,  under  the  circumstances, 
and  in  view  of  the  strong  feelings  of 
Mr.  Norton  upon  this  subject,  a  change 
of  his  residence  would  be  beneficial  to 
him.  The  present  writ  of  habeas 
corpus  is  dismissed." 

In  a  recent  case  in  Wisconsin  a  man 
whose  health  had  been  impaired  by  ex- 
cessive drinking,  and  who  for  twenty 
years  had  lived  happily  with  his  wife, 
suddenly  and  without  cause  became  con- 
vinced of  her  infidelity  and  insisted  on 
it  at  all  times  and  places;  he  became 
morose,  neglected  his  business,  refused 
to  take  medicine  under  a  belief  that  he 
was  in  danger' of  being  poisoned,  and 
changed  his  abode,  leaving  his  family. 
The  court  held  that  he  was  insane. 
Barbo  v.  Rider,  67  Wis.  598. 

1.  Matters  of  Opinion. — In  the  Chafin 
Will  Case,  32  Wis.  1557,  the  court  said: 
"If  a  man  really  believes  that  he  is 
made  of  glass,  or  that  he  is  the  Christ, 
or  that  he  is  dead,  and  persists  in  the 
opinion,  we  readily  conclude  that  he  is 
the  victim  of  hallucination  or  insane 
delusion,  because  such  opinions  are  in- 
consistent with  the  condition  of  sanity. 
But  we  can  draw  no  such  conclusion 
from  the  mere  belief  in  witches,  ghosts, 
dreams  or  spiritual  manifestations,  or  in 
strange  or  absurd  views  on  scientific 
or  religious  subjects,  because  such 
opinions  are  consistent  with  sanity." 
Thus  in  Bonard's  Will,  16  Abb.  Pr.,  N. 
S.  (N.  Y.)  128,  a  belief  that  the  souls  of 
men  after  death  passed  into  animals 
was  held  not  inconsistent  with  sanity. 

2.  Partial  Insanity. — In  Blakely's 
Will  Case,  48  Wis.  294,  a  medical  witness 
testified  that  in  his  opinion  there  was 
no  such  thing  as  partial  insanity,  that  a 
man  was  either  sane  or  insane.  The 
court  held  that  this  might  be  true  in  the 
light  of  medical  science,  but  was  not 
true  in  the  law.  This  decision  is  fully 
borne  out  by  the  authorities.    In  Jenkins 
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V.  Morris,  L.  R.,  14  Ch.  D.  674,  a  lessor, 
at  the  time  he  made  the  lease  of  a  farm, 
labored  under  the  delusion  that  it  was 
impregnated  with  sulphur.  On  an  is- 
sue directed  as  to  the  capacity  of  the 
lessor  to  make  the  lease,  rational  letters 
by  the  lessor  relating  to  the  lease  were 
put  in  evidence.  The  trial  judge 
directed  the  jury  that  it  was  a  practical 
question  whether  the  lessor  was  so  in- 
sane as  to  be  incompetent  to  dispose  of 
his  property,  though  he  believed  it  to  be 
full  of  sulphur.  The  jury  found  that  the 
lease  was  valid.  In  refusing  a  motion 
for  a  new  trial  Baggally,  L.  J.,  said  : 
"Assuming  that  Price  [the  lessor]  was 
subject  to  certain  insane  delusions,  as  to 
which  I  think  there  can  be  no  doubt, 
having  regard  to  the  admitted  evidence 
in  this  case,  that  is  not  a  sufficient  rea- 
son, in  ■my  opinion,  why  he  should  be 
held  to  have  been  incompetent  to  exe- 
cute the  lease  in  question,  if  the  jury 
were  satisfied  that  the  delusions  to 
which  he  was  subject  had  not  so  far  af- 
fected the  general  faculties  of  his  mind 
as  to  render  him  incompetent  to  deal 
with  the  property'  which  was  the  sub- 
ject of  the  lease."  Citing  Smee  v. 
Smee,  L.  R.,  5  P.  D.  84.  See  also 
Banks  v.  Goodfellow,  L.  R.,  5  Q^  B. 
549;  State  v.  Spencer,  i  Zab.  (N.  J.) 
196;  Forman's  Will,  54  Barb.  (N.  Y.) 
274;  Dew  V.  Clark,  3  Add.  Eccl.  79. 

3.  Mannin  v.  Ball,  Smith  &  Batty, 
183;  Wright  V.  Jackson,  59  Wis.  569; 
Hove3-  ■v.  Chase,  52  Me.  304. 

Although  the  mind  of  a  person  may 
be  to  some  extent  impaired  by  age  or 
disease,  still,  if  he  be  capable  of  trans- 
acting his  ordinary  business — if  he 
understands  the  nature  of  the  business 
in  which  he  is  engaged  and  the  effect 
of  what  he  is  doing,  and  can  exercise 
his  will  with  reference  thereto — his 
acts  will  be  valid  and  binding.  English 
V.  Porter,  109  111.  285. 
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{g)  Lucid  Interval. — A  lucid  interval  is  such  a  restoration  to 
reason  as  will  enable  a  subject  to  comprehend  and  do  an  act  with, 
such  reason,  memory  and  judgment,  as  to  .make  it  a  legal  act.^ 

(K)  Moral  Insanity  is  a  morbid  perversion  of  the  moral  feel- 
ings without  illusion  or  erroneous  conviction.* 

2.  Conflnement  of  Persons  Alleged  to  be  Insane. — Where  a  person 
is  insane  to  such  a  degree  that  it  would  be  dangerous  both  to> 
himself  and  others  to  permit  him  to  remain  at  liberty,  he  may  be 
confined  by  anyone,  but  only  so  long  as  it  may  be  necessary  to 
institute  proper  proceedings  to  determine  his  insanity.* 


1.  Frazer  v.  Frazer,  2  Del.  Chan. 
Rep.  260.  The'  party  must  be  in  a  con- 
dition of  mind,  freely  and  voluntarily, 
and  without  any  design  of  pretending 
sanity,  to  confess  his  delusion.  Waring 
V.  Waring,  6  Moo.  P.  C.  C.  341. 

Lunacy  being  once  established,  the 
burden  is  on  the  party  claiming  through 
some  act  of  the  lunatic,  to  show  that  it 
was  done  in  a  lucid  interval,  and,  a  re- 
turn to  sanity  being  proved,  the  burden 
is  upon  the  party  claiming  a  relapse 
into  insanity.  Wright  v.  Jackson,  59 
Wis.  569. 

An  act  done  in  a  lucid  interval  by 
one  who  has  been  found  to  be  a  lunatic 
is  binding  on  him,  but  the  proof  of  the 
lucid  interval  in  which  it  was  done 
must  be  clear.  Gangwere's  Estate.  14 
Pa.  St.,  417;  Hall  V.  Warren,  9  Ves. 
605;  Towart  v.  Sellers,  5  Dow.  231. 

Temporary  Insanity. — In  Overall  v. 
State,  15  Lea  (Tenn.)  672,  where  the 
proof  showed  that  the  defendant  was 
subject  to  occasional  or  temporary  at- 
tacks of  insanity,  and  was  visited  by  one 
of  such  attacks  shortly  before  the  com- 
mission of  the  offence,  and  was  not 
shown  to  have  recovered,  it  was  held 
that  the  law  presumed  the  insane  con- 
dition to  remain  as  last  shown. 

In  Physio-Medical  College  v.  Wil- 
kinson, 108  Ind.  314,  it  was  held  that 
where  it  appears  that  a  person  was,  at 
any  given  time,  of  unsound  mind,  un- 
less from  some  temporary  or  transient 
cause,  the  legal  presumption  is  that  the 
state  of  mind  continues,  until  the  con- 
trary is  made  to  appear.  This  rule 
does  not  apply  to  cases  of  occasional  or 
intermittent  insanity,  but  it  does  to  all 
cases  of  apparently  confirmed  insanity, 
of  whatever  nature.  It  was  conse- 
quently decided  that  ^  woman  eighty 
years  old,  who  was  so  physically  and 
mentally  prostrated  as  to  be  of  unsound 
mind,  and  incapable  of  comprehending, 
the  nature  of  a  contract,  would  not  be 
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presumed  from  lapse  of  time  to  have 
recovered  her  reason. 

2.  The  weight  of  modern  authority 
is,  that  moral  insanity  is  of  itself  in- 
sufficient to  invalidate  a  civil  act  or  ex- 
cuse a  criminal  act.  Boardman  v.. 
Woodman,  47  N.  H.  120;  Frere  v. 
Peacock,  i  Rob.  Ecc.  442.  Moral  in- 
sanity, not  proceeding  from  or  accom- 
panied with  insane  delusion,  is 
insufficient  to   set  aside   a   will.     For- 

-jnan's  Will,  54  Barb.  (N.  Y.)  274;  Boyd 
V.  Eby,  8  Watts  (Pa.)  66.  Moral  de- 
basement is  not  necessarily  insanity. 
Mayo  V.  Jones,  78  N.  Car.  402.  la 
State  V.  Spencer,  i  Zab.  (N.J.)  197, 
the  court  said:  "I  cannot  yield  to  the 
doctrine  which  has  been  suggested, 
founded  upon  what  is  called  moral 
insanity.  Every  man,  however  learned 
and  intellectual,  who,  regardless  of  the 
laws  of  God  and  man,  is  guilty  of  mur- 
der, or  other  high  and  disgraceful 
crimes,  is  most  emphatically  insane.' 
Such  doctrine  would  lead  to  the  most 
pernicious  consequences,  and  it  would 
very  soon  come  to  be  a  question  for  the 
jury,  whether  the  enormity  of  the  act 
was  not  in  itself  sufficient  evidence  of 
such  insanity,  and  then  the  more  horri- 
ble the  act,  the  greater  would  be  the 
evidence  of  such  insanity.  See  also 
Com.  V.  Mosler,  4  Pa.  St.  266;  Boswell 
V.  State,  63  Ala.  307. 

3.  In  Colby  -v.  Jackson,  I2  N.  H.  526, 
Colb^'  being  insane,  and  it  being  dan- 
gerous to  permit  him  to  be  at  liberty, 
Jackson,  one  of  the  selectmen  of  tlie 
town,  confined  him.  He  then,  with 
the  other  selectmen,  applied  to  the 
judge  of  probate  for  an  inquisi- 
tion upon  Colby.  A  warrant  waa 
issued  and  the  selectmen  made  an 
inquisition,  and  declared  their  opinion 
to  be  that  Colby  was  insane,  but  made 
no  return  of  the  inquisition  to  the  judge 
of  probate,  and  no  further  proceedings- 
were  had.     Colby  subsequently  brought 

12 


Confinement 


INSANITY. 


of  Fersons,  etc. 


Where,  however,  neither  the  welfare  of  the  ,  iiisanfe  person  nor 
the  safety  of  others  requires  that  he  shall  be  confiriecl,  the  person 
who  arrests  and  detains  him  becomes  habl'e  in  damages  to  the 
person  arrested.* 

Where  a  person  actually  sane  is  arrested  and  detained,  the  per- 


an  action  against  Jackson  for  false 
imprisonment.  The  evidence  was  clear 
that  Colby  was  insane  at  the  time 
of  his  arrest.  The  court  instructed 
the  jury  that  the  burden  was  upon 
the  defendant  to  prove  that  the  plain- 
tiff was  insane  and  that  it  was  dan- 
gerous to  suffer  him  to  be  at  large  ; 
that  if  the  plaintiff  were  so  insane 
that  it  was  dangerous  to  himself  and 
others  to  permit  him  to  be  at  liberty, 
the  defendant  might  confine  him  until 
application  could  be  made  to  the  proper 
authority  and  a  guardian  appointed; 
that  such  an  application  must  be  made 
in  a  reasonable  time;  that  the  defendant 
had  no  right  to  confine  him  for  an 
indefinite  time,  as  long  as  he  should 
think  proper,  without  making  any 
application  for  and  procuring  the  ap- 
pointment of  a  guardian,  even  if  he  were 
dangerous.  A  verdict  was  rendered 
for  the  plaintiff.  The  supreme  court 
sustained  the  judgment,  saying:  "As 
soon  as  the  defendant,  by  abandoning 
the  legal  proceedings  which  had  been 
commenced,  and  still  continuing  the  im- 
prisonment, asserted  the  right  of  a  con- 
finement of  indefinite  duration.he  abused 
his  authority  and  became  a  trespasser 
ab  initio"  Under  the  Revised  Statutes 
of  New  Hampshire,  ch.  9,  §  16,  select- 
men are  protected  where  they  act  in 
good  faith  and  at  the  request  of  the 
friends  of  the  lunatic.  Davis  v.  Mer- 
rill, 47  N.  H.  208. 

Arrest  of  Insane  Persons. — In  Lott  v. 
Sweet,  33  Mich.  308,  the  court  said:  "It 
is  just  as  competent  for  a  magistrate, 
as  conservator  of  the  peSce,  to  order 
into  custody  an  insane  man  who  is 
committing  a  breach  of  the  peace  in  his 
presence,  as  to  order  the  arrest  of  a 
sane  person  under  like  circumstances; 
though  an  insane  person  may  not  be 
guilty  of  crime,  he  ma^'  lawfully  be  pre- 
vented from  doing  harm."  See  also 
Anderdon  v.  Burrows,  4  C.  &  P.  210; 
People  V.  Turner,  55  111.  280;  Look  v. 
Dean,  loS  Mass.  116;  Underwood  v. 
People,  32  Mich,  i;  Paetz  v.  Dain, 
I  Wilson  (Ind.)  149;  In  re  Oakes,  8 
Law  Rep.  (Mass.)  122;  Re  Ross,  38 
La.  An.  523. 

1.   "No  man  can  be  deprived  of  his 
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liberty  without  the  judgment .  of  his 
peers,  and  it  matters  not  to  the  law 
whether  the  alleged  cause  of  detention 
is  insanity  or  crime.  Unless. there  is 
danger  to  the  public  or  to  the  patient 
or  to  his  estate,  he  should  not  be  in 
duress  pending  the  investigation,  nor 
indeed  after  its  conclusion,  though 
adverse  to  him."  Commonwealth  v. 
Kirkbride,  2  Brewst.  (Pa.)  419.  The 
danger  of  a  contrary  .rule  is  shown  by 
Judge  Brewster  in  Commonwealth 
V.  Kirkbride,  2  Brewst.  (Pa.)  400,  where 
he  says:  "A  man  is  sent  to  an  insane 
asylum  by  his  relatives  and  family  phy- 
sician. He  is  there  for  many  months. 
They  institute  no  proceeding  in  lunacy, 
but  deprive  him  of  his  liberty  and 
property  without  any  direct  sanction  of 
the  law.  Even  correspondence  itself  is 
under  surveillance.  At  last  he  is  able 
to  sue  out  a  writ  of  habeas  corpus,  and 
comes  before  a  judge,  who  cannot  be 
expected  to  be  an  expert  upon  such  a 
question,  and  who,  looking  at  the. evi- 
dence, concludes  that  the  man  is  insane 
and  remands  him.  It  is  then  res  adju- 
dicata,  and  it  might  be  that  no  other 
judge  would  review  the  decision.  Thus, 
without  a  finding  of  lunacy,  without 
the  right  of  traverse  to  a  jury,  and  an 
appeal  to  the  supreme  court  to  correct 
errors  in  the  proceeding,  a  man  may  be 
detained  for  life.  It  is  surely  no  answer 
to  all  this  to  say  that  he  is  no  longer 
put  in  a  dungeon,  or  chained,  or  waist- 
coated  and  tortured;  as  of  old.  .  .  . 
Imprisonment  is  none  the  Igss  a  wrong 
because  the  place  of  confinement  is  a 
palace."  In  Look  v.  Dean  and  Look 
V.  Choate,  loS  Mass.  116,  actions  for 
false  imprisonment  were  brought  by 
Look  against  Dean,  a  constable,  and 
Choate,  the  keeper  of  an  insane  asylum. 
Look  was  arrested  without  warrant  at  a 
camp  meeting  while  addressing  a  crowd. 
It  did  not  appear  that  he  was  violent  or 
dangerous.  The  court  held  that  the 
mere  fact  that  a  man  is  insane  does  not 
authorize  his  arrest  and  confinement 
without  a  warrant,  if  he  is  not  dangerous 
to  himself  and  others,  and  that  in  this 
case  Look  was  entitled  to  recover.  See 
.also  Hall  v.  Semple,  3  F.  &  F.  337; 
Anderson   v.   Burrows.   4  C.  &  P.  210; 
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sons  arresting  and  detaining  him  will  be  responsible  in  damages.* 
Where  a  person  is  arrested  or  confined  as  a  lunatic,  whether  he 
is  sane  or  insane,  he  is  entitled  to  a  writ  of  habeas  corpus  that  the 
legality  of  his  confinement  may  be  inquired  into.^ 

3.  Jurisdiction  Over  Insane  Persons. — In  England,  a  lunatic  is  re- 
garded as  a  ward  of  chancery,  not  of  its  own  general  jurisdiction, 
but  by  virtue  of  a  royal  commission  issued  to  the  chancellor. 
The  king,  as  parens  patrice,  is  considered  to  be  intrusted  with  the 
care  and  custody  of  his  insane  subjects,  but  to  avoid  applications 
to  him  in  person,  the  royal  authority  is  delegated  to  the  chan- 
cellor.^ 

In  the  absence  of  legislation,  it  has  been  held  that  the  Ameri- 
can courts  of  equity  derive  a  similar  right  from  ,the  common- 
weahh.* 


Force  v.  Probasco,  43  N.  J.  539;  Abbot 
V.  Fremont,  34  N.  H.  432;  Keleher  v. 
Putnam,  60  N.  H.  30. 

1.  In  Van  Deusen  v.  Newcomer,  40 
Mich.  90,  Judge  Cooley  said:  "But  I 
imderstand  the  defence  to  go  further 
and  insist  that  even  if  Mrs.  Newcomer 
was  really  sane,  Dr.  Van  Deusen,  if  he 
has  acted  in  good  faith,  is  not  responsi- 
ble in  damages  for  her  confinement. 
What  in  that  case  is  the  alternative  is 
not  verj  clearly  pointed  out  by  the  de- 
fence. It  cannot  be  that  no  one  is 
responsible.  The  law  of  no  free  coun- 
try can  tolerate  a  condition  of  things 
under  which  a  person  innocent  of  crime, 
and  threatening  no  injury  to  himself  or 
to  others,  can  be  restrained  of  his  lib- 
erty, and  no  person  be  responsible  for 
the  injury  he  suifers.  To  admit  the 
possibility  would  be  to  concede  that 
arbitrary  imprisonment  under  some 
circumstances  is  lawful;  and  that  would 
be  to,  concede  that  regulated  and  pro- 
tected freedom  does  not  exist.  But  if 
the  superintendent  is  not  responsible, 
we  look  in  vain  for  adequate  responsi- 
bility anywhere." 

If  the  supposed  insane  person  makes 
no  objection  at  the  time  of  his  impris- 
onment, he  cannot  complain  of  it  after- 
wards. Van  Deusen  v.  Newcomer,  40 
Mich.  90. 

2.  Commonwealth  v.  Kirkbride,  2 
Brewst.  (Pa.)  419;  Norris  v.  Seed,  3 
Exch.  782;  Com.  V.  West  Penn.  Hosp., 
3  Pitts.  (Pa.)  299;  Underwood  v.  Peo- 
ple, 32  Mich,  i;  Territory  v.  Gallatin 
Co.,  6  Mont.  297;  Red  v.  Turlington,  2 
Burr.  1115;  ex  parte  Greenwood,  24  L. 
J.,  Q,  B.  148. 

Bight  to  Jury  Trial. — In  England  a 
person  alleged  to  be  insane  is  entitled 
to  have   the  question   of  his   insanity. 


tried  by  a  jury.  Lunacy  Regulation 
Acts,  16  &  17  Vict.,  ch.  70,  §  40;  In  re 
Crompe,  L.  R.,  4  Ch.  App.  653.  The 
same  right  has  been  recognized  in 
the  United  States.  See  In  re  Dey,  i 
Stockt.  (N.  J.)  181;  Smith  t;.  People, 
65  111.  375;  State  ■».  Baird,  47  Mo.  301; 
Black  Hawk  Co.  v.  Springer,  58  Iowa 
417 

3.  Before  the  statute  de  frerogation 
regis  (17  Ed.  II,  ch.  9),  the  custody  of 
persons  and  lands  of  such  idiots  as  were 
possessed  of  lands  was  in  the  lord  of 
the  fee.  By  this  statute  such  custody 
was  taken  from  the  lord  and  entrusted 
to  the  king.  The  statute  (i7,Ed.  II,  ch. 
10)  prescribed  the  duties  of  the  king  as 
to  lunatics,  and  constituted  him  a 
trustee. 

Origin  of  Chancellor's  Jurisdiction 
Over  Lunatics. — In  Meurer's  Appeal, 
119  Pa.  St.  115,  the  court  .explained  the 
manner  in  which  the  chancellor's  juris- 
diction in  lunacy  was  exercised:  "In 
early  times,  commissioners  to  enquire 
into  the  fact  of  lunacy  were  issued  di- 
rectly by  the  crown  to  the  sheriif,  coro- 
ner, escheator,  or  to  any  private  citizen 
by  whom  the  inquest  was  made,  'assisted 
as  in  other*  cases  by  a  jury  of  the 
county.'  Subsequently  they  were  issued 
to  the  chancellor,  who  acted  not  virtute 
officii,  but  by  virtue  of  the  special  com- 
mission from  the  crown."  See  3  Black-, 
stone's  Com.  427;  Eyre  v.  Shaftesbury, 
2  P.  Wms.  118;  Burford  v.  Lenthall,  2 
Atk.  553. 

4.  Jurisdiction  in  the  United  States. 
— In  Nailor  v.  Nailor,  4  Dana  (Ky.) 
339,  the  court  said:  "So  far  as  the 
powers  exercised  by.  him  [the  chan- 
cellor] were  for  the  benefit,  security 
and  safety  of  that  unfortunate  class  of 
individuals,  as  subjects  of  England,  they 
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4.  The  Inquisition — (a)  The  Petition  and  Commission. — It  is  th^e 
ordinary  practice,  both  in  England  and  the  United  States,  to  issue' 
■commissions  out  of  chancery  in  the  nature  of  writs  de  lunatico 
inquirendo,  to  enquire  into  cases  of  alleged  insanity.  The  com-^ 
mission  is  issued  on  petition,  which  must  be  made  by  a  person 
■related  by  blood  or  marriage  to  the  alleged  lunatic,  or  interested 
in  his  estate,  and  must  be  accompanied  by  an  affidavit  of  the 
truth  of  the  facts  therein  stated.  The  issuing  of  the  commission 
is  discretionary  with  the  court. ^ 

{b)  Notice. — The  party  alleged  to  be  insane  is  usually  entitled  to 
notice  of  the  execution  of  the  commission,  and,  except  in  cases  of 
■dangerous  madness,  is  entitled  to  be  present  at  the  proceedings.* 


are  equally  necessary  for  the  protection, 
security  and  safety  of  the  same  class  of 
individuals  as  citizens  of  the  colonies, 
and  as  citizens  of  this  coinmonwealth; 
and  the  laws  in  force  there  are  applica- 
ble here  as  to  the  rights  of  individuals; 
and  remedy  should  be  afforded  by  some 
tribunal.  And,  although  those  powers 
were  exercised  by  the  chancellor  there, 
as  a  prerogative  power  of  the  king,  and 
as  his  ministerial  agent,  acting  under 
his  special  grant,  the  powers  have  been 
assumed  and  exercised  by  our  courts  of 
equity,  and  their  assumption  of  the 
power  sanctioned  by  legislative  enact- 
ment, and  it  is  now  too  late  to  question 
the  jurisdiction  of  the  court  over  the 
subject."  In  Corrie's  Case,  2  Bland's 
Ch.  (Md.)  467,  the  court  said:  "Here  it 
has  always  been  admitted  that  .  . 
the  chancellor  of  Maryland  was  in- 
vested with  all  the  powers  with  whicli 
the  chancellor  of  England  had  been 
clothed,  as  founded  on  an  obvious 
necessity  that  the  law  should  pla.ce 
somewhere  the  care  of  individuals  who 
could  not  take  care  of  themselves." 
The  same  doctrine  has  been  upheld  in 
Latham  v.  Wiswell,  2  Ired.  Eq.  (N. 
Car.)  294;  Dodge  v.  Cole,  97  111.  338; 
McCord  V.  Ochiltree,  8  Blackf  (Ind.) 
15.  But  it  was  doubted  in  Oakley  v. 
Long,  10  Humph.  (Tenn.)  254.  In 
manj'  of  the-  states  of  the  Union  the 
■care  of  persons  non  comfos  mentis  is 
confided  to  special  tribunals,  as  to  the 
probate  courts  in  Massachusetts,  and  is 
not  made  a  part  of  equitable  jurisdiction. 
1.  Who  may  Sue  Out  Commission. — 
The  commission  cannot  be  sued  out  by 
a  mere  stranger.  Covenhoven's  Case, 
Saxt.  ch.  19.  A  petition  for  a  commis- 
.sion  against  a  husband  cannot  be  made 
hy  his  wife  in  her  own  name,  but  must 
be  made  by  her  next  friend.  Campbell 
•».  Campbell,  39  Ala.  312. 
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Alaaavlt  in  Support  of  Petition. — In 
Lincoln's  Case,  i  Brewst.  (Pa.)  392,  the 
objection  was  raised  that  the  petition 
was  not  supported  by  an  affidavit.  The 
court,  however,  refused  to  sustain  the 
objection,  because  the  defendant  waived 
the  defect  by  going  into  a  hearing  on 
the  merits.  It  has  also  been  held  that 
the  proceedings  upon  a  commission  will 
not  be  void  because  the  petition  was 
unsupported  by  an  affidavit.  Bethea  v. 
McLennon,  i  Ired.  (N.  Car.)  523; 
Plank's  Case,  10  Penn.  L.J.  519. 

Where  it  appears  that  the  lunatic 
does  not  need  protection  for  himself  or 
his  property,  the  court  may  refuse '  a 
commission.  In  re  Clare,  2  J.  &  La. 
T.  571;  Owing's  Case,  i  Bland's  Ch, 
(Md.)  290;  Colvin's  Case,  3  Md.  Ch. 
206. 

Under  the  Michigan  statutes,  on  the 
petition  for  the  appointment  of  a  guard- 
ian on  the  ground  of  extreme  old  age 
and  incapacity  of  managing  property, 
mental  incapacity  must  be  alleged  and 
proved  in  order  to  give  the  court  juris- 
diction. Re  Storick,  (Mich.)  7  West. 
Rep.  882. 

2.  When  Notice  May  be  Dispensed 
with. — In  Tracy's  Case,  i  Paige  (N. 
Y.)  580,  the  chancellor  said  that  it  was 
the  privilege  of  a  party  against  whom  a 
commission  of  lunacy  is  issued  to  have 
notice  and  to  be  present  at  its  execution. 
If  there  are  any  circumstances  in  the 
case  which  render  it  improper  or  un- 
safe to  give  notice  to  the  party,  as  in 
some  cases  of  furious  madness,  the 
facts  should  be  stated  in  the  application 
to  the  court,  so  that  a  provision  might 
be  inserted  in  the  commission  dispens- 
ing with  the  necessity  of  notice.  See 
also  Hutts  V.  Hutts,  62  Ind.  214;  Van- 
auken's  Case,  2  Stock  (N.  J.)  186; 
Whitenack's  Case,  2  Green  Ch.  (N.J.) 
252. 
15' 
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Notice  must  be  made  upon  the  party  in  person.*  Want  of 
notice  has  in  some  cases  been  held  to  render  the  proceed- 
ings void.*  It  is  largely  within  the  discretion  of  the  court  as. 
to  what  parties  other  than  the  alleg'ed  lunatic  shall  have  notice 
of  the  commission  and  be  entitled  to  be  present  at  its  execution.* 
{c)  Execution  of  the  Commission.— The  conirtiissio'ners  address 
a  precept  to  the  sheriff  requiring  him  to  summon  a  jury  of  good 
and 'lawful  men  of  his  county  to  appear  before  them  and  inquire 
into  the  question  of  the  alleged  lunacy  of  the  person  mentioned 
in  the  petition.*     The  commissioners  have  the   power  to  issue 


Presence  of  the  Party. — In  Lincoln's 
Case,  I  Brewst.  (Pa.)  392,  it  was  ield 
that  the  party  should  be  present  and 
have  all  the  rights  of  a  defendant,  but 
that  the  commissioner  and  jury  were 
not  required  to  examine  him.  See  also 
Child's  Case,  i  C.  E.  Green  (N.  J.) 
49S;  Medlock  v.  Cogburn,  i  Rich.  Eq. 
(S.  Car.)  477;  Commonwealth  v.  Kirk- 
bride,  2  Brewst.  (Pa.)  419.  In  Nyce  v. 
Hamilton,  90  Ind.  417,  it  was  Jield  that 
where  the  subject  was  produced  in 
court  and  was  present  during  the  trial, 
the  proceedings  being  in  all  respects 
according  to  the  statute,  the  court  had 
jurisdiction,  no  other  notice  to  him  be- 
ing necessary.  See  also  McAfee  v. 
Commonwealth,  3  B.  Mon.  (Ky.)  305; 
III  re  Demeet,  27  Hun  (N.  Y.)  480. 
But  in  Morton  v.  Sims,  64  Ga.  298,  it 
was  ^e/rfthat  a  commission  issued  with- 
out the  requisite  notice,  and  neither 
preceded  nor  followed  by  the  ap- 
pointment of  a  guardian  ad  litem, 
is  not  aided  by  the  presence 
of  the  imbecile  and  his  representation 
by  counsel,  even  where  the  counsel 
gives  his  consent  to  the  judgment  ap- 
pointing the  guardian,  it  appearing  that 
the  commission  was  executed  on  the 
next  day  after  it  was  issued,  and  that 
the  judgment  followed  immediately. 
The  object  of  the  notice  is  that  there 
may  be  due  warning  to  make  objection 
for  legal  cause  to  the  commission  or 
any  of  the  commissioners,  as  well  as  to 
prepare  for  adducing  evidence  on  the 
main  question. 

1.  Morton  v.  Sims,  64  Ga.  298;  Chase 
V.  Hathaway,  14  Mass.  222;  Segur  v. 
Pellerin,  16  La.  63;  Ex  parte  Dozeir,  4 
Baxt.  (Tenn.)  81.  Notice  must  be  given 
even  to  a  nonresident.  In  re  Petit,  2 
Paige  (N.  Y.)  174. 

2.  Effect  of  Want  of  Notice. — Eslava  v. 
Lepreler,  21  Ala.  504;  Molton  v.  Hen- 
derson, 62  Ala.  426. 

in  Kimball  v.  Fisk,  39  N.  H.  no,  it 


was  held  that  want  of  notice  rendered! 
the  proceedings  voidable  and  not  void. 
An  inquisition  of  lunacy  cannot  be 
avoided  collaterally  for  want  of  notice 
of  the  holding  of  the  inquest.  Rogers 
V.  Walker,,  6  Pa.  St.  371;  Willis  v. 
Willis,  12  Pa.  St.  1159;  Arrington  v. 
Short,  3  Hawks  (N.  "Car.)  71.  Want 
of  notice  is  cured  hy  a  traverse.  Rog- 
ers V.  Walker,  6  Pa.  St.  371. 

3.  Notice  to  RelativeB. — In  re  Nesbitt, 
2  Phillipps  245. 

In  Rx parte  HinchiTian,4  Clark  (Pa.) 
184,  it  was  held  that  such  relations  and 
friends  as  counsel  a  finding  against  the 
alleged  lunatic  are  excluded  from  the 
list  of  persons  competent  to  receive  no- 
tice of  the  execution  of  the  commission. 
In  Rogers'  Case,  9  Abb.  N.  Cas.  (N. 
Y.)  141,  it  was  held  that  failure  to  give- 
notice  of  an  application  for  a  commis- 
sion to  one  of  the  heirs  of  the  lunatic  is,, 
at  most,  only  an  irregularity,  as  he  has- 
no  absolute  right  to  notice.  See  also 
In  re  Scarlett,  L.  R.,  8  Ch.  App.  739; 
In  re  Brown,  i  Mac.  &  G.  201;  In  re 
Clements,  2  Cooper  166. 

In  Morton  v.  Sims,  64  Ga.  298,  it  was- 
held  that  if  the  nearest  adult  relatives 
of  the  alleged  imbecile  are  themselves  the 
petitiorjers  for  the  appointment  of  a 
guardian,  the  ten  days'  notice  provided 
for  in  section  1855  of  the  Georgia  Code, 
should  be  given  to  three  of  the  next 
nearest,  or  if  there  be  no  adult  relatives 
within  this  state  except  the  petitioners, 
then,  in  order  that  the  spirit  of  the  sec- 
tion as  well  as  of  the  general  law  may 
be  observed,  the  ordinary  should  either 
require  ten  days'  notice  to  be  given  to 
the  alleged  imbecile  himself,  or  else 
designate  by  order  a  guardian  ad  litem 
to  receive  the  notice  for  him. 

4.  Jury  of  Inquisition. — In  I^ennsyl- 
vania  the  number  of  jurors  must  not  be 
more  than  twelve  nor  less  than  six. 
Act  of  June  13th,  1836,  §  7.  In  England 
the  number  of  jurors  is  not  limited  to 
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subpOBfias,  and  tp  comp^el  the  attendance  of  witnesses.^  They  also 
have  the  power  to*iJofnpel  the  production  of  the.  alleged  lunatic 
by  those  having  charg;e  of  him.*  The  return  should  be  made  in, 
a  reasonable  time.' 

{d')  Finding  of  the  Inquisitj.Qn.. — The  inquisition  must  find  that 
the  party  is  of  unsound  imind,  and  is  mentally  incapable  of  gov- 
erning himself,  or  of  managing  his  affairs.*  The  court  may,  in 
its  discretion,  set  aside  the  finding  and  order  the  issue  of  a  new 
commission.^     A'  writ    of   error  does    not    lie   to   the   inquisi- 


twelve,  but  the  concurrence  of  twelve 
out  of  a  greater  number  summoned  is 
sufHcient.  Ex  parte  Wragge,  5  Vesey 
450.  It .  is  the  duty  of  the  sheriff  to 
summon  the  jurors  without  the  inter- 
ference of  the  commissioners.  Ex 
parte  Wager,  6  Paige  (N.  Y.)  11. 

Inquisition  In  Forma  Pauperis. — In 
Pennsylvania,  under  the  act  of  June 
13th,  1836,  if  the  estate  of  the  alleged 
lunatic  is  so  small  that  the  costs  of  an 
inquisition  will  be  an  undue  burden 
upon  it,  the  court  may  direct  an  inquest 
to  be  empanelled  from  the  jurors  attend- 
ing the  court,  and  that  the  inquest  be 
held  by  one  of  the  judges  thereof,  at 
such  convenient  time  and  place  as  shall 
be  ordered.  This  was  allowed  In  re 
Cusick,  15  W.  N.  C.  (Pa.)  469,  where 
the  lunatic's  estate  amounted  to  $1,300. 

1.  Ex  parte  Lund,  6  Vesey  781.  In 
Ex  parte  Plank,  5  Clark  (Pa.)  35,  it  was 
held  that  it  was  the  duty  of  the  com- 
missioners to  subpoena  witnesses  on  the 
application  of  the  alleged  lunatic  and 
that  a  refusal  to  do  so  would  invalidate 
the  proceedings. 

2.  Exparte  Child,  i  C.  E.  Green  (N. 
J.)  498;  In  re  Wenman,  i  P.  Wms.  701. 

3.  Keturn  Day  of  Commission. — Anon, 
2  Atk.  52.  In  Lincoln's  Case,  i 
Brewst.  (Pa.)  392,  the  court  held  that 
the  commission  should  have  a  return 
day  named  therein.  See  also  In  re 
Plank,  5  Clark  (Pa.)  35.  In  England 
the  commission  must  be  returned  with- 
in a  month.     Shelf.  Lun.  106. 

4.  In  re  Morgan,  7  Paige  (N.  Y.) 
236;  In  re  Rogers,  9  Abb.  N.  Cas.  (N. 
Y.)  141.  What  is  a  sufiScient  finding 
has  been  discussed  under  the  heading 
Definition,  supra. 

5.  Ex  parte  Atk.,  Jac.  Ch.  333;  In  re 
Lasher,  2  Barb.  Ch.  (N.  Y.)  97.  Contra, 
Carter  Hinchman's  Case,  Bright.  (Pa.) 
181. 

On  a  hearing  upon  the  return  to  a 
writ  of  haieas  corpus  for  the  discharge 
of  a  person  adjudged  insane,  it  appeared 


failed  to  certify  upon  oath  that  the 
charge  vvas  correct,  and  that  only  two  - 
jurors  qualified  to  do  so  signed  the  ver- 
dict. The  relator  was  accordingly 
discharged  from  custody.  Territory  v. 
Gallatin  Co.,  6  Mont.  297. 

In  Weaver's  Appeal,  116  Pa.  St.  225, 
the  Common  Pleas  set  aside  an  inquisi- 
tion finding  the  fact  of  lunacy,  upon  the 
ground  that  the  evidence  was  insuf- 
ficient to  sustain  the  finding.  The  Su- 
preme Court,  in  reversing  the  decree, 
said:  "It  cannot  be  doubted  that  if 
there  are  objections  to  the  regularity  or 
validity  of  the  proceedings,  such  as  the 
appointment  of  improper  persons  as 
commissioners  or  jurors  upon  the  in- 
quest, or  misbehavior  in  office  by  those 
functionaries;  or  if  the  formalities  re- 
quired by  law  have  been  disregarded; 
or  if  the  alleged  lunatic  is  not  within 
the  jurisdiction  of  the  court,  for  these 
and  other  like  causes  doubtless  the 
court  may  interfere,  and  if  necessary  set 
aside  the  inquest.  But  that  is  a  very 
different  kind  of  authority  from  the 
power  to  review  the  facts  found  by  the 
inquest  and  determine  them  upon  the 
merits,  as  those  merits  appear  to  the 
court.  That  kind  of  authority  is  not 
conferred  by  any  law,  and  therefore  we 
cannot  hold  it  to  exist.  .  .  .  To  al- 
low the  court  to  review  the  testimony 
taken  before  the  inquest  and  decide 
upon  its  merits,  is  practically  to  super- 
sede the  traverse  which  is  the  remedy 
provided  by  law.  Nor  do  we  under- 
stand how  the  court  can  have  access  to 
the  testimony  in  order  to  review  it.  It 
is  no  part  of  the  record  and  there  is  no 
provision  for  its  return  by  the  inquest 
or  by  the  commissioner.  The  inquisi- 
tion must  be  returned  because  the  com- 
mission so  directs,  but  not  so  as  to  the 
testimony.  There  is  no  provision  for 
its  reduction  to  writing,  nor  for  bills  of 
exception  to  bring  it  on  the  record. 
Moreover,  if  the  court  has  power  to  ex- 
amine and  decide  upon   it  finally,  this 


tthat  the  jury  who  examined  the  relator    court  necessarily  has  power  to  review 
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tion,^  but  the  proceedings  are  reviewable  by  certiorari?' 

(J).  Traverse  of  the  Inqmsition.—ln  England,  and  in  those  of 
the  United  States  in  which  no  right  to  notice  of  the  executipn 
of  the  commission  is  recognized  in  the  alleged  lunatic,  a' right  to. 
traverse  the  inquisition  is  accorded.^  In  States  where  notice 
of  the  time  and  place  of  holding  the  commission  is  allowed  to 
the  alleged  lunatic  as  a  matter  of  right,  a  traverse  is  only  allowed 
within  the  discretion  of  the  court.*  A  party  in  interest  with  the 
alleged  lunatic  may  be  permitted  to  traverse  the  inquisition.^ 

Upon    the  trial  of  a  traverse,  the  inquisition   is  prima  facie 
evidence,  and  casts  upon  the  traverser  the  burden  of  proof.®    The 


the  action  of  the  court  below,  but  has 
no  means  of  exercising  that  power,  be- 
cause the  testimony  cannot  be  brought 
before  us  forwantof  a  bill  of  exceptions. 
Upon  every  view  of  the  subject  we  are 
of  opinion  that  the  learned  court 
below  was  in  error  in  making  absolute 
the  rule  to  set  aside  the  inquisition." 
1.   Bx  farte   Gest,   9  S.  &  R.    (Pa.) 

317- 

.  2.    Commonwealth   v.  Beaumont,   4 
Rawie  (Pa.)  367. 

3.  In  re  Cummings,  i  De  G.  Mac.  & 
G.  537;  Walker  v.  Russell,  10  S.  Car.; 
82;  Covenhoven's  Case,  Sax.  (N.J.)  19. 

4.  In  New  Tork  a  traverse  is  not 
allowed  as  a  matter  of  right,  but  is 
within  the  discretion  of  the  court.  In 
Christie's  Case,  5  Paige  (N.  Y.)  242, 
the  court  said:  "In  this  case,  as  it  ap- 
pears that  the  alleged  lunatic,  in  conse- 
quence of  his  age  and  other  infirmities, 
cannot  be  brought  before  the  court  to 
be  examined  personally,  I  should  not 
grant  the  traverse  upon  his  application, 
without  first  having  him  examined  pri- 
vately by  one  of  the  masters  of  this 
court."  See  also  Rx  parte  Tracy,  i 
Paige  (N  .Y.)  580;  Clapp's  Case,  20 
How.  Pr.  (N.  Y.)  385;  In  re  Russell,  i 
Barb.  Ch.  (N  Y.)  38.  In  Pennsylvania 
the  act  of  June  13th,  1836,  ^  12, 
provides  that  every  person  aggrieved 
by  the  inquisition,  may  traverse  the 
same  upon  or  after  return  thereof, 
and  have  the  like  remedy  and  ad- 
vantage as  in  other  cases  of  tra- 
verse upon  untrue  inquisitions,  or  office 
found.  But  the  traverse  must  be  taken 
and  filed  in  the  prothonotary's  office 
within  three  months  after  the  return  of 
the  inquisition,  unless  the  court,  on 
special  cause  shown,  shall  extend  the 
time  for  so  doing.  Act  of  May  8th,  1874. 
See  Commonwealth  v.  Haskell,  2  Brew. 
(Pa.)  491;  McGinnis  f  .Commonwealth, 
74  Pa   St.  245;   In  re  Mary  S.  Perrine, 
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41  N.  J.  Eq.  409;  Eckstein's  Case,  'i  Pars. , 
(Pa.)  59;  Commonwealth  i".  Beaumont, 
4  Rawle  (Pa.)  366. 

6.   Who   may  Traverse    an    Inquisi- 
tion.— A  grantee  whose  conveyance  is 
invalidated    by  the   inquisition  will   be 
permitted  to  traverse  jt,  on  stipulating 
to  bp  bound  by  the  final  decision  therein. . 
Yariger  v.  Skinner,  i  McCart.  (N.  J.) 
389;  Ex. parte  Christie,,  5  Paige  (N.  Y.l 
242;  Medlock  tj.  Cogburn,  i  Rich.  Eq. 
(S.  Car.)  477.     And  where  such  a  per- 
son has  joined,  in  a   traverse,  and  con- 
sented to  be  bound   by  its  results,  the  ■ 
other  parties  cannot  abandon  it  without 
his  consen,t.     Ex  parte  Giles,  11  Paige- 
(N.  Y.)  243. 

The  petitioner  may  traverse  an  inqui- 
sition in  favor  of  sanity.  In  re  Dickin- 
son, I  W.  N.  C.  (Pa.)  96. 

In  Fust's  Case,  i   Cox  418,  the  court 
refused  leave  to  a  husband  to  traverse 
an  inquisition  wherethere  were  circum- 
stances which  raised    a   question   as  to  • 
the  validity  of  the  marriage. 

Mere  strangers  will  not  be  permitted 
to  traverse  an  inquisition.  Rorback  v. 
Van  Blarcorn,  5  C.  E.  Green  (N.  J.) 
461'. 

6.  Effect  of  the  Finding  as  Evidence. 
— In  McGinnis  v.  Commonwealth,  74 
Pa.  St.  245,  the  traverser  gave  evidence 
to  disprove  the  finding.  The  common- 
wealth then  offered  to  rebut  by  evidence 
in  support  of  the  finding,  to  which  it 
was  objected  that  such  evidence  was  in 
chief,  and  ought  to  have  been  given 
before  the  traverser  began  his  evidence. 
The  supreme  court  held  that  the  evi- 
dence was  properly  admitted,  saying: 
"The  finding  of  the  inquisition  stands 
until  it  is  set  aside  or  disproved,  and  it 
may  be  unnecessary  for  the  common- 
wealth to  give  any  evidence.  This 
effect  of  the  finding  is  prima  facie,  ac- 
cording to  many  decisions,  throwing 
the  burden  of  disproof  upon  the  lunatic 
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trial  is  conducted  and  bills  of  exception  taken  to  the  evidence  as 
in  other  trials  before  a  jury,  according  to  the  course  of  the  com- 
mon law,  and  a  writ  of  error  lies  to  the  rulings  and  charge  of  the 
court. ^ 

(/")  Supersedeas. — The  court  to  which  an  inquisition  has  been 
returned  may,  on  petition  of  the  lunatic  setting  forth  that  he  has 
recovered,  grant  a  supersedeas  of  the  commission.*  The  usual 
practice  in  the  United  States  is  to  refer  the  petition  to  a  master 
to  take  proofs  as  to  the  state  of  mind  of  the  petitioner,  and  to 
report  the  proofs  and  his  opinion  thereon.'  In  England,  the 
chancellor  hears  the  petition  in  person,  without  a  reference.* 


or  habitual^  drunkard."  In  Rogers  v. 
Walker,  6  Pa.  St.  371,  it  was  contended 
that  after  defendant's  proofs  were 
given  in  rebuttal,  the  finding  was  to  be 
laid  out  of  the  case;  but  Gibson,  C.  J., 
denied  this,saying:  "Like  legal  presump- 
tion, an  inquisition  continues  to  operate 
till  overpowered;  and  standing  as  full 
proof  till  then,  it  necessarily  remains 
before  the  jurj  till  the  question  of 
sanit3'  has  been  decided  by  them.  It 
consequently  stands  as  a  particular  in 
the  proofs."  See  also  Ludwick  v. 
Commonwealth,  18  Pa.  St.  175;  Lecky 
■V.  Cunningham,  56  Pa.  St.  373;  Hill  v. 
Day,  34  N.  J.  Eq.  150. 

1.  McGinnis  v.  Commonwealth,  74 
Pa.  St.  245.  In  loTva  a  person  found 
by  the  commissioners  of  insanity  to  be 
insane  may  appeal  to  the  circuit  court 
within  ten  days  after  the  finding  is  filed; 
but  the  statute  does  not  provide  for  a 
rehearing  before  the  -  commissioners; 
and  from  a  refusal  by  them  to  grant  a 
rehearing  an  appeal  will  not  lie.  Wil- 
son V.  State,  66  Iowa  487.  In  Illinois 
there  is  no  right  of  appeal  in  a  proceed- 
ing to  enquire  into  the  insanity  of  a 
person,  under  Rev.  Stat.  1874,  ch.  85; 
People  V.  Gilbert,  115  111.  59. 

2.  Ex  farte  Rogers,  i  Halst.  Ch. 
(N.  J.)  46;  Ex  /ar/e  Bumpton,  Moseley 
78;   Ex  parte  Harks,  3  Johns.  Ch.  (N. 

Y.;  567- 

The  court  will  not  supersede  a  com- 
mission where  the  testimony  shows  that 
the  petitioner  is  liable  at  any  moment 
to  become  excitable  beyond  control. 
Ex  farte  Helmbold,  35  Leg.  Intelli- 
gencer (Pa.)  291.  In  Ex  farte  Ferrars, 
Moseley  332,  the  court  suspended  the 
commission  for  several  months  to  see 
if  the  petitioner  was  perfectly  recovered. 
The  chancellor  may  order  the  petitioner 
to  be  brought  before  him  for  examina- 
tion. In  re  Rogers,  i  Halst.  Ch.  (N. 
J.)  46;  In  re  Dyce  Sombre,  i    Phillips 


436;  and  he  may  discharge  the  com- 
mittee at  his  discretion,  or  order  an 
issue  to  try  the  question.  In  re  Weis, 
I  C.  E.Green  (N.J.)  318. 

In  Dyce  Sombre's  Case,  i  Mac.  & 
Gor.  116,  Lord  Chancellor  Cot- 
TENHAM  said:  "There  is  often  great 
difficulty  in  ascertaining  whether  there 
exists  unsoundness  of  mind  of  a  char- 
acter to  subject  the  party  to  the  opera- 
tion of  a  commission;  but,  when  the 
jury  have  affirmed  that  proposition  by 
a  verdict  unquestioned,  the  Great  Seal 
has  been  most  cautious  in  superseding 
it.  Cases  continually  arise  in  which 
it  is  done;  but  although  delusions  and 
even  general  insanity  may  exist,  and 
yet  the  Great  Seal  may  withhold  a 
commission  if  not  required  for  the  pro- 
tection of  person  or  property,  upon 
application  for  a  supersedeas  very 
different  conditions  regulate  the  discre- 
tion of  the  court.  There  may  be  no 
proof  of  the  disease  at  the  time,  but  it 
may  be  likely  to  recur;  it  may  still 
exist,  but  the  patient  may  have  the 
power  to  conceal  it;  the  permanence  of 
the  restoration  may  be  doubtful;  and 
time  is  then  taken  for  the  proof  of 
experience.  ...  I  have  not  in  my 
recollection  any  case  in  which  a  com- 
mission has  been  superseded  when  any 
declared  illusion  continued."  In  this 
case,  as  it  did  not  appear  that  the 
lunatic  was  competent  to  manage  his 
estate,  and  as  no  application  had  been 
made  to  discharge  the  committee,  the 
supersedeas  was  refused. 

3.  Ex  parte  Rogers,  i  Halst.  Ch. 
(N.  J.)  46;  Weaver's  Appeal,  116  Pa. 
St.  225. 

4.  In  re  Weis,  i  C.  E.  Green  (N.  J.) 
318. 

Costs. — In  Hassenplug's  Appeal,  106 
Pa.  St.  527,  upon  petition  of  A  alleging 
that  B  was '  non  compos  mentis.,  the- 
court   awarded    a   commission    in    the 
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[g)  Costs. — As  a  general  rule,  the  whol,6  subject  of  costs  in 
lunacy  proceedings  is  within  the  discretion  of  the  court.  Where 
the  pfoteedings' aire  undertaken  upon'  probable  cause  and  in  good 
faith,  the  costs'  are  regarded  as  necessary  expenses  incurred  for 
the  benefit  of  the  party,  and  are  payable  out  of  his  estate.^ 

5.  Committees  and  Guardians — («)  Who  May  be  Appointed, — Qn 
the  return  of  an  inquisition  finding  a  person  a  lunaitic,  the  court 
miy,  in  its  discretion,  commit  the  custody  of  the  lunatic's  per- 


nature  of  a  writ  de  lunatico  inquirendo, 
and  the  return  found  B  to  be  a  lunatic. 
B  traversed  the  return,  and  obtained  a 
verdict  and  judgment  that  he  was  saiie. 
Subsequently  the  court,  being  of  opin- 
ion that  the  original  application  of  A 
was  not  without  probable  cause,  im- 
posed all  the  costs  of  the  proceedings 
upon  B,  who  appealed.  The  supreme 
court  affirmed  the  decree.  See  also 
In  re  Beckwith,  3  Hun  (N.  Y.)  443;  In 
re  Root,  8  Paige  (N.  Y.)  625;  In  re 
Arnhout,  i  Paige  (N.  Y.)  497;  In  re 
E.  S.,  L.  R.,4  Ch.  D.  301;  In  re  White, 
2  C.  E.  Green  (N.  J.)  274. 

When  Paid  Out  of  Lunatic's  Estate. 
— Costs  may  be  ordered  to  be  paid  out 
of  the  alleged  lunatic's  estate  before 
final  decree,  where  there  is  no  certificate 
of  the  absence  of  probable  cause. 
Clark's  Case,  22  Pa.  St.  466.  But  costs 
are  not.  payable  out  of  the  proceeds  of 
the  sale  of  a  lunatic's  real  estate  until 
.  the  costs  of  the  sale  and  the  debts  of 
creditors  having  a  prior  lien  are  satis- 
fied.    Malone's  App.,  79  Pa.  St.  481. 

In  Weaver's  Case,  116  Pa.  St.  225,  it 
was  decided  that  where  the  common 
pleas  had  set  aside  an  inquisition  find- 
ing the  fact  of  lunacy  upon  the  ground 
that  the  evidence  was  insufficient  to 
sustain  such  finding,  it  was  error  to 
impose  the  costs  of  the  proceedings 
upon  the  petitioner. 

In  Dyce  Sombre's  Case,  i  Mac.  &  G. 
116,  where  a  petition  for  a  supersedeas 
was  presented  in  the  name  of  a  lunatic 
and  was  dismissed,  the  court  refused  to 
make  any  order  as  to  costs;  although  it 
was  apparent  that  the  petition  origi- 
nated with  third  parties,  the  court  con- 
sidering that  it  had  no  power  to  make 
those  parties  pav  the  costs. 

In  Folger's  Case,  4  Johns.  Ch.  (N.  Y.) 
169,  where  on  petition  of  a  relative  of  a 
lunatic  who  had  received  from  him  a 
deed  of  a  farm  a  few  days  before  the 
finding  of  the  inquisition  of  lunacy,  an 
issue  was  awarded  to  try  the  fact  of 
lunacy,  and  the  party  on  trial  was 
found  to  have  been  a  lunatic  for  several 


years  preceding,  the  party  traversing 
the  inquisition  was  ordered  to  pay  the 
costs.  See.  also  In  ^-e  Crosbie,  11  Ir. 
Ch.  432;  In  re  Clapp,  20  How.  Pr.  (N. 
Y.)  385;  In  re  Lytle,3  Paige  (N.Y.)  251. 

In  Indiana  it  was  held,  that  where  a 
proceeding  to  set  aside  a  guardianship 
of  an  insane  person  is  unsuccessful,  the 
costs  should  be.  taxed  on  the  plaintift", 
and  not  upon  the  guardian  or  estate  of 
the  insane  person.  Cochran. ti.  Ams- 
den,  104  Ind.  282. 

The  costs  of  an  inquisition  should  be 
taxed  by  the  court  having  jurisdiction 
over  the  proceedings.  Gulick  v.  Con- 
over,  3  Green  (N.  J.)  420. 

1.  Counsel  Fee. — The  estate  of  the 
lunatic  is  liable  in  the  hands  of  the  com- 
mittee for  the  professional  services  of  the 
attorney  who  conducted  the  lunacy 
proceedings.  Weir  -o.  Myers,  34  Pa. 
St.  377;  Brownlee  v.  Switzer,  49  Ind. 
221.  in  New  Tork  it  was  held  that 
where  an  inquisition  was  found  in  favor 
of  the  alleged  lunatic,  the  court  could 
not  grant  an  allowance  for  counsel  fees, 
witnesses,  etc.,  to  him,  and  charge  the 
same  upon  the  petitioner.  Ift  re 
McAdams,  19  Hun  (N.  Y.)  292. 

In  Indiana  in  a  proceeding  to  have  a 
person  adjudged  to  be  of  unsound  mind 
and  to  secure  the  appointment  of  a 
guardian  for  such  person,  it  is  the  duty 
of  the  guardian,  under  section  5,  2  R.  S. 
1876,  p.  600,  to  pay,  out  of  the  assets  or 
property  of  the  ward,  reasonable  at- 
torney's fees  to  the  attorney  employed 
to  conduct  the  inquest;  but  it  was  held 
that  no  specific  contract  in  relation 
thereto,  made  before  the  determination 
of  the  inquest,  could  bind  the  estate  of 
the  ward  beyond  the  reasonable  value 
of  the  services  thus  rendered;  and,  in 
an  action  therefor  by  the  attorney 
against  the  guardian,  where  the  com- 
plaint was  so  framed  as  to  permit  a  re- 
covery of  what  such  services  were 
worth,  it  was  held  that  it  was  not 
necessary  to  prove  an  alleged  agree- 
ment to  pay  a  particular  sum.  State  v. 
Newlin,  69  Ind.  108. 
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son  or  estate;  or  both,  to  some  suitable  person  or  persons.^  The 
lunatic's  next  of  kin  or  heir-iat-law  are  preferred  in  the  appoint- 
ment of  the  committee;*  but,  as  a  general  rule,  such  person  will 
be  appointed  as  will  be  most  likely  to  protect  the  property  from 
loss,  without  regard  to  the  question  o^  relationship.* 

{b)  Management  of  the  Estate. — A  committee  appointed  by  a 
•court  of  equity  in  the  exercise  of  ordinary  equity  powers,  is  a 
mere  officer  of  the  court,  responsible  to  the  court,  and  acts  only 
under  its  order  and  authority.*     He  is  entitled  to  the  control  and 


1.  An  order  making  appointment  of 
committee  after  inquisition,  is  not  sub- 
ject to  appeal.  Willis  -v.  Lewis,  5 
Ired.  (N.  Car.)  14.  Except  in  states 
where  the  care  of  insane  persons  and 
their  estates  is  given  to  the  probate  ' 
court.    McDbnald  v.  Martin,  i   Mass. 

i43- 

2.  Ex  parte  Livingston,  i  Johns.  Ch. 
(N.  Y.)  436;  In  re  Colvin,  3  Md.  Ch. 
278;  Ex  parte  Le  Heup.,  18  Ves. 
221;  Ex  parte  Cockayne,  7  Ves.  591. 

3.  In  Taylor's  Case,  9  Paige  (N.  Y.) 
■610,  there  was  a  contest  over  the 
validity  of  a  marriage  between  the 
lunatic  and  a  woman  with  whom  he 
had  lived  for  many  years.  The  mar- 
riage having  been  established,  a.  ques- 
tion arose  as  to  whether  a  committee 
named  by  the  children  of  a  former 
marriage  or  one  named  by  the  children 
of  the  second  marriage  should  be  ap- 
pointed. On  this  question  the  court 
"decided  as  follows:  "Although  it  is  not 
a  matter  of  course  to  commit  the 
guardianship  of  the  property  of  a  luna- 
tic to  those  who  would  be  entitled  to 
it  at  his  death,  as  his  heirs  or  next  of 
kin,  there  are  in  this  case  several  rea- 
sons why  the  committee  named  by 
those  who  have  supported  and  estab- 
lished the  validity  of  the  second  mar- 
riage should  be  preferred  to  the  commit- 
tee proposed  by  the  adverse  parties. 
Timpson,  one  of  the  committee  thus 
named,  having  married  a  daughter  of 
the  first  wife,  has  a  common  interest 
with  the  other  three  children  of  that 
marriage  in  protecting  the  property 
^against  any  unreasonable  charges 
thereon  for  the  maintenance  of  the 
second  wife  or  her  children.  And  he 
having  also  been  well  acquainted  with 
the  situation  of  the  lunatic's  property 
and  affairs  for  the  last  twenty-five  years, 
and  his  wife  having  a  contingent  inter- 
•est  in  the  estate,  he  will  be  more  likely 
to  protect  the  property  from  loss  than 
.a  mere  stranger.  The  other  person 
alamed  to  act  with  him  is  the  son  of  the 


lunatic  by  the  last  wife.  He  is  there- 
fore interested  in  protecting  the 
property  from  loss.  And  being  a  law- 
yer, he  will  be  able  to  save  considera- 
ble expense  to  the  estate  in  the  way  of 
legal  advice  in  the  management  of  the 
property."  See  also  Ex  parte  Co\s.\i, 
3  Daly  (N.  Y.)  529;  In  re  Owens, 
5  Daly  (N.  Y.)  288. 

In  Coleman  v.  Commissioners,  6  B. 
Mon.  (Ky.)  239,  the  father  of  the 
lunatic  was  appointed  as  the  committee. 
In  Owen's  Case,  5  Daly  (N.  Y.)  288, 
the  clerk  of  the  court  was  appointed. 
In  Gibson's  Case,  i  Bland's  Ch.  (Md.) 
138,  the  wife  was  appointed;  and  in 
Drew's  Appeal,  57  N.  H.  181,  the  hus- 
band was  appointed. 

In  Neiu  Tork  it  has  been  held  that  a 
stranger  cannot  be  appointed  commit- 
tee without  the  consent  of  the  next  of 
kin,  except  after  a  reference,  of  which 
they  are  entitled  to  notice.  Ex  parte 
Lamoree,  32  Barb.  (N.  Y.)  122;  s.  c, 
II  Abb.  Pr.  (N.  Y.)  274;  Ex  parte 
Owens,  47  How.  Pr.  (N.  Y.)  150.  In 
Owen's  Case,  5  Daly  (N.  Y.)  288,  a 
mother  made  application  to  have  a 
committee  of  the  person  and  estate  of 
an  idiot  appointed,  and  upon  her  con- 
sent the  clerk  of  the  court  was  ap- 
pointed. A  sister  of  the  idiot  thereupon 
applied  to  have  the  order  of  appoint- 
ment vacated,  on  the  ground  that  no 
notice  of  the  proceedings  had  been 
served  upon  her.  The  court  held  that 
the  proceedings  were  regular  without 
the  consent  of  the  sister,  and  refused  to 
vacate  the  order.  See  also  In  re  Lord 
Bangor,  2  MoUoy  518. 

A  nonresident  will  not  be  appointed. 
Boarman's  Case,  2  Bland's  Ch.  (Md.) 
89;  Morgan's  Case,  3  Bland's  Ch.  (Md.) 
332.  Nor  a  person  who  has  acted  as 
solicitor  under  the  commission  of  lu- 
nacy.    Ex  parte  Pincke,  2  Mer.  452. 

4.  The  Committee  Is  the  Bailifr  of  the 
Court. — "The  committee  is  the  mere 
bailiff  or  servant  of  the  court,  and  as 
such  is  subject  to  its  direction  in  every- 
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management  of  the  estate  of  the  lunatic,  and,  under  the  direction^ 
of  the  court,  applies  the  income  to  the  support  and  maintenance 
of  the  lunatic.^  The  paramount  consideration  in  regard  to  all 
expenditures  is  the  comfort  and  ease  of  the  lunatic  himself,  and, 
this  is  always  superior  to  the  rights  of  those  who  are  entitled  to 
the  estate  after  the  lunatic's  death.* 

Where  the  estate  is  sufficieht  to  maintain  him  and  his  house- 
hold in  the  manner  he  had  chosen  for  himself  before  his  lunacy,, 
and  such  maintenance  is  best  adapted  for  his  comfort  and  ease 
after  his  lunacy,  the  court  will  authorize  the  committee  to  expend, 
a  sufficient  amount  of  the  estate  for  that  purpose.^ 


thing  that  pertains  to  the  management    it  was  held  that  the  committee  had  the- 
of  the  lunatic's  estate,  and  the  mainte-  '  right  to   receive  the  income.     See  also- 


nance  of  himself  and  family."  Shaffer 
V.  List,  H4  Pa.  St.  486;  see  also  Boiling 
V.  Turner,  6  Rand.  (Va.)  5S4;  In  re 
Fitzgerald,  2  Sch.  &  Lef.  432. 

In  states  where  the  probate  courts 
have  jurisdiction  over  lunatics,  the 
duties  of  committees  are  the  same  as 
those  of  guardians  of  minors.  Anderson 
■0.  Anderson,  42  Vt.  350. 

In  New  York  it  was  held  that  a  luna- 
tic is  not  divested  of  his  property  by  the 
appointment  of  a  committee,  the  com- 
mittee '  not  holding  the  title  as 
trustee.  People  v.  Comrs.  of  Taxes, 
99  N.  Y.  154. 

Where  a  committee  of  a  lunatic  ex- 
pends money  of  the  corpus  of  the  luna- 
tic's estate  in  the  repair  of  real  estate, 
without  obtaining  an  order  of  court  au- 
thorizing him  to  do  so,  he  runs  the  risk 
of  having  his  action  disapproved,  and  of 
being  surcharged.  But  where  the  court 
subsequently  approves  such  expendi- 
ture as  reasonable  and  necessary,  the 
ratification  is  equivalent  to  a  previous 
order.  Frankenfeld's  Appeal,  102  Pa. 
St.  589;  see  also  Patton  v.  Thompson, 
2  Jones  Eq.  (N.  Car.)  411;  Kennedy  v. 
Johnson,  65  Pa.  St.  451. 

1.  Conflict  Between  a  Trustee  and  the 
Committee. — Where,  however,  the  legal 
title  in  the  lunatic's  estate  is  already 
vested  in  another  as  trustee,  such  a 
trust  will  not  be  superseded  bv  the  ap- 
pointment of  a  committee.  In  Rudy's 
Appeal,  20  W.  N.  C.  (Pa.)  241,  where  a 
testamentary  trustee  had  active  duties 
to  perform,  it  was  held  that  he  would 
not  be  required  to  pay  over  either  the 
principal  or  income  of  the  lunatic's  es- 
tate to  the  committee.  But  in  Royer 
f.  Meixel,  ig  Pa.  St.  240,  where  real 
estate  was  devised  to  a  lunatic,  and  the 
executors  were  merely  to  take  charge 
of  it  in  order  to  prevent  its  alienation, 


Earp's  Estate,  2  Pars.  (Pa.)  178;  Canada^ 
V.  Hopkins,  7  Bush.  (Ky.)  108;  Wag- 
ner's Estate,  18  W.  N.  C.  (Pa.)  430;, 
Wilson's  Estate,  2  Pa.  St.  325. 

2.  Comfort  of  the  Lunatic  Only  to  t>&: 
Considered. — In  Oxenden  v.  Complin,, 
2  Ves.  Jr.  69,  Lord  Loughborough 
said  that  in  the  management  of  the  estate- 
"the  benefit  of  the  lunatic  only  is  to  he- 
considered,  not  that  of  the  representa- 
tives." See  Ex  parte  Baker,  6  Ves.  8j, 
Dormer's  Case,  2  P.  W.  262;  Ex  parte- 
Whitbread,  2  Meriv.  99;  -  Kendall  v. 
May,  10  Allen  (Mass.)  59.  In  May  -j- 
May,  109  Mass.  256,  the  court  said: 
"The  guardian  is  appointed  for  the  wel- 
fare, comfort  and  security  of  the  ward ; 
and  not  for  the  increase  of  the  estate 
in  his  hands  by  accumulations  from  the 
income,  in  order  to  enlarge  the  wealth 
of  remote  or  collateral  relatives,  who- 
may  ultimately  succeed  to  the  inherit- 
ance. It  is  no  part  of  his  duty  to  dimin- 
ish the  reasonable  comforts  of  his  ward,. 
or  to  prevent  him  from  enjoying  such 
luxuries,  or  indulging  such  tastes,  as- 
would  be  allowable  and  proper  in  the 
case  of  a  man  similarly  situated  in  other 
respects,  but  in  full  possession  of  his 
faculties."  In  this  case  the  guardian, 
of  the  lunatic,  whose  estate  was  worth 
$200,000,  spent  four  hours  three  times  a 
week  in  visiting  and  driving  with  his- 
ward,  and  superintending  the  manage- 
ment of  his  house  and  grounds,  and  the 
ward's  spirits  and  condition  was  much 
improved  by  these  visits,  it  was  held 
that  a  monthly  charge  of  $100  for  per- 
sonal services  should  be  allowed  to  the 
guardian  in  addition  to  his  commis- 
sions. 

3.  Maintenance  of  the  Lunatic's  House- 
hold.-Thus  in  Hambleton's  Appeal,  102 
Pa.  St.  50,  an  old  man,  a  widower  and 
without  children,  having  a  large  estate, 
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The  personal  estate  is  primarily  liable  for  the  lunatic's  support,, 
and  the  real  estate  cannot  be  sold  until  the  personal  estate  is, 
exhausted.^  The  real  estate  may  be  sold  to  pay  debts,  but  aa 
order  for  sale  will  not  be  made  where  the  effect  of  the  sale  would 


took  a  nephew  and  his  family  to  live 
with  and  take  care  of  him  and  his  estate, 
paying  the  nephew  a  salary,  arid  sup- 
porting the  nephew  and  his  family  as  part 
of  his  household.  Subsequently  he  be- 
came afflicted  with  senile  dementia, 
though  retaining  sound  physical  health, 
and  he  was  adjudged  a  lunatic.  A  com- 
mittee of  his  estate  was  appointed  by 
the  court,  and  the  nephew  was  appoint- 
ed committee  of  the  person.  The  lat- 
ter fulfilled  his  duties  satisfactorily,  and, 
by  order  of  court,  received  from  the 
comhnittee  of  the  estate  a  sufficierjt 
monthly  allowance  to  continue  the 
household  in  the  same  manner  as  before 
the  lunacy,  and  also  to  ,pa.y  his  salary 
as  before.  Upon  the  audit  of  his  ac- 
count, the  auditor  and  the  lower  court 
surcharged  him  with  one-half  the  cost 
of  food'  for  the  household  and  the  wages 
of  one  servant.  On  dppeal  the  supreme 
court  held  that  the  committee  had  done 
what  it  might  reas9nably  be  supposed 
the  lunatic  would  have  continued  to  do 
if  he  had  retained  his  sanity;  and  what 
was  apparfently  best  adapted  for  the 
peace  and  comfort  of  the  lunatic;  and 
that  it  was,  therefore,  error  to  surcharge 
the  committee  with  any  cost  of  so  main- 
taining the  lunatic's  household,  includ- 
ing the  committee  and  his  family.  In 
Frost's  Case,  L.  R.,  5  Ch.  App.  699,  al- 
lowances were  made  out  of  a  lunatic's 
estate  to  needy  collateral  relatives  for 
whom  the  lunatic,  while  sane,  had  ex- 
pressed an  intention  to  make  provi- 
sion. In  Haj'cock's  Case,  5  Russ.  Ch. 
154,  an  allowance  was  made  to  illegiti- 
mate children  of  the  lunatic.  In  Whit- 
bread's  Case,  2  Mer.  99,  to  brother  and 
sisters.  In  Caryfort's  Case,  Craig  & 
Phil.  76,  to  an  old  personal  servant  as  a 
retaining  pension.  In  Willoughby's 
Case,  II  Paige  (N.  Y.)  257,-  to  adult 
children  of  the  lunatic. 

Contributions  to  Charity  by  Luna- 
tic.— The  lunatic,  if  sufficiently  com- 
petent to  make  a  proper  judgment,  may 
be  allowed  to  niake  reasonable  contri- 
butions to  charitable  objects.  In  re 
Strickland,  L.  R.,  6  Ch.  App.  226;  In 
re  Heeney,  ^  Barb.  Ch.  (N.  Y.)  326. 
He  may  also,  under  proper  circum- 
stances, make  gifts.  In  re  Gilbert,  3 
Abb.  n:  Cas.  (N.  Y.)  222. 


Travelling  Expenses. — Reasonable- 
travelling  expenses  will  be  allowed.  In. 
re  Hackett,  3  Ir.  Ch.  375.  In  Ex  farte 
Colah,  15  Abb.  Pr.,  N.  S.  (N.  Y.)  209, 
where  a  native  of  Bombay,  temporarily 
resident  in  New  York,  became  insane 
and  a  committee  of  his  person  and  es- 
tate was  appointed,  it  was  held  that  the 
court  had  power,  on  it  being  made  to 
appear  that  the  mental  and  physical 
condition  of  the  lunatic  would  be  im- 
proved, by  placing  him  in  the  custody 
of  his  family  in  his  native  land,  to  send 
him  home  in  charge  of  his  committee, 
and  to  direct  the  payment  of  the 
expenses  thereof,  out  of  the  estate  of 
the  lunatic.  See  also  In  re  Jones,  i 
Phillips  461,  where  leave  was  granted^ 
the  lunatic  to  reside  in  Scotland. 

Where  a  lunatic,  before  he  became  in- 
sane, provided  a  home  for  his  wife  and. 
children,  his  committee  cannot  main- 
tain ejectment  against  the  wife  for  pos- 
session of  the  house.  Shafier  v.  List,. 
1 14  Pa.  St.  486. 

1.  .E*  ^a?-i!e  Taylor,  9  Paige  (N.  Y.) 
611;  In  re  Pettit,  2  Paige  (N.  Y.)  596; 
In  re  Hoag,  7  Paige  (N.  Y.'>  312. 

Payment  of  Lunatic'sDebts.— In  Penn- 
sylvania the  act  of  June  13th,  1836,  pro- 
vides that  if  the  lunatic's  personal  estate 
is  insufficient  to  pay  his  debts,  the 
court  may  make  an  order  for  the  sale 
or  mortgage  of  the  real  estate.  Eck- 
stein's estate,  i  Pars.  (Pa.)  59. 

In  Illinois  the  court  of  chancery  may 
order  the  sale  of  the  lunatic's  lands  Vo- 
provide  for  his  support.  .  Dodge  v^ 
Cole,  97  111.  338.  In  this  case  it  ap- 
peared that  at  the  time  of  the  entering 
of  a  decree  for  the  sale  of  the  land  of  a 
lunatic,  by  her  conservator,  there  was 
no  statute  which  in  terms  authorized 
courts  of  chancery  to  entertain  applica- 
tions for  the  sale  of  real  estate  belong- 
ing to  idiots  or  insane  persons,  yet  it 
was  held  that  the  court  of  chancery, 
under  its  general  powers  over  the 
estates  of  infants  and  lunatics  or  dis- 
tracted persons,  had  jurisdiction  to 
order  the  sale  of  a  lunatic's  land  for  her 
support  and  maintenance,  on  a  proper 
application  by  her  conservator,  or  to- 
pay  the  conservator  for  moneys  ex-, 
pended  by  him  in  supporting-  such 
ward,  he  having  no  remedy  at  law. 
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be  to  reduce  the  lunatic  to  a  condition  of  want.*  A  sale  o(  a 
lunatic's  real  estate  does  not  ordinarily  convert  it  into  personalty ;  * 
but  this  rule  is  not  uniformly  applied  by  the  court,s,  and  is  subject 
to  numerous  exceptions.^ 

(c)  Suits  by  Lunatics  or  Their  Committees. — As  a  general  rule, 
the  rights  of  a  person  who  has  been  adjudged  insane  must  be  en- 
forced by  his  committee  or  guardian.  In  most  of  the  States,  if 
the  insane  person  is  of  full  age,  suits  at  law  must  be  brought  in 


The  supreme  court  of  the  District  of 
Columbia,  sitting  in  equity,  has  jurisdic- 
tion to  direct  a  sale  of  a  lunatic's  real  es- 
tate for  his  support  and  maintenance. 
In  re  Brent,  (D.  C.)  5  Cent.  Rep.  449. 

Sale  of  Lunatic's  Real  Estate  for  Pay- 
ment of  Debts. — In  Dornej's  Estate,  59 
Md.  67,  the  trustee  of  the  estate  of  a 
lunatic  died,  and  a  new  trustee  was  ap- 
,  pointed  in  her  place,  who  filed  his  peti- 
tion verified  by  afiidavit,  asking  that  a 
part  of  the  real  property  of  the  lunatic 
might  be  sold  for  the  payment  of  taxes 
in  arrear  or  his  property,  and  of  a  debt 
incurred  for  his  support.  The  petition 
-set  forth  the  facts  showing  the  necessity 
for  a  sale,  and  designated  the  property 
which  the  trustee  deemed  it  most 
advisable  for  the  lunatic  to  sell.  Held, 
(rst)  That  taxes  were  a  necessary  inci- 
dent attaching  to  the  property  of  the 
lunatic,  and  were  a  part  of  the 
necessary  expenses  which  his  trustee 
was  bound  to  pay.  (2nd)  That  this 
petition  presented  a  case  that  warranted 
the  court  below  in  ordering  a  sale, 
without  the  formalities  prescribed  by 
section  83  of  article  16. 

In  Agricultural  Ins.  Co.  v.  Barnard, 
96  N.  Y.  525,  it  was  held  that  the  filing 
of  a  petition  showing  the  existence  of  a 
valid  outstanding  debt  against  the  in- 
sane person,  which  requires  the  disposi- 
tion of  his  real  estate  to  enable  his 
K:ommittee  to  pay,  vests  *he  court  with 
jurisdiction  of  the  subject  matter  under 
the  New  York  act,  and  such  jurisdic- 
tion is  not  divested  by  subsequent 
irregularities  unless  steps  are  taken  in 
violation  of  some  express  provision  of 
the  act.  It  was  accordingly  held,  in  an 
action  to  foreclose  a  mortgage  executed 
"by  the  committee  of  a  lunatic,  to  raise 
money  to  pay  the  claim  of  an  asylum 
for  his  support  and;  maintenance,  that, 
in  the  absence  of  k  finding  to  support  it, 
the  court  might  not,  for  the  purpose  of 
subverting  the  order  authorizing  the 
execution  of  the  mortgage,  presume 
that  there  were  other  debts  of  the  luna- 
tic outstanding  which  were  not  provided 


for,  or,  as  the  order  recited  the 
necessary  jurisdictional  facts,  that  the 
petition  presented  to  the  court  failed  to 
show  any  of  the  facts  necessary  to  give 
jurisdiction. 

In  the  above  case  it  was  stated  that 
notice  of  the  petition  for  sale  was  not 
required  to  be  given  to  the  lunatic. 

1.  Ex  f  arte  Dikes,  8  Ves.  79;  Adams 
V.  Thomas,  81  N.  Car.  296;,  In  re 
Latharti,  4  Ired.  Eq.  (N.  Car.)  231. 

2.  Sale  of  Lunatic's  Real  Estate  Un- 
der Proceedings  in  Partition. — The  sale 
of  a  lunatic's  real  estate  under  proceed- 
ings in  partition  does  not  convert  it 
into  personalty;  nor  does  a  taking  it 
for  public  use  on  compensation  made. 
Cutting  w.  Lincoln,  9  Abb.  Pr.;  N.  S. 
fN.  Y.)  436.  In  Barker's  Case,  L.  R., 
17  Ch.  D.  241,  by  an  order  made  in  a 
partition  suit,  a  share  of  real  estate  be- 
longing to  a  lunatic  was  sold,  and  the 
proceeds  paid  into  court  to  the  credit 
of  the  matter  of  the  lunacy,  but  they 
were  not  carried  to  a  real  estate  ac- 
count. The  lunatic  died  intestate  and 
his  administrator  claimed  the  money  as 
part  of  the  personal  estate.  It  was  held 
that  the  money  retained  the  character 
of  real  estate  and  passed  to  the  lunatic's 
heir  at  law.  See  also  In  re  Wharton,  5 
DeG.  Mac.  &  G.  33;  Audley  v.  Audley, 
2  Vern.  192;  In  re  Pares,  L.  R.,  2  Ch. 
D.  61. 

3.  Conversion. — A  conversion  of 
personalty  into  realty  or  realty  into 
personalty  will  take  place  where  it  is 
for  the  benefit  of  the  lunatic  himself. 
Thus,  if  it  is  for  the  interest  of  the  luna- 
tic timber  may  be  cut  and  sold.  In  re 
Salisbury,  3  Johns.  Ch.  (N.  Y.)  347. 
Unproductive  real  estate  may  be  im- 
proved out  of  the  personal  estate.  In 
re  Livingston,  9  Paige  (N.  Y.)  440. 
And  reali  estate  may  be  repaired  out' of 
the  personal  estate.  In  re  Badcock,  4 
Myl.  &  O.  441.  See  also  In  re  Colvin, 
4  M;d..  Ch.  90;  Clarke  -y.  Ruttan,  11 
Grant's  Ch.  (Canada)  416;  In  re  Gist, 
L.  R.,  s  Ch.  D.  881;  Smith  v.  Bag- 
wright,   7  Stewart  Eq.  (N.  J.)  424.  ■"!. 


124 


Committees 


INSANITY. 


and  Guardians. 


his  name  ;  ^  if  not  of  full  age,  it  must  be  brought  in  the  name  of 
his  committee.*  Equity  suits  must  be  brought  in  the  name  of 
both  committee  and  lunatic* 


i.  In  Petrie  v.  Shoemaker,  24 
Wend.  (N.  Y.)  85,  ejectment  was 
brought  by  the  committee  of  a  lunatic 
in  their  own  name.  The  court  in 
granting  a  new  trial  said:  "This  action 
is  wholly'  misconceived.  It  should 
have  been  brought  in  the  name  of  the 
non  compos.  The  committee  have  no 
estate  in  his  lands.  They  are  regarded 
as  mere  bailiffs  acting  under  the  direc- 
tion of  the  court  of  chancery,  which 
has  the  care  and  custody  of  idiots  and 
lunatics  and  of  their  real  and  personal 
estate."  In  North  Carolina  suit  cannot 
be  brought  by  the  committee  in  his  own 
name.  Brooks  v.  Brooks,  3  Ired.  (N. 
Car.)389.  See  also  Reed  v.  Wilson,  13 
Mo.  28;  Jelly  V.  Elliott,  i  Ind.  119; 
Green  v.  Cornegay,  4  Jones  (N.  Car.) 
66;  Cathcart  v.  Sugenheimer,  18  S.  Car. 
123;  Holden  v.  Scanlin,  30  Vt.  177.  In 
Virginia  suit  must  be  brought  in  the 
name  of  the  committee.  Bird  v.  Bird, 
2 1  Gratt.  ( Va.)  712.  So  also  in  Illinois. 
See  Chicago  etc.  R.  Co.  v.  Hunger,  78 
111.  300.  And  the  same  rule  applies  in 
Alabama.  Dearman  v.  Dearman,  5 
Ala.  202.  In  Pennsylvania  an  action 
of  ejectment  may  be  brought  in  the 
name  of  the  committee.  Warden  v. 
Eichbaum,  14  Pa.  St.  121.  But  a  per- 
sonal action,  it  seems,  must  be  brought 
in  the  name  of  both  cornmittee  and 
lunatic.  The  reason  of  this  is  stated 
by  the  court  in  Beale  v.  Coon,  2  Watts 
(Pa.)  184,  as  follows:  "All  actions  by 
or  on  behalf  of  a  lunatic  placed  by  law 
in  the  care  of  a  committee  must  be  in 
the  name  of  the  lunatic  and  the  commit- 
tee. The  latter  must  join  to  manage 
the  interests  of  one  who  is  disabled  to 
protect  himself;  and  the  lunatic  must 
be  joined,  because  he  may  recover  his 
understanding,  and  then  is  to  have  the 
management  and  disposal  of  his  estate." 
It  was  held  in  Klohs  v.  Reifsnyder,  61 
Pa.  St.  243,  that  since  the  act  of  Feb. 
20th,  1867  (P.  L.  30),  there  is  no  doubt 
but  that  the  committee  of  a  lunatic  may 
maintain  an  action  of  partition. 

In  Hayes  v.  Miller,  81  Mo.,  424,  it 
was  held  that  an  insane  husband  who 
is  under  guardianship  cannot  be  joined 
in  a  suit  with  his  wife.  It  is  the  duty 
of  the  guardian  of  an  insane  person  to 
prosecute  and  defend  all  actions  insti- 
tuted in  behalf  of  or  against  his  ward. 

A  person  under  guardianship,  as  of 


unsound  mind,  cannot  sue  to  impeach 
sales  of  his  property  made  by  his  guard- 
ian. Robeson  v.  Martin,  93  Ind.  420. 
A  committee  cannot  be  appointed  to 
bring  suit  for  a  sane  man  because  at 
one  time  he  was  a  lunatic.  He  must 
bring  suit  himself  to  recover  his  rights,, 
and  he  may  prove  insanity  to  avoid  a 
deed  set  up  against  him  on  the  same 
terms  as  if  he  were  defendant  in  the  ac- 
tion, and  the  plaintiff  were  supporting 
his  case  with  the  same  deed.  Craw- 
ford V.  Scovell,  94  Pa.  St.  48.  So  also^ 
one  who  has  executed  a  mortgage  when 
insane  may  maintain  a  suit  in  equity  tO' 
annul  it.  Kerwin  v.  Hibernia  Ins.  Co., 
25  Fed.  Rep.  692. 

2.  McCreight  v.  Aiken,  Rice  (S. 
Car.)  56. 

3.  Equity  Suits  Must  be  Brought  in. 
the  Name  of  the  Lunatic. — In  Cathcart 
V.  Sugenheimer,  18  S.  Car.  123,  it  was 
held  that  where  equitable  relief  is 
sought  in  the  court  of  chancery,  the 
committee  may  sue  alone  and  without 
using  the  name  of  the  lunatic  as  a  party 
plaintiff,  and  that  the  judgment  will  be 
as  binding  upon  the  lunatic's  estate  as  if 
he  were  personally  present.  This  sub- 
ject was  fully  considered  in  Gorham  v, 
Gorhara,  3  Barb.  Ch.  (N.  Y.)  31. 
Chancellor  Walworth  there  said: 
"In  some  of  the  earlier  decisions  in  the 
court  of  chancery  in  England,  it  was 
settled  that  where  a  bill  or  information 
was  iiled  to  set  aside  an  act  done  by  a 
lunatic,  upon  the  ground  of  his» incom- 
petency, it  was  not  necessary  that  the 
lunatic  himself  should  be  a  party.  The 
case  of  Attorney  General  v.  Parkhurst 
(1  Ch.  Cas.  112),  which  is  one  of  the 
cases  alluded  to,  was  settled  upon  great 
consideration  .  .  .  The  decision 
was  probably  based  upon  the  principle 
that  the  lunatic  should  not  be  compelled 
to  stultify  himself,  and  I  am  not  aware 
that  it  has  ever  been  overruled.  It  was, 
therefore,  properly  followed  by  Chan- 
cellor Kent  in  the  case  of  Otley  & 
Baker  v.  Messere,  7  Johns.  Ch.  (N.  Y.) 
139,  where  a  bill  was  filed  by  the  com- 
mittee of  the  lunatic  to  set  aside  acts, 
done  by  the  lunatic  when  he  was  in- 
competent. It  was  not  intended,  how- 
ever, in  the  case  of  Attorney  General 
V.  Parkhurst  (i  Ch.  Cas.  112),  to  de- 
cide that  the  attorney  general  or  the 
committee  could  file  an  information   or 
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Where  a  person  is  insane,  but  has  not  been  judicially  adjudged 
•so,  suits  both  at  law  and  in  equity  should  be  brought  by  some 
person  as  the  next  friend  of  the  lunatic.^ 


.a  bill  for  the  benefit  of  a  lunatic  in  all 
cases,  without  joining  the  lunatic  him- 
self as  a  party.  For  in  the  case  of 
Palmer,  Attorney  Generall,  v.  Woolrich 
(i  Ch.  Cas.  153),  which  was  decided  the 
next  year  by  the  same  lord  keeper,  Sir 
Orlando  Bridgman,  he  allowed  a 
demurrer  to  a  bill  filed  by  the  attorney 
general  for  the  benefit  of  a  lunatic,  upon 
the  ground  that  the  lunatic  was  not  a 
party;  the  bill  in  that  case  not  being 
ijrought  for  the  purpose  of  avoiding 
any  act  done  by  the  lunatic  after  the 
loss  of  his  reason.  And  this  decision 
■was  in  conformity  with  the  note  at  the 
end  of  the  report  of  the  case  of  Fuller 
X).  Lance  (i  Ch.  Cas.  19),  which  was 
decided  six  years  previous  to  that  time. 
In  accordance  with  this  decision  the  bills 
in  the  cases  of  Clark  z;. Clark, 2  Vern.  41 2, 
and  Addison  -u.  Dawson  (2  Vern. 
678)  .  '.  .  appear  to  have  been  filed 
in  the  name  of  the  lunatic  by  his  com- 
mittee, in  the  same  manner  that  an 
infant  files  a  bill  by  his  next  friend.  In 
1729  the  question  came  before  I^ord 
Chancellor  King  in  the  case  of  Rid- 
ler  t'.  Ridler,  i  Eq.  Ca.  Abr.  279,  whether 
the  lunatic  was  at  liberty  to  join  with 
his  committee  in  a  bill  filed  to  set  aside 
a  deed  of  settlement  obtained  from  him 
after  he  became  a  lunatic;  the  defendant 
having  objected  bj'  demurrer  that  it 
was  against  the  maxim  of  law  to  per- 
.mit  a  party  to  stultify  himself;  and  his 
ilordship  decided  that  the  lunatic  might 
be  a  party  to  the  bill,  for  that  purpose, 
with  the  committee.  The  result  of  these 
several  decisions  was,  that  where  the 
■object  of  the  bill  was  to  set  aside  the  act 
■or  deed  of  the  lunatic  upon  the  ground 
■of  his  mental  incapacity  at  the  time  the 
act  was  done,  or  tlie  deed  was  executed, 
Ihe  bill  might  be  filed  by  the  committee, 
■or  the  attorney  general  alone,  or  by 
joining  the  lunatic  with  tbe  committee. 
And  the  practice  in  England 
■ever  since  that  time  appears  to  have 
been  either  to  join  the  committee  with 
the  lunatic  in  bringing  suits  for  his 
benefit,  or  to  file  a  bill  in  the  name  of 
the  lunatic  by  his  committee."  The 
chaiicellor  further  remarked:  "When  it 
is  said  by  these  writers  that  idiots  and 
lunatics  must  sue  by  their  committees, 
it  is  not  meant  that  the  suit  is  to  be 
brought  by  the  committee  in  his  own 
name,  merely  describing  himself  as  the 
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committee  of  the  lunatic,  as  has  errone- 
ously been  supposed  by  the  court  of  one 
of  our  sister  states-  but  they  mean  that 
the  suit  should  be  Ijroughf  in  the  name 
of  the  lunatic,  stating  tliat  he  sues  by 
the  committee  of  his  estate,  naming 
them,  as  in  the  case  of  an  infant  suing 
by  his  next  friend,  or  that  the  suit  1 
should  be  prosecuted  in  the 
names  of  the  lunatic  and  of  his' 
committee."  In  this  case  a  bill  brought 
by  the  committee  of  a  lunatic  in  their 
own  names  as  committee,  without  join- 
ing the  lunatic,  and  praying  for  a  parti- 
tion of  lands  of  which  the  lunatic  was  a 
part  owner,  was  held  to  be  defective  in 
form.  See  also  Norcom  v.  Rogers,  i  C. 
E.  Green  (N.  J.)  484;  Dorsheimer  v. 
Roorback,  2  C.  E.  Green  (N.J.)  438; 
Burnet -r;.  Bookstaver,  lo  Hun  (N.  Y.) 
481;  Fields  V.  Fowler,  2  Hun  (N.  Y.) 
400;  Owing's  Case,  i  Bland's  Ch.  (Md.) 
290;  McKillip  V.  McKillips,  8  Barb. 
(N.  Y.;  5^2;  Person  v.  Warren,  14 
Barb.  (N.  Y.)  488. 

1.  When  Suits  May  be  Brought  l)y 
the  Next  Friend. — In  Whetstone  v. 
Whetstone,  75  Ala.  495,  it  was  held  that 
a  person  non  compos  mentis  may  sue 
by  next  friend,  before  and  without  an 
inquisition  of  lunacy;  but  a  mere  volun- 
teer who  institutes  a  suit  as  next  friend 
of  a  non  compos  before  there  has  been 
an  inquisition  of  lunacy,  always  pro- 
ceeds at  his  peril  that  the  alleged  non 
compos  may  not  in  fact  be  so,  or  may 
recover  and  repudiate  his  interference; 
or  that  the  chancery  court  may  not  con- 
sider him  a  suitable  person,  and  may 
disallow  his  intermeddling. 

In  Dorsheimer  v.  Roorback,  3  C.  E.  ' 
Green  (N.  J.)  438,  a  bill  was  dismissed 
which  had  been  filed  by  one  styling 
himself  the  next  friend  of  the  lunatic, 
but  who  had  not  been  appointed  guard- 
ian nor  authorized  by  the  court  to  file 
the  bill. 

In  Illinois  it  is  provided  by  statute 
that  the  conservator  of  a  lunatic  shall 
"sue  for  and  receive  in  his  own  name,  as 
conservator,  all  personal  property  of  and 
demands  due  his  ward."  But  until  the 
conservator  is  appointed,  suit  may  be 
brought  in  the  name  of  the  lunatic. 
Chicago  etc.  R.Co.  v.  Munger,  78  III.300. 

See  also  Light  v.  Light,  25  Beav.  248; 
Nelson  v.  Duncombe,  9  Beav.  211; 
Jetton  V.  Sraead,  29  Ark.  372.     A  wife 
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{d)  Suits  Against  Lunatics  or  Their  Committees. — At  common 
law,  an  insane  person  could  be  sued  and  a  valid  judgment  ren- 
dered against  him,  even  after  inquisition  found.  Service  of  sum- 
rhons  was  made  upon  him  personally,  and  execution  issued  against 
liis  person  or  property.^ 

In  those  of  the  United  States  in  which  courts  of  chancery  have 
entire  jurisdiction  over  insane  persons,  suits  at  law  against  such 
persons  will  be  restrained  by  the  chancellor,  and  debtors  will  be 
satisfied  by  proceedings  in  equity.^ 

In  Pennsylvania,  suits  at  law  will  not  be  restrained,  but  the 
court  will  restrain  a  levy  upon  the  lunatic's  property.* 


may  sue  as  next  friend  of  her  husband. 
"Rock  v.  Sladt,  7  Dowl.  Pr.  Cas.  22. 

1.  Shelf.  Lun.  395;  Henryf.  Broth- 
ers, 48  Pa.  St.  70;  IngersoU  v.  Harrison, 
48  Mich.  234;  McAlister  v.  Lancaster 
Co.  Bank,  15  Neb.  295;  Stigers  v.  Brent, 
50  Md.  214;  Walker  v.  Clay,  21  Ala. 
,797;  Weber  v.  Weitling,  3  C.  E.  Green 
(N.  J.)  441;  Johnson  v.  Pomeroy,  31 
Ohio  247.  In  Henry  v.  Brothers,  48 
Pa.  St.  70,  on  a  scire  facias  to  revive 
a  judgment,  the  defendant  pleaded  his 
own  lunacy,  and  offered  in  evidence  the 
record  of  the  lunacy  proceedings  by 
which  he  was  found  to  be  insane  at  the 
time  the  original  judgment  was  entered. 
The  offer  was  rejected,  and  on  a  writ  of 
error  the  supreme  court  held  that  "the 
fact  that  the  defendant  was  a  lunatic 
when  the  debt  was  contracted  would 
not  make  the  judgment  against  him 
void,"  for  "a  judgment  may  be  given 
.against  one  who  is  non  compos  mentis.'''' 
See  Nutt  v.  Verney,  4  T.  R.  121;  Kev- 
nott  V.  Norman,  2  T.  R.  390;  Anon,  13 
Vesey  589;  Ex  parte  Hastings,  14 
Vesey  182;  .Ex  ^ar^e  Lighton,  14  Mass. 
207. 

2.  In  Ne-VD  TTork  it  is  a  contempt  of 
court  to  begin  a  suit,  without  permis- 
.sion,  against  one  who  has  been  judicially 
declared  a  lunatic.  Ex  parte  Heller,  3 
Paige  (N.  Y.)  199;  Ex  parte  Hopper,  5 
Paige  (N.  Y.)  489;  Soverhill  v.  Dick- 
son, 5  How.  Pr.  (N.  Y.)  109;  Williams 
V.  Cameron,  26  Barb.  (N.  Y.;  172. 
Where. a  creditor  seeks  to  obtain  pay- 
ment out  of  a  lunatic's  estate,  he  should 
first  cite  the  committee  to  file  an  inven- 
tory, and  then  petition  the  court  for 
payment.  Brasher's  Executors  v.  Van 
Cortlandt,  2  Johns.  Ch.  (N.  Y.)  242. 
In  the  leading  case  of  L'Amoureaux  v. 
■Crosby,  2  Paige  (N.  Y.)  422,  the  New 
York  practice  as  to  the  recovery  of 
•debts  against  lunatics  is  stated  as  fol- 
lows:  "If  any   person   has    a  legal  or 


equitable  claim  against  him,  or  his  es- 
tate, the  proper  course  is  to  apply  to 
this  court  by  petition  for  the  payment 
thereof;  and  if  the  claim  is  disputed  or 
doubtful,  it  may  be  referred  to  a  master 
to  ascertain  the  facts.  It  is  not  proper 
even  to  subject  the  estate  to  the  ex- 
pense of  a  proceeding  by  bill,  except  by 
the  direction  of  the  court.  The  statute 
having  given  to  this  court  exclusive 
jurisdiction  in  such  cases,  and  charged 
it  with  the  duty  of  providing  for  the 
support  of  the  lunatic  and  his  family, 
and  for  the  payment  of  his  debts  out  of 
the  estate,  the  chancellor  will  see  that 
the  legal  and  equitable  rights  of  the 
creditors  are  protected  and  enforced. 
But  this  must  be  done  according  to  the 
usual  forms  of  proceeding  in  this  court, 
or  by  suits  instituted  under  its  direction. 
None  of  the  creditors  will  be  permitted 
to  take  the  law  into  their  own  hands 
and  mete  out  justice  to  themselves  ac- 
cording to  their  own  ideas  qf  their  equit- 
able rights."  See  also  Swartwout  v. 
Burr,  I  Barb.  (N.  Y.)  495;  Soverhill  ;•. 
Dickson,  5  How.  Pr.  (N.  Y.)  109;  Crip- 
pen  V.  Culver,  13  Barb.  (N.  Y.)  424. 
The  courts  will  grant  permission  to  sue 
a  lunatic  where  the  person  applying 
shows  such  a  cause  as  would  justify  a 
court  of  equity  in  granting  relief  if  the 
facts  alleged  were  established  on  the 
trial.    In  re  Wing,  2  Hun  (N.   Y.)  671. 

In  Miller  v  Potter,  54  Vt.  267,  a  writ 
was  issued,  and  judgment  rendered,  by 
a  justice  of  the  peace,  against  the  plain- 
tiff while  he  was  insane  and  under 
guardianship.  Held,  that  audita 
querela  will  lie  to  set  aside  such  judg- 
ment; that,  byjforce  of  the  statute,  the 
justice  had  no  power  to  issue  a  writ 
against  the  ward ;  that  all  the  proceed- 
ings were  coram  non  judice;  and  that 
consent  cannot  confer  jurisdiction  in 
such  a  case. 

3.    Executions  Against  Lunatic's  Es- 
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In  Illinois,  suits  must  be  prosecuted  against  the  conservator 
of  the  insane  person.^  ; _ 

In  England,  and  in  those  of  the  United  States  where  luhatics- 
may  be  sued  at  law,  service  of  the  summons  may  be  made  ujjon 
the  insane  defendant,  but  if  a  committee  has  been  appointed  for 
him,  the  committee  should  also  be  served.'*  After  service,  of 
summons,  the  insane  defendant,  if  of  full  age,  may  appear  and 
defend  by  attorney .^     In  some  States  it  is  provided  by  statute 


tate  Restrained  in  Pennsylvania. — In 
Eckstein's  Case,  i  Pars.  (Pa.)  59,  a  cred- 
itor who  had  obtained  judgment  against 
a  lunatic  prior  to  the  inquisition  was  not 
permitted  to  levy  an  execution  upon 
the  lunatic's  property  in  the  hands  of 
the  committee.  In  this  case  Judge 
King  said :  "By  recognizing  the  right 
of  such  creditor  to  issue  execution  on  a 
judgment  after  inquisition  found,  and 
of  levying  such  execution  not  only  on 
the  real  estate  of  a  lunatic,  on  which  it 
may  be  a  specific  or  general  lien  before 
such  finding,  but  on  the  general  per- 
sonal estate  of  the  lunatic,  we  produce, 
results  so  disastrous,  that  no  equitable 
tribunal  should  permit  them  to  happen, 
unless  the  necessary  consequents  of 
positive  law.  To  declare  the  whole  es- 
tate, real  and  personal,  of  a  lunatic, 
liable  to  the  execution  of  the  first  cred- 
itor who  can  obtain  judgment  against 
him  is  to  invoke  a  race  for  priority 
among  the  creditors  of  one  whose  suf- 
ferings, under  the  most  afilicting  Of 
the  visitations  of  God's  providence, 
entitle  him  to  the  most  kindly 
consideration  of  his  fellow  men. 
It  leaves  the  more  humane  creditor 
no  alternative  between  entering 
into  the  struggle  or  losing  his  debt, 
where  the  estate  of  the  lunatic  is  not 
fully  adequate  to  meet  the  execution  of 
each  successive  creditor  who  brings  suit. 
It  would  multiply  litigation,  by  turning 
every  demand  against  a  lunatic's  estate 
into  an  action  at  law;  where  the  doubts 
or  fears  of  creditors  should  induce  them 
to  make  the  eifort  for  priority,  the  costs 
and  expenses  of  which  must  of  course 
be  borne  by  the  estate  of  the  lunatic, 
and  so  far  depreciate  the  fund  left  for 
his  support  and  that  of  his  afilicted 
family,  if  any  he  has.  It  would  render 
the  guardian  care  of  this  court  over  the 
estates  of  lunatics  almost  valueless,  and 
would  neutralize  that  grand  element  of 
equity,  equality.  If,  on  the  contrary', 
should  we  adopt  that  construction  of 
the  4,5th  section  of  the  act  relative  to  lu- 
natics, which   gives   any  person  claim- 


ing to  be  the  creditor  of  a  lunatic  the- 
absolute  right  of  having  his  claim  ascer- 
tained by  a  trial  by  jury,  and  then, 
leaves  him  as  to  the  means  of  obtaining 
payment  in  the  same  position  as  all 
ot^er  creditors  equally  meritorious,  per- 
fect justice  is  done  to  all,  and  un- 
just preference  is  given  to  none."  In 
Ash  V.  Conyers,  2  Miles  (Pa.)  94,  the 
court  opened  a  judgment  obtained 
pending  a  proceeding  in  lunacy;  and  in 
Alexander  v.  Ticknor,  i  Phila.  (Pa.)- 
120,  the  court  refused  to  enter  judgment 
against  a  lunatic,  a  committee  not  hav- 
ing been  appointed.  In  Harmstead  .t;.. 
Kingsley,  3  W.  _N.  C.  (Pa.)  64,  it  was 
held  that  an  attachment  execution  could 
not  issue  against  a  lunatic  defendant. 

1.  Morgan  v.  Hoyt,  69  111.  489. 

In  Mississippi  the  guardian  must  be 
joined  as  a  party  defendant  to  the  suit. 
Potts  V.  Hines,  57  Miss.  735. 

2.  In  Michigan  an  insane  person 
continues  liable  to  suit  and  to  the 
personal  service  of  summons. 

In  California  if  the  insane  person 
has  no  guardian,  he  may  be  served 
personally.  Sacramento  Savings  Bank 
■V.  Spencer,  53  Cal.  737. 

In  Pennsylvania  a  writ  against  a 
lunatic  must  be  served  upon  his  com- 
mittee, and  there  must  be  a  suggestion 
of  record  of  the  inquisition  and  of  the 
name  of  the  committee.  Hulings  v. 
Laird,  21  Pa.  St.  265.  A  summons  in 
partition  may  be  served  upon  the  com- 
mittee of  a  lunatic.  Snowden  v.  Dun- 
lavy,  II  Pa.  St.  522. 

Where  a  personal  service  has  not 
been  made,  but  service  has  been  made 
upon  a  member  of  the  defendant's, 
hoilsehold  or  upon  his  attorney,  and 
afterwards  an  appearance  is  entered  for 
the  defendant,  the  service  is  sufficient. 
Stigers  v.  Bent,  50  Md.  214;  Doe  dem. 
Gibbard  v.  Roe,  3  Mac.  &  G.  87.  See 
also  Sturges  v.  Longworth,  i   Ohio  St. 

544,- 

3.  Beverley's  Case,  4  Coke  124  b; 
Royston's  Appeal,  53  Wis.  612;  In  re 
Northington,  37  Ala.  496. 
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that  a  ■guardian  ad  litem  may  be  appointed.'  In  equity,  the 
general  practice  is  to  appoint  a  guardian  ad  litem.  If  the  lunatic 
has  a  guardian,  the  guardian  should  be  made  a  party  to  the  suit.* 
Insanity  is  a  good  plea  to  an  action  against  an  insane  person. 
The  ancient  rule  that  such  a  plea  was  in  violation  of  the  maxim 
that  no  one  should  be  admitted  to  stultify  himself  is  rejected  by 
the  modern  authorities.^ 


1.  Guardian  ad  Litem. — McNees  v. 
Thompson,  j  Bush.  (Kj'.)  686;  Yount 
V.  Turnpaugh,  33  Ind.  46;  Speak  v. 
Ransom,  2  Tenn.  Ch.  210.  See  also  Stir- 
ges  V.  Longworth,  i  Ohio  St  544;  Wal- 
ker ■&.  Clay,  21  Ala.  797.  In  Mansfield 
V.  Mansfield,  13  Mass,  412,  on  a  libel  for 
divorce,  it  was ,  suggested  to  the  court 
that  since  the  commission  of  the  crime 
of  adulter^'  by  the  husband,  who  was 
the  respondent,  he  had  become  insane. 
The  court  ordered  the  libel  to  be  con- 
tinued, observing  that  the  libeJlant,  if 
so  advised,  might  procure  the  appear- 
ance of  a  guardian,  and  upon  the  ap- 
pearance of  such  guardian  in  the  suit, 
further  proceedings  might  be  had.  See 
also  Van  Horn  -v.  Haven,  10  Vroom 
(N.  J.)  207;  Pub.  Sts.  Mass.,  ch.  146, 
\  14;  Little  V.  I^ittle,  13  Gray  (Mass.) 
?64. 

a.  Search  v:  Search,  11  C.E.Green 
(N.J.)  no;  Attorney  General  v.  Wad- 
dington,  i  Mad.  321;  Wilson  v.  Grace, 
14  Ves.  172;  New  v.  New,  6  Paige  (N. 
Y.  )  237;  Stirges  V.  Longworth,  i  Ohio 
St.  544.  Where  a  defendant  has  been 
found  a  lunatic  by  a  regular  commis- 
sion, and  is  in  custody,  and  it  is  so 
stated,  it  is  a  matter  of  course  for  him 
to  answer  a  bill  by  his  committee,  with- 
out any  special  order  for  that  purpose; 
but  where  it  appears  that  the  lunatic's 
committee  is  interested  in  the  subject 
in  controversy,  it  is  necessary  to  ap- 
point a  disinterested  person  as  his 
guardian,  to  answer  for  him.  Hewitt's 
Case,  3  Bland's  Ch.  (Md.)  iS^. 

Notice  of  Appointment  of  Guardian 
ad  Litem. — Notice  of  the  appointment 
of  a  guardian  ad  litem  sijould  be  served 
upon  the  alleged  lunatic.  Howlett  v. 
Welbraham,  5  Madd.  423. 

A  court,  by  the  service  of  its  summons, 
acquires  jurisdiction  of  the  person  of 
an  insane  defendant;  and  the  failure  to 
appoint  a  guardian  ad  litem  when  the 
general  guardian  fails  to  appear  and 
defend,  does  not  render  the  judgitient 
either  void  or  voidable.  It  is  at  most 
only  erroneous,  for  which  the  appropri- 
ate remedy  is  iDy  proceedings  in  error. 


and  not  by  an  original  action  to  vacate 
the  judgment.  McAlister  v.  Lancaster 
Co  .Bank,  15  Neb.  295. 

In  HoUingsworth  v.  Chapman,  50 
Ala.  23,  it  was  held  that  where  a  de- 
fendant has  been  insane,  the  court  may 
continue  a  case  until  an  inquisition 
may  be  had. 

3.  Insanity  Is  a  Good  Plea. — In 
Mitchell  V.  Kingman,  5  Pick.  (Mass.) 
431,  the  defendant  offeftd  to  prove  he 
was  non  compos  mentis  at  the  time  the 
note  was  signed  on  which  suit  was 
brought.  The  lower  court  refused  to 
admit  the  evidence,  but  on  writ  of  error 
the  case  was  reversed.  Wilde,  J.,  said : 
"  It  is  said  to  be  a  maxim  of  the  com- 
mon law  that  no  man  of  full  age  shall 
be  allowed  by  plea  to  stuUify  himself, 
and  thereby  to  avoid  his  own  deed  or 
contract.  This  is  affirmed  b^'  Lord 
Coke  in  Beverley's  Case,  4  Coke  123, 
and  also  in  his  commentary  on  Little- 
ton (Co.  Lit.  147),  and  since  his  tiine 
seems  to  have  been  generally  admitted 
as  a  settled  principle,  but  without  much 
consideration.  On  the  other  hand, 
Fitzherbert  denies  that  this  was  ever  a 
maxim  of  the  common  law;  and  Britton 
and  Bracton  maintain  the  same  opin- 
ion. .  .  .  But  few  decided  cases  on 
this  point  are  to  be  found  since  the  case 
of  Beverley.  But  it  was  decided 
as  late  as  the  year  1737,  in  the  case  of 
Yates  V.  Boen,  2  Str.  1104,  that  lunacy 
might  be  given  in  evidence  to  avoid  a 
contract.  This  was  a  case  of  debt  on 
articles,  and  upon  non  est  factum 
pleaded,  the  defendant  offered  to  give 
lunacy  in  evidence.  The  chief  justice 
(Lee)  at  first  thought  it  ought  not  to 
be  admitted,  upon  the  rule  in  Beverle3''s 
case;  but  on  the  authority  of  Smith  v. 
Carr,in  which  it  was  admitted  by  Chief 
Baron  Pergelley,  and  the  case  of 
Thompson  v.  Leach,  2  Ventr.  198,  he 
suffered  it  to  be  given  in  evidence. 
This  case  is  cited  with  approbation  by 
Buller  (BuUer's  N.  P.  172),  and  also  in 
the  case  of  Webster  v.  Woodford,  3 
Day  (Conn.)  90;  in  which  it  was  de- 
cided, after   a   full   examination  of  the 
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(^)  Accounts. — In  England,  committees  are  required  to  render 
an  account  from  time  to  time  of  their  receipts  and  expenditures 
on  account  of  the  lunatic's  estate.  In  the  United  States,  where 
lunatics  are  under  the  control  of  a  court  of  equity,  their  com- 
mittees must  account  as  trustees  or  receivers.  Where  they  are 
under  the  jurisdiction  of  the  probate  courts,  the  committees  ac- 
count as  guardians.^  A  committee  is  not  permitted  to  make  a 
profit  for  himself  out  of  his  trust;  but,  on  the  other  hand,  he 
will  not  be  liable  for  any  loss,  unless  he  has  been  guilty  of  negli- 
gence or  fraud.^ 


question,  that  a  person  non  compos 
mentis  might  be  permitted  to  plead  his 
own  disability  in  avoidance  of  his  con- 
tract. 

"It  appears,  therefore,  on  examina- 
tion, that  the  supposed  maxim  of  the 
common  law  rSlied  on  by  the  plaintiffs, 
is  of  doubtful  origin  and  authority. 
Nor  should  we  feel  ourselves  bound  to 
adopt  it,  although  it  were  supported  by 
less  questionable  English  authorities, 
"because  the  property  and  interests  of 
idiots  and  lunatics  are  not  protected 
here,  as  they  are  in  England,  by  the 
royal. prerogative.  There,  if  an  idiot 
alien  his  lands,  the  King,  after  oflBce 
found,  may,  upon  scire  facias  against 
the  alienee,  recover  the  lands  to  the  use 
of  the  idiot,  and  thereupon  they  will  re- 
Test  in  him.  And  so  if  ttie  idiot  be  sued 
in  any  action  upon  a  bond  or  other  con- 
tract, the  king  by  his  writ  shall  send 
a  supersedeas  to  the  justices  where  the 
suit  is  commenced.  And  the  law  is 
the  same  where  the  person  becomes 
mon  compos.  Beverley's  Case,4  Coke  126. 
But  even  in  England  there  seems  to  be 
neither  reason  nor  necessity  for  adopt- 
ing the  rule  in  question;  a  rule  which 
Fonblanque  says  was  adopted  'in  de- 
fiance of  natural  justice  and  the  uni- 
versal practice  of  all  civilized  nations 
in  the  world.'  i  Fonbl.  Eq.  46. 
That  it  is  against  natural  justice  is 
manifest,  because  a  man  in  a  fit  of  in- 
sanity may  make  a  contract  which, 
after  the  recovery  of  his  reason,  might 
be  enforced  against  him  under  the  rule, 
although  made  without  consideration, 
provided  it  be  under  seal.  For  neither 
in  England  nor  here  can  a  committee 
or  guardian  be  appointed  to  a  lunatic 
or  insane  person  after  the  recovery  of 
his  reason.  If,  therefore,  in  such  a 
case  the  defendant  could  not  avoid  the 
deed  by  pleading  his  insanity  at  the 
time  of  the  contract,  he  would  be  with- 
out defence;  and  thus  by  the  visitation 


of  providence,  followed  up  by  a  rule  of 
law,  a  man,  without  fault,  might  be  de- 
spoiled of  his  property  and  utterly 
ruined."  The  authority  of  Mitchell  v. 
Kingman,  5  Pick.  (Mass.)  431,  has  been 
followed  in  all  the  later  cases.  Thorn- 
ton V.  Appleton,  29  Me.  298;  Crawford 
V.  Scovell,  94  Pa.  St.  48;  Lang  v. 
Whidden,  2  N.  H.  435;  Seaver  v 
Phelps,  II  Pick.  Mass.  304;  Rice  v. 
Peel,  15  Johns.  (N.  Y.)  503;  Tolson  v. 
Garner,  15  Mo.  494;  McCormick  v. 
Littler,  85  111.  62. 

1.  General  Orders  in  Lunacy,  1853, 
15;  Bispham's  Equity,  §§  14S,  239,  479. 
In  Ne-w  Tort:  it  is  held  that  if  a  com- 
mittee neglect  to  file  an  inventory  and 
to  render  periodical  accounts,  every  pre- 
sumption will  be  made  against  him. 
Ex  parte  Carter,  3  Paige   (N.  Y.)   146. 

2.  Spack  V.  Long,  i  Ired.  Eq.  (N. 
CarJ  426;  Buswell  on  Insanity,  109. 

Liability  of  Committee. — An  order  of 
a  court  of  equity  appointing  a  commit- 
tee for  a  lunatic  and  authorizing  the 
committee  to  retain  the  entire  annual 
interest  of  the  lunatic's  estate  for  his 
support  and  maintenance,  is  no  bar  to 
an  action  to  require  the  committee  to 
account  for  profit  subsequently  made 
to  himself  by  the  labor  of  his  ward. 
Ashley  v.  Holman,  15  S.  Car.  97. 

In  Missouri,  it  was  held  that  the 
guardian  of  a  lunatic  has  no  power,  as 
such,  to  engage  in  business  for,  or  by 
transactions  pertaining  to  such  business, 
bind  the  estate  of  the  lunatic;  nor  can 
the  probate  court  confer  such  power. 
Western  Cement  Co.  v.  Jones,  8  Mo. 
■^PP-  373-  See  Blakeley  v.  Bennecke, 
59  Mo.  193;  Wright  v.  Baldwin,  51  Mo. 
269;  Presbyterian  Church  v.  McElhin- 
ney,  61  Mo.  540.  See  also  Thatcher  v. 
Dinsraore,  5  Mass.  299. 

A  committee  is  liable  for  loss  of  rents 
sustained  by  a  lease  of  lands  without 
security,  to  one  who  was  insolvent  at 
the  time  the  lease  was   executed.    De 


130 


ilonmiittees 


INSANITY. 


and  Guardians . 


(/)  Compensation. — In  England,  the  committee  of  a  lunatic, 
like  other  trustees,  does  not  ordinarily  receive  a  compensation  for 
his  services.^  In  the  United  States,  committees  receive  such 
compensation  as  would  be  allowed  to  trustees  or  guardians  of 
minors  under  similar  circumstances.^ 

i^g)  Discharge  of  Committee. — The  court  which  has  appointed 
a  committee  may,  at  its  discretion,  remove  him  and  appoint  an- 
other in  his  place,^  and  it   seems  that  such  removal  is  not  the 


Treville  v.  Ellis,  i  Bailey  Eq.  (S.  Car.) 
40. 

In  Cole  V.  Cole,  28  Gratt.  (Va.)  365, 
a  committee  of  a  lunatic,  on  application 
to  court,  obtained  leave  to  invest  cer- 
tain funds  in  bonds  of  the  Confederate 
States.  He  thereupon  deposited  the 
funds  with  the  proper  officer  and  took 
a  certificate  for  a  bond.  It  did  not  ap- 
pear that  the  bond  was  ever  issued,  and 
the  deposit  was  lost.  The  committee 
was  held  accountable  for  the  money. 

The  guardian  of  an  insane  person, 
who  had  been  engaged  in  a  manufac- 
turing business,  continued  to  carry  on 
the  business,  either  at  the  request  or 
with  the  concurrence  of  all  parties  in- 
terested in  the  ward's  estate,  the  result 
of  which  was  advantageous  to  the  es- 
tate. The  business  required  storage^ 
room,  and  the  guardian  erected  a  build- 
ing for  such  purposes  on  land  of  the 
ward's  wife,  and  charged  the  cost  of 
the  building  to  the  ward's  estate;  but 
this  charge  was  disallowed  by  the  pro- 
late court,  and  he  was  required  to  ac- 
count to  the  estate,  in  money,  for  the 
amount  so  charged.  Held,  on  appeal, 
that  the  guardian  was  entitled  to  charge 
the  estate  a  reasonable  rent  for  the 
building.  Murphy  v.  Walker,  131 
Mass.  341.  See  Foster  v.  Merchant,  i 
Vern.  262.  , 

Reasonable  expenses  incurred  by  a 
guardian  in  resisting  the  ward's  applica- 
tion for  a  revocation  of  the  guardian- 
ship, when  the  expenses  were  incurred 
in  good  faith,  and  there  was  a  reason- 
able doubt  of  the  ward's  condition,  will 
be  allowed  to  the  guardian  in  the  set- 
tlement of  his  account.  Palmer  v.  Pal- 
mer, 38  N.  H.  418. 

In  Massachusetts  it  was  held  that  the 
guardian  of  a  lunatic  cannot  be  allowed, 
in  his  probate  account,  the  amount  of 
damages  occasioned  to  Ms  own  property 
by  his  ward's  want  of  care.  Brown  v. 
Howe,  9  Gray  (Mass.)  84. 

Where  suits  have  been  instituted  in 
good  faith  on  behalf  of  the  lunatic,  the 
guardian    or    committee    will    not   be 


131 


chargeable  with  costs.  Alexander  v. 
Alexander,  5  Ala.  517;  Sanford  v. 
Phillips,  68  Me.  431. 

1.  In  re  Annesley,  Ambl.  78. 
Where  no  one  can  be  found  williftg  to 
act  as  a  committee  the  court  may  ap- 
point a  receiver  of  the  estate  with  a 
salary.     Ex  farte  Warren,  10  Ves.  622. 

2..  In  May  v.  May,  109  Mass.  252, 
a  guardian  was  allowed  a  monthly 
charge  of  $100  for  personal  services  in 
visiting  his  ward  three  times  a  week  and 
personally  superintending  the  manage- 
ment of  the  lunatic's  house  and  grounds, 
and  also  a  commission  of  five  per  cent, 
on  the  amount  collected.  An  addi- 
tional charge  of  $100  for  attending 
court  was  disallowed,  as  was  also  a 
charge  of  $200  for  attending  the  ward 
on  two  journeys  of  a  fortnight  each, 
which  were  undertaken  partly  on  ac- 
count of  the  guardian's  own  business. 
It  was  also  held  in  this  case  that  a 
guardian  who  made  up  his  accounts 
monthly  might  charge  his  ward's  estate 
each  month  with  his  commissions  on 
the  amounts  collected  in  that  month, 
and  with  a  month's  interest  on  a  bal- 
ance from  the  preceding  month  in  his 
own  favor,  and  might  carry  the  bal- 
ance to  the  next  month.  It  was  also 
held  that  an  additional  compensation,  if 
any,  allowed  to  a  guardian  for  changing 
investments  of  his  ward's  property  or 
making  repairs  thereon,  should  not  be 
by  way  of  commissions  on  the  amount 
invested  or  expended. 

In  Bx  farte  Lyde,  Rich.  C.  C.  (S. 
Car.)  3,  a  commission  of  five  per  cent, 
upon  funds  received  and  disbursed  was 
allowed  to  the  committee.  This  was 
the  compensation  allowed  trustees  un- 
der the  South  Carolina  statute. 

3.  Causes  for  Bemoval  of  Commit- 
tee.— Where  a  committee  has  perma- 
nently removed  from  the  jurisdiction  of 
the  court  he  may  be  removed.  Ord's 
Case,  Jac.  94.  Fixed  habits  of  intemper- 
ance constitute  a  sufficient  cause  for  the 
removal  of  a  committee.  Kettletas  v. 
Gardner,  i  Paige  (N.  Y.)  488.  So  also  is 
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subject  of  appeal.^  The  death  or  recovery  of  the  lunatic  also 
terminates  the  office  of  the  committee.* 

6.  Contracts  of  Insane  Persons. — As  a  general  rule,  insane  persons 
are  incapable  of  entering  into  valid  contracts,  and  any  agreements 
which  they  may  make  are  either  void  or  voidable.* 

In  order,  however,  to  invalidate  such  an  agreement,  it  must  be 
shown  that  it  was  the  direct  result  of  the  insanity  alleged.  The 
mere  fact  of  delusion  or  insanity,  if  unconnected  with  the  act 
under  judicial  consideration,  is  not  sufficient  to  relieve  the  person 
who  attempts  to  set  it  up  as  a  ground  of  disability.* 


a  neglect  to  properly  care  for  the  luna- 
tic. Ex  farte  Proctor,  i  Swanst.  531. 
In  £x/«r/e  Jones,  13  Vesey,  237,  a  com- 
mittee was  removed  for  contempt  in 
publishing  a  pamphlet  defaming  the 
proceedings  of  the  court.  In  Lloyd  v. 
,  2  Dickens  460,  one  of  the  de- 
fendants was  a  lunatic.  The  committee 
of  his  estate  was  also  a  defendant.  On 
the  committee  refusing  to  put  in  an  an^ 
swer  for  the  lunatic,  it  was  moved  by 
the  plaintiff  that  the  committee  be 
ordered  to  answer  within  a  certain  time, 
or  that  a  guardian  should  be  appointed 
ad  litem.  The  master  of  the  rolls  said 
the  proper  course  was  to  proceed 
against  the  lunatic;  and  if  the  commit- 
tee refused  to  answer,  to  applj'  to  the 
Great  Seal  to  appoint  a  new  committee. 
In  Ex  farte  Mildmay,  3  Ves.  2,  bank- 
ruptc_y  was  considered  a  cause  for  re- 
moval. See  also  Ex  parte  Proctor, 
I  Swanst.  531.  Contra,  In  re  Chew,  4 
Md.  Ch.  60. 

In  Lytle's  Case,  3  Paige  (N.  Y.)  251,  it 
was  keld  that  the  committee  of  a  lunatic 
who  has  voluntarily  accepted  the  ap- 
pointment cannot  be  discharged  without 
showing  some  valid  excuse  for  resigning 
the  trust;  and  the  fact  that  his  situation 
was  rendered  unpleasant,  in  conse- 
quence of  controversies  existing  between 
different  members  of  the  lunatic's 
family,  was  not  sufficient  for  that  pur- 
pose. But  see  Morgan's  Case,  3 
Bland's  Ch.  (Md.)  332.  In  Lytle's 
Case.  3  Paige  (N.  Y.)  251,  the  wife  of  a 
lunatic  petitioned  for  the  removal  of 
the  committee  upon  the  ground  of 
fraud  and  mismanagement  in  the  exe- 
cution of  his  trust,  and  upon  the  hear- 
ing it  appeared  that  the  commii"tee  had 
faithfully  discharged  his  duty,  and  no 
probable  cause  for  the  application  was 
shown.  The  wife  •  was  accordingly 
denied  costs  out  of  the  estate;  but  the 
costs  of  the  committee  were  allowed. 

1.  In  Black's  Case,  18  Pa.  St.  434, 
it  was  decided  that  the  committee  of  a 


lunatic  was  removable  by  the  court  of 
common  pleas  at  their  discretion,  and 
their  order  of  removal  was  not  the  sub- 
ject of  review  in  the  supreme  court. 

In  Dean's  Appeal,  90  Pa.  St.  106,  the 
supreme  court  refused  to  decide  that 
the  refusal  of  the  lower  court  to  order 
the  removal  of  the  committee  of  a  luna- 
tic was  the  subject  of  review.  They, 
however,  held  that  nothing  but  a, very 
clear  case  could  justify  such  interven- 
tion. 

■In  Griffin's  Case,  5  Abb.  N.  S.  (N. 
Y.),  96,  it  was  held  that  an  order  of  re- 
moval was  not  the  subject  of  appeal. 

2.  In  Dean's  Appeal,  90  Pa.  St.  106, 
it  was  said  that  "the  functions  and  pow- 
ers of  the  committee  ceased  with  the 
life  of  the  lunatic,  leaving  him  liable  to 
account  to  her  administrator."  See 
also  In  re  Barry,  i  Molloy  414;  Ex 
parte  Gilbert,  i  Ball  &  Beatt.  297;  Ex 
parte  Latham,  6  Ired.  Eq.  (N.  Car.) 
406;  Cain  t'.  Warford,  3  Md.  454;  s.  c, 
7  Md.  282;  Stumph  v.  Pfeiffer,  58  Ind. 
472;  Butler  V.  Jarvis  (N.  Y.),  2  Cent. 
Rep.  377. 

3.  Seaver  v.  Phelps,  1 1  Pick.  (Mass.) 
304;  George  v.  St.  Louis  etc.  R.  Co., 
34  Ark.  613;  Curtis  v.  Brownell,  42 
Mich.  165;  L'Amoureux  t>.  Crosby, 
2  Paige. (N.  Y.)  422;  Beverley's  Case, 
4  Co.  123b;  Ingraham  v.  Baldwin,  9  N. 
Y.  45;  £» /ffr/e  Beckwith,  3  Hun  (N. 
Y.)  443;  Van  Deusen  v.  Sweet,  51  N. 
Y.  37S;  Fitzhugh  V.  Wilcox,  12  i3arb. 
(N.  Y.)  235;  Bensell  v.  Chancellor,  5 
Whart.  (Pa.)  371. 

4.  Thus  a  partial  unsoundness,  not 
affecting  the  general  faculties,  and  not ' 
operating  on  the  mind  of  a  testator  in 
regard  to  testamentary  disposition,  is 
not  sufficient  to  render  a  person  incapa- 
ble of  disposing  of  his  property  by  will. 
Banks  v.  Goodfellow,  L.  R.-,  5  Q^B.  54; 
Pidcock  V.  Potter,  68  Pa.  St  348;  Ben- 
oist  V.  Murrin,  58  Mo.  307;  Cole's 
Will,  49  Wis.  179;  Wetter  v.  Haber- 
sham, 60  Ga.  194;  Smeef.  Smee,  L.  R., 
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With  the  exception  of  certain  cases  hereafter  mentioned,  on 
agreement  of  an  insane  person  immediately  connected  with  and 
growing  out  of  his  insanity,  is  voidable  and  not  void.^ 


5  Prob.  Div.  84;  Emery  v.  Hoyt,  46 
in.  258;  Odell  V.  Buck,  21  Wend. 
(N.  Y.)  142. 

In  Jenkins  v.  Morris,  L.  R.,  14  Ch.  D. 
674,  a  lessor,  at  the  time  when  he  made 
a  lease  of  a  farm,  labored  under  the  de- 
lusion that  it  was  impregnated  with  sul- 
phur. On  an  issue  directed  as  to  the 
capacity  of  the  lessor  to  make  the  lease, 
rational  letters  by  the  lessor  relating  to 
the  lease  were  put  in  evidence.  The 
trial  judge  did  not  tell  the  jury  that  the 
letters  did  not  displace  the  effect  of  the 
delusion,  but  directed  them  that  it  was 
a  practical  question  whether  the  lessor 
was  so  insane  as  to  be  incompetent  to 
dispose  of  his  property  though  believed 
to  be  full  of  sulphur.  The  jury  found 
that  the  lease  was  valid.  Held,  on  a 
motion  for  a  new  trial,  that  there  was 
no  misdirection  in  the  charge. 

In  Ekin  v.  McCracken,  32  Leg.  Intel. 
(Pa.)  405,  where  u  deed  was  sought  to 
be  avoided,  it  was  held  that  a  man  may 
be  a  monomaniac  on  a  particular  sub- 
ject; but  if  the  deed  has  no  connection 
with  his  morbid  condition  it  will  be  sus- 
tained. 

Where  a  person  admitted  to  be  insane 
on  certain  subjects  committed  suicide, 
understanding  the  nature  of  the  act  and 
intending  to  take  his  own  life,  his  rep- 
resentatives were  not  allowed  to  recover 
from  a  life  insurance  company  on  a 
policy  which  provided  that  the  policy 
should  become  void  if  the  assured 
should  die  hy  his  own  hand.  Burgess 
V.  Pollock,  53  Iowa  273. 

But  a  mortgage  made  by  a  man  who 
had  been  insane  some  time  before  and 
had  periodical  recurrences  of  insanity, 
and  was  insane  at  the  time  he  gave  the 
mortgage,  though  he  had  all  along 
managed  his  own  affairs  with  average 
correctness  and  had  been  treated  by  his 
neighbors  as  competent  to  do  business 
even  while  they  considered  him  of  un- 
sound mind,  was  set  aside  as  being 
made  while  non  compos  mentis,  though 
not  so  manifestly,  insane  as  to  make  the 
conduct  of  the  mortgagee  fraudulent  in 
making  the  bargain  which  it  was  meant 
to  secure,  even  though  he  had  been 
given  sufficient  warning  to  put'  him  on 
his  guard.  Curtis  v.  Brownell,  42 
Mich.  165.  See  also  Alexander's  Will, 
12   C.   E.   Green    (N.  J.)    463;    Pela- 


mourges  t;.  Clark,  9  Iowa  i;  Cook  v. 
Parker,  4  Phila.  (Pa.)  265. 

Where  an  act  is  sought  to  be  avoided 
on  the  ground  of  mental  disability,  the 
proof  lies  with  him  who  alleges  it,  but 
after  a  general  derangement  is  shown, 
the  burden  of  proof  is  cast  upon  the  one 
who  insists  that  the  act  was  valid. 
Jackson  v.  King,  4  Cow.  (N.  Y.)  207; 
Rogers  v.  Walker,  6  Pa.  St.  371;  Gang- 
were's  Est.,  14  Pa.  St.  417. 

1.  Transactions  that  are  neither  void 
nor  necessarily  binding  must  stand  un- 
til they  are  regularly  assailed  by  some 
one  whose  position  or  interests  warrant 
him  in  assailing  them.  Campbell  v. 
Kuhn,  45  Mich.  513. 

Cases  in  Which  Eestitution  Has  Been 
Held  Not  Necessary. — A  grantor  in  a 
deed  may  avoid  his  conveyance  by 
proof  that  he  was  non  compos  jnentis  at 
the  time  of  its  execution,  where  there  is 
no  evidence  of  ratification  after  restora- 
tion to  reason;  and  to  avoid  such  a  deed 
it  is  not  necessary  that  the  insane  per- 
son should  put  the  grantee  in  statu  quo, 
for  one  of  the  obvious  grounds  on  which 
the  deed  of  an  insane  man  is  held  voida- 
ble is  not  merely  the  incapacity  to 
make  a  valid  sale,  but  the  incapacity 
prudently  ,to  manage  and  dispose  of  the 
proceeds.  Hence  to  avoid  his  convey- 
ance no  previous  offer  of  restitution  is 
necessary.  Crawford  v.  Scovell,  94 
Pa.  St.  48. 

Restitution  of  the  consideration  re- 
ceived by  the  insane  person  is  not  a 
condition  precedent  to  the  rescission  of 
such  contract  or  conveyance,  if  it  has 
been  wasted  or  has  passed  be3'ond  his 
control.  Ricketts  v.  Jolliff,  62  Miss. 
440. 

An  exchange  of  property  made  by  a 
person  of  mind  so  unsound  that  the 
want  of  mental  capacity  is  apparent  to 
any  one  of  ordinary  prudence  and  ob- 
servation conversing  with  him,  is  of  no 
validity.  A  guardian  subsequently  ap- 
pointed may  recover  the  property  of  the 
insane  person  without  tendering  back 
that  received  by  him  in  the  exchange. 
Halley  v.  T^roester,  72  Mo.  73. 

A  person  of  full  age  who  has  been  in  - 
sane  may,  after  he  has  sufficiently 
recovered  his  reason  to  understand  the 
character  of  his  act,  file  a  bill  in  equity 
to   annul    a   deed    or    contract   to    his 
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In  States  where  it  is  provided  by  statute  that  after  a  finding 
of  an  inquisition  of  insanity  the  insane  person  shall  be  incapable 
of  making  a  contract  or  performing  any  civil  act,  an  agreement 
entered  into  by  such  a  person  is  absolutely  void.^ 

An  exception  to  the  general  rule  that  the  contracts  of  insane 
persons  are  either  void  or  voidable,  is  found  in  the  case  of  con- 
tracts for  necessaries  supplied  in  good  faith  to  an  insane  person,^ 
and  suitable  to  his  rank  in  life.* 


prejudice  made  by  him  when  he  was 
of  unsound  mind  and  incapable  of 
contracting.     Turner  v.  Rusk,   53    Md. 

65- 

To  an  action  of  ejectment  against  a 
widow,  she  answered  that  her  husband 
held  the  land  in  his  life  under  an 
executory  contract  for  a  conveyance 
upon  payment  of  the  purchase  price; 
that  he  had  paid  a  part,  and  afterwards, 
while  non  compos,  the  plaintiff,  who  was 
his  son,  had  fraudulently  procured  him 
to  assign  the  contract  to  him,  and  he 
(the  plaintiff)  paid  the  residue  out  of 
the  rents  and  personalty  of  her  hus- 
band's estate,  and  obtained  a  deed  from 
the  vendor;  and  she  prayed  for  a  trans- 
fer of  the  cause  to  the  equity  docket, 
that  the  plaintiff  be  declared  a  trustee, 
holding  the  title  for  the  use  of  the 
decendent's  estate,  to  be  administered 
upon  as  part  of  his  estate,  and  for,  other 
relief.  Held,  upon  demurrer,  that  the 
answer  showed  no  right  of  dower  or 
homestead  in  the  widow,  and  no  right 
to  enforce  the  alleged  trust;  that  the 
deed  of  a  lunatic  was  not  void,  but 
voidable  only  by  his  heirs,  or  personal 
representatives,  or  a  subsequent  pur- 
chaser from  him.  Langley  v.  Langley, 
45  -A-rk.  392. 

1.  In  Missouri  the  deed  of  an  insane 
person,  after  being  placed  in  guardian- 
ship, is  absolutely  void;  and  guardian- 
ship is  conclusive  respecting  the  disa- 
bility of  the  ward,  whether  he  be  insane 
or  not.  It  is  immaterial  from  what 
cause  the  insanity  resulted,  whether 
from  old  age,  sickness,  habitual  drunk- 
enness or  other  causes  whatever;  and 
the  assent  of  the  guardian  to  the  insane 
person's  deed  confers  upon  that  instru- 
ment no  vitality.  Rennells  v.  Gerner, 
80  Mo.  474. 

In  an  equitable  proceeding  it  may  be 
immaterial  that  a  mortgagee  was  not 
sane  at  the  date  of  the  execution  of  a 
mortgage  executed  in  strict  pursuance 
of  a  specific  written  agreement  entered 
into  by  the  mortgagee  when  sane.  Be- 
vin  -v.  Powell,  11  Mo.  App.  216. 
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In  Indiana  every  contract,  sale  or 
conveyance  of  a  person  judicially  de- 
clared to  be  insane  is  void.  Thus,  in  an 
action  to  foreclose  a  mortgage,  where  the 
mental  unsoundness  of  the  mortgagor 
and  his  incapacity  to  contract,  resulting 
from  habitual  drunkenness,  are  relied 
upon  as  a  defence  to  the  action,  if  it  is 
shown  that,  at  the  time  of  his  execution 
of  the  mortgage,  his  insanity  had  been 
judicially  ascertained,  and  that  he  was 
under  guardianship  as  an  insane  person, 
the  mortgage  will  be  absolutely  void; 
otherwise  the  mortgage  will  be  voidable 
merely,  and  it  may  be  shown  to  have 
been  ratified  or  disaffirmed  by  the  mort- 
gagor, after  the  removal  of  his  disabili- 
ty. Where,  in  such  an  action,  tiie  an- 
swer, sets  up  the  mental  unsoundness  of 
the  mortgagor  at  the  time  he  executed 
the  mortgage,  and  does  not  show  that 
he  was  then  under  guardianship  as  an 
insane  person,  a  reply  to  such  answer, 
stating  merely  the  legal  conclusion  that 
after  the  removal  of^  his  disability  he 
ratified  the  mortgage  without  setting 
forth  the  acts  done  by  him  amounting 
to  such  ratification,  is  bad  on  a  de- 
murrer thereto  for  the  want  of  sufficient 
facts.  Copenrath  v.  Kienby,  83  Ind. 
18.  See  also  Fay  v.  Burditt,  81  Ind. 
433;  Northwestern  Mut.  Life  Insurance 
Co.  V.  Blankenship,  94  Ind.  535.  The  In- 
diana statute  is  applicable  only  to  per- 
sons found  non  compos  mentis  in  the 
manner  prescribed  by  law.  Grouse  v. 
Holman,  19  Ind.  30;  Hardenbrook  v. 
Sherwood,  72  Ind.  403.  In  Illinois  the 
contracts  of  persons  judicially  declared 
insane  are  void,  but  the  statute  does  not 
apply  to  contracts  for  necessaries,  or  to 
those  made  during  lucid  intervals. 
Lilly  V.  Wagoner,  27  111.  395;  McCor- 
mick  V.  Littler,  85  111.  62;  Burnham  v. 
Kidwell,  113  111.  425. 

2.  Contracts  for  Necessaries. — An 
executed  contract  of  a  non  compos  men- 
tis for  necessaries,  bona  fide  supplied, 
stands  on  the  footing  of  an  infant's  con- 
tracts for  necessaries.  LaRue  v.  Gil- 
kyson,  4  Pa.  St.  375. 


Contracts  of 


INSANITY. 


Insane  Persons. 


The  word  necessaries  is  not  to  be  re- 
stricted to  articles  of  the  first  necessity, 
but  it  includes  everything  proper  for 
the  person's  condition.  Baxter  v.  Earl 
of  Portsmouth,  2  Car.  &  P.  178.  In  Ex 
parte  Persse,  3  Molloy  94,  the  Lord 
Chancellor  said:  "The  maintenance 
of  a  lunatic  is  not  limited,  as  an  infant's 
is,  within  the  bounds  of  income.  It  is 
not  limited  except  by  the  fullest  com- 
forts of  the  lunatic.  Fancied  enjoj'- 
ments,  and  even  harmless  caprice,  are  to 
be  indulged  up  to  the  limits  of  in- 
come, and  for  solid  enjoyments  and 
substantial  comforts  the  court  will,  if 
necessary,  go  beyond  the  limits  of  in- 
come." In  Kendall  v.  May,  10  Allen 
(Mass.)  59,  a  person  who,  at  the  request 
of  a  wealthy  lunatic,  accompanied  him 
upon  a  journey,  was  held  entitled  to  re- 
cover from  the  estate  of  the  lunatic 
the  expenses  of  the  journey. 

An  insane  person  is,  of  course,  liable 
for  board,  nursing  and  necessary  attend- 
ance. Sawyer  v.  Lufkin,  56  Me.  308; 
LaRue  v.  Gilkyson,  4  Pa.  St.  375; 
Blaisdell  v.  Holmes,  48  Vt.  492;  Reando 
V.  Mosplay,  90  Mo.  251. 

A  town  which  has  been  made  charge- 
able, and  has  paid,  for  the  commitment 
and  support  of  an  insane  person  at  the 
insane  hospital,  may  recover  the  amount 
paid  of  the  insane  person  if  able.  In 
such  an  action,  upon  a  hearing  in  dam- 
ages, evidence  of  the  ability  of  the  de- 
fendant is  inadmissible  to  reduce  the 
amount  to  be  recovered  below  the 
amount  actually  paid.  If  he  is  not 
able  to  pay  the  whole  amount,  he  is  not 
liable  to  pay  any  portion  of  it.  Cape 
Elizabeth  v.  Lombard,  72  Me.  492; 
Bangor  v.  Wescasset,  71  Me.  535. 

In  Massachusetts,  in  an  action  by  a 
city,  under  the  Gen.  Sts.  ch.  73,  §'  25, 
against  a  woman,  to  recover  $479  paid 
for  her  support  at  a  lunatic  hospital, 
there  was  evidence  that  the  defendant, 
when  out  of  the  hospital,  lived  with  an 
intemperate  husband  and  a  lame  daugh- 
ter, neither  of  whom  rendered  her  much 
assistance,  and  that  the  defendant's 
mental  condition  was  such  as  to  inca- 
pacitate her  for  any  labor;  that  she 
owned  a  lot  of  land  worth  $375,  which, 
after  part  of  the  money  sued  for  had 
been  paid  by  the  plaintiff,  she  had  con- 
veyed to  her  daughter  without  consid- 
eration; that,  after  this  conveyance,  she 
effected  insurance  on  the  house  in  her 
own  name,  and  the  attorney  of  her 
guardian  had  received  $775  from  the  in- 
surance company  for  the  destruction  of 
the  same  by  fire,  which  sum  was  claimed 


by  the  daughter.  Held,  that  this  evi- 
dence would  warrant  a  finding  Ihat  the 
defendant  was  not  "of  sufficient  ability" 
to  pay  the  sums  expended  by  the  plain- 
tiff.    Newton  v.  Ferley,  130  Mass.  12. 

But  if  an  insane  person  is  received  into 
an  asylum  at  the  request  of  another, 
and  on  an  express  contract  in  writing 
by  third  persons  to  pay  his  board  and 
other  expenses  there,  no  promise  can  be 
implied  on  the  part  of  such  insane  per- 
son to  pay  anything;  evidence  that 
credit  was  given  to  him  by  the  officers  of 
the  asylum  is  inadmissible,  and  an  action 
against  him  by  the  asylum  cannot  be 
maintained.  Mass.  General  Hospital  v. 
Fairbanks,'i29  Mass.  78. 

Necessaries  Furnished  to  the  Wife  of  a 
Lunatic. — A  person  who  in  good  faith 
furnishes  necessaries  to  the  wife  of  a  lu- 
natic may  recover  against  the  lunatic's 
estate.  Read  v.  Legard,  6  Exch.  636; 
Stuckey  v.  Mathes,  24  Hun  (N.  Y.) 
461;  Bangor  v.  Wiscasset,  71  Me.  535; 
Drew  V.  Munn,  L.  R.,  4  C^  B.  D.  661. 
Where  a  wife  had  been  appointed  cus- 
todian of  her  insane  husbanti  for  a  com- 
pensation fixed  upon  by  the  commission- 
ers of  insanity,  it  was  held  by  a  divided 
court  that  the  contract  was  void  for 
want  of  consideration,  the  wife  owing 
the  duty  independently  of  the  contract. 
Grant  v.  Green,  4^  Iowa  88. 

Money  Borrowed  to  Satisfy  Liens. — 
Money  borrowed  by  a  lunatic  to  satis- 
fy liens  upon  his  estate  may  be  recov- 
ered as  a  necessary.  In  Kneedler's  Ap- 
peal, 92  Pa.  St.  428,  the  defendant,  acting 
under  the  advice  of  counsel,  borrowed 
money  from  plaintiff,  and  gave  therefor 
his  bond  and  warrant  of  attorney,  se- 
cured by  a  mortgage  on  his  real  estate. 
The  money  thus  borrowed  he  prudently 
applied  to  the  payment  of  liens  on  his 
estate.  In  subsequent  proceedings  it 
was  found  that  he  was  a  lunatic  at  the 
time  of  the  execution  of  these  papers. 
Held,  that  this  was  no  defence  in  an  ac- 
tion for  the  recovery  of  the  loan. 

Costs  and  Counsel  Fees  Are  Necessa- 
ries.— Costs  and  counsel  fees  reasonably 
incurred  in  proceedings  to  establish  the 
lunac}'  are  necessary'  expenses  and  pay- 
able out  of  the  lunatic's  estate.  Clark's 
Case,  22  Pa.  St.  466;  Wier  y.  Myers,  34 
Pa.  St.  377;  Breaux  z<.  Francke,  30  La. 
Ann-.  336;  Williams  v.  Wentworth,  5 
Beav.  325. 

The  necessary  expenses  of  a  guardian 
incurred  in  resisting  an  application  for 
removal  were  allowed  in  Palmer  v. 
Palmer,  38  N,  H.  418. 

The   commissions  of  the  committee 
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Another  exception  to  the  general  rule  .s  found  in-  those  cases 
where  a  person  in  good  faith  enters  into  a  contract  with  another 
apparently  sane,  and  the  contract  is  executed,  and  an  adequate 
consideration  paid,  where  consideration  cannot  be  restored  by  the 
lunatic  or  those  who  represent  him,  so  as  to  put  the  parties  in 
statu  quo.  In  such  a  case  the  contract  cannot  be  set  aside  by  the 
lunatic  or  his  committee.* 


are  regarded  as  necessary  expenses.   In 
re  Colah,  3  Dalj  (N.  Y.)  529. 

1.  Contracts  Made  Witbout  Notice  of 
Lunacy. — "Where  a  person  fairlj  and 
in  good  faith  sells  property  or  loans 
money  to  a  lunatic  who  appears  to  be 
sane,  and  is  not  known  by  the  vendor 
or  lender  to  be  insane,  and  who  has  not 
been  found  to  be  a  lunatic  by  judicial 
proceedings,  and  the  lunatic  receives 
and  uses  the  same,  whereby  the  con- 
tract becomes  so  far  executed  that  the 
parties  cannot  be  placed  in  statu  qtw, 
such  a  contract  cannot  afterwards  be 
set  aside  or  payment  refused  by  the  lu- 
natic or  his  representatives.  In  Elliot 
V.  Ince,  7  De  G.  M.  &  G.  475,  487,  it  is 
remarked  that  'the  result  of  the  authori- 
ties seems  to  be  that  dealings  of  sale 
and  purchase  by  a  person  apparently 
sane,  though  subsequently  found  to  be 
insane,  will  not  be  set  aside  against 
those  who  have  dealt  with  him  on  the 
faith  of  his  being  a  person  of  competent 
understanding.  Chief  Justice  Gib- 
son based  the  lunatic's  liability  in  such 
cases  on  the  principle  that  where  a  loss 
must  be  borne  by  one  of  two  innocent 
persons,  it  shall  be  borne  by  him  who 
occasioned  it;  he  is  liable  to  bear  the 
consequences  of  his  infirmity,  as  he  is 
liable  to  bear  his  misfortunes."  Wire- 
bach  V.  First  National  Bank,  97  Pa.  St. 

549- 

In  Gribben  tj.  Maxwell,  34  Kan.  8,  it 
was  held  that  where  a  purchase  of  real 
estate  from  an  insane  person  is  made, 
and  a  conveyance  is  obtained  in  perfect 
good  faith,  before  an  inquisition  and 
finding  of  lunacy,  for  a  fair  and  reason- 
able consideration,  without  knowledge 
of  the  insanity  ,and  no  advantage  is  taken 
by  the  purchaser,  the  conveyance  can- 
not be  avoided  by  the  insane  person,  or 
one  representing  him,  if  the  considera- 
tion has  not  been  returned  to  the  pur- 
chaser, and  no  offer  has  been  made  to 
return  the  same. 

In  Burnham  v.  Kidwell,  113  111.  425, 
it  was  held  that  where  land  is  bought  of 
a  person  before  he  is  adjudged  an  idiot, 
in  good    faith,    by    the    purchaser,    or 
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money  is  loaned  to  him  in  good  faith, 
and  he  secures  its  payment  by  mort- 
gage, and  the  proceeds  of  the  sale  or 
loan  are  expended  in  and  about  his  care 
and  support,  the  deed  or  mortgage  can- 
not be  avoided  until .  the  money  so  re- 
ceived by  the  idiot  is  returned,  or 
offered  to  be  returned. 

Where,  in  a  suit  to  foreclose  a  mort- 
gage, the  answer  set  up  the  mortgagor's 
unsoundness  of  mind  and  incapacity  to 
contract,  at  the  time 'he  executed  the 
mortgage,  in  bar  of  the  action,  the  mort- 
gagee's reply  to  such  answer,  showing 
that  the  mortgage  was  given  to  secure 
the  repayment  of  money  borrowed  by 
the  mortgagor  to  enable  him  to  pay  his 
bona  fide  debt  to  a  third  person,  that, 
when  the  inortgage  was  executed,  the 
mortgagee  had  no  knowledge  whatever 
of  any  disability  of  the  mortgagor  to 
contract,  but  believed  him  to  be  sober, 
in  his  right  mind,  and  capable  of  enter- 
ing into  a  contract,  that  the  transaction 
between  them  was  bona  fide,  and  that 
the  mortgagor  had  not,  nor  had  any 
one  in  his  hehalf,  repaid  or  offered  to 
repay  the  money  so  borrowed  by  him, 
states  facts  sufficient  to  constitute  a 
good  reply  to  such  answer,  on  a  de- 
murrer thereto  for  the  want  of  facts. 
Copenrath  v.  Kienby,  83  Ind.  18. 

A  chattel  mortgage  executed  by  an 
insane  person,  whose  mental  unsound- 
ness has  not  been  judicially  determined, 
will  vest  the  title,  and,  after  default  in 
the  condition,  the  right  of  possession  of 
the  chattel  in  the  mortgagee;  and  ac- 
tual possession  obtained  under  it  can- 
not be  made  wrongful  without  a  disaf- 
firmance. In  such  case,  there  must  be, 
therefore,  a  disaffirmance  before  an 
action  can  be  maintained  to  recover  the 
chattel  from  the  mortgagee.  Fay  v. 
Burditt,  81  Ind.  433.  See  Northwestern 
Mutual  Fire  Insurance  Co.  v.  Blanken- 
ship,  94  Ind.  535,  where  on  a  suit  to 
foreclose  a  mortgage  executed  by  hus- 
band and  wife,  on  his  lands,  both  being 
then  dead,  the  wife  iiaving  survived  the 
husband,  the  heirs  of  the  wife  answered 
that  she  w  as  insane  when  the  mortgage 
36 
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7.  Insanity  as  Affecting  the  Contract  of  Insurance. — Where  a  policy 
of  life  insurance  provides  that  the  contract  shall  be  void  if  the 
assured  "  die  by  his  own  hand,"  or  "  by  suicide,"  such  a  policy  is 
not  necessarily  rendered  void  by  the  assured  committing  suicide 
while  insane.  If  the  act  of  killing  is  the  result  of  an  insane  im- 
pulse which  deprived  the  assured  of  all  ability  to  form  a  rational 
judgment  as  to  the  act  he  was  committing,  the  contract  of  insur- 
ance will  not  be  avoided.  In  many  cases,  however,  it  is  held  that 
if  the  person  insured  was  conscious  of  the  act  he  was  commit- 
ting, intended  to  take  his  own  life,  and  was  capable  of  under- 
standing the  nature  and  consequences  of  the  act,  the  insurers  will 
not  be  liable. 1 


was  executed  and  so  continued  during 
life,  and  that  the  mortgage  was  gi\en  to 
secure  a  debt  of  the  husband.  Reply: 
I.  That  when  the  mortgage  was  exe- 
cuted the  wife  was  apparently  sane, 
and  was  never  judicially  declared  in- 
sane, and  never  disaffirmed  the  mort- 
gage: that  the  plaintiff  had  no  notice  of 
her  insanit}',  and  took  the  mortgage  in 
good  faith  to  secure  a  loan  to  the  hus- 
band, and  it  had  not  been  disavowed  by 
the  wife  or  her  heirs;  2.  Alleging  the 
same  facts,  and,  also,  that  after  the  date 
of  the  mortgage  she  was  treated  by  her 
family  as  a  sane  person  in  all  respects; 
that  the  loan,  $6,ooo,  was  expended  by 
the  husband  in  the  purchase  of  otiier 
lands;  that  the  loan  is  wholly  unpaid; 
that  the  husband  died  insolvent,  and 
sale  of  the  whole  of  the  mortgaged 
lands  will  be  require(J  to  repay  the 
loan.  Held,  that  the  answer  was  good, 
and  both  paragraphs  of  the  reply  were 
bad. 

See  also  Young  v.  Stevens,  48  N.  H. 
133;  Beals  V.  See,  10  Pa.  St.  56;  Wilder 
■V.  Weakley,  34  Ind.  181;  Person  v. 
Warren,  14  Barb.  (N.  Y.)  488;  Beavan 
V.  McDonnell,  9  Exch.  309;  Mutual  Life 
Ins.  Co.  V.  Hunt,  79  N.  Y.  541;  Physio- 
Medical  College  V.  Wilkinson,  108  Ind. 
314;  Hull  V.  Louth,  109  Ind.  315;  Lin- 
coln V.  Buckmaster,  32  Vt.  652;  Matth- 
erson  v.  McMahon,  38  N.  J.  Law  536; 
Lancaster  Co.  Bank  v.  Moore,  78  Pa. 
St.  407. 

A  conveyance  of  land  will  be  set 
aside  where  the  defendants  had  knowl- 
edge of  plaintiff's  mental  condition, 
and  it  is  not  shown  that  an  adequate 
consideration  was  paid  or  agreed  upon, 
and  defendants  have  enjoyed  the  rents 
and  profits  long  enough  to  compen- 
sate them  for  all  they  appear  to  have 
paid.  Alexander  v.  Haskins,  68  Iowa 
73- 


An  obligation  entered  into  by  an  in- 
sane person  to  repay  money  loaned,  of 
which  he  had  the  benefit,  is  valid  where 
the  lender  acted  in  good  faith,  and 
without  knowledge  of  the  insanity,  or 
notice  or  information  calling  for  inquiry, 
and  an  action  is  maintainable  thereon. 
Mutual  Life  Insurance  Co.  v.  Hunt,  79 
N.  Y.  541. 

1.  In  Gay  ti.  Union  Mutual  etc.  Ins. 
Co.,  9  Blatch.(U-.  S.)i42, Woodruff,  J., 
charged  the  jury  that  if  the  assured,  "at 
the  time  he  fired  the  pistol,  was  con- 
scious of  the  act  he  was  committing,  in- 
tended to  take  his  own  life,  and  was 
capable  of  understanduig  the  nature 
and  consequences  of  the  act,  the  de- 
fendants are  not  liable;  and  that,  if  the 
act  was  thus  committed,  it  is  imma- 
terial whether  he  was  capable  of  under- 
standing its  moral  aspects,  or  of 
distinguishing  between  right  and  wrong. 
And  ...  if,  on  the  other  hand,  he 
was  not  thus  conscious  or  had  no  such 
capacity,  but  acted  under  an  insane  de- 
lusion, overpowering  his  understanding 
and  will,  or  was  impelled  by  an  uncon- 
trollable impulse,  which  neither  under- 
standing nor  will  could  resist,  then  the 
defendants  are  liable." 

"Die  by  His  Own  Hand."  In  DeGoror- 
za  V.  Knickerbocker  Life  Ins.  Co.,  65 
N.  Y.  232,  Reynolds,  J.,  said:  "It  is 
now  to  be  regarded  as  the  settled  law 
of  this  country  and  of  England  that  a 
clause  in  a  policy  of  life  insurance  ex- 
empting the  insurer  from  liability  if  the 
assured  'die  by  his  own  hand,'  has  ref- 
erence to  an  intelligent  or  voluntary 
act,  and  not  to  a  suicide  committed  by 
a  party  in  a  state  of  mental  derange- 
ment so  great  that  the  act  of  self-de- 
struction is  to  be  regarded  as  wholly 
involuntary."  See  Van  Zandtt;.  Mut. 
Ben.  L.  Ins.  Co.,  55  N.  Y.  169;  Borra- 
daile  v.  Hunter,  5  M.  &    G.  639;    Cleft 
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V.  Schwabe,  3  C.  B.  437;  Esterbrooke  v. 
Union  Mut.  Life  Ins.  Co.,  J4  Me.  224; 
Dean  v.  Am.  Mut.  Life  Ins.  Co.,  4 
Allen  (Mass.)  96;  Life  Insurance  Co. 
t-.  Terry,  !■;  Wall.  (U.  S.)  580. 

In  Van  Zandt  v.  Mut.  Benefit  Life 
Ins.  Co.,  55  N.  Y.  169,  the  assured  shiot 
liimself  On  a  suit  on  the  policy  the 
defendant  requested  the  court  to  charge 
that  if  the  act  of  self-destruction  was 
the  voluntary  and  wilful  act  of  the  de- 
ceased, he  having  at  the  time  sufficient 
power  of  mind  and  reason  to  under- 
stand the  physical  nature  and  conse- 
quences of  such  act,  and  having  at  the 
time  a  purpose  and  intention  to  cause 
his  own  death  by  the  act,  it  avoided  the 
policy.  The  request  was  refused  and 
on  a  writ  of  error  the  judgment  was 
reversed.  See  also  Newton  v.  Mut.  etc. 
Ins.  Co.,  76  N.  Y.  426;  Ins.  Co.  -v. 
Rodel,  5  Otto  (U.  S.)  232;  Ins.  Co.  v. 
Peters,  42  Md.  414;  Phillips  v.  Ins.  Co., 
26  La.  Ann.  404;  Keels  v.  Mut.  Re- 
serve Fund  Ass'n,  29  Fed.  Rep.  198. 
In  an  action  upon  a  policy  containing  a 
clause  declaring  the  policy  void  in  case 
the  insured  died  by  his  own  hand  or 
committed  suicide,  it  appeare'd  that  the 
deceased  committed  suicide;  that  he 
had  a  severe  attack  of  congestion  "df 
the  brain  some  seven  years  prior  to  his 
death,  and  for  several  years  before, 
and  up  to  the  time  of  his'  death,  peri- 
odical attacks  of  severe  nervous  head- 
ache, arising  from  indigestion  or  some 
functional  derangement,  and  slight  evi- 
dence was  given  that  at  times  he  was 
incoherent  in  answer  to  questions.  Up 
to  the  time  of  his  death  he  was  engaged 
in  and  transacted  large  business  opera- 
tions. It  did  not  appear  that  he  was 
imprudent  or  indiscreet  in  business 
matters,  or  that  he  was  at  any  time  sus- 
pected of  being  incompetent.  His  phy- 
sician, who  visited  him  a  few  hours 
before  his  death,  saw  no  symptoms  of 
insanity,  and  never  discovered  or  sus- 
pected any  impairment  of  mental  fac- 
ulties. Held,  that  the  evidence  did 
not  authorize  the  submission  to  the  jurv 
of  the  question  as  to  the  insanity  of  the 
insured,  and  that  the  plaintiff  was 
properly  nonsuited.  Weed  v.  Mutual 
etc.  Ins.  Co.,  70  N.  Y.  561. 

Where  a.  policy  was  declared  to  be 
void  "if  the  assured  should  die  by  his 
own  hand,"  and  it  appeared  that  he 
drowned  himselt  in  the  Thames;  and 
the  jury  found  that  he  did  it  voluntari- 
ly, but  that  he  was  not  capable  of  judg- 
ing between  right  and  wrong,  it  was 
held  the  proviso  was  not  limited  to  acts 
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of  felonious  suicide,  and  that  the  policy 
was  void.  Borradaile  v.  Hunter,  5  M. 
&  G.  639. 

In  Eastabrooke  v.  Union  Ins.  Co.,  54 
Me.  224,  the  words  of  the  policy  were, 
"shall  die  by  his  own  hand."  The  jury 
found  that  the  self  destruction  was  the 
result  of  a  blind  and  irresistible  impulse 
over  which  the  will  had  no  control,  and 
was  not  an  act  of  volition.  It  was  held 
that  this  did  not  avoid  the  policy. 

In  Cooper  v.  Mass.  Ins.  Co.,  102 
Mass.  227,  the  court  held  that  there 
was  no  substantial  difference  of  signifi- 
cation between  the  phrases  "shall 
die  by  his  own  hand,"  "shall  commit 
suicide,"  and  "shall  die  by  suicide;  "and 
that  they  include  self  destruction  under 
the  influence  of  insanity,  within  the 
limitations  stated  above.  In  that  case 
there  was  no  oifer  to  prove  madness  of 
delirium,  or  that  the  self  destruction 
was  not  the  result  of  the  will  and  in- 
tention of  the  insured,  adapting  the 
means  to  the  end,  and  contemplating 
the  physical  nature  and  eftects^of  the 
act;  the  insanity  was  therefore  held  not 
such  as  to  take  the  case  but  of  the 
proviso  of  the  policy  that  it  should  be 
void  if  the  assured  "shall  die  by 
suicide." 

In  Pennsylvania  a  contrary  rule  is 
established,  and  it  is  there  held  that  a 
policy  of  insurance  which  provides  that 
it  shall  be  void  if  the  insured  "shall  die 
by  suicide"  is  not  forfeited  by  the  in- 
sured destroying  himself,  he  being  in- 
sane at  the  time»  but  intending  to  take 
his  life  and  knowing  that  death  would 
result  from  his  act.  Connecticut  Mu- 
tual Life  Ins.  Co.  v.  Groom,  86  Pa.  St. 
92;  American  Life  Ins.  Co.  v.  Isett,  74 
Pa.  St.  176;  Nimick  v.  Ins.,  Co.,  3 
Brewst.  (Pa  )  502. 

In  the  Supreme  Court  of  the  United 
States  it  has  been  repeatedly  and  uni- 
formly' held  that  such  a  provision,  not 
containing  the  words  "sane  or  insane," 
does  not  include  a  self  killing  by  an 
insane  persoh,  whether  his  unsoundness 
of  mind  is  such  as  to  prevent  him  from 
understanding  the  physical  nature  and 
consequences  of  his  act,  or  only  such  as 
to  prevent  him,  while  foreseeing  and 
premeditating  its  physical  consequences, 
from  understanding  its  moral  nature 
and  aspect.  Life  Ins.  Co.  v.  Terry,  15 
Wall.  (U.  S.)  580;  Bigelow  v.  Berk- 
shire Ins.  Co.,  93  U.  S.  284;  Ins.  Co.  v. 
Rodel,  95  U.  S.  232;  Manhattan  Ins. 
Co.  V.  Broughton,  109  U.  S.  121;  Acci- 
dent Ins.  Co.  V.  Crandal,  120  U.  S.  527. 

In  Ohio  it  was   held  that  a   proviso 
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Where  a  policy  provides  that  the  contract  shall  be  void  if  the 
assured  "shall  die  by  his  own  hand  or  act,  sane  or  insane,"  an  in- 
voluntary act  of  suicide  by  one  incapable  of  exercising  his  will 
avoids  the  policy.^ 

Where  a  policy  of  life  insurance  contains  a  clause  declaring- 
that  the  contract  shall  be  void  in  case  the  insured  dies  by  his  own 
hand,  or  commits  suicide,  the  burden  of  proof  is  upon  the  party 
seeking  to  enforce  the  policy  to  show  that  the  self-destruction 
was  not  the  conscious  and  voluntary  act  of  one  responsible  for 
his  actions,  but  the  involuntary  act  of  an  insane  person.'* 

It  has  become  the  custom  in  recent  years  for  insurance  com- 
panies to  omit  from  their  policies  the  restrictive  clauses  discussed 
in  this  article. 

Where  a  policy  of  life  insurgjice  contains  a  clause   forfeiting  it 


that  an  insurance  policy  should  be  void 
in  case  the  insured  "shall,  under  any 
circumstances,  die  by  his  own  hand," 
did  not  include  death  by  suicide  when 
the  party  was  insane,  although  he  un- 
derstood the  act  and  intended  the  re- 
sult. Shultz  V.  Ins.  Co.,  40  Ohio  "St. 
217. 

1.  In  Pierce  v.  Travellers'  Ins.  Co. 
(3  Ins.  L.  J.  422,  June,  1874),  the  con- 
dition of  the  policy  was,  that  if  the  as- 
sured should  "die  by  suicide,  felonious 
or  otherwise,  sane  or  insane,"  it  should 
be  void.  On  the  trial  of  the  cause  the 
jury  were  charged  that  if  the  assured 
"took  his  own  life  while  in  an  insane 
condition  of  mind,  still  the  defendants 
are  liable,  notwithstanding  the  attempt 
to  avoid  the  policy  under  such  circum- 
stances." On  an  appeal  the  Supreme 
Court  of  Wisconsin  held  the  charge 
erroneous,  Dixon,  C.  J.,  saying:  "The 
intention  here  manifest  is  so  plain  as  to 
seem  incapable  of  further  explanation, 
and  unless  there  is  somethingin  the  pol- 
icy of  the  law  which  fsrbids  such  stip- 
ulation, we  have  nothing  to  do  but  to 
give  effect  to  it;  for  however  the  word 
'siiicide,'  which  is  held  by  the  authori- 
ties to  mean  the  same  thing  as  'death 
by  his  own  hand'  or  'take  his  own  life' 
might,  if  standing  alone,  be  construed 
to  imply  a  felonious  self  destruction,  or 
self  destruction  by  a  sane  man,  or  one 
capable  of  understanding  the  nature 
and  consequences  of  his  own  act,  and 
of  judging  between  right  and  wrong, 
it  is  obvious  that  it  cannot  be  so  re- 
ceived or  applied  here.  Such  construc- 
tion is  forbidden  by  the  express  words 
of  the  condition,  which  declares  that  it 
shall  make  no  difference  whether  the 
suicide  was  felonious  or  otherwise,  or 
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whether  the  party  committing  it  was 
sane  or  insane  at  tfie  time.  The  parties 
Iiere,  therefore,  by  the  very  language  of 
the  condition,  defined  the  sense  in 
which  they  use  the  word,  and  by  that 
definition  the  courts  must  be  tiound, 
unless  there  be  something  in  the  condi- 
tion contrary  to  public  policy  or  sound 
morals,  which  is  not  pretended."  See 
also  De  Gorgorza  tj.  Knickerbocker 
Life  Ins.  Co.,  65  N.  Y.  232. 

In  an  action  on  a  life  insurance  cer- 
tificate conditioned  to  be  void  if  the  in- 
sured "die  by  reason  of  any  act  of  self 
destruction  whatever,  whether  at  the 
time  of  committing  the  same  he  be  sane 
or  insane,  whether  felonious  or  other- 
wise," the  plea  set  up  violation  of  this 
condition.  Held,  that  a  replication  that 
at  the  time  of  the  act  he  was  of  unsound 
mind  and  entirely  unconscious  of  the 
physical  and  moral  consequences  of  the 
act,  and  was  the  subject  of  an  insane 
impulse  which  he  had  no  power  to  re- 
sist, was  demurrable  for  not  denying 
the  allegation  of  the  plea  that  the  act 
was  intentional.  Suppiger  v.  Covenant 
etc.  Ass'n,  20  111.  App.  595. 

Where  owing  to  uncontrollable  phys- 
ical and  mental  weakness,  the  assured 
takes  an  overdose  of  whisky,  which 
kills  him,  this 'is  not  dying  by  his  own 
hand,  sane  or  insane.  Northwestern 
Mutual  Life  Ins.  Co.  v.  Hazelett,  105 
Ind.  212;  see  also  Riley  v.  Hartford 
Lifip  etc.  Co.,  25  Fed.  Rep.  315. 

2.  Weed  V.  Mutual  etc.  Ins.  Co.,  70 
N.  Y.  561. 

Where  a  policy  provides  that  it  shall 
be  void  if  the  insured  shall  "die  by  his 
own  hand,"  the  court  should  not  take 
from  the  jury,  as, insufficient  to  sustain 
a  recoverg,  evidence  tendiny   to  show 
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in  case  of  nonpayment  of  any  premium  when  due,  the  insanity 
of  the  insured  is  not  an  excuse  for  nonpayment. ^ 

8.  Insanity  as  Aflfecting  the  Contract  of  Marriage. — A  person  who 
is  so  insane  as  to  be  incapable  of  entering  into  a  valid  contract 
concerning  property,  cannot  enter  into  a  valid  contract  of  mar- 
riage.* Mere  weakness  of  understanding  will  not  invalidate  a 
marriage  ;  ^  nor  will  insanity  which  does  not  affect  the  subject  mat- 
ter of  the  contract.* 

The  authorities  are  in  conflict  as  to  whether  the  marriage  of  an 
insane  person  is  void  ab  initio,  so  that  it  may  be  impeached  col- 
laterally.^ 


that  he  was  insane  when  he  committed 
the  act  which  caused  his  death.  The 
weight  of  the  evidence  is  for  the  jury  to 
pass  upon,  although  the  court  may,  in 
its  discretion,  express  its  opinion  there- 
on. Charter  Oak  etc.  Co.  v.  Rbdel,  95 
U.  S.  232. 

In  Shank  v.  United  Brethren  Mutual 
Aid  Society,  84  Pa.  St.  385;  it  was  held 
that  suicide  was  a  question  of  intention, 
and  where  no  direct  evidence  exists,  the 
question  of  intention  was  to  be  inferred 
from  the  circumstances  and  should  be 
submitted  to  tne  jury. 

1.  Wheeler  v.  Conn.  etc.  Ins.  Co., 
82  N.  Y.  543. 

2.  "It  is  but  reasonable  that  these  un- 
happy persons  who  are  prohibited  by 
law  from  making  any  binding  contract 
for  the  merest  pecuniary  trifle,  should 
be'  protected  from  the  effects  of  a  cove- 
nant of  so  high  a  nature,  which  never 
could  be  entered  into  by  the  other  party 
without  some  base  or  sinister  design. 
Ifit  would  be  hard  that  the  issue  of 
such  marriages  should  be  deemed  bas- 
tards, it  would  be  as  much  so  that  hu- 
man beings  without  reason,  or  their 
families,  should  be  the  victims  of  the  ar- 
tifice of  desperate  persons  who  might 
be  willing  to  speculate  on  their  misfor- 
tunes." Middleborough  v.  Rochester, 
12  Mass.  363. 

3.  In  Massachusetts,  upon  a  libel  for 
divorce  for  insanity  of  the  wife  at  the 
time  of  the  marriage,  the  testimony 
proved  only  dejection  of  mind  and  sin- 
gularities of  conduct  on  the  part  of  the 
libellee.  The  court  said  that  they  felt 
bound  to  require  such  evidence  of  in- 
sanity as  in  a  civil  action  would  justify 
a  jury  in  finding  the  party  incapable  of 
making  a  contract;  that  anything  short 
of  this  would  open  a  door  to  great 
abuses;  and  that  the  fact  of  a  party's 
being  able  to  go  through  the  marriage 
ceremony   with   propriety  was    ^rima 
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facie  evidence  of  sufficient  understand- 
ing to  make  the  contract.  Anonymous, 
4' Pick.  tMass.)  32.  See  also  Cole  v. 
Cole,  5  Sneed  (Tenn.)  57;  Turner  v. 
Meyers,  i  Hagg.  Cons.  414;  Browning 
V.  Reane,  2  Phill.  69;  Atkinson  v.  Med- 
ford,  46  Me.  510;  Harrod  v.  Harrod,  i 
Kay  &  J.  4. 

4.  Concord  v.  Rumney,  45  N.  H. 
423;  Hancock  v.  Peatjf,  L.  R.,  i  P.  & 
D.  335;  Browning  v.  Reane,  2  Phill.  69; 
St.  George  v.  Biddeford,  76  Me.  593. 

5.  In  Wightman  v.  Wightman,  4 
Johns.  Ch.  (N.  Y.)  343,  Chancellor 
Kent  held  that  the  marriage  of  an  in- 
sane person  was  absolutely  void,  and  no 
decree  of  nullity  was  necessary  to  set  it 
aside.  See  also  Crump  v.  Morgan,  3 
Ired.  Eq.  (N.  Car.)  91. 

In  Georgia  it  was  held  that  the  ques- 
tion of  whether  a  man  was  of  unsound 
mind  and  so  incapable  of  contracting  a 
marriage,  might  be  raised  twelve  years 
afterwards  in  a  proceeding  by  a  woman, 
after  his  death,  to  obtain  the  year's  sup- 
port given  by  statute.  Bell  v.  Bennett, 
73  Ga.  784.  But  in  Rawdon  v.  Raw- 
don,  28  Ala.  565,  a  lapse  of  twenty-two 
years  after  the  discovery  of  the  alleged 
insanity  was  a  bar  to  relief  in  a  suit  for 
nullity.  In  North  Carolina  it  was  held 
that  the  question  whether  a  party  to  a 
marriage  was  an  idiot,  and  so  incapable 
of  marrying,  could  not  be  raised  in  a 
collateral  proceeding,  as  in  an  action  \.o 
which  the  children  of  such  marriage, 
claiming  as  heirs  or  next  of  kin,  are 
parties.  State  v,  Setzer,  97  N.  Car. 
252.  To  the  same  effect  is  Wiser  •?;. 
Lockwood,  42  Vt.  720.  Where  a  party 
while  insane  married,  and  died  insane, 
the  court  held  that  the  parties  were 
husband  and  wife,  and  that  the  survi- 
vor was  entitled  to  a  share  in  the  estate 
of  the  insane  party.  In  Kentucky 
however,  it  was  held  in  a  case  similar 
to  Wiser  v.  Lockwood,  42  Vt.  720,  that 
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Contract  of  Marriage. 


A  violation  of  the  marriage  contract  by  an  insane  husband  or 
wife  does  not  furnish  a  ground  for  the  dissolution  of  the  mar- 
riage. Thus,  extreme  cruelty,  if  caused  by  insanity,  is  not  cause 
for  divorce, 1  and  the  same  rule  applies  to  acts  of  sexual  inter- 
course between  an  insane  husband  or  wife  and  a  stranger.^ 


the  survivor  could  not  claim  dov^er  or 
curtesy  in  the  lunatic's  estate.  Jenkins 
V.  Jenkins,  2  Dana  (Ky.)  102.  See  also 
Waymire  t'.  Jetmore,  22  Ohio  St.  271; 
Powell  V.  Powell,  18  Kan.  371.  In 
Maine  a  statute  makes  the  marriage  of 
an  insane  person  solemnized  in  that 
State  absolutely  void.  It,  therefore, 
may  be  impeached  collaterally.  ,  Unity 
V.  Belgrade,  76  Me.  419.  In  Massa- 
chusetts there  is  a  statute  similar  to  the 
one  in  Maine.  Pub.  Sts.  Mass.,  ch.  145, 
§  7.  In  New  York  the  marriage  of  a 
lunatic  is  valid  until  duly  annulled.  It 
cannot  be  impeached  collaterally,  as  in 
an  action  for  the  price  of  necessaries 
furnished  to  an  insane  wife.  Stuckey 
V.  Mathes,  24  Hun,(N.  Y.)  461. 

Where  Insanity  Is  Fraudulently  Con- 
cealed.—  Where  one  of  the  parties  to  a 
marriage  is  insane,  and  this  fact  is 
fraudulently  concealed  from  the  other, 
the  marriage  will  be  declared  invalid 
by  reason  of  fraud  vitiating  the  con- 
tract. Keyes  fa.  Keves,  22  N.  H.  5153. 
In  Hancock  v.  Peaty,  L.  R.,  i  P.  &-'D. 
535,  where  the  husband  was  unaware  of 
his  wife's  insanit}'  when  the  marriage 
took  place,  a  decree  of  nullity  was  en- 
tered on  the  petition  of  the  wife's  rela- 
tives. See  Smith  v.  Smith,  47  Miss.  211; 
Hamaker  v.  Hamaker,  18  111.  137. 

Insanity  Subsequent  to  Marriage. — 
Insanity  coming  upon  a  person  after 
marriage  is  no  ground  for  divorce. 
Smith  w.- Smith,  47  Miss.  211. 

A  verdict  in  an  action  to  set  aside  a 
marriage,  that  the  person  was  sane,  is 
not  inconsistent  with  the  iinding  of  an 
inquisition  that  he  was  a  lunatic  two 
days  later  and  for  six  months  prior. 
Viets   V.  Troy   Nat.   Bank,  loi  .N.    Y. 

563- 

1.  Powell  V.  Powell,  18  Kan.  371. 

2.  Insanity  as  a  Defence  to  a  Charge  of 
Adultery. — In  Nichols  v.  Nichols,  31 
Vt.  32S,  the  libel  was  by  the  husband 
for  a  divorce  a  vinculo,  for  the  adultery 
of  the  wife,  who  was  insane.  Redfield, 
C.  J.,  in  delivering  the  opinion,  said: 
"The  court  held  that  general  insanity 
is  a  full  defence  for  all  acts  which,  by 
the  statute,  are  grounds  of  granting 
divorce.  In  regard  to  severity  and  de- 
sertion,  there    could    be   no  question. 


There  is  wanting  the  consenting  will 
which  is  indispensable  to  give  the  acts 
the  quality  either  of  severity  or  deser- 
tion. The  case  is  the  same  in  regard 
to  acts  of  sexual  intercourse  with  one  not 
the  husband.  If  done  by  force  or  fraud  no 
one  could  pretend  that  it  formed  any 
ground  of  dissolving  the  bonds  of  mat- 
rimony. And  insanity  is  even  more 
an  excuse,  if  possible,  than  either 
force  or  fraud.  It  not  onl3'  is  not  the 
act  of  a  responsible  agent,  but  in  some 
sense  it  might  fairly  be  regarded  as 
superinduced  by  the  consent  or'conniv- 
ance  of  the  husband,  since  he  has  the 
right  and  is  bound  in  duty  to  restrain 
the  wife,  when  bereft  of  reason  and  the 
power  of  self  control,  from  the  commis- 
sion of  all  unlawful  acts,  both  to  herself 
and  others.  .  .  And  if  the  case  were 
shown  of  those  to  whose  care  the  hus- 
band had  prudently  entrusted  his  wife 
for  care  or  for  cure  (as  he  might  lawfully 
do),  having  betrayed  or  abused  this  Con- 
fidence to  purposes  of  crime  on  their  part, 
as  might  possibly  occur  without  his  fault, 
he  surely  could  not  blame  his  insane 
wife  for  the  treachery  of  his  own 
agents,  or  their  assistants.  In  insanity 
it  is  well  known  that  the  subject  is  lia- 
ble to  such  illusions  as  to  mistake  utter 
strangers  for  the  nearest  relatives.  If, 
too,  they  retain  only  the  ordinary 
stimulus  of  propensity,  at  such  a  time, 
with  no  power  of  self  control,  they  are, 
of  course,  at  the  mercy  of  every  base 
man.  But  in  many  cases  sexual  pro- 
pensity is  more  or  less  excited  during 
insanity,  and  the  liability  to  such  con- 
tingencies proportionally  increased.  In 
such  cases,  for  the  husband  to  seek  for 
a  dissolution  of  the  marriage  relation 
must  argue  great  weakness  or  great  de- 
pravity. 

"We  have  read  the  case  of  Matchin  v. 
Matchin,  6  Pa.  St.  332,  and  the  opinion 
of  the  late  Chief  Justice  Gibson, 
where  he  attempts  to  maintain  that  the 
adultery  of  the  wife,  although  insane,  is 
sufBcient  ground  of  divorce,  for  the  rea- 
son that  it  tends  to  impose  a  spurious 
oifspring  upon  the  husband.  The  rea- 
son is  one  which  will  have  no  applica- 
tion to  similar  acts  committed  by  the 
husband,  and,   as   applied  to  the  wife, 
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9.  Insanity  as  Affecting  Partnership. — In  England,  the  insanity 
of  a  partner  will  not  of  itself  work  a  dissolution  of  the  partner- 
ship. It  is  a  ground  for  dissolution  only,  and  if  the  continuing 
partner  does  not  avail  himself  of  it,  it  will  be  presumed  that  he 
is  willing  to  wait  to  see  whether  the  incapacity  of  his  partner 
may  not  prove  merely  temporary.^ 


seems  truly  revolting  to  all  just  sense  of 
propriety  and  decency.  '  We  are  sur- 
prised that  such  an  opinion  should 
ever  have  found  admission  into  the  re- 
ports, and  should  be  shocked  at  the 
prospect  that  it  could  ever  gain  general 
countenance  in  the  American  Repub-. 
lie."  See  also  Broadstreet  v.  Broad- 
street,  7  Mass.  474;  Wray  v.  Wray,  19 
Ala.  522. 

In  Matchin  v.  Matchin,  6  Pa.  St.  332, 
Chief  Justice  Gibson  said:  "A  wife's 
insanity,  though  so  absolute  as  to  have 
effaced  from  her  mind  the  first  lines  of 
conjugal  duty,  would  not  be  a  defence 
to  a  libel  for  adultery,  though  it  would 
be  a  defence  to  an  indictment  for  it. 
The  offence  is  a  social  as  well  as  a 
moral  one,  and  it  is  agreed  by  the 
civilians  to  be  less  grievous  to  the  suf- 
ferer, though  not  less  immoral,  when  it 
is  committed  by  the  husband,  whose 
transgression  cannot  impose  a  svipposi- 
titious  offspring  on  the  wife,  than  it  is 
when  committed  by  the  wife,  whose 
transgression  may  impose  such  an  off- 
spring on  the  husband;  and  hence  it 
probably  was  —  though  the  kindred 
fault  of  barrenness  was  also  cause  of 
divorce — that  the  right  of  repudiation 
was  confined,  in  the  primitive  ages,  to 
the  husband;  for  there  is  no  instance  of 
an  exercise  of  it  by  a  wife  till  the  time 
of  Cicero;  or  shortly  before  it.  Coop- 
er's notes  to  Justinian,  lib.  i,tit.  9,  §  i, 
p.  435.  A  libel  for  divorce  is  said  to 
partake  of  the  nature  of  a  criminal  pro- 
ceeding; but  the  primary  intent  of  it  is 
undoubtedly  to  keep  the  sources  of  gen- 
eration pure,  and  when  they  have  been 
corrupted  the  preventive  remedy  is  to 
be  applied  without  regard  to  the  moral 
responsibility  of  the  svibject  of  it.  It  is 
true  that  neither  the  canon  law  nor 
our  own  statute  makes  any  distinction 
as  to  sex;  but  that  the  legislation  of 
England,  to  which  the  dissolution  of 
marriage  in  that  country  exclusively 
belongs,  is  guided  by  an  opposite  prin- 
ciple, is  proved  by  its  readiness  to  di- 
vorce for  the  adultery  of  the  wife,  and 
its  reluctance  to  divorce  for  the  adul- 
tery of  the  husband.  There  have  been 
but  two  instances  of  the  latter,  and  in 


each  of  them  the  offence  was  marked 
with  such  circumstances  of  brutality 
that  a  continuance  of  the  nuptial  rela- 
tion would  have  reflected  the  disgrace 
of  the  husband  on  the  wife.  The  dis- 
tinction is  said  to  be  preserved  in  the 
laws  of  many  other  countries;  and 
though  it  is  not  expressly  preserved  in 
the  application  of  the  remedy  under  our 
own,  we  are  nevertheless  at  liberty 
to  conclude  that  insanity  might  be  a 
bar  to  divorce  at  the  suit  of  the  wife 
when  it  would  not,  in  similar  circum- 
stances, be  a  bar  to  divorce  at  the  suit 
of  the  husband. 

"To  say  the  least,  adultery  committed 
under  the  irresistible  impulse  of  that 
morbid  activity  of  the  sexual  propensity 
which  is  called  nymphomania,  or  more 
recently  erotic  mania,  would  certainly 
be  ground  of  divorce,  though  not  of 
indictment.  The  great  end  of  matrimony 
is  not  the  comfort  and  convenience  of 
the  immediate  parties,  though  these  are 
necessarily  embarked  in  it;  but  the 
procreation  of  a  progeny  having  a  legal 
title  to  maintenance  by  the  father;  and 
the  reciprocal  taking  for  better,  for 
worse,  for  richer,  for  poorer,  in  sickness 
and  in  health,  to  love  and  cherish  till 
death,  are  important,  but  only  modal 
conditions  of  the  contract,  and  no  more 
than  ancillary  to  the  principal  purpose 
of  it.  The  civil  rights  created  by  them 
may  be  forfeited  bjr  the  misconduct  of 
either  party;  but  though  the  forfeiture 
can  be  incurred,  so  far  as  the  parties 
themselves  are  concerned,  only  by  a 
responsible  agent,  it  follows  not  that 
those  rights  must  not  give  way  without 
it  to  public  policy,  and  the  para- 
mount purposes  of  the  marriage — the 
procreation  and  protection  of  legitimate 
children,  the  institution  of  families,  and 
the  creation  of  natural  relations  among 
mankind;  from  which  proceed  all  the 
civilization,  virtue  and  happiness  to  be 
fovmd  in  the  world." 

1.  In  Jones  v.  N03',  2  Mylne  v.  Keen 
125,  one  of  two  partners  having  con- 
tinued the  partnership  business  for 
some  time  after  the  lunacy  of  the  other, 
and  having  then  sold  the  business,  the 
representative  of  the  deceased   lunatic 
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In  some  of  the  United  States  it  has  been  decided  that  the  in- 
sanity of  a  partner  works  the  dissolution  of  a  partnership. ^ 

10.  Insane  Persons  as  Makers  or  Endorsers  of  Promissory  Notes. — 
The  insanity  of  the  maker  or  endorser  of  a  promissory  note  may 
be  set  up  as  a  defence  to  an  action  on  the  note.*  But  where  one 
in  good  faith  takes  a  note  signed  by  a  person  of  whose  incom- 
tency  to  do  business  he  has  no  notice,  and  in  a  transaction  which 
is  not  Hkely  to  call  his  attention  to  it,  he  can  recover  on  the  note.^ 
Where,  however,  a  promissory  note,  payable  in  bank,  is  given  upon 
an  unexecuted  consideration  to  one  who  knew  of  the  maker's  dis 


partner  was  held  to  be  entitled  to  his 
share  of  the  partnership  profits  up  to 
the  period  of  sale.  In  this  case  the 
Master  of  the  Rolls  said:  "It  is  clear 
upon  principle  that  the  complete  inca- 
pacity of  a  party  to  an  agreement  to 
perform  that  which  was  a  condition  of 
the  agreement  is  a  ground  for  deter- 
mining the  contract;  the  insanity  of  a 
partner  is  a  ground  for  the  dissolution 
of  the  partnership,  because  it  is  an  im- 
mediate incapacity;  but  it  may  not  in 
the  result  prove  to  tie  a  ground  of  disso- 
lution, for  the  partner  may  recover  from 
his  malady.  When  a  partner,  there- 
fore, is  affected  with  insanity,  the  con- 
tinuing partner  may,  if  he  think  fit, 
make  it  a  ground, of  dissolution;  but  in 
that  case  ...  in  order  to  make  it  a 
ground  of  dissolution,  he  must  obtain  a 
decree  of  the  court.  If  he  does  not  ap- 
ply to  the  court  for  a  decree  of  dissolu- 
tion, it  is  to  be  considered  that  he  is 
•vfilling  to  wait  to  see  whether  the  inca- 
pacity of  his  partner  may  not  prove 
merely  temporary.  If  he  carry  on  the 
partnership  business  in  the  expectation 
that  his  partner  may  recover  from  his 
insanity,  so  long  as  he  continues  the 
business  with  that  expectation  or  hope 
there  can  be  no  dissolution."  See  also 
Sadler  v.  Lee,  6  Beav.  324;  Sayers  v. 
Bennet,  i  Cox  107;  Besch  v.  Frolich,  i 
Phillips  172. 

The  English  rule  has  been  followed 
in  Pennsylvania,  Uberoth  v.  Union 
Bank,  9  Phila.  (Pa.)  83;  and  in  New 
Jersey,  Doughty  v.  Doughty,  3  Halst. 
Ch.  (N.  J.)  227.  See  also  Raymond  v. 
Vaughan,  17  111.  App.  144;  Reynolds  v. 
Austin,  4  Del.  Ch.  24;  Re  Wilkie,  3 
Australian  J.  R.  12;  Re  Anderson,  4 
Victorian  L.  R.,  Eq.  103.  - 

1.  In  Neiv  Tork  it  has  been  held  that 
death,  insanity  and  bankruptcy  work  a 
dissolution  of  a  partnership.  Griswold 
v.  Waddington,  15  Johns.  (N.  Y.)  57. _ 

In  Tennessee,  a  finding  of  an  inqui- 


143 


sition  of  lunacy  against  apartner  works 
an  immediate  dissolution.  Isler  v. 
Baker,  6  Humph.  (Tenn.)  85. 

In  Neiv  Hampshire  the  English  rule 
has  been  doubted.  Davis  v.  Lane,  10 
N.  H.  156. 

2.  McClain  f.  Davis,  77  Ind.  419; 
Hannahs  v.  Sheldon,  20  Mich.  278; 
Rice  V.  Peet,  15  Johns.  (N.  Y.)  503; 
Davis  V.  Tarver,  65  Ala.  98;  Seaver  v. 
Phelps,  II  Pick.  (Mass.)  304. 

3.  Shoulters  v.  Allen,  51   Mich.  529. 
In  Lancaster  Co.  Bank  »•   Moore,  78 

Pa.  St.  407,  Moore,  desiring  to  borrow 
money  from  one  Stauffer,  gave  his  note 
to  him.  It  was  discounted  in  good  faith 
at  a  bank  for  Stauffer,  and  he  gave 
Moore  his  check  for  the  amount.  An 
inquest  afterwards  begun  found  Moore 
a  lunatic  for  a  time  anterior  to  the  dis- 
count of  the  note.  The  finding  was 
traversed.  The  bank  had  no  notice  of 
Moore's  lunacy.  On  a  suit  by  the  bank 
on  the  note  against  Moore,  held  that 
the  contract  being  executed  and  with- 
out fraud,  the  insanity  of  Moore  was  ■ 
not  a  defence. 

Moore  v.  Hershey,  go  Pa.  St.  543, 
was  an  action  by  an  endorsee  against 
the  maker  of  a  promissory  note,  and  evi- 
dence was  offered  to  prove  that  the 
maker  had  received  no  consideration 
for  the  note,  which  fact  the  plaintiff  had 
admitted  in  conversation,  proof  having 
been  made  that  the  maker  was  insane; 
the  offer  was  rejected,  the  court  below 
ruling  that  as  the  note  in  suit  was  com- 
mercial paper  and  the  plaintiff  a  holder 
for  value,  the  consideration  could  not 
be  inquired  into.  This  was  held  to  be 
error.  Paxson,  J.,  said:  "We  place 
our  ruling  upon  the  broad  ground  that 
the  principle  of  commercial  law  above 
referred  to  does  not  apply  to  commer- 
cial paper  made  by  madmen.  . 
The  true  rule  applicable  to  such  cases 
is,  that  while  the  purchaser  of  a  prom- 
issory note  is  not  bound  to  enquire  into 
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ability,  though  it  has  passed  into  the  hands  of  an  innocent  pur- 
chaser, it  may  be  disaffirmed.  In  such  a  case  the  purchaser  of 
the  note  takes  it  with  constructive  notice  of  the  maker's  disa- 
bility.i 

11.  Torts  of  Insane  Persons. — An  insane  person  is  liable  in  dam- 
ages for  any  torts  that  he  may  commit.^  The  damages  are  lim- 
ited to  an  amount  sufficient  to  compensate  the  injured  party  for 
the  actual  injuries  suffered,  and  punitive  damages  cannot  be  re- 
covered in  such  cases.* 

12.  Insane  Persons  as  Witnesses. — An  insane  person  is  competent 
to  be  a  witness  if  he  understands  the  nature  of  an  oath,  and  has 
sufficient  mental  power  to  give  a  correct  account  of  what  he  has 
seen  or  heard. ■* 


its  consideration,  he  is  affected  oy  the 
status  of  the  maker,  as  in  the  case  of  a 
married  woman  or  a  minor.  In  neither 
of  .these  cases  can  he  recover  against 
the  maker.  In  the  case  of  a  lunatic, 
however,  he  may  recover,  provided  he 
had  no  knowledge  of  the  lunacy,  and 
the  note  was  obtained  without  fraud, 
and  upon  a  proper  consideration." 

But  an  accommodation  endorser  of  a 
promissory  note  who  receives  no  benefit 
therefrom  either  to  himself  or  his  es- 
tate, may  defend  against  a  bona  fide 
holder  on  the  ground  that  he  was  non 
compos  mentis  at  the  time  of  the  en- 
dorsement; and  this  though  the  holder 
had  at  the  time  of  the  transfer  to  him 
no  knowledge  of  the  endorser's  insanity. 
Wirebach  -u.  First  Nat'l  Bank,  97  Pa. 
St.  543.  See  also  Sentance  v.  Poole,  3 
C.  &  P.  i;  Burke  v.  Allen,  29  N.  H. 
106. 

1.  McClain  v.  Davis,  77  Ind.  419; 
Wirebach  v.  First  National  Bank,  97 
Pa.  St.  543. 

2.  By  the  common  law,  as  generally 
stated  in  the  books,  a  lunatic  is  civilly 
liable  to  make  compensation  in  dam- 
ages to  persons  injured  by  his  acts,  al- 
though being  incapable  of  criminal 
intent,  he  is  not  liable  to  indictment  and 
punishment."  Chief  Justice  Gray, 
in  Morain  t).;  Devlin,  132  Mass.  87; 
'citing   Bac.   Max.    reg.   7;    Weaver   v. 

Ward,  Hob.  134;  2  Rol.  Ab.  547;  1  Hale, 
P.  C.  15,  16;  I  Hawk.,  ch.  1^5;  Bac.  Ab., 
Idiots  and  Lunatics,  E.;  Haycraft  v. 
Creasy,  2  East.  92,  104;  i  Chat.  PI.  (2d 
Am.  ed.)  65;  Morse  v.  Crawford,  17 
Vt.  499;  Cross  V.  Kent,  32  Md.  581; 
Ward  V.  Conatser,  4  Baxt.  (Tenn.)  64; 
Bullock  V.  Babcock,  3  Wend.  (N.  Y.; 
391;  Behrens  v.  McKenzie,  23  Iowa 
333;  Lancaster  Co.  Bank  v.  Moore,  78 
Pa.  St.  407,  412;  Dickinson  v.  Barber, 
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9  Mass.  225;  Brown  v.  Howe,  9  Gray 
(Mass.)  84. 

In  Morain  v.  Devlin,  132  Mass.  87, 
it  was  held  that  a  lunatic  was  civilly 
liable  for  an  injury  caused  by  the  de- 
fective condition  of  a  place,  not  in  the 
exclusive  occupancy  and  control  of  a 
tenant,  upon  real  estate  of  which  he 
was  the  owner,  and  of  which  his  guar- 
dian had  the  care  and  management. 

Slander. — -If  actual  injury  is  sustained, 
damages  may  be  recovered  for  slan- 
derous words  spoken  by  a  lunatic.  In 
Dickinson  v.  Barber,  9  Mass.  225,  the 
court  said  that  where  derangement  was 
great  and  notorious,  so  that  the  speak- 
ing the  words  could  produce  no  effect 
on  the  hearers,  it  was  manifest  no  dam- 
age would  be  incurred.  But  where 
the  degree  of  insanity  was  slight,  or 
not  uniform,  the  slander  might  liave 
its  effect,  and  it  would  be  for  the  jury 
to  judge  upon  the  evidence  before  them 
and  measure  the  damages  accordingly. 
In  Bryant  t).  Jackson,  6  Humph.  (Tenn.) 
199,  however,  insanity  was  held  a  good 
plea  in  defence  to  an  action  for  slan- 
der. See  also  Homer  -u.  Marshall,  5 
Munf  (Va.)  446;  Yeates  v.  Reed,  4 
Blackf.  (Ind.)  463. 

3.  Krom  v.  Schoonmaker,  3  Barb.  (N. 
Y.)  647;  Cross  V.  Kent,  32  Md.  s8i; 
Ward  V.  Conatser,  4  Baxt.   (Tenn.)  64. 

4.  District  of  Columbia  v.  Arrnes, 
107  U.  S.  519;  People  v.  New  York 
Hospital,  3  Abb  N.  C.  (N.  Y.)  229; 
Sarbach  v.  Jones,  20  Kan.  407. 

In  the  leading  case  of  Hartford  v. 
Palmer,  16  Johns.  (N.  Y.)  143,  the  rule 
is  laid  down  "that  all  persons  who  are 
examined  as  witnesses  must  be  fully 
possessed  of  their  understanding;  that  is 
such  understanding  as  enables  them  to 
retain  in  memory  the  events  of  which 
they  have   been  witnesses,    and   gives 
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In  accordance  with  the  general  rules  of  evidence,  the  compe- 
tency of  an  insane  witness  is  to  be  decided  by  the  court  upon 
examination  of  the  witness  himself,  and  of  other  witnesses  com- 
petent to  testify  as  to  the  nature  of  his  insanity ;  the  credibility 
of  the  insane  witness  is  for  the  determination  of  the  jury.^ 


them  a  knowledge  of  right  and  wrong; 
that,  therefore,  idiots  and  lunatics, 
whilst  under  the  influence  of  their  mal- 
ady, not  possessing  their  share  of  under- 
standing, are  excluded." 

It  is  no  objection,  either  to  the  com- 
petency or  credibility  of  a  witness  that 
he  is  subject  to  fits  of  mental  derange- 
ment, if  it  appears  that  he  is  sane  at  the 
time  he  is  offered.  Campbell  v.  State, 
23  Ala.  44.  Thus,  on  a  trial  for  forgery 
M  was  introduced  as  a  witness  for  the 
commonwealth,  and  gave  important 
testimony  against  the  prisoner.  He 
was  examined  and  cross  examined  for 
two  days,  and  neither  the  counsel  nor 
the  court  suspected  that  he  was  de- 
ranged, though  they  thought  he  w^as 
drinking  deeply.  After  the  conclusion 
and  sentence  of  the  prisoner  a  new 
trial  was  moved  for  on  the  ground  that 
M  was  deranged  when  he  gave  his  evi- 
dence; and  it  was  proved  that  he  had 
been  deranged  a  few  days  before  the 
trial  and  within  a  few  days  after  it,  and 
so  continued.  But  the  judge  who  tried 
the  prisoner  overruled  the  motion  and 
certified  that  at  the  time  of  M's  exami- 
nation he  was  a  competent  and  proper 
witness,  and  not  laboring  under  any 
mental  disability  whatever.  On  an  ap- 
peal it  was  held  that,  as  the  proofs  did 
not  show  derangement  at  the  time  of 
M's  examination,  he  was  a  competent 
witness.  Coleman  v.  Commonwealth, 
25  Gratt.  (Va.)  S65.  See  also  Queen 
«.  Hill,  20  L.  J.,  N.  S.  22;  Evans  t;. 
Hettich,  7  Wheat.  (U.  S.)  453,  470. 
In  Kendall  v.  May,  10  Allen  (Mass.) 
59,  it  was  held,  under  a  statute  permit- 
ting the  parties  to  a  civil  action  to  tes- 
tify therein,  except  that  when  one  party 
"is  shown  to  the  court  to  be  insane,  the 
other  party  shall  not  be  admitted  to 
testify  in  his  own  favor,"  that  a  party 
might  be  permitted  to  testify  in  his  own 
favor,  although  the  adverse  partj'  was 
insane,  if  it  appeared  that  the  insane 
party  was  in  fact  competent   to  testify. 

1.  The  Competency  of  an  Insane  Wit- 
ness a  Question  for  the  Court.  The 
question  whether  a  person  who  is 
offered  as  a  witness  is  insane  at  the 
time  goes  to  the  competency  of  the 
witnes's,  and  is  a  preliminary  question 
to  be  decided  by  the  court. 


The  question  whether  a  witness,  sane 
at  the  time  he  testifies,  was  insane  at 
the  time  of  the  transaction  with  regard 
.  to  which  he  testifies,  goes  to  the  credi- 
bility of  his  testimony,  and  not  to  his 
competency,  and  is  therefore  a  subject 
for  evidence  to  the  jury,  to  be  adduced 
by  the  offering  party  with  his  other 
evidence.  Holcomb  v.  Holcorab,  28 
Conn.  177;  Grantt;.  Thompson,  4  Conn. 
203;  Coleman  v.  Commonwealth,  25 
Gratt.  (Va.)  865. 

In  Cannady  v.  L3'nch,  27  Minn.  435, 
the  plaintiff  alleged  in  her  complaint 
that  by  reason  of  certain  acts  com- 
mitted by  the  defendant  she  became  in- 
sane, and  was  so  adjudged,  and  was 
confined  in  an  asylum,  and  that  she 
would  always  be  weak  in  mind  and 
bod^'.  She  was  sworn  as  a  witness,  but 
the  defendant  objected  to  her  testifying, 
because  it  appeared  from  her  com- 
plaint that  she  came  within  the  pro- 
vision of  a  statute  excluding  persons 
of  unsound  mind  from  being  witnesses. 
The  objection  was  overruled.  On  ap- 
peal the  lower  court  was  sustained,  the 
supreme  court  saying:  "It  [the  statute] 
intends  to  affirm  the  common  law  rule 
on  the  subject,  and  admit  persons  as 
witnesses  when,  at  the  time  they  are 
offered  to  be  sworn,  they  are  possessed 
of  'such  an  understanding  as  enables 
them  to  retain  in  memory  the  events  of 
which  they  have  been  witnesses,  and 
gives  them  a  knowledge  of  right  and 
wrong,'  sufficient  to  appreciate  the 
sanctity  and  binding  force  and  obliga- 
tion of  an  oath.  If  a  person  offered  as 
a  witness  must  be  tested  by  this  rule,  it 
is  evident  the  test  must  be  applied  by 
the  trial  court  at  the  time  of  offering 
him.  His  condition  at  that  time  must 
determine  his  competency.  This  can- 
not be  established  by  the  allegations 
of  the  pleadings.  It  is  not  the  purpose 
or  office  of  pleadings  to  ascertain  or 
make  or  present  any  issue  on  the  com- 
petency of  witnesses  to  be  sworn  on 
the  trial.  The  trial  court  may  take  into 
account  the  allegations  and  admissions 
in  the  pleadings  bearing  on  the  mental 
condition  of  any  person  offered  as  a 
witness,  as  it  may  resort  to  any  other 
evidence  to  ascertain  the  fact,  but  they 
are  not  to  be  taken  as  conclusively  de- 
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13.  Deeds  of  Insane  Grantors — [a)  When  Void  or  Voidable. — 
The  deed  of  an  insane  person  is  only  voidable,  and  not  void. 
This  is  the  rule  in  England  and  in  those  of  the  United  States  in 
which  the  committee  is  held  not  to  have  an  estate  in  the  lands  of 
the  insane  ward.*     In  those  States,  however,  in  which  convey- 


termining  such  condition.  The  court  ciple  C.  J.  Gibson,  in  Snowden  v. 
below  did  not  err  in  overruling  defend-  Dunlavey,  ii  Pa.  St.  522,  held  that  the 
ant's  objection  to  plaintiif  as  a  witness, ,  estate  of  a  lunatic  might  be  transferred 


based  on  the  allegation  in  her  com- 
plaint that  she  at  one  time  became 
insane.  It  was  not  the  duty  of  the  trial 
court  to  examine  plaintiff  as  to  her 
mental  soundness,  merely  because  de- 
fendant alleged  her  to  be  unsound, 
unless  it  saw  in  her  some  indication  of 
unfitness  to  testify.  It  must  be  pre- 
sumed that  the  court  declined  to  ex- 
amine her  because  it  saw  no  such 
indication." 

In  Lewis  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  508,  the  court //«/<?  that  the  tes- 
timony of  a  witness  who  declares  him- 
self unable  to  answer  questions  put  to 
him  on  cross-examination,  on  the 
ground  that  his  memory,  at  times,  failed 
him  in  consequence  of  mental  injury 
resulting  from  a  sunstroke,  and  that  such 
was  his  present  condition,  is  not  to  be 
stricken  out,  but  should  be  submitted  to 
the  jury. 

At  tile'  trial  of  an  action,  a  witness, 
seventy-eight  years  old,  with  little 
inowledge  of  passing  events,  and  but  a 
feeble  memory  of  past  transactions, 
who  did  not  know,  while  upon  the 
stand,  where  he  stayed  the  night  before, 
or  where  he  came  from  to  the  court 
room,  and  seemed  to  have  absolutely 
no  memory  in  reference  to  the  recent 
events  in  his  life,  was  permitted  to  tes- 
tify as  to  the  circumstances  attending 
a  conveyance  executed  to  him  some  six 
years  previously.  Held,  that  his  testi- 
mony was  worthless.  WoodhuU  v. 
Whittle,  30  N.  W.  Rep.  (Mich.)  368. 

1.  Conveyance  by  Matter  of  Record. — 
At  common  law  the  conveyance  of  an 
insane  person  by  matter  of  record  was 
neither  void  nor  voidable.  In  Mans- 
field's Case,  12  Rep.  123,  a  monstrous 
and  deformed  cripple,  who  had  been  an 
idot  from  his  birth,  and  who  had  been 
borne  away  from  his  guardian  by 
stealth,  was  held  concealed  till  he  had 
acknowledged  a  fine  of  his  land;  and 
though  his  idiocy  was  visible  at  a  glance, 
and  Lord  Dyer  said  that  the  judge 
who  took  the  acknowledgment  was  un- 
worthy to  take  another,  the  fine  was 
allowed  to  stand.     Applying  this  prin- 
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to  another  by  means  of  proceedings  in 
partition. 

Feoffment. — At  common  law  the 
feoffment  of  a  madman  was  only  void- 
able, but  his  deed  was  absolutely  void. 
In  De  Silver's  Estate,  5  Rawle  ( Pa.)  1 1 1, 
C.  J.  Gibson  said:  "The  authorities 
distinctly  show  that  the  feoffment  and 
livery  of  a  lunatic  or  madman  are  not 
void  but  voidable,  and  that  as  they 
work  a  divestiture  of  his  seisin,  they 
preclude  the  possibility  of  an  escheat  by 
his  death,  because  seisin  must  be  found 
by  the  inquest,  as  well  as  a  failure  of 
heirs,  devisees,  or  known  kindred.  His 
feoffee  holds  discharged,  because  an 
avoidance  of  the  act  would  not  restore 
the  seisin  of  the  lunatic  at  the  time  of 
his  death,  which  is  essential  to  an  es- 
cheat of  his  estate  to  the  immediate  lord 
of  the  fee."  It  was  accordingly  held 
that  though  escheats  take  effect  in 
Pennsylvania,  not  on  principles  of 
tenure,  but  by  force  of  the  statutes,  yet 
these  statutes  require  the  decedent  to 
have  been  seized  at  the  time  of  his  death. 
See  also  Thompson  v.  Leach,  12  Mod. 

173- 

Where  Deed  Is  EoLUivalent  to  Feoff- 
ment.— Where  a  deed  is  equivalent  to  a 
feoftment,  with  livery  of  seisin,  it  is 
voidable  merely  and  not  void.  Thus 
in  Maryland  it  was  held  that  where  an 
estate  was  devised  to  one  in  tail,  and  if 
he  died  without  heirs  of  his  body,  then 
to  another  in  tail,  and  the  first  tenant 
in  tail  conveyed  the  land  in  fee  by  deed 
of  bargain  and  sale,  which  in  Maryland 
was  equivalent  to  livery  of  seisin,  and 
then  died,  that  the  remainderman 
could  not  impeach  the  deed  on  the 
ground  that  at  the  time  of  its  execution 
the  bargainor  was  non  comfos  mentis. 
Key  V.  Davis,  i  Md.  32.  The  modern 
authorities  generally  hold  that  a  deed 
of  an  insane  person,  in  whatever  form 
it  may  be,  is  voidable  only  and  not  void. 
Arnold  v.  Richmond  Iron  Works,  i 
Gray  (Mass.)  434;  Crawford  v.  Sco- 
vell,  94  Pa.  St.  48;  Gribben  t;.- Maxwell, 
34  Kan.  8;  Burnham  v.  Kidwell,  113 
111.  425;  Copenrath  v.  Kienby,  83  Ind. 
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ances  by  insane  persons  are  declared  void  by  statute,  and  in  those 
in  which  the  committee  is  vested  with  the  legal  estate  of  his 
ward,  conveyances  by  an  insane  person  after  the  finding  of  an 
inquisition,  and  the  appointment  of  a  committee,  are  absolutely 
void.* 

In  order  to  invalidate  a  deed  executed  by  an  insane  grantor,  it 
must  appear  that  the  grantor  was  subject  to   insane  delusion  at 


18;  Fay  V.  Burditt,  81  Ind.  433;  Physio- 
Medical  College  V.  Wilkinson,  108  Ind. 
314;  Lincoln  -u.  Buckmaster,  32  Vt.  52; 
Beverley's  Case,  4  Coke  123  b;  Allis  v. 
Billings,  6  Met.  (Mass.)  415;  Seaver  v. 
Phelps,  II  Pick.  (Mass.)  304;  Jackson 
•V.  Burchin,  14  Johns.  (N.  Y.)  124; 
Somers  v.  Pumphrey,  24  Ind.  231; 
Musselman  v.  Craven,  47  Ind.  i;  Freed 
V.  Brown,  55  Ind.  310;  Riggan  v.  Green, 
So  N.  C.  236;  Eaton  v.  Eaton,  8  Vroom 
(N.  J.)  108;  Yauger  v.  Skinner,  i  Mc- 
Cart.  (N.  J.)  389;  Breckinridge  v. 
Ormsly,  i  J.  J.  Marsh.  (Ky.)  236; 
Thomas  *.  Hatch,  3  Sumn.  (U.  S.)  170; 
Tucker  v.  Moreland,  10  Pet.  (U.  S.)  58; 
Wait  V:  Maxvfell,  5  Pick.  (Mass.)  217. 
1.  In  England  the  finding  of  insanity 
"by  an  inquisition  is  not  conclusive  evi- 
dence of  such  insanity  in  collateral  pro- 
ceedings. A  deed  overreached  by  a 
finding  of  insanity  is  therefore  not  nec- 
essarily void.  Niell  v.  Morley,  g  Ves. 
478;  Selby  V.  Jackson,  6  Beav.  192; 
Jacobs  V.  Richards,  18  Beav.  300.  In  In- 
diana a  statute  providing  that  the  deed 
of  one  duly  found  insane  should  be  ab- 
solutely void,  was  held  not  to  apply  to 
deeds  made  before  the  grantor  had 
been  found  insane  by  inquisition.  Mus- 
selman V.  Craven,  47  Ind.  i ;  Freed  v. 
Brown,  55  Ind.  310.  In  Massachusetts, 
after  the  appointment  of  a  guardian,  a 
deed  by  an  insane  ward  is  absolutely 
void.  Wait  v.  Maxwell,  5  Pick. 
(Mass.)  217.  In  Maine  the  same  rule 
prevails.  Hovey  v.  Hobson,  53  Me. 
451.  In  Missouri  the  deed  of  an  insane 
person  under  guardianship  is  void. 
Rannells  v.  Garner,  80  Mo.  474.  In 
Ne-w  Torh  it  has  been  held  that  an  in- 
<]uisition  under  a  writ  de  lunatico  in- 
quirendo,  stating  that  at  the  time  of  the 
exectition  of  a  deed  the  grantor  was  non 
compos  mentis,  is  presumptive  but  not 
conclusive  evidence  of  the  grantor's  in- 
capacity in  an  action  wherein  a  party 
claims  under  a  deed.  Van  Deusen  v. 
Sweet,  51  N.  Y.  378;  L'Amoreux  v. 
Crosby,  2  Paige  (N.  Y.)  Ch.  422;  Os- 
terhout  v.  Shoemaker,  3  Hill  (N.  Y.) 
513;  Griswold  v.  Miller,  15  Barb.  (N. 
Y.)  520;  Jackson  v.  Burchin,  14  Johns. 


(N.  Y.)  124;  Jackson  v.  Gumaer,  2 
Cow.  (N.  Y.)  552;  Fitzhugh  v.  Wilcox, 
12  Barb.  (N.  Y.)  235;  In  re  Christie,  J 
Paige  (N.  Y.)  242. 

Where  a  statute  provided  that  the 
deed  of  a  married  woman,  in  which  her 
husband  does  not  join,  shall  not  be 
valid,  and  it  appeared  that  a  husband 
while  insane  joined  in  a  deed  with  his 
wife,  such  deed  was  held  absolutely 
void.  The  court  said:  "We  think  that 
the  learned  judge  who  presided  at  the 
trial  correctly  ruled  that  if  the  defend- 
ant's husband  was  at  the  time  he 
signed  the  deed  insane,  he  could  give 
no  such  assent  as  would  satisfy  the 
statute.  The  deed  was  void  to  the 
same  extent  as  if  there  had  been  no  as- 
sent by  the  husband,  and  no  subsequent 
action  or  failure  to  act  on  his  part 
could  give  it  validity.  The  cases  cited 
by  the  tenant  to  the  point,  that  the  deed 
or  other  contract  of  an  insane  person  is 
voidable  only,  and  may  be  ratified  by 
him  after  he  becomes  sane,  do  not  ap- 
ply to  this  case.  No  subsequent  assent 
or  ratification  by  the  husband  could 
fulfil  the  requirements  of  the  statute,  or 
give  validity  to  the  deed  as  the  deed  of 
the  wife." 

Insane  Settler. — Leggate  v.  Clark, 
III  Mass.  308.  Conveyances  made  by 
an  insane  settler  without  consideration, 
are  absolutely  void.  Elliott  v.  Ince,  7 
De  G.,  Mac.  &  G.  475;  Clark  v.  Clark,  2 
Vern.  412;  Roddy  v.  Williams,  3  Jones 
&  La.  T.  I. 

In  Miskey's  Appeal,  107  Pa.  St.  611, 
a  man  of  intemperate  habits,  by  which 
he  had  become  enfeebled  in  mind  and 
body,  made  a  voluntary  conveyance  of 
all  his  estate  to  his  father,  in  trust  for 
his  (the  grantor's)  father,  mother  and 
sister.  The  deed  made  no  provision  for 
the  grantor's  wife  and  but  an  inadequate 
provision  was  made  for  the  only  son. 
The  parties  benefiting  by  the  deed 
were  in  affluent  circumstances,  and  the 
consideration  expressed  in  it  was  but 
nominal.  The  deed  contained  no 
power  of  revocation,  and  there  was  no 
proof  that  the  grantor  was  conscious  of 
tnat  fact  or  that  his  attention  was  called 
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the  time  of  the  execution  of  the  deed,  and  that  the  insane  de- 
lusion influenced  him  to  do  the  act,  or  that  he  had  lost  all  power 
of  intelligently  reasoning  on  any  subject.'' 

{b)  Ratification. — Where  the  deed  of  an  insane  person  is  sought 
tq  be  established  on  the  ground  that  the  grantor,  after  his  resto- 
ration to  sanity,  had  ratified  it  by  receiving  and  accepting  the  con- 
sideration, it  must  appear  that  the  ratification  was  the  intelligent 
act  of  the  grantor,  knowing  that  he  was  acting  under  the  con- 
tract contained  in  the  deed,  and  intelligently  availing  himself  of 
the  provisions  of  the  contract  in  his  favor.^  Ratification  may  be 
inferred  if  the  grantor,  after  his  restoration  to  reason,  takes  ad- 
vantage of  the  beneficial  considerations  contained  in  the  contract 
of  conveyance.^ 


to  it.  The  transaction  was  under  the 
professional  advice  of  the  father's  attor- 
ney, and  the  son's  private  attorney  was 
not  cognizant  of  the  proceedings.  Held, 
in  a  suit  in  equity  brought  by  the 
widow,  and  administratrix  of  the  gran- 
tor, to  set  aside  the  deed,  that  the  deed 
should  be  set  aside  in  favor  of  the  gran- 
tor's widow,  and  the  property  be  trans- 
ferred to  her  as  the  administratrix  of 
her  husband's  estate.  But  where  an  in- 
sane father  deeded  lands  to  a  son  to  the 
exclusion  of  three  other  children,  it  was 
held,  in  the  absence  of  any  persuasion 
or  fraud  on  the  part  of  the  son,  that  the 
deed  should  not  be  annulled.  Nailor  v. 
Nailor,  5  Mackey  (D.  C.)  93. 

1.  Deeds  by  Monomaniacs. — In  Eken 
■V.  McCracken,  32  Leg.  Intel.  (Pa.)  405, 
where  a  deed  was  sopght  to  be  avoided, 
it  was  held  that  a  man  may  be  a  mono- 
maniac on  a  particular  subject,  but  if 
the  deed  has  no  connection  with  his 
morbid  condition,  it  will  be  sustained. 
See  also  Jenkins  v.  Morris,  L.  R.,  14 
Ch.  D.  674;  Dennett  v.  Dennett,  44  N. 
H.  531;  Hovey  v.  Hobson,  55  Me.  256. 

Deed  Made  In  Lucid  Interval. — A  deed 
is  good  if  made  in  a  lucid  interval. 
Towart  v.  Sellers,  5  Dow  231. 

Mere  weaKness  of  mind,  not  amount- 
ing to  insanity,  will  not  avoid  a  deed. 
Odell  V.  Buck,  21  'Vl'end.  (N.  Y.)  142; 
Corbit  V.  Smith,  7  Iowa  60;  Darby  v. 
Hayford,  56  Me.  246,  In  Curtis  v. 
Brownell,  42  Mich.  161;,  however,  a 
mortgage  made  by  a  man  who  had  been 
insane  some  time  before  and  had  peri- 
odical recurrences  of  insanity,  and  was 
insane  at  the  time  he  gave  the  mort- 
gage, though  he  had  all  along  man- 
aged his  own  affairs  with  average  cor- 
rectness, and  had  been  treated  by  his 
neighbors  as  competent  to  do  business, 
even  while  they  considered  him  of  un- 


sound mind,  was  set  aside  as  being 
made  while  non  compos  mentis.  See 
also  Kennedy  v.  Murrast,  46  Ala.  i6i; 
Titcomb  w.  Vantyle,  84  111.  371. 

2.  Bond  V.  Bond,  7  Allen  (Mass.)  i. 
In  this  case  the  ratification  of  a  deed 
executed  during  insanity  was  held  not 
to  make  it  eifectual  as  against  the 
grantor's  prior  deed  executed  while  he 
was  sane,  and  recorded  after  the  formal 
execution,  but  before  the  ratification  of 
the  second  deed. 

3.  Thus,  if  one  who,  while  of  unsound 
mind,  has  executed  a  deed  conveving 
land,  after  being  restored  to  his  right 
mind,  and  knowing  that  his  grantee  is 
in  possession  of  the  land  under  the  deed, 
does  not  enter  upon  the  land,  nor  give 
notice  of  his  intention' to  disafiirm  the 
conveyance,  but  receives  payment  of 
the  notes  for  the  price  given  to  him 
while  insane,  his  intention  to  ratify  and 
confirm  the  deed  may  be  inferred;  al- 
though, at  the  time  of  receiving  such 
payment  he  does  not  know  that  he  has 
the  power  of  avoiding  the  deed,  and 
that  by  receiving  such  payment  he  will 
relinquish  that  power.  Arnold  v. 
Richman  Iron  Works,  i  Gray  (Mass. 
434).  In  this  case  the  court  said:  "It 
was  argued  that  the  plaintiff  should  not 
be  bound  in  such  case  of  the  ratification 
of  a  contract  made  whilst  of  unsound 
mind,  without  affirmative  proof  that 
he  knew  that  he  had  the  power  of 
avoiding  his  deed,  and  that,  by  demand- 
ing and  receiving  payment  of  his  notes, 
he  would  relinquish  that  power.  This 
is  not  tenable,  unless  a  man  of  sane 
mind  may  set  up  his  ignorance  of  the 
law  to  excuse  himself  from  lia- 
bility on  his  contracts.  Could  a  man 
who  should  give  a  promise  in  writing 
to  pay  a  debt  of  more  than  six  years' 
standing,    avoid    his    acknowledgment 
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(c)  Power  of  a  Court  of  Equity  to  Set  Aside  Deed  of  an  Insane 
Grantor. — A  court  of  equity,  on  good  cause  shown,  may  set 
aside  a  voidable  conveyance  of  lands  by  an  insane  person,  and 
this  may  be  done  at  the  instance  of  the  grantor  himself  when 
restored  to  reason,  or  by  his  committee  or  guardian,  or  by  his 
executor,  administrator  or  heirs.^ 


and  promise  by  averring  tiiat  he  did 
not  know  tliat  in  point  of  law  he  had  a 
good  bar  to  the  note,  on  the  statute  of 
limitations?  It  seems  to  us  not.  We 
think  the  law  presumes  that  every  man 
of  competent  capacity  to  make  con- 
tracts, either  by  his  knowledge  or  by 
the  aid  of  legal  counsel  or  such  other 
aid  and  advice  as  he  may  avail  him- 
self of,  knows  enough  of  the  law  to 
make  valid  contracts;  and,  at  all  events, 
the  law  will  not  allow  such  an  excuse 
to  exempt  him  from  the  obligation  of 
his  cont;'acts."  See  also  Tucker  v. 
Moreland,  lo  Pet.  (U.  S.)  64;  Eaton  v. 
Eaton,  8  Vroom  (N.J.)  108;  Seaver  v. 
Phelps,  II  Pick.  (Mass.)  304. 

In  Howe  v.  Howe,  99  Mass.  98,  it  was 
held  that  "the  evidence  that  the  grantor 
in  a  deed  remembered  what  he  had 
done  and  afterwards  spoke  of  it  and 
gave  his  reasons  for  it,  and  did  not  ex- 
press any  regret  or  dissent,  was  prop- 
erly admitted  as  tending  to  prove  that 
he  understood  his  act  at  the  time  and 
ratified  it.  The  deed  of  an  insane  per- 
son is  not  void,  but  voidable.  The 
maker  of  it,  or  his  legal  representatives, 
may  avoid  it;  or,  when  in  possession  of 
his  full  powers  of  mind,  if  he  recovers 
his  reason,  he  may  affirm  and  ratify  it. 
The  contract  is  not  a  nullity,  but,  until 
disaffirmed,  is  binding;  and  the  sane 
party  cannot  repudiate  it.  Any  distinct 
and  decisive  act  of  recognition  as  a  valid 
and  subsisting  contract  is  competent 
evidence  of  ratification.  A  new  deliv- 
ery of  the  deed  is  not  requisite,  as  it 
would  be  if  the  deed  of  an  insane  per- 
son were  void.  See  also  AUis  v.  Bill- 
ings, 6  Met.  (Mass.)  415;  Gibson  v. 
Soper,  6  Gray  (Mass.)  279;  Campbell 
V.  Kuhn,  45  Mich.  513;  Jones  v.  Evans, 
7  Dana.  (Ky.)  96. 

In  Schuff  V.  Ransom,  79  Ind.  458,  it 
was  held  that  the  deed  of  an  insane 
grantor  before  office  found  is  voidable 
only  and  that  the  grantor  has  the  right 
to  avoid  or  ratify  it  on  becoming  sane, 
and  that  his  heirs  have  the  same  right; 
but  that  an  action  by  the  heirs  to  set 
aside  such  deed  could  not  be  main- 
tained unless  some  act  disaffirming  the 
deed  had  been  done  before  commencing 


the  suit;  and  that  if  the  complaint 
failed  to  show  this,  it  was  bad  on  de- 
murrer. 

But  in  Valpey  v.  Rea,  130  Mass.  384, 
on  the  trial  of  a  writ  of  entry  by  a  judg- 
ment creditor,  claiming  under  the  levy 
of  an  execution,  of  a  person  to  whom 
the  demanded  premises  were  devised 
by  his  father,  who,  so'me  time  after  the 
will  was  executed,  conveyed  the  prem- 
ises by  deed  to  the  tenant,  it  was  h^ld 
that  the  demandant  might  show  that 
the  grantor  was  insane  at  the  time  he 
made  the  deed,  and  that  he  died  without 
being  restored  to  reason,  although  no 
entry  had  been  made,  or  any  other  act 
had  been  done  to  avoid  the  deed.  See 
also  Rogers  v.  Blackwell,  49  Mich. 
192. 

1.  Kerwin  v.  Hibernia  Ins.  Co.,  25 
Fed.  Rep.  692;  Gribben  v.  Maxwell,  34. 
Kan.  8;  Burnham  v.  Kidwell,  113  111. 
425;  Key  V.  Davis,  i  Md.  32;  Judge  of 
Probate  v.  Stone,  44  N.  H.  593;  Camp- 
bell V.  Kuhn,  45  Mich.  513;  Hunt  f. 
Weir,  4  Dana  (Ky.)  347;  Carew  v. 
Johnston,  2  Sch.  &  Lef.  280;  Fecel  v. 
Gumault,  32  La.  Ann.  91;  Miskey's  Ap- 
peal, 107  Pa.  St.6ii.  The  right  to  avoid 
the  deed  does  not  exist  in  behalf  of 
strangers.  Thus  where  a  person  in 
good  faith  purchased  land  at  a  sale  un- 
der proceedings  to  foreclose  a  mortgage, 
and  brought  an  action  for  possession 
against  the  tenant  of  the  premises  who 
was  not  the  mortgagor,  it  was  held  that 
it  was  incompetent  for  the  defendant 
to  show  that  the  mortgagor  was  of  un- 
sound mind  when  the  mortgage  was 
executed.  Ingraham  v.  Baldwin,  9  N. 
Y.  45.  In  Kilbee  v.  Myrick,  12  Fla. 
419,  the  court  refused  to  set  aside  the 
conveyance  of  an  insane  husband,  at 
the  instance  of  the  wife,  the  husband 
being  still  alive. 

But  in  Valpey  v.  Rea,  130  Mass.  384, 
a  different  rule  prevailed.  On  the  trial 
of  a  writ  of  entry  the  demandant 
claimed  title  as  the  judgment  creditor 
of  Rea  under  the  levy  of  an  execution. 
The  land  demanded  was  devised  to  Rea 
by  his  father,  who,  some  time  after  the 
will  was  executed,  conveyed  the  prem- 
ises by  deed  to  tVie  tenant.    At  the  trial 
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In  England  and  in  most  of  the  United  States  it  is  established 
that  an  executed  contract  for  the  sale  of  lands,  in  good  faith, 
for  a  fair  consideration,  by  an  insane  person  to  one  who  has  no- 
notice  of  the  grantor's  insanity,  will  not  ,be  set  aside,  except  the 
purchase  money  be  restored,  and  the  grantee  placed  in  statu 
quo?- 

the   demandant 


offered  to  prove  that 
Rea's  father  was  insane  when  he  exe- 
cuted the  deed  and  that  he  died  with- 
out being  restored  to  sanity.  It  did 
not  appear  that  any  entry  had  been 
made  or  any  other  act  done  to  avoid 
the  deed.  The  trial  judge  ruled  that 
the  creditor  could  not  avoid  the  deed 
by  showing  the  insanity  of  the  grantor. 
The  supreme  court  held,  on  appeal,  that 
when  the  will  was  proved  Rea,  under 
his  title  as  devisee,  acquired  title  to 
and  the  right  to  entry  upon  the  land, 
and  that  this  right  being,  under  the 
statutes  of  Massachusetts,  subject  to  be 
taken  upon  execution  by  a  creditor, 
such  creditor  would  acquire  the  right  to 
recover  the  land  and  to  avoid  the  deed 
to  Rea,  by  showing  the  insanity  of 
Rea's  grantor. 

1.  Thus  where  an  idiot  mortgaged 
his  land  for  a  loan  which  was  expended 
in  his  care  and  support,  and  the  mort- 
gagee acted  in  good  faith  and  without 
notice,  the  idiot  was  not  permitted  to 
recover  the  land  mortgaged  without  re- 
turning the  amount  of  the  loan.  Burn- 
ham  V,  Kidwell,  113  111.  425. 

Where  Deed  Is  Accepted  Without  No- 
tice of  Grantor's  Insanity. — In  Gribben 
■V.  Maxwell,  34  Kan.  8,  it  was  held  that 
one  who  in  good  faith  buys  land  of  an 
insane  person,  for  a  fair  price,  without 
knowledge  of  his  insanity,  there  having 
been  no  inquisition,  can  hold  the  land 
as  against  an  attempt  to  avoid  the  sale 
without  oifering  to  restore  the  price. 
See  also  Copenrath  v.  Kienby,  83  Ind. 
18;  Addison  v.  Dawson,  2  Vern.  67S; 
Price  V.  Berrington,  3  Mac.  &  G.  486; 
Scanlan  v.  Cobb,  85  111.  296;  Sewing 
Machine  Co.  v.  Barnard,  43  Mich.  379; 
Riggan  v.  Green,  80  N.  Car.  236;  Eaton 
V.  Eaton,  8  Vroom  (N.J.)  108;  Ash- 
craft  V.  De  Armond,  44  Iowa  229;  Beh- 
rens  v.  McKenzie,  23  Iowa  333;  Rusk 
V.  Fenton,  14  Bush  (Ky.)  490;  Yauger 
■V.  Skinner,  i  McCart.  (N.  J.)  389; 
Arnold  v.  Richmond  Iron  Works,  i 
Gray   (Mass.)  434. 

A  conveyance  of  land,  however,  will 
be  set  aside  where,  the  defendants  had 
knowledge  of  plaintiffs  mental  condi- 
tion, and  it  is  not  shown  that  an  ade- 
quate consideration  was  paid  or  agreed 


upon,  and  defendants  have  enjoyed  the 
rents  and  profits  long  enough  to  com- 
pensate them  for  all  they  appear  to- 
have  paid.  Alexainder  v.  Haskins,  68- 
Iowa  73. 

Prior  Restitution  of  Purchase  Money. — 
Some  of  the  American  cases  hold  that 
a  suit  may  be  maintained  by  a  lunatic 
or  his  representatives  for  the  avoidance 
of  a  deed  without  first  restoring  the 
consideration  money  to  the  grantee. 
In  Gibson  v.  Soper,  6  Gray  (Mass.)  279,. 
Thomas,  J.,  said:  "To  say  that  an  in- 
sane man  before  he  can  avoid  a  voidable 
deed  must  put  the  grantee  in  statu  quo,. 
would  be  to  say,  in  effect,  that  in  a 
large,  majority  of  cases  his  deed  shall 
not  be  avoided  at  all." 

In  Hull  IK  Louth,  109  Ind.  315,  A 
procured  a  deed  from  an  insane  person, 
who  received  no  consideration  and  did 
not  comprehend  the  nature  of  the  con- 
sideration. Then  A  mortgaged  the 
land  to  B,  who  acted  in  good  faith,  re- 
lying on  the  record  title.  The  insane 
person  received  no  benefit  from  the 
money  advanced  by  B.  Held,  that  as 
against  B  the  insane  person  was  enti- 
tled to  have  the  title  quieted,  and  this, 
without  a  disaffirmance  or  an  offer  ta 
make  restitution. 

In  Ricketts  v.  JoUiff,  62  Miss.  440,  it 
appeared  that  the  consideration  of  a 
contract  made  by  an  insane  person  had 
been  wasted,  and  it  was  held  that  resti- 
tution was  not  a  condition  precedent  to  , 
the  rescission  of  the  contract. 

In  Pennsylvania,  a,  lunatic,  by' his 
committee,  may  recover  land  conveyed 
by  him  when  insane  without  restoring 
the  purchase  money  or  compensating 
the  defendant  for  improvements.  Rog- 
ers -v.  Walker,  6  Pa.  St.  371.  In  Crawr 
ford  V.  Scovell,  94  Pa.  St.  48,  Trun- 
KEY,  J.,  said:  "To  say  that  an  insane 
man,  before  he  can  avoid  a  voidable 
deed,  must  put  the  grantee  in  statu  quo 
would  oftentimes  be  to  sav  his  deed 
shall  not  be  avoided  at  all.  "The  more 
insane  the  grantor  was  when  the  deed 
was  made,  the  less  likely  will  he  be  to 
retain  the  fruits  of  his  bargain  so  as  to 
be  able  to  make  restitution.  One  of 
the  obvious  grounds  on  which  the  deed 
of  an  insane  man  is  held  voidable  is  not 
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{d)  Specific  Performance. — When  a  person,  while  sane,  enters 
into  an  agreement  to  convey  real'  estate,  and  afterwards  becomes 
insane,  equity  will  enforce  the  specific  performance  of  the  con- 
tract. But  if  the  agreement  is  made  while  the  person  is  insane, 
specific  performance  will  not  be  decreed. ^ 

14.  Testamentary  Capacity — (a)  Definition. — In  order  to  make  a 
valid  will,  a  testator  must  have  sufficient  capacity  to  comprehend 
the  nature  of  the  act  he  is  performing ;  he  must  understand  the 
extent  of  the  property  of  which  he  is  disposing;  he  must  com- 
prehend the  relation  which  he  holds  to  those  who  have  claims 
upon  him,  and  be  capable  of  making  a  rational  selection  among 
them.* 

merely  the  incapacity  to  make  a  valid 
sale,  but  the  incapacity  prudently  to 
manage  and  dispose  of  the  proceeds  of 
the  sale.  And  the  same  incapacity 
which  made  the  deed  void  may  have 
wasted  the  price  and  ijiade  the  restora- 
tion of  the  consideration  impossible." 
The  same  rule  seems  to  prevail  in 
Maine.  Hovey  v.  Hobson,  53  Me.  451. 
In  Indiana,  Somers  v.  Pumphrej'.,  24 
Ind.  231;  and  in  Neiv  Hampshire, 
Flanders  v.  Davis,  19  N.  H.  139. 

In  the  recent  case  of  Brigham  v. 
Fayerweather,  144  Mass.  48,  the  Su- 
preme Judicial  Court  of  Massachusetts 
decided  that  the  deed  of  an  insane  per- 
son may  be  disaffirmed  without  return- 
ing the  consideration  money  or  placing 
the  other  party  in  statu  quo.  See  also 
Chandler  v.  Simmons,  97  Mass.  508. 

In  Physio-Medical  College  v.  Wil- 
Icinson,  108  Ind.  314,  to  a  complaint  to 
set  aside  a  deed  on  the  ground  that  the 
grantor  therein  at  the  time  of  its  execu- 
tion was  of  unsound  mind,  an  answer 
was  filed  which  alleged  that  the  grantor 
had  not,  prior  to  the  execution  of  the 
deed,  been  declared  a  person  of  un- 
sound mind;  that  she  did  not  exhibit 
any  appearance  of  mental  unsoundness; 
that  the  defendant  without  knowledge 
of  her  alleged  infirmity  accepted  the 
deed  in  good  faith,  and  in  pursuance  of 
a  stipulation  contained  in  the  deed,  the 
grantee,  a  medical  college  corporation, 
had  afforded  a  medical  education  to  the 
nephew  and  niece  of  the  grantor,  free 
of  charge,  the  cost  and  value  of  which 
was  $500,  which  sum  had  never  been 
repaid  or  tendered.  The  court  held 
that  the  answer  was  bad,  inasmuch  as 
it  did  not  aver  that  the  grantor  received 
anything  which  was  either  beneficial  or 
necessary  to  herself.  A  reply  to  the 
answer  was  filed  which  alleged  that 
soon  after  the  death  of  the  grantor  the 
defendant  took  possession  of  the  land 


described,  which  had  upon  it  a  saw  mill 
and  a  number  of  dwelling  houses,  and 
that  from  rents  received  and  timber 
sold  it  had  realized  the  sum  of  $3,000, 
and  that  from  waste  committed  on  the 
land  while  in  its  possession,  by  carry- 
ing off  valuable  timber,  the  value  of  the 
land  had  been  lessened  in  the  sum  of 
$5,000.  This  reply  was  held  to  be  good, 
even  admitting  the  sufficiency  of  the 
answer. 

1.  Hall  V.  Warren,  g  Ves.  605;  Pegge 
V.  Skynner,  4  Cox  Eq.  23;  Owen  v. 
Davies,  i  Ves.  Sen.  82;  Yauger  v. 
Skinner,  i  McCart.  (N.  J.)  389. 

2.  Lord  Cockeurn,  in  Banks  v. 
Goodfellow,  L.  R.,  5  Q^  B.  549,  states 
the  rule  as  follows:  That  the  "testator 
shall  understand  the  nature  of  the  act 
and  its  effect;  shall  understand  the  ex- 
tent of  the  property  of  which  he  is  dis- 
posing; shall  be  able  to  comprehend 
and  appreciate  the  claims  to  which  he 
ought  to  give  effect;  and,  wjth  a  view 
to  the  latter  object,  that  no  disorder  of 
the  mind  shall  poison  the  aflfections, 
pervert  his  sense  of  right,  or  prevent 
the  exercise  of  his  natural  faculties; 
that  no  insane  delusion  shall  influence 
his  will  in  disposing  of  his  property,  and 
bring  about  a  disposal  of  it  which,  if 
the  mind  had  been  sound,  would  not 
have  been  made." 

An  amiising,  but  accurate,  definition 
of  testamentary  capacity  is  laid  down 
in  Swinbourne  on  Wills,  p.  2,  §  4,  as 
follows:  "If  a  man  be  of  mean  under- 
standing, neither  wise  nor  foolish,  but 
indifferent  as  it  were  between  a  wise 
man  and  a  fool;  3'ea,  though  he  rather 
incline  to  the  foolish  sort,  so  that  for 
his  dull  capacity  he  may  be  termed 
grossum  caput,  a  dunce,  such  a  one  is 
not  prohibited  to  make  3.  testament,  un- 
less he  be  yet  more  foolish,  and  so  very 
simple  and  sottish  that  he  may  easily 
be  made  to  believe  things  incredible  or 
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impossible,  as  that  an  ass  can  fly,  or 
that  trees  did  walk,  beasts  and  birds 
could  speak,  as  it  is  in  ^sop's  Fables." 

In  Whitney  v.  Twombly,  136  Mass. 
145,  the  following  instructions  to  the 
jury  were  sustained  by  the  Supreme 
Judicial  Court  of  Massachusetts. 
"Soundness  of  mind,  such  as  will  enable 
a  person  under  the  statute  to  make  a 
will,  has  relation  to  the  business  to  be 
transacted;  namely,  the  disposition  of 
her  property  by  will.  Her  mind  must 
have  been  sound  with  reference  to 
whatever  is  involved  in  this  transaction; 
that  is  to  say,  she  must  have  been  able 
to  understand  and  carry  in  her  mind  in 
a  general  way  the  nature  and  situation 
of  her  property,  and  her  relations  to 
those  persons  who  are  about  her;  to 
those  who  would  naturally  have  some 
claim  to  her  remembrance;  to  those 
persons  in  whom  and  those  things  in 
which  she  has  been  mostly  interested. 
She  must  have  been  capable  of  under- 
standing these  things,  and  the  nature  of 
the  act  she  was  doing,  and  the  relation 
in  which  she  stood  to  the  object  of  her 
bounty,  and  to  those  who  ought  to  be 
in  her  mind  on  such  an  occasion,  and 
free  from  any  delusion  which  was  the 
effect  of  disease,  and  which  would  or 
might  lead  her  to  dispose  of  her  proper- 
ty otherwise  than  she  would  have  done 
if  she  had  known  and  understood  cor- 
rectly what  she  was  doing.  All  the 
testimony  covering  the  whole  later  por- 
tion of  her  life — as  to  her  relations  arid 
degree  of  intimacy  with  her  brothers 
and  sisters  and  nephews  and  nieces;  as 
to  what  she  said  and  what  she  did;  as 
to  her  peculiarities,  if  you  find  that  she 
had  any;  as  to  her  disposition  and  tem- 
perament, her  griefs  and  bereavements, 
her  attacks  of  sickness,  whatever  you 
may  find  them  to  have  been,  her 
habits  and  manners;  as  to  what  you 
may  find  that  she  was  not  able  to  do, 
and  what  she  was  able  to  do, — may  be 
considered  so  far  as  they  will  aid  you 
in  determining  her  condition  of  mind 
on  January  2nd,  1877.  Age  is  not  of  itself 
a  disqualification,  but  it  incites  vigilance 
to  see  if  it  is  accompanied  with  inca- 
pacity. Disease  is  not  itself  a  disquali- 
fication, but  all  infirmities  awaken  cau- 
tion to  see  if  mental  capacity  is  im- 
paired or  gone." 

Instructions  that  a  testator  had 
sufficient  capacity  if  he  understood  his 
business,  could  recollect  and  keep  it  in 
mind,  could  understand  the  extent  and 
value  of  his  property,  and  how  he 
wanted  it  disposed  of,  knew  who  were 
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the  natural  objects  of  his  bounty,  and 
could  keep  these  matters  in  mind  long 
enough  to  dictate  his  will  without 
prompting,  were  held  unobjectionable 
in  Cline  v.  Lindsey,  no  Ind.  337.  See 
also  in  General  Benoist  v.  Murrin,  58 
Mo.  307;  Young  V.  Ridenbaugh,  67 
Mo.  574;  Bates  v.  Bates,  27  Iowa  no; 
Brown  v.  Riggin,  94  111.  560;  Lowder  v. 
Lowder,  58  Ind.  538. 

Unnatural  Disposition  of  Froperty.-.- 
An  unnatural  disposition  of  property  is 
a  circumstance  tending  to  prove  a  lack 
of  testamentary  capacity.  Lamb  v. 
Lamb,  105  Ind.  456;  Caldwell  v.  An- 
derson, 104  Pa.  St.  199;  Sherley  v. 
Sherley,  81  Ky.  240;  Fountain  v. 
Brown,  38  Ala.  72;  Young  v.  Barner, 
27  Graft.  ( Va.)  96;  Evans  v.  Arnold,  52 
Ga.  169;  Kevil  v.  Kevil,  2  Bush  (Ky.) 
614.  But  the  giving  of  property  to  a 
stranger  rather  than  to  relatives  is  not 
without  more  evidence  of  a  want  of  tes- 
tamentary capacity.  Collins  v.  Brazill, 
63  Iowa  432;  Trumbull  v.  Gibbons,  2 
Zab.  (N.  J.)  117;  Van  Pelt  v.  Van  Pelt, 
30  Barb.  (N.  J  )  134;  Mosser  v.  Mosser, 
32  Ala.  551;  Austen  v.  Graham,  8  Moo. 
P.  C.  C.  493. 

Old  Age. — Extreme  old  age,  even 
when  accompanied  with  disease,  is  not  in 
itself  sufficient  evidence  of  testamentary 
incapacity.  Chancellor  Kent,  in 
Van  Alst  -v.  Hunter,  5  Johns.  Ch.  (N. 
Y.)  160,  said:  "It  is  one  of  the  painful 
consequences  of  extreme  old  age  that  it 
ceases  to  excite  'interest,  and  is  apt  to 
be  left  solitary  and  neglected.  The 
control  which  the  law  still  gives  to  a 
man  over  the  disposal  of  his  property, 
is  one  of  the  most  efficient  means  which 
he  has  in  protracted  life  to  command 
the  attentions  due  to  his  infirmities. 
The  will  of  such  an  aged  man  ought  to 
be  regarded  with  great  tenderness, 
when  it  appears  not  to  have  be6n  pro- 
cured by  fraudulent  arts,  but  contains 
those  very  dispositions  which  the  cir- 
cumstances of  his  situation  and  the 
course  of  the  natural  affections  dictated." 
See  Collins  v.  Townley,  6  C.  E.  Green 
(N.  J.)  353;  Humphrey's  Will,  12  C.  E. 
Green  (N.J.)  567;  Taylor  v.  Kelly,  31 
Ala.  59;  Wintermute's  Will,  12  C.  E. 
Green  (N.  J.)  447;  Reynolds  v.  Root, 
62  Barb.  (N.  Y.)  2i;o;  Thompson  v. 
Kyner,  65  Pa.  St.  368";  Tarr's  Est.,  3  Pa. 
County  Court  Rep.  319;  Rutherford  v. 
Morris,  77  111.  397;  Thomas  v.  Stump, 
62  Mo.  275;  Lowder  v.  Lowder,  58  Ind. 
538;   Wilson  V.  Mitchell,   loi    Pa.   St. 
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The  highest  degree  of  mental  soundness  is  not  required  in 
order  to  constitute  capacity  to  make  a  testamentary  disposition 
of  property.  A  person's  mind  may  be  impaired  by  grief,  disease, 
melancholy  or  old  age,  yet  if  he  has  sufficient  ability  to  weigh 
and  consider  intelligently  the  act  of  making  the  will,  and  its  sur- 
rounding circumstances,  the  will  will  be  valid.  ^ 

The  definition  of  testamentary  capacity  is  a  matter  of  law  for 
the  court.  The  sufficiency  of  the  evidence  must  be  passed  upon 
before  submission  to  the  jury,  and  it  is  error  to  submit  the  ques- 
tion to  the  jury  if  there  is  no  evidence  that  the  incapacity  existed.* 


power  for  the  execution  of  a  will  than 
for  the  making  of  a  contract.  In  Har- 
rison V.  Rowen,  3  Wash.  (U.  S.)  585, 
the  court  said  that  a  testator's  capacity 
"may  be  perfect  to  dispose  of  his  prop- 
erty by  will,  yet  very  inadequate  to  the 
management  of  other  business,  as,  for 
instance,  to  make  contracts  for  the  pur- 
chase or  sale  of  property.  For  most 
men,  at  different  periods  of  their  lives, 
have  meditated  upon  the  subject  of  the 
■disposition  of  their  property  by  will, 
and  when  called  upon  to  have  their  in- 
tentions committed  to  writing,  they  find 
much  less  difficulty  in  declaring  their 
intentions  than  they  could  in  compre- 
hending business  in  some  measure  new. 
See  also  Brinkman  v.  Rueggesick,  71 
Mo.  553.  But  see  contra  McElroy  v. 
McElroy,  5  Ala.  81;  Barnes  v.  Barnes, 
66. Me.  286;  Potts  V.  House,  6  Ga.  324; 
Kinne  v.  Kinne,  9  Conn.  102;  Converse 
•V.  Converse,  21  Vt.  168.  The  same  de- 
gree of  mental  capacity  is  not  required 
in  making  a  will  of  a  small  and  simple 
property  as  of  a  large  and  complicated 
estate.  Sheldon  v.  Dow,  1  Dem.  (N. 
Y.)  503. 

An  inquisition  of  lunacy  overreach- 
ing the  date  when  the  will  was  made 
does  not  invalidate  the  will.  Thus,  in 
New  Jersey  a  woman  82  years  old 
made  a  will,  and  it  appeared  that  at  the 
time  of  its  execution  she  had  sufficient 
testamentary  capacity.  Two  years  af- 
terwards an  inquisition  found  that  she 
had  been  of  unsound  mind  for  the  past 
three  years.  It  was  held  that  the  find- 
ing of  the  inquisition  was  immaterial  as 
to  her  testamentary  capacity.  Brady 
■V.  McBride,  39  N.  J.  Eq.  495. 

1.  A  person  ma.y  not  have  been  of 
sound  mind,  yet  have  been  of  disposing 
mind.  It  is  accordingly  error  to  in- 
struct a  jury  that  they  must  find  against 
a  will  if  thej'  find  the  testator  to  have 
been  so  diseased  mentally  as  not  to  have 
been  of  sound  mind.  Freeman  v.  Easly, 
117  111.317.     It  is  also  error  to  charge 


that  if  testatrix,  when  she  made  the 
will,  "had  a  diseased  brain,  and  from 
this  cause,  or  from  disease,  her  mind 
was  so  unsound  as  not  to  remember 
the  names  of  her  relations,  and  to  judge 
soundly  of  the  acts  she  was  about  to  do, 
or  to  know  and  understand  the  business 
she  had  in  view,  and  to  think  soundly 
on  that  business,  then  she  did  not  have 
capacity  to  make  a  will."  Kramer  -v. 
Weinert,  81  Ala.  414.  One  may  be 
competent  to  make  a  will,  although  an 
invalid,  nervous,  reserved,  and  disin- 
clined to  read  and  write.  Hoban  v. 
Piquette,  52  Mich.  346. 

See  also  Jackson  v.  Hardin,  83  Mo. 
175;  Delaney  v.  Salina,  34  Kan.  532; 
Burley  v.  McGough,  115  111.  11;  Cocke- 
ram  v.  Cockeram,  17  111.  App.  604;  Re 
Potter,  3  Demarest  (N.  Y.)  108;  Lyons 
V.  Van  Riper,  11  C.  E.  Green  (N.J.) 
337;  Boyd  V.  Eby,  8  Watts  (Pa.)  66; 
Thompson  v.  Kyner,  65  Pa.  St.  368; 
Wilson  v.  Mitchell,  loi  Pa.  St.  495; 
Combs'  App.,  105  Pa.  St.  155;  Stancell 
V.  Kenan,  33  Ga.  56;  Ragan  v.  Ragan, 
33  Ga.  Supp.  106;  Runkle  v.  Gates,  11 
Ind.  95;  Yoe  v.  McCord,  74  111.  33; 
Kingsbury  v.  Whittaker,  32  La.  An. 
1055;  Harvey  v.  Sallens,  56  Mo.  372. 

2.  On  the  trial  of  an  issue  devisavit 
vel  non,  the  trial  judge  is  justified  in  di- 
recting a  verdict  in  favor  of  the  propo- 
nent, not  when  he  may  feel  that  if  he 
were  sitting  as  a  juror  he  would  regard 
the  evidence  as  insufficient  to  induce 
him  to  find  a  verdict  against  the  alleged 
will,  but  when,  after  a  careful  review  of 
all  the  testimony,  he  would  feel  that  if 
a  verdict  were  rendered  against  the 
proponents  after  a  fair  and  impartial 
ti-ial,  he  would  be  constrained  to  set  it 
aside  as  contrary  to  the  manifest  weight 
of  evidence.  Herster  v.  Herster,  116 
Pa.  St.  612;  Knauss's  Appeal,  114  Pa. 
St.  10;  Thompson  v.  Kyner,  65  Pa.  St. 
368,  375;  Smith  V.  First  National  Bank, 
99  Mass.  611;  Cauffman  v.  Long,  82 
Pa.  St.  7i;   Kinne  v.  Kinne,  9  Conn. 
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{b)  Delusions. — Whenever  a  testator's  mind  is  so  deranged  that 
he  makes  his  will  under  the  influence  of  an  insane  delusion,  the 
will  is  void.i 


102;  Brown  v.  Torrey,  24 Barb.  (N.  Y.) 

583- 

The  Issue. — The  issue  must  be  framed 
so  that  the  jury  may  find  the  facts  from 
•which  the'  conclusion  of  law  may  be 
drawn,  and  not  the  conclusion  of  law 
itself.  Thus  a  request  was  made  that 
an  issue  might  be  framed  as  follows: 
"At  the  time  said  T  signed  said  will  did 
she  have  mind  and  memory  sufficient  to 
understand  the  ordinary  affairs  of  life 
and  to  act  with  discretion  therein.? 
Did  she  know  her  children  and  grand- 
children and  have  a  general  knowledge 
of  the  estate  of  which  she  was  pos- 
sessed ?"  The  court  below  refused  the 
request  and  framed  this  issue:  "Was 
the  said  T  of  sound  mind  at  the  date  of 
the  execution  of  the  paper  writing  in 
contest .'"  Upon  appeal  it  was  held 
that  the  issue  as  framed  by  the  court 
"was  erroneous,  inasmuch  as  it  presented 
a  question  of  law,  whereas  the  issue  as 
framed  by  the  defendant  called  for  the 
decision  of  facts  alone,  from  which  the 
conclusion  of  law  could  be  drawn  by 
the  court.     Todd  v.  Fenton,  66  Ind.  25. 

1.  Chaney  v.  Bryan,  16  Lea  (Tenn.) 
63;  Ballantine  v.  Proudfoot,  62  Wis. 
216;  Morse  v.  Scott,  4  Dem.  (N.  Y.) 
507;  Edge  V.  Edge,  38  N.J.  Eq.  211; 
Brinton's  Est.  13  Phila.  (Pa.)  234; 
Seamen's  Friend  Soc.  v.  Hopper,  33 
N.  Y.  619;  Tawney  v.  Long,  76  Pa.  St. 
106. 

Strange  Beliefs. — The  existence  of 
mental  deliisions,  however,  is  not  neces- 
sarily incompatible  with  mental  intelli- 
gence sufficient  to  make  a  will.  Rice 
V.  Rice,  53  Mich.  432.  Thus  it  has 
been  held  that  a  testator's  mental  delu- 
sion as  to  his  physical  condition,  or  the 
cause  thereof,  does  not  constitute  testa- 
mentary incapacity.  HoUinger  v. 
Syms,  37  N.J.  Eq.  221.  See  also  Otto 
V.  Doty,  61  Iowa  23,  and  Smith's  Will, 
52  Wis.  543,  where  it  was  held  that  the 
fact  that  the  testator  was  a  spiritualist 
was  not  sufficient  ground  for  setting 
aside  his  will.  See  Sheldon  v.  Dow,  i 
Dem.  (N.  Y.)  503;  Thompson  v. 
Thompson,  21  Barb.  (N.  Y.)  107.  A 
belief  that  the  souls  of  men  after  death 
passed  into  animals  is  not  inconsistent 
with  testamentary  capacity.  Bonard's 
Will,  16  Abb.  Pr.  (N.  Y.)  N.  S.  128. 
Extreme  religious  anxiety  is  not  a 
ground  for  setting  aside  a  will.     Chafin 


Will  Case,  32  Wis.  557;  Gass  v.  Gas* 
3  Humph.  (Tenn.)  278;  Weir's  Will 
9  Dana  (Ky.)  434. 

Prejudice  Against  Relatives. — Unrea- 
sonable prejudice  against  relatives  is 
not  ordinarily  a  ground  for  invalidating 
a  will.  Hall  v.  Hall,  38  Ala.  131; 
Barnes  v.  Barnes,  66  Me.  286;  Cole's- 
Will,  49  Wis.  179.  But  where  the  tes- 
tator's aversion  is  the  result  of  a  morbid 
delusion,  and  the  testator's  conduct 
cannot  be  explained  on  any  other 
ground,  the  will  will  not  be  sustEiined. 
Dew  V.  Clark,  3  Add.  Ecc.  79.  In 
Boughton  V.  Knight,  L.  R.,  3  P.  &  D, 
64,  it  was  held  that  a  man,  moved  by 
capricious,  frivolous,  mean,  or  even  bad 
motives,  may  disinherit  wholly  or  par- 
tially his  children  and  leave  his  proper- 
ty to  strangers.  He  may  take  an  un- 
duly harsh  view  of  the  character  and 
conduct  of  his  children,  but  there  is  a 
limit  beyond  which  it  will  cease  to  be  a. 
question  of  harsh,  unreasonable  judg- 
ment, and  then  the  repulsion  which  a 
parent  exhibits  to  his  child  must  be  held  ~ 
to  proceed  from  some  mental  defect. 
If  such  repulsion,  amounting  to  a  delu- 
sion as  to  character,  is  shown  to  have 
existed  previous  to  the  execution  of  his 
will,  it  will  be  for  the  party  setting  up 
that  document  to  establish  that  it  was 
inoperative  when  the  will  was  made, 
and  the  jury  in  determining  whether  or 
not  the  delusion  was  operative,  will 
have  regard  to  the  contents  of  the  will 
and  the  circumstances  surrounding  the 
execution  of  it. 

In  Bitner  v.  Bitner,  65  Pa.  St.  347,  it 
was  held  that  a  testator  "might  have- 
been  perfectly  conscious  of  the  nature 
of  his  testamentary  provision,  and 
aware  that  its  effect  was  to  disinherit 
three  sons,  and  yet  be  laboring  under  a 
delusion  of  fact  as  to  their  conduct,, 
which  led  him  to  consider  and  do  the- 
thing  contemplated,  consciously  and 
with  intelligence."  See  Tawney  •&- 
Long,  76  Pa.  St.  106. 

Where  an  aged  testator  was  led,  by  a 
declaration  of  his  wife,  made  in  the  de- 
lirium of  disease,  to  believe  that  one  of 
his  daughters  was  illegitimate,  this  sus- 
picion on  his  part  was  heldnot  to  amount 
to  an  insane  delusion,  so  as  to  invalidate 
the  will.  Clapp  v.  Fullerton,  34  N.  Y. 
190.  In  general  an  error  in  fact,  or  a 
prejudice  or  suspicion,  will  not  amount 


154 


Testamentary  Capacity. 


INSANITY. 


Xestamentaiy  Capacity. 


{c)  Presumption  of  Sanity. — The  law  presumes  that  a  testator  is 
sane  until  the  contrary  is  proved ;  *  but  where  insanity  is  estab- 


to  an  insane  delusion.  Trumbull  v. 
Gibbons,  2  Zab.  (N.  J.)  117;  Hall  v. 
Hall,  38  Ala.  131;  Boardraan  v.  Wood- 
man, 47  N.  H.  120;  Taylor  -v.  Kelly,  31 
Ala.  59;  Kelly  v.  Miller,  39  Miss.  17; 
Gleespin's  Will,  11  C.  E.  Green  (N.J.) 
523;  Barnes  v.  Barnes,  66  Me.  286;  Lee 
V.  Lee,  4  McCord  (S.  Car.)  183; 
Frowert's  Est.,  2  W.  N.  C.  (Pa.)  588; 
Cole's  Will,  49  Wis.  179. 

It  is  always  a  question  of  law  for  the 
court  whether  a  particular  delusion  is 
in  its  nature  sane  or  insane.  Robinson 
V.  Adams,  62  Me.  369. 

1.  Presumption  of  Sanity. — "That 
every  man  is  presumed  to  be  sane  is 
abundantly  proved  by  the  authorities. 
We  think  that  although  the  subscribing 
witnesses,  if  they  can  be  produced,  must 
be  examined  in  relation  to  the  sound- 
ness of  the  .testator's  mind,  yet  the  par- 
ty propounding  a  will  for  probate  is  un- 
der no  general  duty  to  offer  any  evidence 
of  the  testator's  sanity,  but  may  safely 
rely  upon  the  presumption  of  the  law, 
that  all  men  are  sane  until  some  evi- 
dence to  the  contrary  is  offered."  Per- 
kins V.  Perkins,  39  N.  H.  163. 

In  Taff  V.  Hosmer,  14  Mich.  309, 
CooLEY,  J.,  said:  "The  party  assuming 
the  burden  of  establishing  a  will  has  not 
supposed  himself  bound  in  his  opening 
to  go  further  than  to  give  evidence  by 
the  subscribing  witnesses  of  these  facts 
which  would  make  o\xt,  prima  facie,  a. 
valid  testamentary  ipstrument,  and  has 
left  all  further  evidence  on  the  subject 
of  mental  capacity  to  be  brought  in  by 
way  of  answer  to  that  adduced  by  the 
contestant.  The  evidence  at  the  open- 
ing has  usually  been  of  a  formal  charac- 
ter, and  the  proponent  has  confined 
himself  to  enquiries  of  a:  general  nature 
respecting  the  signing  and  attestation, 
and  whether,  at  the  time,  the  party  ap- 
peared to  understand  the  business  in 
which    he    was    engaged.     .  To 

prove  that  the  decedent  was  not  insane 
is  to  prove  that  an  exceptional  state  of 
facts  did  not  exist;  in  other  words,  it  is 
to  prove  a  negative,  and  on  general 
principles  very  slight  evidence  only 
should  be  demanded  of  the  party  called 
upon  to  take  the  burden  of  proving  such 
a  state  of  facts."  See  also  Banker  v. 
Banker,  63  N.  Y.  409;  Dean  v.  Dean, 
27  Vt.  746;  Turner  v.  Cook,  36  Ind. 
129;  Mayo  w.  Jones,  78  N.  Car.  402; 
Brooks  v.  Barrett,  7  Pick.  (Mass.)  94; 


Hawkins  v.  Grimes,  13  B.  Mon.  (Ky.)- 
257;  Trish  V.  Newell,  62  111.  196;  Car- 
penter V.  Calvert,  83  111.  62. 

Even  in  States  where  affirmative 
proof  of  the  testator's  insanity  is  re- 
quired by  statute  for  the  probate  of  a 
will,  the  presumptionof  sanity  still  con- 
tinues, and  if  the  evidence  is  doubtful 
the  presumption  will  prevail.  Haw- 
kins V.  Grimes,  13  B.  Mon.  (Ky.)  257-,. 
Trish  V.  Newell,  62  111.  196;  Carpenter 
V.  Calvert,  83  111.  62;  Delafield  v.  Par- 
ish, 25  N.  Y.  9;  Kingsley  v.  Blanchard,. 
66  Barb.  (N.  Y.)  317. 

The  custom  of  examining  subscrip- 
tion witnesses  as  to  the  testator's  sanity- 
does  not  affect  the  presumption  of  sani- 
ty, for  if  the  witnesses  cannot  be  pro- 
duced the  proponent  may  safely  rely 
upon  the  presumption.  Perkins  v.  Per- 
kins, 39  N.  H.  163. 

In  most  of  the  States  it  is  Aeld  that, 
on  formal  proof  the  burden  is  on  the 
party  alleging  the  testator's  incapacity. 
Thompson  v.  Kyner,  61;  Pa.  St.  368; 
Egbert  v.  Egbert,  78  Pa.  St.  326;  Trum- 
bull V.  Gibbons,  2  Zab.  (N.  J.)  117;. 
Sloan  V.  Maxwell,  2  Green  Ch.  (N.  J.) 
563;  Hawkins  v.  Grimes,  13  B.  Mon.- 
(Ky.)  257;  Cox  V.  Cox,  4  Sneed  (Tenn.> 
87;  Yoe  V.  McCord,  74  111.  33;  Rich  v.. 
Bowker,  25  Kan.  7;  Jenkins  v.  Tobin, 
31  Ark.  306;  Mayo  v.  Jones,  78  N.  Car.. 
402;  Cole's  Will,  49  Wis.  179;  Stubbs  •&. 
Houston,  33  Ala.  555;  Jamison  tj.  Jami- 
spn,  3  Houst.  (Del.)  108;  Herbert  v. 
Berrier,  81  Ind.  i;  Kinloch  D.  Palmer^ 
I  Mill  (S.  Car.)  216. 

In  some  States  it  is  Reld  that  on  the 
question  whether  a  will  shall  be  estab- 
lished, there  is  no  presumption  of  the 
testator's  sanity.  See  Barnes  v.  Barnes^ 
66  Me.  286;  Beazley  v.  Denson,40  Tex. 
416.  In  Michigan  a  statute  requires- 
affirmative  proof  of  sanity  on  the  part 
of  the  proponent.  McGinnis  v.  Kemp- 
sey,  27  Mich.  363;  see  Hubbard  v.  Hub- 
bard, 7  Oreg.  42. 

In  Missouri  it  is  held  that  the  burden 
of  proof  that  an  alleged  testator  was  of 
sound  and  disposing  mind  rests  upon 
those  endeavoring  to  establish  the  will, 
and  if  there  is  a  general  presumption 
that  men  are  sane,  this  may  make 
out  2i.  prima  facie  case,  but  not  change: 
the  burden- of  proof.  Elliott  v.  Welby^ 
13  Mo.  App.  19. 

In  West  KzV^!'«;'a  the  burden  of  proof 
of  the  sanity  of  a  testator  is  on  the  pro- 
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lished   by  proof,   it   is  presumed    to  continue  until  the  contrary- 
be  made  to  appear.^ 

{d)  Declarations  of  Testator. — Tiie  declarations  of  a  testator 
are  admissible  to  prove  the  condition  of  his  mind  at  the  time  the 
-will  is  made.* 


ponent.  McMechen  v.  McMechen,  17 
W.  Va.  683. 

In  Perkins  v.  Perkins,  39  N.  H.  163, 
it  is  held  that  the  burden  of  proof  is 
-upon  the  party  who  asserts  the  validity 
of  the  will,  and  this  burden  remains 
upon  him  until  the  close  of  the  trial, 
-though  he  need  introduce  no  proof  upon 
-this  point  until  something  appears  to 
the  contrary. 

In  England  it  has  been  held  that  "in 
all  cases  the  onus  is  imposed  on  the 
party  propounding  a  will.  It  is  in  gen- 
eral discharged  by  proof  of  capacity 
and  the  fact  of  execution,  from  which 
the  testator's  knowledge  of  and  assent 
to  the  contents  of  the  instrument  are  as- 
sumed. Barry  v.  Butlin,  2  Moo.  P.  C. 
480;  Dew  V.  Clark,  3  Add.  Ecc.  78; 
Smee  v.  Smee,  L.  R.,  5  P.  D.  84. 

1.  Grabill  v.  Barr,  5  Pa.  St.  441; 
Smee  v.  Smee,  L.  R.,  5  P.  D.  84;  Tay- 
lor -v.  Cresswell,  45  Md.  422;  Wade  v. 
State,  37  Ind.  180;  MuUins  v.  Cottrell, 
41  Miss.  291;  Emery  v.  Hoyt,  46  111. 
258;  Corbit  V.  Smith,  7  Iowa  60;  Wes- 
-ton  V.  Higgins,  40  Me.  102;  Cartwright 
■V.  Cartwright,  i  Phill.  90.  The  rule 
does  not  apply  to  insanity  which  may 
have  arisen  from  a  violent  disease.' 
Hix  V.  Whitteraore,  4  Met.  (Mass.) 
^45.  Or  is  due  to  some  special  or  tem- 
porary cause.  Brown  v.  Riggin,  94  111. 
560;  McMasters  v.  Blair,  29  Pa.  298; 
Trish  -u.  Newell,  62  111.  196. 

2.  Declarations  of  Testator. —  The 
declarations  of  testator  are  admissible 
when  the  condition  of  his  mind  is  the 
point  of  contention.  They  are  then  re- 
ceived as  external  manifestations  of  his 
mental  condition,  and  not  as  evidence 
of  the  truth  of  the  facts  he  states.  Rule 
■V.  Maupin,  84  Mo.  587;  Cawthorn  v. 
Haynes,  24M0.  237;  Tingley-y.  Cowgill, 
48  Mo.  291;  Spoonemore  v.  Cables,  66 
Mo.  579;  Gibson  v.  Gibson,  24  Mo.  227; 
Muller  V.  St.  Louis  etc.,  73  Mo.  243; 
Thompson  v.  Stump,  62  Mo.  275; 
Shailer  w.  Bunstead,  gg  Mass.  112;  In 
-re  Clark,  40  Hun  (N.  Y.)  233;  Water- 
■man  v.  Whitney,  11  N.  Y.  157;  Cudney 
^.  Cudne3',  68  N.  Y.  148;  Marx  v.  Mc- 
Glynn,  88  N.  Y.  357;  Sanford  v.  Elli- 
thorp,  95  N.  Y.  48;  Bush  -v.  Bush,  87 
Mo.  480;   Reynolds  -o.  Adams,  90  111. 


134;  Robinson  v.  Hutchinson,  26  Vt. 
38;  Potter  V.  Baldwin,  133  Mass.  427; 
Griffith  V.  DifFenderfier,  50  Md.  466; 
Cockeram  v.  Cockeram,-  17  111.  App. 
604;  Whitman  v.  Morey,  63  N.  H.  448; 
Stevens  v.  Vancleve,  4  Wash.  (U.  S.) 
262;  Comstock  V.  Hadlyne,  8  Conn. 
254;  Provis  V.  Reed,  5  Bing.  435;  Mo- 
ritz  V.  Brough,  16  S.  &  R.  (Pa.)  403; 
May  V.  Bradlee,  127  Mass.  414;  Van- 
valicenberg  v.  Vanvalkenberg,  go  Ind. 
433;  Smith  V.  Fenner,  i  Gall.  (U.  S.) 
170;  Ross  -v.  McQuiston,  45  Iowa  145; 
Thompson  v.  Kynn,  65  Pa.  St.  368; 
Rambler  v.  Lyon,  7  S.  &  R.  (Pa.)  g4; 
Chess  V.  Chess,  1  Pa.  St.  16;  McTag- 
gart  -u.  Thompson,  14  Pa.  St.  149;  Bates 
V.  Bates,  27  Iowa  no;  Reel  v.  Reel,  i 
Hawks.  (N.  Car.)  248;  Dennis  v. 
Weekes,  51  Ga.  24;  Hayes  v.  West,  37 
Ind.  21;  Bundy  v.  McKnight,'  48  Ind. 
502;  Boylan  t;.  Meeker,  4  Dutch.  (N.J.) 
274;  Johnson  v.  Brown,  51  Tex.  65; 
Lamb  v.  Lamb,  105  Ind.  456;  American 
Bible  Society  v.  Price,  115  111.  623. 

The  declarations  ought  to  have  some 
direct  connection  with  and  tend  to  show 
the  condition  of  the  mind  at  the  time  the 
will  was  made.  Tfie  period  of  time 
over  which  such  declarations  may  ex- 
tend depends  much  upon  the  character 
of  the  unsoundness, of  the  mind  alleged 
or  attempted  to'  be  proved.  Rule  v. 
Maupin,  84  Mo.  587;  Irish  v.  Smith,  8 
S.  &  R.  (Pa.)  573;  Wilkinson  v.  Pear- 
son, 23  Pa.  St.  117;  Moore  v.  Spier,  80 
Ala.  129;  Waterman  v.  Whitney,  11  N. 
Y.  157.  The  fact  that  a  testator,  many 
years  before  making  his  will,  expressed 
an  intention  to  leave  his  property  to  his 
children  equally,  affords  no  evidence  of 
undue  influence  or  mental  incapacity, 
where  a  different  disposition  of  his 
property  is  made  and  such  testimony 
should  not  be  admitted  in  a  proceeding 
to  contest  the  validity  of  the  will. 
Rutherford  v.  Morris,  77  III.  397;  Lan. 
dis  V.  Landis,  1  Grant  (Pa.)  248. 

The  declarations  of  a  testatrix,  made 
subsequently  to  the  execution  of  a  will, 
and  at  a  time  when  she  was  ot  sound 
mind,  are  not  admissible  for  the  pur- 
pose of  showing  her  mental  condition 
when  the  will  was  executed.  There  is 
no  logical  relation  between  such  decla- 
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{e)  Declarations  of  Legatees  and  Devisees. — The  declarations  of 
persons  interested  under  a  will,  affirming  the  competency  of  the 
testator,  are  generally  admitted  when  they  make  against  the  in- 
terest of  the  person  uttering  them.  Where,  however  the  dec- 
laration is  made  by  one  of  several  devisees  or  legatees,  it  seems 
from  the  weight  of  authority  that  it  should  not  be  admitted  to 
prejudice  the  rights  of  the  others.^ 


rations  and  the  facts  sought  to  be  proved, 
although  it  is  otherwise  when  mental 
unsoundness  exists  at  the  time  the  dec- 
larations are  made.  Crocker  v.  Chase, 
57  Vt.  413;  Jackson  v.  Kniffen,  2  Johns. 
(N.  Y.)  31;  Flintham  v.  Bradford,  10 
Pa.  St.  82;  Moritz  v.  Brough,  16  S.  & 
R.  (Pa.)  403;  Comstock  v.  Hadlyme,  8 
Conn.  254;  Shailer  v.  Bumstead,  99 
Mass.  112;  Smith  v.  Fenner,  i  Gall.  (U. 
S.)  170;  Boylan  v.  Meeker,  4  Dutch. 
(N.  J.)  274;  Provis  V.  Reed,  5  Bing. 
435;  Stevens  v.  Vancleve,  4  Wash.  (U. 
S.)  266;  Gibson  v.  Gibson,  24  Mo.  227; 
Waterman  -v.  Whitney,  11  N.  Y.  157; 
Johnson  v.  Brown,  51  Tex.  65. 

Declarations  of  a  testator  at  other 
times  than  at  the  time  when  he  executed 
his  will  are  admissible  to  the  same  ex- 
tent as  though  then  made.  Jones  v. 
McLellan,  76  Me.  49;  Bates  v.  Bates, 
27  Iowa  no. 

Declarations  by  a  testator,  while  in- 
sane, that  he  was  insane  and  under  un- 
due influence  at  the  time  ot  executing 
the  will,  have  no  weight.  In  lie  Lang, 
65  Cal.  19.  But  declarations  by  testatrix, 
when  sane,  that  she  was  crazy  when 
she  executed  a  will,  are  evidence  that 
she  had  not  testamentary  capacity  when 
that  will  was  executed.  Colvin  v.  War- 
ford,  20  Med.  357. 

A  change  of  intention  is  of  no  im- 
portance if  there  be  a  sound  mind, 
unconstrained,  but  if  the  question  is 
whethtr  there  be  such  mind,  testator's 
declarations  of  his  intention,  may  be  ■ 
given  in  evidence.  Titlow  v.  Titlow, 
54  Pa.  St.  216;  Norris  v.  Sheppard, 
20  Pa.  St.  475;  Kachline  v.  Clark,  4 
Whart.  (Pa.)  316^  Potter  v.  Baldwin, 
133  Mass.  427;  May  v.  Bradlee,  127 
Mass.  414;  Canada's  App.,  ^j  Conn. 
450;  Fuller  V.  Fuller,  83  Ky.  345;  Shaw 
V.  Shaw,  I  Dem.  (N.  Y.)  21. 

Contents  of  former  will  may  tend  to 
show  that  the  testator  was  of  unsound 
mind.  Lowder  v.  Lowder,  58  Ind.  538; 
Dietz's  Case,  41  N.  J.  Eq.  284;  Vance  v. 
Upson,  66  Tex.  476. 

Where  a  will  is  disputed  on  the 
ground  of  fraud,  duress   or  imposition 


neither  his  prior  or  subsequent  declara- 
tions are  evidence.  Only  those  can  be 
admitted  which  are  part  of  the  res 
gestcB.  Waterman  v.  Whitney,  11  N. 
Y.  157;  Bibb  V.  Thomas,  2  W.  Black, 
1044;  Doe  V.  Perkes,  3  Barn.  &  Aid. 
489;  Doe  V.  Brown,  4  Cow.  (N.  Y.) 
483;  see  also  Jackson  T).  Betts,  6  Cow. 
(N.  Y.)  377;  Shaw  V.  Shaw,  i  Dem. 
(N.  Y.)  21;  see  contra,  Durant  v. 
Ashmore,  2  Rich.  (S.  C.)  184;  Reel  v. 
Reel,  I  Hawks.  (N.  Car.)  248;  Howel 
■V.  Barden,  3  Dev.  (N.  Car.)  442. 

1.  The  interests  of  legatees  and  devi- 
sees under  a  will  are  not  joint  but  sev- 
eral, and  hence  the  declarations  of  one 
cannot  be  given  in  evidence  to  affect  or 
prejudice  the  others.  Shaver  v.  Mc- 
Carthy, no  Pa.  St.  339;  Irwin  v.  West, 
81  Pa.  St.  157;  Clark r;.  Morrison, 25  Pa. 
St.  453;  Bovard  t/.  Wallace,  4  S.  &  R. 
(Pa.)  499;  Nussear  v.  Arnold,  13  S.  & 
R.  (Pa.)  328;  Hauberger  v.  Root,  6  W. 
&  S.  (Pa.)  434;  Boyd  v.  Eby,  8  Watts 
(Pa.)  66.  The  decisions  in  Massachu- 
setts have  not  been  uniform  on  this 
subject.  Atkins  v.  Sanger,  i  Pick. 
(Mass.)  192,  holding  the  contrary  doc- 
trine, but  this  case  has  not  been  fol- 
lowed. Shailer  v.  Bumstead,  99  Mass. 
112;  Phelps  v.  Hartwell,  i  Mass.  71; 
Matter  of  Baird,  7  N.  Y.  7158;  Carpen- 
ter V.  Hatch,  (N.  H.)  15  Atl.  Rep.  219; 
Parsons  v.  Parsons,  66  Iowa  754;  Dye 
V.  Young,  51;  Iowa  433;  In  re  Ames' 
Will,  51  Iowa  596;  Walker  v.  Jones,  23 
Ala.  448;  Bunyard  v.  McElroj',  21  Ala. 
311;  Taylor  t).  Kelly,  31  Ala.  59;  Blakey 
V.  Blakey,  33  Ala.  611;  Burton  v.  Scott, 
3  Rand.  (Va.)  399;  Thompson  v. 
Thompson,  13  Ohio  St.  356;  Forney  v. 
Ferrell,  4  W.  Va.  729.  The  contrary 
doctrine,  however,  is  held  in  some 
states.  Dennis  v.  Weekes,  51  Ga.  24; 
Dennis  v.  Weeks,  46  Ga.  514;  Brown  -v, 
Moore,  6  Yerg.  (Tenn.)  272;  Rogers  v. 
Rogers,  2  B.  Mon.  (Ky.)  324;  Beal  v. 
Cunningham,  i  B.  Mon.  (Ky.)  399; 
Milton  V.  Hunter,  13  Bush.  (Ky.)  163; 
Peeples  v.  Stevens,  8  Rich.  (S.  Car.) 
198;  see  also  Dillard  v.  Dillard,  2 
Strobh.  (S.  Car.)  89;  McCraine  i/  Clark, 
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Evidence. 


15.  Evidence — {a^  Province  of  Judge  and  Jury. — Where  a  judge 
and  jury  are  called  upon  to  decide  the  question  whether  a  party  is 
insane  or  not,  it  is  the  province  of  the  judge  to  determine  whether 
sufficient  evidence  of  the  alleged  insanity  appears  to  warrant  a 
submission  of  the  issue  to  the  jury.  Where  a  judge  submits  a 
case  to  a  jury  upon  clearly  insufficient  evidence,  such  action  is 
ground  for  reversal.-' 


.2.  Murph.   (N.  Car.)  317;   Armstrong 
■V.  Farrar,  8  Mo.  627. 

Declarations  by  an  executor  of  and 
contingent  devisee  under  a  will  against 
the  sanitj'  of  a  testator  are  admissible 
in  an  issue  to  contest  the  validity  of  the 
will.  Davis  v.  Calvert,  5  Gill  &  J. 
(Md.)  269. 

Declarations  made  before  the  execu- 
tion of  a  will  by  parties  who  afterward 
take  under  the  will  are  not  admissible 
to  affect  its  validity.  Ames's  Will,  51 
Iowa  596;  Thompson  v.  Thompson,  13 
Ohio  St.  356;  Burton  v.  Scott,  3  Rand. 
(Va.)  399;  Hunt  v.  Hunt,  3  B.  Mon. 
<Ky.)  575. 

Nor  are  declarations  made  after  the 
execution  of  the  will  admissible  when 
such  declarations  were  made  in 
ignorance  of  the  execution  of  the  will. 
In  re  Ames's  Will,  51  Iowa  596.  See 
contra,  Dennis  v.  Weekes,  51  Ga.  24; 
Dennis  v.  Weekes,  46  Ga.  514;  Peoples 
-w.  Stevens,  8  Rich.  (S.  Car.)  198;  Chap- 
man V.  Allen,  (Conn.)  14  Atl.  Rep. 
780. 

The  declarations  of  husband  against 
wife,  or  wife  against  husband,  are  not 
admissible  when  they  are  both  inter- 
ested adversely  to  each  other.  Walker 
V.  Walker,  34  Ala.  469;  Coryelle  v. 
Stone,  62  Ind.  307. 

In  Brewer  v.  Ferguson,  11  Humph. 
^Tenn.)  565,  a  wife,  who  had  no  inter- 
est in  the  issue,  was  held  to  be  incom- 
petent to  establish  his  insanity.  But 
see  Irish  v.   Smith,   8   S.   &  R.  (Pa.) 

573- 

Declarations  by  an  attorney  in  fact 
"that  his  constituent  was  non  compos  at 
the  time  of  the  making  of  the  power, 
are  inadmissible  in  an  action  of  eject- 
ment by  the  devisees  of  the  constituent 
against  the  grantees  under  a  deed  exe- 
cuted by  the  attorney.  Bensell  v. 
-Chancellor,  5  Whart.  (Pa.)  371. 

Declarations  as  to  the  incapacity  of 
a  testator  by  a  party  sustaining  the  will 
are  properly  rejected  when  the  offer  is 
made  without  limitation  as  to  time, 
place  and  circumstance  of  making  them. 
Thompson  v.  Kyrer,  6;  Pa.  St.  368. 


Declarations  of  legatees  against  their 
interest  are  not  admissible  in  a  pro- 
ceeding to  set  aside  the  will  to  Which 
proceeding  they  are  not  parties.  Car- 
penter V.  Hatch,  64  N.  H.  573;  Dotts 
V.  Fetzer,  9  Pa.  St.  88. 

The  declarations  of  one  of  three  ex- 
ecutors may  be  admitted  as  to  facts 
which  took  place  at  the  time  of  making 
the  will.  Atkins  v.  Sanger,  i  Pick. 
(Mass.)  192. 

It  seem  that  declarations  made  by  a 
sole  legatee  or  devisee  would  be  ad- 
missible. Blakey  v.  Blakey,  33  Ala. 
6ii-,  Boyd  V.  Eby,  8  Watts.  (Pa.)  66; 
Nussear  v.  Arnold,  13  S.  &  R.  (Pa.) 
323;    Burton   v.   Scott,  3  Rand.  (Va.) 

399- 

Where,  upon  the  probate  of  a  will, 
the  question  is  upon  the  sanity  of  a 
testator,  the  opinions  of  the  opposing 
party  upon  that  question,  in  ifavor  of  his 
sanity,  expressed  out  of  court,  may  be 
given  in  evidence  by  the  executor,  in 
support  of  the  will.  Ware  v.  Ware,  8 
Me.  42. 

1.  In  CauffmanT'.  Long,82  Pa.  St.  72, 
the  question  ot  the  sufficiency  of  the  evi- 
dence was  considered.  The  court  said: 
"There  was  serious  error  in  submitting 
the  question  of  testamentary  capacity 
to  the  jury  at  all.  The  learned  judge 
should  have  withdrawn  it  altogether, 
at  most  there  was  but  a  scintilla  of 
proof.  The  evidence  of  the  defendant 
upon  this  point  amounts  to  nothing. 
One  witness  swears  that  he  thought  the 
testator  was  a  weak  minded  man,  be- 
cause when  he  came  to  the  store  with 
his  wife  he  allowed  the  latter  to  do  the 
bargaining  and  never  interfered. 
Sheriff  Rhinehart  thought  he  was  a 
monomaniac,  because  he  told  his  pastor, 
with  whom  he  appeared  to  have  had 
some  difficulty,  that  '  we  want  one  to 
preach  Christ  and  Hira  crucified,  and 
not  for  money,  money,  all  the  time,  as 
you  do.'  Also  that  at  a.  church  meet- 
ing there  was  a  dispute  about  the  con- 
trol of  the  church  property.  During 
the  controversy  Shimp,  the  minister, 
said:  'This  was  God's  house.'    Cauff- 
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{b.)  Presumptions. — It  is  a  presumption  of  law  that  all  men  are 
sane,  and  the  burden  of  proof  is  upon  the  person  alleging  in- 
sanity.^ 


man  replied,  '  It  is  not  your  house  nor 
God  Almighty's  house.  It  is  my  house. 
I  built  it.'  This  was  not  perhaps  ex- 
:actly  orthodox,  but  when  it  is  remem- 
bered that  the  testator,  as  was  alleged, 
gave  the  lot  and  materially  aided  in 
building  the  church,  it  hardly  shows 
testamentary  incapacity.  Upon  another 
occasion  he  expressed  to  the  witness, 
Rlnehart,  his  aversion  to  going  to  law, 
and  thought  he  could  not  get  justice. 
Abraham  Long,  another  witness,  says 
he  thought  his  mind  was  wavering 
from  the  fact  that  when  the  witness 
tnade  some  remark  about  the  time  of 
<iay,  he  merely  said  'Hunck.''  and  that 
■when  he  asked  hira  where  the  women 
■were,  he  said  '  Was  sagt? '  and  looked 
queerly.  Isaac  Wright  thought  he  was 
iiot  sound  in  his  mind  because  he 
would  not  decide  upon  selling  the  wit- 
ness his  crop  of  grain,  These  are  all 
the  witnesses  upon  this  point  whose 
testimony  is  worth  noting.  I  have  not, 
of  course,  given  all  they  said.  What  I 
have  quoted  is  a  fair  specimen.  We 
look  in  vain  through  the  evidence  for 
-anything  like  insanity  or  delusion.  A 
•court  has  a  higher  duty  to  perform 
than  merely  to  answer  points  of  law. 
It  is  its  duty  to  see  that  the  law  is  faith- 
fully administered.  Such  administra- 
tion req^Iires  that  a  man's  will,  the  most 
solemn  instrument  he  can  execute, 
shall  not  be  set  aside  without  any  suf- 
ficient evidence  to  impeach  it.  There 
is  no  redress  here  for  an  erroneous  or 
improper  verdict.  But  where  a  case  is 
■submitted  to  a  jury  upon  clearly  insuf- 
ficient evidence,  such  as  no  court  ought 
-to  sustain  a  verdict  upon,  it  is  our 
plain  duty  to  reverse.' 

"It  may  be  stated  as  a  general  rule 
-that  the  question  of  the  legal  effect  of 
insanity  proved  to  exist  in  any  case,  as 
-qualifying  the  nature  of  the  act  which 
is  the  subject  of  enquiry,  is  for  the  court, 
as  being  a  question  of  law;  and  it  fol- 
lows that  it  is  the  duty  of  the  court  to 
•embody  the  law,  as  applied'to  the  evi- 
<lence  of  insanity  produced,  in  suitable 
instructions  to  the  jury;  and  that  it  is 
-the  duty  of  the  jury  to  receive  the  law 
as  given  by  the  court,  and  to  decide,  as 
-matter  of  fact,  upon  the  evidence  sub- 
mitted, not  merely  whether  insanity 
.exists,  but  whether  if  it  exists,   it  is  of 


that  character  which,  in  law,  invali- 
dates the  civil  act  or  excuses  the  al- 
leged crime  of  its  subject.  In  other 
words,  capacity  to  do  an  act  is  always 
a  question  of  law,  the  condition  from 
which  such  capacity  may  be  deduced  is 
a  question  of  fact."  Buswell  on  Insan- 
ity 1 74,  citing  Kempsey  f.  McGinnis,  2 1 
Mich.  123;  Gass  v.  Gass,  3  Humph. 
(Tenn.)  278;  Townshend  ti.Townshend, 
7  Gill  (Md.)  10;  Walker  v.  Walker, 
34  Ala.  469;  Gardner  v.  Lamback,  47 
Ga.  133;  Young  v.  Stevens,  48  N.  H. 
133;  Boardman  v.  Woodman,  47  N.  H. 
120. 

In  Ins.  Co.  V.  Rodel,  95  U.  S.  238, 
Justice  Bradley  said:  "The  weight 
of  the  evidence  is  for  them  [the  jury] 
and  not  for  the  judge  to  pass  upon. 
The  judge  may  express  his  opinion  on 
the  subject,  and  in  cases  where  the  jury 
are  likely  to  be  influenced  by  their 
prejudices,  it  is  well  for  him  to  do  so, 
but  it  is  entirety  in  his  discretion."  See 
also  John  Hancock  Mutual  Life  Ins. 
Co.  V.  Moore,  34  Mich.  41;  Townshend 
V.  Townshend,  7  Gill  (Md.)  10;  Hill  v.^ 
Nash,  41  Me.  585;  Thomas  v.  State,  40 
Tex.  60,  Erwin  v.  State,  10  Tex.  App. 
706;  Van  Zandt  v.  Mut.  Ben.  Life  Ins. 
Co.,  55  N.  Y.  169;  Walker  v.  Walker, 
34  Ala.  469;  White  -v.  Bailey,  10  Mich. 
155,  Guetig  V.  State,  63  Ind.  278;  Bald- 
win's App.,  44  Conn.  37;  Negroes  Jerry 
V.  Townsend,  9  Md.  145;  Atwood  v. 
Smith,  II  Ala.  894;  Jenkins  v.  Tobin, 
31  Ark.  306. 

1.  Perkins  v.  Perkins,  39  N.'  H.  163; 
Long  V.  Long,  4  Ir.  Ch.  106;  Sutton  v. 
Sadler,  3  C.  B.  87;  State  v.  Pike,  49  N. 
H.  399;  U.  S.  V.  Lawrence,  4  Cranch 
(C.  C;  518;  U.  S.  V.  McGlue,  i  Curt. 
(U.  S.)  I ;  O'Brien  -v.  People,  48  Barb. 
(N.  Y.)  274;  Lilly  -v.  Waggoner,  27  111. 
395;  State  V.  Brown,  12  Minn.  538; 
Symes  v.  Green,  i  S.  &  T.  401 ;  Dyce 
Sombre  v.  Tunp,  i  Deane  Ecc.  Rep.  38; 
Hoge  -v.  Fisher,  Pet.  (C.  C.)  163;  Ste- 
vens V.  Vanclue,  4  Wash.  (U.  S.)  262; 
Yardley  v.  Cuthbertson,  108  Pa.  St. 
395-;  Commonwealth  v.  Kirkbride,  11 
Phila.  (Pa.)  427;  Commonwealth  v. 
Rogers,  7  Met.  (Mass.)  500;  Boswell  v. 
State,  63  Ala.  307. 

In  New  Hampshire  it  has  been  held 
that  when  the  attesting  witnesses  to  a 
deed  are  dead  there  is  no  presumption 
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Where,  however,  a  person  has  been  proven  to  be  insane,  the 
presumption  is  that  the  insanity  continues,  and  the  burden  o£ 
proof  shifts  to  the  party  alleging  sanity.^ 


that,  if  living,  they  would  testify  that 
the  grantor  was  of  sane  mind  at  the 
time  of  the  delivery  of  the  deed. 
Flanders  v.  Davis,  19  N.  H.  139. 

In  an  action  of  ejectment  the  question 
being  whether  the  defendant's  grantor 
had  the  requisite  mental  cafacity  to 
make  a  deed,  the  court  instructed  the 
jury:  "Whether  she  had  native  business 
capacity  enough  to  understand  it,  or 
whether  she  learned  from  competent 
sources  what  would  be  for  her  interest, 
if  she  got  the  capacity  by  education  at 
the  time  .  .  .  that  would  be  enough." 
"If  she  had  competent  advice  from 
others,  so  that  by  their  explanation  she 
was  made  to  understand,"  etc.  Held, 
no  error.  Doty  v.  Hubbard,  55  Vt. 
27S. 

The  presumption  that  every  man  is 
sane  until  the  contrary  is  proved  is  not 
a  presumption  of  law,  but  a  presumption 
of  fact,  or,  at  the  most,  a  mixed  pre- 
sumption of  law  and  fact.  Sutton  v. 
Sadler,  3  C.  B.  87;  Smith  v.  Tebbitt,  L. 
R.,  I  P.  «&  p.  434;  Thornton  v.  Apple- 
^ton,  29  Me.  2gS;  Anderson  v.  Gill,  3 
Macqueen  S.  C.  Cas.  197. 

The  presumption  is  that  one  whose 
life  is  destroyed  by  his  own  act  was 
sane  at  the  time,  and  therefore  that  his 
act  was  suicide.  Moore  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  3  Ins.  L.J.  444; 
I  Flippin,  363;  Jarvis  v.  Connecticut 
Mut  Life  Ins.  Co.,  5  Ins.  L.  J.  507; 
WoliF  V.  Conn.  etc.  Ins.  Co.,  5  Mo. 
App.  236.  See  also  Terry  v.  Ins.  Co., 
I  Dill.  (U.  S.)  408;  Sadler  v.  Sadler,  3 
C.  B.  (N.  S.)  87. 

1.  Anderson  v.  Cranmer,  11  W.  Va. 
562;  Jarrett  1;.  Jarrett,  II  W.  Va.  584; 
Stevens  x<.  Vancleve,  4  Vi^ash.  (U.  S.) 
262;  Hoge  V.  Fisher,  Pet.  (C.  C.)  163; 
Goodell  V.  Harrington,  3  Thomp.  &  C. 
(N.Y.)  345;  Elkinton  t;.  Brick  (N.  Y.), 
15  Atl.  Rep.  391.  Chronic  insanity  is 
presumed  to  continue.  State  v.  Brinyea, 
5  Ala.  244;  Saxon  v.  Whitaker,  30  Ala. 
237;  State  V.  Reddick,  7  Kan.  143;  Car- 
penter V.  Carpenter,  8  Bush  (Ky.)  283; 
Ballew  V.  Clark,  2  Ired.  L.  (N.  Car.)  23; 
HogeT'.  Fisher,  Pet.  (C.  C.)  163;  Hix 
■V.  Whittemore,  4  Met.  (Mass.)  545; 
Breed  v.  Pratt,  18  Pick.  (Mass.)  115; 
Sprague  v.  Duel,  i  Clarke  (N.  Y.)  go; 
State  V.  Spencer,  i  Zab.  (N.  J.)  197; 
Ripley  v.  Babcock,  13  Wis.  425;  Prin- 


cep  v.  Dyce  Sombre,  10  Moo.  P.  C.  232;. 
White  V.  Wilson,  13  Ves.  88;  Smith  v.. 
Tebbitt,  L.  R.,  i  P.  &  D.  398;  Nichols. 
V.  Binns,  i  Sw.  &Tr.  243;  Reg.  v.  Lay- 
ton,  4  Cox  C.C.  149;  Reg.  f.  Stokes,  3  C. 
&  k.  188;  Gen.  V.  Parnther,  3  Bev.  C.  C. 
441;  Cartwright  v.  Cartwright,  i  Phili- 
more,  100;  Titlow  v.  Titlow,  54  Pa.  St. 
2i6;  State  v.  Wilner,  40  Wis.  304;. 
Crouse  v.  Holman,  19  Ind.  30;  Ken- 
worthy  V.  Williams,  5  Ind.  375;  Town- 
shend  w.  Townshend,  7  Gill  (Md.)  10;. 
Musselman  v.  Cravens,  47  Ind.  i;. 
Wade  V.  State,  37  Ind.  180. 

The  burden  of  proof,  when  the  issue- 
is  on  a  contract,  rests  upon  the  party 
disputing  sanity.  Saxon  -v.  Whitaker,. 
30  Ala.  237;  Cotton  v.  Ulmer,  45  Ala. 
378;  First  Nat'l  Bank  v.  Wirelach,  io6' 
Pa.  St.  37;  Egbert  v.  Egbert,- 78  Pa.  St. 
326;  Thompson  v.  Kyner,  65  Pa.  St. 
368;  Werstler  t;.  Custer,  46  Pa.  St.  502; 
Rees  V.  Stille,  38  Pa.  St.  138;  Farrell  -u, 
Brennan,  32  Mo.  328;  State  v.  Smith, 
53  Mo.  267;  Trumbull  v.  Gibbons,  2- 
Zab.  (N.J.)  117;  Turner  v.  Cheesmun^ 
15  N.  J.  Ch.  243;  Jackson  v.  King,  4 
Cow.  (N.  Y.)  207;  Bogardus  v.  Clark, 
4  Paige  (N.  Y.)  623;  Jackson  -v.  Van! 
Dusen,  5  Johns.  (N.  Y.)  158;  Stevens  v. 
Vancleve,  4  Wash.  (U.  S.)  262;  Dyce 
Sombre  v.  Thorpe,  i  Deane  Ec.  R.  38; 
Harris  v.  Ingledees,  3  P.  Wms.  91; 
Phelpsf.  Hartwell,  i  Mass.  71;  Howe-w. 
Howe,  99  Mass.  88;  Myatt  -v.  Walker,, 
44  111.  485;  Burton  v.  Scott,  3  Rand. 
(Va.)  399;  Wright  v.  Jackson,  59  Wis. 

569- 

The  burden  of  proof  is  upon  the  on& 
alleging  a  lucid  interval,  where  by  com- 
mon report  the  vendor  was  supposed  to- 
be  insane.  Rogers  v.  Walker,  6  Pa. 
St.  371;  Gangwere's  Est.,  14  Pa.  St. 
417. 

The  finding  of  an  inquisition,  whether 
of  lunacy  or  habitual  drunkenness,  is. 
only  prima  facie  evidence  of  mental  in- 
firmity during  the  period  found,  and 
the  burden  is  on  the  party  asserting 
capacity.  Miskey's  App.,  107  Pa.  St. 
611;  M^illis  V.  Willis,  12  Pa.  St.  159;, 
Noel  V.  Kerper,  53  Pa.  St.  97;  Klohs  v. 
Klohs,  61  Pa.  St.  245;  Hutchinson  f. 
Saudt,  4  Rawle  (Pa.)  234;  McGinnis  v. 
Commonwealth,  74  Pa.  St.  245;  Lan- 
caster Co.  Bank  v.  Moore,  78  Pa.  407; 
Hicks  V.  Marshall,  8  Hun  (N.  Y.)  327; 
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{c.)  Opinions  of   Witnesses. — The  opinions  of  witnesses  as  to  a 
party's  sanity  or  insanity  may  be  admitted  in  evidence,  but  only 


Hamilton  x<.  Hamilton,  lo R.I. 358;  Hart 
V.  Deaner,  6  Wend.  (N.  Y.)  497;  Hoyt  v. 
Adee,  3  Lans.  (N.  Y.)  173;  Prinsep  & 
E.  India  Co.  v.  Dyce  Sombre,  16  Moo. 
P.  C.  R.  232;  Faulderw.  Silk,  3  Camp. 
126;  Dane  v.  Kirkwell,  8  C.  &  P.  683; 
Frank  v.  Frank,  2  M.  &  Rob.  315; 
Bannatjre  11.  Bannatvre,  2  Rob.  475; 
Hume  V.  Burton,  i  Ridg.  P.  C.  204; 
Sayeson  v.  Sealy,  2  Atk.  412;  Hill  v. 
Day,  34  N.  J.  Eq.  150.  But  see  Redden 
V.  Baker,  86  Ind.  191.  Where  insanity 
is  relied  on  as  a  defence  in  a  criminal 
trial  it  cannot  be  presumed  that,  if  the 
defendant  was  insane  a  short  time 
before  he  did  the  act,  he  was  insane 
when  he  committed  it.  People  v. 
Smith,  57  Cal.  130;  Overall  v.  State,  15 
Lea  (Tenn.)  672. 

A  deed  was  executed  on  the  second 
day  of  January,  the  af>plication  to  the 
probate  court  was  made  on  the  same 
day  for  the  appointment  of  a  guardian, 
and  he  was  appointed  on  the  thirtieth 
of  the  same  month.  Held,  that  the 
plaintiff  was  not  entitled  to  a  charge 
that  the  presumption  in  favor  of  business 
capacity  was  changed.  Doty  v.  Hub- 
bard, 55  Vt.  278. 

The  presumption  that  insanity,  once 
shown,  continues,  is  a  presumption 
of  fact  rather  than  of  law.  Leache  v. 
State,  22  Tex.  App.  279;  Smith  v.  State, 
22  Tex.  App.  316;  Pliysio-Medical 
College  V.  Wilkinson,  108  Ind.  314. 

The  maxim  of  the  law,  "once  insane 
presumed  to  be  always  insane,"  is  not 
an  unqualified  one.  N  either  observation 
nor  experience  shows  us  that  persons 
who  are  insane  from  the  effects  of  some 
violent  disease  do  not  usually  recover 
the  right  use  of  their  mental  faculties. 
Such  cases  are  not  unusual,  and  the  re- 
turn of  a  sound  mind  may  be  anticipated 
from  the  subsiding  or  removal  of  the 
disease  which  has  prostrated  their 
minds.  If,  therefore,  the  proof  in  a 
proceeding  to  annul  a  deed  made  by  a 
person  to  his  prejudice,  when  he  is 
alleged  to  have  been  insane,  only  shows 
a  case  of  insanity  directly  connected 
with  some  violent  disease,  the  party  al- 
leging the  insanity  must  bring  his  proof 
of  continued  insanity  to  that  point  of 
time  which  bears  directly  upon  the  con- 
tract impeached,  and  not  content  him- 
self witii  proof  of  insanity  at  an  earlier 
period.     Turner  v.  Rush,  53  Md.  65. 

The  presumption  that  insanity  con- 
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tinues  does  not  apply  to  cases  of 
occasional  or  intermittent  insanity. 
Physio-Medical  College  v.  Wilkinson, 
108  Ind.  314;  State  v.  Wilner,  40  Wis. 
304;  Townsliend  v.  Townshend,  7  Gill 
(Md.)  10;  State  v.  Reddick,  7  Kan.  143; 
People  V.  Francis,  38  Cal.  183;  Hall  v. 
Warren,  9  Ves.  605;  White  v.  Wilson, 
13  Ves.  87;  Lewis  v.  Baird,  3  McLean 
(U.  S.)  56;  Staples  v.  Wellington,  58 
Me.  453. 

It  is  impossible  to  fix  the  amount  of 
mental  weakness  which  will  impose  the 
duty  of  explanation  upon  a  party  draw- 
ing a  will  in  his  own  favor.  Yardley  v. 
Cuthbeftson,  108  Pa.  St.  39^;  Wilson  v. 
Mitchell,  loi  Pa.  St.  505. 

The  mere  fact  that  a  man  commits 
suicide  raises  no  presumption  of  his  in  - 
sanity.  But  it  is,  nevertheless,  very 
pertinent  evidence,  especially  where  the 
suicide  is  immediately  preceded  by  the 
murder  of  members  of  his  family. 
Karow  v.  Continental  Life  Ins.  Co.,  •^'j 
Wis.  56;  Terry  v.  Ins.  Co.,  3  Dill.  (U. 
S.)  408. 

The  burden  of  proving  capacity  to 
make  a  will  rests  upon  those  who  pro- 
pound the  will,  and,  a  fortiori,  when  it 
appears  that  the  testator  was  subject  to 
delusions.  Smee  v.  Smee,  5  L.  R.,  P. 
Div.84;  Comstockti.  Hadlyme,  8  Conn. 
261;  Delafield  v.  Parish,  25  N.  Y.  10; 
Ean  V.  Snyder,  46  Bart.  (N.  Y.)  230; 
Taff  TJ.  Hosmer,  14  Mich.  309;  Crownin- 
shield  V.  Crowninshield,  2  Gray  (Mass.) 
524;  McMechen  v.  McMecher,  17  W. 
Va.  683;  Hallw.Unger,  2  Abb.  (U.  S.) 
507;  Yardley  v.  Cuthbertson,  108  Pa. 
St.  395;  Davis  V.  Rogers,  i  Houst.  (Del.) 
44;  Ciirisman  t'.  Chrisman  (Oreg.),  18 
Pac.  Rep.  6. 

On  a  feigned  issue  from  chancery, 
based  on  a.  prima  facie  case  oi  mssmSty, 
the  burden  is  on  the  actor  in  the  suit. 
Frank  v.  Frank,  2  M.  &  Rob.  314, 

Where  a  prisoner  sets  up  insanity  as 
a,  ground  of  defence,  the  burden  of 
proving  his  innocence  on  that  ground, 
rests  on  the  party  accused.  The  ques- 
tion in  such  a  case  for  the  jury  is  not 
whether  the  prisoner  was  of  sound 
mind,  but  whether  he  has  made  out  to 
their  satisfaction  that  he  was  not  of  sound 
mind.  Reg.  v.  Layton,  4  Cox  C.  C. 
149;  Weed  V.  Mut.  &  C.  Ins.  Co.,  70  N. 
Y.  561. 

The  presumption  of  law  that  a  person 
found  dead  has  not  committed  suicide 
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based. 


does  not  apply  to  an  insane  person. 
Germain  v.  Brooklyn  Life  Ins.  Co.,  26 
Hun  (N.  Y.)  604. 

1.  Opinions  of  Non-expert  Witnesses. — 
A  non-expert  can  testify  to  the   mental 
condition  of    the  defendant  only  after 
detailing   the,  facts  on  which  he   bases 
his  opinion.     Shaver  v.  McCarthy,  no 
Pa.    St.    339;    State   w. 'Pennyman,   68 
la.    216;     American    Bible    Society   •z'. 
Price,    115  111.   623;  Carpenter  v.  Cal- 
vert, 83  111.  69;   Clapp  V.   FuUerton,  34 
N.  Y.  190;    Stackhouse  v.    Horton,    15 
N.J.   Ch.    205;    Harrison   v.   Rowan,  3 
Wash.  (U.  S.)  585;  Dunham's  App.,  27 
Conn.  192;    Beaubien    v.    Cicotte,     12 
Mich.  459;  Townshend  v.  Townshend, 
y  Gill  (Md.)    10;   Lucas   v.  Parsons,  27 
Ga.  593;  Harris  v.  Betson,  28  N.  J.  Eq. 
219;  llice  V.  Rice,  50  Mich.  454;  floe  w. 
Taylor,  45   111.  485;  Upstone  v.  People, 
log  111.   175;     Clark  v.   State,   12  Ohio 
483;  Turner  v.  Kansas  City  etc.  R.  Co., 
23  Mo.  App.    12;   State  v.  Hockett,  70 
la.  442;  McRae  v.  Malloy,  93  N.  Car. 
154;  Eloi  V.  Eloi,  36  La.  An.  563;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Lathrop, 
III  U.  S.  612;  Parkhurst  v.  Hosford,  2i 
Fed.  Rep.  827;  Commonwealth  ».  Bray- 
man,  136  Mass.  438;  Sage  v.  State,  91 
Ind.  141;  Pittard  v.  Foster,  12  111.  App. 
132;   People  V.   Wreden,  59  Cal.  392; 
.Smith   V.    Hickenbottom,    57    la.   733; 
Xilgore  v.  Cross,   i    McCrary    (U.    S.) 
144;  Wood  V.  State,-58  Miss.  741;  State 
■v.  Newlin,  69  Ind.  108;  Yanke  v.  State, 
51    Wis.  464;    Webb  v.  State,   5   Tex. 
App.  596;  McClackey  v.   State,  5  Tex. 
App.  320;   Insurance  Co.  v.   Rodel,  95 
U.  S.  232;  Wilkinson  v.  Pearson,  23  Pa. 
St.   117;    Dickinson    v.    Dickinson,   61 
Pa.  St.  401;  Rambler  v.  Tryon,   7  S.  & 
R.  (Pa.)  90:  Wogan  v.  Small,  11  S.  & 
R.  (Pa.)  141;  Titlow  V.  Titlow,  154  Pa. 
St.  216;   Pidcock  V.  Potter,  68   Pa.  St. 
342;  Grant  v.  Thompson,  4  Conn.  203; 
Clay  t».  Clay,  2  Ired.  (N.   Car.)  78,  83; 
Hardy  v.  Merrill,   56  N.   H.  227  (over- 
ruling Boardman  v.  Woodman,  47  N. 
H.  120);  State  V.  Archer,  54  N.  H.  465; 
State  V.  Pike,  49  N.   H.  399;  Lester  -v. 
Fittsford,  7  Vt.   161;  DeWitt  v.  Bailey, 
33  Barb.  (N.  Y.)  550;   Culver  v.   Has- 
1am,    7    Barb.    (N.  Y.)   314;    Morse  v. 
Crawford,    17    Vt.     499;     Forbes     v. 
Caruthers,  3  Yeates  (Pa.)  527. 

Having  stated  the  appearance,  con- 
duct, conversation  or  other  particular 
facta,  from  which  the  state  of  the  testa- 


tor's mind  may  be  inferred,  non-expert 
witnesses  are  then  at  liberty  to  express 
their  belief  or  opinion,  as  the  result  of 
those  facts.  Potts  v.  House,  6  Ga. 
324;  Vanauken's  Case,  2  Stock.  Ch. 
(N.  J.)  186;  Hewlett  v.  Wood,  55  N. 
Y.  634;  Duffield  V.  Morris,  2  Harr. 
(Del.)  375;  Doe  v.  Reagan,  5  Blackf. 
(Ind.)  217;  Doe  v.  State,  3  Heisk. 
(Tenn.)  348;  People  v.  Sanford,  43 
Cal.  29;  State  v.  Klinger,  46  Mo.  224; 
Holcombe  v.  State,  41  Tex.  125;  Norton 
V.  Moore,  3  Head  (Tenn.)  480; 
Baughman  v.  Baughman.  32  Kan.  538. 
The  reas^on  for  admitting  the  testi- 
mony of  non-experts  as  to  the  sanity  of 
a  testator  seems  to  arise  from  the  diffi- 
culty on  the  part  of  the  witnesses  to  de- 
scribe the  appearance  and  conduct  of  a 
person  to  the  jury.  Florey  v.  Florey, 
24  Ala.  247;  Denjiis  v.  Weekes,  51  Ga. 
24;  Walker  v.  Walker,  14  Ga.  242; 
Fielder  v.  Collier,  13  Ga.  496;  Choice 
V.  State,  31  Ga.  424;  Berry  v.  State,  10 
Ga.  511;  Dicken  v.  Johnson,  7  Ga. 
484;  Foster  v.  Brooks.  6  Ga.  290;  Peo- 
ple V.  Sanford,  43  Cal.  29;  E-state  of 
Brooks,  54  Cal.  471;  Kelly  v.  McGuire, 
15  Ark.  555;  Beller  v.  Jones,  22  Ark. 
92;  Roe  V.  Taylor,  45  111.  486;  Suther- 
land V.  Hawkins,  56  Ind.  343;  State  v. 
Newlin,  69  Ind.  108;  Rush  v.  Megee, 
36  Ind.  69;  Waters  v.  Watfers,  35  Md. 
531;  Williams  v.  Lee, ,  47  Md.  321; 
Stewart  v.  Redditt,  3  Md.  67;  Dorsey 
V.  Warfie)d,  7  Md.  65;  People  v.  Fin- 
ley,  38  Mich.  482;  Hunt  v.  Hunt,  3  B. 
Mon.  (Ky.)  577;  Crowe  v.  Peters,  63 
Mo.  429;  Pinney's  Will,  27  Minn.  280; 
Thomas  v.  State,  40  Tex.  65;  Holcornbe 
V.  State,  41  Tex.  125;  Burnham  v. 
Mitchell,  34  Wis.  117;  State  v.  Hay- 
den,  51  Vt.  296;  Cram  v.  Cram,  33  Vt. 
11;;  McDougald  v.  McLean,  i  Winst. 
(K.  Car.)  120;  State  v.  Pike,  49  N.  H. 
408;  See  Reg.  v.  Oxford,  9  C.  &  P.  525; 
Carew  v.  Johnston,  2  Sch.  &  Lef.  280; 
Reg.  V.  Neville,  Craw.  &Dix  Cas.  96. 

The  opinion  of  a  witness  not  an  ex- 
pert as  to  the  mental  condition  of 
another  is  not  competent,  save  in  the 
case  of  a  subscribing  witness  to  a  will, 
although  based  on  what  the  witness 
himself  saw  and  heard.  Holcomb  v. 
Holcomb,  95  N.  Y.  316;  DeWitt  v. 
Bailey,  9  N.  Y.  371;  State  v.  Geddis, 
42  la.  268;  Van  Horn  v.  Keenan,  28 
111.  445;  Wyman  v.  Gould,  47  Me.  159; 
Commonwealth  v.  Fairbanks,  2   Allen 
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(Mass.)  511;  Townsend  v.  Pepperell, 
99  Mass.  40;  Commonwealth  v.  Wil- 
son, I  Gray  (Mass.)  337;  Hastings  v. 
Rider,  99  Mass.  634;  State  v.  Archer, 
54  N.  H.  465;  State  v.  Pike,  49  N.  H. 
399;  Boardraan  v.  Woodman,  47  N.  H. 
120;  Hickman  v.  State,  38  Tex.  191; 
Gibson  V.  Gibson,  9  Yerg.  (Tenn.)  329; 
Pidcock  V.  Potter,  68  Pa.  St.  342; 
Logan  V.  McGinnis,  12  Pa.  St.  27; 
Dickinson  v.  Dickinson,  61  Pa.  St-  '401; 
Poole  V.  Richardson,  3  Mass.  330; 
Chase  v.  Lincoln,  3  Mass.  237;  Need- 
ham  V.  Ide,  5  Pick.  (Mass.)  510;  Hardj 
V.  Merrill,  56  N.  H.  227;  Grant  v. 
Thompson,  4  Conn.  203;  Robinson  v. 
Adams,  62  Me.  369. 

Subscribing  witnesses  to  a  will  need 
not  state  the  facts  upon  which  they 
base  their  opinion  of  testator's  sanity. 
Van  Huss  X'.  Rainbolt,  2  Coldw. 
(Tenn.)  139;  Williams   v.   Lee,  47  Md. 

321. 

In  a  suit  upon  a  life  policy,  where  the 
issue  is  as  to  the  insanity  of  the  insured 
at  the  time  he  took  his  life,  the  opinion 
of  a  nonprofessional  witness  as  to  his 
mental  condition  in  connection  with 
a  statement  of  the  facts  and  circum- 
stances within  the  personal  knowledge 
of  the  witness  upon  which  his  opinion 
is  based,  is  competent  evidence.  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Lathrop, 
m  U.  S.  612;  Insurance  Co.  v.  Rodel, 
95  U.  S.  232;  Hathaway  -v.  Nat.  Life 
Ins.  Co.,  48  Vt.  335;  Butler  v.  St.  Louis 
Life  Ins.  Co.,  45  Iowa  93;  Higba  -u. 
Guardian  etc.  Ins.  Co.,  66  Barb.  (N.  Y.) 
462;  Koenig  t'.  Globe  Mut.  Life  Ins.  Co., 
10  Hun  (N.  Y.)  558. 

A  witness  should  be  asked  his  opin- 
ion at  the  time  of  the  trial.  It  is  no 
objection  to  his  testimony  that  his  opin- 
ion was  not  formed  at  the  time  he  ob- 
tained the  facts.  Runyan  v.  Price.  15 
Ohio  St.  14;  Hathaway  v.  National 
Life  Ins.  Co.,  48  Vt.  335. 

A  non-expert  may  not  testify  as  to 
what  be  thought  of  a  person's  condition 
of  mind,  but  is  allowed  to  characterize 
as  rational  or  irrational  the  acts  and 
declarations  to  which  he  has  testified. 
Real  V.  People,  42  N.  Y.  282;  Sisson  i/. 
Conger,  i  N.  Y.  Sup.  Ct.  569;  O'Brien 
V.  People,  36  N.  Y.  276;  Clapp  v.  Ful- 
lerton,  3^  N.  Y.  190;  Hewlett  v.  Wood, 


55  N.  Y.  635;  Howell  V.  Taylor,  18  N. 
Y.  Sup.  Ct.  214;  People  v.  Lake,  12  N. 
Y.  3.S8. 

1.  Opinions  of  Experts. — Insanity  is  a 
defence  on  the  sole  ground  that  it  dis- 
ables the  accused  from  knowing  that 
his  act  is  wrong.  If,  therefore,  a  wit- 
ness is  competent  to  give  his  opinion  as 
to  the  mental  capacity  of  the  accused, 
he  is  competent  to  give  his  opinion  as 
to  the  degree  of  capacity  or  incapacity, 
and  whether  the  incapacity  was  such  as 
to  deprive  him  of  the  knowledge  of  right 
and  wrong.  U.  S.  w.  Guiteau,  i  Mackey 
(U.  S.)  498;  Chapin  on  Experts  and  Ex- 
pert Testimony,  5. 

The  law  attaches  peculiar  importance 
to  the  opinion  of  medical  men  who  have 
the  opportunity  of  observation  upon 
the  question  of  mental  capacity. 
Reeves  v.  Davis,  80  N.  Car.  209-, 
Thomas  v.  State,  40  Tex.  65;  Pannell  v. 
Commonwealth,  86  Pa.  St.  260;  Jarrett 
V.  Jarrett,  11  W.  Va.  584. 

Upon  the  question  whethet'  a  disease 
had  reached  such  a  stage  at  a  given 
time  before  it  had  developed  itself,  that 
the  subject  of  it  was  incapable  of  mak- 
ing a  will  or  contract,  or  was  irrespon- 
sible for  his  acts,  the  opinion  of  his 
neighbors,  men  of  good  common  sense, 
is  of  more  value  than  that  of  medical 
experts.  Rutherford  v.  Morris,  77  111. 
397;  F.airchild  v.  Bascomb,  35  Vt.  398; 
Reg.  V.  Oxford,  9  C.  &  P.  525;  Choice 
V.  State,  31  Ga.  424;  Slais  -v.  Slais,  9 
Mo.  App.  96;  Evans  v.  Knight,  I  Add. 
239;  Clark  V.  State,  12  Ohio  483;  Car- 
penter V.  Calvert,  83  111.  62;  Prinsep  v. 
Dyce  Sombre,  10  Moo.  P.  C.  232. 

In  a  case  involving  the  question  of 
the  sanity  of  a  testator,  his  medical  ad- 
viser, who  has  never  had  charge  of  in- 
sane persons,  except  to  advise  that  cer- 
tain patients  of  his  were  insane  and 
should  be  taken  to  an  asylum,  is  com- 
petent to  express  an  opinion  as  to  the 
sanity  of  the  testator.  Baxter  v.  Ab- 
bott, 7  Gray  (Mass.)  71;  Hastings  v. 
Rider,  99  Mass.  625;  Van  Deusen  v. 
Newcomer,  40  Mich.  90;  In  re  Carmi- 
chael,  36  Ala.  514. 

See  contra^  Cora.  v.  Rich,  14  Gray 
(Mass.)  335:  Russell  v.  State,  53  Miss. 

367- 

The  opinion  of  a  physician  who  had 
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nad  frequent  conversations  with  the  de- 
cedent for  a  long  time,  is  admissible  on 
the  question  of  sanity,  although  witness 
was  not  the  attending  physician.  Bit- 
ner  v.  Bitner,  65  Pa.  St.  347;  Pidcock  v. 
Potter,  68  Pa.  St.  342;  Davis  -v.  State, 
35  Ind.  496;  State  v.  Reddick,  7  Kan.  143. 

A  Catholic  priest,  who  in  his  prepara- 
tion forthe  priesthood,  had  studied  phy- 
siolog}'  and  psychology  that  he  might  be 
competent  to  pass  upon  the  mental  con- 
dition of  communicants  in  his  church, 
Is  competent  to  testify  as  an  expert  as 
to  the  sanity  of  a  testator.  Estate  of 
Toomes,  54  Cal.  510. 

The  disclosure  of  confidential  informa- 
tion acquired  in  a  professional  capacity, 
is  not  involved  in  questioning  a  physi- 
cian who  attended  testator  and  who 
stated  that  all  his  knowledge  was  de- 
rived from  what  he  observed  while  at- 
tending him,  as  to  the  mental  capacity 
of  testator.  Grattan  v.  Metropolitan 
Life  Ins.  Co.,  24  Hun  (N.  Y.)  43; 
Staunton  v.  Parker,  26  N.  Y.  56;  Peo- 
ple V.  Stout,  3  Parker  Cr.  Cas.  (N.  Y.) 
670;  Fraser  v.  Jennison,  42  Mich.  206; 
Briggs  V.  Briggs,  20  Mich.  34. 

Hypothetical  Questions. — ^An  expert 
witness  testifying  as  to  a  person's  men- 
tal condition,  about  whose  condition  of 
mind  he  has  no  personal  knowledge, 
can  only  testify  with  regard  to  the  case 
as  submitted  in  a  hypothetical  form, 
assuming  matters  embodied  in  the  ques- 
tion to  be  facts,  for  the  purpose  of 
obtaining  the  witness'  opinion  thereon. 
Yardly  v.  Cuthbertson,  108  Pa.  St.  395; 
Aiman  v.  Stout,  42  Pa.  St.  114;  State  v 
Coleman,  20  S.  Car.  441;  Dilleber  v. 
Home  Life  Ins.  Co.,  87  N.  Y.  79;  Mc- 
Mechen  v.  McMechen,  17  VV.  Va.  683; 
Fraser  v.  Jennison,  42  Mich.  206;  Keat- 
ing's  App.,  Pa.  S.  Ct.  Dig.  1889;  Pigg  v. 
State,  43  Tex.  no;  Cooper  v.  State,  23 
Tex.  336;  Hoge  v.  Fisher,  Pet.  (C.  C.) 
163;  Guetig  V.  State,  66  Ind.  94;  Mc- 
Naghten's  Case,  10  C.  &  T.  iaoo. 

It  is  not  the  province  of  an  expert  to 
draw  inferences  of  fact  from  the  evi- 
dence, but  simply  to  declare  his  opinion 
upon  a  known  or  hypothetical  state  of 
facts,  and,  therefore,  counsel  on  each 
side  may  put  to  the  physicians  such 
states  of  fact  as  they  deem  warranted  by 
the  evidence,  and  have  taken  their  opin- 
ions thereon.  U.  S.  v.  McGlue,  i  Cart. 
(U.S.)  i;  Negroes,Jerry  eiffl/.  II.  Towns- 
hend,  9  Md  145;  Peoole  v.  Lake,  2 
Kern.  (N.  Y.)  3i;8;  People  v.  Thurston, 
2  Park.  Cr.  Cas".  (N.  Y.)  49;  People  v. 
McCann,  3  Park.  Cr.  Cas.  (N.  Y.)  472; 
Coyle   V.  Commonwealth,   104  Pa.  St. 


117;  Dexter  v.  Hall,  15  Wall.  {,V.  S.) 
g;  McClacky  X).  State,  5  Tex.  App.  320; 
Barker  v.  Comins,  no  Mass.  477;  May 
V.  Bradlee,  127  Mass  414. 

Hypothetical  questions  .submitted  to 
experts  must  be  based  upon  an  assumed 
state  of  facts  included  in  the  question. 
In  the  following  cases  the  form  of  ques- 
tion has  been  approved.  Dilleber  v. 
Home  Life  Ins.  Co.,  87  N.  Y.  79;  Me- 
lendy  v.  Spaulding,  54  Vt.  517;  Dejar- 
net'e  v.  Commonwealth,  75  Va.  867; 
McMechen  v.  McMechen,  "17  W.  Va. 
683;  State  V.  Windsor,  5  Harr.  (Del.) 
512;  People  ti.  Sutton,  73  Cal.  243. 

"The  proper  question  to  be  put  to  the 
professional  witnesses  is  this:  If  the 
symptoms  and  indications  testified  to 
by  other  witnesses  are  proved,  and  if 
the  jury  are  satisfied  of  the  truth  of 
them,  whether,  in  their  opinion,  the 
party  was  insane,  and  what  was  the  na- 
ture and  character  of  that  insanity; 
what  state  of  mind  did  they  indicate; 
and  what  they  would  expect  would  be 
the  conduct  of  such  a  person  in  any 
supposed  circumstances."  Common- 
wealth V.  Rogers,  7  Met.  (Mass.)  500. 

In  the  case  of  Yardley  -y.  Cuthbertson, 
108  Pa.  St.  395,  the  following  questions 
were  approved  by  the  supreme  court: 
"Qi  Assume  that  you  were  called  upon 
the  2nd  of  December,  1876,  to  test  Mr. 
John  L.  Neill's  mental  capacity  prior  to 
a  proposed  change  in  a  former  will,  and 
that  the  whole  of  the  plaintiffs  testi- 
mony, as  presented  in  evidence  in  this 
issue,  was  produced  before  you,  I  wish 
to  know  your  opinion  of  the  sufficiency 
of  that  evidence  to  3'our  mind  in  deter- 
mining the  question  of  his  mental  ca- 
pacity or  not?" 

"Q^  Now.  sir,  assuming  that  the  tes- 
timony of  the  defendants  in  this  issue, 
that  is  of  the  contestants  of  the  codicil, 
to  be  true,  and  taking  that  testimony  as 
a  whole,  will  you  please  state  what  that 
testimony  indicates  as  to  John  L.  Neill's 
mental  capacity  on  the  2nd  of  Deeem- 
ber,  1876?" 

A  witness  may  be  questioned  as  to  a 
person's  merital  capacity  both  before 
and  after  the  particular  time  in  question. 
But  such  testimony  is  admitted  only  to 
show  that  the  special  acts  testified  to  are 
connected  either  directly  or  inferentially 
with  the  particular  time.  State  v.  Fel- 
ter,  25  Iowa  67;  Freeman  v.  People,  4 
Dem.  (N.  Y.)  9;  Lake  v  People,  i 
Park.  Cr.  Cas.  (N.  Y.)  495;  Kinne  v. 
Kinne,  9  Conn.  102;  Grant '1:;.  Thomp-  • 
son,  4  Conn.  203;  Norwood  v.  Morrow, 
4  Dev.  &  B.  (N.  Car.)  442;  l^cAllister 
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V.  State,  17  Ala.  434;  McLean  v.  State, 
16  Ala.  672;  Commonwealth  v.  Pome- 
roy,  117  Mass.  148;  White  v.  Graves, 
107  Mass.  325. 

The  hj'pothetical  questions  submitted 
in  the  following  cases  were  held  to  be 
bad.  Reed  v.  State,  62  Miss.  405; 
State  -u.  Felter,  25  Iowa  67;  State  v. 
Coleman,  20  S.  Car.  441 ,  Hagadorn  v. 
Conn.  etc.  Ins.  Co.,  22  Hun  (N.  Y.) 
249;  Fraser  v.  Jennison,  42  Mich.  206; 
Yauke  v.  State,  51  Wis.  464;  In  re 
Ames's  Will,  51  Iowa  596;  May  v.  Brad- 
lee,  127  Mass.  414;  Storer's  Will,  28 
Minn.  9.  A  question  in  the  following 
form,  "Suppose  all  the  facts  stated  bj 
the  witnesses  to  be  true,  was  the  testa- 
tor laboring  under  an  insane  delusion, 
or  was  he  of  an  unsound  mind?"  cannot 
be  admitted.  The  facts  upon  which  his 
opinion  is  asked  should  be  put  to  him 
hypothetically.  Woodbury  v.  Obear, 
7  Gray  (Mass.)  467;  Van  Zandti).  Mut. 
etc.  Ins.  Co.,  55  N.  Y.  169. 

Where  the  facts  on  one  side  conflict 
with  the  facts  on  the  other,  they  ought 
not  to  be  incorporated  in  one  question. 
Woodbury  v.  Obear,  7  Gray  (Mass.) 
467;  Fairchild  v.  Bascomb,  35  Vt.  398; 
Coyle  V.  Commonwealth,  104  Pa.  St. 
117;  Dexter  v.  Hail,  15  Wall.  (U.  S.)  9. 

Even  where  the  medical  witnesses 
have  attended  the  whole  trial  and 
heard  the  testimony  of  the  other  wit- 
nesses as  to  the  facts  and  circumstances 
of  the  case,  they  are  not  to  judge  of 
the  credit  of  the  witnesses  or  of  the 
truth  of  the  facts  testified  to  by 
others.  Commonwealth  v.  Rogers, 
7  Met.  (Mass.)  1500.  See  Yardley  v. 
Cuthbertson,  108  Pa.  St.  395. 

While  the  evidence  of  medical  ex- 
,  perts  is  entitled  to  great  weight,  yet  it 
is  for  the  jury  to  determine  the  value  of 
such  evidence.  Watson  v.  Anderson, 
13  Ala.  202;  McAllister  v.  State,  17 
Ala.  434;  Stackhouse  v.  Horton,  15  N. 
J.  Ch.  205;  Prinsep  v.  Dyce  Sombre,  10 
Moo.  P.  C.  232;  Pannell  v.  Common- 
wealth, 86  Pa.  St.  260;  Slais  v.  Slais, 
9  Mo.  App.  96;  Francke  v.  His  Wife, 
29  La.  Ann.  302;  People  v.  Finley,  38 
Mich.  482;  Doughty  v.  Doughty,  3 
Halst.  Ch.  (N.  J.)  227. 

An  expert's  opinion  based  upon  rep- 
resentations out  of  court,  can  be  no 
more  competent  testimony  than  the 
representations.  Wetherbee  v.  Weth- 
©rbee,  38  Vt.  454;  Heald  v.  Thing,  45 
Me.  392. 

An  expert's  doubt  as  to  a  person's 
sanity  is  not  competent  evidence.  San- 
chez V.  People,  22  N.  Y.  147. 


The  opinion  of  experts  of  insanity 
of  other  members  of  the  family  may  be 
received' as  tending  to  show  insanity 
in  person  whose  mental  capacity  is  in 
issue.  Baxter  v.  Abbott,  7  Gray 
(Mass.)  71;  Fraser  t;.  Jennison,  42  Mich. 
206;  Coughlin  V.  Poulson,  2  McArthur 
(U.  S.)  30;  Lord  V.  Beard,  79  N.  Car.  5; 
People  V.  Montgomery,  13  Abb.  Pr. 
(N.  Y.)  207;  State  v.  Windsor,  5  Harr. 
(Del.  I  512. 

.  A  physician,  not  an  expert  on  the 
subject  of  insanity,  may  testify  a^  to  the 
mental  condition  of  a  patient  when  he 
has  had  adequate  opportunity  to  form  an 
opinion,  but  cannot  qualify  himself 
to  testify  by  a  single  examination. 
Fayette  v.  Chesterville,  77  Me.  28. 
But  see  State  v.  Felter,  25  Iowa  67. 

The  opinion  of  a  distinguished  alien- 
ist on  the  probable  mental  condition 
of  a  patient,  years  before  he  had  come 
under  his  otsservation,  though  entitled 
to  respect,  should  be  carefully  scru- 
tinized before  acceptance,  in  a  case 
where  the  opinion  is  avowedly  contin- 
gent on  the  correctness  of  hypotheses 
which  have  not  been  established  by  the 
evidence.  Bristed  v.  Weeks,  5  Redf. 
(N.  Y.;  529.  See  Townsend  v.  Pep- 
perell,  99  Mass.  40. 

Opinions  of  expert  medical  witpesses 
as  to  mental  capacity  of  a  testator, 
expressed  in  response  to  a  hypotheti- 
cal question  based  upon  the  physical 
condition  of  testator,  as  testified  to  by 
a  preceding  medical  witness,  are  en- 
titled to  but  little  weight  as  against 
proof  of  facts  showing  mental  capacity. 
Burley  v.  McGough,  115  111.  11. 

Positive  evidence  of  the  phenomena 
of  insanity  is  unaifected  by  a  dispute 
as  to  causes.  Landis  v.  Landis,  i  Grant 
(Pa.)  248. 

Contestants  in  a  will  case  cannot 
read  to  the  jury  a  passage  from  a  work 
on  mental  diseases,  enumerating  cer- 
tain causes  of  insanity.  Fraser  v  Jen- 
nison, 42  Mich.  206;  People  v.  Wheeler, 
6s  Cal.  77. 

In  cases- where  the  professional  wit- 
ness has  made  a  personal  examination, 
he  must  describe  the  symptoms,  and 
state  the  circumstances  from  which  he 
has  drawn  his  conclusions.  Gibson  v. 
Gibson,  9  Yerg.  (Tenn.)  329;  Dickinson 
V.  Barber,  9  Mass.  225;  Hathorn  xk 
King,  8  Mass.  371;  Puryear  v.  Reese,  6 
Coldw.  (Tenn.)  21;  White  v.  Bailey, 
10  Mich.  155;  Pierson  v.  People,  79  N. 
Y.  424. 

"The  expert  testimony  is  introduced 
at  successive   stages   of  a  trial,   and   if 
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16.  Power  of  Insane  Persons  to  Choose  Settlement  in  a  Poor  District. 

Where  a  person  is  so  deficient  in  mental  capacity  that  he  is  not 
able  to  choose  a  .domicile  intelligently,  and  has  no  estate,  he  can- 
not, by  mere  residence,  acquire  a  settlement  in  a  poor  district. >• 
The  settlement  of  such  a  person  follows  that  of  the  father  or 
guardian.^ 


the  question  is  so  framed  as  to  include 
generally  what  has  been  produced  In 
evidence  to  a  certain  period  of  the 
trial,  it  necessarily  embraces  but  a  por- 
tion of  the  whole  case.  The  conse- 
quence is  that  at  one  stage  of  the  trial 
a  hypothesis  will  admit  of  one  answer 
by  an  expert  and  at  a  subsequent  stage 
another  hypothesis,  framed  from 
additional  evidence,  warrants  another, 
and  exactly  opposite  answer.  There 
is  presented  an  apparent  conflict  of 
professional  opinion  between  'two 
trained  bands  of  witnesses  in  battle 
array  against  each  other,'  with  the  pos- 
sible and  probable  result  of  lowering, 
in  the  estimation  of  the  court  and  jury, 
the  value  of  the  whole  expert  testi- 
mony. We  know  of  no  remedy  for 
this  except  it  miay  be  found  by  chang- 
ing the  rule  and  permitting  experts  to 
express  an  opinion  on  a  hyphothetical 
question  which  embraces,  in  the  judg- 
ment of  the  medical  expert,  all  the 
points  bearing  on  the  question  of  insan- 
ity, where  this  is  involved.  A  medical 
opinion  formed  after  hearing  one  side 
of  a  case,  is  deserving  of  no  more  re- 
spect and  has  no  more  value  than  a 
verdict  of  a  jury  formed  in  a  similar 
manner,  or  the  opinion  of  a  high  court 
of  appeal,  the  judges  of  which  are,  in  a 
sense,  experts  in  law,  rendered  after 
argument  on  one  side  only."  Chapin 
on  Experts  and  Expert  Testimony.  i8. 
1.  A  pauper  can  obtain  a  settlement 
if  he  has  a  mind  capable  of  having  a 
choice  and  desire  as  to  his  place  of 
abode,  and  in  exercise  of  that  choice 
goes  to  and  resides  in  a  town  vol- 
untarily for  the  requisite  time.  In 
Westmore  v.  Sheffield,  56  Vt.  239,  the 
following  instructions  were  held  erro- 
neous: if  the  pauper  had  a  mental 
infirmity,  not  that  he  was  an  idiot,  but 
that  from  mental  infirmity  his  mind 
was  so  far  weakened  that  he  was  in  a 
state  of  helplessness  and  dependence 
upon  the  care  of  his  parents,  that  it 
was  rendered  proper  and  necessary  that 
he  should  live  with  his  parents,  he  could 
not  acquire  a  legal  settlement.  The 
correct  rule  was  laid  down  in  Townsend 
V.  Pepperell,  99   Mass.   40,    when   the 
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court  charged  that  the  jury  were  to 
consider  whether  the  pauper's  mind 
was  diseased  "to  such  an  extent  as  to 
deprive  her  of  her  volition,  free  will  and 
power  of  choice,  so  as  to  take  away 
from  her  her  self-control  over  her 
mind  and  herself  in  these  particulars,. 
so  that  she  had  no  power  to  make 
choice  of  a  settlement."  See  also  Fay- 
ette V.  Chesterville,  77  Me.  28;  Holyoke 
■V.  Haskins,  5  Pick.  (Mass.)  20;  Upton 
V.  Northbridge,  15  Mass.  237;  Concord 
V.  Rumney,  45  N.  H.  423. 

2.  Thus  an  insane  person  who  lived 
in  his  father's  family  until  the  age  of 
forty-eight  years,  and  was  then  sent  to 
an  insane  hospital,  was  field  to  follow 
the  residence  of  his  father  acquired 
while  he  was  an  imnate  of  the  hospital. 
Strong  V.  Farmington,  74  Me.  46; 
Islesborough  v.    Lincolnville,   76   Me. 

572- 

A  father  made  application  to  the 
overseers  of  the  poor  of  the  town  in 
which  he  lived  for  aid  in  taking  care  of 
his  daughter,  who  was  non  comj>os  men- 
tis, and,  though  more  than  twenty- 
one  years  of  age,  not  emancipated. 
Such  aid  was  furnished  during  ten 
years,  until  he  removed  to  another 
town,  and,  after  an  interval  of  a  year, 
similar  relief  was  furnished  by  that 
town  for  a  longer  period.  ,  Held,  that 
the  latter  town  was  entitled  to  recover 
for  the  money  so  paid  from  the  former 
town;  that  the  daughter  could  not 
acquire  an  independent  settlement  by 
residence  even  for  more  than  five  suc- 
cessive years;  and  that  the  settlement 
of  the  father  was  not  changed  from  the 
former  town  to  the  latter.  Winterport 
V.  Newburgh,  78  Me.  136.  See  also 
Sharpet).  Crispin,  L.  R.,  i  P.  &  D.  6ii. 

The  general  rule  is  stated  by  Lord 
Tekterden,  in  Rex  v.  Much  Cowarne, 
2  B.  &  Ad.  861,  as  follows:  "A  child 
unemancipated  follows  the  settlement  of 
his  father;  and  the  general  rule  is  that 
until  he  reaches  twenty -one  the  child  is 
not  emancipated  unless  he  becomes  the 
head  of  another  familj',  or  does  some 
act  to  gain  a  settlement;  but  if  after 
twenty-one  he  separates  himself  from 
his  father's  farnily,  he  is  emancipated. 
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17.  Insanity  as  a  Defence  to  Crime. — This  subject  has  been  fully- 
treated  in  the  article  on  CRIMINAL  Law.^ 

INSOLVENCY — (See  Assignments  for  Benefit  of  Cred- 
itors; Bankruptcy  ;  Composition  with  Creditors;  Debtor 
and  Creditor  ;  Fraudulent  Conveyances,  etc.). 


1.  Definition,  i68. 

2.  What  Constitutes  Generally,  ijji. 

a.  How  Proven,  172. 

b.  Hoiu  Construed,  173. 

3.  Power  of  Congress  to  Pass,  173. 

4.  Constitutionality  of  State  Insolv- 

ent Laws,  173. 

5.  Effect   of   U.   S.   Bankrupt  Laws 

Upon  State  Insolvent  Laws,  176. 

6.  Extra  Territorial  Effect  of   State 

Insolvent  Laws,  176. 

7.  Assignment,  177. 

a.  What  Passes,  177. 

b.  Foreign,  179. 

c.  When  It  Takes  Effect,  180. 

8.  Existing  Attachments,  180. 
a.   Local,  180. 

*.    Foreign,  182. 

9.  Petition  for,  183. 
10.   Assignee,  184. 

a.  Who  May  be,  184. 

b.  Duties  and  Powers,  186. 

c.  Sale  Made  by,  188. 

d.  Compensation  of,  190. 

e.  Liability  of,  191. 

f.  Removal  193. 

g.  Continuing  Assignor's    Busi- 

ness, 193. 

Why  is  twenty-one  the  period  thus 
fixed  by  law  ?  Because  at  that  age  the 
party  is  presumed  in  law  to  be  compe- 
tent to  take  the  management  of  his  own 
affairs.  Here  the  pauper  never  was, 
and  never  will  be,  competent  to  do  so. 
The  reason,  therefore,  for  which  that 
period  is  fixed  upon  in  other  cases 
wholly  fails  in  this." 

The  domicile  of  one  who  has  re- 
moved to  a  county  with  intent  to  reside 
there  is  not  affected  by  his  becoming 
insane.  Washington  Co.  v.  Mahaska 
Co.,  47  Iowa  57. 

In  loTva,  residence  by  a  poor  or  in- 
sane person  for  more  than  a  year  in  a 
county  is  prima  facie  evidence  of  a 
settlement  there.  Scott  Co.  v.  Polk  Co., 
61  Iowa  616. 

In  Pennsylvania  it  has  been  held  that 
the  settlement  of  a  child  upon  his  ar- 
rival at  the  age  of  twenty-one  is  the 
settlement  of  his  father,  but  that  this  is 
not  the  rule  where  the  child  is  of  un- 
sound mind  upon  his  arrival  at  his  ma- 
jority. Montoursville  v.  Fairfield,  112 
Pa.  St.  99. 
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h.   Rights    in  Mortgaged    Prop- 
erty, 195. 

11.  Rights  of  Creditors,  196. 

a.  Generally,  196. 

b.  Notice,  198. 

c.  Non-Resident,  200.  [200. 

d.  Composition     with     Creditors, 

12.  Insolvent  or  Assignor,  200. 

13.  Partnership,  202. 

14.  Corporations,  204.  [^05- 

15.  What    Claims    May     be    Proved, 

16.  Fraudulent  Conveyance,  208. 

a.  Construction  of  the  Statute  of 
Frauds,  208. 

b.  Void  Assignments,  209. 

c.  Void    Conveyances   and   Sales, 
211. 

d.  Who  Can  Set  Aside,  211. 

17.  Preferences,  212. 

a.  At  Common  Law,  212.         [214. 

b.  Statutes   and  State    Decisions, 

18.  Distribution  of  Assets,  218. 

a.  To  Whom  Payable,  218. 

b.  How  Paid,  219. 

c.  Notice  of  Payment,  2l(). 

d.  Order  of  Payment^  2ig.  [219. 
(i)  Claims  of  the  United  States. 
(2)    Taxes,  etc.,  220. 

Where  an  insane  pauper  was  charged 
upon  the  township  in  which  his  father 
lived,  the  removal  of  the  father  to 
another  township  does  not  affect  her 
status  as  a  pauper,  or  make  her  charge- 
able on  the  township  to  which  he  re- 
moved. Overseers  v.  Overseers,  3 
Pennypacker  (Pa.)  107. 

Where  notice  has  been  served  upon  a 
poor  district  from  the  quarter  sessions 
to  appear  and  show  cause  why  it  should 
not  be  certified  as  the  place  of  settle- 
ment of  an  insane  pauper,  the  order  of 
court,  unappealed  from,  is  final  and 
conclusive  of  the  place  of  settlement, 
and  cannot  be  tried  again  in  a  collateral 
proceeding.  Overseers  v.  County,  3 
Pennypacker  259. 

In  Maine  it  has  been  held  that  the 
authorities  of  a  municipality  in  deciding 
the  question  of  a  party's  insanity  act 
judicially,  and  the  copy  of  their  record 
is  the  legal  evidence  of  their  record. 
Eastport  v.  Belfast,  40  Me.  262;  East- 
port  V.  East  Machias,  35  Me.  402. 

1.   See  Criminal  Law,  4  Am.  &  Eng. 
Encyc.  of  Law,  715. 
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(3)  Rent,  221. 

(4)  Labor,  221. 

(5)  Secured  Creditors,  221. 
ig.    Discharge,  224. 

a.  Definition,  224.  J224. 

b.  To  Whom  and  When  Granted, 

c.  When  aValid  and  Good  Defence, 

226. 


d.  When  Invalid,  226. 

e.  Effect  on  Rights  of  Insolvent, 

229. 

f.  How  Proven.  229. 

g-.  Must  be  Pleaded,  230. 
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1.  Definition. — Insolvency  is  the  state  of  a  person  who  from 
any  cause  is  unable  to  pay  his  debts  in  the  ordinary  or  usual 
course  of  trade. ^ 


1.  Le vans'  Appeal,  112   Pa.  St.   294. 

It  is  said  in  Dodge  v.  Mastin,  17  Fed., 
Rep.  660,  that  a  bank  is  solvent  when  it 
possesses  sufficient  assets  to  pay  within 
a  reasonable  time  all  its  liabilities 
through  its  own  agencies;  and  is  insolv- 
ent when  from  the  uncertainty  of  being 
able  to  realize  on  its  assets  in  a  rea-. 
sonable  time  a  sufficient  amount  to  meet 
its  liabilities  it  makes  an  assignment, 
by  which  the  control  of  its  affairs  and 
property  passes  out  of  its  hands. 

A  person  who  has  contracted  debts 
to  a  large  amount,  of  which  a  large  part 
is  already  mature,  and  is  without  money 
and  confessedly  unable  to  meet  his  ob- 
ligations in  the  usual  course  of  business, 
is  insolvent  within  the  meaning  of  the 
Minnesota  insolvent  law  (]L,aws  Minn. 
1881,  ch.  41);  Corliss  w.Jewett,  36  Minn. 

364- 

Insolvency  is  the  inadequacy  of  a 
man's  funds  to  the  payment  of  his 
debts.  Herrick  v:  Borst,  4  Hill  (N. 
Y.)  652. 

Insolvency  means,  that  the  party 
■whose  business  affairs  are  in  question 
is  unable  to  pay  his  debts  as  they  be- 
come due  in  the  ordinary  course  of  his 
daily  transactions. 

Insolvency  means,  when  applied  to 
traders,  an  inability  to  pay  debts  as 
they  mature  and  become  due  and  pay- 
able in  the  ordinary  course  of  business, 
as  persons  carrying  on  trade  usually 
do,  in  that  which  is  made,  by  the  law 
of  the  United  States,  lawful  money  and 
a  legal  tender,  to  be  used  in  the  pay- 
ment of  debts,  without  reference  to  the 
amount  of  the  debtor's  property  and 
without  reference  to  the  possibility  or 
probability',  or  even  certainty,  that  at  a 
future  time,  on  the  settlement  and 
winding  up  of  all  his  affairs,  his  debts 
will  be  paid  in  full  out  of  his  property. 
Buchanan  v.  Smith,  16  Wall.  (tl.  S.) 
277,  308. 

Insolvency  means  a  general  inability 
to  answer  in  the  course  of  business  the 


liability  existing  and  capable  of  being 
enforced.  In  re  Bininger,  7  Blatchf. 
(U.  S.)  264:  Brou<ver  v.  Harbeck,  9  N. 
Y.  594- 

Eemarks. — The  subjects  of  insolv- 
ency, bankruptcy  and  assignment  for 
the  benefit'  of  creditors  at  the  present 
'time  bear  sd  close  a  relation  to  each 
other  tiiat  the  distinction  between  them 
is  not  clear.  The  abolishment  of  im- 
prisonment for  debt  has  perhaps  given 
,  aid  to  this  confusion.  Acts  of  insolv- 
ency and  bankruptcy  had  their  origin 
in  the  purpose  of  aiding  an  honest  but 
unfortunate  trader  in  escaping  'impris- 
onment.  In  more  recent  years  their 
object  has  not  been  to  save  from  im- 
prisonment, but  to  encourage  the 
honest  and  equal  distribution  of  the 
debtor's  assets  among  his  creditors,  and 
to  permit  the  debtor  to  commence  anew, 
free  and  unencumbered  with  debt. 

It  maj',  however,  be  said  that  at  pres- 
ent the  terra  bankruptcy  in  this  country 
is  commonly  applied  to  the  conditioh 
of  a  person's  effects  under  a  United 
States  law.  Insolvency  means  nothing 
more  or  less  than  bankruptcy  under 
State  laws.  Bankruptcy  and  insolvency 
with  us  describe  a  similar  condition  of 
affairs,  except  that  the  former  exists 
under  and  by  virtue  of  an  act  of  con- 
gress, and  the  latter  by  an  act  of  the 
State  legislature. 

Assignment  for  the  benefit  of  cred- 
itors differs  from  bankruptcy  and  in- 
solvency in  that  it  dots  not  discharge 
the  debtor  from  his  debts,  nor  from  im- 
prisonment for  debt,  where  that  is  still 
permitted.  Almost  every  State  in  the 
Union  has  laws  providing  for  assign- 
ment for  benefit  of  Creditors.  Not 
more  thzin  fifteen  have  laws  of  in- 
solvency. One  thing,  however,  can  be 
observed,  and  that  is  where  imprison- 
ment for  debt  still  exists  there  will  be 
found  a  law  of  insolvency.  The  States 
of  Louisiana,  Maine,  Maryland,  Mas- 
sachusetts,   Minnesota,    Nevada,   New 
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Hampshire,  New  Jersey,  North  Caro- 
lina, Oregon,  South  Carolina,  Vermont 
and  Washington  Territory  have  full 
and  complete  insolvent  laws.  The 
states  of  Arkansas,  California,  Con- 
necticut, Georgia,  Pennsylvania  and' 
Rhode  Island  and  some  others  the  laws 
providing  for  the  assignment  for  the 
benefit  of  creditors  bear  some  re- 
semblance to  laws  for  insolvency.  The 
other  States  and  territories  merely  pro- 
vide for  assignments  for  the  benefit  of 
creditors. 

bistinction — History  and  Descrip- 
tion.— The  distinction  between  bank- 
ruptcy and  insolvency  which  is  taken 
\iy  jurists  and  accurate  law  writers 
seems  to  be  little  regarded  in  common 
use,  or  even  by  the  court,  in  many  of 
the  United  States.  In  its  primary 
sense,  insolvency  has  a  much  more  ex- 
tensive signification  than  bankruptcy. 
The  latter,  which  is  one  species  or 
phase  ,of  the  former,  denotes  the  condi- 
tion of  a  trader  or  merchant  who  is  un- 
able to  pay  his  debts  in  the  course  of 
business.  2  Bell  Com.  162;  i  Maul  & 
S.  338;  5  Dowl.  &  R.  218;  Park  v. 
Moore,  4  Hill  (N.  Y.)  592;  Cook  v. 
Hinsdale,  4  Cush.  (Mass.)  134.  (Hence 
its  derivation  from  banciis,  signifying 
the  broken  bench  or  counter,  per  Story, 
3  Stor.  453,  art.  Banke,  Encyc.  [i86o], 
or  forme  banqueroute^  a  word  of  dis- 
puted etj'mology).  Tlie  bankrupt,  says 
Blackstone,  "is  a  trader  who  secretes 
himself,  or  does  certain  other  acts  tend- 
ing to  defraud  his  creditors."  (Fraud 
is  also  implied  in  France  by  the  use  of 
banqueroutier  as  distinguished  from 
the  simfle  failli).  And  the  preamble 
to  the  statutes  34  &  35  Hen.  8,  ch.  6, 
(a.  d.  1542)  is  as  follows:  "Whereas 
divers  and  sundry  persons,  craftily  ob- 
taining into  their  own  hands  great  sub- 
stances of  other  men's  goods,  do  sud- 
denly flee  to  parts  unknown,  or  keep 
their  house,  not  minding  to  pay  or  re- 
store to  any  of  their  creditors  their 
debts  and  duties,  but,  at  their  own  wills 
and  pleasures,  consume  the  substance 
obtained  by  credit  of  other  men  for 
their  own  pleasure  and  delicate  living, 
against  all  reason,  equity  and  good  con- 
science." From  these  passages  it  ap- 
pears that  originally'  the  word  bank- 
rupt could  only  be  applied  to  a  dishon- 
est merchant  or  trader.  The  meaning, 
however,  is  now  so  far  changed  that  no 
dishonesty  is  implied  from  the  statutes 
of  bankruptcy;  but  it  is  still  properly 
applied  only  to  traders  or  merchants. 
Therefore  the  parliamentary   commis- 


sioners of  1840  report,  "The  immediate 
objection  of  the  bankrupt  law  is  the 
equal  distribution  of  the  debtor's  prop- 
erty among  his  creditors,  and  the  dis- 
charge of  the  honest  trade.     The  ob- 

'  ject  of  the  law  for  the  relief  of  in- 
solvent debtors  in  the  personal  dis- 
charge of  honest  debtors,  prolonged 
imprisonment  for  the  dishonest  and 
fraudulent  and  a  tair  distribution  of 
their  present  and  future  acquired  prop- 
erty among  their  creditors."  Insol- 
vency, then,  as  distinguished  from  strict 
bankruptcy,  is  the  condition  or  status 
of  one  who  is  unable  to  pay  his  debts. 
Insolvent  laws  are  distinguished  from 
strict  bankruptcy  laws  by  the  follow- 
ing characteristics: 

Distinguishing  Features.— Bankruptcy 
laws  apply  only  to  traders  or  merchants; 
insolvent  laws,  to  those  who  are 
not  traders  or  merchants.  Bankrupt 
laws  discharge  absolutely  the  debt  of 
the  honest  debtor.  Ogden  v.  Saunders, 
12  Wheat.  230;  Williams  v.  Norris, 
12  Wheat.  (U.  S.)  122;  Ward  ».  Crane, 
2  Blackf.  (Ind.)  394;  Van  Hook  v. 
Whitlock,  26  Wend.  (N.  Y.)  43;  i  East 
11.46,  and  Aid.  654;  Baldw.  296.  In- 
solvency laws  discharge  the  person  of 
the  debtors  from  arrest  and  imprison- 
ment, but  leave  the  future  acquisition 
of  the  debtors  still  liable  to  the  creditor. 
Sturges  V.  Crowninshield,  4  Wheat. 
(U.  S.)  122;  3  H.  &  J..61.  Both  laws 
contemplate   an  equal,  fair  and  honest 

,  division  of  the  debtor's  present  effects 
among  hi^  creditors  ^r^  rfl^a.  A  bank- 
rupt law  may  contain  these  regulations, 
which  are  generally  found  in  insolvent 
laws,  and  an  insolvent  law  may  contain 
those  which  are  common  to  a  bankrupt 
law,  per  Marshall,  C.  J.,  Sturges  t». 
Crowninshield,  4  Wheat.  (U.  S.)  122;  i 
W.  &  M.  115.  And  insolvent  laws 
quite  coextensive  with  the  English 
bankrupt  system,  have  not  been  unfre- 
quent  in  our  colonial  and  State  legisla- 
tion, and  no  distinction  was  ever  at- 
tempted to  be  made  in  the  same  between 
bankruptcies  and  insolvencies.  3  Story, 
Com.  on  Const.  11.  By  art.  i,  8,  of 
the  constitution  of  the  United  States, 
"congress  shall  have  power  to  establish 
an  uniform  rule  on  the  subject  of 
bankruptcies  through  the 
United  States."  From  a  desire  of 
avoiding  what  seems  to  be  an  infringe- 
ment upon  an  exclusive  right  of  con- 
gress, the  laws  passed  by  the  various 
states,  with  the  exception  of  Texas, 
upon  the  subject,  whether  properly  in- 
solvent  or   bankrupt   laws,   have    been 
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termed  insolvent  laws.  And  when  con- 
gress exercised  its  constitutional  right 
to  pass  a  bankruptcy  law,  by  the  act  "to 
establish  a,  uniform  system  of  bank- 
ruptcy throughout  the  United  States, 
August  19th,  1S41,  all  persons  were  in- 
cluded within  its  operation,  and  were 
allowed,  upon  petition,  to  be  discharged 
from  their  debts.  The  law  of  congress 
rendered  inoperative  the  State  insolvent 
laws;  and,  under  certain  circumstances, 
traders  could  be  proceeded  against  upon 
petition  of  their  creditors.  The  provi- 
sion in  the  bankrupt  act  rendering  it 
properly  an  insolvent  act,  being  ex- 
clusively in  operation,  gave  rise  to  seri- 
ous doubts  whether  the  act  was  within 
the  purview  of  the  constitution.  Kunz- 
ler  V.  Kohaus,  5  Hill  (N.  Y.)  317, 
Bronson,  J.,  dissenting;  Thompson  v. 
Alger,  12  Met.  (Mafs.)  428;  Halsted  v. 
Little,  25  Me.  232;  Lalor  v.  Wattles, 
3  Gilm.  (111.)  225,  hold  the  act  constitu- 
tional, and  finally  led  to  its  repeal, 
March  3rd,  1S43.  Encyc.  Brit.,  Bank- 
ruptcy; 2  Kent  (i2th  ed.),  391  n.  a. 
Therefore,  in  the  United  States,  both 
the  legislation  of  congress  and  of  the 
separate  States,  has  tended  to  obliterate 
the  true  distinction  between  bankruptcy 
and  insolvency.  The  first  bankrupt 
law,  passed  by  congress  in  1800,  limited 
to  five  years,  and  expiring  with  its  limi- 
tation, was  modelled  upon  the  English 
bankruptcy  act?  then  in  operation,  and, 
like  them,  was  only  applicable  to  mer- 
chants. See  act  March  3rd',  1791,  i 
Story,  Laws  465;  act  March  '2nd,  1799, 
I  Story,  Laws  630;  act  March  3rd, 
1841,  4  Sharsw.  Cont.  Sto.  L.  2263; 
act  January  7th,  1834,  4  Sharsw.  Cont. 
Sto.  L.  2258;  act  March  2nd,  1837,  4 
Sharsw.  Cont.  Sto.  L.  2536. 

Besides  the  power  vested  in  congress 
on  making  uniform  laws  for  the  regula- 
tion of  bankruptcies.  Const,  of  U.  S., 
art.  I,  8,  it  is  provided,  art.  i,  10, 
Const,  of  U.  S.,  that  "no  State  shall 
pass  any  .  .  .  law  impairing  the 
obligation  of  contracts"  (q.  v.).  By 
these  clauses  it  was  generally  under- 
stood that  congress  possessed  the 
exclusive  regulation  of  both  bank- 
ruptcy and  insolvency.  But  the  ques- 
tion how  far  the  States  maj'  legislate 
upon  these  subjects  came  to  be  fully 
discussed  in  the  celebrated  case  of  Og- 
den  V.  Saunders,  12  Wheat.  (U.  S.)  2i8. 
The  decision  of  that  case  recognized 
much  larger  powers  in  the  State  than 
had  previously  been  supposed  to  exist. 
It  was  held  that  the  power  of  making  a 
bankrupt  law,  which  shall  be  applicable 


and  binding  upon  creditors  and  all  de- 
scriptions of  debts,  resides  in  congress. 
When  congress  exercises  its  power  it  is 
exclusive,  and  by  its  exercise  the  States-"^ 
^insolvent  laws  (so  called)  are  rendered 
inoperative.  Griswold  v.  Pratt,  9 
Met.  (Mass.)  16;  contra,  Ziegenfuss's 
Case,  2  Ired.  (N.  Car.)  463.  But  that 
a  State  insolvent  law,  whereby  it  is  pro- 
vided that  a  debtor,  on  giving  up  his 
property  to  his  creditors,  is  absolutely 
discharged  from  further  liability,  will, 
as  long  as  there  is  no  act  of  congress 
on  bankruptcy,  be  valid  in  respect  to , 
creditors  residing  in  such  State  and  to 
contracts  made  in  the  State  subsequent- 
ly to  the  passage  of  such  insolvent  law. 
Cook  V.  Moftat,  5  How.  295;  Brigham 
V.  Henderson,  i  Cush.  (Mass.)  430-434, 
n;  Savoye  f.  Marsh,  10  Met.  (Mass.) 
594;  Bills  V.  Comstock,  12  Met.  (Mass.) 
470;  Stone  V.  Tibbetts,  26  Me.  no; 
Baynard  v.  Norris,  5  Gill  (Md.)  473; 
Baldwin  v:  Hale,  i  Wall.  (U.  S.)  229. 
See  Cooley,  Const.  Lira.  360. 

Insolvency  may  be  simple  or  no- 
torious. Simple  insolvency  is  at- 
tended by  no  badge  of  notoriety.  No- 
torious or  legal  insolvency,  with  which 
the  law  has  to  do,  is  designated  by  some 
public  act  or  legal  proceeding.  This  is 
the  situation  of  a  person  who  has  done 
some  notorious  act  to  divest  himself  of 
all  the  property;  as.  making  an  assign- 
ment, applying  for  relief,  or,  having 
been  proceeded  against  in  invitum  un- 
der bankrupt  or  insolvency  laws. 
Comegys  v.  Vasse,  i  Pet.  (U.  S.)  195; 
7  Toullie,  n,  45;  Domat,  liv.  4,  tit.  5, 
nn.  I.  2;  2  Bell  Com.  165. 

It  is  with  regard  to  the  latter  that  the 
insolvent 'laws  (so  called)  are  operative. 
They  are  generally  statutory  provision 
by  which  the  property  of  the  debtor  is 
surrendered  for  his  debts;  and  upon 
this  condition,  and  the  asset  of  a  certain 
proportion  of  his  creditors,  he  is  dis- 
charged from  all  further  liabilities. 
Bartlett  v.  Prince,  9  Mass.  431 ;  2  Kent 
(i2th  ed.)  321;  Ingr.  Insolv.  9.  This  legal 
insolvency  maj'  exist  without  actual  in- 
ability to  pay  one's  debts  when  the 
debtor's  estate  is  finally  settled  and 
wound  up.  Lee  v.  Kilburn,  3  Gray 
(Mass.)  600.  Insolvency,  according  to 
some  of  the  State  statutes,  may  be  of 
two  kinds,  voluntary  and  involuntary. 
The  latter  is  called  the  proceeding 
against  the  creditors  in  invitum.  Vol- 
untary insolvency,  which  is  the  more 
common,  is  the  case  in  which  the 
debtor  institutes  the  proceedings,  and  is 
desirous   of  ■  availing     himself  of    the 
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2.  What  Constitutes  Generally. — A  trader  is  not  necessarily  insol- 
vent, although  his  assets  may  not  at  a  given  time  satisfy  all  the 
demands  against  him   due   or  to  become   due.^     A  party  whose 


insolvent  laws,  and   petitions   for   that 
purpose. 

Description  of  Proceedings. — Involun- 
tary insolvency  is  where  the  proceed- 
ings are  instituted  by  the  creditors  in 
invitum,  and  so  the  debtor  is  forced 
into  insolvency.  The  circumstances 
entitling  either  debtor  or  creditor  to  in- 
voke the  aid  of  insolvent  laws  are  in  a 
measure  peculiar  to  each  State.  But 
their  general  characteristics  are  as  fol- 
lows: In  case  of  voluntary  insolvency, 
the  debtor  must  owe  a  certain  amount, 
which  amount,  with  his  inability  to  pay 
the  same,  must  be  set  forth  in  his  peti- 
tion. The  creditors  are  usually  entitled 
to  proceed  in  invitum  to  petition  to 
have  the  debtor  declared  insolvent  and 
his  effects  taken  possession  of  and  dis- 
tributed upon  the  following  grounds: 
That  the  creditor  has  fraudulently 
concealed  his  property,  or  has  conveyed 
it  away,  or  has  allowed  it  to  be  attached 
and  to  remain  so  for  a  certain  length  of 
time  without  dissolving  the  attachment. 
The  officers  before  whom  insolvency 
proceedings  may  be  had  are,, in  the  dif- 
ferent States,  judges  (who  are  fre- 
quently "judges  of  probate  also),  com- 
missioner in  insolvency,  master  in 
chancery,  etc.  They  are  appointed  for 
the  purpose  and  proceedings  are  com- 
menced by  petition,  which  sets  forth 
the  facts  upon  which  the  claim  for  re- 
lief is  founded.  Upon  a  petition  of  a 
debtor  the  facts  are  commonly  taken 
to  be  true,  as  set  forth  in  the  petition. 
A  messenger  or  officer  of  the  court  is 
immediately  sent  to  take  possession  of 
the  property  of  the  debtor,  and  a  call  is 
issued  to  the  various  creditors  to  attend 
a  meeting.  In  a  proceeding  in  invitum 
by  the  creditors  the  facts  alleged  must 
be  proved  before  the  warrant  can  be  is- 
sued. And  the  debtor  is  usually  enti- 
tled to  notice  of  the  proceedings  insti- 
tuted against  him,  and  may  appear  and 
show  cause,  if  any  he  has,  why  a  com- 
mission should  not  issue  against  him. 
The  first  step  taken  by  the  magistrate  in 
a  case  properlj'  before  him  is  to  take 
possession,  \>y  means  of  his  officers,  of 
the  debtor's  effects,  which,  in  some 
cases,  the  messenger  may  be  directed 
to  sell  for  the  benefit  of  all  concerned 
(as  in  the  case  of  perishable  articles, 
etc.).  Then,  a  meeting  of  creditors 
being  called,  an  assignee  is  chosen  in  a 


way  provided  by  statutes.  In  his 
choice  the  creditors  are  considered  both 
with  regard  to  their  number  and  amount 
due  them.  To  the  assignee  all  the 
property  is  transferred,  or  ordered  to 
be  transferred  by  the  magistrate  by  vir- 
tue of  the  power  by  law  vested  in  him. 
This  assignee  becomes  to  all  intents 
and  purposes  the  owner  of  the  property 
of  the  debtor,  and,  as  agent  for  his 
creditors,  has  power  to  sell,  dispose  of, 
collect  and  reduce  to  money  all  the 
property  of  the  debtor.  He  calls  meet- 
ings of  the  creditors,  when  directed  so 
to  do  by  the  magistrate,  transacts  all 
the  other  business  and  performs  all  the 
duties  by  law  imposed  upon  him. 
The  right  of  a  debtor  to  a  discharge  is 
very  different  in  the  various  States  of 
America.  In  some  the  honest  debtor 
may  obtain  a  discharge,  however  small 
a  percentage  of  his  debts  he  may  pay. 
In  others  he  is  entitled  to  discharge 
upon  the  payment  of  a  certain  percent- 
age, or  upon  obtaining  the  assent  of 
a  majority  of  the  creditors.  It  is  also 
provided  by  the  statutes  of  some  of  the 
States  that  the  second  or  third  discharge 
shall  not  be  obtained  at  all,  or  as  easily 
as  in  the  first  instance  of  insolvency. 

The  refusing  to  discharge  a  debtor 
upon  the  ground  that  he  has  been  guil- 
ty of  fraudulent  conduct  is  also  subject 
to  State  legislation.  Certain  acts  are 
made  presumptive  evidence  of  fraud; 
as,  the  securing  of  debts  within  a  cer- 
tain time  before  the  application  for  the 
discharge.  Such  times  are  regulated 
by  the  statutes,  and,  commonly,  the 
times  limited  are  six  months  or  one 
year.  In- some  States  if  a  pre-existing, 
debt  has  been  paid  or  secured  within  a 
year  prior  to  being  declared  insolvent 
the  debtor  having  reasonable  cause  at 
the  time  to  suppose  himself  insolvent, 
his  discharge  will  not  be  granted. 
Bouv.  Law  Diet. 

1.  Bell  V.  Ellis,  33  Cal.  620. 

Who  Is  Trader. — A  livery  stable 
keeper  who  buys  hay  and  grain  and 
sells,  by  keeping  horses  to  bait  and 
board,  is  a  trader  within  the  meaning 
of  the  insolvent  law.  Stat.  1878,  ch.  74, 
§  42;  Groves  v.  Kilgore,  72  Me.  489. 

A  person  who,  in  the  course  of  a  few 
months, is  engaged  with  another  in  pur-' 
chasing  one  hundred  cattle,  and  sells 
them  to  the  proprietor  of  an  eStablish- 
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assets  are  40  per  cent,  above  his  liabilities  is  not  to  be  con- 
sidered insolvent.^ 

The  question  of  a  debtor's  solvency  depends^  not  upon  the 
nominal  value  of  his  property,  but  upon  whether  enough  can  be 
realized  from  a  sale  of  it  to  discharge  his  liabilities.^ 

The  rule  that  a  trader  who  is  unable  to  pay  all  his  debts  ;n  the 
usual  ordinary  course  of  business,  as  persons  carrying  on  a  trade 
usually  do,  is  to  be  regarded  as  insolvent,  is  approved  as  a  general 
rule.* 

To  constitute  an  assignment  within  the  insolvent  laws,  there 
must  be  a  trust  for  some  one  besides  the  assignee.* 

a.  How  Proven. — Reputation  is  not  admissible  to  prove  insol- 
vency, but  facts  may  be  shown  from  which  insolvency  may  be 
inferred,"  and  the  mere  suing  out  of  an  attachment  is  no  evidence 
of  the  defendant's  insolvency.® 


ment  for  "caijning"  beef,  in  pursuance  of 
a  previous  contract  with  such  proprietor, 
is  a  trader  within  the  meaning  of  that 
term  in  the  insolvency  laws  of  this 
State.  Sylvester  v.  Edgecomb,  76  Me. 
499. 

Taking  the  amendment  m  connection 
with  the  original  bill,  and  construing  it 
most  strongly  against  the  pleader,  it 
does  not  appear  that  the' person  sought 
to  be  held  as  a  trader  was  in  fact  such 
at  the  time  of  the  bringing  of  the  bill. 
So  read,  the  allegations  seem  to  show 
that  he  was  merely  engaged  in  winding 
up  his  business  after  having  sold  out, 
and  the  case  is  controlled  by  the  former 
adjudication  on  this  point.  Coates  v. 
Allen,  71   Ga.  787. 

The  fact  that  a  debtor  is  under  pro- 
test and  does  not  pay  his  debts,  does 
not  establish  his  insolvency.  It  must 
be  shown  that  he  has  not  the  means  of 
paying  his  debts,  by  showing  that  all 
his  property  and  credits  are  not  equal 
in  amount  to  the  debts  due  by  him. 
Kork  V.  Bringier,  19  La.  Ann.  183;  Lea 
■V.  Bringier,  19  La.  Ann.  183;  Lea  v. 
Bringier,  19  La.  Ann.  197. 

Insolvency  does  not  mean  an  absolute 
inability  of  the  debtor  to  pay  his  debts 
at  some  future  time,  upon  a  settlement 
and  winding  up  of  all  his  affairs,  but  a 
present  inability  to  paj'  in  the  ordinary 
course  of  business.  Thompson  v. 
Thompson,  4  Cush.  (Mass.)  127;  Lee 
V.  Kilburn,  3  Gray  (Mass.)  594. 

A  nonpayment  of  a  business  check 
upon  presentation  is  evidence  of  the  in- 
solvency of  the  drawer.  Brown  v. 
Montgomery,  20  N.  Y.  287. 

Where  judgment  had  been  recovered 
against    insolvent    debtors,    and     the 


judgment  creditor  had  caused  money 
belonging  to  such  debtors  to  be  attached 
in  the  hands  of  a  third  person,  the  fail- 
ure of  the  debtors  to  take  any  proceed- 
ings to  set  aside  or  "vacate  the  garnish- 
ment," or  secure  a  release  therefrom, 
or  to  make  any  assignment  within  ten 
days  after  the  levy,  under  Laws  Minn. 
1881,  ch.  148,  §  -1,  authorized  their 
creditors,  on  such  default,  to  institute 
the  insolvency  proceedings  therein  pro- 
vided for.  Maxfield  v.  Wilkins,  38 
Minn.  539. 

1.  Hunt  V.  His  Creditors,  9  Cal.  41;. 

2.  Churchill  v.  Wells,  7  Coldw. 
(Tenn.)  364. 

3.  Driggs  V.  Moore,  i  Abb.  (U.  S.) 
440. 

But  failure  to  pay  a  single  debt  is  not 
evidence  of  insolvency.  Driggs  v. 
Moore,  i  Abb.  (U.  S.)  440. 

4.  Wellington  v.  Sedgwick,  12  Cal. 
469. 

5.  The  insolvency  of  a  person  at  a 
particular  time  cannot  be  proved  by 
general  reputation;  as,  that  "he  was 
generally  reputed  to  be  insolvent." 
Stewart  v.  McMurray  (Ala.  1S87),  3 
So.  Rep.  47;  Lawson  v.  Orear,  7  Ala. 
785;   Branch   Bank  v.  Parker,   5   Ala. 

731- 

6.  Return  by  the  sheriff  of  another 
county  that  he  knows  of  no  property  in 
his  county  on  which  to  levy,  is  no  evi- 
dence of  insolvency,  where  it  .is  not 
shown  that  the  defendant  ever  resided 
or  had  property  in  that  county.  Knox 
V.  Bates  (Ga."),  5  S.  E.  Rep.  61;  Gus- 
tine  ?'.  Phillips,  38  Mich.  674. 

Keasonable  Cause  to  Believe. — In  an 
action  by  an  assignee  to  recover  money 
claimed  to  have  been  paid  in  fraud  of 
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b.  How  Insolvent  Laws  Construed. — The  acts  for  the  relief  of 
insolvent  debtors  are  to  be  liberally  construed.* 

3.  Power  of  Congress  to  Pass — (See  Constitutional  Law  and 
Bankruptcy). — The  constitution  of  the  United  States  provides 
that  "  congress  shall  have  power  to  establish  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States."  * 

4,  Constitutionality  of  State  Insolvent  Laws. — A  State  has  authority 
to  pass  insolvency  laws,  provided  they  do  not  impair  the  obliga- 
tion of  contracts  or  conflict  with  any  existing  laws  of  congress.* 


the'  insolvent  law,  the  question  being 
whether  the  defendant  had  reasonable 
cause  to  believe  that  the  debtor  was  in- 
solvent. Held,  that  it  was  immaterial 
whether  the  defendant  believed  him  to 
be  insolvent.  But  the  defendant,  hav- 
ing testified  to  the'  value  of  the  insol- 
vent's property,  he  could  state  what  he 
understood  was  his  indebtedness. 

It  was  in  the  discretion  of  the  court  be- 
low to  allow  the  defendant  to  prove  the 
financial  reputation  of  the  insolvent, 
although  he,  defendant,  did  not  reside 
in  the  same  town  that  the  debtor  did, 
but  was  often  there  on  business.  Lar- 
kin  V.  Batchelder,  56  Vt.  416. 

It  is  presumed  that  all  the  members 
of  a  community  must  know  more  or 
less  of  a  matter  which  is  one  of  com- 
mon knowledge  in  such  community. 
Larkin  v.  Hapgood,  56  Vt.  597. 

On  the  issue  whether  a  mortgagee 
had  reasonable  cause  to  believe  the 
mortgagor  to  be  insolvent  or  in  contem- 
plation of  insolvency,  within  the  Gen. 
Sts.  Ch.  118,  §§  89,91,  evidence  that 
the  mortgagee,  before  he  took  the  mort- 
gage, was  himself  indebted  to  other 
persons,  who  were  pressing  him  for 
payment  of  their  debts,  and  that  he  ex- 
hibited the  mortgage  to  them  and 
offered  it  as  collateral  security  tor  those 
debts,  is  inadmissible.  Purinton  v. 
Chamberlin,  131  Mass.  589. 

In  replevin  against  an  assignee  for 
benefit  of  creditors,  for  goods  purchased 
on  fraudulent  representations  by  the 
assignor  as  to  his  solvency,  judgments 
recovered  after  the  assignment  are  not 
evidence  of  insolvency  at  the  time  of 
the  purchase,  but  their  admission '  is 
harmless  when  it  appears  from  the 
schedule  and  other  evidence  that  the 
'  debts  upon  which  they  were  recovered 
existed  at  that  time,  and  the  judge 
charges,  without  objection,  that  defen- 
dant does  not  allege  that  the  assignor 
was  then  solvent.  Underbill  v.  Ram- 
sey, 2  N.  Y.  Sup.  Rep.  451. 

1.  Mines  V.  Lockett,  20  Ga.  474. 


2.  Const.  U.  S.,  art.  i,  §  8.  See 
Bankruptcy,  2  Am.  &  Eng.  Ency.  of 
Law  67. 

3.  Bank  of  Tenn.  v.  Horn,  17  How. 
(U.  S.)  157;  Baldwin  v.  Hale,  i  Wall. 
(U.  8.)  223. 

Distinctions  and  Power  to  Pass  Dis- 
cussed.— In  considering  this  question  it 
must  be  recollected  that  previous  to  the 
formation  of  the  new  constitution  we 
were  divided  into  independent  States, 
united  for  some  purposes,  but  in  most 
respects  sovereign.  These  States  could 
exercise  almost  every  legislative  power, 
and  among  others,  that  of  passing 
bankrupt  ^aws.  When  the  American 
people  created  the  national  legislature, 
with  certain  powers  enumerated,  it  was 
neither  necessary  nor  proper  to  define 
the  powers  retained  by  the  States. 
These  powers  proceed  not  fi'om  the 
people  of  the  United  States,  but  from 
the  people  of  the  several  States,  and  re- 
main after  the  adoption  of  the  constitu- 
tion what  they  were  before,  except  so 
far  as  they  may  be  abridged  bj'  that  in- 
strument. In  some  instances,  as  in  the 
making  of  treaties,  we  find  an  express 
prohibition;  and  this  goes  to  show  the 
sense  of  the  convention  to  have  been 
that  the  mere  grant  of  a  power  of  con- 
gress did  not  imply  a  prohibition  on 
the  State  to  exercise  the  same  power. 
But  it  has  been  supposed  that  the  con- 
current power  of  legislation  extended 
to  every  possible  case  in  vnhich  its  ex- 
ercise by  the  States  has  not  been  ex- 
pressly prohibited.  The  confusion  re- 
sulting from  such  a  practice  would  be 
endless  .  .  .  Whenever  the  terms 
in  which  a  power  is  granted  to  congress 
or  the  nature  of  the  power  required  that 
it  should  be  exercised  exclusively  by 
congress,  the  subject  is  as  completely 
taken  from  the  State  legislatures  as  if 
they  had  been"  expressly  forbidden  to 
act  on  it. 

The  peculiar  terms  of  the  grant  cer- 
tainly deserves  notice.  Congress  is  not 
merely  authorized  to  pass  laws,  the  op- 
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The  power  of  congress  to  establish  uniform  laws  on  the  subject 
of  bankruptcy  throughout  the   United   States  does  not  exclude 


eration  of  which  shall  be  uniform,  but 
to  establish  uniform  laws  on  the  subject 
throughout  the  United  States.  This 
establishment  of  uniformity  is,  perhaps, 
incompatible  with  State  legislation  on 
that  part  of  the  subject  to  which  the 
acts  of  congress  mav  extend.  But  the 
subject  is  divisible  in  its  nature  into 
bankrupt  and  insolvent  laws,  though 
the  line  of  partition  between  them  is 
not  so  distinctly  inarked  as  to  enable 
a.nj  person  to  say  with  positive  preci- 
sion what  belongs  exclusively  to  the 
one  and  not  to  the  other  class  of  laws. 
It  is  said,  for  example,  that  laws  which 
merely  liberate  the  person  are  insolvent 
laws,  and  those  which  discharge  the 
contract  are  bankrupt  laws.  But  if  an 
act  of  congress  should  discharge  the 
person  of  the  bankrupt,  and  leave  his 
future  acquisitions  liable  to  creditors, 
we  should  feel  much  hesitation  in  say- 
ing that  this  was  an  insolvent,  not  a 
bankrupt  act;  and,  therefore,  unconsti- 
tutional. Another  distinction  has  been 
stated,  and  has  been  uniformly  ob- 
served. Insolvent  laws  operate  at  the 
instance  of  the  imprisoned  debtor; 
bankrupt  laws,  at  the  instance  of  a 
creditor.  But  should  an  act  of  congress 
authorize  a  commission  of  bankruptC3' 
to  issue' on  the  application  of  the  debtor, 
a  court  would  hardly  be  warranted  in 
saying  that  the  law  was  unconstitu- 
tional, and  the  commission  a  nullity. 
When  laws  of  each  description  may  be 
passed  by  the  same  legislature,  it  is  un- 
necessary to  draw  a  precise  line  be- 
tween them.  The  difficulty  can  only 
arise  in  our  complex  system,  where  the 
legislation  of  the  Union  possesses  the 
power  of  enacting  bankrupt  laws,  and 
those  of  the  States  the  power  of  enact- 
ing insolvent  laws.  If  it  be  determined 
that  they  are  not  laws  of  the  same 
character,  but  are  as  distinct  as  bank- 
rupt laws  and  laws  which  regulate  the 
course  of  descents,  a  distinct  line  of 
separation  must  be  drawn  and  the 
power  of  each  government  marked 
with  precision.  But  all  perceive  that 
this  line  must  be  in  a  great  degree  arbi- 
trary. Although  the  two  systems  have 
existed  apart  from  each  other,  there  is 
such  a  connection  between  them  as  to 
render  it  difficult  to  say  how  far  they 
may  be  blended  together.  The  bank- 
rupt law  is  said  to  grow  out  of  the  exi- 
gences of  commerce,  and  is  applicable 


solely  to  traders;  but  it  is  not  easy  to 
say  who  must  be  excluded  from  or  who 
may  be  included  within  this  description. 
It  is,  like  every  other  part  of  the  sub- 
ject, one  in  which  the  legislature  may 
exercise  an  extensive  discretion. 

This  difficulty  of  discriminating  with 
any  accuracy  between  insolvent  and 
bankrupt  laws,  would  lead  to  the  opin- 
ion that  a  bankrupt  law  may  contain 
those  regulations  which  are  generally 
found  in  insolvent  laws,  and  that  an  in- 
solvent law  may  contain  those  which 
are  common  to  a  bankrupt  law.  If  this 
be  correct,  it  is  obvious  that  much  in- 
convenience would  result  from  that 
construction  of  the  constitution  which 
should  deny  to  the  State  legislature  the 
power  of  acting  upon  this  subject,  in 
consequence  of  the  grant  to  congress. 
It  maj'  be  thought  more  convenient 
that  much  of  it  should  be  regulated  by 
State  legislation,  and  congress  may 
purposely  omit  to  provide  for  many 
cases  to  which  their  power  extends. 
It  does  not  appear  tD  be  a  violent  con- 
struction of  the  constitution,  and  is  cer- 
tainly a  convenient  one,  to  consider  the 
power  of  the  States  as  existing  over 
such  cases  as  the  laws  of  the  Union 
may  not  reach.  But  be  this  as  it  may, 
the  power  granted  to  congress  may  be 
exercised  or  declined,  as  the  wisdom 
of  that  body  shall  decide.  If,  in  the 
opinion  of  congress,  uniform  laws  con- 
cerning bankruptcies  should  and  ought 
to  be  established,  it  does  not  follow 
that  partial  laws  may  not  exist  or  that 
State  legislation  on  the  subject  must 
cease.  It  is  not  the  mere  existence  of 
the  power,  but  its  exercise,  which  is  in- 
compatible with  the  exercise  of  the 
same  power  by  the  States.  It  is  not 
the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment, 
which  is  inconsistent  with  the  partial 
acts  of  the  States.  It  has  been  said 
that  congress  has  exercised  the  power, 
and  by  so  doing  has  extinguished  the 
power  of  the  States,  which  cannot  be 
revived  by  repealing  the  law  of  con- 
gress. 

We  do  not  think  so.  If  the  right' 
of  the  States  to  pass  bankrupt  laws  is 
not  taken  away  by  the  mere  grant  of 
power  to  congress,  it  cannot  be  extin- 
guished. It  can  only  be  suspended  by 
the  enactment  of  a  general  bankrupt 
law.     The  repeal  of  the  law  cannot,  it 
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the  right  of  the  State  to  legislate  upon  the  subject,  except  where 
the  power  is  actually  exercised  by  congress,  and  the  State  laws 
■conflict  with  those  of  congress. ^ 

A  State  insolvent  law  is  valid,  even  though  it  was  enacted 
"while  the  national  bankrupt  law  is  in  force,  but  it  cannot  be  en- 
forced until  the  national  act  is  repealed.* 

Where  a  State  has  an  insolvent  law  in  force,  and  congress 
passes  a  bankrupt  act,  the  State  law  is  suspended  during  the 
•continuance  of  the  bankrupt  law.^  On  the  question  of  the  con- 
stitutionality of  State  insolvent  laws,  the  decisions  of  the  supreme 
court  of  the  United  States  are  final  and  conclusive.*  But  no 
State  insolvent  law  can  be  valid  if  it  impairs  the  obligation  of  a 
contract." 

is  true,  confer  the  power  on  the  States, 
but  it  removes  the  disability  to  its  ex- 
ercise which  was  created  by  act  of  con- 
-gress.  C.  J.  Marshall,  in  Sturges  x>. 
■Crowninshield,  4  Wheat.  (U.  S.)  122. 

1.  Ogden  w.  Saunders,  12  Wheat.  (U. 
S.)  213;  Boyle  V.  Zacharie,  6  Pet.  (U. 
S.)  34S;  Sturges  v.  Crowninshield,  4 
Wheat.  (U.  S.)  122. 

Act.  Minn.  March  7th,  1881,  providing 
that  when  the  property  of  a  debtor  is' 
•  seized  by  attachment  or  execution,  he 
may  assign  all  his  property  for  the 
equal  benefit  of  all  his  creditors  who 
shall  file  releases  of  their  claims,  and 
that  thereupon  his  property  shall  be 
equitably  distributed,  does  not  violate 
the  constitution  of  the  United  States 
by  impairing  the  obligation  of  con- 
tracts, when  applied  to  debts  incurred 
after  its  passage.  Harlan,  J.,  dissent- 
ing. Denny  v.  Bennett,  9  Supreme 
■Ct.  Rep.  (1889)  134. 

The  statute  is  not  invalid  as  to  an 
attaching  creditor  who  is  a  citizen  of 
another  State,  as  each  State  may  regu- 
late remedies  as  to  property  within  its  ju- 
risdiction, though  it  could  not  discharge 
the  debt  Itself  to  such  a  creditor  who 
-does  not  appear  and  participate  in  the 
assignment.  Harlan,  J.,  dissenting. 
Id. 

2.  Tua  V.  Carrierre,  117    U.  S:   201. 
If  those   laws   (insolvent   laws)    had 

.been  enacted  then  for  the  first  time 
they  would  have  been  so  far  as  in- 
consistent with  the  bankrupt  act, 
inoperative  ,  while  the  act  remained 
in  force,  but  upon  its  repeal  would 
have  come  into  operation.  The  enact- 
ment of  the  insolvent  law  during  the 
life  of  the  bankrupt  act  would  have 
been  merely  tantamount  to  a  provision 
that  the  former  should  take  effect  on 
the  repeal  of  the  latter.  Wood,  J.,  in 
'Tua  V.  Carriere,  117  U.  S.  201. 
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3.  Ward  -v.  Procter,  7  Met.(Mass.)  318; 
Lothrop  V.  Foundry  Co.,  128  Mass. 
120;  Orr  V.  Lisso,  33  La.  Ann.  476. 

4.  Boyle  -v.  Zacharie,  6  Pet.  (U.  S.) 

635- 

5.  Validity  of  a  State  insolvent  law 
which  discharges  a  debtor  from  all  his 
liability  from  any  debt  contracted  be- 
fore such  law  was  passed,  on  his  sur- 
rendering all  his  property  in  the  man- 
ner it  prescribes,  is  void,  as  it  impairs 
the  obligation  of  the  contract.  Sturges 
V.  Crowninshield,  4  Wheat.  (U.  S.)  122; 
Boardman  v.  De  Forest,  5  Conn,  i; 
Farmers'  etc.  Bank  X).  Smith,  6  Wheat. 
(U.  S.)  131;  Roosevelt  v.  Cebra,  17 
Johns.  (N.  Y.)  108;  Kimberly  v.  Ely,  6 
Pick.  (Mass.)  451;  Betts  v.  Bagley,  12 
Pick.  (Mass.)  572;  Smith  v\  Mead,  3 
Conn.  253;  Haramett  v.  Anderson,  3 
Conn.  304;  Hemstead  v.  Reed,  6  Conn. 
480. 

Under  the  Illinois  voluntary  assign- 
ment act  (I  Starr  &  C.  St.  1303), 
which  declares  (section  13)  that  all 
preferences  "in  any  assignment  here- 
after made"  shall  be  void,  when  an  in- 
solvent debtor,  realizing  that  he  can  no 
longer  continue  business,  determines  to 
yield  the  dominion  of  his  entire  estate, 
and,  in  execution  of  that  purpose,  exe- 
cutes in  favor  of  certain  of  his  creditors, 
who  understand  his  purpose,  confes- 
sions of  judgment,  conveyances,  bills  of 
sale,  etc.,  at  short  intervals,  and  as 
parts  of  one  transaction,  such  instru- 
ments constitute  an  assigriment,  within 
the  meaning  of  the  statute,  and  the 
preferences  are  void.  White  v.  Cotz- 
hausen,  9  Sup.  Ct.  Rep.  1889,  309. 

But  where  the  insolvent  law  is  only 
to  effect  debts  contracted  after  its  en- 
actment, it  is  valid.  "Jaques  v.  Mar- 
quand,  6  Cow.  (N.  Y.)  497;  Xorthern 
Bank  v.  Squires,  8  La.  Ann.  318;  Wil- 
son V.  Matthews,  32  Ala.  332;  Smith  v. 


Effect  of  U;  S,  Bankrupt  Laws     IN  SOL  VENC  Y.         Upon  State  Insolvent  Laws. 

5.  Effect  of  the  United  States  Bankrupt  Laws  Upon  State  Insolvent 
Laws — (See  Bankruptcy;  Constitutional  Law;  Conflict 
OF  Laws). — The  passage  of  a  national  bankrupt  law  suspends  the 
action  and  effect  of  all  State  insolvent  laws  so  far  as  they  may 
conflict  with  such  national  bankrupt  law,/'  and  upon  the  repeal  of 
the  act  of  congress  the  State  insolvent  laws  enapted  before  and 
during  the  existence  of  the  act  of  congress,  become  of  full  effect 
and  power.^ 

Proceedings  in  insolvency  commenced  under  State  insolvent 
laws  before  the  United  States  bankrupt  law  was  enacted,  are 
unaffected  by  it.* 

6.  Extra  Territorial  Eflfect  of  State  Insolvent  Laws — (See  Conflict 
of  Laws). — Insolvent  laws  of  a  State  have  no  extra  territorial 
operation ;  they  can  act  only  upon  the  person  and  property  with- 
in the  State;*  but  the  United  States  courts  in  their  adjudications 


Parsons,  i  Ohio  236;  Baker  v.  Wheaton, 
5  Mass.  509;  Matfier  v.  Bush,  15  Johns. 
(N.  Y.)233;  Hicks  r.  Hotckiss,  7  Johns. 
Ch.  (N.  Y.)  297;  Blanchard  v.  Russell 
13  Mass.  16;  Shaw  v.  Robbins,  12 
Wheat.  (U.  S.)  369;  Ogden  v.  Saun- 
ders, 2  Wheat.  (U.  S.)  213. 

But  State  laws  which  abolish  impris- 
onment for  debt,  or  discharge  debtors 
from  debt,  or  discharge  debtors  from 
imprisonment,  act  merely  upon  the 
remedy  and  do  not  impair  the  obliga- 
tion of  contract.  The  right  of  impris- 
onment is  no  part  of  the  contract. 
Sturges  V.  Crowninshield,  4  Wheat.  , 
(,U.  S.)  122-199;  Mason  '"•  H^i'^i  12 
Wheat.  (U.  S.)  370;  Beers  v.  Haugh- 
ton,  9  Pet.  (U.  S.;  329;  WoodhuU  v. 
Wagner,  BaJdw.  (U.  S.)  296;  Lee  v. 
Gamble,  3  Cranch  (C.  C.)  374. 

An  insolvent  law  passed  by  a  State 
legislature,  discharging  a  person  from 
his  debts,  is  valid  as  to  contracts  made 
after  its  passage  between  citizens  of  the 
same  State,  but  has  no  force  as  to  con- 
tracts made  out  of  the  State,  and  to 
which  a  citizen  of  another  State  is  a 
party.  Donnelly  v.  Corbett,  7  N.  Y. 
500. 

1.  Sturges  V.  Crowninshield,  4 
Wheat.  (U.  S.)  122;  Bank  of 
Tenn.  v.  Horn,  17  How.  (U.  S.)  157; 
Baldwin  v.  Hale,  i  Wall.  (U.  S.)  223; 
Griswold  v.  Pratt,  9  Met.  (Mass.)  16. 

A  person  arrested  on  a  State  pro- 
cess gave  bond  to  apply  for  the  benefit 
of  the  State  insolvent  law,  and  was  re- 
leased. He  applied  for  the  benefit  of 
the  bankrupt  law,  and  was  declared  a 
bankrupt.  Before  discharge  he  applied 
for  an  injunction  to  stay  proceedings 
in  the  State  courts,  whicli  was  refused. 


Held,  that  this  release  was  no  satisfac- 
tion of  the  execution.  Ex  parte 
Rank,  Crabbe  493. 

2.  Tua  V.  Carriers,  117  U.  S.  201; 
Atkins  V.  Spear,  8  Met  (Mass.)  490; 
Winch  f.  James,  68  Pa.  St.;  /?e  Damon, 
70  Me.  153. 

In  Boedefeld  -v.  Reed  et  al.,  55  Cal. 
299,  it  was  held  that  the  operation  of 
the  insolvent  law  was  suspended  by  the 
bankrupt  act,  in  the  sense  that  no  pro- 
ceeding could  be  commenced  for  a  dis- 
charge under  it  while  a  general  bank- 
rupt law  existed;  but,  upon  the  repeal 
of  the  bankrupt  act  the  insolvent  law 
revived,  and  came  again  into  operation, 
as  if  it  had  never  been  suspended.;  and 
its  provisions  apply  as  well  to  indebted- 
ness contracted  while  it  was  suspended 
as  to  indebtedness  contracted  after  it 
again  came  into  operation. 

3.  Longis  V.  His  Creditors,  20  La. 
Ann.  15;  Minot  v.  Thacher,  7  Met. 
(Mass.)  348;  Judd  v.  Ives,  4  Met. 
(Mass.)  401. 

Whether  the  New  Jersey  bankrupt 
law  was  suspended  was  a  query  in 
Steelman  v.  Mattux,  36  N.  J.  L.  344. 

The  insolvent  law  of  1878  was  a  valid 
law  when  enacted,  though  its  operation 
was  suspended  by  the  United  States 
bankrupt  law  then  existing.  When 
the  repeal  of  the  bankrupt  law  took  ef- 
fect the  insolvent  law  went  into  opera- 
tion, and  took  cognizance  of  all  acts 
within  its  provisions  done  while  it  was 
so  suspended,  and  applied  to  contracts 
made  during  that  time.  Palmer  v. 
Hixon,  74  Me.  447. 

4.  Kennedy  v.  Bank  of  Georgia,  8 
How.  (U.  S.)  t;86;  Springer  v.  Foster, 
2  Story   (U.  S.)  383;  Poe  v.  Duck,  5 
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will  enforce  them  in  actions  arising  in  States  where  they  exist. ^ 
State  insolvent  laws  cannot  discharge  the  contracts  of  citizens 
of  other  States.^  The  circumstance  that  the  contract  was  to  be 
performed  in  the  State  does  not  take  it  out  of  the  operation  of 
the  rule.3  A  non-resident,  by  voluntarily  making  himself  a  party 
to  proceedings  under  insolvent  la,ws,  abandons  his  extra  territorial 
immunity  from  the  operation  of  such  laws,  and  is  bound  by  them 
the  same  as  citizens  of  the  State.*  But  when  he  does  not  so 
make  himself  a  party  he  is  not  affected.^ 

7.  Assignment — a.  What  Passes. — Under  an  assignment,  all  the 
property  passes  to  the  assignee,  to  which  the  assignor  had  the 
legal  or  equitable  title;®  but  property  held  in  trust  does  not 
pass  by  the  assignment ; '''  and  it  will  not  pass  any  interest  in  a 
chose  in  action  which  was  before  voluntarily  assigned  by  the  in- 


Md.  i;  Fisher  w,  Wheeler,  5  La.  Ann. 
271. 

Rights  of  Assignee. — An  insolvent 
debtor,  having  an  office  in  Vermont, 
where  he  resided,  and  one  in  New  York, 
transferred,  through  his  agent  in  New 
York,  property  situated  there,  to  de- 
fendant, a  Vermont  creditor,  in  fraud  of 
the  Vermont  insolvency  laws.  Held, 
that  his  assignee  could  maintain  trover 
for  the  value  of  the  property,  though 
the  transfer  was  valid  in  New  York. 
Crampton  v.  Valido  Marble  Co.  (Vt), 
15  Atl.  Rep.  153. 

1.  Davidson  v.  Smith,  i  Biss.  (U.  S.) 

346- 

2.  Clark  w.  Van  Reimsdyk,  g  Cranch 
(Xj.  S.)  153;  Suydam  v.  Broadnax,  14 
Pet.  (U.  S.)  67';  Cook  V.  Moffat,  5 
How.  (U.  S.)  291;;  Baldwin  v.  Hale,  i 
Wall.  (U.S.)  223;  Baldwin  -v.  Bank,  i 
Wall.  (U.  S.)  534. 

State  legislatures  may  pass  insolvent 
laws  provided  there  be  no  act  ot  con- 
gress establishing  a  uniform  system  of 
bankruptcy  conflicting  with  their  pro- 
visions, and  provided  that  the  law  itself 
be  so  framed  that  it  does  not  impair  the 
obligations  of  contracts.  Certificates  of 
discharge,  however,  granted  under  such 
a  law  cannot  be  pleaded  in  bar  of  an 
action  brought  by  a  citizen  of  another 
State  in  the  courts  of  the  United  States, 
or  of  any  other  State  thain  that  where 
the  discharge  was  obtained,  unless  it 
appears  that  the  plaintiff  proved  his 
debt  against  the  defendant's  estate  in 
insolvency,  or  in  some  manner  became 
a  party  to  the  proceedings.  Insolvent 
laws  of  one  State  cannot  discharge  the 
contracts  of  citizens  of  other  States,  be- 
cause such  laws  have  no  extra  territorial 
operation,  and  consequently  the  tribu- 
nal sitting  under  them,  unless  in  case 


where  a  citizen  of  such  other  State  vol- 
untarily becomes  a  party  to  the  pro- 
ceedings, has  no  jurisdiction  of  the 
case.  Clifford,  J.i  in  Oilman  v.  Lock- 
wood,  4  Wall.  (U.  S.)  411. 

3.  Baldwin  v.  Bank  of  Neuber^',  i 
Wall.  (U.  S.)  234. 

4.  Clay  V.  Smith,  3  Pet.  (U.  S.)  411. 
Voluntary  Appearance. — If  a  foreign 

creditor,  either  by  himself  or  his  attor- 
ney, voluntarily  unites  in  the  recom- 
mendation of  a  person  as  trustee  for  the 
insolvent,  it  is  such  an  acquiescence  in 
the  insolvent  laws  of  the  State  as  will 
place  him  on  the  same  footing  with  the 
domestic  creditors  and  compel  him  to 
take  the  dividend  of  the  assets  as  they 
do.  Jones  v.  Horsey,  4  Md.  306;  Judd 
ly.  Porter,  7  Greenl.  (Me.)  337;  Felsh  v. 
Bugbee,  48  Me.  9;  Springer  v.  Foster, 
2  Story  (U.  S.)  387;  Pratt  i>.  Chasse,  44 
N.  Y.  597;  s.  c,  4  Am.  Rep.  718;  Han- 
ley  V.  Hunt,  27  Iowa  303;  s.  c,  i  Am. 
Rep.  273. 

5.  Beer  v.  Hooper,  32  Miss.  246. 

6.  Bank  of  Tennessee  v.  Horn,  17 
How.  (U.  S.)  157;  Kip  V.  Bank  of  New 
York,  10  Johns.  (N.  Y.)  63. 

An  assignment  by  a  debtor  of  "all  his 
estate,  real  and  personal,"  pursuant  to 
an  insolvent  act,  passes  the  title  to  all 
the  lands  which  he  owns  without 
further  description  and  whether  men- 
tioned in  the  inventory  or  not.  Rose- 
boom  V.  Mosher,  2  Den.  (N.  Y.)  61; 
Marsh  v.  Wendover,  3  Cow.  (N.  Y.) 
6g;  Cohen  v.  Gibbes,  i  Hill  (S.  Car.) 
206;  Hunt  V.  Danforth,  2  Curt.  (U.  S.) 

592- 

7.  Kennedy  v.  Strong,  10  Johns.  (N. 

Land  to  which  an  insolvent  holds 
the  legal  title  upon  an  implied  trust  in 
favor  of  another,  does  not  pass  to  the 
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solvent.^  In  some  instances  it  has  been  held  that  the  property 
qassed,  whether  the  assignee  acted  or  not* 

The  future  earnings  of  a  public  officer  do  not  pass  by  the 
assignment.* 

The  assignee  takes  the  property  assigned  subject  to  all  the 
equities  which  affected  the  debtor  * 

A  contingent  claim  is  an  assignable  interest. ^  Also  a  vessel 
at  sea  can  be  assigned  by  the  law  of  the  place  where  it  is 
registered.®  A  trade  mark  usually  does  not  pass  by  assignment.' 
Neither  will  a  claim  against  a  railroad  corporation  for  injury  to 
the  person  pass  by  an  assignment  under  the  insolvent  laws.*     It 


assignee  as  ''property  of  the  debtor 
■which  might  have  been  taken  on  exe- 
cution," within  the  meaning  of  the  Pub. 
Sts.,  ch.  157,  §  46,  although  no  declara- 
tion of  trust  iias  been  recorded.  Low 
V.  Welch,  139  Mass.  33. 

1.  Hopkins  v.  Banks,  7  Cow.  {N.  Y.) 
650. 

2.  Lore  v.  Hill,  3  Harr.  (Del.),  536; 
Golden's  Appeal,  no  Pa.  St.  581. 

3.  Grow  V.  His  Creditors,  31  Cal. 
328.  See  Milnor  v.  Metz,  16  Pet.  (U. 
S.)  221. 

4.  Palmer  v.  Thayer,  28  Conn.  237. 
The    assignee   takes    no   better    title 

than  the  debtor  to  land  held  by  the  lat- 
ter under  a  conveyance  fraudulent 
against  the  creditors  of  the  grantor. 
Pratt  V.  Wheeler,  6  Gray  (Mass. J  520. 
Goods  bought  by  a  retail  dealer 
upon  a  condition  that  the  property 
shall  not  vest  in  him  until  they  are  paid 
for,  but  with  an  understanding  between 
him  and  the  vendor  that  they  are  to 
go  into  his  store  and  to  be  sold  by  him 
in  the  regular  course  of  trade,  will  not 
pass  to  his  assignee  in  insolvency  or  for 
the  benefit  of.  creditors.  Rodgers  v. 
Whitehouse,  71  Me.  222. 

5.  Hunter  v.  U.   S.,  5    Pet.    (U.    S-) 

173- 

6.  Ciapo  V.  Kelley,  16  Wall.  (U.  S.) 
610. 

7.  Bradley  v.  Norton,  33  Conn.  157. 

The  right  to  use  trade  marks,  in  con- 
nection with  a  manufacturing  business, 
which  are  not  personal  in  their  charac- 
ter, but  designate  merely  the  place  or 
establishment  at  which  the  goods  are 
manufactured,  passes  to  the  assignee  in 
insolvency  of  the  owner,  under  the  Gen. 
Sts.,  ch.  118,  §  44.  Warren  ?;.  Warren 
Thread  Co.,  134  Mass.  247. 

8.  Siglit  of  Action  for  a  Tort  Does 
Not  Pass. — The  decision  of  this  question 
depends  upon  the  construction  of  the 
original  insolvent  law.     St.   1838,   ch. 


163,  5  5-  One  or  two  phrases  in  that 
section  might  seem  to  imply  that  any- 
thing which  could  be  assigned  by  the 
debtor  would  pass  by  an  assignment 
under  that  section.  Such  assignment 
does  "vest  in  the  assignees  all  the  prop- 
erty of  the  debtor,  both  real  and  per- 
sonal," incorporeal  as  well  as  corpo- 
real, "all  debts  due  to  the  debtor  or  to 
any  person  for  his  use  and  all  liens  and 
securities  therefor,  and  all  his  rights  of 
action  for  any  goods  or  estates,  real  or 
personal."  But  an  action  for  damages  is 
not  propertj',  nor  a  right  of  property, 
nor  a  debt  until  it  is  reduced  to  judg- 
ment, and  then  it  passes  because  it  has 
assumed  the  form  of  a  debt.  The 
reason  is,  a  claim  for  damages,  when 
liquidated,  must  be  liquidated  in  money, 
and  a  judgment  for  the  monej'  is, 
to  all  intents  and  purposes,  a  debt  or 
specialty.  The  "right  of  action" 
which  passes  to  the  assignee  by  the 
statute  are  qualified  by  the  addition 
"for  any  goods  or  estates."  A  similar 
qualification  is  embraced  in  the  further 
provision  of  the  same  section,  allowing 
the  assignees  to  be  admitted  to  prose- 
cute actions  in  the  name  of  the  debtor 
at  the  time  of  the  assignment.  These 
provisions  show  the  intention  of  the 
statute,  in  accordance  with  the  reason 
of  the  thing,  and  with  some  cases  under 
the  English  bankrupt  laws  that  every- 
thing should  pass  which  forms  part  of 
the  assets  of  the  debtor,  but  not  any 
right  of  action  for  personal  damages. 

Then  what  was  the  condition  of  the 
claim  when  the  assignment  was  made? 

The  verdict  being  against  the  plain- 
tiff was  clearly  no  liquidation-  of  his 
claim,  and  we  are  of  the  opinion  that 
even  if  the  verdict  had  been  in  his 
favor,  if  there  had  been  no  judgment 
on  it,  and  especiallj'  if  the  exceptions 
had  been  allowed,  which  might  occa- 
sion it  to  be  set  aside,  it  would  not  have 
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lias  been  held  that  a  patent  right  passes' to  the  assignee.^  Prop- 
erty sold  conditionally  and  delivered  without  a  legal  record  of  the 
lien,  passes  to  the  assignee.*  A  claim  against  the  United  States 
belongs  to  the  assignee.  Property  acquired  by  an  insolvent 
debtor  subsequently  to  his  petition,  by  gift,  descent  or  devise,  or 
in  the  course  of  distribution,  does  not  pass  to  the  assignee.^ 

A  claim  of  the  debtor  against  another  as  surety  passes  to  the 
assignee.*  >  • 

b.  Foreign— {Sqg.  FOREIGN  ASSIGNMENT). — Assignments  pre- 
ferring creditors  do  not  pass  property  in  any  state  except  in  the 
state  where  made;"  likewise  the  assignment  of  property  under 
the  insolvent  laws  of  one  State  has  no  extra  territorial  force  as 
against  the  bona  fide  purchaser  of  such  property  in  another.® 


passed  to  the  assignee.  In  order  to 
pass  by  the  assignment  it  must  be  a 
definite  judgment,  a  judgment  upon 
-which  a  suit  might  have  been  brought. 
Stone  V.  Boston  etc.  R.  Co.,  7 
Gray  (Mass.)  539. 

1.  Ex  parte  Keach,   14  R.  I.   571. 
Under  an  assignment  of  the  estate  of 

an  insolvent  debtor  under  Pub.  St. 
Massachusetts,  ch.  157,  Ij  44,  letters 
patent  owned  by  the  debtor  pass  to  the 
assignee,  notwithstanding  they  are, 
under  the  laws  of  that  State,  exempt 
from  attachment;  and  a.  bill  in  equity 
•can  be  maintained  to  compel-  an  as- 
signment of  the  same  to  the  assignee  in 
insolvency.  •  Barton  v.  White,  144 
Mass.  2S1. 

2.  Collender    Co.     v.     Marshall,    57 
"Vt.  232. 

3.  Hall  V.  Gill,  10  Gill  &   J.  (Md.) 

32.=;- 

4.  Hunter  v.  United  States,  5    Pet. 
(U.  S.)  173. 

Insolvent  act  California,  1880,  §  17, 
provides  that  "the  clerk  of  court  shall 
assign  and  convey  to  the  as- 
signee all  the  estate,  real  and  personal, 
of  the  debtor."  The  clerk  in  an  assign- 
ment, after  styling  himself  "party  of  the 
iirst  part,"  proceeded  to  convey  "all  the 
property',  etc.,  of  the  said  party  of  the 
irst  part."  The  instrument,  which  is 
entitled  "In  the  plotter  of  A.  B.,  an 
insolvent  debtor"  recites  the  insolvency 
proceedings,  and  that  it  is  made  by  the 
assignor  as  clerk  of  the  court,  and  that 
it  is"in  obedience  to  ^he  insolvent  act. 
Held,  that  it  is  o.  valid  assignment  of 
the  insolvent's  property,  and  that  the 
■words  "party  of  the  first  part"  mean 
the  clerk  acting  under  the  statute  as 
assignor.  Mogk  v.  Peterson,  (Cal.)  17 
Pac.  Rep.  446. 

5.  King  II.  Johnson,  5  Harr.  (Del.)  31. 


The  assignee  of  an  insolvent  debtor, 
appointed  under  the  laws  of  one  State 
does  not  so  far  represent  creditors  as  to 
be  able  to  avoid  a  conveyance  of  per- 
sonal property  in  another  State  good  as 
against  the  insolvent  but  invalid  as 
against  creditors,  ,  by  1  the  laws  of 
such  other  State.  Betton  v.  Valentine, 
I  Curt.  (U.  S.)   168. 

6.    Hoyt  V.  Thompson,  19  N.  Y.  207. 

Lex  Loci  Applies.  The  rule  that  a 
voluntary  conveyance  of  personal  prop- 
erty, valid  under  the  laws  of  the  State 
where  made,  will  operate  to  transfer  the 
property  wherever  it  may  be,  situated, 
does  not  extend  to  statutory  transfers 
in  invitum,  in  proceedings  under  State 
bankrupt  or  insolvent  laws.  Such  a 
transfer  affects  only  property  situated 
within  the  territory  of  the  State  under 
whose  laws  it  is  made;  and  a  title  ac- 
quired under  foreign  bankruptcy  or  in- 
solvent proceedings  will  not  prevail 
against  the  rights  of  attaching  creditors, 
under  the  laws  of  the  State  where  the 
property   is -situated. 

Kelly  V.  Crapo,  45  N.  Y.  86. 

Kelly  V.  Crapo,  16  Wall.  (U.  S.)6lo. 

Proceedings  by  a  Canadian  court 
under  a  Canadian  insolvent  act  had 
against  a  person  while  he  was  in  the 
State  of  Michigan,  cannot,  by  mere 
force  or  operation  of  the  orders  and 
decrees  therein  made  and  in  the  ab- 
sence of  any  transfer  by  the  insolvent 
himself,  vest  the  Canadian  assignee 
with  title  to  promissory  notes  in  Michi- 
gan which  have  never  been  within  the 
territorial  jurisdiction  of  the  Canadian 
court  or  subject  by  any  process  to  its 
control,  and  the  fact  that  the  insolvent 
afterwards  went  to  Canada  and  sub- 
mitted himself  to  the  jurisdiction  of 
that  court  would  not  help  the  matter. 

Wood  V.  Parsons,  27  Mich.  159. 
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c.  When  It  Takes  Effect. — The  title  in  the  property  vests  in 
the  assignee  —  where  a  trial  is  required,  from  the  time  of  the 
adjudication ;  ^  when  it  is  made  by  deed,  it  vests  from  the  time  Of 
the  deed.^  It  has  no  retroactive  effect.*  It  sometimes  takes- 
effect  at  the  time  the  assignee  takes  the  oath  required  by 
statute.4 

8.  Existing  Attachments — a.  Local. — Where  there  is  no  statute 
to  the  contrary,  an  attachment  is  not  affected  by  an  assignment 
for  the  benefit  of  creditors,  or  by  proceedings  in  insolvency. 
Attached  property  will  be  first  applied  to  the  payment  of  the 
creditor's  claim  for  which  it  is  procuted,  and  the  surplus  will 
pass  into  the  hands  of  the  assignee.^ 

Some  States  have  passed  statutes  making  attachments  made 
within  a  certain  length  of  time  prior  to  assignment  or  insolvency 
proceedings  void.® 


An     insolvent     debtor,     resident    of    creditor   has  any  lien  upon  the  prop- 


Illinois,  made  a  general  assignment  for 
the  benefit  of  his  creditors.  The  as- 
signment included  real  estate  owned  in 
Kansas.  The  assignee,  with  the  ap- 
proval of  the  county  court  of  the  coun- 
ty, in  Illinois,  in  which  the  assignment 
was  made,  sold  the  land  in  Kansas. 
Held,  the  purchaser  at  such  a  sale  got 
no  title,  the  land  not  having  been  sold 
in  accordance  with  the  provisions  or 
the  act  to  regulate  voluntary  assign- 
ments for  the  benefit  of  creditors,  in 
force  in  Kansas,  nor  by  the  order  or 
judgment  of  any  court  of  that  state. 
Thompkins  v  Adams,  (Kan.)  20  Pac. 
Rep.  (1889)  530. 

1.  Goss  V.  Cardell,  53  Vt.  447. 
Sometimes  it  dates  from  the  date  of 

the  petition.  Adams  v.  Lewis,  31  Conn. 
501. 

2.  Ennis    v.    Hulse,    Wright    (Ohio) 

259- 

3.  Ennis    V.    Hulse,   Wright    (Ohio) 

4.  Hoag  V.  Hoag,  35  N.  Y.  469. 

5.  See   Attachments,   vol.     i,    p. 

93- 

Fees  of  Attaching  Officer. — An  officer 
attaching  an  animal  has  a  right  to 
charge  for  its  keeping  while  in  his  cus- 
tody in  his  bill  of  fees.  The  expense 
thus  incurred  is  a  part  of  the  costs, 
which  become  a  preferred  claim  against 
the  estate  of  the  debtor  if  the  attach- 
ment is  vacated  by  his  going  into  in- 
solvency. 

The  OiTicer  looks  to  the  attaching 
creditor  for  his  fees,  and  the  creditor 
presents  the  claim  for  the  costs  in  his 
own  name  against  the  assigned   estate.. 

Neither  the  officer  nor  the  attaching 


erty,  as  against  the  trustee  in  insolv- 
ency, which  authorizes  them  to  hold 
possession  of  it  till  the  costs  are  paid_ 
Boughton  V.  Crosby,  47  Conn.  577. 

An  attachment  creditor,  who  pre- 
sents his  claim  to  his  debtor's  assignee- 
for  settlement,  waives  all  objections  to 
the  regularity  of  the  assignment,  no- 
actual  fraud  being  charged.  Little- 
john  V.  Turner  (Wis.),  40  N.  W.  Rep. 
621. 

6.  See  statutes  of  Massachusetts, 
Rhode  Island,  Minnesota,  etc. 

Property  of  the  defendant  in  an  ac- 
tion was  attached  more  than  four 
months  before  the  institution  by  him  of 
insolvency  proceedings.  He  was  de- 
faulted pending  such  proceedings.  The 
plaintiff  thereupon  suggested  these  pro- 
ceedings, and,  before  the  St.  of  1885, 
ch.  59,  took  effect,  obtained  a  special 
judgment  against  the  property  at- 
tached. Execution  issued,  reciting  the 
judgment  for  the  plaintiff  for  the  amount 
of  the  debt  and  costs,  to  be  levied  only 
on  the  property  attached.  The  execu- 
tion was  returned  satisfied  in  part,  only. 
Held,  that  the  judgment  was  a  final 
judgment;  and  that  the  plaintiff  was  not 
entitled  to  have  a  further  judgment 
entered,  or  process  issued,  for  thfe  un- 
satisfied balance  of  his  debt.  Gay  v. 
Raymond,  140  Mass.  69. 

SubseoLuent  Attachment. — Where  pro- 
ceedings by  garnishment  had  been  in- 
stituted by  service  of  process  upon  a 
garnishee  who  was  in  fact  a  debtor  to 
the  defendant  in  the  principal  action, 
and  such  debtor,  being  insolvent,  with- 
in 10  days  thereafter,  and  before  dis- 
closure by  the  garnishee,  in  good  faith 
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-made  an  assignment  under  Laws  iSSi, 
-ch.  148,  §  I,  and  his  property  was 
thereupon  duly  turned  over  to  the  as- 
signee, held,  that  the  assigned  property 
thereby  passed  under  the  control  of  the 
district  court  of  the  proper  county,  and 
the  assignment  was  not  to  be  deemed 
void,  so  as  to  subject  the  property  to 
attachment,  because  it  is  made  to  ap- 
pear in  the  suit  between  the  attaching 
■creditor  and  the  assignee,  involving  the 
title  of  the  latter  to  the  assigned  prop- 
erty, that  the  garnishee  would  have 
-disclosed  that  the  amount  due  from  him 
to  the  insolvent  was  within  the  statu- 
tory limit.  North,  Star  Boot  &  Shoe 
Oo.  V.  Lovejoy,  33  Minn.  229. 

The  act  of  March  31st,  1S76,  dis- 
-solves  attachments  levied  within  two 
months  before  the  filing  of  a  petition  in 
insolvency,  and  in  such  case  it  is  com- 
petent for  the  court,  upon  the  motion 
■of  the  assignee,  to  direct  its  oflBcer  to 
release  the  property  from  its  process. 
Baum  et  al.  v.  Raphael,  57  Cal.  361. 

Trustee  in  Insolvency  and  of  Attach- 
ing Creditors. — Under  art.  48,  §  7,  of 
the  Code,  property  conveyed  by  deed 
irom  a  debtor  to  a  trustee,,  professedly 
for  the  benefit  of  his  creditors  (which 
<leed,  in  proceedings  instituted  by  an 
■attaching  creditor,  was  found  to  be 
fraudulent),  does  not  vest  in  the  grantee, 
TDut  in  the  insolvent  trustee,  the  debtor 
Tiaving  some  time  after  the  execution  of 
the  deed  applied  for  the  benefit  of  the 
insolvent  law  ;  and  if  any  of  the  prop- 
erty conveyed  by  the  deed  has  been 
disposed  of  by  the  grantee,  and  put  be- 
j'ond  the  control  of  the  insolvent  trus- 
tee, the  proceeds  must  take  its  place, 
and  rightfully  belong  to  the  insolvent 
trustee  for  distribution,  according  to 
'aw  and  the  principles  of  equity  under 
order  of  court.  The  Credits  or  pro- 
.ceeds  of  the  property  so  conveyed, 
"which  have  been  condemned  by  judg- 
ments in  attachments  on  original  pro- 
cess, laid  in  the  grantee's  hands,  en- 
tered after  the  execution  of  the  deed, 
tut  before  the  appointment  of  the  in- 
■solvent  trustee,  or  to  condemn  which 
any  proceedings  in  attachment  are 
pending,  of  right  belonging  to  the  in- 
solvent trustee,  injunction  was  properly 
granted,  restraining  further  proceed- 
ings upon  the  judgments  of  condemna- 
tion or  pending  attachments,  in  order 
that  all  questions  of  priority  and  lien 
snight  be  determined  according  to  the 
principles  established  by  art.  48,  §  10, 
of  the  Code;  and  whatever  rights  at- 
taching creditors  might  have   acquired, 


the  court  would  protect  in  the  distribu- 
tion of  the  estate.  Lynch  v.  Roberts, 
Trustee,  57  Md.  150. 

The  State  legislature,  while  the 
National  Bankrupt  act  was  in  force, 
passed  an  act  providing  for  the  equal 
distribution  of  the  estates  of  insolvent 
debtors.  Held,  that  the  State  act,  al- 
though in  a  degree  dormant  during  the 
existence  of  the  national  act,  took  such 
vitality  as  was  not  inconsistent  with 
that  act,  and  was  not  void. 

After  the  repeal  of  the  national  act, 
creditors  of  an  insolvent  debtor  brought 
actions  against  him  to  recover  debts 
incurred  while  that  act  was  in  force 
and  before  the  State  act  was  passed, 
and  procured  his  property  to  be  at- 
tached therein.  Within  sixty  days 
after  such  attachments  were  made,  the 
debtor  was  •  adjudged  insolvent,  and  - 
afterwards  an  assignee  was  appointed, 
and  the  debtor's  property  was  conveyed 
to  the  assignee,  who  demanded  it  of 
the  attacliing  officer.  Held,  that  as  the 
right  to  attach  was  not  a  part  of  the 
contract,  but  a  ^  right'  to  a  remedy  for 
the  breach  of  it,  the  legislature  might 
provide  that  in  case  a  debtor  had  not 
sufficient  property  to  pay  all  his  debts 
it  should  be  equitably  distributed  among 
all  his  creditors,  without  violating  that 
provision  of  the  constitution  that  for- 
bids the  passing  of  a  law  "impairing 
the  obligation  of  contracts'';  and  that 
therefore  the  assignee  was  entitled  to 
possession  of  the  property. 

Held,  also,  that  at  the  time  the  State 
act  was  passed  the  creditors  had  no 
absolute  priority  that  they  could  assert 
by  attachment;  for  that  under  the 
National  Bankrupt  act,  which  was  in 
force  when  the  debts  were  incurred,  they 
would  have  been  bound,  in  case  of 
bankruptcy  of  the  debtor,  to  release 
their  attachments  and  surrender  the 
property  for  distribution.  Baldwin  v. 
Buswell,  52  Vt.  57. 

The  St.  of  1875,  ch.  68,  §  i,  providing 
that,  when  any  defendant  in  a  civil 
action,  who  has  dissolved  an  attach- 
ment made  therein,  is  adjudged  a  bank- 
rupt, the  court  may  enter  a  special 
judgment,  to  enable  the  plaintiff' to  pro- 
ceed against  the  sureties  on  the  bond 
given  to  dissolve  the  attachment,  does 
not  apply  to  a  defendant  against  whose 
estate  a  warrant  in  insolvency  has  been 
issued;  and  the  St.  of  1880,  ch.  246,  §  8, 
amending  §  i  of  the  St.  of  1875,  by  in- 
serting after  the  word  "bankrupt"  the 
words  "or  against  whose  estate  a  war-' 
rant  in  insolvency  has  already   been  or 
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b.  Foreign— {CoTSSF-LicT  OF  Laws,  Am.  &  Eng.  Ency.  of  Law, 
vol.  3,  p.  6i8). — The  rule  in  the  United  States  seems  to  be  that 
a  foreign  bankrupt  assignment  is  ineffective  as  against  attaching- 
creditors,  whether  it  is  movable  or  immovable  property,^  and 
some  courts  have  held  that  this  rule  applies  to  subsequent  as  well 
as  existing  attachments ;  ^  but  the  general  rule  seems  to  be  that 
it  applies  only  to  existing  attachment.* 

9.  Petition  for. — A  petition  in  insolvency  must  allege  the  facts 
upon  which  the  application  is  grounded.  The  facts  must  be 
specifically  set  forth,  not  broadly  and  vaguely  stated.*  It  should 
show  the  date  of  each  debt  set  out  as  those  contracted  before 
the  law  was  passed.^ 


afterwards  is  issued,"  does  not  apply  to 
a  bond  given  before  the  statute  took 
effect,  the  condition  of  which  is  to  pay 
the  amount  recovered  "after  any  special 
judgment  entered  in  accordance  with" 
the  St.  of  1875,  ch.  58,  §  1.  -Lincoln  v. 
Leshure,  132  Mass.  40. 

Under  the  Gen.  Sts.,  ch.  118,  §45, 
providing  that  the  judge,  before  whom 
proceedings  in  insolvency  are  pending, 
may  order  the  lien  created  by  an  at- 
tachment of  the  property  of  -an  insolv- 
eht  debtor  to  continue,  upon  application 
wade  by  any  person  interested  "on  or 
before  the  day  of  the  third  meeting  of 
creditors,"  taken  in  connection  with 
the  provision  of  §  75,  that  the  third 
meeting  of  the  creditors  is  "to  be  held 
within  six  months  from  the  time  of  the 
appointment  of  the  assignee,"  the  ap- 
plication must  be  made  on  or  before 
the  day  provided  by  law  for  the  hold- 
ing of  the  third  meeting,  and  cannot  be 
made  at  an  adjournment  of  that  meet- 
ing.    Nelson  v.  Winchester,   133  Mass. 

43.';- 

Proceedings  under  §  59  of  the  insolv- 
ent act  of  1S78  (in  the  cases  of  persons 
whose  debts  do  not  exceed  $300)  do 
not  dissolve  attachments.  Such  as- 
signments only  as  are  provided  for  in  ^ 
30  will  have  that  effect.  Collins  v. 
Chase,  71  Me.  434. 

An  assignment  in  insolvency,  made 
since  the  St.  of  1880,  ch.  246,  §  7,  took 
effect,  does  not  dissolve  an  attachment 
of  the  debtor's  property  made  more 
than  f»ur  months  before  the  first  pub- 
lication of  notice  of  the  issuing  of  the 
virarrant,  although  such  notice  was  pub- 
lished before  the  enactment  of  the 
statute.  O'Neil  v.  Harrington,  129 
Mass.  591. 

The  bringing  of  a  bill  in  equity  and 
the  issuing  of  an  injunction,  under  the 
power  a  court  of  equity  has  to  compel 


or  restrain  conveyances  of  property,  or 
to  reach  and  apply  in  payment  of  a  debt 
the  property,  legal-  or  equitable,  of  a. 
debtor,  do  not  constitute  an  attach- 
ment of  property,  within  the  Pub.  Sts.,. 
ch.  157,  §  47,  authorizing,  in  ceftaira 
cases,  the  lien  created  by  the  attach- 
ment to  continue  where  the  attachment 
would  otherwise  be  dissolved  by  pro- 
ceedings in  insolvency.  Squire  i'. 
Lincoln,  137  Mass.  399. 

1.  .See' cases  cited  in  note  in  3  Am. 
&  Eng.  Encyc.  of  Law,  618-620  note. 

2.  Dunlap  t).  Rogers,  47  N.  H.  281; 
TheW  atchman,Ware  (U.  S.)232;  Felchi 
V.  Bugbee,  48  Me.  9;  Beer  v.  Hooper, 
32  Miss.  246. 

3.  3  Am.  &  Eng.  Encyc,  of  Law, 
620  note,  and  cases  there  cited. 

An  assignment  made  in  another  State, 
conveying  lands  in  Texas,  executed 
with  words  sufficient  to  convey,  and 
the  solemnities  required  by  the  laws  of 
Texas,  passes  title,  as  between  the 
parties  thereto,  and  those  claiming; 
under  them,  and  is  evidence  in  tres- 
pass to  try  title.  Hervey  v.  Edens 
(Tex.),  6  S.  W.  Rep.  306. 

A  voluntary  assignee  of  a  non-resi- 
dent under  the  laws  of  another  State 
cannot  hold  assets  found  in  Illinois- 
against  attaching  creditors  in  that  State. 
Sheldon  v.  Wheeler,  32   Fed.  Rep.  773- 

4.  SchifF  V.  Solomon,  57  Md.  ■572; 
Bennett TJ.  His  Creditors,  22  Cal.^S; 
Gross  V.  Potter,  15  Gray  (Mass.)  ^56, 
It  need  not  appear  on  thp  face  of  a  pe- 
tition by  a  debtor  that  the  debtor  had 
delivered  an  inventory  of  his  property 
to  the  officer  etc.  Stagg  v.  Austin,  18 
N.J.  L.  82. 

5.  Goodell  V.  His  Creditors,  i  Idaho 
215.  The  requirement  that  the  insolv- 
ent shall  state  the  names  of  his  credit- 
ors, if  known,  requires  him  to  state  the 
names  of  the  present  holder  of  a  note. 
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The  fact  that  the  petitioner  is  not  actually  insolvent  does  not 
oust  the  jurisdiction  of  the  court.* 

A  petition  will  not  be  dismissed  for  want  of  a  recognizance  for 
costs,  the  statute  not  requiring  such  recognizance.*  Where  a 
party  files  his  petition,  his  property  is  in  the  custody  of  the  law, 
and  cannot  be  distrained  for  rent  due  from  the  petitioner  at  the 
time  of  the  filing.^ 

It  must  show  a  surrender  of  all  the  petitioner's  property  ;*  and 
be  addressed  to  the  court. ^ 

In  the  hearing  of  a  petition,  an  attaching  creditor  has  a  right 
to  be  heard.®  The  want  of  an  authorized  signature  to  the  peti- 
tion is  ground  for  setting  it  aside.'' 

The  petitioner  must  generally  set  forth  the  property  passed 
by  the  assignment.* 


or  else  describe  the  note  with  an  aver- 
ment that  the  holder  is  unknown.  Mc- 
Allister V.  Strode,  7Cal.  428;  Slidell  v. 
McCrea,  i  Wend.  (N.  Y.)  156;  Mc- 
Nair  v.  Gilbert,  3  Wend.  (N.  Y.)  344. 

1.  Weaver  v.  Leiman,  52  Md.  708. 
But  the  making-  of  a  petition  to  the 
court  or  judge  of  a  wrong  county  does 
not  go  to  the  jurisdiction  of  either  over 
the  subject  matter  or  the  debtor.  When 
the  petition  is  made  to  the  wrong 
court  or  judge,  the  debtor,  at  the  titne 
appointed  for  the  hearing  of  the  pe- 
tition, may  apply  to  the  court  or  judge 
before  whioh  or  whom  the  proceeding 
is  pending  in  a  wrong  county,  to 
have  it  transferred  to  a  proper  county; 
and  the  application,  if  sustained  by 
the  facts  appearing,  must  be  granted 
as  a  matter  of  right.  Re  Barnard,  30 
Minn.  512. 

2.  Ripley  v.  Griggs.  52   Vt.  460.     A 
■  citation  not  conformable  to  law   issued 

upon  a  petitiori  in  in^ol-vency.  This 
being  ascertained  by  the  judge,  a  new 
petition  issued,  its  service  being  pre- 
ceded by  notice  from  the-  officer  of  the 
discontinuance  of  the  first  petition. 
Held,  a  sufficient  discontinuance.  Rip- 
ley V.  Griggs,  52  Vt.  460. 

If  the  judge  of  the  court  of  insolvency 
declines  to  entertain  an  application  of 
the  petitioning  creditor  to  vacate  pro- 
ceedings in  insolvency,  because  not 
■presented  at  a  regular  meeting,  and  the 
application  is  withdrawn,  without  ask- 
ing for  an  order  of  notice  thereon,  or 
giving  opportunity  to  other-  creditors 
to  come  in  and  prosecute  the  proceed- 
ings, the  refusal  of  the  judge  affords 
no  ground  for  this  court  to  vacate  the 
proceedings,  under  the  Gen.  Sts.,ch.  118, 
4  16. 
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A  judge  of  the  court  of  insolvency 
should  not  be  joined  as  a  defendant  in 
a  bill  in  equity,  under  theGen.  Sts.,  ch. 
118,  (j  16,  to  vacate  proceedings  in  insol- 
vency. Winchester  v.  Thayer,  129 
Mass.  129. 

3.  Buckey  v.  Shouifer,  10  Md.  149. 

4.  Meyer  v.  Kohlman,  8  Cal.  44. 

5.  Brewster  v.  Ludekins,  19  Cal.  162. 

6.  Brewster  t).  Shelton,  24  Conn.  140. 

7.  Merriam  v.  Sewall,  8  Gray 
(Mass.)  316. 

8.  Case  of  Woodward,  i  Ashm. 
(Pa  )  107;  Case  of  Oliver,  i  Ashm. 
(Pa.)  112. 

Proceedings  to  Declare.  Creditors 
who  have  filed  their  claims  with  a  trus- 
tee under  a  general  assignment  are 
not  estopped  to  petition  to  declare  the 
debtor  insolvent.  Castleberg  v.  Whee- 
ler (Md.),  12  Atl.  Rep.  3. 

Even  if  an  issue  made  on  a  prayer  to 
declare  a  defendant  insolvent  be  im- 
properly submitted  to  a  jury,  and' the 
findings,  therefore,  erroneous,  yet  if  on 
other  prayers  the  jury  arrive  at  the 
same  result,  and  defendant  be  properly 
declared  insolvent,  tlie  judgment  will 
not  be  reversed.         ^ 

A  prayer,  to  declare  a  person  insolv- 
ent specifying  the  persons  to  whom  de- 
fendant bad  "assigned,  given,'  sold  and 
transferred"  his  property  with  intent  to 
hinder,  delay  and  defraud  petitioners 
and  his  other  creditors  while  he  was, 
insolvent  and  in  contemplation  of  in- 
solvency states  facts  sufficient  and 
proper  to  be  submitted  to  a  jui-y,  under 
Code  Md.,  art.  48,  §  13,  as  re-enacted  in 
acts  1 886,  ch.  298. 

A  prayer  by  defendant  that  the  jury 
be  instructed  that  to  find  for  petitioners 
under  the  preceding  charge  they  must 
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10.  Assignees,  Commissioners,  Trustees,  etc. —  Who  May  be. — It  is 

an  essential  qualification  of  an  assignee  not  only  that  he  should 
be  capable,  from  age,  health  and  education,  of  performing  the 
duties  of  the  ofifice,  but  also  that  he  should  be  of  sufficient  char- 
acter and  pecuniary  ability  to  afford  assurance  to  creditors  that 
the  fund  will  be  safe  in  his  hands,  and  that  the  trust  will  be 
properly  administered.^ 


find  that  defendant,  within  the  time 
mentioned  and  while  insolvent,  made  a 
deed,  or  created  a  lien,  or  otherwise 
gave  an  unlawful  preference  in  favor  of 
N.,  named  in  the  petition,  is  properly 
refused  when  N.  is  not  the  only  person 
alleged  to  have  been  so  favored.  Cas- 
tleberg  v.  Wheeler  (Md.,  iS88),  I2  Atl. 
Rep.  3. 

On  appeal  in  insolvency  proceedings, 
where  the  questions  raised  and  decided 
in  the  court  below  have  not  been  certi- 
fied by  such  court  as  provided  by  Rev. 
Code  Md.,  art.  71,  §  6,  will  be  dismissed. 
Waters  v.  Momenthy,  (Md.)  11  Atl. 
Rep.  763. 

Dismissal  of  petition  without  notice 
to  creditors.  Smith  v.  N.  Y.  Life  Ins. 
Co.  (Minn.),  16  N.  W.  Rep.  452. 

Variously  Designated.  —  In  various 
States  the  person  designated  by  the 
statute  or  by  the  debtor  to  settle  up  the 
affairs  of  an  insolvent  is  known  by  dif- 
ferent names,  as  assignee,  trustee,  com- 
missioner, etc.  In  Louisiana  he  is 
designated  by  the  name  of  syndic. 

They  are  all,  however,  the  holders  of  a 
trust.,  and  the  same  general  principles 
are  applicable  to  them. 

1.  Burrill  pn  assignments,  (3d  ed.)  118. 
Wilt  V.  Franklin,  i  Binn.  (Pa.)  516; 
Guerin  v.  Hunt,  6  Minn.  375.  1 

Thus  where  the  debtor  selected  for 
assignees  three  relatives,  one  of  whom 
was  incapacitated  by  residence,  one  by 
blindness,  and  the  third  by  want  of 
education,  it  was  held  that  it  was  evi- 
dence of  an  intent  on  the  part  of  the 
assignor  to-  keep  the  control  of  the 
property  in  his  own  hand.s  .     .     the 

assignment  was  void.  Cram  v. 
Mitchell,  I  Sandf  Ch.  (N.  Y.)  251. 

Assignor  May  Generally  Select  As- 
signee.— The  right  of  an  embarrassed 
debtor  to  make  an  assignment,  and  to 
select  his  own  assignee,  without  and 
against  the  consent  of  his  creditors,  has 
been  finally  admitted  in  most  of  the 
States  of  the  Union,  though  the  pro- 
priety of  recognizing  such  a  right  has 
often  been  questioned,  and  if  the  ques- 
tion were  a    new    one,  might  well  be 


doubted.  But  to  prevent  the  abuse  of 
the  right,  and  to  avoid  its  being  made 
a  convenient  engine  of  fraud,  the  ut- 
most good  faith  must  be  required  of  the 
debtor  in  the  selection  of  the  assignee. 
That  selection  must  be  made  with  ref- 
erence to  the  interest  of  creditors 
rather  than  that  of  the  debtor.  Hence, 
if  the  assignee  be  so  deficient  in  age, 
health,  business  capacity  or  character 
for  integrity,  that  a  prudent  man  hon- 
estly looking  to  the  interest  of  his 
cr'editors  alone,  would  not  be  likely  to 
select  him  as  a  proper  person  for  the 
preformance  of  the  trust,  then  his  se- 
lection will  furnish  an  inference  more 
or  less  strong,  according  to  the  circum- 
stances, that  the  assignor,  in  making 
the  selection,  was  actuated  by  some 
other  motive  than  the  desire  to  pro- 
mote the  interest  of  creditors;  in  other 
words,  an  inference  of  the  intent  to 
hinder,  delay  or  defraud  his  creditors. 
And  this  inference  will  be  strengthened 
if  the  assignee  be  a  clerk  or  near  rela- 
tive, or  a  person  likely  to  be  easily  in- 
fiuenced  by  the  assignor,  .as  this  would 
tend  to  raise  a  presumption  that  the 
assignment  was  intended  to  be  made 
use  of  for  the  assignor's,  or  that  there 
was  some  secret  trust  in  his  behalf. 
Anything,  therefore,  which  tends  to 
show  the  assignee,  in  any  respect,  is 
not  such  a  person  as  an  honest  and 
prudent  man  would  be  likely  to  select 
for  the  position,  with  reference  to  the 
interest  of  creditors,  must,  upon  prin- 
ciple, be  admissible  to  impeach  the 
good  faith  of  the  assignment.  (The 
weight  of  the  evidence  would,  of  course, 
depend  upon  the  degree  of  unfitness 
shown.)  In  this  view  it  is  well  settled 
that  the  selection  by  the  assignor  of  a  per- 
son known  to  him  to  be  insolvent  is  very 
strong  evidence  of  a  fraudulent  intent. 
This  is  upon  the  principle  that,  as  the 
assignee  is  not  by  law  compelled  to 
give  secvO-ity  for  the  assets,  or  the 
faithful  performance  of  the  trust,  the 
assignor,  in  placing  the  property  be- 
yond his  own  control  and  that  of  his 
creditors,  ought  to  place  it  in  the  hands 
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But  the  relationship  of  parties,  though  calculated  to  awaken 
suspicion,  is  of  itself  no  evidence  of  fraud  in  a  conveyance  of 
property ;  ^  and  where  the  creditors  are  consulted  and  consent 
to  the  assignment  to  a  particular  individual,  no  fraud  will  be  pre- 
sumed.*    Indeed,  they  may  agree  that  the  assignor  himself  shall 


of  such  persons  as  will  be  able  to  re- 
spond to  creditors  for  the  waste  or 
wrongful  disposition  of  the  assets,  or  the 
maladministration  of  the  trust.  The 
principle,  therefore,  is  not  confined  to 
actual  insolvency,  but  extends  to  any 
case  where  the  property  or  pecuniary 
means  of  the  assignee  are  clearly 
inadequate  to  this  end,  or  any  state  of 
pecuniary  embarrassment  likely  to 
deprive  the  creditors  of  this  security. 
Not  that  this  consideration,  of  itself,  is 
always  a  controlling  one,  or  decisive  of 
the  question  of  fraud,  as  the  high  char- 
acter of  the  assignee  for  integrity  and 
business  capacity  may  sometimes  com- 
pensate, in  a  great  measure,  if  not 
entirely,  for  his  want  of  pecuniary 
means,  and  afford  nearly,  if  not  quite,  as 
strong  assurance  to  creditors  that  the 
funds  will  be  safe  in  his  hands,  and  that 
the   trust   will   be   faithfully    executed. 

The  enquiry,  therefore,  is  not  so  much 
whether  the  assignee  is  strictly,  in  a 
legal  sense,  insolvent,  but  what  is  the 
state  of  his  property  and  his  pecuniary 
standing.  And  upon  principle,  as  well 
as  upon  authority,  we  think  this  may 
be  proved  by  reputation.  See  Hard  v. 
Brown,  i8  Vt.  87;  also  Hey  wood  v. 
Reed,  4  Gray  (Mass.)  574. 

But  second,  I  think  reputation  of 
insolvency  is  admissible  in  cases  like  the 
present,  independent  of  its  tendency  to 
prove  insolvency  or  a  less  degree  of 
pecuniary  embarrassment  in  fact.  It 
is  well  settled  that  an  assignment  made 
by  a  debtor  for  the  purpose  of  inducing 
a  compromise  on  more  favorable  terms 
than  he  could  otherwise  obtain,  is 
fraudulent.  Now,  whatever  may  be 
the  condition  of  an  assignee  as  to 
solvency,  as  known  to  himself,  creditors 
have  not  his  means  of  knowledge,  and 
they  judge  of  the  fact  as  it  appears  to 
the  public — in  other  words,  mainly  by 
reputation.  It  is  upon  this  they  must 
generally  form  their  judgment  and  de- 
cide upon  their  course,  whether  it  is 
best  to  run  the  risk  of  a  suit  or  to  assent 
to  such  compromise  as  the  debtor  may 
choose  to  offer.  And  if  the  assignee  has 
a  confirmed  reputation  for  insolvency, 
we  cannrft  fail  to  see  that  all  prudent 
creditors  would  be  much  more  likely,  in 
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ordinary  cases,  to  consent  to  a  compro- 
mise on  the  debtor's  own  terms  than  if 
the  assignee  were  reputed  to  be  solvent, 
and  able  to  respond  for  malversation  or 
breach  of  trust.  In  this  view  we  can- 
not resist  the  conclusion  that,  if  the 
assignor  has  knowingly  assigned  to  a 
person  having  the  reputation  of  insolv- 
ency, this  fact  would  have  a  tendency 
to  show  that  the  assignment  was  made 
for  the  purpose  of  inducing  a  compro- 
mise, even  though  the  assignor  be- 
lieved him  solvent  in  fact  (and  there 
was  certainly  enough  in  the  case  to 
authorize  the  jury  to  infer  a  knowledge 
on  the  part  of  Wilbur  of  this  repu- 
tation of  Rosenbury);  and  this  ten- 
dency would  be  greater  or  less  according 
to  the  character  or  fitness  of  the  assignee 
in  other  respects,  and  the  other  circum- 
stances of  the  case.  Eiut  its  tendency 
to  prove  that  such  was  the  purpose  of 
the  assignment  would  be  very  strong 
when,  as  in  this  case,  the  assignees  are 
shown  to  have  acted  together  in  their 
endeavors  to  procure  a  compromise 
after  the  assignment  was  made.  We 
think,  therefore,  the  court  erred  in  ex- 
cluding the  deposition  referred  to. 
Angell  V.  Rosenbury,  12  Mich.  241. 

It  is  doubtless  if  the  above  remarks 
would  be  applicable  in  their  full  sense 
when  by  statute,  as  in  most  of  the 
states  is  the  case,  the  assignee  is  re- 
quired to  give  bond  before  assuming 
his  duties. 

So,  where  the  debtor  selected  his 
brother,  who  was  at  the  time  unfit  to 
attend  to  business  by  reason  of  a  lin- 
gering disease  which  the  assignor  him- 
self believed  was  incurable,  and  of 
which  he  died,  it  was  held  void.  Cur- 
rie  V.  Hart,  2  Sandf.  Ch.  (N.  Y.)  353. 

1.  Bumpas  v  ■  Dotson,  7  Humph. 
(Tenn.)  310;  Nesbitt  v.  Digby,  13  111. 
387;  Baldwin  v.  Buckland,  11  Mich. 
389;  Montgomery  v.  Kirksey,  26  Ala. 
172;  Dunlap  V.  Bournonville,  26  Pa.  St. 
72. 

Especially  is  this  so,  however,  when 
they  are  placed  as  preferred  creditors. 
Cram  v.  Mitchell,  i  Sankf.  Ch.  (N.  Y.) 
251;;  Currie  n.  Hart.  2  Sandf.  Ch.  (N. 
Y.')  3S3- 

2.  Reed  v.  Emery, 8  Paige  (N.Y.)4i7. 
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act  as  trustee  or  agent  in  certain  cases.* 

The  fact  that  the  assignee  is  an  attorney  at  law,^  or  is  not  a 
freeholder,*  will  not  disqualify  him,  unless  so  required  by  statute.* 
Creditors  are  sometimes  excluded.^ 

b.  Duties  and  Powers  of. — The  assignee  is  clothed  with  all  the 
necessary  powers  to  obtain  possession  of  the  property  assigned, 
and  to  collect  the  debts  by  process  of  law.^  He  may  attack  the 
validity  of  a  judgment  entered  upon  the  confession  of  the  as- 
signor ; '  he  may  contest  for  the  benefit  of  creditors  the  claims 
of  a  mortgagee  under  a  defective  mortgage,  to  a  preference  in  the 
distribution  of  the  proceeds ;  *  he  may  bring  an  action  to  set 
aside  a  fraudulent  conveyance;®  he  may  restrain  by  injunction 
attaching  creditors  from  interfering  with  property  fraudulently 
conveyed  by  the  assignor;**  he  may  contest  the  validity  of  any 
claim  against  the  estate  ;**  he  has  power  to  appoint  and  employ 
all  necessary  clerks  and  agents  to  assist  him  in  the  performance 
of  his  duties,  and  to  allow  and  pay  them  suitable  compensation 
for  their  services.**     He  should  proceed  with  promptness  in  the 


1.  Tomkins  w.  Wheeler,  i6  Pet.  (U. 
S.)  io6. 

2.  Tucker  v.  Parks,  7  Colo.  62. 

3.  Simon  v.  Mann,  33  Minn.  412. 

4.  Rev.  Stat.  Wis.  1878.  Rev.  Stat. 
Minn.  1878. 

5.  Barker  v.  Wales,  t  Root  (Conn.) 
265;  Lyon  V.  Lyon,  2  Root  (Conn.)  203; 
Fairbanks'  Case,  2   Root  (Conn.)  386. 

6.  Van  Heusen  v.,  Radcliffe,  17  N.  Y. 
580;  Burrill  on  Assign.  394  (3rd  ed.). 

The  assignee  in  insolvency  represents 
the  creditors  as  well  as  the  insolvent.  A 
bill' in  equity  may  be  maintained  hy  an 
assignee  in  insolvency  against  one 
holding  money  or  property  of  the  in- 
solvent under  a  contract  fraudulent  and 
void  as  to  creditors,  when  the  bill  seeks 
to  have  the  contract  annulled  and  the 
consideration  restored.  This  court  has 
by  force  of  the  statute  full  equity  juris- 
diction in  cases  of  fraud,  limited  only 
by  the  usage  and  practice  of  chancery 
courts,  concurrent  with  courts  qf  law 
or  exclusive  of  them.  Taylor  xk  Tay- 
lor, 74  Me.  582. 

Smith  V.  Sullivan,  71  Me.  155,  distin- 
guished and  confirmed. 

.7.  Nichols  V.  Kribs,  10  Wis.  79. 

8.  Sixth  Ward  Building  Association 
V.  Willson,  41  Md.  506. 

9.  Tams  v.  Bullitt,  35  Pa.  St.  308; 
Englebert  v.  Blanjot,  2'  Whart.  (Pa.) 
340;  Huntsecker  v.  Heing,  11  S.  &  R. 
(Pa.)  250. 

May  Sell  Property  Fraudulently  Con- 
veyed,— An  assignee,  upon  clearly 
manifesting  his  election  to  treat  as  void 
a    conveyance  of   land   made    by   the 


debtor  in  fraud  of  creditors,  may  sell 
and  convey  his  whole  interest  in  an 
land  without  himself  first  bringing  an 
action  to  set  aside  the  deed.  Freeland 
■J).  Freeland,  102  Mass.  475. 

Where  a  debtor  has  made  a  fraudu- 
lent conveyance  of  his  property,  and  af- 
terwards makes  an  assignment  in  insol- 
vency, the  right  to  institute  a  suit 
against  the  fraudulent  grantee  to  recov- 
er the  property  vests  in  the  trustee 
in  insolvency.  But  where  in  such  a 
case  a  trustee,  after  consulting  the  • 
creditors,  concluded  that  it  was  not  ex- 
pedient to  expend  the  money  of  the  es- 
tate in  the  attempt  to  recover  the  prop- 
erty, and  intentionally  abandoned  the 
claim  as  an  asset  of  the  estate,  it  was 
held  that  the  property  was  open  to  the 
attachment  or  levy  of  a  creditor  of  the 
fraudulent  grantor  in  the  same  wa3'  as 
if  there  had  been  no  assignment  in  in- 
solvency. The  assignee  may  set  the 
conveyance  aside  even  where  the 
assignor  could'  not.  And  it  did  not 
affect  thg  case  that  the  levying  creditor 
had  proved  his  claim  against  the  as- 
signed estate  and  taken  a  dividend  with 
the  other  creditors.  Filley  v.  King,  49 
Conn.  2ii;  Moore  v.  Williamson  (N. 
J.  i8S9),i5  Atl.  Rep  587. 

10.  Lynch  v.  Roberts,  57  Md.  150. 
The  title  in  such  case  vests  in  the  as- 
signee. 

11.  Byrne  v.  Creditors,  33  La.  Ann. 
198. 

12.  Vernon  t). -Morton,  8  Dana  (Ky.) 
247;  Hennessy  v.  Western  Bank,  6  W. 
&  S.  (Pa.)  3po;  Mann.  w.  Whitbeck,  17 
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collection  of  all  debts,  or  he  may  be  liable  for  all  loss  occasioned 
by  delay ;  ^  he  may  bring  an  action  even  against  the  assignor, 
where  he  wrongfully  withholds  property  ;  ^  he  may  compromise  or 
compound  such  debts  as  cannot  be  wholly  collected,  provided 
it  is  done  in  good  faith  for  the  best  interest  of  the  creditors.* 


Barb.  (N.  Y.)  388;  Van  Dine  v.  Willett, 
38  Barb.  (N.  Y.)  319;  Casey  w.  Janes, 
37  N.  Y.  608;  Nye  v.  Van  Husan,  6 
Mich.  329;  Maennel  v.  Murdock,  13 
Md.  164. 

And  where  the  deed  of  assignment 
designated  certain  persons  to  be  em- 
ployed as  attornej's  in  the  settlement 
of  the  estate  it  was  looked  upon  as  a 
badge  of  fraud.  Carlton  v.  Baldwin, 
22  Tex.  724. 

1.  Wirin  V.  Crosby,  Daily  Reg.  Dec. 
14,  1876. 

It  is  the  duty  of  the  trustee  to  use  all 
necessary  means,  by  action  or  other- 
wise, to  realize  the  debts;  if  a  debt  is 
lost  by  his  neglect  of  duty,  where  the 
debtor  had  property  sufficient  to  pay, 
he  is  presumably  responsible  for  the 
loss,  although  he  inay  have  acted  with- 
out any  improper  motive.  Royall  v. 
McKenzie,  25  Ala.  363.  , 

2.  Pike  V.  Bacon,  21  Me.  280. 

In  Ohio  an  examination  of  the  debtor 
may  be  had  on  application  of  the  as- 
signee or  any  creditor,  and  the  court 
may,  upon  or  after  such  examination, 
make  and  enforce  any  order  upon 
proper  parties  which  it  may  deem 
necessary  to  prevent  any  fraudulent 
transfer  or  change  in  the  property  or 
effects  of  the  assigner,  or  the'  allowance 
or  payment  Of  any  unjust  or,  fraudulent 
claims  out  of  his  estate.  Rev.  Sts.,  §6341. 

3.  Anon  V.  Gelpeke,  5  Hun  (N.  Y.; 

245- 

This  power  is  sometimes  conferred 
in  the  deed  of  assignment. 

Powers  Conferred  in  the  Deed. — A 
clause  in  an  assignment  of  real  prop- 
erty, authorizing  the  assignees  to  lease 
the  property  for  the  benefit  of  the  cred- 
itors, has  been  held  to  be  inoperative. 
Rogers  v.  DeForest,  7  Paige  (N.  Y.) 
272;  Darling  w.  Rogei-s,  22  Wend.  (N. 
Y.)  483;  Plank  v.  "Schermerhorn,  3 
Barb.  Ch.  (N.  Y.)  644. 

A  power  given  to  assignees  to  de- 
clare future  preferences,  or  change  the 
order  of  preferences  already  given  will 
render  the  assignment  void.  Barnum 
V.  Hempstead,  7  Paige  (N.  Y.)  568; 
Green  v.  Trieber,  3  Md.  11;  Strong  v. 
Skinner,  4  Barb.  (N.  Y.)  546;  Sheldon 
■V.  Dodge,  4  Den.  (N.  Y.)  217;   Stimp- 


son  V.  Fries,  2  Jones  Eq.  (N.  Car.)  156. 

Even  a  power  to  compound  debts  has 
been  very  severely  criticized.  Grover 
V.  Wakeman,  11  Wend.  (N.  Y.)  187; 
Wakeraan  v.  Grover, 4 Paige  (N.Y.)  24. 

ILiikewise  a  provision  empowering  an 
assignee  "generally  to  adopt  such 
measures  in  relation  to  the  setilement 
of  the  estate  as  will,  in  his  judgment, 
promote  the  true  ipterests  thereof"  has 
been  held  to  render  an  assignment 
void.  Hennessj'  f.  Western  Bank,  6 
W.  &  S.  (Pa.)  .300. 

In  Illinois  a  clause  in  a  general  as- 
signment, authorizing  the  trustee  to 
compound  with  the  creditors,  renders 
it  void.  Hudson  v.  Maze,  3  Scam. 
(111.)  578. 

In  Maryland,  however,  an  assign- 
ment reserving  to  the  trustee  the  power 
to  mortgage  the  assigned  property,  has 
been  sustained.  Beatty  v.  Davis,  9 
Gill  (Md.)2ii. 

Whether  an  express  power  to  sell  on 
credit  will  avoid  the  assignment  or  not 
is  a  mooted  question. 

The  following  States  have  held  the 
affirmative: 

Netu  Tork,  Griffin  v.  Barney,  2  N. 
Y.  371;  Nicholson  v.  Leavitt,  6  N.  Y. 
510;  Burdick  v.  Post,  6  N.  Y.  522; 
Porter  v.  Williams,  9  N.  Y.  142;  Kel- 
logg V.  Slauson,  11  N.  Y.  302. 

Vermont,  Mussey  v.  Noyes,  26  Vt. 
470;  Page  V.  Olcott,  28  Vt.  469. 

Wisconsin,  Hutchinson  v.  I^ord,  i 
Wis.  286;  Keep  1'.  Sanderson,  2  Wis. 
42;  Keep  V.  Sanderson,  12  Wis.  352; 
Haines  v.  Campbell,  8  Wis.  187. 

Minnesota,  Truitt  v.  Caldwell,  3 
Minn.  364;  Greenleaf  7;.  Edes,  2  Minn. 
264;  Mower  v.  Hanford,  6  Minn.  535. 

Michigan,  Sutton  v.  Hanford,  11 
Mich.  513. 

Illinois,  Bowen  v,  Parkhurst,  24  111. 
257;  Pierce  v.  Brewster,  32  111.  26S. 

Whilei  in  the  following  States  the 
contrary  is  held : 

Alabama,  Abercrombie  v.  Bradford, 
16  Ala.  560;  Evans  v.  Lamar,  21  Ala. 
333;  England  v.  Reynolds,  38  Ala.  370. 

Virginia^  Dance  v.  Seaman,  11 
Gratt.  778,  781. 

Tennessee,  Gimell  t).  Adams,  11 
Humph.  (Tenn.)  285. 
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An  assignee  cannot  maintain  a  bill  in  equity  to  restrain  certain 
creditors  from  proving  their  claim  against  the  estate.^ 

He  is  the  agent  of  the  creditors  of  the  insolvent  as  well  as  of 
the  law.  He  is  >the  instrument  by  which,  instead  of  by  attach- 
ment, the  property  of  the  insolvent  is  secured  for  the  benefit  of 
the  creditors.^ 

■  c.  Sale  Made  by. — The  power  to  sell  is  very  often  given  by 
the  deed  of  assignment,  and  sometimes  by  statute  ;  but  it  is  al- 
ways necessarily  implied  by  every  conveyance  for  the  payment 
of    debts. ^      The    assignee  must   use   not   only   good  faith,   but 


Maryland,  Farquharson  v.  Eichel- 
berger,  15  Md.  63;  Berry  v.  Matthews, 
13  Md.  537. 

Missouri,  Johnson  v.  McAlister,  30 
Mo.  327;  Gates  v.  Labeaume,    19   Mo. 

17-  \ 

Texas,  Carlton  v.  Baldwin,   22  Tex. 

724. 

Ohio,  Conkling  v.  Coonrad,  6  Ohio, 
St.  611. 

California,  Billings  v.  Billings,  2 
Cal.  107. 

1.  Fellows  V.  Spaulding,  141  Mass. 
89. 

2.  Shipman  v.  Aetna  In?.  Co.,  29 
iConn.  245. 

3.  Williams  v.  Otej,  8  Humph. 
(Tenn.)  563;  Wood  v.  White,  4  M.& 
C.  481;  Perry  on  Trusts  147,  398. 

Where,  however,  the  statute  of  a  State 
requires  that  the  assignee  must  procure, 
an  order  of  sale  before  he  can  sell,  as 
sale  without  such  order  would  be  in- 
valid.    Gable  v.  Scott,  56  Md.  176. 

Can  Sell  Witliout  Order  of  Court.  .  In 
the  present  case,  it  is  very  manifest 
that  the  trustee  took  an  .estate  in  fee; 
it  was  to  him,  his  heirs  and-assigns, 
and  whether  the  limitation  to  success- 
ors to  be  appointed  by  this  court,  to 
take  effect  only  after  such  appointment, 
was  of  any  avail  nor  not,  the  estate  to 
the  first  grantee,  Levi  Goodridge,  was 
an  estate  in  fee.  Having  an  estate  in 
liimself,  a  right  of  property,  by  the  gen- 
eral law  applicable  to  real  property,  he 
had  a  right,  prima  facie,  to  pass  that 
title  to  another,  and  his  grantee  ^ould 
take  a  legal  title.  The  difference  be- 
tween such  trustee  and  an  executor, 
administrator  or  guardian,  as  to  the 
necessity  of  obtaining  a  licence  to  sell 
according  to  law.  is,  that  the  latter  exe- 
cute a  mere  naked  power,  and  to  give 
validity  to  his  act  it  must  appear  not 
only  that  he  had  such  power,  but  that 
his  deed  or  act  was  in  strict  conformity 
with  it,  otherwise  the  property  does  not 
pass.     It  was  argued  on  the  part  of  the 


demandant,  that  unless  a  licence  or  de- 
cree was  obtained  by  the  trustee  the 
estate  could  not  pass  by  his  de.ed.  We 
think  that  was  a  mistake  arising  from 
not  observing  the  distinction  between 
one  who  has  a  fee  and  transfers  his  own 
estate,  and  one  who  can  only  act  as 
empowered,  in  transferring  ttie  prop- 
erty of  another.  Undoubtedly  it  is  a 
frequent  practice  for  a  trustee  to  apply 
to  a  court  having  jurisdiction  over  a 
trust  estate,  for  permission  to  sell  on 
particular  occasion  and  for  particular 
purpose,  of  which  such  court  has  power 
to  judge;  and  in  the  new  and  sonjewhat 
imperfect  understanding  and  practice  of 
the  law  upon  this  subject,  it  is  wise  and 
expedient,  and  often  necessary,  to  do 
so;  and  the  statutes  have  provided  for 
granting  such  licence  upon  summary 
application.  Sts.  1845,  c.  1846,  ch.  242. 
But  often  this  is  done  ex  majori  cautela, 
in  order  that  a  trustee,  in  the  exercise 
of  his  powers  and  duties,  may  be  as- 
sured of  protection  both  in  courts  of 
equity  and  courts  of  law.  But  it  leaves 
the  question  open  whether  an  estate 
will  not  pass  by  deed  of  the  trustee 
without  a  licence.  In  the  present  case, 
the  estate  was  conveyed  to  the  trustee 
in  fee,  charged  with  the  payment  of  one 
half  of  the  grantor's  debts,  not  speci- 
fied, nor  could  they  be  specified,  because 
they  were  the  debts  which  might  be 
due  at  the  time  of  decease.  And 
though  this  charge  is  expressed  in  the 
form  of  a  condition,  it  is,  in  legal  effect, 
rather  a  charge  than  a  technical  condi- 
tion; it  binds  the_  land  to  such  pay- 
ment, and  the  trustee  takes  it  subject  to 
this  charge.  In  order  to  execute  his 
trust  and  save  the  estate  from  forfeiture, 
for  the  benefit  of  his  cestui  que  trust, 
he  must  raise  the  money  for  the  pay- 
ment of  such  debt,  and  this  can  only  be 
done  by  sale;  therefore  he  must  sell. 
It  is  part  of  his  duty  as  trustee,  and  of 
course  within  the  scope  of  his  fiduciary 
authority.    Take   the   familiar   case  of 
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every  degree  of  diligence  and  prudence  in  conducting  the  sale.* 
He  should  be  present  to  conduct  and  superintend  it.*  _  He  will 
be  held  liable  to  account  for  the  highest  value  which  might  have 
been  obtained.*  The  sale  should  be  made  at  as  early  a  date  as 
it  profitably  can  be,*  and  the  assignee  can  use  his  discretion  as  to 
the  "time." 

Generally  he  has  discretion  to  sell  either  at  public  or  private 
sale.®  If,  however,  he  cannot  get  a  fair  price  at  an  early  date  at 
private  sale,  he  should  sell  at  public  auction.'  It  is  a  general 
rule,  perhaps  without  exception,  that  he  cannot  be  a  purchaser, 
either  directly  or  indirectly,  of  any  of  the  effects  of  the  assignor's,* 
either  at  public  "or  private  sale.  It  is  said  that  he  can  convey 
by  an  attorney  in  fact.® 

But  no  covenant  can  be  required  of  an  assignee  in  a  conveyance 


a  conveyance  of  real  and  personal  prop- 
erty to  trustees  for  the  payment  of  the 
settler's  debts;  of  necessity,  the  estate 
must  be  sold  to  raise  money  for  such 
payment;  the  estate  is  vested  in  the 
trustees,  by  the  deed  of  an  owner;  it  is 
within  the  scope  of  the  fiduciary  author- 
•  ity  to  sell;  therefore  they  have  no  occa- 
sion to  obtain  licence  to  sell  their  own 
deed  transfers  a  good  title  to  purchaser. 
Purdie  v.  Whitney,  20  Pick.  (Mass.) 
25.  Gould  V.  Lamb,  11  Met.  (Mass.) 
84.  Goodrich  v.  Proctor,  'i  Gray 
(Mass.)  567. 

1.  Chesley  v.  Chesley,  49  Mo.  540; 
Osgood  V.  Franklin,  2  Johns.  Ch.  (N. 
Y.)  27;  Ringgold   v.  Ringgold,     i    H. 

6  G.  (Md.)   11;  Quackenbush  tJ.  Leon- 
'  ard,  9  Paige  (N.  Y.)  334;  Johnston  v. 

Eason,  2  Ired.  Eq.  (N.  Car.)  330. 

2.  Burrill  on  Assign.  561  (3rd  ed.); 
Harvey's  Admr.  v.  Steptoe,  17  Gratt. 
(Va.)  289. 

3.  Melick  v.  Voorhies,  24  N.  J.  Eq. 
305. 

'    4.   Inloes  v.   Am.  Ex.  Bank,   11  Md. 

173- 

6.  Hawkins  v.  Alston,  ,4  Ired.  Eq. 
(N.  Car.)   137;    Haynes  v.  Crutchfield, 

7  Ala.  180. 

6.  Perry  on  Trusts  412,  415,  422; 
Ex  parte  Dunman,  2  Rose  66;  Ex 
farte  Hurley,  i  D.  &  C.  631;  Huger  v. 
Huger,  9  Rich.  Eq.  (S.  Car.)- 217. 

7.  Hart.  v.  Crane,  7  Paige  (N.  Y.) 
37;  Burrill  on  Assign.  562. 

8.  Van  Home  v.  Fonda,  6  Johns.  Ch. 
(N.  Y.)  388;  Hawley  v.  Cramer,  4 
Cow.  (N.  Y.)  7-18;  Giddings  v.  East- 
man, 5  Paige  (N.  Y.)  561;  Campbell  v. 
Johnston,  i  Sandf.  Ch.  (N.  Y.)  148; 
Sladew.  Van  Vechten,  11  Paige  (N.Y.) 
21 ;  Abbott  V.  American  etc.   Co.,   33 

] 


Barb.   (N.  Y.)  578;   Burrill  on  ^^ssign. 
568,  etc. 

Assignee  Cannot  be  Purchaser. — It 
may  be  here  observed,  as  a  general  rule 
applicable  to  sales,  that  when  a  trustee 
of  any  description,  or  any  person  acting 
as  agent  for  others,  sells  a  trust  estate, 
and  becomes  himself  interested,  either 
directly  or  indirectly,  in  the  purchase, 
the  cestui  que  trust  is  entitled  as  of 
course  in  his  election,  to  acquiesce  in  the 
sale,  or  to  have  the  property  re-  ex- 
posed to  sale,  under  the  direction  o 
the  court,  and  to  be  put  up  at  the  price 
bid  by  the  trustee;  and  it  makes  no 
difference  in  the  application  of  the  rule 
that  the  sale  was  public  auction  bona 
fide^  and  for  a  fair  price.  A  person 
cannot  act  as  agent  for  another  and 
become  himself  the  buyer.  He  can- 
not be  both  buyer  and  seller  at  the 
same  time,  or  connect  his  own  interest 
in  his  dealings  as  an  agent  or  trustee 
for  another.  It  is  incompatible  with 
the  fiduciary  relation  Emptor  emit 
quam  minimo  potest;  venditor  vendit^ 
quam  maxima  potest.  The  rule  is 
founded  on  the  danger  of  imposition 
and  the  presumption,  of  the  existence 
of  a  fraud,  inaccessible  to  the  eye  of  the 
court.  The  policy  of  the  rule  is  to 
shut  the  door  against  temptation,  and 
which,  iff  the  case  in  which  such  a  re- 
lationship exists,  is  deemed  to  be  of 
itself  sufficient  to  create  the  disqualifi- 
cation. This  principle,  like  most  others, 
may  be  subject  to  some  qualification  in 
its  applications  to  particular  cases,  but 
as  !<  general  rule  it  appears  to  be  well 
settled  in  the  English  and  in  our  Ameri- 
can jurisprudence.  2  Kent's  Com.  438 
(I2th  ed.) 

9.  Blight  V.  Schenck,  10  Pa.  St.  285; 
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by    him,    except    against    his    own    encumbrances. ^        Doubtful 
claims  may  be  disposed  of  for  less  than  their  face  value.* 

d.  Compensation  of. — A  stipulation  that  Salaries  shall  be  paid 
the  assignees  out  of  the  trust  property  has  been  held  to  be  proper,* 
and  even  large  salaries  so  stipulated  to  be  paid  do  not  make  the, 
deed  fraudulent  on  its  face.* 

Where  there  is  no  express  stipulation  or  agreement  for  com- 
pensation beyond  the  assignee's  expenses,  the  rule  in  some  States 
is  that  he  is  entitled  to  none,^  and  such  seems  to  be  the  general 
rule  in  England.^ 

It  is  now  generally  provided  by  statute  that  assignees  shall 
either  receive  a  percentage  or  a  reasonable  compensation  in  all 
the  States,'  and  where  no  provision  is  thus  made,  it  is  held  that 
by  the  common  law  they  are  entitled  to  a  fair  compensation.^ 

The  compensation  is  to  be  ascertained  and  awarded  by  the 
proper  court  upon  the  rendering  of  the  assignee's  account.® 

If  he  is  guilty  of  gross  carelessness  ^"  or  misconduct,^' or  violates 
the  trust,'*  no  compensation  will  be  allowed.  If  he  maladmin- 
ister  and  refuse  to  account,  both  compensation  and  expenses  may 
be  refused.'* 

It  has  generally  been  held  that  he  cannot  charge  the  estate 
with  a  counsel  fee  paid  to  himself.'* 

money,  though  he  refrained  from  selling 
them  at  the  request  of  the  assignor,  who 
promised  that  he  should  not  be  preju- 
diced thereby.  Appeal  of  Hower  (Pa. 
1889),  15  Atl.  Rep.  "687;  Ingraham 
V.  Grigg,  13  Sm.  &  M.  (Miss.)  22. 

4.  But  where  the  trustees  \yereeachto 
receive  eight  thousand  dollars  per  an- 
num, the  assignment  was  for  this  'and 
other  reasons  held  invalid  as  against"" 
creditors  not  parties.  Bodley  u.  Good- 
rich, 7  How.  (U.  S.)  276. 

5.  Burrill  on  Assign.  (3rd  ed.)  577. 

6.  Lewin  on  Trusts  (8th  Eng.  ed.) 
438;  See  Manning  v.  Manning,  i  JohnB. 
Ch.  (N.  Y.)  527;  Hill  on  Trusts  (ed.)? 
857;  Perry  on  Trusts    535. 

7.  Burrill  on  Assign.  (3rd  ed.)  582; 
Perry  on  Trusts,  918,  where  the  rules 
governing  the  various  States  are  col- 
lected. 

8.  Barney  v.  Saunders,  16  How.  (U. 

s.)  ss,';- 

9.  Geisse  ik  Beal,  3  Wis.  367;  Heck- 
ert's  Appeal,  24  Pa.  St.  482;  Gilbert  v. 
Sutliff,  3  Ohio  St.  129. 

10.  Stehman's  Appeal,  5  Pa.  St.  413. 

11.  Jenkins  v.  Eldredge,  3  Story  (U. 
S.)  332. 

12.  Flagg  V.  Mann,  3  Sumn.  (U.  S.) 
486. 

13.  Gilbert  v.  SutliiT,  3  Ohio  St.  129; 
Barney  v.  Saunders,  16  How.(U.  S.)53i;. 

14.  Mayer  v.  Galluchat,  6  Rich.  (S 
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Burrill  on  Assign.,  571.  See  Cranston 
V.  Crane,  97  Mass.  459;  Gillispie  v. 
Smith,  29  111.  473. 

1.  Burrill  on  Assign.  572  (3rd  ed.); 
Ennis  v.  Leach,  i  Ired.  Eq.  (N.  Car.; 
416;  Perry  on  Trusts,  421;  Barnard  v. 
Duncan,  38  Mo.  170. 

An  assignment  giving  the  assignee 
power  to  sell  the  real  estate  "at  such 
time  and  in  such  manner  and  upon 
such  terms  as  he  may  deem  prudent" 
does  not  give  him  power  to  bind  the  es- 
tate by  express  covenant  of  warranty, 
nor  does  such  power  exist  by  implica- 
tion of  law.  Welsh  v.  Davis,  3  S.  Car.  1 10. 

2.  Shaeffer  v.  Child,  7  Watts  (Pa.) 
84;  McHenry  v.  McVeigh  et  al.,  56  Md. 
578. 

3.  Ingraham  v.  Grigg,  13  Sm.  &  M. 
(Miss.)  22;  Burrill  on  Assign.  175  (3rd 
'ed.);  Vernon  v.  Morton,  8  Dana  (Ky.) 
247. 

Where  an  assignee,  after  the  assign- 
ment, agreed  with  one  who  had  a  lien 
on  the  goods,  for  advances  made,  to  sell 
the  goods  and  pay  over  the  money 
when  received  without  expense  to  the 
lienor,  he  cannot  recover  for  his  ser- 
vices. Moors  V.  Wyman  (Mass.),  15 
N.  E.  Rep.  104. 

An  assignee  who  had  no  agency  in 
collecting  or  disbursing  the  funds  to 
pay  the  debts,  is  not  entitled  to  com- 
missions  on  lands  not  converted  into 
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e.  Liability  of. — The  liability  of  an  assignee  is  for  the  most 
part  con:imensurate  with  the  duty  which  the  assignment  imposes 
on  him.^  This  duty  may,  in  its  most  general  terms,  be  stated  to 
be  to  observe  good  faith  in  all  his  transactions,  and  to  exercise 
all  reasonable  diligence  and  care  in  the  management  of  the 
trust.* 

For  gross  misconduct  or  violation  or  abuse  of  the  trust  he  is 
not  only  personally  responsible,^  but  may  be  dismissed  from 
office.*  He  is  answerable  for  property  or  money  lost  by  his  gross 
negligence,"  and  it  need  not  always  be  gross  negligence  to  make 
him  liable.®  He  is  liable  for  every  loss  occasioned  by  his  negli- 
gence, want   of  caution   or  mistake,'  as  for  neglecting  to  collect 


Car.)  Eq.  i;  Nichols  v.  McEwen,  21 
Barb.  (N.  Y.)  65;  Nichols  v.  McEwen, 
17  N.  Y.  22;  Heacock  v.  Durand,  42 
111.  230;  Burrillon  Assign.  (3rd  ed.)  315, 

In  Mississippi  it  has  been  held  coun- 
sel  fee  can  be  allowed,  the  assignee. 
Shirley  v.  Shattuck,  28  Miss.  13. 

1.  Burrill  on  Assign.  (3rd  ed.)  627. 
See  Hext  v.  Porcher,  1  Strobh.  Eq.  (S. 
Car.)  170. 

2.  Freeman  v.  Cook,  6  Ired.  Eq.  (N. 
Car.)  373. 

The  schedule  of  debts  showed  a  debt 
to  the  assignor's  brother  for  $29,586.76, 
on  notes  secured  by  insurance  policies. 
These  policies  had  been  transferred  to 
the  brother  before  the  assignment,  and 
the  adjusted  amount  due  on  them  was 
collected  by  him  soon  after  the  assign- 
ment. There  was  no  entry  on  the 
books  of  the  firm  to  show  this  debt  ex- 
cept an  entry  in  the  back  part  of  a  bijl 
book  of  four  notes,  amounting  to  about 
$6,000,  given  on  a  settlement  between 
'  the  brothers  three  3'ears  before  the  as- 
signment, and  the  rest  of  the  debt  was 
fraudulent.  Held,  that  as  the  schedule 
was  properly  verified,  and  the  entry  in 
the  bill  book,  even  if  brought  to  the 
knowledge  of  the  assignee,  would  not 
have  disclosed  the  fraud,  he  had  the 
right  to  assume  that  the  schedule  was 
correct,  and  was  not  negligent  in  per- 
mitting the  brother  to  collect  the 
amount  of  the  policies.  /«  ?-e  Cornell, 
no  N.  Y.  351. 

Where  an  assignment  was  made  in 
April,  and  the  assignee  commenced  pro- 
ceedings to  sell  in  June,  which  were 
completed  in  August,  he  was  not  negli- 
gent in  not  renting  the  land  assigned. 
Creager  v.  Creager  (Ky.)  9.  S.  W.  Rep. 
380. 

An  assignee  is  not  liable  for  the  ap- 
propriation  Iby    the   assignor   of  crops 


grown   on  the  land    assigned,   but   ex- 
cepted from  the  assignment. 

An  assignee  is  liable  for  interest  on 
moneys  remaining  uninvested  in  his 
hands.  Appeal  of  Hower  (Pa.),  15  Atl. 
Rep.  687. 

3.  Williams  v.  Otey,  8  Humph. 
(Tenn.)  563. 

4.  i2  Story  Eq.  Jur.  1287;  Geisse 
V.  Beall,  3  Wis.  367;  Pinneo  v.  Hart, 
30  Mo.  561;  Mandel  f .  Peay,  20  Ark. 
325;  Perry  on  Trusts  817. 

6.  Hurtt  V.  Fisher,  i  Han.  &  G. 
(Md.)  88;  Meacham  v.  Sternes,  9  Paige 
(N.  Y.)  405.       • 

6.  Litchfield  v.  White,  7  N.   Y.  438. 

7.  Wills  on  Trustees,  (ed.)  173;  2 
Kent's  Com.  (12th  ed.)  230. 

How  Property  Sbould  be  Managed. — 
The  assignment  in  question  contained 
a  clause  by  which  it  w;as  mutually 
agreed  between  the  parties  thereto 
that  the  assignee  should  not  be  liable 
or  accountable  for  any  loss  that  might 
be  sustained  by  the  trust  property,  or 
the  proceeds  thereof,  unless  the  same 
should  happen  by  reason  of  the  gross 
negligence  or  wilful  misfeasance  of  the 
assignee. 

The  creditors  of  Mr.  White  were  the 
beneficiaries  in  the  trust  by  the  assign- 
ment; they  became  owners  in  equity  of 
the  assigned  property.  They  were  en- 
titled to  the  whole  of  it,  until  their  debt 
should  be  satisfied;  and  to  all  the 
rights  and  remedies  which  the  law 
would  have  given  them  if  they  had 
created  the  trust.  A  failing  debtor,  by 
an  assignment,  puts  his  property  where 
it  cannot  be  reached  by  ordinary  legal 
process;  he  puts  it  into  the  hands  of  a 
trustee  of  his  own  selection;  often,  his 
particular  friend  sometimes,  a  man  to 
whom  the  creditors  would  not  have 
been  willing  to  confide  such  a  trust. 
The  debtor  has  an  interest  in  the  appli- 
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debts  assigned,^  omitting  to  recover  property  from  the  debtor,** 
for  permitting  the  debtor  to  retain  possession  of  assigned  prop- 
erty,* and  for  failure  to  take  proper  security  for  property  sold.* 
Loss'  through  an  honest  mistake  will  not  generally  be  charged  to 
him,^  although   it  is  not   easy  to  say  when  he  will  not  be  held 


cation  of  the  trust  funds  to  the  pa_y- 
ment  of  his  debts;  but  the  creditors 
have  usually  a  far  greater  interest 
therein;  and  that  interest  depends,  in 
many  cases,  on  the  competency  and 
diligence  of  the  assignee.  The  debtor 
cannot  be  permitted,  by  creating  a  trust 
of  his  creditors,  to  place  his  property 
where  it  cannot  be  reached  \>y  ordinary 
legal  remedy,  and  at  the  same  time, 
exempt  the  trustee  from  his  proper  re- 
sponsibility to  his  creditors. 

What  degree  of  diligence,  then, 
would  the  assignee  have  been  bound  in 
the  business  of  his  trust,  if  the  clause  in 
question  had  been  omitted.'  This 
question  is  answered  by  one  elementary 
writer  in  these  words:  "A  trustee  is 
bound  to  manage  the  trust  property  for 
the  benefit  of  his  cestui  que  trust,  with 
the  care  and  diligence  of  a  provident 
owner."  (Willis  on  Trustees  125);  and 
by  another,  as  follows:  "A  trustee  is 
called  upon  to  exert  precisely  the  same 
care  and  solicitude  in  behalf  of  his 
cestui  que  trust  as  he  would  do  for 
himself,  but  greater  measure  than  this 
a  court  of  equity  will  not  exact."  (Lewin 
on  Trusts  152.)  And  in  Story's  Equity 
it  is  said,  that  where  a  trustee  has  acted 
in  good  faith,  in  the  exercise  of  a  fair 
discretion,  and  in  the  same  manner  as 
he  would  ordinarily  do  in  regard  to  his 
own  property,  he  ought  not  to  be  held 
responsible  for  any  losses  accruing  in 
the  management  of  the  trust  property. 
The  first  of  these  writers  measures  the 
liability  of  the  trustee  by  the  diligence 
of  a  provident  owner;  the  two  last 
mentioned,  by  the  diligence  of  the  trus- 
tee in  his  own  concerns;  but  there  is  no 
substantial  difference  between  them. 
The  degree  of  diligence  which  a  trustee 
uses  in  his  own  affairs  cannot  properly 
be  the  subject  of  judicial  enquiry;  every 
trustee  must  be  presumed  by  the  court 
before  whom  his  account  is  taken  to 
use  in  his  own  concerns  such  diligence 
as  is  commonly  used  by  all.  prudent 
men.  (Jones  on  Bailments  30.)  The 
diligence  of  a  provident  man,  therefore, 
is  the  measure  of  a  trustee's  duty.  If 
it  were  otherwise,  there  would  be  one 
rule  for  a  careless  and  a  different  rule 
for  a  vigilant  trustee;   and   the   careless 


trustee  would  be  exonerated  in  the 
same  case  in  which  the  vigilant  would 
be  held  liable.  This  was  never  intend- 
ed, either  by  the  elementary  writers  or 
by  the  authorities  from  which  they  de- 
duce these  conclusions. 

In  §  1268  of  Story's  Equity,  it  is  sug- 
gested, that  inasmuch  as  a  trustee  is 
not  entitled  to  a  compensation  for  his 
services,  he  would  seem,  upon  analogous 
principles  applicable  to  bailments;  to  be 
liable  only,  like  a  gratuitous  bailee,  for 
gross  negligence.  But  he  adds,  .how- 
ever, that  it  would  be  difficult  to  affirm 
that  courts  of  equity  do,  in  fact,  al- 
ways limit  the  responsibility  of  trus- 
tees, or  measure  their  acts,  by  such  a 
rule.  In  some  of  the  English  de- 
cisions, the  liability  of  a  trustee  seems 
to  have  been  determined  upon  the 
analogy  between  a  trust  and  a  gratui- 
tous bailment,  but  such  a  rule  cannot 
be  applifcable  to  trustees  within  this 
State,  because  they  are  in  fact  entitled 
to  compensation  by  way  of  commission 
on  moneys  received  and  paid  (Meach- 
am  v.  Sternes,  9  Paige  (N.  Y.)  403); 
and  although  the  smallness  of  their 
compensation  may  be  a  good  reason 
for  judging  them  with  indulgence  and 
liberality,  they  cannot  be  placed  on  the 
footing  of  gratuitous  bailees.  Litch- 
field V.  White,  7  N.  Y.  438. 

1.  Royall's  Admr.  v.  McKenzie,  25 
Ala.  363. 

2.  Pingree  v.  Comstock,  18  Pick. 
(Mass.)  46. 

And  where  the  assignee  had  paid  a 
dividend  to  all  the  creditors  excepting 
one,  to  whom  he  paid  nothing,  and 
had  through  motives  of  charity  per- 
mitted one  claim  to  remain  uncollected 
until  it  was  barred  by  the  statute  of 
limitations,  it  was  held,  that  the  as- 
signee was  personally  liable  to  the  un- 
paid creditor  to  the  amount  of  the  un- 
collected claim.  Simpson  v.  Gowdy, 
19  Ind.  292;  Blackburne's  Appeal,  39 
Pa.  St.  160. 

3.  Harrison  v.  Mock,'  16  Ala.  616. 

4.  Miller  v.  Holcombe,  o  Gratt. 
(Va.)  665. 

5.  In  re  Durfee,  4  R.  I.  401 ;  Perry 
on  Trusts,  §  562;  Hext  t».  Porcher,  i 
Strobh.  Eq.  (S.  Car.)  170. 
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liable  for  even  an  honest  mistake.^     The  only  safe  way  where  he 
is  in  doubt  is  to  apply  to  the  court  for  instruction.^ 

The  legal  presumption  always  is  that  the  assignee  has  faithfully 
executed  his  trusts,  unless  the  contrary  is  fully  shown.^  And 
where  the  assignees  act  in  good  faith,  and  with  due  diligence,  they 
receive  the  favor  and  protection  of  the  court,  and  their  acts  are 
regarded  with  the  most  indulgent  consideration,*  but  where  they 
betray  their  trust  they  will  be  rigorously  dealt  with.^ 

f.  Removal  of. — If  an  assignee  misconducts  himself  in  his  office 
by  wasting,  neglecting  or  mismanaging  the  estate,  or  refusing  or 
neglecting  to  comply  with  some  requirement  of  the  law,  he  may 
be  removed ;  ^  or  if  he  is  or  becomes  insolvent,'  or  fails  to  give 
new  bonds  when  required,*  or  if  he  becomes  incapacitated  from 
lunacy,^  or  habitual  drunkenness,^''  he  will  be  removed.  If  he 
moves  out  of  the  State,  the  court  may  remove  him.^^  A  refusal 
to  allow  the  creditors  access  to  his  books  of  account  will  be  good 
ground  for  his  removal.'^ 

But  an  assignee  will  not  be  removed  without  proof  of  fraud  or 
of  injury  to  the  estate. ^^ 

g.  Continuing  Assigtior's  Business. — It  has  been  held  by  lead- 
ing courts  that  the  assignor  may  direct  in  general  terms  a  sale  of 
property  and  collection  of  dues  assigned,  and  may  also  direct 
upon  what  debts  and  in  what  order  the  proceeds  shall  be  applied, 


1.  Ward  V.  Lewis,  4  Pick.  (Mass.) 
518;  Pinkston  v.  Brewster,  14  Ala.  315; 
Chittenden  v.  Brewster,  2  Wall.  {\J. 
S.)  191. 

Must  Exercise  Good  Judgment. — A 
trustee  mav  not  be  accountable  for  an 
honest  mistake,  but  where  his  duty  is 
so  plain  that  no  man  of  ordinary  in- 
tellijrence  could  mistake  it,  he  is  re- 
sponsible if  he  has  that  intelligence. 
He  cannot  shield  himself  from  re- 
sponsibility bj  doubts  that  he  takes  no 
measures  to  either  verify  or  dispel. 
Gilbert  v.  Sutliff,  3  Ohio  St.  130. 

2.  Freeman  v.  Cook,  6  Ired.  Eq.  (N. 
Car.)  373. 

Chancery,  it  is  said,  will  assist  and 
protect  trustees  in  the  performance  of 
trusts  committed  to  them  whenever 
they  seek  the  aid  and  direction  of  the 
court,  as  to  the  establishment,  manage- 
ment or  execution  of  them.  Trotter  v. 
Blocker,  6  Port.  (Ala.)  269;  Burrill  on 
Assign.  (3rd  ed.)  631. 

3.  Maccubbin  v.  Cromwell,  7  Gill  & 
J.  (Md.)    157;  Goodwin  v.  Mix,  38  111. 

4.  Burrill    on   Assign.   (3rd  ed.)  633. 

5.  Diflfenderfer  v.  Winder,  3  Gill  & 
J.  (Md.)  311-,  Paige  v.  Olcott,  28  Vt. 
469;  Miller  tj.  Holcombe,  9  Gratt.  (Va.) 
665. 
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6.  2  story  Eq.Jur.  1287;  Burrill  on 
Assign.  (3rd  ed.)  645. 

In  the  case  of  People  v.  Norton,  9  N. 
Y.  176,  it  was  held  that  the  chancery 
court  had  power  by  its  general  authority 
independent  of  any  statute,  to  displace 
a  trustee  on  good  cause  shown. 

7.  Most  of  the  States  have  laws  now 
requiring  the  assignee  to  give  bond. 
Where  this  is  the  case  the  solvency  of 
the  assignee  would  have  nothing  to  do 
with  removing  or  retaining  him.  Keyes 
■V.  Brush,  2  Paige  (N.  Y.)  311;  Reed  v. 
Emery.  8  Paige  (N.  Y.)  417. 

8.  Burrill  on  Assign.  (3rd  ed.)  648. 

9.  Purdon  Dig.  (Penn.)  loth  ed.  1418. 

10.  Bayles  v.  Steatts,  i  Hals.  Ch.  (N. 
JO  513;  Suarez  v-  Pumpellv  2  Sandf. 
Ch.  (N.  Y.)  336. 

11.  Burrill  on  Assign.  (3rd  ed.)  641. 

12.  Creditors  Sbould  Have  Access  to 
Books. — It  is  of  the  very  first  importance 
that  the.  trustee  of  an  insolvent  should 
be  open  and  candid  with  the  creditors 
whose  claims  are  provided  for  in  the  in- 
strument, and  afford  them  every  reason- 
able means  and  opportunity  of  examin- 
ing into  the  aiTairs  of  the  assignor. 
Manning  v.  Stern,  i  Abb.  N.  Cas.  (N. 
Y.)  409. 

13.  Rogers  v.  Jackman,  12  Gray 
(Mass.)  144. 
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but  beyond  this  can  prescribe  no  conditions  whatever  as  to  the 
management  or  disposition  of  the  assigned  property.* 

The  general  rule  seems  to  be  that  where  such  stipulations  are 
intended  chiefly  to  benefit  the  assignor,  they  will  be  held  invalid  ;* 
if  to  benefit  the  creditors,  valid.* 

Independently,  however,  of  any  provision  in  the  deed  of  assign- 
ment, the  assignee  may  continue  the  assignor's  business  during 
such  a  length  of  time  as  is  manifestly  for  the  interest  of  the 
estate.* 

He  should,  however,  continue  the  business  no  longer  than  is 
required  to  work  up  the  material  on  hand.^ 

When  a  stock  of  goods  in  a  retail  business  is  assigned,  the  as- 
signee cannot  continue  the  business  and  retail  the  goods  as  before 
with  the"  view  of  obtaining  higher  prices,®  without  an  order  of 
the  court  authorizing  him  to  do  so. 


1.  Dunham  v.  Waterman,  17  N.  Y. 
9;  Schlussel  V.  Willett,  34  Barb.  (N.  Y.) 
615;  Renton  v.  Kelley,  49  Barb.  (N.  Y.) 

536- 

2.  King  V.  Kenan,  38  Ala.  63;  Inloes 
■V.  Am.  Ex;  Bank,  11  Md.  173;  Marks 
■V.  Hill,  5  Gratt.  (Va.)  .400;  Berrj  v. 
Riley,  2  Barb.  S.  C.  (N'.  Y.)  307;  Bur- 
rill  on  Assign.  (3rd  ed.)  284. 

3.  Hitchcock  v.  Cadmus,  2  Barb.  (N. 
Y.)  381;  Foster  v.  Saco  etc.  Co.,  12 
Pick.  (Mass.)  451;  Woodward  v.  Mar- 
shall, 22  Pick.  (Mass.)  468;  Ravisies  v. 
Alston,  5  Ala.  297. 

In  Connecticut  ah  assignment  of  the 
contents  of  a  country  store,  and  raw- 
materials  of  a  factory,  empowering  the 
assignees  to  dispose  of  the  property  and 
apply  the  avails  as  directed,  also  to 
carry  on  the  business  of  the  factory, 
and  to  purchase  svich  additional  articles 
as  should  be  necessary  until  all  the  raw 
materials  on  hand  should  be  worked  up, 
-was  held  valid.  De  Forest  v.  Bacon,  2 
Conn.  633;  Kendell  t;.  N.  Eng.  Carpet 
Co.,  13  Conn.  393. 

4.  Patten's  Appeal,  45  Pa.  St.  151; 
Patten's  Estate,  2  Pars.  (Penn.)  Select 
Cases  108;  Burrill  on  Assign.   (3rd  ed.) 

546- 

Where  the  estates  of  insolvent  men 
are  liable  to  be  transferred,  and  that 
too  generally,  without  much  discretion 
in  the  selection  of  a  propitious  opportu- 
mity,  it  will  necessarily  happen  that 
iproperty  of  all  kinds  and  in  every  stage 
'of  preparation  will  come  into  the  hands 
of  the  assignees;  and  unless  they  exer- 
cise the  power  of  preparing  it  for  the 
imarket  it  will  often  perish  or  be  sacri- 
ficed. Of  the  propriety  and  expediency 
<of  ithe   measures  to   be   adopted    they 


must  judge  in  the  first  instance 
Whether  they  (assignees)  abuse  their 
trust  or  not  may  be  inquired  into  in  a 
proper  form  of  action.  Woodward  v. 
Marshall,  22  Pick.  (Mass.)  468. 

5.  Patton's  Appeal,  45  Pa.  St.  151; 
Patten's  Estate,  2  Pars.  (Penn.)  Select 
Eq.  C.  108;  Doyle  v.  Smith,  i  Coldw. 
(Tenn.)   15. 

The  assignee  of  the  insolvent  estate  of 
a  corporation  has  power  to  work  up  the 
stock  on  hand,  if  authorized  to  do  so  by 
the  court.  Harding  v.  Mill  River  etc. 
Co.,  34  Conn.  458. 

6.  Hart  v.  Crane,  7  Paige  (N.  Y.)  38; 
Whallon  v.  Scott,  10  Watts  (Pa.)  237; 
Am.  Ex.  Bank  v.  Inloes,  7  Md.  380. 

And  even  where  he  is  allowed  to  re- 
tail the  goods  for  a  limited  time  as  a 
more  beneficial  course  to  creditors  than 
an  immediate  sale  at  auction,  the  sales 
must  uniformly  be  for  cash.  Meacham 
V.  Sternes,  9  Paige  (N.  Y.)  398. 

And  there  must  be  no  new  purchases 
with  the  proceeds,  nor  any  act  done  or 
permitted  which  can  prevent  the  business 
from  ,  being  at  any  time,  brought  to  a 
close.  Connah  v.  Sedgwick,  i  Barb. 
(N.  Y.)  210. 

Must  Close  the  Business  Soon. — The 
idea  that  a  general  assignee  can,  in  the 
exercise  'of  any  proper  discretion  im- 
posed upon  him  by  virtue  of  the  assign- 
ment, proceed  to  conduct  the  previous 
business  of  the  assignor  so  long  as  he 
pleases  to  do  so,  or  to  do  any  act  in  re- 
spect thereto,  except  such  as  tends  to 
the  most  speedy  conversion  of  the  as- 
signed estate  into  cash,  is  wholly  un- 
tenable, and  the  acts  of  the  assignee 
tending  to  any  other  result  are  (equally 
as  if  committed  hy  the  debtor)  in  fraud 
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h.  Rights  in  Mortgaged  Property. ^-Ks,  a  general  rule  an  as- 
signee is  not  to  be  considered  as  a  bona  fide  purchaser  of  the 
assignor's  property.^  While  this  rule  seems  now  well  settled,  it  was 
formerly  much  doubted,^  and  seems,  occasionally,  yet  to  be  some- 
what trenched  upon.* 


of  the  creditor,  in  hindering  and'  delay- 
ing him  in  the  realization  of  what  is 
justly  due  him  either  from  his  debtor 
or  from  the  assigned  estate.  Levy's 
Accounting,  i  Abb.  (N.  Y.)  N.  Cas. 
i86. 

1.  Haggarty  v.  Palmer,  6  Johns.  Ch. 
<N.  Y.)  437;  Knowles  v.  Lord,  4 
Whart.  (Pa.)  500;  Walker  v.  Miller,  11 
Ala.  1067;  Maas  v.  Goodman,  2  Hilt. 
(N.  Y.)  275;  GriliRn  v.  Marquardt,  17 
ISf.  Y.  28;  Reed  v.  Sands,  37  Barb.  (N. 
Y.)  181;;  Willis  V.  Henderson,  5  111.  13; 
Burrill  on  Assign.  (3rd  ed.)  539. 

2.  Dey  v.  Dunham,  2  Johns.  Ch.  (N. 
Y.)  188;  Gates  v.  Labeaume,  19  Mo. 
17;  Hardcastle  v.  Fisher,  24  Mo.  70; 
Wickham  v.  Martin,  13  Gratt.  (Va.) 
427;  Exchange  Bank  v.  Knox,  19  Gratt. 
(Va.)  739. 

3.  In  Ohio  Lindemann  v.  Ingham,  36 
Ohio  St.  I,  it  is  held  that  the  assignee 
can  sell  the  mortgaged  property  and 
turn  over  the  proceeds  to  the  mort- 
gagee, and  that  the  mortgagee  has  no 
right  to  foreclose  his  lien. 

An  inferior  court  (Snyder  v.  Betz,  2 
Circuit  Ct.  (Ohio)  485)  has  decided 
that  a  mortgage  of  the  assignor  unre- 
corded is  void  as  to  the  assignee,  and 
that  the  assignee  takes  the  property. 
See  Gilbert  v.  Vail,  14  Atl.  Rep.  (Vt.) 
542;  Stewart  v.  Piatt,  loi  U.  S.  731. 

A  mortgage  of  personal  property 
executed  and  delivered  before  the  issu- 
ing of  the  warrant,  and  not  recorded 
until  after  the  property  is  taken  pos- 
session of  by  the  assignee,  is  valid. 
Briggs  i>.  Parkman,  2  Met.  (Mass.)  258. 

As  a  general  rule,  where  a  mortgagor 
goes  into  insolvency,  and  a  trustee  is 
appointed  for  him,  such  trustee  will  su- 
persede a  conventional  trustee  named 
in  a  mortgage  of  the  insolvent  debtor 
to  make  sale  of  the  property  mortgaged, 
in  case  of  default,  and.  is  the  proper 
person,  as  representing  all  creditors,  to 
sell  to  the  exclusion  of  the  conventional 
trustee.  It  is  the  equity  of  redemption 
that  passes  to  the  trustee  in  insolvency; 
but  where  he  does  not  apparently  take 
the  equity  of  redemption,  and  may  or 
may  not  succeed  in  a  suit  asserting  title 
to  it,  he  ought  not  to  supersede  the 
conventional  trustee  who  can  proceed 


without  delay,  and  who  must  proceed 
to  sell  in  the  end,  if  the  trustee  in  in- 
solvency fail  in  his  suit.  Ensor  v. 
Keech  et  al.,  64  Md.  378. 

R.,  the  agent  of  T.,  the  owner  of  a , 
lot  of  land,  made  an  arrangement  with 
N.  to  buy  the  land,  but  at  no  definitely 
fixed  price.  N.  entered  into  a  contract 
with  a  builder  to  erect  a  block  of 
houses,  for  which  he  was  to  be  paid  in 
instalments,  partly  in  cash  and  partly 
in  promissory  notes  guaranteed  by  R. 
After  the  houses  were  partially  com- 
pleted, to  enable  T.  to  get  the  benefit  of 
the  improvements  placed  upon  the  land, 
T.,  with  knowledge  that  N.  was  insolv- 
ent, executed  a  deed  of  the  land  to  N.  at 
a  price  more  than  twice  its  real  value 
without  the  improvements,  and  N. 
made  a  mortgage  of  the  same  back  to 
T.,  to  secure  his  promissory  note  for  a 
sum  of  money  much  greater  than  the 
value  of  the  land  without  the  improve- 
ments. The  note  was  payable  at  a 
fixed  time.  It  was  also  under  seal,  and 
referred  to  the  mortgage.  The  mort- 
gage gave  N.  the  right  to  pay  the  debt 
in  instalments  from  time  to  time. 
T.  subsequently,  and  before  the  matu- 
rity of  the  note,  assigned  the  mortgage 
and  note  to  trustees,  in  trust  to  pay  cer- 
tain unsecured  creditors,  and  to  pay 
over  the  surplus  to  him.  Subsequently 
these  creditors,  by  an  instrument  to 
which  T.  was  not  a  party,  agreed  with 
the  trustees  to  extend  the  time  of  pay- 
ment of  their  claims.  Held,  on  a  bill 
in  equity  by  the  assignees  in  insolvency 
of  N.  against  T.  ,and  his  trustees,  that 
the  assignees  were  entitled  to  redeem 
the  land  from  the  mortgage  on  pay- 
ment of  its  value  without  the  improve- 
ments; and  that  the  trustees  did  not 
stand  in  the  position  of  bona  fide  pur- 
Chasers  for  a  valuable  consideration. 
Held,  also,  that  the  creditors  were  not 
necessary  parties  to  the  bill.  Held, 
also,  that  the  court  would  not  act  on  a 
suggestion,  made  for  the  first  time  in 
this  court,  that  R.  should  be  made  a 
party,  it  not  appearing  that  the  rights 
of  the  plaintiffs  as  against  the  defend- 
ants could  not  otherwise  be  determined. 
Jewett  et  (il.  v.  Tucker  et  al.,  139  Mass. 
566. 
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11.  Rights  of  Creditors — a.  Generally. — A  creditor  is  entitled  to 
prove  his  whole  claim  against  the  estate  notwithstanding  any 
security  he  may  have  from  third  persons.^  A  creditor  who  be- 
comes a  party  to  an  assignment  under  an  insolvent  act  passed 
subsequent  to  the  time  when  his  claim  accrued,  waives  all  objec- 
tion to  the  constitutionality  of  the  act.*  A  payment  by  an 
insolvent  debtor  to  a  pre-existing  creditor  is  valid,  except  as 
against  proceedings  in  insolvency.^  In  matters  of  insolvency, 
the  law  does  not  contemplate  that  a  majority  of  the  creditors 
shall  deprive  the  minority  of  the  right  to  have  their  claims  paid 
within  a  reasonable  time.*  The  creditor  possesses  no  greater 
right  than  the  debtor  himself  had  in  the  property  passed  to  the 
assignee.^     A  creditor  may  require  the  production    of    the   as- 


1.  Wilder  v.  Keeler,  3  Paige  (N.  Y.) 
167.  The  liolder  of  a  promissory  note, 
by  an  arrangement  with  a  solvent 
surety  thereon,  proved  the  note  against 
the  insolvent  estate  of  another  surety 
and  then  assigned  the  note  with  his 
claim  against  the  estate  to  the  solvent 
surety,  who  paid  the  holder  in  full. 
Held,  on  a  bill  in  equity,  that  this 
amounted  to  payment  of  the  note,  and 
that  the  court  of  insolvency  rightly 
ordered  the  proof  to  be  expunged,  and 
the  surety  to  prove  only  one  half  of 
the  claim,  although  he  would  not  re- 
ceive more  than  half  of  what  he  had 
paid  for  the  note,  if  allowed  to  prove  to 
the  full,  amount.  New  Bedford  Inst.  v. 
Hathaway,  134  Mass.  69;  s.  c,  45  Am. 
Rep.  289. 

2.  Van  Hook  v.  Whitlock,  7  Paige 
(N.  Y.)  373.  Where  a  creditor  com- 
mences a  suit  for  the  purpose  of  setting 
aside  an  assignment  by  his  debtor  as 
fraudulent,  he  does  not  debar  himself 
from  coming  under  the  assignment 
upon  the  failure  or  discontinuance  of 
the  suit.  Jewett  v.  Woodward,  i  Edw. 
Ch.  (N.  Y.)  195. 

Where  a  person  becomes  a  creditor 
of  one  whom  he  knows  to  be  insolvent, 
by  buying  a  demand  against  him  for 
less  than  the  nominal  amount  thereof, 
he  cannot,  by  prosecuting  the  demand 
to  judgment,  and  recovering  the  whole 
amount,  entitle  himself  to  be  consid- 
ered a  creditor  to  the  whole  amount. 
Emberson's   Case,  16  Abb.  Pr.  (N.  Y.) 

3.  Burt  V.  Perkins,  9  Gray  (Mass.) 
317.  If  facts  are  known  to  a  creditor, 
■which  give  him  reasonable  cause  to  be- 
lieve his  debtor  to  be  insolvent,  and  he 
also  knows  that  the  debtor  knows  the 
same  facts,  he  has  reasonable  cause  to 
believe   that  the  debtor  believes  him- 


self to  be  insolvent,  and  that  a  pay- 
ment of  the  debt  by  him  is  made  in 
fraud  of  the  laws  relating  to  insolvency. 
Cozzens  v.  Holt,  136  Mass.  237. 

An  insolvent  debtor's  conveyance  of 
all  his  property  to  one  creditor  solely 
to  secure  his  debt,  although  both  knew 
at  the  time  that  the  effect  would  be  to 
deprive  the  other  creditors  of  the  power 
of  securing  their  claim  by  legal  process, 
is  not  a  fraud  at  common  law.  Gid- 
dings  V.  Sears,  115  Mass.  505. 

4.  Laforest  v.  His  Creditors,  18  La 
Ann.  292. 

5.  Campbell  v.  Slidell,  5  La  Ann. 
274.  The  act  of  1878  provides  that  a 
judgment  creditor  may  place  a  lien  for 
his  judgment  on  r,  al  estate  of  the  debtor 
by  causing  to  be  recorded  in  the  town 
clerk's  office  a.  certificate  setting  forth 
the  judgment  and  describing  the  real 
estate,  which  lien  may  be  foreclosed  or 
redeemed  like  a  mortgage.  Held  that 
the  lien  thus  acquired  is  not  dissolved 
by  proceedings  in  insolvency  on  the 
part  of  the  debtor,  under  the  provision 
of  the  insolvent  law  that  such  proceed- 
ings shall  dissolve  all  attachments  and 
all  levies  of  executions  not  perfected, 
made  on  the  debtor's  property  within 
sixty  daj'S  next  preceding.  Such  a 
lien  is  a  statutory  mortgage  rather  than 
an  attachment.  "And  where  the  lien  is 
placed  upon  land  that  had  been  attached 
in  the  suit  in  which  the  judgment  was 
rendered,  it  is  not  to  be  regarded 
as  a  mere  continuance  of  the  attach- 
ment. Beardsley  v.  Beecher,  47  Conn. 
408. 

An  assignment  made  by  an  arch- 
bishop of  the  Roman  Catholic  church 
in  his  individual  capacity,  for  tlie  pay- 
ment of  his  individual  debts,  passes  to 
the  assignee  no  better  or  different  title 
to  the  assigned   property  than  the  as- 
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signee's  books  to  ascertain  the  condition  of  the  estate.^  The 
court  may  adjudge  a  party  insolvent  in  an  involuntary  proceeding 
upon  the  return  day  of  the  order  to  show  cause  why  he  should 
not  be  adjudged  insolvent,  without  waiting  ior  a  meeting  of 
creditors.* 

Where  security  is  given  by  the  principal  on  a  note  to  the  en- 
dorser or  surety  to  indemnify  him,  such  security  enures  to  the 
benefit  of  the  creditor.* 

A  creditor  who  has  proved  his  own  claim  has  no  right  in  his 
own  name  to  contest  the  claims  of  other  creditors.*     There  is 


signor  held,  and  cestuis  que  trustent 
may  assert,  as  against  the  assignee  and 
the  creditors  of  the  assignor,  the  same 
rights  that  they  could  against  the  latter 
if  no  assignment  had  been  made.  Man- 
nix  V.   Purcell   (Ohio),  19  N.  E.  Rep. 

572- 

1.  McAuley  v.  His  Creditors,  4  La 
Ann.  52.  A  creditor  of  an  insolvent 
debtor,  against  whom  involuntary  pro- 
ceedings in  insolvency  have  been  in- 
stituted, cannot  maintain  a  bill  in 
equity  to  restrain  the  further  prosecu- 
tion of  the  proceedings,  on  account  of 
the  failure  of  the  debtor  to  furnish  to 
the  messenger  a  schedule  of  his  cred- 
itors before  the  choice  of  an  assignee, 
and  the  consequent  absence  of  notice 
to  such  creditors  of  the  first  meeting. 
Shepard  et  al.  v.  Abbott,  137  Mass. 
224. 

2.  Lyon  v.  Crosby,  64  Cal.  34. 

3.  In  re  Fickett,  72  Me.  266. 
Amount  to    be  Proved. — A,   owning 

land  subject  to  a  mortgage,  conveyed 
his  equity  to  B,  who  agreed  with  A 
to  assume  and  pay  the  mortgage.  On 
the  mortgage  becoming  due,  neither  A 
nor  B  paid  the  same.  The  mortgagee 
subsequently  endorsed  the  note  secured 
by  the  mortgage  in  blank,  without  re- 
course, and  delivered  it  to  the  wife  of 
A,  who  paid  for  it  out  of  her  separate 
estate;  and  the  mortgagee  at  the  same 
time  assigned  the  mortgage  to  her.  B 
afterwards  became  insolvent.  Held, 
that  A  could  not  prove,  against  B's 
estate  in  insolvency,  a  claim  for  the 
amount  remaining  unpaid  on  the  mort- 
gage. Wilson  V.  Bryant,  134  Mass. 
291. 

The  owner  of  a  parcel  of  land  mort- 
gaged it,  subsequently  conveyed  his 
equity  of  redemption,  and  several  years 
afterwards  went  into  insolvency.  The 
mortgagee  sold  the  land  under  a  power 
of  sale  contained  in  his  mortgage,  with- 
out obtaining  any  order  of  the  insolv- 
ency court,   and   applied   the  proceeds 
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in  part  satisfaction  of  his  debt.  Held, 
that  he  was  entitled  to  prove  the  bal- 
ance of  his  claim  against  the  estate  of 
the  insolvent;  and  that  the  Gen.  Sts., 
ch.  118,  §  27.  did  not  apply.  Wilson  v. 
Bryant,  J34  Mass.  291. 

A  creditor,  who  levies  an  execution, 
issued  upon  a  judgment  obtained  by 
him  against  his  debtor,  on  land  of  the 
debtor,  which  is  set  off  to  him,  and  seisin 
and  possession  thereof  are  received  by 
him  in  full  satisfaction  of  his  judgment, 
is  not  entitled  afterwards,  if  the  debtor 
becomes  insolvent,  to  tender  a  deed  of 
release  of  the  land  to  the  assignee  in 
insolvency,  and  be  admitted  as  a  cred- 
itor for  the  amount  of  the  judgment, 
under  the  Gen. Sts.,  ch.  1 18,  §  27, although 
the  land,  at  the  time  of  the  levy,  stood 
in  the  name  of  a  third  person.  Ware- 
ham  Savings  Bank  v.  Vaughan,  133 
Mass.  534. 

Where  sureties  are  preferred  by  a 
mortgage  from  the  principal  debtor, 
made  in  contemplation  of  insolvency, 
they  should  be  regarded  as  creditor, 
within  the  meaning  of  the  Kentucky 
act,  1856,  as  the  mortgage  enures  to  the 
beneiit  of  the  creditors,  to  whom  the 
sureties  are  bound.  Thompson  v. 
Heffner,  n  Bush.  (Ky.)  353. 

4.  Freeland  v.  Mechanics'  Bank,  82 
Mass.  (16  Gray)  137.  Creditors  who 
have  voluntarily  presented  their  claims 
before  an  assignee,  without  question- 
ing the  validity  of  the  assignment,  are 
thereafter  estopped  from  disputing  its 
validity,  though  it  was  made  at  the  in- 
stance or  in  behalf  of  one  gf  the  cred- 
itors. Frelinghuysen  v.  Nugent,  36 
Fed.  Rep.  229. 

A  creditor  who,  as  soon  as  the  debtor 
asserts  a  homestead  right,  denies  it  by 
proper  pleadings,  is  not  estopped  to 
contest  the  right  by  accepting  a  j>ro 
rata  share  of  the  proceeds  of  an  assign- 
ment in  which  the  homestead  was  re- 
served. Creager  v.  Creager  (Ky.),  9 
S.  W.  Rep.  380. 
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nothing  to  prevent  a  creditor,  after  having  bought  his  debtor's 
property  at  pubhc  auction,  from  giving  it  to  a  member  of  the 
debtor's  family.^ 

The  creditor  acquires  no  vested  right  in  the  estate  by  means 
of  the  assignment.*  Where  a  debtor  sells  his  property  in  con- 
templation of  insolvency,  and  a  creditor  becomes  the  bona  fide 
purchaser,  he  is  entitled  to  stand  as  a  preferred  creditor  to  the 
extent  of  his  actual  payment  therefor  beyond  his  demand  against 
the  debtor.^ 

b.  Notice  of  Insolvency. — The  statutes  of  insolvency  generally 
require  that  notice  be  given  of  the  insolvency ;  *  and  where  such 
notice  is  required,  an  affidavit  that  it  was  so  published  is  suffi- 
cient proof.* 


X.  Winch  V.  James,  68  Pa.  St.  297. 

2.  Mechanics  &  Bank  Appeal,  31 
Conn.  63. 

Composition  witli  Creditors. —  Some 
of  the  creditors  of  an  insolvent  signed 
an  agreement  of  composition  to  release 
the  debtor,  on  his  turning  over  all  of  his 
property,  etc.,  using  the  term  "We, 
the  subscribers,  creditors,"  etc.  Held, 
that  such  agreement  was  binding  on  a 
creditor  vrho  had  signed  it,  although 
all  of  the  creditors  had  not  signed. 
Lambert  v.  Shetler,  71  lovira  763. 

When  an  insolvent  debtor  produces 
at  a  meeting -of  his  creditors  the  affi- 
davits and  composition  agreement  re- 
quired by  Maine  Rev.  St.,  ch.  70,  \  62, 
and  they  are  duly  filed  in  the  insolv- 
ency court,  a  creditor,  who  is  not  a 
party  to  the  agreement  of  composition, 
has  not  the  right  to  examine  the  debtor 
upon  all  matters  relating  to  his  insolv- 
ency; but  the  examination  must  be 
limited  to  the  questions  whether  the 
agreement  was  signed  by  the  requisite 
proportion  of  the  creditors,  and  whether 
the  debtor  had  paid  or  secured  to  his 
creditors  the  percentage  agreed  upon. 
Messer  v.  Storer,  79  Me.  512. 

3.  Southworth     v,    Casey,     78    Ky. 

395- 

4.  Briggs  v.  Hobson,  3  Ala.  404; 
Clarke  v.  Ray,  6  Cal.  600. 

The  order  for  the  meeting  of  the 
creditors  of  an  insolvent  made  May 
2ist,  1879,  and  fixing  June  23rd,  1879, 
for  the  meeting,  directed  notice  to  be 
published  at  least  once  a  week  for  four 
weeks  in  "The  Woodland  Democrat"; 
and  the  notice  was  published  in  "The 
Woodland  Daily  Democrat"  on  the 
23rd  and  30th  of  May,  and  on  the  6th 
and  13th  of  June.  Held,  that  the  pub- 
lication was  sufficient.  Steele  v.  His 
Creditors,  58  Cal.  244. 


An  affidavit  in  a  proceeding  in  in- 
solvency stating  that  the  notice  to  cred- 
itors had  been  published  "at  least  four 
consecutive  weeks,  beginning  on  the 
31st  of  October,  1878,  and  ending  on 
the  5th  of  December,  1878,  both  days 
inclusive,"  does  not  confer  jurisdiction. 

The  words  "at  least  once  a  week  for 
four  successive  weeks"  require,  in  effect, 
that  there  shall  be  four  publications  , 
not  more  than  seven  days  apart  from 
each  other.  Hernadez  v.  His  Cred- 
itors, 57  Cal.  333. 

Distinguishing  Ronkendorf  v,  Tay- 
lor, 4  Pet.  (U.  S.)  349. 

6.  Schloss  V.  His  Creditors,  31  Cal. 
201 ;  Barrett  v.  Carney,  33  Cal.  530. 

Under  an  amendment  to  the  Cali- 
fornia insolvent  act  of  1852  (St.  1863, 
p.  750),  the  county  court,  on  the  filing 
of  tlie  insolvent's,  petition,  is  required 
to  issue  notice  to  the  creditors  calling 
them  to  meet  on  a  day  not  less  than  30 
days  thereafter.  Held,  that  such  a 
notice  issued  on  December  7th,  and  re- 
turnable January  6th  following,  was 
sufficient.  Dean  v.  Grimes,  72  Cal.  442. 

Service  of— Amendment  of  Petition. — 
The  service  of  an  attested  copy  of  the 
creditors'  application  and  the  warrant 
of  the  judge,  provided  in  St.  1878,  ch. 
74,  §  15,  of  the  insolvent  laws  of  71/«2»e, 
upon  the  debtor,  is  sufficient  if  left  at 
his  last  and  usual  place  of  abode. 

It  will  be  sufficient  to  give  the  court 
jurisdiction,  in  the  absence  of  fraud,  if 
the  creditors  in  their  petition  allege 
that  they  believe  that  their  aggregate 
debts  provable  under  the  insolvent  laws 
of  Maine  amount  to  more  than  one- 
fourth  part  of  the  debts  provable 
against  their  debtor,  and  that  they 
further  believe  and  have  reason  to  be- 
lieve that  such  debtor  is  insolvent,  and 
that  it  is  for  the   best  interest  of  the 
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creditors  tiiat  the  assets  of  the  debtor 
should  be  divided  as  provided  by  the 
insolvent  law. 

Where  an  insolvent  debtor,  after  an 
adjudication  in  insolvency,  on  exami- 
nation upon  his  petition  to  this  court  to 
have  such  adjudication  and  proceed- 
ings in  insolvency  declared  void  be- 
cause the  requisite  amount  of  his  cred- 
itors did  not  join  in  the  petition  for 
insolvency,  admitting  his  insolvency 
and  that  a  large  proportion  of  his 
creditors  are  willing  to  become  parties 
to  the  insolvency  proceedings,  declines 
to  answer  proper  enquiries,  his  petition 
will  be  dismissed — especially  when  it 
appears  that  the  only  purpose  of  his 
petition  is  to  give  effect  to  preferences 
in  fraud  of  the  insolvent  law. 

It  seems  that  creditors  not  originally 
parties  to  the  petition  may  by  leave  of 
court  become  parties  thereto  and  prose- 
cute the  original  application  the  same 
as  the  petitioning  creditors  could  have 
done. 

An  amendment  to  the  creditor's 
petition  by  adding  new  creditors,  it 
seems  would  relate  back  to  the  com- 
mencement of  the  proceedings  in  in- 
solvency. In  Re  Cassius  C.  Roberts, 
71  Me.  390. 

Proof  by  Affidavit — An  affidavit  pre- 
sented in  proceedings  under  the  two- 
third  act,  as  proof  of  service  of  the  or- 
der requiring  creditors  to  show  cause 
why  an  assignment  of  the  insolvent's 
estate  should  not  be  made,  and  he  be 
discharged,  as  prescribed  by  the  act  of 
1847  (§  2,  ch.  366,  Laws  of  1847), 
averred,  that  deponent  "served  a  printed 
notice,  of  which  the  following  is  a 
copy,"  it  was  objected  that  no  notice 
followed  the.  affidavit;  in  the  printed 
appeal  book  a  notice  did  follow  the 
affidavit,  and  one  preceded  it.  Held, 
that  it  did  not  appear  that  the  affidavit 
was  defective  in  this  particular. 

The  affidavit  averred  that  the  printed 
notice  was  served  "on  each  of  the  fol- 
lowing named  persons,  on  the  days  and 
in  the  manner  next  herein  specified;" 
then  followed  a  list  of  names  under  a 
column  headed  "names  of  creditors," 
and  in  another  column,  on  the  same 
line  with  each  name  the  statement  of 
the  residence,  save  in  one  instance, 
where  the  word  "unknown"  was  writ- 
ten. Following  the  list  was  this  'aver- 
ment, "By  depositing,  i860,  April  9th, 
in  the  postoffice  in  the  city  of  Brooklyn, 
a  letter  envelope  directed  to  each  of  the 
foregoing  creditors,  at  the  place  of 
residence  hereinbefore  designated,  and 


in  each  envelope  was  a  printed  notice, 
of  which  the  following  is  a  true  copy, 
and  on  each  envelope  so  directed  was 
placed  a  postoffice  stamp  to  pay  the 
legal  postage  of  each  letter."  Held, 
that  the  averments  were  sufficient  to 
show  service  by  mail  upon  each  of  the 
creditors  named. 

The  residence  of  most  of  the  creditors 
was  stated  in  the  affidavit  as  New  York 
city.  No  number  or  street  was  named. 
Held,  that  this  did  not  show  such  a 
disregard  of  the  law  as  to  vitiate  the 
proceedings;  that  the  requirement  to 
give  notice  was  dependent  upon  the 
place  of  residence  being  known  to  the 
insolvent;  that  service  by  letter  could 
be  no  more  perfect,  as  to  the  address, 
than  the  knowledge  of  the  insolvent, 
and  it  could  not  be  said  that  he  did  not 
serve  the  notices  to  the  best  of  his 
knowledge,  nor  could  it  be  said  that 
the  proof  was  not  such  as  the  officer 
might  legally  be  satisfied  with. 

The  name  of  one  of  the  creditors  was 
Charles  Storrs.  This  name,  so  spelled 
did  not  appear  in  the  list  of  creditors, 
but  "Charles  Stores"  appeared,  who 
was  designated  as  assignee  of  a  firm. 
Held,  that  it  was  a  case  oiidem  sonans, 
and'  was  a  sufficient  designation  of  the 
creditor. 

It  appeared  that  two-thirds  of  the 
creditors,  'claiming  to  represent  more 
than  two-thirds  of  the  debts,  signed  the 
petition;  the  liability  of  the  insolvent  as 
to  a  portion  of  these  debts  was  as  en- 
dorser. It  appeared  that  the  paper  en- 
dorsed had  been  protested  for  non- 
payment, and  the  insolvent  had  thus 
become  liable.  Held,  that  on  this  ac- 
count, and  as  the  effect  of  the  notice  of 
discharge  was  to  exonerate  the  insolv- 
ent from  all  liability  incurred  by  en- 
dorsement, these  debts  were  properly 
included. 

It  seems,  however,  that  where  the 
affidavit,  to  be  effectual,  must  be  made 
by  one  having  and  acting  in  a  certain 
character,  or  personal  capacity,  the 
paper  should  state  the  name  of  the  de- 
ponent, and  that  he  has  that  character 
or  capacity.  People  v.  Sutherland,  iG' 
Hun  (N.  Y.)   192. 

Under  California  Insolvency  act, 
(j  7,  requiring  notice  of  an  adjudication 
of  insolvencj'  to  be  published  and 
served,  such  notice  is  sufficient,  al- 
though by  a  clerical  error  a  wrong  let- 
ter is  used  in  the  insolvent's  name,  the 
name  being  1  properly  printed  in  two 
other  places. — Pope  v.  Kirchner  (Cal.), 
19  Pac.  Rep.  264. 
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INSOLVENCY. 


The  Insolvent  or  Assignor. 


c.  Non-Resident y 

d.  Composition  with  Creditors?'  . 

12.  The  Insblvent  or  Assignor. — Where  a  person  seeks  the  benefit 
of  the  insolvent  law  he  must  comply  with  all  its  requirements.* 

Generally,  no  action  can  be  maintained  in  the  name  of  the  in- 
solvent after  assignment.* 

A  debtor  who  fraudulently  conceals  his  property  from  his 
creditors  may  be  proceeded  against  as  an  insolvent,  although  his 
property  is  actually  sufficient  to  pay  his  debts." 

An  insolvent  cannot  maintain  a  bill  in  equity  against  his  as- 
signee for  misconduct  without  first  applying  to  the  court  of 
insolvency  for  relief.®  It  is  generally  necessary  that  he  should 
be  a  resident  of  the  State  in  \vhich  the  assignment  is  made.'''  In 
the  surrender  of  his  property  he  is  presumed  to  tell  the  truth.^ 

Payment  made  to  an  insolvent  the  day  after  he  has  made  an 
assignment,  though  without  notice,  is  void.^  After  an  insolvent 
has  made  an  assignment,  there  is  a  resulting  trust  by  law  for  the 
balance  after  paying  his  debts.^** 


1.  As  to  nonresidents,  see  Conflict 
OF  Laws.  3  Am.  &  Eng.  Encyc.  of 
Law.  614,  et  seq.\  Debtor  and  Cred- 
itor, 5  Am.  &  Eng.  Encyc.  of  Law, 
179. 

2.  As  to  compositions  with  creditors, 
see  Composition  with  Creditors, 
3  Am.  &  Eng.  Encyc.  of  Law,  385. 

Compositicn  Induced  by  Fraud. — Rev. 
St.  Me.„ch.  70,  §  62,  provides  that  after 
a  composition  with  creditors  a  creditor 
may  maintain  an  action  against  the  in- 
solvent for  the  balance  of  his  debt, 
when  the  signature  of  any  creditor  to 
the  composition  has  been  obtained  by 
fraud,  or  when  the  debtor  has  knowing- 
ly made  a  false  statement  of  a  material 
character  in  the  affidavit  or  schedules 
required  of  him.  Held,  that  the  stat- 
ute requires  the  existence  of  wilful 
fraud  or  falsehood;  mere  defects  or  mis- 
takes in  the  proceedings,  which  are  not 
fraudulent,  are  insufficient.  Cobbossee 
Nat.  Bank  v.  Rich  (Me.),  16  Atl.  Rep. 
506. 

3.  Burdon  v.  His  Creditors,  20  La. 
Ann.  364;  Hulshizer  v.  Kocker,  20  N.  J. 
(Spen.)3go. 

One  who  has  assigned  land  subject 
to  a  mortgage  has  no  such  interest 
remaining  therein  as  will  give  force  to 
a  contract  with  the  holder  of  the  mort- 
gage that  the  latter  shall  bid  the  land 
in,  and  hold  it  as  security  for  his  own 
demand,  and  to  pay  other  debts  of  the 
assignor.  Monteith  v.  Hogg  (Oreg.), 
20  Pac.  Rep.  327. 

4.  Keiwan  I/.  Latour,  i  Har.  &J.  (Md.) 


289;  Stoever  v.  Stoever,  9  S.  &  R.  (Pa.) 

434- 

An  insolvent  debtor  may,  with  the 
consent  of  his  assignee,  bring  an  action 
in  his  own  name  upon  a  contract  en- 
tered into  by  him  before  his  insolvency. 
Herring   v.    Downing,     146   Mass.    10. 

Under  the  insolvent  law  the  debtor 
has  no  control  over  the  prosecution  or 
settlement  of  suits  against  his  estate; 
this  power  is  lodged  with  the  assignee; 
thus,  in  a  cause  pending  in  the  supreme 
court,  the  judgment  below,  against  the 
objection  of  the  debtor,  was  affirmed 
in  accordance  with  a  stipulation  be- 
tween the  creditor  and  the  assignee,  and 
a  motion,  filed  by  the  debtor  at  a  subse- 
quent term,  to  have  the  c3use  brought 
forward  and  heard,  was  dismissed;  and 
this  on  the  ground  that  the  debtor  was 
not  a  party  to  the  proceedings.  Brat- 
tleboro  Bank  -v.  Waite,  57  Vt.  608. 

5.  Blake  v.  Sawin,  10  Allen  (Mass.) 

34°- 

6.  Lincoln  v.  Bassett,  9  Gray  (Mass.) 

7.  Hogan  V.  Hutton,  20  N.  J.  (Spen.) 
82;  Case  of  Senior,  2  Ashm.  (Pa.)   118. 

Residence  is  a  question  'of  intention 
and  the  enquiry  is  quo  animo;  the  party 
either  removed  from  or  out  of  the 
State. , Case  of  Casev,  i  Ashm. (Pa.)  126. 

8.  Hewlett  f.  Hewlett,  4  Edw.(N.Y.) 
Ch.  7. 

9.  Wickersham  v.  Nickolson,  14  S. 
&  R.  (Pa.)  118. 

10.  Ross  V.  Mcjunkin,i4  S.  &  R.(Pa.) 
364: 
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One  can  make  an  assignment  for  the  benefit  of  his  creditors 
without  being  insolvent ;  and  the  assignment  will  be  valid  unless 
creditors  can  show  that  it  was  made  with  the  fraudulent  intent  of 
hindering  them.* 

The  insolvent  is  entitled  to  notice  of  proceedings  instituted 
against  him  in  insolvency.^ 

A  person  who  removes  to  and  becomes  an  inhabitant  of  a  State, 
and  owes  debts  contracted  therein,  is  entitled  to  the  benefit  of  the 
insolvent  law,  although  the  sole  purpose  of  his  change  of  domicile 
and  of  contracting  debts  there  was  to  obtain  the  benefit  of  such 
law.* 


1.  Munson  v.  Ellis,  58  Mich.  335; 
Weaver  v.  Leiman,  52  Md.  708. 

Assignor  May  be  Solvent. — It  is 
claimed  that  the  assignmentis  void  be- 
cause the  footings  of  the  assets,  as 
shown  by  the  inventory,  far  exceed  the 
debts,  as  shown  by  the  footings  of  the 
amovint  due  to  the  creditors,  and  that 
onlj'  insolvent  debtors  can  make  a  valid 
assignment.  But  we  think  this  is  a 
■mistaken  view  of  the  law.  A  person 
may  be  insolvent,  in  the  proper  signifi- 
cation of  that  term,  although  his  assets 
may  exceed  his  liabilities.  A  person 
may  be  said  to  be  insolvent  when  he  is 
unable  to  pay  his  debts  as  they  mature 
in  the  ordinary  course  of  his  business, 
and  this  seems  to  have  been  the  condi- 
tion of  the  assignors  in  this  case. 
Moreover,  a  person,  whether  insolvent 
or  not,  may  legally  execute  a  convey- 
ance 6f  his  property  to  a  trustee  or  as- 
signee to  pay  his  indebtedness  if  he  have 
any.  Such  conveyance  would  not  be 
void  upon  its  face,  nor  intrinsically  so. 
Creditors  could  attack  its  validity  upon 
the  ground  that  it  was  made  with  the 
intent  to  hinder,  delay  or  defraud  them, 
and  unless  they  could  establish  such  in- 
tent the  assignment  would  be  valid. 
Munson  v.  Ellis,  58  Mich.  335. 

Dismissal  of  Proceedings  for  Inexcus- 
able Delay. — It  is  not  an  abuse  of  dis- 
cretion for  the  court  to  dismiss  a 
proceeding  in  insolvency,  upon  motion 
of  the  debtor,  for  unreasonable  delays 
in  its  prosecution.  But  after  such  dis- 
missal the  proceedings  may  b^  com- 
menced anew.  Kornahrens  f.  His 
Creditors,  64,  Cal.  492. 

2.  Only  one  mode  of  notification  to 
the  alleged  insolvent  debtor  of  the  in- 
stitution of  the  proceedings  against  him 
is  provided  by  the  Maryland  statute 
(1880,  ch.  172),  and  that  is  by  the  serv- 
ice of  a  summons  upon  him.  By  that 
process  he  is  to  be  warned  to  appear 
and   show  cause  against   the   proposed 


adjudication  against  himself  and  his 
property.  It  was  alleged  in  the  peti- 
tion-in this  case  that  the  debtor  had  de- 
parted from  the  jurisdiction  and  was 
beyond  the  reacli  of  the  only  process 
provided  for  by  the  statute.  The  sum- 
mons that  issued  against  him  was  re- 
turned without  service,  and  not  even  a 
copy,  as  was  directed  by  the  prelimi- 
nary order  of  the  court,  was  left  at  his 
last  place  of  abode  within  the  jurisdic- 
tion. On  appeal  from  the  order  of 
adjudication,  it  was  held: 

ist.  That  in  such  state  of  case  it  was 
not  within  the  power  or  jurisdiction  of 
the  court  below  to  proceed  on  an  ex 
parte  hearing  to  adjudicate  the  party 
an  insolvent,  and  appoint  a  trustee 
whereby  all  the  property  of  the  debtor 
was  divested  out  of  him  and  transferred 
to  such  trustee. 

2nd.  That  while  this  court  reversed 
the  order  appealed  from,  yet  inasmuch 
as  the  debtor  had  appeared  to  the  pro- 
ceedings after  the  order  of  adjudication 
was  passed,  the  case  should  be  re- 
manded in  order  that  he  might  have  an 
opportunity  to  show  cause  against  the 
adjudication  prayed  for,  and  to  have 
the  benefit  of  trial  as  provided  by  the 
statute;  Whyte  v.  Betts  Machine  Co., 
61  Md.  172. 

3.  McConnell  v.  Kelley,  138  Mass. 
372- 

The  fifth  section  of  the  Connecticut 
insolvent  act  (Gen.  Sts.  p.  379)  pro- 
vides that  "when  a  writ  of  attachment 
shall  have  been  issued' upon  a  claim 
founded  on  contract  of  one  hundred 
dollars  or  more,  upon  which  writ  shall 
have  been  endorsed  the  affidavit  of  the 
plaintiff  or  his  attorney  that  he  believes 
such  claim  to  be  justly  due,  if  the  officer 
serving  the  same,  after  making  demand 
of  all  such  debtors  as  are  found  within 
his  precincts,  cannot  find  sufficient 
property  to  satisfy  such  attachment, 
.     .     .     the  plaintiff  may  petition  the 
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Partnership. 


INSOLVENCY. 


Fartnership, 


13.  Partnership — (See  Partnerships). — A  bona  fide  sale,  for  a 
valuable  consideration,  by  one  partner  to  another,  of  all  the  part- 
nership assets  and  effects,  is  valid,  although  the  firm  and  both 
partners  are  at  the  time,  insolvent.^ 

A  surviving  partner  has  power  to  commence  proceedings  in 
insolvency  which  will  include  the  estate  of  the  firm.* 


court  of  probate  for  the  appointment 
of  a  trustee  to  take  possession  of  the 
property  of  such  defendant  for  the 
benefit  of  his  creditors.  Held,  that  the 
officer  serving  the  writ  was  bound  to 
attach  real  "estate,  if  he  could  find  suf- 
ficient to  satisfy  the  claim.  Also  that 
it  made  no  difference  that  the  real  estate 
was  encumbered,  so  long  as  the  equity 
of  redemption  was  of  sufficient  value. 
Hawes's  Appeal,  50  Conn.  317. 


actual    fraud    is     valid.       Mabbett  v. 
White,  12  N.  Y.  442. 

A  contract  given  by  one  partner  to 
another  to  assume  all  the  debts  of  the 
firm,  and  save  him  harmless  therefrom, 
is  not  such  a  claim  as  may  be  proved 
against  the  estate  of  the  obligor  in  in- 
solvency until  there  has  been  a  breach. 
It  is  not  a  contingent  debt  nor  a  con- 
tingent liability,  for  until  the  breach, 
there  is  no  liability.     The  contingency 


Actual  knowledge,   by   a   debtor,  of    is  whether  there  ever  will  be  a  debt  or 


the  filing  of  a  petition  in  insolvency 
against  him  is  riot  sufficient  to  support 
an  indictment  against  him,  on  the 
Massachusetts  Gen.  Sts.,  ch.  118,  §  106, 
for  secreting  a  portion  of  his  estate 
after  ''notice"  of  such  filing.  Com- 
monwealth V.  Martin,  130  Mass.  465. 

1.  Howe  V.  Lawrence,  9  Cash. 
(Mass.)  s.TS- 

An  assignment  for  a  commissioner 
of  insolvency,  upon  proceedings  against 
a  partnership  of  "all  the  estate,  real 
and  personal,  of  said  insolvent  debtors" 
passes  the  separate  estate  of  each  part- 
ner.   Judd   V.   Gibbs,   3   Gray  (Mass.) 

539- 

Materials  charged  and  shipped  by 
the  partnership  in  their  usual  course  of 
business,  to  works  of  one  partner  on 
the  day  of  the  failure  of  all  the  part- 
ners, are  to  be  treated  as  the  property 
of  that  partner  and  not  of  the  partner- 
ship. Fisher  v.  Minot,  10  Gray  (Mass.) 
260. 

The  question  whether,  under  proceed- 
ings in  insolvency  instituted  by  a  sur- 
viving partner,  money  found  upon  the 
person  of  a  deceased  partner,  and 
mingled  with  other  money,  which  is 
admitted  to  be  his  own,  is  partnership 
or  private  property,  is  a  question  of 
fact,  which,  if  a  dispute  arise  in  refer- 
ence to  it,  must  be  submitted  to  a  jury. 


liability.  Nor  is  there  any  claim  for 
unliquidated  damages,  for  until  the 
breach  there  are  no  damages  to  be  as- 
sessed.    Fernald    v.  Johnson,   71    Me. 

437- 

2.  Adams  Bank  v.  Rice,  2  Allen 
(Mass.)  480;  Salsbury  v.  Ellison,  7 
Colo.  167. 

If  two  partners  sign  a  petition  in  in- 
solvency and  one  of  them  is  killed  be- 
fore its  presentation  to  the  court,  a 
warrant  which  is  afterwards  Issued 
thereon,  in  ignorance  of  his  death,  may 
be  treated  as  having  been  issued  oh  the 
petition  of  the  surviving  partner.  Dur- 
gin  V.  Coolidge,  3  Allen  (Mass.)  554. 

Where  partners  severally  file  their 
petitions  in  insolvency,  the  insolvencj' 
court  acquires  no  jurisdiction  over  the 
estate  of  the  copartnership,  and  dis- 
charges of  the  individual  members  of 
the  firm  cannot  be  made  operative  as 
to  the  debts  of  the  firm.  Glenn  v. 
Arnold,  56  Cal.  631. 

A,  a  citizen  of  this  commonwealth 
(Massachusetts),  who  was  a;  creditor  of 
the  firm  of  B,  which  was  a  limited  part- 
nership composed  of  B  as  general  part- 
ner and  C  as  special  partner,  brought  an 
action  against  B  in  another  State,  and 
summoned  as  trustee  there  a  person  who 
was  indebted  to  the  firm  of  B.  Soon 
after,  B   was  adjudged   insolvent  upon 


Durgin -y.   Coolidge,   3   Allen   (M?tss.)   'involuntary    proceedings,  in    which  C 

was  not  mentioned,  and  of  which  he 
was  not  notified;  and  an  assignment  of 
B's  estate  was  duly  made  to  assignees, 
who  undertook  the  settlement  of  the 
affairs  of  the  firm  of  B.  Subsequently 
the  action  of  A  against  B  was  prose- 
cuted to  final  judgment,  and  A  received 
the  amount  of  his  claim  from  the  trus- 


554- 

A  sale  by  one  partner  of  the  whole 
partnership  property  to  a  partnership 
creditor,  though  made  with  an  intent 
of  giving  a  preference  to  such  creditor, 
the  partnership  being  insolvent,  and 
without  the  knowledge  or  consent  of 
the  other  partner,  if  not  tainted  with 
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INSOLVENCY. 


Fartnership. 


A  petition  by  a  partnership  for  the  benefit  of  the  insolvent 
laws  must  aver  the  individual  insolvency  of  the  partners/  and  it 
must  show  the  surrender  of  all  the  petitioner's  property,  not 
merely  of  the  partnership  property.* 

,  The  assignee  of  the  estate  of  both  partners  under  distinct  pro- 
ceedings in  insolvency  must  administer  the  estate  of  the  partner- 
ship.* An  assignment  by  an  insolvent  firm  of  all  its  assets 
works  a  dissolution  of  the  partnership.* 

An  insolvent  firm  cannot,  by  voluntarily  assuming  the  indi- 
vidual debt  of  one  of  its  members,  and  giving  to  the  creditor 
of  such  member  a  judgment  note  for  the  amount  of  such  debt, 
prefer  such  creditor  to  the  firm  creditors.  It  may  do  so,  how- 
ever, if  ^there  be  a  moral  obligation  on  its  part  to  pay  the  debt 
of  the  individual  member.^ 

Where  there  are  no  available  net  proceeds  of  partnership  as- 
sets, and  no  solvent  partner,-  the  partnership  creditors  share  the 
separate  estate  concurrently  with  the  separate  creditors.® 

In  an  action  to   obtain  a  decree  against  defendants  ordering 


tee.  Held,  in  an  action  by  the  as- 
signees of  B's  estate  against  A  to  re- 
cover thie  sum  so  received  by  the  latter, 
that  it  was  not  necessary  to  have  joined 
C  as  a  codefendant  in  the  action  of  A 
against  B,  and  that  this  action  could 
not  be  maintained.  Lawrence  v.  Batch- 
eller,  131  Mass.  504. 

An  assignment  by  a.  member  of  a 
firm  of  all  his  property  of  every  descrip- 
tion for  the  benefit  of  creditors,  under 
the  provisions  of  the  California  Civil 
Code,  does  not  preclude  him  from  ap- 
plying for  and  receiving  a  discharge 
under  the  insolvent  law.  Dresbach  v. 
His  Creditors,  63  Cal.  187. 

Cases  Distinguisbed. — Neither  of  the 
cases  entitled  respectively  Meyer  v. 
Kohlman,  8  Cal.  44;  California  Furni- 
ture Company  v.  Halsey,  54  Cal.  315; 
Glenn  v.  Arnold,  56  Cal.  631;  Freeman 
V.  Campbell,  56  Cal.  639;  and  In  re 
Baker  v.  Hartiilton,  55  Cal.  302,  went 
further  than  to  hold  that  by  the  Insolv- 
ent act  of  May  4,  1852,  and  the  act 
amendatory  thereof  and  supplemental 
thereto,  no  provision  was  made  for  the 
relief  of  an  insolvent  partnership,  and, 
as  a  consequence,  that  the  insolvency 
court  under  those  acts  could  not  ad- 
minister partnership  property  nor  pre- 
vent partnership  creditors  from  sub- 
jecting such  property  to  the  payment 
of  their  debts.  In  none  of  the  cases 
mentioned  was  it  held  that,  under  the 
acts  referred  to,  an  individual  member 
of  a  firm  could  not  be  discharged  from 
his  individual   liability  for  firm  debts. 


Nor,  in  our  opinion,  does  such  result 
necessarily  or  logically  follow  from  the 
doctrine  of  those  cases.  Hawley  &  Co. 
V.  Campbell,  62  Cal.  442. 

A  person  who  holds  out  and  recog- 
nizes another  as  a  copartner  is  estopped 
to  deny  the  partnership,  and  an  assign- 
ment of  the  firm  property  by  himself 
in  the  firm  name,  requiring  releases  of 
all  accepting  creditors,  in  which  the 
nominal  partner  does  not  join,  is  void 
as  to-the  firm's  creditors.  County  of 
Baylor  v.  Craig  (Tex.),  6   S.   W.   Rep. 

305- 

1.  Hansom  v.  Paige,  3  Gray  (Mass.) 
239;  Dearborn  v.  Keith,  5  Cush. 
(Mass.)  224. 

2.  Meyer  v.  Kohlman,  8  Cal.  44. 

3.  Harmon  v.  Clark,  13  Gray  (Mass.) 
114. 

4.  Burrill  on  Assign.  (3rd  ed.)  402; 
Gordon  v.  Freeman,  11  111.  14;  Parsons 
on  Part.  400. 

An  assignment  by  one  partner  works 
a  dissolution  of  the  partnership.  Con- 
rad V.  Buck,  21  W.  Va.  396. 

5.  Walker  v.  Marine  Bank,  98  Pa.  St. 

574- 

6  The  provision  of  Maine  Stat.  1878, 
ch.  74;  \  54,  which,  in  case  of  insolvency 
of  a  partnership  and  its  several  mem- 
bers, appropriates  the  net  assets  of 
each  estate  to  its  own  debts,  and  the 
surplus  of  each  to  the  creditors  remain- 
ing of  the  other,  is  applicable  only  when 
there  is  available  joint  estate  and  all 
the  partners  are  insolvent.  Harris  v. 
Peabody,  73  Me.  262. 
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that  a  partnership  debt  be  satisfied  out  of  the  partnership  assets, 
it  is  no  defence  that  the  defendants  have  been  individually  dis- 
charged in  insolvency  from  their  debts.* 

A  joint  proceeding  against  sevferal  as  partners  will  not  lie 
under  the  insolvent  law  of  Maryland,  but  such  proceeding  must 
be  taken  against  each  separately.* 

The  assets  of  a  partnership  should  be  divided  pro  rata  among  all 
the  creditors  of  the  partnership.* 

When  there  are  no  available  net  proceeds  of  partnership  as- 
sets, and  no  solvent  partner,  the  partnership  creditors  share  in 
the  separate  estate  concurrently  with  the  separate  creditors.* 

Separate  assignments  in  insolvency  by  the  several  members  of 
a  copartnership  of  all  their  property,  made  to  the  same  assignee, 
convey  to  the  assignee  their  partnership  property.^  One  of  two 
partners  with  the  consent  of  the  other  may  make  an  assignment, 
and  a  partner  absconding,  his  consent  will  be  implied.® 

A  preference  of  individual  debts  of  a  partner  in  an  assignment 
of  the  firm  is  void.' 

14.  Corporations. — An  assignment  to  receivers  passes  the  prop- 
erty of  the  insolvent  corporation  precisely  in  the  same  condition 
and  subject  to  the  same  equities  as  they  were  held  by  the  cor- 
poration.^ 

If  the  question  of  insolvency  is  doubtful,  and  the  conduct  of 
the  managers  of  the  corporation  appears  to  have  been  fair  and 
honest,  the  company  should  have  the  benefit  of  the  doubt,  as  a 
corporation  should  not  be  disturbed  in  the  proper  transaction  of 
its  business,  unless  its  condition  is  hopeless.® 

A  corporation  generally  has,  like  an  individual,  power  to  go 
into   insolvency   when   unable   to  pay   its   debts,**'   unless    such 

1.  Freeman    v.   Campbell,   56    Cal.        6.  Sullivan  v.  Smith,  15  Neb.  476. 
639.  .         A  partner  who  has  not  joined  in  an 

2.  Armstrong  v.  Martin,  57  Md.  397.     assignment    of   the    firm    assets    may 
Neither    the    California    Intoh'ency     thereafter  ratify   the  same  and  a  cred- 

act  of  May  4th,  1852,  or  the  supplement-  itor  cannot  question  its  validity.     Adee 

ary  act  of   March  31st,  1S76,  apply  to  v.  Cornell,  93  N.  Y.  572. 
partnerships.    Jn  re  Baker  &  Hamilton,        7.    Scheele    v.    Healy,   10  Daly  (N. 

55  Cal.  302.  Y.)  92;  Vernon  v.  Upson,  60  Wis.  418; 

3.  Watkins  v.  Fakes,  5  Heisk.  (Tenn.)  Willis  v.  Bremner,  6  Wis.  622. 

185.  There    is   a  very  full   and   complete 

4.  Harris   v.  Peabody,  73  Me.  262.         collection  of  authorities   in  vol.  25,  N. 

5.  Boughton  v.  Crosby,  47  Conn.  W.  Rep.  666,  in  note  to  Auley  v.  Os- 
577.  termann. 

An  assignment  by  a  firm,  under  the  8.  Receivers  v.  Patterson   G.  L.  Co., 

Minnesota  insolvent  laws,  which  is  am-  23  N.  J.  L.  283. 

biguous  as  to  whether  the  partnership  Receivers  of  insolvent  corporations  ' 

property  only,  or  the  separate  property  are   the   agents    of  all   creditors.     Me- 

of  the  partners,  as  well,  is  conveyed,  chanics'  Bank  v.  Bank  of  New  Bruns- 

will  be   rather  construed  in  the   latter  wick.  3  N.  J.  Eq.  437. 

sense,  since'  in  the  former  it  would  be  9.  Brundred  v.  Paterson   M.   Co.,  4 

invalid.     And  a  reservation  of  exemp-  N.  J.  Eq.  294. 

tion  therein  adds  force  to  this  construe-  10.  2  Kent's  Com.,  p.  398;  De  Ruyter 

tion,  since  a  firm  has  no  exemptions,  v.  Trustees,  .3  Barb.  Ch.  (N.  Y.)   124; 

Security  Bank  v.  Beede,  37  Minn.  527.  De  Ruyter  v.  Trustees,  3  N.  Y.  238. 
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right  is  restricted  by  its  charter  or  some  statutory  enactment. * 

In  some  instances  it  has  been  held  that  such  action  on  the  part 
of  the  corporation  will  work  a  dissolution  of  the  corporation .**  It 
is  said  that  the  better  opinion  seems  to  be,  and  the  one  sustained 
by  authority,  that  it  does  not  affect  the  corporate  franchise,  and 
does  not  dissolve  the  corporation.^ 

This  right  is  not  affected  by  a  provision  in  its  charter  that  the 
stockholders  shall  be  individually  liable  for  its  debts.* 

15.  What  Claims  May  be  Proved. — A  holder  of  special  stock  of  a 
corporation,  which  is  illegally  issued,  may  prove  against  the  estate 
of  the  corporation  in  insolvency  the  amount  paid  by  him  for  the 
stock,  deducting  any  dividends  received,,  although  he  did  not 
rescind  the  contract  before  the  insolvency.^  One  who  lends 
money  after  publication  of  notice  of  the  filing  of  a  petition  in 
insolvency  against  the  borrower,  but  before  the  issuing  of  the 
warrant,  is  not  entitled  to  prove  his  claim  against  the  estate.^  A 
creditor  of  an  insolvent  bank  whose  assets  are  in  custodia  legis 
under  decree  of  court,  will  be  let  in  to  prove  his  debt  after  the 
day  fixed  for  proofs,  if  he  is  not  guilty  of  laches ;  but  if  he  fail 
to  make  application  to  do  so  until  after  the  fund  is  distributed, 
having  full  knowledge  of  the  proceeding,  he  will  be  barred  of  his 
right.'' 

In  a  contest  between  the  creditors  of  an  insolvent,  the  notes  or 
obligations  do  not  make  in  themselves  conclusive  proofs  of  the 
debts  apparently  due  them ;  they  must  be  supported  by  such 
additional  evidence  of  the  claim  as  will  satisfy  the  judge  of  its 
fairness.® 

It  is  no  objection  to  the  proof  in  insolvency  of  a  promissory 
note  against   the  maker  that   an   accommodation  endorser  holds 

1.  Hurlbut  W.Carter, 21  Barb.  (N.Y.)  American  etc.  Co.,  33  Barb.  (N.  Y.) 
221;  Burr  t;.  McDonald,  3  Gratt.  (Va.)  57S;  Bank  Commissioners  «.  Bank  of 
215;  Ang.  &  Ames  on  Corp.  (loth  ed.)  Brest,  Harr.  (Mich.)  106;  Buellt;.  Buck- 
igi;    Hill   v.   Reed,   16   Barb.    (N.   Y.)  ingham,  16  Iowa  284. 

280;  Haxtun  v.  Bishop,  3  Wend.  (N,  3.  Burrill  on  Assign.  ,  (3rd  ed.)  85, 
Y.)  13;  Bank  Coram'rs  v.  Bank  of  401;  Ang.  &  ."Vmes  on  Corp., 
Brest,  Harr.  (Mich.)  io6;.Catlin  v.  §191;  State  v.  Bank  of  Maryland, 
Eagle  etc.,  6  Conn.  233;  Pope  v.  Bran-  6  Gill  &  J.  (Md.)  205;  Hurlbut  v.  Car- 
don,  2  Stew.  (Ala.)  401;  State  d.  Mary-  ter,  21  Barb.  (N.  Y.)  224;  Ringo  v. 
land  Bank,  6  Gill  &  J.  (Md.)  205;  War-  Real  Estate  Bank,  13  Ark.  563. 
ner  v.  Mower,  n  Vt.  385;  Flint  v.  4.  Pope  v.  Brandon,  2  Stew.  (Ala.) 
Clinton   Co.,   12    N.  H.  431;    Buell   -u.  401. 

Buckingham,  16  Iowa  285;  McCallie  v.  The   power   may  be  exercised  by   a 

Walton,  37  Ga.  611;  Ring  v.  Real  Es-  quorum  of  the  board  of  directors  at  a 

tate  Bank,  13  Ark.  563;  Dana  v.  Bank  of  meeting  at  which  a  bare  quorum  is  pres- 

United   States,   5   W.  &  S.  (Pa.)    223;  ent.  Buell  f.  Buckingham,  16  Iowa  284. 

United  States  ti.Bank of  United  States,  5.  Reed  v.  Boston  Machine  Co.,  141 

8  Rob."  (La.)  262;  Hopkins  o.  Gallatin  Mass.  454. 

etc.  Co.,  4  Humph.  (Tenn.)   403;   Bank  6.  Spurr  v.  Dean,    139  Mass.  84. 

of  United    States   v.  Huth,  4  B.   Mon.  7.  Gleen    v.    Farmers'    Bank,  84   N. 

(Ky.)  423;  Town  v.  Bank  etc.,  2  Doug.  Car.  631;  Gleen  v.  Farmers'  Bank,  80 

(Mich.)  530.                                                 I  N.  Car.  97. 

2.  Smith  V.  New  York  Consolidated  8.  Johnson  v.  His  Creditors,  16  La. 
etc.,  iS  Abb.  Pr.  (N.  Y.)  419;  Abbott  v.  Ann.  177. 
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security  from  the  maker  which  has  not  been  surrendered,  and 
that  the  proof  is  offered  at  the  endorser's  request. ^ 

A  claim  for  damages  not  liquidated,  which  arises  from  a  breach 
■of  contract,  is  provable.^ 

The  qualified  liability  of  a  stockholder  in  a  corporation  is  not 
a  debt  that  can  be  proved  against  the  estate  of  an  insolvent. ^ 


1.  Meed  v.  Nelson,  9  Gray  (Mass.) 
55;  Provident  Ins.  Co.  v.  Stetson,  12 
Gray  (Mass.)  27. 

What  Provable. — A  promissory  note 
is  not  provable  in  insolvency  against 
the  estate  of  an  endorser  before  its  ma- 
turity. StoweU  V.  Richardson,  3  Allen 
(Mass.)  64. 

A  bond  of  indemnity,  given  for  the 
protection  of  an  attaching  officer,  who 
has  not  been  compelled  to  pay,  or  sued, 
for  his  acts,  does  not  constitute  a  debt 
which  is  provable  in  insolvency  against 
obligees.  Kingman  v.  Towle,  5  Allen 
(Mass.)  133. 

Promissory  notes  may  be  proved 
against  the  estate  of  the  maker  in  in- 
solvency, although  the  beneficial  inter- 
est in  them  has  become  vested  in  his 
wife,  if  the  legal  title  to  them  has  not 
teen  transferred  to  her.  Stearns  ■v. 
BuUens,  8  Allen  (Mass.)  581. 

The  holder  of  a  bill  of  exchange,  no 
part  of  which  has  been  paid,  may 
prove  it  in  full  in  insolvency  against  the 
estate  of  each  party  thereto,  and  receive 
a  dividend  from  each  upon  the  whole 
claim,  provided  he  does  not  receive  in 
all  more  than  the  entire  amount;  but 
any  proof  sought  to  be  made  after  he 
has  been  paid  a  part  of  his  claim  can 
only  be  for  the  balance.  Sohier  v. 
Loring,  6  Cush.  (Mass.)  537. 

2.  Lothrop  z).  Reed,  13  Allen  (Mass.) 
294. 

3.  Bangs  v.  Lincoln,  10  Gray  (Mass.) 
600. 

Miscellaneous.  —  Proving  a  claim 
against  a  corporation  and  receiving  a 
dividend  thereon  will  not  bar  a  suit 
against  the  corporation  for  the  rest  of 
the  debt.  Coburn  v.  Boston  etc.  Co., 
10'  Gray  (Mass.)  243. 

A  creditor  of  an  insolvent  corpora- 
tion who  holds  collateral  security  from 
a  stockholder  therein,  may  prove  his 
whole  debt  against  the  corporation  in 
insolvency  without  iirst  applying  the 
security  in  payment  or  surrendering  it 
to  the  assignees.  Cabot  Bank  v.  Bod- 
man,  II  Gray  (Mass.)  134. 

Proof  of  Claims. — A  lease  provided 
that  if  the  lessees  should  be  declared 
bankrupt  or  insolvent,  or  should  make 


an  assignment  for  the  benefit  of  cred- 
itors, the  lessors  might  re-enter,  and,  in 
their  discretion,  relet  the  premises,  at 
the  risk  of  the  lessees,  who  should  be 
responsible  till  the  end  of  the  term  for 
the  rent  and  taxes  reserved  in  the  lease 
to  them,  and  should  be  credited  only 
with  such  amounts  as  should  be  by  the 
lessors  actually  realized.  The  lessees 
became  insolvent,  and  before  the  first 
publication  of  notice  in  insolvency  pro- 
ceedings, the  lessors  re-entered.  Held, 
that  the  lessors'  claim  was  contingent 
in  its  nature,  and  could  not  be  proveij 
against  the  lessees'  estate  in  insolvency. 
Bowditch  V.  Raymond,  146  Mass.  109. 
Miscellaneous  Cases. — A  made  a 
mortgage  to  B  to  secure  a  sum  then 
due  and  future  advancements;  and 
afterwards  co.mraenced  proceedings  in 
insolvency,  at  which  time  there  was 
due  under  the  mortgage  a  certain  sum. 
Prior  to  the  insolvency,  B  procured 
certain  notes,  given  by  A  to  him  for  ■ 
advances  under  and  secured  by  the 
mortgage,  to  be  discounted  by  C,  and 
endorsed  the  notes,  but  did  not  assign 
the  mortgage,  to  C;  and,  at  the  time  of 
A's  insolvency  C  owned  the  notes, 
which  constituted  a  certain  portion  of 
the  debt  secured  by  the  mortgage.  At 
a  meeting  of  A's  creditors,  the  notes 
were  proved  by  C.  The  assignee  in 
insolvency  advertised  for  sale  the  right 
in  equity  to  redeem  the  mortgaged 
estate  from  the  mortgage,  representing 
that  there  was  due  thereon  the  sum 
which  was  due  at  the  time  of  in- 
solvency, which  sura  the  assignee  knew 
before  the  sale  included  the  amount  of 
the  notes;  and  sold  the  same  to  B  for 
a  certain  sum.  At  anbther  meeting  of 
the  creditors,  the  assignee  presented 
his  account,  setting  forth  the  sale, 
charging  himself  with  the  sum  received 
from  B,  and  charging,  as  a  loss  upon 
the  property  by  reason  of  the  mortgage, 
the  difference  between  that  sum  and 
the  appraised  value  of  the  property; 
and  this  account  was  allowed  by  the 
court.  Held,  on  a  petition  to  set  aside 
the  decree  allowing  the  account,  that 
C  was  entitled  to  prove  the  notes 
against  A's  estate  in  insolvency,  with- 
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out  first  having  recourse  to  B,  who 
was  also  entitled  to  hold  his  mortgage 
as  security  against  his  liability  as  en- 
dorser on  the  notes;  and  that  the  as- 
signee was  not  chargeable  with  the 
alnount  of  the  notes.  Viles  v.  Harris, 
130  Masc.  300. 

A  conveyed  a  parcel  of  land  to  B  by 
a  quitclaim  deed,  in  which  he  reserved 
to  himself  and  wife  a  life  estate  there- 
in, and  covenanted  that  the  premises 
were  free  from  all  encumbrances  suf- 
fered by  him,  except  said  life  estate. 
After  this  conveyance,  but  before  the 
deed  was  recorded,  A  mortgaged  the 
land  to  a  bank  to  secure  the  payment 
of  a  promissory  note.  On  the  same 
day,  a  previous  mortgage  on  the  land, 
given  by  A's'  grantor  to  the  bank,  and 
which  A  had  agreed  in  the  deed  to 
him  to  pay,  and  existing  at  the  time  of 
A's  conveyance  to  B,  was  discharged; 
each  mortgage  being  for  the  same 
amount.  A  died,  his  estate  was  repre- 
sented insolvent,  -and  commissioners 
were  appointed  under  the  statute. 
Held,  that  the  bank  could  not  prove 
before  the  commissioners  its  claim 
against  A's  estate  for  the  full  amount 
of  the  note,  while  it  still  held  the 
mortgage.  Bristol  Co.  Savings  Bank 
V.  Woodward,  137  Mass.  412. 

An  action  to  foreclose  mechanics' 
liens  must  be  commenced  within  ninety 
days  after  the  liens  are  filed,  notwith- 
standing the  insolvency  of  the  debtor, 
A  debt  so  secured  is  not  provable  under 
the  insolvency  act,  and  the  commence- 
ment of  foreclosure  proceedings  are  not 
stayed  by  any  of  its  provisions.  Brad- 
ford et  al.  V.  Dorsey  et  al.,  63  Cal. 
122. 

If  an  attachment  is  dissolved  under 
the  Massachusetts  Pub.  Sts.,ch.  157,  § 
46,  by  the  debtor  going  into  insolvency, 
and  the  attaching  officer  refuses  to  de- 
liver up  the  goods  on  demand  by  the 
assignee  in  insolvency,  the  creditor  is 
not  entitled  to  prove,  under  §  139,,  as  a 
claim  against  the  estate,  the  expenses 
subsequently  incurred  by  the  officer  in 
keeping  the  goods.  Russell  Paper 
Company  v.  Smith,  135  Mass.  58S. 

A  bank  discounted  a  draft  of  a  firm, 
consisting  of  A,  B  and  C  ;  and,  as  a 
condition  of  making  the  discount,  re- 
quired security  to  be  given  for  the 
whole  debt  of  the  firm  to  it,  including 
previous  advances  as  well  as  the  draft. 
A  and  B  accordingly  transferred  to 
the  bank  promissory  notes  of  the  firm 
owned  by  them  respectively,  given  for 
advances  made   by   them   to  the  firm. 


and  payable  on  demand.  The  firm 
and  the  individual  members  of  it  be- 
came insolvent.  The  draft  had  been 
paid  before  the  insolvency  proceedings 
were  begun,  but  some  of  the  previous 
advances  had  not  been.  Held,  that  the 
bank  could  prove  the  notes  against  the 
estate  of  the  firm  in  insolvency,  after 
having  already  proved  for  the  whole 
amount  of  the  unpaid  advances.  Mill- 
er's River  National  Bank  v.  Jefferson, 
138  Mass.  III. 

A  creditor  of  an  insolvent  debtor, 
who  has  a  mortgage  of  real  estate  of  the 
debtor  as  security  for  his  claim,  and 
who  joins  with  the  assignee  in  insolv- 
ency in  making  sale  of  the  property, 
without  the  order  of  the  judge  of  in- 
solvency, cannot  be  allowed,, under  the 
Massachusetts  Gera.  Q\s.,  ch.  118,  §27, 
to  prove  the  residue  of  his  claim,  after 
applying  the  proceeds  of  the  sale. 
Smith  V.  Warner,  133  Mass.  71. 

Where  a  judgment  is  obtained 
against  an  insolvent  debtor,  after  the 
first  publication  of  the  notice  of  issuing 
the  warrant,  the  judgment  is  not  prov- 
able against  his  estate;  because  at  the 
time  of  such  publication  it  was  not 
in  existence,  and  the  original  debt  is 
not  provable  because  it  is  merged  in 
the  judgment.  Sampson  v.  Clark,  2 
Cush.  (Mass.)  173. 

Under  the  Alabama  revised  code  a 
claim  must  be  filed  after  the  estate  is 
declared  insolvent.  Clement  v.  Nel- 
son, 46  Ala,  634. 

Allowance  of  Claims. — Upon  petition 
of  a  receiver  in  insolvency  proceedings 
for  instructions,  the  court  advises  him 
to  disallow  any  claims  which  he  con- 
siders not  true  and  just,  leaving  the 
claimants  to  come  to  this  court  upon 
exceptions  to  such  disallowance,  if  they 
shall  see  fit,  within  30  days  after  notice 
to  them  of  the  disallowance  and  of  this 
condition.     In  re  Eddy,  15  R.  I.  474, 

Upon  application  for  an  extension  of 
time  within  which  claims  against  the 
estate  may  be  filed,  said  unproved 
claims  being  small  in  amount,  divided 
among  many  claimants,  the'  receiver 
being  satisfied  the  claims  are  just,  and 
having  nearly,  if  not  quite,  enough 
money  in  his  hands  to  pay  all  just 
claims,  proved  and  unproved,  and  near- 
ly all  creditors  who  had  proved  their 
claims  being  willing  that  the  time 
should  be  extended,  30  days  were  al- 
lowed the  creditors  within  which  to 
prove  their  claims.  In  re  Eddy,  15  R. 
I.  474. 

The  claim  of  a  ward  who  has  reached 


207 


Fraadnlent  Conyeyances. 


INSOLVENCY. 


Fraudnlent  Conyeyances. 


16.  Fraudulent  Conveyances — (See  also  ASSIGNMENTS  FOR  THE 
Benefit  of  Creditors  ;  Fraudulent  Conveyance) — a.  Con- 
struction of  Statute  of  Frauds. — The  statute  of  frauds,  as  the 
statute  of  13  EHzabeth  is  known,  in  reference  to  fraudulent  con- 
veyances, has  been  adopted  universally  in  the  United  States.^ 

While  it  was  formerly  doubted  whether  this  did  not  cause  all 
assignnients  for  the  benefit  of  creditors  to  be  void,  it  seems  to  be 
now  settled  that  it  does  not  apply  to  such  cases,**  unless  in  in- 
stances where  it  appeared  that  assignments  were  fraudulent  in 
intent  and  in  effect.^ 


her  majority,  against  her  guardian,  for 
funds  held  by  him  as  guardian,  is  not 
provable  against  his  insolvent  estate, 
under  Pub.  St.  Mass.,  ch.  157,  §  26,  rela- 
tive to  the  proof  of  debts  in  insolvency, 
or  St.  Mass.  1884,  ch.  293,  providing 
that  "equitable  liabilities  shall  be  de- 
creed to  be  debts  provable  against 
estates  in  insolvency,"  where  the 
amount  due  has  not  been  determined 
by  the  probate  court,  and  no  judgment 
has  been  recovered  on  the  guardian's 
bond.      Murray    v.    Wood,    144  Mass. 

1.  I  Story's  Eq.  Jur.,  §  253;  4  Kent 
Com.  [462-463]  510. 

2.  ,Burrill  on    Assign.  (3rd    ed.)  450- 

3.  Every  conveyance  of  property  by 
an  insolvent  or  embarrassed  man,  to  the 
exclusive  satisfaction  of  J:he  claims  of 
some  of  his  creditors,  has  necessarily  a 
tendency  to  defeat  or  hinder  his  other 
creditors  In  the  collection  of  their  de- 
mands. But  if  the  sole  purpose  of  such 
a  conveyance  be  the  discharge  of  an 
honest  debt,  it  does  not  fall  under  the 
operation  of  the  statute  of  fraudulent 
conveyances.  It  is  not  embraced  with- 
in its  words,  which  only  apply  to  such 
as  are  contrived  in  malice,  fraud,  collu- 
sion, or  covin,  to  the  end,  purpose  and 
intent  to  delay,  hinder  and  defraud 
creditors.  Hafner  v.  Irwin,  [  Ired. 
(N.  Car.)  490. 

The  fact  that  creditors  may  be  de- 
layed or  hindered,  is  not  of  itself  suf- 
ficient to  vacate  such  a  deed,  if  there 
is  an  absence  of  a  fraudulent  intent. 
Every  conveyance  to  trustees  interposes 
obstacles  in  the  way  of  legal  remedies 
of  the  creditors,  and  may  to  that  ex- 
tent be  said  to  hinder  and  delay  them. 
Dance  v.  Seaman,  11  Gratt.  ( Va.)  778, 
782. 

One  of  the  most  remarkable  cases  of 
a  debtor  being  allowed  to  defeat  the 
execution  of  some  creditors  in  favor  of 
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all,  is  where  a  debtor  voluntarily  as- 
signs over  his  property  for  the  benefit 
of  creditors,  and  such  assignment  is 
valid,  though  made  for  the  express 
purpose  of  defeating  a  particular  cred- 
itor, and  that  quite  independently  of 
any  statute  enabling  a  debtor  to  enter 
into  arrangements  with  his  creditors. 
May  on  Fraudulent  Conveyances,  *I05 
(2nd  ed.) 

Assignment  for  Ctedltors. — The  con- 
veyance was  made  in  contemplation  of 
insolvency,  and  recites  that  the  grantor 
was  apprehensive  that  he  would  not  be 
able  to  make  a  fair  distribution  of  his 
property  without  an  assignment.  And 
it  authorizes  the  sale  of  the  property  by 
the  trustees,  "either  at  public  or  private 
sale,  and  with  such  notice  of  sale,  and 
in  such  manner,  as  they  shall  think 
most  expedient  and  beneficial  for  his 
creditors,"  and  out  of  the  proceeds  to 
pay,  first,  the  costs  and  expenses  and 
compensation  of  the  trustees;  and,  sec- 
ond, that  the  balance  be  paid  out  to  all 
his  creditors  in  proportion  to  the 
amount  of  their  respective  demands, 
hoping  and  expecting  that  the  fund 
will  be  sufficient  to  pay  all  and  leave 
the  grantor  a  balance,  which,  it  is  pro- 
vided, should  be  paid  back  to  him.  The  ' 
intrinsic  evidence  of  fraud  in  the  deed 
relied  on  is,  that  by  its  terms,  the  trus- 
tees had  the  discretion  to  sell  at  private 
sale,  and  upon  credit,  and  that  pro- 
vision was  made  that  in  case  any  sur- 
plus should  remain  after  payment  of 
debts  it  should  be  paid  back  to  the 
grantor.  The  statute  for  the  preven- 
tion of  fraud  and  perjuries  provides 
that  every  gift,  grant  or  conveyance  of 
property  made  or  obtained  with  intent 
to  defraud  creditors,  shall  be  deemed 
void  and  of  no  effect.  Whether  there 
was  fraud  in  the  transaction  presented 
in  this  case,  is  a  matter  of  fact  to  be  es- 
tablished by  proof,  and  the  onus  fro- 
bandi  is  thrown  upon  the  party  impeach- 


Fiandnlent  Conveyances. 


INSOLVENCY. 


Fraudulent  Conveyances, 


b.  Void  Assignments. — Assignments  have  been  held  void  as 
conflicting  with  the  statute  of  frauds  where  the  time  of  sale,*  or 
of  collection*  by  the  assignee,  or  of  finally  closing  the  trust,*  has 
been  by  the  assignment   unreasonably  or  indefinitely  postponed  ; 


ing  the  deed.  And  where  an  instrument 
is  ambiguous  or  indefinite  and  in  one 
meaning  is  inoperative  and  void,  and  the 
other  operative  and  valid,  the  latter  is  to 
be  adopted  in  preference  to  the  former. 
It  is  argued  that  an  assignment  in  trust 
for  creditors,  which,  by  its  provisions, 
tends  to  hinder  and  delay  creditors  is 
fraudulent  and  void.  The  provision  of 
the  statutes  of  13  Elizabeth,  which  was 
held  to  be  declaratory  of  the  common 
law  in  England,  and  which  is  said  to 
have  been  followed  literally  in  the 
statutes  of  fraud  in  New  York,  declares 
"every  conveyance  or  assignment," 
133,  etc.,  "made  with  intent  to  hinder, 
delay  or  defraud  creditors,"  etc.,  void. 
The  provision  in  the  Ohio  statutes 
omits  the  words  "hinder  and  delay." 
But  I  am  not  aware  that  this  difference 
of  phraseology  is  the  foundation  of  any 
material  distinction,  in  legal  effect,  be- 
tween the  English  statute  and  that  of 
Ohio.  That  hindering  and  delaying  of 
a  creditor  which  would  bring  an  as- 
signment within  the  operation  of  the 
statutes  of  England,  would,  I  appre- 
hend, constitute  a  fraud  under  the 
statutes  of  Ohio.  As  early  as  the  case 
of  Pickstock  v..  Lyster,  Maule  &  S. 
371,  where  a  person  being  insolvent 
had,  pending  a  suit  against  him  by  one 
of  his  creditors,  assigned  all  his  effects 
to  trustees  for  the  benefit  of  all  his 
creditors,  it  was  held  that  the  assign- 
ment, although  it  prevented  the  suing 
creditor  from  reaching  his  debtor's  ef- 
fects by  legal  process,  was  not  fraudu- 
lent within  the  operation  of  the  statutes 
of  frauds,  although  made  with  intent  to 
delay  the  plaintiff  in  the  suit  in  fhe  col- 
lection of  his  debt  by  legal  process.  It 
is  true  that  such  an  assignment,  even 
where  creditors  are  to  be  paid  fari 
fassuj  is,  in  one  sense,  to  hinder  and 
delay  them  in  the  collection  of  their 
debts,  or  by  withdrawing  the  property 
from  the  reach  of  any  legal  process  to 
which,  they  may  wish  to  resort.  This 
statute  is  to  be  construed  according 
to  its  reasonable  intent  and  object. 
And  assignments,  although  designed 
manifestly  to  deprive  particular  cred- 
itors of  speedy  remedies  at  law,  and 
thus  hinder  and  delay  them  in  the  col- 
lection of  their  debts,    or    to    deprive 


some  of  that  full  satisfaction  of  their 
debts  which,  by  their  superior  diligence 
in  prosecuting  their  suits  they  would 
otherwise  certainly-  have  obtained,  are 
upheld  as  valid  and  effectual,  although, 
in  one  sense,  there  is  a  manifest  intent 
to  hinder  and  delay  one  or  more 
creditors  in  such  assignment,  yet  there 
is  no  intent  to  cheat  or  defraud  them; 
and.  by  a  reasonable  construction,  such 
hinderance  and  delay  only  as  would 
operate  as  a  fraud  and  are  designed 
as  a  fraud,  come  within  the  opera- 
tion of  the  statute.  When  a  man 
finds  himself  in  failing  circumstances 
and  unable  to  pay  all  his  debts  he  can 
do  no  act  more  just  and  equitable  than 
to  surrender  and  assign  his  property  in 
trust  for  the  benefit  of  his  creditors.  In 
such  situation  all  the  law  can  reasona- 
bly demand  is  a  faithful  application  of 
all  his  property  to  the  payment  of  all 
his  debts;  and  when  this  object  is  ac- 
complished by  an  assignment  or  deed 
of  trust,  for  the  benefit  of  all  his 
creditors,  the  hinderance  and  delay 
which  may  operate  to  the  prejudice  of 
particular  creditors  is  simply  an  un- 
avoidable incident  to  a  just  and  lawful 
act.  And  such  mere  incident  to  such 
laudable  act  cannot  be  held  to  vitiate 
the  transaction  as  fraudulent  until  the 
maxim  that  equality  is  equity,  in  the 
distribution  of  the  property  of  an  in- 
solvent, shall  have  been  repudiated,  and 
the  highest  act  of  justice  which  can  be 
done  by  a  debtor  in  contemplation  of 
insolvency  shall  be  deemed  an  act  of 
dishonesty.  If  authority  be  neces- 
sary to  sustain  so  plain  a  proposition, 
reference  is  made,  to  Muir  f .  Howell,  4 
East  i;  Wilder  v.  Winne,  6  Cow.  (N. 
Y.)  284;  Hoffman  v.  Mackall,  5  Ohio 
St.  132. 

1.  Hafner  v.  Irwin,  i  Ired.  (N.  Car.) 
490;  Hardy  v.  Skinner,  9  Ired.  L.  (N. 
Car.)  191;  Rundlett  v.  Dole,  10  N.  H. 
465;  Farmers'  Bank  v.  Douglass,  11 
Sm.  &  M.  (Miss  ,  469;  Ward  v.  Trotter, 
3  T.  B.  Mon.  (Ky.)  i;  Johnson  v. 
Thweatt,  18  Ala.  745. 

2.  Storm  V.  Davenporl;,  i  Sandf  Ch. 
(N.  Y.)  135. 

3.  Richardson  v.  Stapleton,  60  Miss. 
97;  Arthur  v.  Commercial  etc.  Bank 
9  Sm.  &  M.  (Mjss.)  394. 
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where  the  assignee  has  .been  expressly  authorized  to  sell  at  retail 
and  on  credit,*  or  on  credit  simply;*  where  the  assignment  has 
been  made  with  a  view  to  prevent  a  sacrifice  of  property ;  *  where 
the  proceeds  of  the  assigned  property  have  been  directed  to  be 
used  in  defending  all  suits  which  might  be  brought  to  recover  their 
debts ;  *  where  creditors  who  should  sue  have  been  expressly  de- 
barred from  the  benefit  of  the  assignment,"  or  postponed  until 
all  the  other  creditors  are  paid.®  Under  a  Galifornian  statute, 
all  voluntary  assignments  by  a  debtor  in  failing  circumstances 
will  be  held  void.' 

Also  where  there  is  a  reservation  of  a  use  or  benefit  of  the 
grantor  or  his  family  or  any  person  not  a  creditor.*  Where 
there  is  a  reservation  of  surplus  after  paying  specified  debts,  leav- 
ing other  debts  unpaid  ;^  where  there  is  a  reservation  of  a 
power  of  revocation ;  *"  where  it  is  provided  that  the  transaction 
shall  be  kept  a  secret  until  the  creditor  shall  have  secured  certain 
advantages  to  himself.** 


1.  Carlton  v.  Baldwin,  22  Tex.  731; 
Rapalee  v.  Stewart,  27  N.  Y.  311; 
Moir  V.  Brown,  14  Barb.  (N.  Y.)  39; 
Lawrence  v.  Norton,  15  Fed.  Rep.  853; 
Muller   V.  Norton,    19   Fed.  Rep.  720; 

,  Burdick  v.  Post,  12  Barb.  (N.  Y.)  168; 
Kicholson  v.  Leavitt,  2  Seld.  (N.  Y.) 
510;  Meachama.  Sternes,  9  Paige  (N. 
Y.)  406. 

But  where  a  discretion  was  given  the 
assignee  to  sell  on  credit  if  he  thought 
it  to  be  to  the  interest  of  the  creditors, 
the  deed  will  be  held  valid.  Hoflfman 
V.  Mackall,  5  Ohio  St.  138;  Livesay's 
Ex.  V.  Beard,  22  W.  Va.  585. 

2.  Barney  v.  Griffin,  2  N.  Y.  365; 
Nicholson  v.  Leavitt/  6  N.  Y.  510. 

An  assignment  requiring  a  credit  to 
be  given  beyond  that  authorized  by 
law  on  sales  by  executors  knd  admin- 
istrators would  in  general  be  deemed 
conclusive  evidence  of  an  intent  to  hin- 
der and  delay  creditors,  and  therefore 
void.  Conkling  v.  Coonrod,  6  Ohio 
St.  612. 

3.  Van  Nest  v.  Yoe,  i  Sandf.  Ch. 
(N.  Y.)  4;  Vernon  v.  Morton,  8  Dana 
(JCy.)  247.  See  contra,  Cason  v.  Mur- 
ray, 15  Mo.  378. 

4.  Planck  v.  Schermerhorn,  3  Barb. 
Ch.  (N.  Y.)  644;  Mead  v.  Phillips,  i 
Sandf.  Ch.  (N.  Y.)  83. 

An  assignment  for  the  benefit  of 
creditors  provided  that  the  assignee 
should  pay  over  to  the  creditors,  under 
the  direction  of  the  court,  "a  j>ro  rata 
share  to  each,  equal  in  amount  due 
them,  at  the  same  rate  per  cent,  if  less 
than  the  full  sum  due  them,  or  to  each 


of  them."  It  was  further  provided  that, 
if  any  creditor  should  not  receive  the 
full  sum  due  him,  the  receipt  of  any 
just  fro  rata  share  of  the  amount  due 
should  be  deemed  a  satisfaction  of  the 
demand,  and  so  by  him  accepted.  Held, 
that  such  an  assignment  was  void  on  its 
face,  as  providing  that  creditors  should 
accept  a  pro  rata  share  of  their  claims 
in  full  satisfaction.  Sperry  v.  Gallaher 
(Iowa,  1889),  41  N.  W.  Rep.  586. 

5.  Spence  v.  Bagwell,  6  Gratt.  (Va.) 
444;  Berry  v.  Riley,  2  Barb.  (N.  Y.)  307. 

6.  Marsh  v.  Bennett,  5  McLean  (U. 
S.)  117. 

A  conveyance  by  an  insolvent  debtor 
in  trust  for  assenting  creditors  cannot 
be  avoided  except  for  fraud  at  the  suit 
of  a  creditor  who  does  not  assent. 
Nat'l  etc.  Bank  v.  Eagle  etc.  Co.,  109 
Mass.  38. 

7.  Dana  v.  Stanford,  10  Cal.  269. 

8.  Mackie  v.  Cairns,  5  Cow.  (N.  Y.) 
549;  Murray  v.  Riggs,  1*5  Johns.  (N.  Y.) 
571;  Kellog  V.  Richardson,  19  Fed. 
Rep.  71;  Lawrence  v.  Norton,  15  Fed. 
Rep.  853;  Baldwin  t;.  Peet,  22  Tex.  708; 
Barney  v.  Griffin,  2  N.  Y.  361;. 

9.  Goodrich  v.  Downs,  h.  Hill  (N. 
Y.)  438;  Barney  v.  Griffin,  2  Comst.  (N. 
Y.)  365;  Whallon  v.  Scott,  10  Watts 
(Pa.)  237;  Planters'  etc.  Bank  t).  Clarke, 
7  Ala.  765;  Janney  v.  Barnes,  11  Leigh 
(Va.)  100;  Sheppards  v.  Turpin,  3 
Gratt.  (Va.)373. 

10.  Hoffman   v.   Maokall,  5  Ohio  St. 

135- 

11.  Hafner  v.  Irwin,  i  Ired.  (N.  Car.) 
490. 
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The  reservation  of  the  surplus  to  the  grantor  after  payment  of 
all  the  creditors  will  not  make  it  fraudulent.^ 

c.  Void  Conveyances  and  Sales. — In  a  suit  to  avoid  a  deed  as 
fraudulent  under  the  insolvent  laws,  the  complainant  must  allege 
and  prove  that  the  grantor  was  indebted  at  the  time,  and  that  he 
made  it  or  caused  it  to  be  made  with  a  view  of  taking  the  benefit 
of  the  insolvent  laws.* 

A  transfer  of  goods  from  a  failing  firm  in  satisfaction  of  a 
debt  is  not  void  because  of  the  knowledge  of  the  transferee  that 
such  firm  is  failing.* 

A  bill  of  sale,  absolute  on  its  face  by  an  insolvent  debtor,  and 
■delivery  of  possession  of  the  goods  and  in  pursuance  of  it,  is 
fraudulent  and  void  if  accompanied  with  a  secret  trust  from  which 
the  debtor  may  ultimately  derive  a  pecuniary  benefit.* 

The  mere  fact  of  the  insolvency  of  a  decedent  does  not  invali- 
date a  mortgage  given  by  him.^ 

d.  Who  Can  Set  Aside. — Where  a  failing  debtor  makes  a  con- 
veyance void  as  against  creditors  under  the  insolvent  law,  it  can- 
not be  set  aside  by  such  creditors  except  by  proceedings  under 
the  insolvent  law.*  A  court  of  equity  may  usually  vacate  such 
deeds.' 

The  assignee  in  some  States  has  power  to  bring  an  action  to 
set  aside  a  conveyance  void  as  defrauding  creditors.* 


1.  Conkling  v.  Carson,  ii  lU-  503; 
Miller  v.  Stetson,  32  Ala.  166;  Knapp 
V.  McGowan,  96  N.  Y.75;  HoflFraan  v. 
Mackall,  5  Ohio  St.  135;  Hall  v.  Den- 
ison,  17  Vt.  318;  McFarland  v.  Bird- 
sail,  14  Ind.  126;  Banning  v.  Sibley, 
3  Minn.  389. 

2.  Faringer  v.  Ramsey,  4Md.  Ch.  33. 
When  an  absolute  deed  by  the  party 

insolvent  to  a  third  party  is  in  fact  a 
mortgage,  the  insolvent  trustee  will 
take  the  property  in  dispute  intq  his 
exclusive  possession  and  control,  free 
from  the  interference  of  the  mortgage. 
Waters  v.  Riggins,  19  Md.  536. 

An  instruction  that  the  trustee  of  the 
insolvent  could  not  recover  against  the 
vendee  of  the  goods  unless  the  jury  vs^as 
satisfied  that  the  sale  was  void  by  the 
insolvent  laws  would  be  erroneous,  for 
it  might  be  void  by  the  statute  of  Eliz- 
abeth.    Dietus  V.  Fuss,  8  Md.  148. 

A  court  of  equity  may  vacate  a  deed 
executed  by  an  insolvent  debtor,  but 
has  no  power  to  decree  a  sale  of  the 
property  by  the  trustee.  Jamison  v. 
Chesnut,  8  Md.  34. 

3.  Walsh  V.  Kelley,  42  Barb.  (N.  Y.) 

98-  .     . 

A  sale  by  an  insolvent  debtor  of  his 
propertj'  on  credit  is  valid  as  against 
cireditors,  if  made  in  gOod  faith  and  for 


a  good  consideration,  and  without  any 
intent  to  hinder  or  defraud  creditors. 
Scheitlin   v.  Stone,  43   Barb.    (N.  Y.) 

634- 

4.  Burrill  on  Assign.  (3rd  ed.)  441, 
494. 

5.  Evans  v.  Pence,  78  Ind.  439.  Ex 
farte  McClenachan,  2  Yeates  (Pa.) 
502. 

6.  Berkeley  etc.  School  .v.  Jarvis,  32 
Conn.  412. 

7.  Jamison  v.  Chesnut,  8  Md.  34. 

8.  Huntsecker  v.  Heineg,  11  S.  &  R. 
(Pa.)  250;  Englebert  v.  Blanjot,  2 
Whart.  (Pa.)  24o;,Tams  v.  Bullitt,  35 
Pa.  St.  308;  Freeland  v.  Freeland,  102 
Mass.  475;  Filley  v.  King,  49  Conn. 
211. 

Knowledge  of  Transferee^ — In  a  suit 
by  an  assignee  to  recover  the  value  of 
personal  property  mortgaged  by  the 
insolvent,  such  mortgage  covering 
practically  all  the  property  the  latter 
had,  it  is  proper  to  instruct  the 
jury  that  defendant  had  reasonable 
cause  to  believe  that  the  debtor  made 
the  mortgage  to  him  in  contemplation 
of  insolvency,  and  in  fraud  of  the  pro- 
visions of  the  insolvency  law,  if  such  a 
state  of  facts  was  brought  to  his  notice  as 
would  lead  a  prudent'  business  man  to 
the  conclusion  that ,  the  debtor  was  un- 


211 


Freferences. 


INSOLVENCY. 


Freferences. 


17.  Preferences — a.  At  Common  Law. — It  is  a  settled  rule  of  the 
common  law  that  a  debtor  in  failing  circumstances  may  not  only 
dispose  of  his  property  for  the  use  and  benefit  of  his  creditors, 
generally,  but  may,  by  such  a  conveyance,  give  a  preference  in 
payment  to  one  creditor  before  another,  or  to  one  class  of  cred- 
itors before  another  class.^  And  this  rule  applies  equally  to  cor- 
porations as  well  as  to  individuals.^ 


able  to  meet  his  obligations  as  they 
matured,  in  the  ordinary'  course  of 
business,  and  that  the  presumption  of 
fraud  arising  from  the  unusual  charac- 
ter of  the  mortgage  could  onlj  be  over- 
come by  proof  on  defendant's  part  that 
he  took  the  proper  steps  to  find  out  the 
pecuniary  condition  of  the  debtor,  and 
in  good  faith  used  all  reasonable  means 
for  that  purpose.  Buifum  v.  Jones, 
144  Mass.  29. 

In  a  suit  by  an  assignee  to  recover 
,  the  value  of  personal  property  mort- 
gaged by  the  insolvent,  such  mortgage 
covering  practically  all  the  property 
the  latter  had,  the  question  whether  a 
mortgage  vs^as  in  the  usual  and  ordi- 
nary course  of  business  of  the  debtor  is 
one  of  fact  for  the  jury,  and  the  opinion 
of  witnesses  upon  the  question  is  inad- 
missible. Buifum  V.  Jones,  144  Mass. 
29. 

Defendant's  son  called  on  him  at  an 
early  hour  in  the  morning,  handed  hihi 
the  notes  in  controversy,  without  any 
explanation  or  direction  as  to  their  use, 
simply  saying  that  he  had  sold  out  and 
was  going  away,  and  without  any  en- 
quiry by  defendant.  Defendant  applied 
the  notes  to  a  debt  due  him  from  his 
son.  The  notes  were  not  transferred 
in  the  usual  course  of  business,  which, 
by  R.  L.  Vt,  §  1861,  ii  prima  facie  evi- 
dence of  fraud.  He  knew  that  his  son 
had  sold  his  entire  business  to  one  per- 
son. He  supposed  his  son  was  solvent, 
and  a  short  time  before  had  released  a 
mortgage  for  what  his  son  owed  him, 
on  the  son's  application,  *ho  stated 
that  he  was  going  to  sell  out;  but  he 
did  not  enq\iire  of  his  son  why  he  was 
going  to  sell  out,,  or  attempt  to  ascer- 
tain his  son's  financial  condition.  Held, 
that  he  was  chargeable  with  knowledge 
of  his  son's  insolvency,  and  must  ac- 
count to  the  son's  assignee  for  the  notes. 
Reed   v.   Moody   (Vt.),    15   Atl.  Rep. 

34.S- 

1.  Burrill  on  Assign.'  (3rd  ed.)  193;  2 
Kent's  Com.  *53i",  i  Tucke's  Com. 
*335;.  Brashear  v.  West,  7  Pet.  (U.  S.) 
608;  Mackie  v.  Cairns,  i  Hopk.  (N.  Y.) 
373;    Grover  v.  Wakeman,    11  Wend 
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(N.  Y.)  187;  Hafner  v.  Irwin,  i  Ired.. 
(N.  Car.)  496;  Webb  v.  Daggett,  2 
Barb.  (N.  Y.)  11;  Richards  v.  Levin,. 
16  Mo.  599;  Pickstock  v.  Lyster,  3 
Maule  &  S.  371;  King  r;.  Watson,  3 
Price  6;  Marshall  v.  Hutchinson,  5  B. 
Mon.  (Ky.)  298,305;  State  t'.  Bank  of 
Md.,  6  Gill  &  J.  (Md.)  205;  Marbury  v. 
Brooks,  7  Wheat.  (U.  S.)  556;  Buifum, 
V.  Green,  5  N.  H.  71;  Moffat  v.  Mc- 
Dowall,  I  McCord.  (S.  Car.)  Ch.  434;, 
Moore  v.  Collins,  3  Dev.  (N.  Car.)  126; 
Brown  v.  Minturn,  2  Gal.  (U.  S.)  557;, 
Stevens  v.  Bell,  6  Mass.  339;  Wilt  v.. 
Franklin,  i  Binn.  (Pa.)  502;  Grimes  v. 
Farrington,  19  Neb.  44;  Leonard  v.. 
Green,  34  Minn.  137;  Whitfield  v.. 
Stiles,  57  Mich.  410;  Bierbrower  v.. 
Polk,  17  Neb.  268;  Carter  v.  Reney, 
62  Wis.  552;  Berry  v.  O'Conner,  33 
Minn.  530;  Nelson  v.  Garey ,  1 5  Neb. " 
531;  Farwell  v.  Jones,  63  Iowa  316; 
Smith  V.  Diedrick,  30  Minn.  60;  Mess- 
ersmith  v.  Devendorf,  54  .Wis.  498; 
Lord  V.  Devendorf,  54  Wis.  491 ;  Hills 
V.  Stockwell,  33  Fed.  Rep.  432;  Means  , 
V.  Montgomery,  23  Fed.  Rep.  421;  J, 
M.  Atherton  Co.  v.  Ives,  20  Fed.  Rep. 
894;  Martin  v.  Hausmen,  14  Fed.  Rep.. 
160;  Moline  etc.  Co.  -v.  Ruramell,  14 
Fed.  Rep.  155;  Smith  v.  Craft,  12  Fed. 
Rep.  S56;  Lake  Shore  B.  Co.  v.  Fuller- 
(Paj),  I  Atl.  Rep.  731 ;  Fuller  etc.  Co.  w.. 
Lewis,  loi  N.  Y.  674;  Grubbs  v.  Mor- 
ris, 103  Ind.  106;  Ross  V.  Sedg- 
wick, Gj  Cal.  247;  Wood  V.  Franks,  67 
Cal.32;  Bailj'  V.  Kansas  M.  F.  Co.,  32 
Kan.  73. 

2.  Catlin  V.  Eagle  Bank,  6  Conn.  233;. 
State  V.  Bank  of  Md.,  6  Gill  &  J.  (Md.) 
205.  See,  however.  Rouse,  trustee  v.. 
The  Merchants'  National  Bank  of  Cin- 
cinnati. 

A  corporation  for  profit,  organized 
under  the  laws  of  this  State,  after  it  has 
become  insolvent,  and  ceased  to  prose- 
cute the  objects  for  which  it  vjfas  created, 
cannot,  by  giving  some  of  its  creditors- 
mortgages  on  the  corporate  property 
to  secure  antecedent  debts  without 
other  consideration,  create  valid  prefer- 
ences in  their  behalf  over  the  other 
creditors,  or  over  a  general  assignment. 
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The  Supreme  Court  of  the  United  States  has  laid  down  the 
broadrrule  that  a  debtor  may  prefer  one  creditor,  pay  him  fully, 
and  exhaust  his  whole  ■property,  leaving  nothing  for  others 
equally  meritorious.*  This  rule  has  been  admitted  in  England, 
and  under  a  stringent  system  of  bankrupt  laws,*  and  in  States 
where  insolvent  laws  were  in  force.^ 

The  debtor  may  exercise  this  preference  not  only  by  the  pay- 
ment of  money,  but  in  the  form  of  an  assignment  or  appropria- 
tion of  property  ;  *  and  this  preference  may  be  by  a  direct  trans- 
fer of  property,^  or  by  way  of  security,®  or  by  operation  of  law, 
as  by  judgment ;'  or  by  transferring  property  in  trust  to  a  third 
person  to  hold  and  dispose  of  for  the  benefit  of  creditors.* 

While  this  right  has  generally  bpen  admitted  to  exist  where  not 
denied  by  statute,  yet  it  has  often  been  severely  condemned,® 


thereafter  made  for  the  benefit  of 
creditors. 

The  judgment  of  the  court  below  es- 
tablishing the  plaintift  's  claim,  and 
directing  the  trustee  to  allow  the  same 
in  the  administration  of  the  trust,  is 
affirmed.  The  judgment  giving  the 
mortgages  priority  over  the  assignment 
is  reversed,  and  on  this  branch  of  the 
case,  judgment  for  the  trustee  will  be 
entered.     46  O.  S.  (June  i8th,  i88g.) 

1.  Clarke  v.  White,  12  Pet.  (U.  S.) 
17S;  Tompkins  v.  Wheeler,  16  Pet.  (U. 
S.)  106. 

2.  Hopkins  v.  Gray,  7  Mod.  139; 
Cock  V.  Goodfellow,  10  Mod.  497;  Bur- 
rill  on  Assign.  (3rd  ed.)  193. 

3.  Wall  V.  Lakin,  13  Met.  (Mass.) 
167;  United  States  v.  Bank  of  United 
States,  8  Rob.  (La.)  404. 

4.  Casoh  V.  Murray,  15  Mo.  378; 
Young  V.  Dumas,  39  Ala.  60;  Wright 
V.  Linn,  16  Tex.  34;  Cooper  f.  McClun, 

16  111.  435;  Heydock  v.  Stanhope,  i 
Curt.  (U.  S.)  474;  Garr  v.  Hill,  i  Stock. 
(N.J.)  210. 

5.  Edrington  v.  Rogers,  15  Tex.  188; 
Powers  V.  Green,  14  111.  3S6;  Eastman 
■V.  McAlpin,  I  Kelly  157;  Hickley  v. 
Farmers'  Bank,  5  Gill  &  J.  (Md.)  377; 
Bruce's  Admrs."  v.  Smith,  3  Harr. 
&   J.    (Md.)    499;    Hall    V.    Denison, 

17  Vt.  310;  Wedgery  v.  Haskell,  5 
Mass.  153;  Nostrand  v.  Atwood,  19 
Pick.  (Mass.)  284;  United  States  v. 
King,  Wall.  (C.  C.)  21. 

6.  Stevens  v.  Bell,  6  Mass.  339;  Mus- 
sey  V.  Noyes,  26  Vt.  471;  Curtis  v. 
Leavitt,  15  N.  Y.  197;  Davis  v.  Ander- 
son, I  Kelley  176;  Anderson  v.  Tydings, 
3  Md.  Ch.  167;  Waters  v.  Cornly,  3 
Harr.  (Del.)  117;  Johnson  v.  Whit- 
well,  7  Pick.  (Mass.)  71. 


7.  Guy  V.  Mcllree,  26  Pa.  St.  92; 
Blakey's  Appeal,  7  Pa.  St.  449;  Will- 
iams V.  Brown,  4  Johns.  Ch.  (N.  Y.) 
682;  Wilder  v.  Winne,  6  Cow.  (N.  Y.) 
284. 

8.  Nostrand  v.  Atwood,  19  Pick. 
(Mass.)  284;  Stevens  v.  Bell,  6  Mass. 
339.       • 

9.  Condemning  Preferences. — In  the 
case  of  Riggs  v.  Murray,  2  Johns.  Ch. 
(N.  Y.)  577,  Chancellor  Kent  used 
the  following  language  in  reference  to 
it:  "As  we  have  no  bankrupt  system, 
the  right  of  one  insolvent  to  select  one 
creditor  and  to  exclude  another  is  ap- 
plied to  every  case,  and  the  conse- 
quences of  such  partial  payments  are 
extensively  felt  and  deeplj'  deplored. 
Creditors  out  of  view,  and  who  reside 
abroad  or  at  a  distance,  are  usually  neg- 
lected;  This  checks  confidence  in  deal- 
ing and  hurts  the  credit  and  character 
of  the  county.  These  partial  assign- 
ments are,  no  doubt,  founded,  in  certain 
cases,  upon  meritorious  considerations, 
yet  the  temptation  leads  strongly  to 
abuse  and  to  the  indulgence  of  improper 
motives." 

In  Atkinson  v.  Jordon,  5  Ohio  293, 
the  following  description'  of  its  work- 
ings was  given:  "The  practice  among 
speculating  creditors  of  shattered  and 
desperate  circumstances,  of  accumulat- 
ing property  upon  credit  with  a  de- 
sire of  securing  the  means  of  sat- 
isfying the  claims  of  confidential 
creditors,  who  contribute  in  various 
ways  to  keep  up  the  credit  upon  which 
the  property  has  been  procured,  and 
then  passing  these  effects  so  procured 
into  the  hands  of  trustees  to  be  pro- 
tected from  legal  process,  and  to  be  ex- 
hausted  in   satisfying  these  preferred 
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and  is  now  abridged  or  denied  by  statute  in  many  of  the  States. 
b.  Statutory  Enactments  and  Stdtie  Decisions. — The  question  of 
preference  is  now  very  much  controlled '  by  the  statutes  of  the 
various  States,  no  two  of  which  are  perhaps  just  alike.  In  the 
notes,  some  of  the  more  important  decisions  are  given. * 


claims,  leaving  all  other  creditors  with- 
out a  farthing,  can  hardly  be  justified 
on  any  sound  moral  or  legal  principle.. 
Instances  are  frequent  of  merchandise 
procured  from  an  honest  trader,  on 
credit,  being  handed  over  in  bulk  to 
trustees,  to  secure  endorsers  and  other 
confidential  creditors.  Equity  delights 
in  equality,  and  it  is  becoming  a  grave 
question  whether  courts  of  justice 
should  longer  countenance  a  sinking 
debtor  in  preferring  one  creditor  to 
another  in  the  distribution  of  his  effects." 
See  Beers  v.  Lyon,  21  Conn.  610; 
Barker  v.  Hall,  13  N.  H.  301;  Peck  v. 
Merrill,  26  Vt.  686,  692;  Pierson  v. 
Manning,  2  Mich.  446;  Nichols  v.  Mc- 
Ewen,  17  N.  Y.  22;  Huff  v.  Roane,  22 
Ark.  184. 

An  examination  of  the  following  au- 
thorities will  show  that  the  right  is  de- 
cided to  exist  in  nearly  all  of  the  States 
where  not  removed  by  statute: 

I  Am.  Lead.  Cases  (Harr.  &  Wad.) 
95;  2  Kent's  Com.  *532;  Marbury  v. 
Brooks,  7  Wheat.  (U.  S.)  556;  Clarke 
V.  White,  12  Pet.  (U.  S.)  178;  Pearpont 
V.  Graham,  4  Wash.  (U.  S.)  23Z;  Hal- 
sey  V.  Whitney,  4  Mas.  (U.  S.)  213; 
Lawrence  v.  Davis,  3  McLean  (U.  S.) 
177;  Putnam  v.  Hubbell,  42  N.  Y.  106; 
Cameron  v.  Montgomery,  13  S.  &  R. 
(Pa.)  128;  Ingraham  v.  Wheeler,  6 
Conn.  277;  Nostrand  v.  Atwood,  19 
Pick.  (Mass.)  281;  Allen  v.  Gardiner, 
7  R.  I.  22;  Mussey  v.  Noyes,  26  Vt.  471; 
Atkinson  v.  Jordon,  5  Ohio  273;  Mc- 
Colgan  V.  Hopkins,  17  Md.  395;  Mc- 
CuUought;.  Sommerville,  8  Leigh  (Va.) 
415;  Gordon  v.  Cannon,  18  Gratt.  (Va.) 
387;  Moffatt  V.  McDowall,  i  McCord 
Ch.  (S.  Car.)  434;  Alemand  v.  Russell, 
5  Ired.  Eq.  (N.  Car.)  183;  Bellamy  v. 
Bellamy,  6  Fla.  62;  Robinson  v.  Ra- 
pelye,  2  Stew.  (Ala.)  86;  Rankin  v. 
Lodor,  21  Ala.  380;  Layson  v.  Rowan, 
7  Rob.  (N.  Y.)  i;  Wright  v.  Linn,  16 
Tex.  34,  42;  Pearson  v.  Rockhill,  4  B. 
Monr.  (Ky.)  296;  Cason  v.  Murray,  15 
Mo.  378;  Cross  •».  Bryant,  2  Scam.  (111.) 
37;  Hollister  v.  Loud,  2  Mich.  314; 
Huff  u.  Roane,  22  Ark.  184;  Lay  v. 
Seago,  47  Ga.  82. 

1.  Alabama,  preferences  may  be 
made.  Clayton  11.  Johnson,  36  Ala. 
406. 
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California,  preference  voids  assign- 
ri?ent.     C.  Code,  3449,  3469. 

Colorado,  preference  prohibited.  Dog- 
gett,  V.  Herman,  16  Fed.  Rep.  812;; 
Campbell  v.  Colorado,  etc.  Co.',  9  Colo.. 
60;  Campbell  v.  Colorado  etc.  Co. 
(Colo.),  7  Pac.  Rep.  291. 

Connecticut,  forbidden.  Acts  1885,  p.. 
491;  Croswell  t^.  AUis,  25  Conn.  301;. 
Robertson  v.  Todd,  31  Conn.  555J, 
Quinebang  Bank  -v.  Brewster,  30  Conn.. 
559;  Berkeley  etc.  School  v.  Jarvis,  32; 
Conn.  412 ;  Utley  v.  Smith,  24  Conn.  290.. 

A  merchant,  finding  that  he  was  in- 
failing  circumstances,  proposed  to  his: 
largest  and  most  pressing  creditor  that, 
he  should  take  back  the  goods  he  had 
sold  him,  and  apply  them  at  cost  price 
to  the  payment  of  his  account.  He- 
made  this  proposition,  not  with  the  in- 
tention of  going  into  insolvency,  but 
with  the  view  and  hope,  which  he  com- 
municated to  the  creditor,  of  reducing- 
his  stock  and  cutting  down  his  expenses,, 
and  thus  of  continuing  in  business.. 
The  creditor,  finding  that  the  merchant 
could  not  sell  the  goods  as  a  whole  to- 
anyone  else,  and  that  he  was  unable- 
to  borrow  money  to  meet  the  bill,  took 
the  goods  back.  A  few  days  later  the 
merchant's  store  was  closed  by  attach- 
ment, and  he  was  forced  into  insolv- 
ency. Held,  that  these  facts  did  not 
warrant  the  conclusion  that  the  return 
of  the  goods  was  made  "with  a  view  to 
insolvency,"  and  that  the  transfer  was, 
therefore,  not  invalidated  by  Gen.  St. 
Conn.,  p.  378,  §  i,  providing  that  pref- 
erences made  "with  a  view  to  insolv- 
ency" shall  be  void.  Hayden  v.  Allyn, 
55  Conn.  280. 

Dakota,  forbidden.  C.  C,  Sees.  2027- 
2046. 

Delaware,  forbidden.  Laws  of  Del., 
vol.  15,  ch.  187. 

District  of  Columbia,  permitted; 
common  law  prevails. 

Florida,  permitted;  common  law 
prevails. 

Georgia,  permitted,  but  limited  by 
statute.  Code,  1952-3.  McWhorten  v. 
Wright,  5  Ga.  555". 

Idabo,  not  permitted.  Law,  §§ 
5875-5932- 

Illinois,  not  permitted.     Hurd,  156. 

Indiana,  preferences  not  permitted  ir)i 
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assignment,  but  may  be  made  by  a  bona 
fide  sale  or  mortgage.  R.  S.  2662. 
Wilcoxon  V.  Annesly,  23  Ind.  285. 

Iowa,  not  permitted  in  assignment; 
Farwell  v.  Jones,  63  Iowa  316;  Van 
Patten  v.  Burr,  52  Iowa  518. 

Kansas,  not  permitted.     Stat.  384. 

Kentucky,  not  permitted.  White  -u. 
Graves,  7  J.  J.  Marsh.  (Ky.)  523;  Ter- 
rill  ■Z'.  Jennings,  i  Mete.  (Ky.)  450;  Ap- 
plegate  v.  Murrill,  4  Mete.  (Ky.)  22.  , 

Whenever  the  debtor  contemplates 
insolvency,  and, with  the  design  to  prefer 
one  or  more  creditors,  does  an  act 
which  enables  the  favored  creditor, 
through  the  forms  of  legal  proceedings, 
to  obtain  a  preference  he  could .  not  ob- 
tain without  such  act  of  the  debtor,  it 
comes  "within  the  act  of  1856.  King  v. 
Moody,  79  Ky.  63. 

Louisiana,  not  permitted  within  a  year 
prior  to  assignment. 

An  insolvent  sold  his  property  to  a 
creditor  for  an  alleged  consideration  of 
$3,500.  The  sale  was  afterwards  re- 
scinded, and  the  insolvent  surrendered 
the  property  to  his  creditors.  Held, 
that  these  acts  were  not  sufficient,  un- 
der Rev.  St.  La.,  §  1802,  et  seg.,  prohib- 
iting preference  of  creditors,,  to  debar 
the  insolvent  from  the  benefit  of  the 
insolvent  laws.  Kolman  v.  His  Cred- 
itors, (La.)  3  So.  Rep.  382;  Dwoal  v. 
Acdreay,  i  La.  Ann.  243. 

A  contract  by  which  an  insolvent 
debtor,  in, fraud  of  creditors,  transferred 
to  a  creditor,  in  satisfaction  of  his  debt, 
a  number  of  notes  and  accounts,  and 
paid  the  difference  in  cash,  if  subject  to 
revocation,  must  be  revoked  as  a  whole; 
and  the  payment  made,  though  "of  a 
just  debt  iri  money,"  being  part  and 
parcel  of  the  illegal  contract,  must  fall 
with  it.  State  Nat.  Bank  v.  Monroe 
Cotton  Press  Co.  (La.),  2  So.  Rep.  605. 

In  an  action  by  creditors  to  revoke  a 
transfer  of  property,  made  by  an  insolv- 
ent banker,  where  the  evidence  estab- 
lished that  part  of  the  money  delivered 
consisted  of  the  identical  bank  notes 
and  cash  which  the  debtor,  in  his  ca- 
pacity as  treasurer  of  a  corporation, 
had  received  from  the  stockholders 
thereof,  and  which  he  had  set  aside  in  a 
particular  drawer  by  itself  as  the  prop- 
erty of  the  corporation,  held,  as  to  such 
moneys,  that  they  were  the  property  of 
the  corporation  which  the  treasurer  was 
bound  to  deliver,  and  the  corporation 
had  the  right  to  receive,  and  that  such 
delivery  is  not  subject  to  revocation. 
State  Nat.  Bank  v.  Cotton  Press  Co. 
(La.),  2  So.  Rep.  605. 


Where  the  creditor,  knowing  the  in-  ■ 
solvency  of  the  debtor,  takes  from  him 
for  an  antecedent  debt  goods  on  which 
he  has  no  privilege  as  vendor,  the  pref- 
erence is  illegal.  Florence  v.  Nolan,  4 
La.  Ann.  329. 

Maine,  not  permitted. 

If  a  creditor  within  four  months  of 
the  commencement  of  insolvency  pro- 
ceedings against  his  debtor  receives 
property  from  such  debtor  in  settle- 
ment of  an  unmatured  claim,  it  will  be 
deemed  a  fraudulent  preference  under 
the  insolvent  law  when  the  creditor  ob- 
tained the  property  through  the  agency 
of  the  debtor's  son,  whom  he  employed 
for  that  purpose,  and  who  knew  the  debt- 
or's financial  condition.  Mathews  v. 
Riggs  (Me.),  13  Atl.  Rep.  48. 

The  giving  of  security  when  a  debt 
is  created,  if  free  from  fraud,  is  not 
against  the  provisions  of  the  insolvent 
law.  A  bill  of  sale  given  in  good  faith 
which  would  be  binding  on  the  vendor 
is  binding  on  his  assignee.  The  as- 
signee in  insolvency  stands  in  the  place 
of  the  insolvent,  and  takes  the  property 
subject  to  all  valid  claims  and  liens. 
Creditors  electing  to  avoid  a  fraudulent 
conveyance,  take  the  property  as  it  was 
when  transferred  and  subject  to  all  liens 
then  existing.  An  exchange  of  one  set 
of  securities  for  another  of  equal  value 
is  no  preference,  and  may  be  made  by- 
one,  though  insolvent.  Hutchinson  v. 
Murchie  et  al.,  74  Me.  187. 

In  order  to  invalidate  security  taken 
for  a  debt  as  being  a  preference  under 
the  clause  of  the  insolvent  law  which 
makes  such  provision  in  case  the  cred- 
itor has  reasonable  cause  to  believe  the 
debtor  insolvent,  it  is  not  enough  that 
the  creditor  has  some  cause  to  suspect 
the  insolvency  of  his  debtor,  but  he 
must  have  such  a  knowledge  of  facts  as 
to  induce  a  reasonable  belief  of  his 
debtor's  insolvency.  King  v.  Storer  et 
al.,  75  Me.  62;  Porter  v.  Bullard,  26 
Me.  448;   Randall  v.  Lunt,  51  Me.  246. 

Maryland,  not  permitted.  Manro  v. 
Gittings,  I  Har.  &J.  (Md.)  492;  Hard- 
ing -0.  Stevenson,  6  Har.  &  J.  (Md.), 
264. 

Under  Code  Md.  art.  48,  providing 
that  preferences'  contained  in  deeds 
made  by  merchants,  bankers,  etc.,  being 
insolvent  or  in  contemplation  of  insolv- 
ency, shall  be  void,  provided  the  grant- 
or be  proceeded  against,  etc.,  the  nlak- 
ing  of  a  deed  of  assignment  for  the 
benefit  of  creditors,  which  recites  that 
the  debtor  is  insolvent,  and  contains 
preferences,  constitutes   an  act  of  in- 
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solvency,  and  is  avoided  upon  the  proper 
proceedings.  Although  the  preferred 
creditors  reside  in  another  State,  and 
have  agreed  to  take  the  deed  in  satis- 
faction of  all  pre-existing  debts,  yet  the 
deed  is  not  such  a  contract  as  that  its 
obligation  is  protected  against  State 
insolvency  laws,  since  it  must  be  taken 
to  hav6  been  accepted  with  regard  to 
the  lex  loci  ret  sitce,  and  the  original 
debts  remain  in  force.  Brown  v. 
Smart  (Md.),  14  Atl.  Rep.  468. 

The  honest  belief  of  a  person  who 
knows  himself  to  be  insolvent  at  the 
time  of  showing  preference  to  creditors 
that  he  would  be  able  to  go  on  in  busi- 
ness, is  no  defence  to  his  other  creditors' 
petition  to  have  him  declared  an  in- 
solvent. Castleberg  v.  Wheeler  (Md.), 
12  Atl.  Rep.  3. 

Massacbusetts  Insolvent  Laws. — A 
conveyance  by  way  of  preference,  made 
by  an  insolvent  debtor,  in  contravention 
of  the  provisions  of  the  insolvent  law 
of  Massachusetts,  while  the  United 
States  bankrupt  act  of  1867  was  in 
force,  is  a  sufficient  cause  for  instituting 
proceedings  in  insolvency  against  the 
debtor  after  the  repeal  of  the  bankrupt 
act.  A  petition  for  a  warrant  to  seize 
the  estate  of  an  insolvent  debtor,  under 
the  Gen.  Sts.,  ch.  118,  §  103,  which  al- 
leges that  he  has  made  a  mortgage  of 
his  personal  property  to  secure  the  pay- 
ment of  a  pre-existing  debt  to  the  mort- 
gagee, with  intent  to  secure  to  the  lat- 
ter a  preference,  and  to  defraud  his 
creditors,  the  debtor  being  at  the  time 
insolvent  and  having  reasonable  cause 
to  believe  himself  insolvent,  need  not  al' 
lege  that  the  mortgagee  knew  or  had 
reasonable  cause  to  believe  that  the 
debtor  was  insolvent.  Lothrop  v. 
Highland  Foundry  Co.,  128  Mass.  120; 
Abbott  V.  Shepherd,  142  Mass.  17. 

A  guardian  who  had  misappropriated 
money  belonging  to  his  ward,  being  in- 
solvent, within  six  months  before  the 
filing  of  a  petition  in  insolvency  against 
him,  and  with  a  view  to  give  a  prefer- 
ence to  his  ward,  deposited  his  own 
money  in  a  savings  bank  in  his  name 
as  guardian  of  the  ward.  Held,  that 
his  assignee  in  insolvency  could  main- 
tain a  bill  in  equity  to  recover  the 
amount  so  deposited,  although  the 
ward  was  ignorant  of  the  misappropri- 
ation and  of  the  fact  of  the  guardian's 
insolvency.  Bush  et  al.  v.  Moore  e<  al., 
133  Mass.  198;  Crowninshield  v.  Ket- 
tridge,  7  Met.  (Mass.)  520;  Penniman 
V.  Cole,  8  Met.  (Mass.)  496;  Ex  parte 
Jordon,  9  Met.  (Mass.)  292;  Stevens  v. 


Blanchard,  3  Gush.  (Mass.)   169;   Hol- 
brooke;. Jackson,  7  Cush.  (Mass.)  136. 

An  agreement  by  a  creditor  who  has 
received  an  unlawful  preference  to  sur- 
render the  property  and  share  fro  rata, 
does  not  purge  the  illegality.  Blodgett 
V.  Hildredth,  11  Gush;  311. 

MicMgan. — No  preference  permitted. 
How.  St.  Ch.  303. 

Act  193  of  1883,  the  purpose  of  which 
was  to  prevent  preferences  among 
creditors  and  to  distribute  the  debtor's 
property  equally,  is  void.  It  is  inop- 
erative in  omitting  to  provide  for  notice  . 
to  parties  concerned;  for  any  record  of 
the  proceedings  and  review  thereof; 
and  for  any  means  of  giving  effect  to 
its  provisions.  It  is  unconstitutional  as 
violating  (i)  the  limitations  on  judicial 
power,  since  it  gives  a  judge  at  cham- 
bers power  which  only  a  court  should 
exercise,  in  the  final  disposition  of  the 
debtor's  property;  1,2)  the  prdvision 
which  secures  the  right  of  trial  by  jury, 
since  it  looks  to  a  summary  disposition 
of  cases  which  necessarily  turn  on  ques- 
tions of  fact;  (3)  the  prohibition  against 
taking  property  without  "due  process 
of  law;"  (4)  the  prohibition  against  im- 
prisonment for  debt,  in  that  it  allows  a 
circuit  judge  to  issue  the  writ  of  ne  exeat 
at  discretion;  (5)  the  prohibition  against 
impairing  the  obligation  of  contracts, 
since  it  deprives  creditors  of  their  reme- 
dies. It  also  attempts  to  exercise  the 
questionable  right  of  legislating  upon 
the  claims  of  foreign  creditors,  and  to 
place  them  on  a  better  footing  than 
domestic  ones;  and  it  is  as  capable  of 
being  used  to  defraud  as  to  protect 
creditors.  Risser  et  al.  v.  Hoyt  et  dl., 
S3   Mich.  185. 

See  Gross  v.  Cross,  55  Mich.  280; 
Heineman  v.  Hart,  55  Mich.  64;  Kel- 
logg V.  Root,  23  Fed.  Rep.  525. 

Minnesota,  no  preferences. 

A  petition  under  Laws  1881,  ch.  148, 
§  2,  against  an  insolvent  debtor,  on  the 
ground  that  he  has  confessed  judgment 
in  favor  of  one  of  his  creditors,  need  not 
allege  that  the  creditor  thereby  obtained 
a  preference.  In  re  Pauline  Graeff,  30 
Minn.  476. 

Minnesota'vas,a\-vexA  law  (Laws  1881, 
ch.  148),  does  not  render  preferential 
mortgages  fraudulent  or  void  as  re- 
spects the  mortgagor's  creditors,  except 
in  proceedings  under  it.  Berry  v. 
O'Connor,  33  Minn.  29. 

The  insolvent  law  of  i88i  is  not  un- 
constitutional because  of  the  manner  in 
which  the  claims  of  creditors  against 
the  insolvent  estate  are   to   be  estab- 
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lished.  The  determination  of  the  re- 
ceiver respecting  '  such  claims  is  not 
conclusive,  and  one  aggrieved  thereby 
may  have  a  judicial  determination  in 
the  district  court.  A  conveyance  by 
an  insolvent  debtor,  preferring  cred- 
itors, may  be  avoided  by  subsequent  in- 
solvency proceedings  instituted  by 
creditors  against  the  debtor,  under  sec- 
tion 2  of  the  act.  In  such  case  the 
receiver  may  maintain  an  action  to 
have  such  conveyance  adjudged  void. 
Weston,  Receiver,  v.  Loyhed,  30  Minn. 
221;  In  re  Lindeke,  34  Minn.  282;  Leary 
V.  GraeiF,  30  Minn.  476. 

A  provision  in  an  insolvent  law  pro- 
viding that  a  preferential  conveyance 
made  in  fraud  of  the  provisions  of  the 
statute  shall  be  void,  is  to  be  construed 
as  meaning  simply  that  it  is  voidable 
only  in  favor  of  proceedings  under  and 
in  aid  of  the  law.  A  creditor  who  is 
not  a  party  to  the  insolvency  proceed- 
ings, but  is  claiming  the  property  by 
virtue  of  an  attachment  or  judgment 
against  the  insolvent  debtor,  can  claim 
no  benefit  from  this  provision.  Smith 
V.  Brainerd,  37  Minn.  479. 

A  conveyance  of  property  or  a  pay- 
ment may  constitute  a  preference,  al- 
though the  motive  for  making  it  be 
merely  to  secure  an  extension  of  credit, 
so  as  to  be  enabled  to  go  on  in  business. 
Corliss  V.  Jewett,  36  Minn.  364. 

Mississippi,  common  law  exists. 

Missouri,  preferences  invalidate  as- 
signment. I  Rev.  St.' 354;  Freund  'v. 
Yeagerman,  26  Fed.  Rep.  812;  Clappf. 
Northmeyer,  25  Fed.  Rep,  71;  Kerbs  v. 
Ewing,  22  Fed.  Rep.  693. 

Montana,  common  law. 

Nebraska,  no  preferences.  Insolvent 
law.     Nelson  v.  Gary,  15  Neb.  531. 

Nevada,  insolvent  law. 

New  Hampshire,  insolvent  law. 

An  insolvent  debtor  may  give  a  pref- 
erence to  one  creditor,  by  paying  his 
debt  in  full,  to  the  exclusion  of  all  the 
rest  of  the  creditors,  provided  it  be 
done  in  good  faith.  Buffan  v.  Green, 
5  N.  H.  71. 

New  Jersey,  preferences  not  allowed, 
except  as  to  mortgage  and  judgment 
creditors.     Rev.  Sts.,  p.  36-37. 

It  is  the  inherent  right  of  a  debtor  to 
prefer  creditors  in  the  entire  absence  of 
legal  or  actual  fraud,  though  not  in  and 
by  an  assignment.  Owen  v.  Arvis,  26 
N.J.  L.  23;  Garretson  v.  Brown,  26  N. 
J.  L.  425. 

New  Mexico,  common  law. 

New  York,  assignments  are  statutory 
or  under  the  common  law.     Under  the 


former  there  can  be  no  preference; 
under  the  latter  there  may  be.  Code, 
2149-2187. 

An  assignment  by  a  debtor  is  con- 
clusive evidence  of  his  insolvency  at 
the  time,  and  if,  by  such  assignment,  a 
preference  is  given  to  one  or  many  of 
his  creditors,  it  is  a  bar  to  his  discharge. 
Morewood  v.  Hollister,  6  N.  Y.  309. 

Where  an  insolvent  in  contemplation 
of  obtaining  a  discharge,  confessed  a 
judgment  on  which  his  property  was 
sold,  his  discharge  was  set  aside  as 
fraudulent  in  law,  though  the  judg- 
ment was  confessed  to  a  trustee  for  the 
benefit  of  his  creditors  without  prefer- 
ence. Matter  of  Hurst,  7  Wend.  (N. 
Y.)  239. 

The  assignment  of  a  chose  in  action 
will  prevent  its  passing  by  a  general  as- 
signment to  the  assignee  under  the 
insolvent  and  assignment  laws,  though 
the  debtor  and  subsequent  assignees 
have  no  notice.  Muir  v.  Schenck,  3 
Hill  (N.  Y.)  228. 

North  Carolina,  preferences  allowed. 

Ohio,  preferences  cannot  be  given  in 
deed  of  assignment,  but  may  be  given 
before  assignment  by  sale  or  mortgage. 
Bagaley  v.  Waters,  7  Ohio  St.  359; 
Floyd  V.  Smith,  9  Ohio  St.  546.  See 
Rouse  t).  Merchant  Nat.  Bank,  46  O.  S. 
(June  i8th,  1889),  as  to  corporations. 

Oregon,  preferences  not  permitted. 

Pennsylvania,  preferences  allowed. 

Rhode  Island,  preferences   forbidden. 

South  Carolina,  preferences  not  per- 
mitted. 

A  preference,  to  be  under  and  within 
the  means  of  the  prison  bounds  act, 
must  be  fraudulent.  Robinson  v.  Amy, 
I  Rich.  (S.  Car.)  289;  McKenzie  v.  Gar- 
rizer,  i  Rich.  (S.  Car.)  234. 

Tennessee,  no  preferences  allowed. 
Flash  V.  Wilkerson,  22  Fed.  Rep.  689; 
Flash  V.  Wilkerson,  20  Fed.  Rep.  257. 

Texas,  preferences  allowed. 

A  creditor  took  title  to  more  of  the 
property  of  an  insolvent  debtor  than 
was  necessary  to  satisfy  his  claim,  and 
paid  him  for  the  excess.  Held,  that 
though  a  failing  debtor  in  Texas  ma^' 
prefer  a  creditor,  he  cannot  transfer 
his  property  to  such  creditor,  receiving 
a  partial  money  consideration  therefor, 
and  by  so  doing  cut  off  the  rights  of 
other  creditors.  Black  v.  Vaughan 
(Tex.),  7  S.  W.  Rep.  604. 

Utah,  common  law  prevails. 

Vermont,  no  preferences  allowed. 

Mortgages  void  under  a  State  insolv- 
ency law  are  not  freed  from  its  opera- 
tion because  owned  by  a  national  bank. 
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Where  it  is  declared  that  a  preference  is  a  fraud  in  law  if  made 
within  the  time  limited,  it  is  not  fraudulent  if  made  before  the 
time,  and  mortgages  and  deeds  of  trust  executed  prior  thereto 
and  recorded  within  the  time  limited  are  valid.* 

18.  Distribution  of  Assets — a.  To  Whom  Payable. — Distribution  to 
creditors  comprises  the  whole  object  and  aim  of  insolvency  pro- 
ceedings.* All  creditors  who  have  properly  presented  their 
claims  are  entitled  to  share  in  the  distribution.^  But  where  an 
assignment  is  upon  express  terms,  creditors,  in  order  to  partici- 
pate, must  comply  with  the  terms ;  *  and  where  preferences  are 
made  and  permitted,  preferred  creditors  must  be  first  paid.^     Only 


Witters  v.  Sowles,  32   Fed.   Rep.   758. 

A  bank  is  affected  with  its  cashier's 
knowledge  of  his  insolvency,  so  that  a 
preferential  transfer  to  it  by  him  with- 
in four  months  of  the  filing  against  him 
of  a  petition  of  insolvency  is  void,  un- 
der R.  L.  Vt.  i860.  Witters  -u.  Sowles, 
32- Fed.  Rep.  762*. 

Securities  deposited  by  a  cashier  with 
his  bank  in  lieu  of  an  equal  amount  of 
his  own  paper,  Vest  at  once  in  the  bank, 
and,  if  so  deposited  more  than  four 
months  before  a  petition  iiled  in  insolv- 
ency against  the  cashier,  are  not  within 
R.  L.  Vt.,  §  i860.  Witters  v.  Sowles, 
32  Fed  Rep.  762*. 

R.  L.  Vt.,  §  i860,  providing  that 
transfers  made  by  the  debtor  within 
four  months  of  the  iiling  of  a  petition 
in  insolvency  contemplates  immediate 
action  on  such  petition,  and  a  petition 
filed  three  months  after  such  transfer 
by  one  creditor,  which  is  acted  on  two 
months  later  at  the  instance  of  another, 
will  not  avoid  the  transfer.  Witters  v. 
Sowles,  32  Fed.  Rep.  758;  Witters  v. 
Sowles,  33  Fed.  Rep.  540.  . 

Under  R.  L.  Vt.,  §  i860,  declaring 
void  all  transfers  made  by  the  debtor 
within  four  months  of  the  filing  of  the 
petition  in  insolvency;  and  section  1966, 
providing  that  chattel  mortgages  shall 
not  be  valid  against  any  person  except 
the  mortgagor,  his  executors  and  admin- 
istrators, unless  the  property  changes 
hands,  or  the  mortgage  is  recorded, — a 
chattel  mortgage  executed  more  than 
four  months,  but  recorded  only  ten 
daj's,  before  the  filing  of  a  petition  in 
insolvency  against  the  mortgagor,  is 
valid.  Gilbert  v.  Vail  (Vt),  14  Atl. 
Rep.  542. 

Stevens  v.  Gosselin,  58  Vt. 
38;  Clay  V.  Towle,  78  Me.  86. 

Virginia,  preferences  allowed. 

Washington  Territory,  not  allowed. 

Wisconsin,  not  allowed.  Winner  v. 
Hoyt,  66  Wis.  227;  Bachhaus  v.  Sleeper, 


66  Wis.  68;  Batten  v.  Smith,  62  Wis. 
92. 

Sec.  2,  ch.  349,  Laws  of  1883  (provid- 
ing that  every  sale  of  property  made  by 
an  insolvent  debtor  "within  sixty  days 
prior  to  the  making  of  any  such  assign- 
ment [for  the  benefit  of  creditors],  and 
in  contemplation  thereof  or  of  insolven- 
cy, shall  be  void  and  of  no  effect"),  does 
not  render  any  sale  void  unless  an  as- 
signment is  actually  made  within  sixty 
days  thereafter,  or,  perhaps,  unless  the 
sale  was  made  in  contemplation  of  an 
application  by  the  vendor  for  the  bene- 
fits of  the  insolvent  act.  Whether  in 
the  latter  case  the  sale  would  be  void 
is  not  determined.  Anstedt  v.  Bent- 
ley,  61  ■\Yis.  629. 

The  mere  fact  that  a  husband  is  in- 
solvent will  not  preclude  him  from 
exercising  his  legal  right  of  repaying 
his  wife,  in  preference  to  his  other  cred- 
itors, money  which  he  or  his  firm  bor- 
rowed of  her.  Brickley  v.  Walker,  68 
Wis.  563. 

Wyoming,  not  allowed. 

1.  Gilbert  v.  Vail  (Vt.  1888),  14  Atl. 
Rep.  544;Bump  on  Bankruptcy  (loth 
ed.)  796;  Jones  on  Chattel  Mort,  §  364. 

2.  Burrill  on  Assign.  (3rd  ed.)  586. 

3.  Burrill  on  Assign.  (3rd  ed.)  587. 

The  rule  of  law  that  the  personal  es- 
tate is  the  primary  fund  for  the  pay- 
ment of  debts  applies  as  well  to  the  dis- 
tribution of  estates  of  insolvents  as  to 
the  distribution  of  the  estates  of  de- 
cendents.  But  the  rule  is  applicable 
only  to  the  distribution  of  an  actual 
fund,  and  not  a  fictitious  one."  Appeal 
of  Scott  (Pa.;,  8  Atl.  Rep.  402. 

4.  Lea's  Appeal,  9  Pa.  St.  504;  Jewett 
i).  Woodward,  i  Edw.  Ch.  (JST.  Y.)  195. 

It  should  be  remembered  that  such 
conditions  very  often  invalidate  the 
assignment.  See  infra,  Void  Assign- 
ments. 

5.  Burrill  on  Assign.  (3rd  ed.)  587- 
589- 
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those  who  were  creditors  at  the  time  the  assignment  was  made 
can  participate.* 

Where  there  is  a  difficulty  in  determining  the  mode  and  order 
of  payment,  the  court  may  be  appHed  to  for  instructions.* 

A  creditor  for  usurious  interest  cannot  participate.* 

b.  How  Paid. — The  distribution  is  made  either  in  one  payment, 
or  in  successive  payments  or  dividends.*  Interest  should  be  al- 
lowed on  all  debts.^ 

c.  Notice  of  Payment  Should  be  Given. — Independently  of  any 
statute  provision,  notice  should  always  be  given  of  a  distribu- 
tion.* 

d.  Order  of  Payment — (i)  Claims  of  United  States. — The 
United  States  have  the  exclusive  privilege  of  being  entitled  to 
priority  of  payment  over  other  creditors  in  all  cases  of  the  insol- 
vency or  bankruptcy  of  their  debtor.' 


1.  A  debt  subsequently  originating  is 
not  entitled  to  payment  out  of  the  trust 
estate.  Rome  etc.  Bank  v.  Earaes,  4 
Abb.  Dec.  (N.Y.)  83. 

And'  wiiere  a  note  was  made  the  day 
after  the  assignment  was  executed  and 
delivered,  it  was  held  that  it  could  not 
be  included  in  the  assignment,  nor  could 
the  assignor  by  antedating  the  note, 
vary  the  effect  of  the  instrument. 
Sheldon  v.  Smith,  28  Barb.  (N.  Y.) 
594;  Power  V.  Alger,  13  Abb.  Pr.  (N. 
Y.)  284. 

A  judgment  recovered  after  his  as- 
signment on  a  previous  cause  of  action 
is  valid,  and  the  judgment  creditor  is  en- 
titled to  participate  in  the  distribution. 
Pittsburg  etc.  R.  Co.'s  Appeal,  3  Grant 
(Pa.)  68. 

2.  Pratt  V.  Adams,  7  Paige  (N.  Y.) 
615. 

Such  application  may;  be  made  either 
by  motion  or  bill  in  equity.  Codwise 
V.  Gelston,   lo  Johns.  (N.  Y.)  507,  521. 

All  parties  should  have  notice  of  the 
application.  Anon  v.  Gelp'ke,  5  Hun 
(N.  Y.)  24s;  Stone  v.  Miller,  62  Barb. 
(N.' Y.)  431;  People  v.  Soper,  7  N.  Y. 
431;  Wheeler  II.  Perry,  18  N.  H.  307; 
IJimmock  v.  Bixby,  20  Pick.  (Mass.) 
368. 

3.  Pratt  V.   Adams,  7  Paige  (N.  Y.) 

639- 

To  What  Debts  Applied. — An  assign- 
ment made  under  the  provisions  of  the 
assignment  or  insolvent  law  only  pro- 
vides for  the  payments  of  such  debts 
as  could  be  recovered  against  the  bank- 
rupt or  insolvent  himself,  either  at  law 
or  in  equity.  It  therefore  follows  as  a 
necessary  consequence,  that  every  cred- 
itor who  comes  in  to  prove  a  debt  un- 


der such  an  assignment  must  be  pre- 
pared to  show  a  claim  which  was  valid 
and  recoverable  against  the  person 
whose  property  has  been  assigned. 
But  in  the  case  of  a  voluntary  assign- 
ment, where  the  assignor  creates  his 
own  trusts,  a  creditor  who  comes  in  to 
claim  a  share  of  the  fund  under  it  must 
be  content  to  take  such  share  of  it  as 
the  assignor  intended  to  give  him,  and 
cannot  claim  that  which  was  intended 
to  be  given  to  the  assignees  in  trust  for 
others.  A  creditor  of  the  assignor, 
whether  provided  for  by  the  assign- 
ment or  not,  who  wishes  to  repudiate 
the  trust  of  the  assignment  on  the 
grounds  that  they  are  illegal  and  a 
fraud  upon  the  honest  creditors,  must 
apply  to  set  aside  the  assignment  as 
fraudulent  and  void  against  him  as  a 
creditor,  instead  of  coming  in  under 
the  assignment  itself  as  a  preferred  cred- 
itor or  otherwise.  Pratt  v.  Adams,  7 
Paige  (N.  Y.)  615. 

4.  Burrill  on  Assign.  (3rd  ed.)  426. 

5.  Matter  of  Murray,  6  Paige  (N.  Y.). 
204. 

6.  Burrill  on  Assign.  (3rd  ed.)  599; 
U.  S.  -v.  U.  S.  Bank,  8  Rob.  (La  )  262.. 

Notice  is  required  hy  statute  in  manv 
States. 

7.  Burrill  on  Assign.  (3rd  ed.)  600; 
U.  S.  Statutes,  1797-1799;  U.  S.  Stat- 
utes at  Large,  515;  U.  S.  Rev.  Statutes,. 
§  3466;  United  States  v.  Fisher,  2 
Cranch  (U.  S.)  358. 

Reason  of  Kule. — The  right  of  prior- 
ity of  payment  of  debts  due  the  govern- 
ment is  a  prerogative  of  the  crown, 
well  known  to  the  common  law.  It  is^ 
founded  not  so  much  upon  any  personal 
advantage  to    the   sovereign   as   upon 
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And  this  priority  has  been  held  to  extend  to  debts  due  after 
the  assignment  as  well  as  those  due  before. ^  But  it  has  been 
held  that  this  priority  of  the  United  States  only  extends  to 
assignments  that  are  voluntary,  and  not  to  involuntary  or  legal 
insolvencies.* 

To  entitle  the  United  States  to  priority,  the  assignment  must 
have  been  a  general  one,'  as  distinguished  from  a  partial  one.* 

This  right  of  priority  of  the  United  States  can  be  avoided  by 
no  act  of  the  debtor.^  Incorporations  are  included  as  well  as 
private  individuals.® 

It  only  attaches  on  the  residue  of  the  fund  in  the  assignee's 
hands  after  payment  of  expenses  incurred  in  its  collection.'''  A 
surety  who  has  paid  money  to  the  government  has  the  same 
right  of  priority.*  Local  laws  of  a  State  cannot  create  a  priority 
in  favor  of  other  creditors  which  will  supersede  the  claim  of  the 
United  States.* 

(2)  Taxes  and  Debts  Due  State. — Taxes  assessed  upon  the  prop- 
erty assigned,  and  debts  due  the  State,  usually  occupy  the  next 
place  in  the  order  of  priority.^" 

motives  of  public  policy,  in  order  to  se- 
cure an  adequate  revenue  to  sustain 
the  public  burdens  and  discharge  the 
public  debts.  The  claim  of  the  United 
States,  however,  does  not  stand  upon 
any  sovereign  prerogative,  but  is  exclu-. 
sively  founded  upon  the  actual  pro- 
visions of  their  own  statutes.  The  same 
policy  which  governed  in  the  case  of 
the  royal  prerogative  may  be  clearly 
traced  in  these  statutes,  and  as  that  pol- 
icy has  mainly  a  reference  to  the  pub- 
lic good,  there  is  no  reason  for  giving  to 
them  a  strict  and  narrow  interpreta- 
tion; like  all  other  statutes  of  this  na- 
ture, they  ought  to  receive  a  fair  and 
reasonable  interpretation,  according  to 
the  just  import  of  their  terms.  U.  S. 
-V.  Bank  of  N.  Car.,  6   Pet.  (U.  S.)  34. 

1.  U.  S.  V.  Bank  of  N.  Car.,  6  Pet. 
(U.  S.)  29. 

2.  Theluson  v.  Smith,  Pet.  (C.  C.) 
195- 

3.  U.  S.  V.  Bank  U.  S.,  8  Rob.  (La.) 
262;  U.  S.  V.  McLellan,  3  Sumn.  (U. 
S.)  345;  Conrad  v.  Atl.  Ins.  Co.,  i  Pet. 
(U.  S.)  386;  U.  S.  V.  Hove,  3  Cranch 
(U.S.)  73;  U.  S.  •!;.  Hunter.  5  Mas. 
(U'.  S.)  229;  U.  S.!-. Clark,  i  Paine  (U. 
S.)  629;  U.  S.  V.  Howland,  4  Wheat. 
(U.  S.)  108;  U.  S.  V.  Monroe,  c  Mas. 
(U.  S.)S72- 

4.  Burrill  on  Assign.  (3rd  ed.)  604, 
I  go. 

5.  U.  S.  V.  Mott,  I  Paine  (U.  S.) 
188.    . 

6.  Beaston  v.  Farmers'  Bank  of  Del., 
12  Pet.  (U.  S.)  102. 
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7.  U.  S.  V.  Hunter,  5  Mas.  (U.  S.) 
229. 

8.  Hunter  v.  U.  S.,  5  Pet.  (U.  S.) 
173;  U.  S.  V.  Hunter,  5  Mas.  (U.  S.) 
229. 

9.  Field  v.  U.  S.,  9  Pet.  (U.  S.)  182. 
Section  3466  of  the  Revised  Statutes, 

ante,  p.  447,  which,  in  certain  cases 
therein  mentioned,  gives  to  the  United 
States  priority  of  payment  of  debts  due 
to  it,  does  not  apply '  to  its  demands 
against  an  insolvent  national  bank. 
Cook  Co,  Nat.  Bank  v.  United  States, 
107  U.  S.  445. 

10.  Burrill  on  Assign.  (3rd  ed.)  607. 

This  is  usually  regulated  by  statute. 

All  taxes  of  every  description  as- 
sessed against  the  assignor,  upon  any 
personal  property  held  by  him  before 
his  assignment,  shall  be  paid  by  the 
assignee  or  trustee  out  of  the  proceeds 
of  the  property  assigned,  in  preference 
to  any  other  claims  against  the  assignor. 
R.  Stat.  Ohio,  §  6355. 
.  A  claim  against  the  estate  in  insol- 
vency of  the  collector  of  taxes  of  a 
town,  for  taxes  collected  and  unac- 
counted for  by  him,  is  one  entitled  to 
priority  in  the  order  for  a  dividend,  as 
a  "debt  due  to"  the  town,  under  the 
Pub.  Sts.,  ch.  157,  §  104,  cl.  I.  Bent  v. 
Hubbardston,  138  Mass.  99. 

Stat.  1879,  ch.  154,  §  15,  requiring 
"city  taxes  to  be  paid  in  full,"  is  appli- 
cable to  an  insolvent's  estate,  in  which 
no  dividend  had  been  made  until  after 
that  statute  took  effect,  although  pro- 
ceedings in  insolvency  were  commenced 
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(3)  Rent. — In  many  cases  the  landlord  of  the  assignor's  prem- 
ises is  entitled  to  a  preference  over  other  creditors,  arising  from 
his  right  to  distrain  the  goods  assigned.* 

(4)  Labor,  etc. — It  is  now  provided  by  statute  in  a  great  many 
of  the  States  that  certain  claims  for  labor  shall  be  entitled  to  a 
preference.* 

(5)  Secured  Creditors. — In  some  courts  it  has  been  held  that  a 
secured  creditor  is  entitled  to  receive  a  dividend  on  the  entire 
claim  on  demand  for  which  he  is  liable  as  surety  to  an  amount 
sufficient  to  pay  him  in  full;^  others  have  held  that  he  can  only 


prior  to  the  enactment  of  the  statute. 
Belfast  V.  Fogler,  71  Me.  403. 

1.  BurrlU  on  Assign.  (3rd  ed.)  607; 
see  Morris  v.  Parker,  i  Ashm.  (Pa.) 
187. 

Rent  accruing  after  the  tenant  has 
made  an  assignment  for  creditors  un- 
der the  insolvency'  law  of  the  State  is 
not  provable  as  a  claim  or  debt  against 
the  estate.  Wilder  -v.  Estate  of  Bristol, 
37  Minn.  248. 

The  court  of  insolvency  may  order 
the  assignee  of  an  insolvent  estate  to 
pay  out  of  the  assets  a  reasonable  sum 
for  the  use  of  leasehold  property,  by 
the  messenger  and  assignee,  for  the 
storage,  sale,  and  delivery  of  goods  of 
the  insolvent  estate,  until  the  lease  is 
disclaimed  by  the  assignee  in  the  man- 
ner provided  in  the  Pub.  Sts.,  ch.  157,  § 
26.  Abbott  V.  Stearns  et  al.,  139  Mass. 
168. 

An  action  for  use  and  occupation 
Vf'xW  not  lie  against  the  assignee  in  in- 
solvency of  a  debtor  who,  at  the  time 
of  filing  of  his  petition,  was  a  tenant  at 
will  of  certain  premises,  merely  upon 
proof  that  the  goods  of  the  insplvent 
were  allowed  to  remain  on  the  premises 
for  about  two  months  thereafter,  and 
that  during  said  time  the  assignee  en- 
tered with  workmen,  who  for  several 
days  were  engaged  in  removing  the 
goods.  Wales  v.  Chase  et  al.,  139 
Mass.  538. 

2.  See'  statute  of  diflferent  States. 
The  0/«20  statute  is  as  follows:  That 

every  person  who  shall  have  performed 
any  labor  as  an  operative  in  the  ser- 
vice of  the  assignor  shall  be  entitled 
to  receive  out  of  the  trust  fund,  before 
the  payment  of  general  creditors  the 
full  amount  of  the  wages  due  to-  such 
person  for  such  labor,  not  exceeding 
three  hundred  dollars,  performed  within 
twelve  months  preceding  the  assign- 
ment.    R.  S.,  §6355. 

Certain  citizens  made  subscriptions 
to  the   stock  oY   a    railroad   company 


whose  road  was  in  process  of  construe  - 
tion.  These  subscribers  were  inter- 
ested as  property  owners  in  the  com- 
pletion of  the  road.  The  subscriptions 
were  to  be  made  to  the  company  and 
by  the  company  turned  over  to  these 
subscribers.  The  latter  entered  into 
a  contract  for  grading,  tieing  and 
bridging  a  certain  portion  of  the  road 
at  a  designated  cost,  the  subscriptions 
to  be  collected  by  those  engaged  in  this 
work,  and  if  more  than  sufficient  to  pay 
for  the  work,  the  surplus  was  to  be  re- 
turned to  the  company.  It  was  further 
agreed  that  the  company  should  give 
either  stock  or  transportation  notes,  in 
payment  for  materials  furnished  and 
work  done,  to  each  individual  sub- 
scriber in  proportion  to  his  subscrip- 
tion. Of  the  subscriptions'  $6,000  were 
thus  collected  and  work  done  under 
the  contract  to  the  amount  of  $9,900. 
Further  work  was  suspended  by  reason 
of  the  insolvency  of  the  company  and  a 
sheriff's  sale  of  its  property.  In  the 
distribution  of  the  proceeds  of  said  sale 
the  parties  who  had  done  the  work 
under  the  above  contract  claimed  to 
participate  therein  as  creditors  and 
contractors  and  to  be  paid  out  of  the 
proceeds  of  the  sale.  Held,  that  their 
claims  were  properly  rejected. 

One  who  contracts  to  furnish  five 
thousand  ties  to  a  railroad  is  not  a  con- 
tractor and  preferred  creditor  under  the 
joint  resolution  of  1843  of  the  General 
Assembly. 

Sub-contractors  and  laborers  em- 
ployed by  sub-contractors  are  not 
within  the  protection  of  the  resolution 
of  1843.  The  act  of  April  4th,  1862, 
does  not  enlarge  the  class  of  persons 
protected  by  the  resolution  of  1843;  it 
merely  aids  in  the  remedy.  Hart's  Ap- 
peal, 96  Pa.  St.  355. 

Richardson  v'.  Thurber,  104  N.  Y. 
606;  First  Nat.  Bank  v.  Baker,  68  Wis. 
442. 

3.  Keim's  Appeal,  27  Pa.  St.  (3  cases) 
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receive  a  dividend  on  the  balance  remaining  unpaid  after  exhaust- 
ing the  secured  property.*  If  some  creditors  have  other  security, 
and  their  dividends  with  their  security  will  more  than  pay  their 
debts,  the  assignee  must  redeem  the  security  for  the  benefit  of 
the  other  creditors.* 


42;  Morris  v.  Alwine,  22  Pa.  St.  441. 

In  the  latter  case  a  creditor  had  a 
bond  for  a  large  amount,  secured  by 
mortgage,  and  the  dividend  allowed  to 
creditors  from  the  avails  of  personal 
property  was  8.26%,  of  which  the  cred- 
itor's portion  ($1,650)  of  the  whole 
debt  ( $20,000 )  was  set  apart  for  fu- 
ture disposition,  and  he  afterwards  re- 
ceived $17,938  from  his  mortgage,  it 
was  held  that  he  was  entitled  to  receive 
the  dividend  on  the  whole  debt  in  addi- 
tion to  what  he  received  on  the  mort- 
gage. Patten's  Appeal,  45  Pa.  St.  151; 
Miller's  App.,  35  Pa.  St.  481. 

1.  Midgely  v.  Slocomb,  2  Abb.  Pr. 
(N.  Y.)  N.  S.  275;  Midgely  v.  Slo- 
<:omb,  32  How.  Pr.  (N.  Y.)  423;  Wurtz 
V.  Hart,  13  Iowa  515;  Dickson  v. 
Chorn,  6  Iowa  19. 

2.  Allen  v.  Danielson,  15  R.   I.  480. 
Mortgages  of  a   decedent   were  not 

invalidated  by  the  insolvency  of  his 
estate;  but  under  §§  108  and  109,  2  R. 
S.  1876,  p.  534,  were  preferred  debts  as 
to  the  personalty.  Evans  v.  Pence,  78 
Ind.  439. 

As  to  payment  of  preferred  creditors 
having  other  security,  see  Besley  v. 
Lawrence,  11  Paige  (N.  Y.)  581;  Strong 
V.  Skinner,  4  Barb.  (N.  Y.)  546. 

As  to  payment  of  debts  due  the  as- 
signee himself.  See  Gibbs  v.  Cunning- 
ham, 4  Md.  Ch.  322;  French  v.  Townes, 
10  Gratt.  (Va.)  513. 

When  a  note  is  allowed  by  the  com- 
missioners against  the  insolvent  estate 
of  a  deceased  surety,  and  afterwards  a 
dividend  is  paid  on  the  note  by  the 
trustees  of  the  insolvent  principals,  who 
have  assigned,  in  the  final  distribution 
of  such  surety's  estate  by  the  probate 
court,  the  owner  of  the  note  is  entitled 
to  a  dividend  only  on  the  balance,  and 
not  on  the  amount  so  allowed.  Lowell 
et  al.  V.  French,  54  Vt.  193. 

After  execution  of  the  mortgage  in 
suit,  and  prior  to  the  commencement 
of  the  action,  the  mortgagor  was  ad- 
judged insolvent,  and  a  stay  of  pro-' 
ceedings  ordered.  No  judgment  liere- 
in  was  asked  for  any  deficiency  after 
sale  of  the  mortgaged  property,  but  the 
same  was  waived. 

Held^  the  order  in  the  matter  of  the 


insolvency  staying  proceedings  did  not 
prevent  plaintiff  from  foreclosing  his 
mortgage  lien.  Montgomery  v.  Merrill 
et  al.,  63  Cal.  385. 

Where  the  insolvent  law  provides 
that  a  sfecured  creditor  may  release  and 
deliver  up  to  the  assignee  the  property 
held  as  security,  and  be  admitted  as  a 
creditor  for  the  whole  of  his  debt,  the 
proof  of  the  whole  claim,  without  a 
release,  would  not  of  itself  operate  to 
discharge  or  release  the  security.  Only 
the  assignee  could  avail  himself  of  the 
right  which  this  provision  of .  the  act 
was  intended  to  secure  for  the  benefit 
of  the  estate.  A  mortgagee  who  has 
proved  his  debt  against  the  estate  of 
the  mortgagor  without  discharging  his 
mortgage,  is  not  thereby  estopped  to 
claim  under  it  against  a  subsequent  at- 
taching creditor  who  has  not  proved 
his  debt.     Smith  v.  Brainard,  37  Minn. 

479- 

The  Massachusetts  insolvent  law 
provides  that  a  creditor  of  an  insolvent 
debtor,,  who  is  secured  by  a  pledge  of 
the  debtor's  property,  may  have  the 
same  sold,  apply  the  proceeds  towards 
paying  the  dett,  and  prove  up  the  resi- 
due before  the  assignee;  or  else  he  may 
deliver  up  and  release  the  pledge,  and 
prove  the  whole  debt  before  the  as- 
signee, and,  "if  any  property  pledged 
is  not  released  and  delivered  up,  the 
creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt"  (Pub.  St.,  ch.  157, 
§  28).  Held  that,  when  a  creditor  of 
an  insolvent  debtor,  who  holds  security 
which  comes  within  the  terms  of  this, 
statute  inadvertently,  by  mistake  either 
of  law  or  fact,  proves  his  whole  debt, 
without  disclosing  his  security,  and  be- 
fore he  has  derived  any  advantage,  or 
the  creditors  have  suffered  any  detri- 
ment, from  his  acts,  takes  proper 
measures  to  waive  and  abandon  his 
proof,  and  to  pursue  his  rights  as  a 
secured  creditor,  according  to  law,  he 
does  not  thereby  waive  or  forfeit  his 
security,  and  the  unsecured  creditors  do 
not  thereby  acquire  an  equitable  right 
to  it,  which  can  be  enforced  by  the  as- 
signee. Nichols  V.  Smith,  143  Mass. 
MS- 

Claim  by  Second  Mortgagee. — Where 
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real  estate  of  an  insolvent,  subject  to 
two  power  of  sale  mortgages,  has  been 
sold  under  the  power  contained  in  the 
first  mortgage,  and  the  holder  of  the 
first  mortgage  has  accounted  with  the , 
holder  of  the  second  mortgage,  and 
delivered  to  her  the  balance  after  set- 
tlement of  his  own  claim,  the  holder  of 
the  second  mortgage  is  entitled  to  prove 
the  balance  of  her  claim  against  the  in- 
solvent estate.  Pub.  St.  Mass.,ch.  157, 
i)  28,  providing  a  method  for  proof  of 
claims  by  creditors  having  '"a  mortgage 
or  pledge  of  real  or  personal  estate  of 
the  debtor,  or  a  lien  thereon,"  does  not 
apply  to  such  a  case.  Washburn  v. 
Tisdale,  143  Mass.  376. 

A  and  B  each  held  promissory  notes 
signed  by  C  and  endorsed  by  D  for 
C  's  accommodation.  In  pursuance  of 
an  arrangement  agreed  to  by  all  the 
parties,  C  executed  to  D  mortgages 
of  real  estate,  conditioned  to  save  D 
harmless  from  all  loss  by  reason  of  his 
signing  or  endorsing  any  notes  for  or 
on  account  of  C.  C  went  into  insolv- 
ency, and  D,  although  not  in  insolv- 
ency, became  in  fact  insolvent  before 
the  proceedings  in  insolvency  were  be- 
gun by  C.  A  offered  the  notes  held 
by  him  for  proof  at  the  first  meeting  of 
the  creditors  of  C,  and  they  were  al- 
lowed in  full,  'against  the  objection  of 
unsecured  creditors;  and  A  voted  on 
the  proof  and  controlled  the  election  of 
the  assignee.  B  did  not  offer  his  notes 
for  proof,  but  petitioned  the  court  of 
insolvency  to  have  the  property  con- 
veyed by  the  mortgages  sold,  and  the 
proceeds  of  the  sale  applied  to  the  pay- 
ment of  his  notes;  and  that  he  might 
be  admitted  as  a  creditor  for  the  bal- 
ance of  his  debt.  All  parties  consented 
that  the  petition  might  be  granted.  The 
mortgaged  premises  were  sold  pursu- 
ant to  a  decree  of  the  court,  and  the 
proceeds  of  the  sale  vf  ere  ordered  to  be 
applied  in  part  payment  of  B's  notes, 
and  he  was  admitted  to  prove  for  the 
balance  of  his  debt.  A  thereupon 
filed  a  bill  in  equity  under  the  Pub. 
Sts.,  ch.  157,  §  15,  praying  that  the  de- 
.cree  of  the  court  of  insolvency  might 
be  set  aside,  and  that  part  of  the  pro- 
ceeds of  said  sale  might  be  ordered  to 
-be  paid  to  A;  or,  if  he  was  not  entitled 
to  such  part,  that  it  might  be  paid  over 
to  the  assignee  for  the  beneiit  of  the 
creditors  generally.  Held,  that  the 
<iecree  of  the  court  of  ihsolvency  should 
be  so  modified  that'  A  arid  B  should 
rshare  in  said  proceeds  proportionately 
vto    the    amount    of  the  notes  held  by 


each;  and  that  each  should  prove 
against  the  general  assets  for  the  resi- 
due of  the  notes.  Franklin  Co.  Nat. 
Bank  v.  First  Nat.  Bank  of  Greenfield 
et  al.,  138  Mass.  515. 

C  borrowed  of  Mrs.  P  $6,000,  and 
gave  his  promissory  note  to  her  for 
that  amount,  embracing  in  it  the  stipu- 
lation to  pay  all  attorneys'  fees  expend- 
ed in  collecting  it,  ana  depositing  with 
her  as  collateral  security  $8,000  in  cer- 
tificates of  stock  in  a  certain  bank.  C. 
made  default  in  the  payment  of  his 
note,  and  died;  and  P  recovered  judg- 
ment in  the  circuit  court  against  the 
bank  on  the  certificates  of  stock  in  an 
amount  exceeding  the  sum  due  on  the 
note.  Upon  appeal  to  this  court  it 
was  held  that  she  was  only  entitled  to 
recover  the  amount  due  for  loaned 
money,  there  being  no  proof  as  to  the 
attorneys'  fee.  P  entered  a  remittitur 
of  all  above  the  amount  due  for  the 
loan,  and  judgment  was  rendered  ac- 
cordingly. During  the  pendency  of 
that  suit  C's  estate  was  placed  in  the 
hands  of  a  receiver,  and  was  being  ad- 
ministered in  the  chancery  court  as  an 
insolvent  estate;  and  P.  probated 
against  it  her  claim  for  $6,000.  A 
dividend  of  20  per  cent  was  decreed  upon 
all  probated  claims,  thereby  awarding  a 
pro  rata  of  $t,2oo  to  P;  but  the  re- 
ceiver refused  to  pay  anj'thing  to  P 
until  the  termination  of  litigation  be- 
tween her  and  the  bank.  Alter  that 
litigation  terminated,  she  obtained  from 
the  chancery  court  an  order  directing 
the  receiver  to  pay  her  so  much  of  the 
dividend  theretofore  decreed  to  her  as 
was  necessary  to  liquidate  her  attor- 
neys' fees  in  her  suit  against  the  bank, 
which  she  proved  to  be  $1,050.  From 
that  order  the  other  creditors  of  C  ap- 
pealed. Held,  that  the  order  appealed 
from  was  erroneous.  P  was  entitled 
to  a  fro  rata  on  the  amount  of  her  at- 
torneys' fees,  that  being  the  extent  of 
her  claim  against  C's  estate  after  her 
remittitur,  and  to  no  more;  and  her 
rights  in  this  respect  were  not  enlarged 
by  the  existence  of  the  former  decree 
awarding  her  a  dividend  of  $1,200,  such 
decrees  being  interlocutory  and  subject 
to  the  control  of  the  court  till  the  wind- 
ing up  of  the  estate.  Meacham  et  al. 
■V.  Pinson,  60  Miss.  217. 

A  savings  bank,  which  holds  two 
promissory  notes  made  by  the  same 
person,  the  payment  of  one  of  which  is 
secured  by  a  mortgage  of  land,  and  of 
the  other  not,  is  not  entitled  to  apply 
the  surplus   proceeds  of  a  sale  of  the 
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19.  Discharge — a.  Definition. — It  is  the  act  by  which  a  person 
in  confinement  under  some  legal  process,  or  held  on  an  accusa- 
tion of  some  crime  or  misdemeanor,  is  set  at  liberty ;  the  writing 
containing  the  order  for  his  being  so  set  at  liberty  is  also  called 
a  discharge.! 

b.  To  Whom  and  When  Granted. — It  does  not  apply  to  the 
case  of  a  person  imprisoned  under  the  bastardy  act.^  An  arrest 
was  not  generally  necessary  to  entitle  a  person  to  a  discharge.* 
The  failure  of  a  creditor  to  file  a  proper  schedule  of  the  debts 
and  of  his  property  will  debar  him  from  a  discharge  until  he  does, 
comply  with  such  arrangements.*  The  giving  of  a  security  for 
a  pre-existing  debt  may  invalidate  the  discharge,  although  the 
debtor  agreed  to  give  such  security  when  the  debt  was  contracted,, 
it  having  been  in  fact  given  not  until  afterward.^ 


land,  under  a  power  in  the  mortgage, 
to  the  payment  of  the  unsecured  note, 
if  the  sale  is  made  after  the  publication 
of  a  petition  in  insolvency  against  the 
maker  of  the  notes,  who  is  afterwards 
adjudged  an  insolvent,  although  the 
first  publication  of  the  time  and  place 
of  the  sale  under  the  mortgage  is  made, 
and  read  by  the  mortgagor,  before  the 
publication  of  the  petition  in  insolvency. 
Tallman  v.  New  Bedford  etc.  Bank, 
138  Mass.  330. 

1.  Bouv.  Law  Diet. 

In  this  country,  where  imprisonment 
for  debt  has  generally  been  abolished 
by  a  discharge,  is  usually  meant  that 
by  virtue  of  some  act  of  an  insolvent 
debtor  in  compliance  with  a  statute  of 
bankruptcy  or  insolvency,  he  is  ab- 
solved from  all  future  liability  for  his 
then  existing  debts.  This  may  be  said 
to  be  one  of  the  distinguishing  features 
of  an  insolvent  or  bankrupt  law. 

2.  Lower  v.  Wallick,  25  Ind.  68. 

Nor  does  it  exempt  one  from  the  lia- 
bility to  arrest  for  failing  to  pay  sums 
afterward  falling  due  for  the  support  of 
,a  bastard.     Comm.  v.  Miller,  12   Phila. 

(Pa.)  569. 

3.  Trail  v.  Snouffer,  6  Md.  308. 

4.  Teackle  v.  Crosby,  14  Md.  14. 
But  the  omission  to   do   so    must  be 

fraudulent  and  wilful.  Whiton  v. 
Nichols,  3  Allen  (Mass.)  583. 

6.  Blodgett  V.  Hildreth,  11  Cush. 
(Mass.)  311. 

Miscellaneous. — To  entitle  a  mer- 
chant or  trader  to  a  discharge  in  in- 
solvency, he  must,  under  Rev.  St.  Me., 
ch.  70,  \  46,  have  kept  for  the  period 
material  to  the  enquiry  "a  cash-book 
and  other  proper  books  of  account," 
and  this  requirement  is  absolute,  and 


the  motive  of  the  insolvent  in  not  keep- 
ing such  books  is  entirely  immaterial.. 
Jones  V.  First  Nat.  Bank,  79  Me.  191. 

False  swearing  by  the  insolvent,  in 
material  matters,  before  the  insolvency 
court,  deprives  him  of  a  discharge,  un- 
der Rev.  St.  Me.,  ch.  70,  §  46;  and  if  he 
swears  falsely  in  such  matters,  the  pre- 
sumption of  fraudulent  intent  on  his 
part  is  conclusive. 

The  insolvent  act  of  California,  §  49,, 
which  provides  that  "no  discharge  shall! 
be  granted,  or,  if  granted,  shall  be 
valid,  if  the  debtor,  or  any  other  person 
on  his  account,  has  influenced  the  ac- 
tion of  any  creditor  at  any  stage  of  the 
proceedings  by  any  pecuniary  con- 
sideration or  obligation,"  does  not  re- 
quire that  the  pecuniary  obligation 
shall  be  in  writing,  or  one  that  can  be 
enforced  in  the  courts,  and  a  rpere 
verbal  promise  is  sufficient.  EstudillO' 
V.  Meyerstein,  72  Cal.  317. 

One  petitioning  for  his  discharge  as 
an  insolvent  debtor  filed  a  schedule 
showing  an  indebtedness  of  about  $49,- 
000,  and  assets  consisting  only  of  per- 
sonalty, such  as  household  goods,  upon 
which  there  was  a  mortgage.  It  was 
shown  that  a  homestead  once  owned 
by  the  debtor  had  been  conveyed  to  his 
wife;  that  the  latter  had  given  a  mort- 
gage upon  it  to  secure  a  loan  to  the 
husband ;  and  that  the  value  of  ,  the 
homestead  exceeded  the  exemption  by 
about  $650.  Held.,  that  it  could  not  be 
said,  as  a  matter  of  law,  that  there  was 
any  intent  to  defraud  creditors,  as  Rev. 
St.  Wis.,  §  2323,  relating  to  fraudulent 
conveyances,  provides  that  the  ques- 
tion of  fraudulent  intent  shall  be 
deemed  one  of  fact.  Mabbett  v.  Davis 
(Wis.),  41  N.  W.  Rep.  531. 
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Under  the  Pub.  Sts.,  ch.  157,  §  93, 
providing  that  a  discharge  shall  not  be 
granted,  or  valid,  if  the  insolvent  debtor, 
"being  a  merchant  or  tradesman,  has 
not  kept  proper  books  of  account,"  it  is 
a  question  of  fact  in  each  case  whether 
the  debtor  has  kept  such  books  as  will 
enable  a  competent  person  examining 
them  to  ascertain  the  true  state  of  his 
affairs;  and  it  cannot  be  ruled,  as  mat- 
ter of  law,  that  the  failure  to  keep  a 
cash  book  invalidates  a  discharge.  Wil- 
kins  V.  Jenkins,  136  Mass.  38. 

Where,  in  an  action  on  a  promissory 
note,  a  discharge  in  insolvency,  under 
the  California  Insolvent  act  of  1852, 
was  pleaded,  and  the  court,  after  read- 
ing to  the  jury  certain  sections  of  that 
act,  and  of  the  amending  act  of  1876,  re- 
lating, not  only  to  fraud  and  miscon- 
duct on  the  part  of  the  insolvent  as 
avoiding  the  disciiarge,  but  also  to  the 
form  of  the  proceedings,  instructed 
them  that  any  failure  to  comply  with 
said  sections  would  avoid  the  discharge, 
held  error,  as  not  only  submitting  the 
question  of  fraud  or  misconduct,  but 
also  of  literal  compliance  with  the 
formal  requirements  of  the  statute, 
which  was  a  matter  of  record  to  be 
passed  on  by  the  court.  Dean  v. 
Grimes,  72  Cal.  442. 

If  such  instructions  mean  that  the 
jury  should  scrutinize  the  petition, 
schedule,  and  affidavit  in  the  insolvency 
proceedings  for  any  false  statement  of 
the  insolvent,  they  are  erroneous  as 
omitting  to  ciiarge  on  the  fraud  neces- 
sary to  avoid  the  proceedings.     Id. 

An  instruction  that  the  statute  being 
novel  and  extraordinary,  and  in  deroga- 
tion of  common  law,  everything  bear- 
ing on  the  question  of  jurisdiction  must 
appear  affirraativelj',  held  error,  as  the 
jurisdiction  of  a  county  court  is  a 
question  for  the  court;  and,  if  the 
record  shows  want  of  jurisdiction,  it 
should  not  have  been  admitted  in  evi- 
dence. Id. 

Under  section  8  of  the  California  In- 
solvent act  of  1876,  forbidding  prefer- 
ences, and  declaring  void  all  assign- 
ments of  parts  of  the  insolvent's  estate 
within  two  months  of  the  filing  of  his 
petition,  an  instruction  that  a  failure  to 
comply  with  said  section  would  avoid 
the  insolvent's  discharge  is  erroneous, 
since  the  only  penalty  prescribed  by 
the  statute  for  attempting  to  prefer  a 
creditor  within  the  two  months  is  a  re- 
covery of  the  property  by  the  assignee. 
To  constitute  a  fraud  which  will  avoid 
the  discharge,  the  transfer  must  have 


been  made  out  of  the  usual  course  of 
business.     Id. 

In  such  case  the  sole  question  for  the 
jury  is  whether  the  defendant,  having 
had  the  benefit  of  the  insolvent  act, 
"had  concealed  any  part  of  his  property 
or  estate,  or  given  (knowingly)  a  false 
schedule,  or  committed  any  fraud  under 
the  provisions  of  the  act"  of  1852,  and 
its  amendments.     Id. 

In  Maine  the  following  law  applies: 
At  any  time  after  four  months,  debtor 
may  apply  for  his  discharge.  The  dis- 
charge, when  granted,  releases  the  in- 
solvent from  all  debts  provable  against 
his  estate,  except  those  created  by  the 
fraud  or  embezzlement  of  the  insolvent 
or  by  his  defalcation  as  a  public  officer  or 
while-acting  in  any  fiduciary  character. 
{Ijfj  47,  49.)  No  discharge  is  granted, 
or.  if  granted,  is  valid:  (i)  If  the 
debtor  has  sworn  falsely;  (2)  if  he  has 
concealed  any  property,  books  or 
papers;  (3)  if  within  four  months,  hav- 
ing reason  to  believe  himself  insolvent, 
he  has  preferred  any  creditor,  or  has 
caused  his  effects  to  be  attached;  (4)  if 
he  has  destroyed,  altered,  mutilated  or 
falsified  any  of  his  books,  documents, 
papers,  writings  or  securities,  or  has  re- 
moved or  allowed  to  be  removed,  any 
property,  with  intent  to  defraud  his 
creditors;  (55  if  he  has  made  any  fraud- 
ulent payment,  gift,  transfer  or  assign- 
ment of  any  part  of  his  property;  (6) 
if,  having  knowledge  that  any  person 
has  proved  a  false  debt  against  his  es-  • 
tate,  he  has  not  disclosed  the  same  to 
the  assignee  within  thirty  days  after 
such  knowledge;  or,  (7)  if,  being  a 
merchant  or  trader,  he  has  not  kept 
proper  books  of  account.  The  discharge 
is  null  and  void,  if  the  debtor,  or  any 
one  in  his  behalf,  has  procured  the  as- 
sent of  any  creditor  thereto  by  any 
pecuniary  consideration  or  promise  of 
future  preference.  (^  46.)  No  dis- 
charge releases  any  person  liable  for 
same  debt  with  the  insolvent,  either  as 
partner,  joint  contractor,  endorser, 
surety  or  otherwise.  (§  48.)  Any 
creditor  desiring  to  test  the  validity  of 
the  discharge  on  the  ground  that  it  was 
fraudulently  obtained,  may,  within  two 
years  after  the  date  thereof,  apply  to 
the  court  which  granted  it  to  annul 
the  same.  (§  49.)  No  claim  pur- 
chased after  commencement  of  proceed- 
ings can  be  set  off  against  a  claim  due 
the  estate  prior  to  such  purchase.  (§ 
50.)  No  creditor  can  commence  or 
maintain  any  suit  against  the  insolvent 
until  after  a  discharge  is  refused,  nor  is 
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c.  When  Valid  and  a  Good  Defence. — A  discharge  in  bankruptcy 
is  a  good  defence  to  a  creditor's  bill  founded  on  a  judgment  ob- 
tained before  the  discharge,^  or  to  a  judgment  rendered  on  a  con- 
tract induced  by  fraud;*  or  to  a  judgment  on  a  debt  which  itself 
as  a  simple  debt  would  not  be  barred  thereby  ;^  or  to  a  judgment 
on  a  contract  obtained  against  the  bankrupt  after  the  commence- 
ment of  the  bankruptcy  proceedings.*  It  also  releases  the  bank- 
rupt from  a  contingent  liability,  such  as  that  of  a  surety  on  a 
bond. 5 

All  creditors  who  assent  to  a  discharge  by  participating  in  the 
proceedings  are  barred.® 

Property  acquired  "  by  descent,  gift,  devise,  bequest  or  in  the 
course  of  distribution,"  is  not  liable  for  debts  contracted  prior  to 
the  discharge.'  It  is  a  bar  to  the  recovery  of  damages  for  the 
conversion  of  goods,  though  such  damages- are  alleged  by  way  of 
aggravation  in  an  action  of  tort  for  breaking  and  entering  plain- 
tiff's close.*  It.  operates  as  well  upon  debts  arising  ex  delicto  as 
upon  those  arising  ex  contractu^  A  discharge  will  operate  on  a 
note,  but  not  on  the  mortgage  which  secures  it.^** 

d.  When  invalid,  or  not  a  good  defence,  it  is  a  general  rule  that 
a  discharge  only  operates  against  claims  which  were  provable  as 
debts  under  the  insolvency  proceedings.^^  A  debt  due  the  United 
States  is  not  barred  by  a  discharge.^*  A  legal  lien  upon  property, 
secured  before  the  bankrujJtcy  proceedings,  is  not  affected  by  the 
discharge.^*  /tnd  tne  discharge  of  the  mortgagor  is  no  defence 
to  an  action  to  foreclose  his  mortgage,  but  it  will  bar  a  judgment 
against  him  for  a  deficiency.^* 

Debts   created    by   fraud,^^    or    arising    from   defalcation    of 

a  debtor  liable  to   arrest  or  imprison-  7.   Pollitt  v.   Parsons,   2   Har.  &  J. 

ment  on  a  claim  due  nonresidents  after  (Md.)  6i. 

a  discharge  is  granted.     (Act  of  1885,  8.    Bickford    v.    Barnard,   8     Allen 

ch.  319.)  (Mass.)  314. 

1.  dcean  Nat.  Bank  w.  Olcott,  46  N.  9.  Luther  f.  Deyo,  19  Wend.  (N.  Y.) 
Y.  12.  629. 

2.  Palmer  v.   Preston,   45   Vt.   154;  10.   Lunning  v.  Brady,  10  Cal.  265. 
Shuman  v.  Strauss,  34  N.  Y.  Supr.  6.  11.   Houston  v.  State,   34  Tex.  542; 

3.  Hubbell  v.  Flint,  15  Gray  (Mass.)  Pierce  v.  Wilcox,  40  Ind.  70. 

550.  12.   U.  S.  V.  Herron,  20  Wall.,(U.  S.) 

4.  Monroe  v.  Upton,  50  N.  Y.  593.        251. 

6.  Jones  v.  Knox,  46   Ala.  53;  s.  u.,  13.  Jones  v.  Lellyet,  39  Ga.  64;  State 

7  Am.  Rep.  583.  v.  Recorder   etc.,    21    La.    Ann.  401; 

And  this  may  be  as  surety  on  a  bond  Barstow  v.   Hansen,  2    Hun  (N.  Y.) 

not  directly  for  the  payment  of  money,  333. 

such  as  one  for  the  return  to  an  offi-  14.  Roberts  v.  Wood,  38  Wis.  60. 

cer    of    property     attached     by     him.  15.    In  re  Wright,  36  How.   Pr.  (N. 

Payne  v.  Able,  7  Bush   (Ky.)  344;  s.  c,  Y.)  167;  In  re   Robinson,  36  How.  Pr. 

3  Am.  Rep.  316;  or  the  official  bond  of  (N.  Y.)  176;  In  re   Patterson,  2   Ben. 

a  constable;  McMinn   v.   Allen,  67  N.  (U.   S.)  155;    Stewart    v.  Emerson,  8 

Car.  131;  or  that  of  a  collector,  U.  S.  Nat.  Bank  Reg.  462. 

'V.  Throckmorton,  8  Nat.  Bank  Reg.  309.  An  insolvent  debtor  shown  to  have 

See  Sanders  v.  Best,  17  C.  B.    (N.  S.)  committed  any   "kind  of  fraud  to  the 

J31.  prejudice  of  his  creditors,  whether  it  is 

6.   Clay  V.  Smith,  3  Pet.  (U.  S.)  411.  specially  denounced   in   the  statute  or 
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a  public  officer,  or  in  some  fiduciary  capacity,  are  not  barred.* 
A  discharge  of  one  of  several  partners  or  joint  debtors  is  no 
■defence  to  an  action  against  the  others  therein.*  It  is  no  defence 
to  a  surety  in  a  bond  by  which  he  is  bound,  on  some  contingency, 
to  pay  his  principal's  debt,  such  as  one  to  secure  the  payment 
of  damages  and  costs  in  an  injunction  case,^  or  release  property 
from  an  attachment ;  *  or  a  bail  bond,^  that  his  principal  has 
been  discharged. 

A  debt  for   defalcation   as  guardian   is  not  affected  by  a  dis- 
charge.®    A  contract  made  prior   to  the  passage  of  the  law  is 


not,  ma;  be  proceeded  against  and  con- 
demned, under  Rev.  St.  La.,  §  1803. 
Majewski  v.  Creditors  (La.  i888),  4 
So.  Rep.  9. 

•  To  support  a  charge  of  fraud  under 
the  insolvent  lavir  of  Louisiana  it  is 
unnecessary  to  show  that  the  mass  of 
creditors  have  been  injured  by  the 
fraudulent  acts  of  the  insolvent  debtor, 
whereby  the  amount  of  property  appli- 
cable to  their  demands  has  been  re- 
duced. It  will  suffice  to  show  that  the 
insolvent  obtained  goods,  under  a  false 
and  fraudulent  pretence,  from  a  single, 
individual  creditor.  Mayewski  v.  Cred- 
itors, 4  So'.  Rep.  9. 

Where  a  creditor  of  an  insolvent 
accepts  the  dividend  under  a  compo- 
sition with  creditors,  and  gives  a  re- 
<;eipt  reciting  that  it  is  according  to 
the  composition  confirmed  by  the  court, 
he  waives  his  right  to  allege  that  the 
discharge  was  invalid  as  to  him,  on 
Ihe  ground  that  his  claim  antedated  the 
statutes  under  which  the  discharge  was 
-obtained,  though  he  appeared  at  the 
hearing  when  the  composition  was  pro- 
posed, and  raised  such  objection.  Eus- 
-tis  V.  Bolles,  146  Mass.  413. 

1.  Stow  V.  Parks,  i  Chand.  (Wis.) 
60. 

What  Is  Held  to  be  Fiduciary  Witliin 
This  Meaning.  This  has  been  held,  how- 
ever, not  to  apply  to  the  failure  of  an 
administrator,  entrusted  with  bills  as 
collateral,  to  a  debt  due  the  estate,  and 
apply  the  proceeds  as  directed.  Cro- 
nan  v.  Cotting,  104  Mass.  245;  s.  c,  6 
Am.  Rep.  232;  or  the  failure  of  an 
agent  to  account  for  and  pay  over  to 
his  principal  moneys  collected  by  him 
as  agreed.  Grover  etc.  Co.  v.  Clinton, 
8  Nat.  Bank  Reg.  113. 

But  it  does  apply  to  the  case  of  an 
agent  who  converts  to  his  own  use 
moneys  entrusted  to  him  solely  for  the 
purpose  of  being  invested  by  him  on 
tond   and  mortgage.      Flagg   v.   Ely, 


Edra.  S.  C.  (N.  Y.)  206;  and  that  of  an 
attorney  who  fails  to  pay  over  money 
collected  for  his  client.  Heifren  v. 
Jayne,  39  Ind.  463;  s.  c,  13  Am.  Rep. 
281;  Flangan  w.  Pearson,  42  Tex.  i;  s. 
c,  19  Am.  Rep.  40.  See,  however, 
Wolcott  V.  Hodge,    15    Gray    (Mass.) 

547- 

An  auctioneer,  who  receives  money 
for  goods  sold  by  him,  also  acts  in  a 
fiduciary  capacity,  and  his  discharge  is 
no  bar  to  a  suit,  therefore. 

The  obligation  of  a  bank  receiving 
money  in  its  ordinary'  capacity  from 
customers  is  not  fiduciary.  In  re  Bank 
of  Madison,  9  Nat.  Bank  Reg.  184. 

Commission  merchants  and  factors 
act  in  a  fiduciary  capacity,  and  claims 
against  them  for  the  proceeds  of  goods 
sold  by  them,  which  have  been  con- 
verted by  them  to  their  own  use  or 
not  paid  over  on  demand,  are  not 
barred  by  a  discharge.  Gay  v.  Farran, 
2  Cin.  (Ohio)  426;  Banning  v.  Bleak- 
ley,  27  La.  Ann.  257;  s.  c,  21  Am.  Rep. 
554;  Lemcke  v.  Booth,  47  Mo.  387. 
In  matter  of  Seymore,  6  Int.  Rev.  Rec. 
(U.S.)  60.  In  re  Kimball,  6  Blatchf. 
(U.  S.)  292. 

A  receipt  reciting,  "Rec'd  of  H. 
$5,000.00  for  the  pjirchase  of  stocks  and 
margins  on  the  same,  for  which  I  agree 
to  acc't  for  on  demand,"  held,  under  the 
Massachusetts  statute  not  to  be  such  a 
fiduciary  debt  as  a  discharge  would 
bar.  Halpine  v.  May,  100  Mass. 
498. 

3.  Matter  of  Levy,  2  Ben.  (U.  S.) 
169;  Payne  v.  Able,  7  Bush  (Ky.)  344; 
s.  c,  3  Am.  Rep.  316;  Elsworthtr.  Cald- 
well, 18  Abb.  Pr.  (N.  Y.)  20. 

2.  Eastman  ■v.  Hibbard,  54  N.  H. 
504;    s.  c,  20  Am.  Rep.  157.. 

4.  Holyoke  V.  Adams,  i  Hun  (N. 
Y.)  223. 

5.  Claflin  v.  Cogan,  48  N.  H.  411. 

6.  Halliburton  i/.' Carter,  10  Nat. 
Bank  Reg.  357. 
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not  affected  by  a  discharge  under  it.^  It  does  not  bar  a  debt 
due  the  State.*  It  is  no  bar  to  one  who  had  no  notice  of  the 
proceedings.''^  A  discharge  granted  after  the  repeal  of  the  la;w, 
withou';  a  saving  clause  in  the  application,  is  void.* 

Where  the  court  has  iurisdiction  in  the  matter,  mere  irregulari- 
ties in  the  proceedings  will  not  render  the  discharge  void.^ 


1.  Wyman  v.  Mitchell,  i  Cow.  (N. 
Y.)3i6. 

A  discharge  under  the  Vermont  In- 
solvent law  does  not  bar  a  debt  con- 
tracted before  its  passage,  the  creditor 
in  no  waj  becoming  r.  party  to  the  pro- 
ceedings in  insolvency.  Nor  is  such 
debt  discharged  though  merged  in  a 
judgment  rendered  after  the  discharge, 
and  which  judgment  is  the  basis  oi  this 
action.  A  law  discharging  Such  debt 
is  unconstitutional.  Cbi.way  v.  Sea- 
mons,  55  Vt.  8;  s.  c,  45  Am.  Rep.  579; 
Percy   v.   Foote,  36  Conn.  102. 

2.  People  V.  Herkimer,  4  Cow.  (N. 
Y.)  345;  People  v.  Rossiter,  4  Cow. 
(N.  Y.)  143. 

A  discharge  under  the  insolvent 
laws  releases  the  debtor  from  a  judg- 
ment previously  rendered  against  him 
on  behalf  of  the  State,  and  will  protect 
him  from  a  ca.  sa.  on  such  judgment, 
and  if  arrested  the  court  will  discharge 
him  on  motion.  State  t>.  Walsh,  2  GUI 
&J.  (Md.)  406. 

A  discharge  in  insolvency  does  not 
release  the  insolvent  from  arrearages  of 
state,  county,  or  town  taxes,  as  the 
'  insolvency  statute  contains  no  words 
declaratory  of  such  intention.  Inhabi- 
tants of  Cape  Elizabeth  v.  Skillin, 
(Me.)  12  Atl.  Rep.  543. 

3.  Wetherbee  v.  Martin,  16  Gray 
(Mass.)  518. 

4.  State  V.  Shinn,  5  N.  J.  L.  553. 

5.  Cobbossee  Nat.  Bank  v.  Rich 
(Me.  1889),  16  Atl.  Rep.  506. 

Miscellaaeous. — The  legal  debt  of  an 
obligor  in  a  bond  is  contracted  at  the 
time  of  making  the  bond  and  a  dis- 
charge in  insolvency  granted  to  the 
obligor  after  making  the  bond,  although 
prior  to  breach  of  the  condition  will 
bar  his  liability.  State  v.  Culler,  18 
Md.  418. 

If  a  person  gets  a  note  discounted  at 
a  bank,  and  on  the  maturity  of  the  note, 
having  on  deposit  a  sum  insuflBcient 
to  pay  the  .note  gets  another  note  dis- 
counted at  the  same  bank  and  deposits 
the  proceeds  to  his  account,  and  then 
draws  his  check  on  the  bank  for  the 
amount  of  the  first  note  payable  to  the 
bank  as  holder,   this  is   a  payment  of 


that  note,  within  the  Gen.  Sts.,  ch.  118, 
§  87,  which,  if  the  other  conditions 
mentioned  in  the  statute  exist,  will  for- 
feit his  right  to  a  discharge  in  insolv- 
ency. It  is  within  the  discretion  of  the 
presiding  judge,  alter  a  case  has  been 
committed  to  the  jury,  to  refuse  to  give 
them  further  instructions;  and  to  the 
exercise  of  this  discretion  no  exception 
lies.     Phillips's  Case,  132  Mass.  233. 

Although  the  statute  requires  an  ac- 
curate description  01  the  insolvent's 
estate,  a  statement  of  "debts  due  peti- 
tioner, $ ,"  is  sufficient  after  dis- 
charge, as  against  collateral  attack.  Id. 

Nor  will  it  avoid  the  discharge  that 
debts  were  omitted  from  the  inventory, 
it  appearing  that  they  were  worthless, 
and  barred  by  limitation.     Id. 

A  discharge  under  the  Vermont  in- 
solvent law  is  not  a  bar  to  recovery  on 
a  note  owned  by  one  who,'  when  the 
discharge  was  granted,  was  a  citizen  of 
another  State,  and  in  no  way  a  party 
to  the  Insolvency  proceedings,  though 
the  note  was  executed  in  Vermont,  of 
which  State  both  parties  were  then 
citizens.  Roberts  v.  Atherton  (Vt.), 
15  AU.  Rep.  159. 

,  Rev.  St.  Me.,  ch.  70,  §  49,  which  pro- 
vides that  the  certificate  given  to  the 
insolvent  shall  be  conclusive  evidence 
in  his  favor  of  the  fact  and  regularity 
of  such  discharge,  applies  as  well  to 
discharges  obtained  under  a  composi- 
tion as  to  those  in  regular  insolvency 
proceedings. 

Section  62  requires  the  debtor  to  pro- 
duce at  a  meeting  of  the  creditors  an 
affidavit  signed  by  him,  to  be  sworn  to 
before  the  judge,  that  "my  assets  and 
liabilities  are  correctly  stated  in  the 
schedule  hereunto  annexed."  Held, 
that  where  the  affidavit  produced  was 
in  due  form,  but  from  inadvertence  of 
either  judge,  register,  or  party,  the 
schedules  and  affidavit  were  filed 
away  without  being  annexed,  the  dis- 
charge was  not  thereby  rendered  void. 

It  is  not  a  legal  objection  to  a  debt- 
or's discharge  that  the  schedule  of  as- 
sets lodged  with  the  messenger  was 
adopted  as  a  schedule  for  use  in  the 
composition    proceedings,    though    to 
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e.  Effect  Upon  Rights  of  Insolvent. — A  debtor  discharged  under 
the  insolvent  laws  cannot  sue  or  be  sued  in  respect  to  the  prop- 
erty transferred  under  such  law  for  the  benefit  of  creditors.^ 

An  insolvent  maker  of  a  promissory  note  who  has  obtained  his 
discharge  is  liable  to  an  endorser  who  paid  the  note  before  the 
discharge.** 

A  discharge,  void  as  to  its  effect  in  relieving  the  defendant  from 
the  payment  of  his  debts  is  equally  inoperative  to  protect  him 
from  imprisonment.* 

Discharges  are  personal,  and  do  not  operate  to  discharge  one 
who  is  a  joint  debtor  with  the  insolvent.*  A  discharge  vests  in 
his  trustees  all  his  real  and  personal  property.^ 

The  fact  that  the  debtor  was  not  actually  insolvent  does  not 
affect  the  discharge.® 

The  effect  of  a  discharge  in  insolvency  is  to  be  determined  by 
the  law  in  force  at  the  time  it  is  granted,  and  not  by  the  law  in 
force  at  the  time  the  proceedings  in  insolvency  are  begun.'' 

/.  How  Proven,  etc. — The  discharge  of  an  insolvent  can  only 
be  proved  by  the  record  or  by  parol ;  but  unless  the  existence  of 
the  record  be  first  shown,  other  evidence  is  inadmissible.^ 

A  certificate  of  discharge  is  conclusive  as  to  all  facts  stated  in 
it,  except  acts  of  fraud  specified  ®  in  the  statute. 


furnish    new    and    separate    schedules 
would  be  a  more  commendable  practice. 

The  discharge  cannot  be  invalidated 
by  proof  that  creditors  holding  the 
requisite  amount  of  claims  did  not  as- 
sent to  the  composition  under  which 
the  discharge  was  obtained,  the  record 
showing  that  the  agreement  presented 
to  the  judge  was  on  its  face  sufficient, 
and  the  judge  having  adjudged  it  to  be 
so.  Cobbossee  Bank  etc.  v.  Rich  (Me. 
1889),  16  Atl.  Rep.  506. 

1.  Hall  V.  McPherson, 3  Bland  (Md.) 
529;  Young  V.  Willing,  2  Dall.  (U.  S.) 
276. 

Frost  V.  Carter,  2  Cai.  (N.  Y.) 

3"- 

Witt  V.  Follett,  4  Wend.  (N.  Y.) 


2. 
Cas, 

3. 
501 


An  insolvent  discharge,  after  a  ver- 
dict and  before  judgment,  in  an  action 
of  trespass,  does  not  protect  a  defendant 
from  imprisonment.  Hodges  v.  Chace, 
2  Wend.  fN.  Y.)  248. 

4.  Elsworth  v.  Caldwell,  27  How. 
Pr.  (N.  Y.)  188. 

The  discharge  of  a  husband  under 
the  insolvent  laws  does  not  operate  to 
discharge  the  wife  from  her  obligation 
to  pay  a  promissory  note,  of  which  she 
and  her  husband  were  the  makers. 
AUers  v.  Forbes,  59  Md.  374;  :>.  c,  43 
Am.  Rep.  557. 


5.  McAlister  v.  Samuel,  17  Pa.  St. 
114;  Moncure  v.   Hanson,    15   Pa.    St. 

385- 

6.  The  fact  that  a  petitioner  for  the 
benefit  of  the  insolvent  laws  is  not 
actually  insolvent,  does  not  •  affect  the 
validity  of  his  discharge,  nor  oust  the 
jurisdiction  of  the  insolvent  court.  In 
such  case  the  surplus  remainihg  in^the 
hands  of  the  trustee,  after  payment  of 
debts,  belongs  to  the  insolvent  by  way 
of  resulting  trust,  and  is  not  held  by 
the 'trustee  under  any  express  trust  for 
the  benefit  of  the  petitioner.  Weaver 
Vi  Leiman,  52  Md.  708. 

7.  Batten  v.  Sisson,  133  Mass.  557. 

8.  Loughry  v.  McCullough,  i  Pa. 
St.  503;  Karch  v.  Comm.,  3  Pa.  St. 
269. 

The  acknowledgment  by  =>  debtor  of 
his  indebtedness  and  insolvency  is  evi- 
dence thereof  between  the  parties.  Guy 
V.  Mcllree,  26  Pa.  St.  92. 

In  an  action  on  an  insolvent's  bond 
the  record  of  his  discharge  is  not  con- 
clusive that  he  gave  the  creditors  notice 
required  by  law.  Berens  v.  Rasch,  9 
Phila.  (Pa.)  45. 

9.  Lester  •&.  Thompson,  i  Johns.  (N. 
Y.)  300. 

The  certificate  of  an  insolvent  is  not 
conclusive  evidence  of  the  facts  therein 
stated;   but  when  ofiered  in  evidence, 
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g.  Must  be  Pleaded. — A  discharge  will  not  avail  as  a  defence 
unless  pleaded;^  and  a  neglect  to  plead  it,  although  arising  from 
ignorance  of  the  law,  will  not  be  aided  by  the  court.*  It  must  be 
pleaded  specially,*  and  it  should  show  that  the  court  that  granted 
it  had  jurisdiction.* 

It  is  a  matter  of  record,  and  should  be- pleaded  as  such.^  If 
obtained  too  late  to  be  pleaded  originally,  or  by  amendment,  the 
defendant's  remedy  is  by  motion  to  stay  execution.® 

h.  Extra  Territorial  Effect!^ 

i.  New  Promise?' — A  discharge  will  only  protect  a  debtor  when 
he  claims  its  protection,  and  he  may  revive  an  obligation  barred 
by  his  discharge  by  means  of  a  new  promise  made  after  the  filing 
of  the  petition  in  bankruptcy,  and  either  before  or  after  his 
discharge.® 

To  be  effective,  the  new  promise  must  be  distinct,  specific,  un- 


the  court  may  look  into  the  record  of 
the  proceedings  in  insolvency,  in  order 
to  determine  whether  the  certificate 
was  properly  granted.  Gardner  v. 
Nute,  2  Cush.  (Mass.)  333. 

Evidence,  etc. — Action  on  a  promis- 
sory note.  The  defendant  pleaded  a 
discharge  in  insolvency.  Held,  that 
the  plaintiff  might  show  in  answer  to 
the  plea  that  the  defendant  had  inten- 
tionally omitted  certain  real  property 
owned,  by  him  from  the  schedule  an- 
nexed to  his  petition.  Dean  v.  Baker 
et  al.,  64  Cal.  232. 

A  debtor,  after  his  discharge  in  in- 
solvency, wrote  to  his  creditor  express- 
ing his  desire  to  pay  all  his  debts,  and 
his  hope  and  trust  that  he  would  be 
able  to  pay  the  debt  of  his  creditor  in 
future,  mentioning  partial  payments 
made,  and  regretting  that  he  could  not 
do  more.  Held,  insufficient  to  prevent 
the  operation  of  his  discharge.  Ken- 
ney  v.  6rown,  139  Mass.  345. 

A  motion  to  set  aside  a  decree  of 
final  discharge  in  insolvency  rests 
largely  on  the  discretion  of  the  nisi 
frius  court,  and  will  not  be  reviewed 
except  in  case  of  an  abuse  of  that  dis- 
cretion. Longnecker  v.  His  Creditors 
(Cal.),  17  Pac.  Rep.  220. 

The  Massachusetts  St.  of  1879,  ch.  245, 
§  4,  making  a  certificate  of  discharge. in 
insolvency  conclusive  evidence  of  the 
fact  and  regularity  of  the  discharge, 
unless .  annulled  by  the  court  which 
granted  it,  is  applicable  to  a  certificate 
granted  after  its  passage  upon  proceed- 
ings begun  before,  although  the  action 
ip  which  the  discharge  is  pleaded  wa§ 
begun  before  the  passage  of  the  statute. 
Upham  V.  Raymond,  132  Mass.  186. 


The  Massachusetts  St.  of  1879,  ch. 
245,  §  4,  making  a  certificate  of  dis- 
charge in  insolvency  conclusive  evi- 
dence of  the  fact  and  regularity  of  the 
discharge,  unless  annulled  by  the  court 
which  granted  it,  is  constitutional,  and 
is  applicable  to  a  certificate  granted 
after  its  passage  upon  proceedings  be- 
gun before.  Kempton  v.  Saunders,  130 
Mass.  236. 

1.  Jenks  V.  Opp,  43  Ind.  108;  Rudge 
V.  Rundle,  i   Thomp.  etc.  (N.  Y.)  649. 

If  he  neglects  to  do  so,  the  court  will 
not  afterwards  relieve  him  on  motion. 
Price  -v.  Peters,  15  Abb.  Pr.  197. 

2.  Ackerman  v.  Van  Houten,  5  Hals. 
(N.J.)  332. 

3.  Cross  V.  Hobsoti,  2  Cai.  (N.  Y.) 
102. 

4.  Morgan  v.  Dyer,  10  Johns.  (N.  Y.) 
161;  Wyman  v.  Mitchell,  i  Cow.  (N. 
Y.)  316. 

5.  Murphy  -v.  Richards,  5  W.  &  S. 
(Pa.)  279. 

6.  Cornell  v.  Dakin,  38  N.  Y.  (11 
Tiff.)  253;  World  Co.  v.  Brooks,  7 
Abb.,  N.  S.  (N.  Y.)  212. 

7.  See  as  to  extra  territorial  effect. 
Conflict  of  Lavi's,  3-,  Am.  &  Eng. 
Encyc.  of  Law  622. 

A  discharge  in  insolvency  by  an  in- 
solvent court  of  Oregon  to  one  of  its 
citizens  is  no  bar  to  an  action  brought 
by  a  citizen  of  another  State  in  Ore- 
gon, when  such  creditor  was  not  a  party 
to  the  insolvency  proceedings.  Main 
V.  Messner  (Oreg.),  20  Pac.  Rep.  255. 

8.  See  also  Limitations. 

9.  Hornthal  v.  McRae,  67  N.  Car. 
21;  Chabot  V.  Tucker,  39  Cal.  434. 

After  a  discharge  in  insolvency,  as 
where  the  cause  of  action  is  barred  by 
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ambiguous,  certain,  and  satisfactorily  proved.^     If  the  promise  is 
conditional,  the  performance  of  the  condition  must  be  shown.* 


the  statute  of  limitations,  a  new  prom- 
ise is  necessary  in  order  that  an  action 
may  be  brought  upon  a  prior  liability. 
It  is  the  new  promise  and  not  the  for- 
mer liability  that  is  the  cause  of  action, 
and  it  must  be  so  pleaded.  Chabot  v. 
Tucker,  39  Cal.  434. 

1.  Richardson  v.  Brecker,  7  Colo.  58; 
Stern  v.  Nussbaura,  47  How.  Pr.  (N. 
Y.)  489;  Landas  v.  Roth,  109  Pa.  St. 
621. 

2.  Sufflelent  Promise. — A  debtor,  after 
proceedings  in  insolvency  had  been 
begun,  wrote  to  his  creditor:  "My  last 
meeting  of  insolvency  comes  off  the 
last  of  this  month,  when  I  intend  to 
receive  my  discharge.  I  wish  I  could 
give  you  some  money,  as  you  ask,  but 
cannot  at  present.  I  shall  not  take 
any  notice  of  your  abuse  of  me  till  I 
have  paid  you  the  amount  I  owe  you, 
which  I  shall  surely  do."  Held,  in  an 
action  on  the  debt,  that  the  letter  did 
not  take  the  debt  out  of  the  operation 
of  a  discharge  in  insolvency  subse- 
quently obtained.  Dennan  v.  Gould, 
141  Mass.  16. 

A  debtor  wrote,  "I  think  I  see  m^' 
way  clear  to  pay  you  $200,  and  interest 
I  owe  you.  I  am  in  hopes  another  two 
years  will  enable  me,  from  my  present 
income,  to  clear  off  all  pressing  debts. 
Rest  assured  that  not  a  day 
of  pecuniary  freedom  will  pass  over 
my  head  without  you  hearing  from  me." 
Held,  insufficient.  Pierce  v.  Seymour, 
52  Wis.  272. 

"I  am  sorry  that  you  had'^o  pay  the 
notes  of  Frank  Pellond  and  myself, 
upon  which  you  were  surety  for  us.  I 
cannot  at  this  time  pay  you  the  money, 
but  propose  to  pay  you  my  share, 
which  I  am  told  is  about  $413.  I  hope 
to  be  able  to  pay  soon,  but  will  let  you 
know  in  a  fe*v  days,"  was  held  to  be 
sufficient.  Rolfe  -v.  Pellond,  19  N.  W. 
Rep.  970. 

Also,  "If  I  ever  get  able  I  will  pay 
3'ou  every  dollar  I  owe  you  and  all  the 
rest.  You  can  tell  all  as  soon  as  I  get 
anything  to  pay  with  I  will  pay.  As 
for  giving  note,  it  is  no  use.  I  will  pay 
just  as  quick  without  it,"  held  sufficient. 
Devereaux  v.  Henry,  ig  N.W.  Rep.  697. 

Insufficient  Promise. — The  plaintiffs 
declare  upon  a  promissory  note  for 
$3,764.58,  dated  March  20th,  1867,  pay- 
able one  day  after  date,  with  interest. 
The  defendant  appeared  and  pleaded 


his  discharge  in  bankruptcy  in  bar  to 
the  action.  The  plaintiffs  replied  a 
new  promise  in  writing  made  while  the 
proceedings  in  bankruptcy  were  pend- 
ing. They  promise  the  plaintiffs  to 
collect  their  debt.  They  alleged  that 
the  promise  is  contained  in  the  follow- 
ing letter,  which  is  made  a  part  of  their 
replication,  viz.: 

Crockett's  Bluff,  Ark.,  Jan.  7th,  1868. 
Messrs.  Thos.  H.  Allen  &  Com.: 

Dear  Sir:  I  avail  myself  of  this 
opportunity  to  give  3'Ou  fair  statement 
of  my  pecuniary  affairs.  First:  I  failed 
to  make  a  crop.  Second:  Find  myself 
involved  as  security  to  the  amount  of 
five  or  eight  thousand  dollars;  was  sued 
and  judgment  was  rendered  against  me 
at  the  last  term  of  court  for  about  four 
thousand  dollars,  sum  sufficient  to  sell, 
all  the  available  property  that  I  am  in 
possession  of.  I  lost  about  three  thou- 
sand dollars  by  persons  taking  the 
bankrupt  law.  This  my  situation,  I 
was,  as  you  can  readily  conclude,  in  a 
bad  fix.  To  remain  as  I  was  at  that 
time  my  property  would  be  sold  to  pay 
security  debts,  and  my  just  creditors 
would  not  get  any  part  of  it  and  that  I 
would  be  reduced  to  insolvency,  and 
still  judgments  against  me.  As  a  last 
resort  concluded  to  render  a  schedule 
myself,  in  order  to  force  a  fro  rata  di- 
vision of  my  effects.  The  five  bales  of 
cotton  I  shipped  you  were  all  my  crop, 
to  pay  you  for  the  meat  that  you  had 
sent  me  to  enable  me  to  make  the  little 
crop  that  I  did  make.  Thecash  that  I 
requested  you  to  send  me  was  for  my- 
self and  William  F.  Ferguson,  to  pay 
his  hands  for  labor;  and  one  hundred 
and  fifty  yards  of  the  bagging  was  for 
W.  F.  Ferguson,  and  one  barrel  of  the 
salt.  I  have  been  absent  from  home 
for  the  last  two  weeks;  got  home  last 
night  and  have  not  seen  him  yet,  but 
suppose  he  has  shipped  you  some  cot- 
ton. If  he  has  not  done  so,  I  will  see 
that  he  sends  you  cotton  at  once.  Be 
satisfied  all  will  be  right.  I  intend  to 
pay  all  my  just  debts  if  money  can  be 
made  out  of  hired  labor.  Security  debt 
I  cannot  pay.  I  shall  have  a  hard  time, 
I  suppose,  this  season,  but  will  do  the 
best  I  can. 

January  8th.  Since  the  above  was 
written  I  have  seen  William  Ferguson. 
He  says'  he  shipped  you  two  bales  cot- 
ton ten  or  twelve  daj'S  ago,  and  shipped 
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in  my  name,  as  the  bagging  was  ordered 
b}'  me  for  him.  William  Ferguson 
will  be  in  Memphis  betwixt  this 
and  the  first  of  March,  and  will  call  and 
see  you  on  business  matters  betwixt 
me  and  yourself.  All  will  be  right  be- 
twixt me  and  yourself.  All  will  be 
right  betwixt  me  and  my  just  creditors. 
Don't  think  hard  of  me.  Attribute  my 
poverty  to  the  unprincipled  Yankee. 
Let  me  hear  from  you  as  usual.  Yours 
very  respectfully,  A.  H.  Ferguson. 

To  this  replication  the  defendant  de- 
murred. The  demurrer  was  sustained 
by  the  circuit  court,  and  the  plaintiffs 
appeal  to  this  court. 

It  is  necessary  to  discuss  but  a  single 
question.  Does  the  letter  defendant  set 
forth  in  the  replication  contain  a  suffi- 
cient promise  to  pay  the  debt  in  suit.' 
All  the  authorities  agree  in  this,  that 
the  (see  Hillard  on  Bankruptcy,  264 
and  266  where  cases  are  collected) 
promise  by  which  a  discharged  debt  is 
revived  must  be  clear,  distinct  and  un- 
equivocal. It  may  be  an  absolute  or  a 
conditional  promise,  but  in  either  case 
it  must  be  unequivocal,  and  the  oc- 
currence of  the  condition  must  be 
averred  if  the  promise  be  conditional. 
The  rule  is  different  in  regard  to  the 
defence  of  the  statutes  of  limitations 
against  a  debt  barred  by  the  lapse  of 
time.  In  that  case,  acts  or  declara- 
tions recognizing  the  present  exist- 
ence of  the  debt  have  often  been 
held  to  take  a  case  out  of  the  statute. 
Not  so  in  the  class  of  cases  we  are  con- 
sidering. Nothing  is  sufficient  to  re- 
vive a  discharged  debt  unless  the  jury 
are  authorized  by  it  to  say  that  there  is 
the  expression  by  the  debtor  of  a  clear 
intention  to  bind  himself  to  the  pay- 
ment of  the  debt.  Thus  partial  pay- 
ments do  not  operate  as  a  new  promise 
to  pay  the  residue  of  the  debt.  The 
payment  of  interest  will  not  revive  the 
liability  to  pay  the  principal,  nor  is  the 
expression  of  an  intention  to  pay  the 
debt  sufficient.  The  question  must  be 
left  to  the  jury  with  instructions  that  a 
promise  must  be  found  by  them  to 
have  been  made  before  the  debtor  is 
bound.  Hill.  Bankr.,  264-266,  where 
the  cases  are  collected.  The  plaintiffs 
in  error  contend  that  such  promise  is 
to  be  found  in  the  letter  of  the  defend- 
ant, forming  a  part  of  their  replication. 
They  rely  chiefly  on  these  expressions: 
"Be  satisfied;  all  will  be  right."  "1  in- 
tend to  pay  all  my  just  debts,  if  money 
can  be  made  from  hired  labor."  "Se- 
curity debts  I  cannot  pay,"  and  on  the 


postscript  where  he  adds,  "All  will  be 
right  betwixt  me  and  my  just  cred- 
itors." There  can  be  no  more  uncer- 
tain rule  of  action  than  that  vi^hich  is 
furnished  by  an  intention  to  do  right. 
HovF  or  by  whom  is  the  right  to  be  as- 
certained? What  is  right  in  a  particu- 
lar case.'  '  Archbishop  Whately 
says :  "That  which  is  conformable  to  the 
supreme  will  is  absolutely  right,  and  is 
called  right  simply  without  reference  to 
a  special  end.  The  opposite  to  right  is 
wrong."  This  announces  a  standard 
of  right,  but  it  gives  no  particle  of  aid. 
What  may  be  right  between  the  de- 
fendant and  his  creditors  is  as  difficult 
to  determine  as  if  he  had  no  such 
standard.  It  is  not  absolutely  certain 
that  it  is  right  for  a  creditor  seizing  his 
debtor  to  say,  pay  me  what  thou  owest, 
or  that  it  is  wrong  for  the  debtor  to  re- 
sist such  an  attack.  It  is  not  unnatural 
that  the  creditors  should  think  that 
payment  of  the  debt  was  right  and  that 
it  was  the  only  right  in  the  case.  It  is 
equally  natural  that  the  debtor  should 
entertain  a  different  opinion.  The  law 
holds  it  to  be  right  that  a  'debtor  shall 
devote  his  entire  property  to  the  pay- 
ment of  his  debts,  and  when  he  has 
done  this  that  after  acquired  properly 
shall  be  his  own  to  be  held  free  from 
the  obligation  of  all  his  debts  as  well  as 
security  debts.  Neither  the  supreme 
will,  so  far  as  we  can  ascertain  it,  nor 
the  law  of  the  land,  requires  that  a 
debtor  whose  family  is  in  need,  or  who 
is  himself  exhausted  by  a  protracted 
struggle  with  poverty  and  misfortune, 
should  prefer  a  creditor  to  his  family; 
that  he  should  appropriate  his  earnings 
to  th6  payinent  of  a  debt  from  which 
the  judgment ,  of  the  law  has  released 
him,  rather  than  to  the  support  of  his 
family  or  his  own  comfort.  What 
an  honest  man  should  or  would  do 
under  such  circumstances  it  is  not 
always  easy  to  say.  When,  there- 
fore, the  debtor  in  this  case  wrote 
to  the  plaintiff:  "Be  satisfied,  I  in- 
tend to  do  right;  all  will  be  right  be- 
twixt my  just  creditors  and  myself,"  he 
cannot  be  understood  as  saying  that  he 
would  certainly  pay  his  debt,  much  less 
that  he  would  pay  it  immediately,  as 
the  plaintiff  assumes.  What  is  or 
what  may  be  right  depends  upon  many 
circumstances.  The  principle  is  im- 
practicable as  a  rule  of  action  to  be  ad- 
ministered by  the  courts.  There  is  no 
standard  known  to  us  by  which  we  are 
able  to  say  that  it  is  wrong  in  the  de- 
fendant not  to  pay  the  plaintiff's  debt. 
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20.  Exemptions. — Whatever,   as  a  rule,  is  exempt  from   execu- 
tion may  be  reserved  by  the  debtor,^  and  an  express  reservation 


We  are  of  the  opinion  that  the  letter 
.  produced  does  not  contain  evidence  of 
a  promise  to  pay  the  debt  in  suit  and 
that  the  judgment  appealed  from  must 
be  affirmed.  Allen  v.  Furgeson,  85  U. 
S.  I. 

Opposition  to  Dlscliarge. — The  court 
of  common  pleas  of  the  county  of  Mid- 
dlesex has  not  power  to  discharge 
under  the  insolvent  laws  a  defendant 
from  confinement  he  is  undergoing  in 
the  county  jail,  by  virtue  of  an  execu- 
tion against  the  body,  issued  by  the 
recorder  of  the  city  of  Perth  Amboy, 
on  conviction  for  violation  of  the  ordi- 
nance of  said  city  in  relation  to  inns 
and  taverns,  beer  saloons,  etc.  Pro- 
ceedings under  said  ordinance  are 
criminal  in  their  character.  The  in- 
solvent laws  apply  only  to  civil  actions. 
State  V.  Brophy,  43  N.  J.  L.  589. 

Any  creditor  of  an  insolvent  may 
file  his  opposition  to  the  debtor's  dis- 
charge, and  may  withdraw  the  same  at 
his  pleasure,  without  the  consent  of  the 
other  creditors.  Brangon  v.  His 
Creditors,  64  Cal.  394. 

This  court  has  no  jurisdiction,  under 
the  Massachusetts  Gen.  Sts.,  ch.  n8,  § 
16,  of  a  petition  in  the  nature  of  an  ap- 
peal by  a  creditor  from  the  decision  of 
the  court  of  insolvency  granting  a  dis- 
charge to  a  debtor,  although  since  the 
St.  of  1879,  <^h.  245,  §  4,  the  creditor 
cannot  impeach  the  validity  of  the  dis- 
charge in  an  action  at  law.  Kempton 
V,  Saunders,  132  Mass.  466. 

Under  the  insolvent  law  of  1852,  it 
was  competent  for  the  regularly  elected 
assignee,  being  a  schedule  creditor,  to 
file  a  written  opposition  to  the  insolv- 
ent's discharge  on  the  ground  of  fraud 
in  wilfully  and  knowingly  omitting 
property  from  the  schedule  and  execut- 
ing sham  deeds  with  intent  to  defraud 
creditors.  Such  an  opposition  having 
been  stricken  out  by  the  court,  held, 
error.  Hinkel  v.  His  Creditors,  63  Cal. 
328. 

Under  the  Maryland  Insolvency  act 
of  May  4th,  1852,  it  was  not  required 
that  a  creditor  should  be  a  judgment 
creditor,  in  order  to  give  him  a  status 
in  court  to  oppose  the  application  of  an 
insolvent  for  a  discharge.  The  setting 
aside  by  the  court  in  which  it  was  ren- 
dered of  a  judgment  recovered  by  Van 
W.  against  D.,  on  the  ground  that  no 
notice   was    given    to    D.'s   attorneys. 


does  not  prevent  Van  W.  from  oppos- 
ing, as  a  creditor  under  the  Insolvency 
act  of  May  4th,  1852,  the  application  of 
D.,  under  that  act,  for  a  discharge, 
when  the  opposition  filed  by  Van  W. 
and  the  schedules  filed  by  D.  in  the  in- 
solvency proceedings  show  that  he  is  a 
creditor  of  D.;  and  it  is  error  for  the 
court,  on  motion,  in  the  insolvency 
proceeding,  to  dismiss  the  opposition 
of  Van  W.  on  the  ground  that  he  has 
no  status  in  court  on  which  to  make 
such  opposition.  Davenport  v.  His 
Creditors,  62  Md.  29. 

1.  Garnor  v.  Frederick,  18  Ind.  507; 
HoUister  v.  Lond,  2  Mich.  309;  Brooks 
V.  Nichols,  17  Mich.  38;  Smith  v. 
Mitchell,  12  Mich.  180;  Richardson  v. 
Marqueze,  59  Miss.  80;  Dow  v.  Plainer, 
16  N.  Y.  562;  Mulford  v.  Shiek,  26 
Pa.  St.  473;  Heckman  v.  Messinger,  49 
Pa.  St.  465;  Sugg  V.  Tillman,  2  Swan 
(Tenn.)  208;  Farquaharson  v.  McDon- 
ald, 2  Heisk.  (Tenn.)  404. 

The  homestead  of  an  insolvent  debtor 
passes  to  his  assignee  on  the  assign- 
ment of  his  estate  by  the  court,  when 
such  homestead  is  liable  to  be  taken  on 
execution  in  payment  of  debts  con- 
tracted before  it  was  acquired;  and  the 
assignee  may  convey  the  homestead  to 
one  who  has  purchased  the  premises  ot 
him. 

An  assignee's  deed,  which  describes 
the  interest  conveyed  as  "subject  to  the 
mortgagor's  homestead  right,"  means 
such  right  as  he  had  against  the  order 
of  assignment;  and,  whether  the  deed 
does  or  does  not  convey  the  homestead, 
it  still  remains  vested  in  the  assignee 
for  the  payment  of  such  debts,  and 
cannot  be  set  up  by  the  assignor.  Id. 
Tilden  v.  Cummins,  15   Atl.   Rep.  178. 

A  debtor  excepted  from  an  assign- 
ment for  the  benefit  of  creditors  all 
property  "exempt  by  law  from  attach- 
ment and  execution."  In  a  schedule, 
nnade  a  part  of  the  assignment,  mention 
was  made  of  a  quarter  section  of  land 
"incumbered  by  a  homestead  filing," 
and  described  as  "the  exempt  real 
property"  of  the  debtor,  "the  same  be- 
ing the  homestead  property  of  the 
within  assignor,  valued  at  $5,000." 
Held  that,  whether  the  value  placed 
upon  such  quarter  section  was  correct 
or  not,  the  purpose  of  the  assignor  was 
to  except  from  the  assignment  the 
whole  of  such  land,  and   no  interest  in 
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of  such  property  in  the  assignment  is  vahd.^  Some  courts  hold 
a  specific  mention  of  property  must  be  made,*  while  others  hold 
that  it  need  not  be  specifically  designated.*  The  claim  must  be 
made  with  promptness,*  and  will  be  lost  by  delay.*  It  is  too 
late  after  the  property  has  been  sold,®  and  proceeds  distributed. 
In  another  case,  however,  it  was  held  that  the  assignor  is  under 
no  obligation  to  make  any  selection  of  a  homestead  claimed  by 
him  as  exempt ; '  and  the  mere  failure  to  claim  the  exemption 
until  the  morning  preceding  the  sale  will  not  lose  him  the  right.* 
Partners  cannot  claim  any  partnership  property  as  exempt.* 
The  debtor  cannot  exempt  property  when  there  are  judgments 
against  him  in  which  he  has  waived  his  right  to  exemptions.**' 

INSOLVENT  LAWS.— See  Bankruptcy. 

INSPECTION.— See  note  ii. 


it  passed  to  the  assignees.      Wiliioit  v. 
Bryant  (Cal.  1887),  20   Pac.   Rep.  561. 

1.  Hildebrand  v.  Bowman,  100  Pa. 
St.  580;  Mulford  V.  Shirk,  26  Pa.  St. 
473;  Knight  V.  Waterman,  36  Pa.  St. 
258;  Lininger  v.  Raymond,  9   Neb    40. 

2.  An  assignment  reserving  "so. 
much  as  I  am  by  law  allowed  to  retain 
free  from  execution,"  has  been  held 
void,  the  court  saying:  "How  are  ex- 
cluded creditors  to  know  what  articles 
in  particular  are  claimed  under  those 
acts  (of  exemption),  if  they  are  thrown 
into  confusion  with  a  large  quantity  of 
the  same  nature  and  description.  The 
person  claiming  the  benefit  of  exemp- 
tion must  set  apart  what  the  law  allows 
nim,  that  it  may  be  known  by  all  who 
are  concerned,  and  separated  from  that 
part  of  his  estate  which  is  subject  to 
his  debts.  But  in  this  deed,  it  is  in- 
cluded in  the  conveyance  with  the 
mass  of  his  property  and  reserved  in 
general  terms.  Creditors  are  not  able 
to  judge  whether  the  quantity  or  kind 
of  property  specified  in  the  law  is 
claimed,  as  there  is  no  separation  or 
description  of  it."  Sugg  w.  Tillman,  2 
Swan  (Tenn.)  208.  An  assignment  re- 
serving "property  to  the  value  of  $400 
each  which  said"  assignors  "shall  elect 
to  retain  as  stock  in  trade  under  the 
laws  of  the  State  of  Kansas  exempting 
certain  property  from  sale  on  execution 
or  other  process,"  was  held  void  on  its 
face.  Clark  v.  Robbins,  8  Kan.  574; 
though  the  same  court  held  an  assign- 
ment by  a  partnership  of  all  their 
property  "except  what  is  by  law  ex- 
empt," valid,  the  provision  being  nuga- 
tory, as  none  of  the  assigned  property 
was  exempt.  Dodd  v.  Hills,  21  Kan. 
707. 
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3.  Richardson  v.  Marqueze,  "159  Miss. 
80;  Brooks  V.  Nichols,  17  Mich.  38; 
Hollister  v.  Loud,  2  Mich.  309;  Garnor 
V.  Frederick,  18  Ind.  507;  Mulford  v. 
Shirk,  26  Pa.  St.  473. 

4.  Shaeffer's  Appeal,  loi  Pa.  St.  45; 
Bowyer's  Appeal,  21  Pa.  St.  210;  Morrk 
V.  Shafer,  93  Pa.  St.  489. 

5.  Chilcoat's  Appeal,  loi    Pa.  St.  22. 

6.  Chilcoat's  Appeal,  loi   Pa.  St.  22. 
.7.  Batten  v.  Smith,  62  Wis.  92. 

8.  Rice  V.  Nolan,  33  Kan.  28. 

9.  Ex  parte  Hopkins,  104  Ind.  157. 

10.  Shaeflfer's  Appeal,  loi  Pa.  St.  45. 
An  insolvent  exchanged    a   quantity 

of  wheat  for  a  wagon  and  team,  with  a 
view  of  claiming  the  latter  exempt. 
Held  void. 

List  of  Authorities.  Burrill  on  As- 
signments (3d  erd.);  Wait  on  Insolvent 
Corporations, ;  Bishop  on  Insolv- 
ency (4th  ed.) 

11.  Inspection  Laws  within  the  mean- 
ing of  art.  I,  §  10,  cl.  2,  of  the  Con- 
stitution of  the  United  States,  which 
provides  that  "no  State  shall,  without 
the  consent  of  congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,, 
except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws."  Such 
laws  must  provide  for  the  examination 
of  personal  property,  or,  at  all  events, 
they  must  provide  for  an  examination 
by  some  crucial  test,  and  not  by  the 
taking  of  testimony  or  evidence.  An 
act  providing  for  the  examination  of 
immigrants  to  determine  whether  they 
are  "habitual  criminals,  or  pauper  luna- 
tics, idiots,  or  imbeciles,  or  deaf,  dumb, 
blin4,  infirm,  or  orphan  persons,  with- 
out means  or  capacity  to  support  them- 
selves, and  whether  they  .  .  .  are 
affected  with  any  infetcious  or  conta- 
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gious  disease,"  is  not  an  inspection 
law.  Said  the  court:  "What  laws  may 
be  properly  classed  as  inspection  laws 
under  this  provision  of  the  constitution 
must  be  determined  largely  by  the 
nature  of  the  inspection  laws  of  the 
States  at  the  time  the  constitution  was 
framed.  In  the  opinion  of  this  court, 
in  the  case  o^  Turner  v.  Maryland  (107 
U.  S.  38),  .  .  .  there  is:  an  elabo- 
rate examination  of  these  statutes, 
many  of  which  are  cited.  Similar  cita- 
tions are  found  in  a  foot  note  to  the  re- 
port of  Gibbons  v.  Ogden,  9  Wheat. 
(U.  S.)  iig.  We  feel  quite  safe  in  say- 
ing that  neither  at  the  time  of  the 
formation  of  the  constitution  nor  since 
has  anj'  inspection  law  included  any- 
thing but  personal  property  as  a  sub- 
ject of  its  operation.  .  .  In  addi- 
tion to  what  is  said  above,  it  is  apparent 
that  the  object  of  these  New  York 
enactments  goes  far  beyond  any  correct 
view  of  the  purpose  of  an  inspection 
law.  The  commissioners  are  to  'in- 
spect all  persons  arriving  from  any  for- 
eign country  to  ascertain  who  among 
them  are  habitual  criminals,  or  pauper 
lunatics,  idiots  or  imbeciles,  ...  or 
orphan  persons,  without  means  or  ca- 
pacity to  support  themselves,  and  sub- 
ject to  become  a  public  charge.'  It 
may  be  safely  said  that  these  are  mat- 
ters incapable  of  being  sufficiently  as- 
certained by  inspection.  What  is  an 
inspection?  Something  which  can  be 
accomplished  by  looking  at,  or  weigh- 
ing or  measuring  the  thing  to  be  in- 
spected, or  applying  to  it  at  once  a 
crucial  test.  When  testimony  or  evi- 
dence is  to  be  taken  and  examined,  it  is 
not  inspection  in  any  sense  whatever." 
People  V.  Com.  Gen.  Transatlantique, 
107  U.  S.  59. 

They  may  provide  for  the  examina- 
tion of  articles  imported,  and  those  in- 
tended for  domestic  use,  as  well  as  for 
the  examination  of  those  intended  for 
exportation.  Said  the  court  in  Neilson 
■u.  Garza,  2  Woods  (U.  S)  287:  "No 
doubt  the  primary  and  most  usual  ob- 
ject of  inspection  is  to  prepare  goods 
for  exportation  in  order  to  preserve  the 
credit  of  our  exports  in  foreign  markets. 
Chief  Justice  Marshall,  in  Gibbons 
■V.  Ogden,  says:  'The  object  of  inspec- 
tion laws  is  to  improve  the  quality  of 
articles  produced  by  the  labor  of  a 
country,  to  fit  them  for  exportation,  or, 
it  may  be,  for  domestic  use.  9  Wheat. 
(U.  S.)  203;  Story  on  the  Const.,  § 
1017.'  But  in  Brown  v.  Maryland,  he 
adds,  speaking  of  the  time  when  inspec- 


tion takes  place:  'Inspection  laws,  so 
far  as  they  act  upon  articles  for  expor- 
tation, are  generally  executed  on  land 
before  the  article  is  put  on  board  a 
vessel;  so  far  as  they  act  upon  importa- 
tions, they  are  generally  executed 
upon  articles  which  are  landed. 
The  tax  or  duty  of  inspection  is  a  tax 
which  is  frequently,  if  not  always,  paid 
for  service  performed  on  land.'  12 
Wheat.  (U.  S.)  419;  Story  on  the 
Const.,  (j  1017.  So  that,  according  to 
Chief  Justice  Marshall,  imported 
as  well  as  exported  goods  may 
be  subject  to  inspection;  and  they 
may  be  inspected  as  well  to  fit  them 
for  domestic  use  as  for  exportation. 
Bouvier  defines  inspection  as  the 
examination  of  certain  articles  made 
by  law  subject  to  such  examination, 
so  that  they  may  be  declared  fit  for 
commerce.  Law  Diet.  The  removal 
or  destruction  of  unsound  articles  is 
undoubtedly,  says  Chief  Justice 
Marshall,  an  exercise  of  that  power. 
Brown  v.  Maryland,  12  Wheat.  (U.  S.) 
419;  Story  on  the  Const.,  §  1024.  'The 
object  of  the  inspection  laws,'  says 
Justice  Sutherland,  'is  to  protect 
the  community,  so  far  as  they  apply  to 
domestic  sales,  from  frauds  and  imposi- 
tions; and  in  relation  to  articles  de- 
signed for  exportation,  to  preserve  the 
character  and  reputation  of  the  State 
in  foreign  markets.'  Clintsman  v. 
Northrop,  8  Cow.  (N.  Y.)  46  It  thus 
appears  that  the  scope  of  inspection 
laws  is  very  large,  and  is  not  confined 
to  articles  of  domestic  produce  or  manu- 
facture, or  to  aiticles  intended  for 
exportation,  but  applies  to  articles 
imported,  and  to  those  intended  for 
domestic  use  as  well." 

They  may  regulate  the  character  of 
the  package  containing  an  article  of  1 
commerce  without  providing  for  the 
examination  of  the  article  itself.  A 
law  providing  that  a  product  of  a  State 
shall  be  put  in  packages  of  a  certain  form 
and  of  certain  prescribed  dimensions, 
rendered  necessary  either  on  account  of 
the  nature  and  character  of  such 
product,  or  to  enable  the  State  to  iden- 
tify the  product  of  its  own  growth,  and 
to  furnish  the  evidence  of  such  identifi- 
cation in  the  markets  to  which  they  are 
exported,  is  an  inspection  law.  Turner 
■V.  Maryland,  107  U.  S.  38. 

They  may  require  the  article  to  be 
brought  to  a  warehouse  for  examination 
instead  of  requiring  the  inspector  to  go 
to  the  article.  Said  the  court,  in  Turner 
V.  Maryland,  107  U.  S.  38:  "It  being 
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INSTANTER— INSTEAD  OF— INSTRUCTIONS. 


INSTANTER.- 
INSTANTLY.- 
mSTEAD  OF.- 
INSTITUTION. 


-See  note  i. 

-See  note  2. 

-In  the  place  or  room  of.^ 

— See  note  4. 


INSTRUCTIONS— (See  Trial;    Practice;    Error;    Excep- 
TioN;  Jury;  Verdict). 


1.  Definition,  237. 

2.  Instructions   Must   be   Upon    the 

Law,  238, 

a.  Generally,  238. 

b.  Admissibility  of  Evidence,  240. 

c.  Construction  of  Pleadings,  240. 


d.  Construction  of  Written  Instru- 

ments, 241. 

e.  Construction    of     Parol     Con- 

tracts, 242. 
f.    Construction  of  Written  La'ws, 
242. 


lawful  to  require  the  article  to  be  sub- 
jected to  the  prescribed  examination  by 
a  public  officer  before  it  can  be  ac- 
counted a  lawful  subject  of  commerce, 
it  is  not  foreign  to  the  character  of  an 
inspection  law  to  require  that  the  article 
shall  be  brought  to  the  officer  instead 
of  sending  the  officer  to  the  article.  It 
is  a  matter  as  to  which  the  State  has 
a  reasonable  discretion." 

1.  "The  term  instanter  means,  it  is 
said,  that  the  act  shall  be  done  within 
twenty-four  hours  (Price  v.  Simpson, 
I  Taunt.  343;  Tidd,  567,  641,  674);  but 
a  doubt  has  been  suggested  by  whom 
the  account  of  hours  is  to  be  kept,  and 
whether  the  term  instanter,  as  applied 
to  the  subject  matter,  may  not  more 
properly  be  taken  to  mean  'before  the 
rising  of  the  court,'  when  the  act  is  to 
be  done  in  court;  or  'before  the  shutting 
of  the  office  on  the  same  night,'  when 
the  act  is  to  be  done  there.  Tidd,  567, 
641 ;  King  v,  Johnson,  6  East  587,  n." 
3  Chitty  Pr.  iii.  The  New  York  courts 
have  adopted  the  former  of  these  mean- 
ings. Harman  v.  Glover,  10  Wend. 
(Nn  Y.)  617;  Sabin  v.  Johnson,  7  Cow. 
(N.  Y.)  421.  But  the  Illinois  courts 
have  adopted  the  latter.  Northrop  v. 
McGee,  20  Bradw.  (111.)  108;  Montague 
■V.  Hanchett,  20  Bradw.  (111.)  226. 

2.  In  an  Inquisition  of  a  Coroner's 
Jury  or  in  an  Indictment  for  Murder. 
— The  time  of  death  is  not  sufficiently 
set  out  in  an  inquisition  of  a  coroner's 
jury  that  after  describing  the  cause  of 
the  death  and  the  nature  of  the  injuries 
sustained  by  the  deceased,  proceeds  as 
follows:  "of  which,  etc.,  the  said  N.  B. 
.  .  .  instantly  died."  Said  Denman, 
C.J.:  "The  time  when  the  death  took 
place  is  not  pointed  out  with  sufficient 
accuracy*  and  precision;  the  words  are, 
'of  which  blow,  shock  and  concussion  the 


deceased  instantly  died.'  And  on  this 
point  it  was  contended  that  the  word  in- 
stantly was  equivalent  to  the  words  'then 
and  there.'  Then  or  arfiawc  involves  the 
precise  time  at  which  the  accident 
happened,  something  done  at  the  same 
time  and  moment.  Instantly  means 
some  time  after,  that  is,  instantly  upon, 
and  immediately  following,  but  not  at 
the  same  moment.  But  the  word 
'instantly'  is  not  sufficient,  and  the 
words  ^instanter''  and  'incontinenter' 
according  to  the  whole  course  of  prece- 
dent, do  not  dispense  with  the  words 
ad  tunc  et  ibidem."  Queen  v.  Brown- 
low,  8  Dowl.  157;  s.  c,  3  Pen.  &  D.  52. 
A  similar  averment  is  likewise  insuffi- 
cient in  an  indictment  for  murder. 
State  V.  Lakey,  65  Mo.  217. 

3.  Section  i,  ch.  245,  of  the  Laws 
of  New  York  of  1853,  provides  as 
follows:  "Instead  of  the  toll  authorized 
to  be  demanded  and  received  on  plank 
roads  bj'  §  35  of  ch.  210  of  the  Laws  of 
1847,  the  following  rates  of  toll  may 
hereafter  be  demanded  and  received," 
etc.  Said  the  court  in  a  case  arising 
under  this  section:  "The  term  'instead 
of  means  in  the  place  or  room  of;  and 
the  plain  intent  of  the  legislature  was 
to  supersede  section  35  by  section  i; 
and  the  result  was,  that  section  35  was 
repealed  by  implication.  The  intent 
could  not  have  been  more  patent  had 
that  section  read  that  section  35  is 
hereby  amended  so  as  to  read  as  fol- 
lows.'"' Southport  Plank  Road  Co.  v. 
Russell  (N.  Y.  Sup.  Ct.),  7  N.  Y.  St. 
Rep.  596. 

4.  The  term  "institution"  is  some- 
times used  as  descriptive  of  the  estab- 
lishment or  place  where  the  business  of 
a  society  or  association  is  carried  on ;  at 
other  times  it  is  used  to  designate  the 
organized  body.    .Gerke  v.  Purcell,  25 
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Synapsis. 


INSTRUCTIONS. 


Definition. 


ff.  Definition      of       Words      and 

Terms^  242. 
h.    Negligence,  >42. 

3.  When  Instruction  to  Return  Ver- 

dict May  be  Given,  243. 

a.  When  There   Is  No    Evidence, 

243- 

b.  When    the   Evidence  Is  Insuffi- 

cient, 245. 
V.  When  the  Court  Would  be  Bound 
to  Set  Aside   the  Verdict,  246. 

d.  When  There  Is  a   Variance,  247. 

e.  At  What  Stage  of  Trial  to  be 

Given.  247. 

4.  Elements  of  Charge,  247. 

a.  Relation  to   Verdict,  247. 

b.  Abstract  Propositions  of  Laiv, 

248. 

c.  Should  be  Pointed  and  Definite, 

249. 

d.  H01V     Taken     and     Construed, 

250. 

5.  Duty  of  Judge  in  Instructing  Jury, 

251- 

a.  Duty  to  Give  Instructions,  2^1. 

b.  Instructions     Given     Presumed 

Correct,  253. 

c.  Must     Present    All     Material 

Facts,  253. 

d.  Must   Not     Assume     State    of 

Facts  as  Proven,  254. 


e.  Must  Not  Assume  Facts  Not  in 

Evidence,  254. 

f.  Must  Not  Give  Argumentative 

Instructions,  256. 

g.  Right  to  Modify   Instructions, 

256. 
k.    At  What  Stage  of  Trial  to   be 

Given,  257. 
/.    Must  be  Given  in    Open   Court, 

257- 
;.   Must  Not  Suggest   Compromise 
Verdict,  258. 

6.  Specific  Instructions,  258. 

a.  Must  be  Asked  for,  258. 

b.  Written  or  Verbal,  iKf). 

c.  When  Presented  to  Court,    259. 

d.  Hoiv  Presented  to  Jury,  260. 

7.  Written  Instructions,  261. 

a.  Aot  Required  at  Common  LaTV, 

261. 

b.  Required  by  Statute,  261. 

t.  Statute  Must  be  Strictly  Com- 
plied ivith,  263. 

d.  At  What  Stage  of  Trial  Given, 
264. 

8.  Exception  to  Instructions,  265. 

a.  When  to  be  Made,  265. 

b.  Must  be  Made  to  Specific  PartSy 

266. 
g.  Misdirection,    When     Ground   for 
Reversal,  266. 


1.  Definition. — An  instruction,  as  used  in  law,  is  the  written  or 
oral  address  of  the  presiding  judge,  in  jury  trials,  delivered  at  the 
close  of  the  arguments  of  counsel,  to  the  jury,  informing  them 
of  the  law  applicable  to  the  cause  at  trial,  and  their  duties  there- 
under.^ 


Ohio  St.  244;  Humphries  v.  Little 
Sisters  of  the  Poor.  29  Ohio  St.  201; 
Morris  V.  Lone  Star  Chapter  etc. 
(Tex.),  5  S.  W.  Rep.  519;  s.  c,  68  Tex. 
698. 

By  the  term  institution  is  to  be  under- 
stood an  organization  which  is  perma- 
nent in  its  nature,  as  contradistinguished 
from  an  undertaking  which  is  transient 
and  temporary.  Humphries  v.  Little 
Si.sters  of  the  Poor,  29  Ohio  St.  201; 
Indianapolis  v.  Sturdevant.  24  Ind.  391. 

1.  It  is  synonymous  with  the  term 
"charge,"  which  is  defined  to  be  "  The 
exposition  by  the  court  to  the  jury  of 
those  principles  of  the  law  which 'the 
latter  are  bound  to  apply  in  order  to 
render  such  a  verdict  as  will,  in  the 
state  of  facts  proved  at  the  trial  to  exist, 
establish  the  rights  of  the  parties  to 
the  suit." 

"  The  essential  idea  of  a  charge  is 
that  it  is  authoritative  as  an  exposition 
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of  the  law,  which  the  jury  are  bound 
by  their  oath  and  moral  obligations  to 
obey."     Bouv.  Law  Diet.,  tit.  Charge. 

The  purpose  of  instructions  is  to 
give  to  the  jury  a  statement  of  law  ap- 
plicable to  the  particular  case,  to  de-' 
clare  what  presumptions  of  law  are 
applicable  to  the  facts,  and  declare  the 
legal  efi^ect  of  certain  evidence.  The 
object  is  thus  pointed  out  in  a  Kansas 
case:  "The  purpose  of  an  instruction  is 
to  assist  the  jur)'  in  correctly  applying 
the  law  to  the  facts  of  the  case;  and  it 
not  unfrequently  happens  that  a  gen- 
eral statement  of  the  rights  and  obliga- 
tions of  the  parties  to  a  transaction 
assist  materially  to  a- clear  understand- 
ing of  the  particular  obligation  claimed 
to  have  been  violated."  Sawyer  v. 
Sauer,  lo  Kan.  470. 

And  the  instructions  must  be  predi- 
cated upon  the  whole  evidence;  it  will 
not  do  to  state  abstractly  general  princi- 
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INSTRUCTIONS. 


be  TTpon  the  Law. 


%.  Instruction  Must  be  Upon  the  Law — a.  Generally. — It  is  an  old, 
settled  rule  of  law  that  in  trials  by  jury  the  judge  decides  ques. 
tions  of  law,  and  the  jury  questions  of  fact.^  In  other  words, 
the  court  must  not  invade  the  province  of  the  jury.^ 


pies  of  law,  or  to  state  the  law  upon  any 
isolated  fact  in  the  case  to  the  exclu- 
sion of  other  facts  which  are  in  evi- 
dence. This  defect  in  a  charge  was 
pointed  out  in  Morris  v.  Piatt,  33 
Conn.  75,  and  a  new  trial  was  granted. 
The  court  say :  "  The  charge  as  given 
informed  the  jury  what  the  great  prin- 
ciple of  law  of  self-defence  is,  and  cor- 
rectly, but  that  was  not  all  to  which 
the  defendant  was  entitled,  . 
■when  the  facts  are  admitted,  or  proved, 
and  found,  it  is  for  the  court  to  say 
what  the  law,  as  applicable  to  them, 
is."     ProfFatt  on  Jury  Trials,  §  311. 

The  longest  charge  known  was  de- 
livered in  the  celebrated  Tichborne  Case, 
in  which  the  court  was  eighteen  days 
in  delivering  it  to  the  jury.  Am.  L. 
R.,  Ap.  1874. 

1.  Co.  Litt.  155-156;  Fost.  Cr.  L. 
356. 

The  jury,  in  an  action  at  law,  are 
judges  <3f  the  facts,  and  the  judge  has 
no  power  or  right  to  give  binding  in- 
structions, where  no  conclusive  fact  is 
proven;  andeven  if  he  thinks  the  testi- 
mony to  establish  a  material  fact  was 
increditable  he  cannot  instruct  the  jury 
to  cast  it  aside.  Curry  v.  Curr\',  1 14 
Pa.  St.  367. 

2.  Invading  Province  of  Jury. — The 
court  has  no  right  to  direct  as  to  the 
weight  the  jury  shall  give  to  any  evi- 
dence submitted  to  them.  State  'v. 
Huifman     (Oreg.),    16  Pac.  Rep.  640. 

Where  the  evidence  conflicted  with- 
out any  apparent  preponderance  on 
•either  side,  it  was  error  to  instruct  the 
jury  to  iind  for  defendant.  Adams  v. 
Berg  (Miss.),  3  So.  Rep.  465. 

In  a  trial  to  a  jury,  when  questions 
are  presented  for  special  findings,  which 
-assume  as  true  material  facts  in  issue, 
the  submission  of  such  questions  is 
properly  refused.  Elliott  v,  Reynolds, 
38  Kan.  274. 

In  an  action  for  personal  injuries,  an 
instruction  which  refers  for  the  partic- 
ulars of  the  alleged  injury  and  negli- 
gence to  plaintiff's  petition,  and  then 
states  the  gist  of  the  action,  and  sub- 
mits the  questions  of  fact  to  the  jury, 
is  not  erroneous  as  assuming  the  facts 
stated  in  the  petition  as  true.  Hotel 
Ass'n  V.  Walters,  23  Neb.  280. 
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In  an  action  of  ejectment,  the  issue 
was  as  to  the  location  of  the  true  bound- 
ary line.  Three  of  the  plaintiff's 
witnesses,  surveyors,  testified  to  the 
exact  location  of  a  certain  hickory  tree 
which  they  claimed  to  be  a  corner;  one 
of  the  defendant's  witnesses  testified 
that  he  believed  the  hickory  stump  to  be 
the  true  corner  at  that  point,  and  always 
believed  it  to  be,  and  another  witness 
said  that  there  was  no  dispute  as  to  the 
line  from  the  hickory.  In  the  charge 
to  the  jury,  the  court  used  this  lan- 
guage: "Mr.  McRoberts,  and  those 
who  agree  with  him,  are  of  opinion 
they  have  found  a  true  line  by  measur- 
ing from  the  hickory  that  they  claim  is 
evidently  a  corner.  Yet  there  is  no 
mark  here."  Held.,  that  this  was  cal- 
culated to  weaken  the  effect  of  plain- 
tiflF's  testimony,  and  thus  mislead  the 
jury.  Bughman  v.  Byers  (Pa.),  12  Atl. 
Rep.  357. 

Plaintiff  had  introduced  testimony  to 
show  that  a  certain  stump  which  is  197 
rods  distant  from  the  starting  point  is 
the  stump  of  a  tree  called  for  at  that 
distance  in  the  line  of  the  patent  under 
which  plaintiffs  claimed.  Referring  to 
this  testimony,  the  judge  remarked: 
"It  would  be  a  marvel  in  surveying  if 
they  found,  right  at  the  end  of  the 
distance  called  for  in  the  original  sur- 
vey, the  stump  of  the  identical  tree." 
Held,  that  not  only  is  this  inaccurate  as 
a  general  proposition,  but  was  calcu- 
lated to  unduly  weaken  the  effect  of 
plaintiffs  evidence  on  that  point. 
Brighman  11.  Byers,  (Pa.),  13  Atl.  Rep. 

3S7-  . 

It  is  not  reversible  error  to  refuse  to 
charge  that  the  burden  of  proof  is  on 
plaintiffs  to  show  that  they  had  com- 
plied with  the  contract  sued  on  when 
the  proof  fully  authorizes  a  finding  in 
plaintiffs'  favor.  Howard  v.  Britten 
(Tex.),  9  S.  W.  Rep.  73. 

A  statement  by  the  presiding  judge 
that  he  declines  to  give  a  requested  in- 
struction because  there  is  no  evidence 
in  the  case  to  justify  it,  is  not  in  con- 
flict with  Rev.  St.  Me.,  ch.  82,  §  83,  which 
provides  that  "the  presiding  justice 
shall  rule  and  charge  the  jury  .  .  . 
upon  all  matters  of  law  arising  in  the 
case,  but  shall  not  during  the  trial,  in- 
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eluding  the  charge,  express  an  opinion 
upon  issues  of  fact  arising  in  the  case." 
Pillsbury  v.  Sweet  (Me.),  14  Atl.  Rep. 
742. 

An  instruction,  in  a  suit  on  a  note, 
that  plaintiff's  failure  to  return  all  his 
property  to  the  tax  assessor  would  not 
vitiate  the  note  sued  on,  is  properly  re- 
fused as  an  unnecessary  comment  upon 
the  evidence.  Bogie  v.  Nolan  (Mo.), 
9  S.  W.  Rep.  14. 

Defendant's  request  to  charge  that, 
prior  to  the  adoption  of  Code  Proc.  N. 
Y.,  or  prior  to  the  present  constitution, 
plaintiff,  being  a  party,  was  not  a  com- 
petent witness  in  his  own  behalf,  and 
that  it  is  under  that  constitution  he  is 
enabled  to  be  a  witness,  and  the  ques- 
tion as  to  his  credibility  is  entirely  one 
for  the  jury,  and  that  they  have  a  right, 
in  considering  the  case,  to  wholly  re- 
ject his  evidence,  wa,s  properly  refused 
when  the  court  said:  "  I  charge  you, 
without  any  reference  to  the  constitu- 
tion, that  the  plaintiff's  testimony,  as 
that  of  every  other  witness,  is  to  be 
considered  by  you,  and  believed  or  dis- 
believed according  as  your  good  sense 
and  judgment  govern  you;"  no  excep- 
tion being  taken  to  the  words  "as  that 
•of  every  other  witness,"  and  the  at- 
■tention  of  the  court  not  being  called 
to  that  phrase  by  the  general  excep- 
tion. West  V.  Manhattan  Ry.  Co.,  1 
N.  Y.  Supplement  519. 

In  an  action  for  injuries  to  plaintiffs 
pier,  the  court  refused  to  charge  "that 
it  was  an  improper  use  of  the  pier  to 
moor  heavy  boats  to  the  spiles,"  but 
charged  that  the  defendant  was  liable 
for  damage  occasioned  by  neglect  of  its 
servants,  and  that  it  was  their  duty,  if 
the  pier  was  not  safe  to  moor  boats  to, 
to  refrain  from  so  doing,  and  not  to  tie 
boats  to  spiles  so  as  to  break  them  oft. 
Held,  that  the  first  charge  was  prop- 
erly refused,  as  involving  a  question  of 
fact,  and  that  the  charge  given  properly 
submitted  the  question.  N.  J.  Steam- 
Boat  Co.  V.  New  York,   109  N.  Y.  621. 

When  counsel  hive  referred,  in  their 
■speeches  to  the  jury,  to  the  interest  of 
witnesses,  it  is  not  error  for  the  court 
to  instruct  the  jury  that  if  the  interest 
or  employment  of  a  witness  has  im- 
paired or  biased  his  judgment,  such 
fact  may  be  considered  by  them  in 
-weighing  the  value  of  his  testimony. 
McDonell  v.  Rifle  Boom  Co.  (Mich.), 
38  N.  W.  Rep.  681. 

It  is  not  error  to  refuse  the  following 
instructions  in  a  suit  for  injuries  received 
on  a  railroad  track:  "The positive  testi- 


mony of  a  witness  who  said  he  heard 
the  whistle  blow  is  entitled  to  more 
weight  than  the  negative  testimony  of 
a  witness  who  says  he  did  not  hear  it," 
— since  it  is  the  province  of  the  jury  to 
pass  upon  the  weight  and  credibility  of 
the  testimonv  of  everj'  witness.  Sib- 
ley V.  Ratliffe  (Ark.),  8  S.  W.  Rep. 
686. 

Defendant's  driver,  in  charge  of  a 
beer  wagon,  was  driving  rapidly 
through  a  public  street  of  a  citj',  and 
at  a  crossing  collided  with  plaintiff, 
who  was  crossing  the  street  on  foot,  and 
injured  her.  In  an  action  for  damages 
defendant  asked  the  court  to  rule  that 
"if  the  jury  believed  that,  at  the  time  of 
the  alleged  accident,  the  defendant's 
driver  was  travelling  in  an  ordinary 
manner,  the  defendant  is  not  liable  for 
an  injury  resulting  from  the  use  of  the 
public  street."  Held,  that  this  was 
properly  refused,  as  it  assumed  the 
very  point  in  controversy,  the  question 
being  whether  the  driver  was  travel- 
ling over  the  public  crossing  with  the 
ordinary  care  requisite  when  passing 
such  a  point.  Schmidt  v.  Magill  (Pa.), 
14  Atl.  Rep.  383. 

After  a  charge  that  the  "preponder- 
ance of  evidence  in  a  case  is  not  alone 
determined  by  the  number  of  witnesses 
testifying  to  a  particular  fact  or  state- 
ment," and  that  the  jury  should  consider 
the  "opportunities  of  the  witnesses  for 
seeing  or  knowing  the  particular  things 
about  which  they  testify,  their  conduct 
and  demeanor,  their  interest  or  lack  of 
interest  in  the  suit,  the  probability  or 
improbability  of  the  truth  of  their 
statements, "it  is  not  error  to  add:  "If, 
however,  the  witnesses  testify  differ- 
ently to  the  same  fact,  are  all  of  them 
of  equal  candor,  fairness,  intelligence 
and  truthfulness,  and  equally  well  cor- 
roborated by  all  the  other  evidence, 
and  are  upon  an  equal  footing  as  to 
interest  in  the  result  of  the  suit,  then 
the  preponderance  of  evidence  as  to 
that  fact  would  be  determined  by  the 
number  of  witnesses,"  especially  when 
the  greater  number  of  witnesses  are  on 
the  side  of  the  party,  complaining  of 
the  instruction.  Northern  Pac.  R.  Co. 
V.  Holmes  (Wash.  T.),  18  Pac.  Rep. 
76. 

It  is  for  the  jury  to  determine  the 
truth  or  falsity  of  testimony,  and  it  is 
improper  for  the  court  in  its  instructions 
to  call  the  attention  of  the  jury  to 
facts  which  may  have  tended  to  influ- 
ence the  testimony  of  the  witness  whose 
credibility  it  is  their  duty  to  pass  upon, 
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b.  Admissibility  of  Evidence. 7— \t  is  the  exclusive  province  of 
the  court  to  decide  upon  the  admissibility  of  evidence,  and  it  is 
none  the  less  so  where,  in  order  to  make  such  determination,  the 
court  is  obliged  to  examine  and  pass  upon  .questions  of  fact;^ 
and  it  is  error  to  submit  such  questions  to  the  jury.* 

Whether  there  be  any  evidence  or  not  is  a  question  fof  the 
judge ;  whether  it  be  sufficient  evidence  is  a  question  for  the 
jury.3  Whether  a  witness  is  incompetent  by,  reason  of  interest,* 
or  want  of  religious  belief,"  whether  one  person  sustains  such 
relations  to  another  that  the  declarations  of  the  former  are  ad- 
missible in  evidence  against  the  latter ;  ®  whether  a  proper  founda- 
tion has  been  laid  for  the  admission  of  secondary  evidence  of  a 
lost  instrument  of  writing,'  are  all  questions  for  the  judge,  and 
not  for  the  jury.^  So  in  all  cases  the  question  whether  a  witness 
is  competent  to  testify  concerning  the  matters  in  issue  is  a  ques- 
tion of  law  for  the  court.® 

c.  Construction  of  Pleadings. — It  is  the  province  of  the  court 
to  determine  from  the  pleadings  what  allegations  are  admitted 
and  what  denied.^"  It  is,  therefore,  the  duty  of  the  court  to  state 
the  issues  to  the  jury  without  referring  them  to  the  pleadings  to 
ascertain  what  the  issues  are.^^     The  judge  should  inform  the 


or  to  otherwise  weigh  the  evidence  be- 
fore them.     Long  v.    State,    23  Neb. 

33- 

It  is  proper  for  the  court  to  state  to 
the  jury  for  what  purpose  certain  testi- 
mony was  received,  but  error  to  state  to 
them  what  such  testimony  tends  to 
prove,  without  submitting  to  them  at 
the  same  time  the  question  of  its  credi- 
bility. Davis  V.  Gerber  (Mich.),  37  N. 
W.  Rep.  281. 

Where  the  evidence  showed  that 
plaintiff  visited  defendant's  mill  on 
business  of  his  own,  and,  asking  to  see 
an  employe,  was  directed  to  him,  and  in 
the  search  was  injured,  a  charge  sub- 
mitting to  the  jury  whether  the  plain- 
tiff entered  the  mill  on  the  defendant's 
invitation  is  error.  Galveston  Oil  Co. 
V.  Morton  (Tex.),  7  S.  W.  Rep.  756. 

The  cases  referred  to  above  in  the 
Reporters  will  be  found  in  the  various 
States'  reports  for  the  years  1887,  1888, 
1889. 

1.  Robinson  v.  Ferry,  ii  Conn.  460; 
Carter  v.  Bennett,  6  Fla.  283;  Scott  v. 
Coxe,  20  Ala.  294;  Gorton  v.  Hadsell, 
9  Cush.  (Mass.)  508;  Claytor  v.  An- 
thony, 6  Rand  (Va.)  285;  Carrico  v. 
McGee,  i  Dana  (Ky.)  6. 

The  court  cannot  instruct  on  the  suf- 
ficiency. Chesapeake  etc.  Co.  w.  Knapp,  9 
Pet.  (U.  S.)  545;  Strother  v.  Lucas,  12 
Pet.  (U.  S.)  410.  Or  on  the  weight 
and  credibility  of  the  evidence.     Bur- 


dell   V.  Denig,  92   U.  S.  716;   Crane  v. 
Morris,  6  Pet.  (U.  S.)  598. 

2.  De  Graffenreid  v.  Thomas,  14  Ala. 
681;  Ratliff  V.  Huntly,  5  Ired.  L.  (N; 
Car.)  545;  Thomason  v.  Odune,  31  Ala. 
108;  Robinson  v.  Ferry,  ii  Conn.  460; 
Thompson's  Charging  the  Jury,  5. 

3.  Greenlf.  on  Ev.,  §  49;  Carpenters 
V.  Hayward,  Dougl.  (Mich.)  360; 
Chandler  v.  Van  Roeder,  24  How.  (U. 
S.)  227;  Wittowsky  v.  Wasson,  71  N. 
Car.  451. 

4.  Cook  V.  Mix,  II  Conn.  432. 

6.  Wakefield  v.  Ross,  5  Mason  (U. 
S.)  16;  People  V.  Mattison,  2  Cow.  (N. 
Y.)  433  n.;  Jackson  v.  Gridley,  18  Johns. 
(N.  Y.)98. 

6.  Cliquot's  Champagne,  3  Wall.  (U. 
S.)  114-140;  Claytor  v.  Anthony,  6 
Rand.  (Va.)  285. 

7.  Ratliff  V.  Huntly,  5  Ired.  L.  (N. 
Car.)  545;  Graff  v:  Pittsburgh  etc.  R. 
Co.,  31"  Pa.  St.  489;  Witter  v.  Latham, 
12  Conn.  392;  Donelson  v.  Taylor,  8 
Pick.  (Mass.)  390. 

8.  De  France  v.  De  France,  34  Pa. 
St.  385. 

9.  Cook  i\  Mix,  II  Conn.  432;  Navis 
Admr.  v.  Williams,  22  Ind.  368;  Rey- 
nolds V.  Lounsbury,  6  Hill  (N.  Y.) 
534;  Choteau  v.  Searcy,  8  Mo.  733; 
Thompson  Charging  Jury,  11. 

10.  Potter  V.  Wooster,  10  Iowa  334; 
McKinney  v.  Hartman,  4  Iowa  154. 

11.  Dassler  v.  Wisley,  32  Mo.  498.  ' 
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jury  specifically  what  the  issues  are.^  Whether  there  is  a  variance 
between  the  pleadings  and  the  proof  is  for  the  exclusive  deter- 
mination of  the  court.* 

d.  Construction  of  Written  Instruments. — It  is  a  well  settled 
principle  of  law  that  written  instruments  are  always  to  be  con- 
strued by  the  court ;  and  except  where  they  contain  technical 
words  or  terms  of  art,  or  where  the  instrument  is  introduced  in 
evidence  collaterally,  and  where  its  effect  depends  not  merely 
upon  the  construction  of  the  instrument,  but  upon  extrinsic  facts 
and  circumstances,  in  which  case  the  inference  to  be  drawn  from 
it  must  be  left  to  the  jury,^  it  is  error  to  submit  the  construc- 
tion of  a  written  contract  to  the  jury ;  it  is  a  question  of  law  for 
the  court.*  This  extends  to  and  embraces  every  species  of  writ- 
ings, contracts,^  records,®  deeds,'  wills,*  and  all  others.^ 

Where  the  written  contract  -requires  parol  explanation,  it  is 
equally  the  province  of  the  jury  to  ascertain  its  terms,  and  of  the 


1.  Missouri  etc.  Co.  v.  Hannibal  etc. 
R.  Co.,  35  Mo.  84. 

2.  Brich  v.  Benton,  26  Mo.  161;  Ber- 
ry V.  Dryden,  7  Mo.  324. 

3.  Goddard  -v.  Foster,  17  Wall.  (U. 
S.)  123. 

The  court  should  construe  a  written 
instrument,  and  not  leave  the  construc- 
tion to  the  jury.  If  parol  evidence  has 
been  admitted  to  explain,  the  instru- 
ment, the  court  should  give  a  construc- 
tion applicable  to  each  phase  of  the 
case  developed  by  the  evidence.  Long 
V.  McCauley  (Tex.),  3  S.  W.  Rep. 
689. 

4.  Collins  V.  Benbury,  5  Ired.  (N. 
Car.)  L.  118;  Wason  v.  Rowe,  16  Vt. 
525;  Moore  v.  Miller,  4  S.  &  R.  (Pa.) 
279;  Vincent  v.  Huff.  8  S.  &  R.  (Pa.)  381 ; 
Roth  V.  Miller,  15  S.  &  R.  (Pa.)  100; 
Brown  v.  Hatten,  9  Ired.  (N.  Car.)  L. 
319;  Rogers  v.  Colt,  21  N.  J.  L.  704; 
Perth  Amboy  Man.  Co.  v.  Condit,  21 
N.  J.  L.  659;  Nash  v.  Drisco,  51  Me. 
417;  Illinois  Central  R.  Co.  v.  Cassell, 
17  111.  389;  Williams  v.  Waters,  36  Ga. 
4S4;  Emery  v.  Owings,  6  Gill  (Md.) 
191;  Cocheco  Bank  v.  Berry,  52  Me. 
293;  Smith  V.  Faulkner,  12  Gray 
(Mass.)  257;  Thomas  v.  Thomas,  15  B. 
Mon.  (Ky.)  178;  Shepherd  v.  White, 
II  Tex.  346;  Drew  v..  Towle,  30  N.  H. 
531;  Streeter  v.  Streeter,  43  111.  155; 
Levyf.  Gadsby,  3  Cranch  (U.  S.)  180; 
Eyser  v.  Weissgerber,  2  Iowa  463;  La- 
peer Ins.  Co.  V.  Doyle,  30  Mich.  159; 
Goddard  v.  Foster,  17  Wall.,(U.  S.) 
123;  United  States  v.  Hodge,  6  How. 
(U.  S.)  279;  Bliven  ^;.-New  England 
Screw  Co.,  23  How.  (U.  S.)  420. 


5.  See  authorities  cited  in  preceding 
note. 

6.  Adams   v.   Betz,    i    Watts.    (Pa.) 

425- 

7.  McCutchen  v.  McCutchen,9  Port. 
(Ala.)  650;  Seaward  v.  Malotte,  15  Cal. 
304;  Bonney  v.  Morrill,  52  Me.  252; 
Venable  v.  McDonald,  4  Dana  (Ky.) 
336;  Hodges  V.  Strong,  10  Vt.  247; 
Whittelsey  v.  Kellogg,  28  Mo.  404; 
Hurley  v.  Morgan,  1  Dev.  &  B.  (N. 
Car.)  425;  Morse  v.  Weymouth,  28  Vt. 
824;  Addington  v.  Etheridge,  12  Gratt. 
(Va.)  436;  Poage  -v.  Bell,  3  Rand  (Va.) 
586:  Smith  V.  Clayton,  29  N.  J.  L.  357; 
Brown  v.  Huger,  21  How.  (U.  S.)  305; 
Am.  Bank  v.  Inloes,  7  Md.  380;  Dean 
V.  Erskine,  18  N.  H.  81;  Stark  v.  Bar- 
rett, 15  Cal.  361;  Montag  v.  Linn,  23 
111.  551;  Harris  v.  Doe,  4  Blackf.  (Ind.) 
369;  Symmes  v.  Brown,  13  Ind.  318; 
Miller  v.  Shackleford,  4  Dana  (Ky.) 
264;  Stevens  v.  Hollister,  18  Vt.  294; 
Cox  V.  Freedly,  33  Pa.  St.  124;  St. 
John  V.  Bumpstead,  17  Barb.(N.Y.)  100. 

8.  Magee  v.  McNeil,  41  Miss.  17; 
Downing  v.  Bain,  24  Ga.  372;  Sartor  v. 
Sartor,  39  Miss.  760;  Wilson  v.  Whit- 
field, 38  Ga.  269;  Roe  v.  Taylor,  45  III. 
485;  Riley  v.  Riley,  36  Ala.  496;  Sulli- 
van V.  Honacker,  6  Fla.  372. 

9.  Kidd  V.  Cromwell,  17  Ala.  648; 
Long  V.  Rodgers.  19  Ala.  321;  Turner 
V.  Yates,  16  How.  (U.  S.)  14;  Cahoon 
-D.  Ring,  I  Cliff.  (U.  S.)  592;  Caldwell  v. 
Dickson,  26  Mo,  60;  Pickerell  v.  Car- 
son, 8  Iowa  544;  Leviston  v.  Junction 
R.  Co.,  7  Ind.  597;  Carpenter  v.  Thirs- 
ton,  24  Cal.  268;  Richmond  etc.  Co.  v. 
Farquar,  8  Blackf.  (Ind.)  8g. 


II  C.  of  L.— 16 
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court  to  define  its  meaning.^  But  where  a  contract-  has  to  be 
made  out  partly  by  written  and  partly  by  parol  evidence,  it  is 
properly  left  to  the  jury  to  say  whether  it  has  been  proved.* 

e.  Construction  of  Parol  Contracts. — The  construction  of  parol 
contracts  is  equally  a  question  for  the  court.  It  is  the  province 
of  the  jury  to  determine  whether  there  was  such  a  contract,  and 
what  were  its  terms ;  and  it  is  equally  the  duty  of  the  court  to 
declare  to  them,  by  proper  instructions,  its  legal  meaning  and 
effect. 3 

f.  The  Construction  of  Written  Laws. — The  construction  of 
statutes,  constitutional  ordinances,  municipal  ordinances  and  by- 
laws, and  all  otlier  written  laws,  is  for  the  court,  and  not  for  the 
jury.*     Likewise  foreign  laws  are  to  be  construed  by  the  court.^ 

g.  Definition  of  Words  and  Terms. — It  is  clearly  within  the 
province  of  the  court  to  define  technical  terms  and  words  to  the 
jury.* 

h.  Negligence. — Whether  a  defendant  or  his  servants  have  been 
negligent,  or,  on  the  other  hand,  whether  the  plaintiff  was  guilty 


1.  Silverthorne  v.  Fowle,  4  Jones  L. 
(N.  Car.)  362;  Hutchison  v.  Bowker,  5 
M.&  W.  535;  Thompson's  Charging  the 
Jury,  18. 

2.  Bolckow  V.  Seymour,  17  C.  B.  (N. 
S.)  107. 

3.  Thompson's  Charging  the  Jury,  19; 
Islay  V.  Stewart,  4  Dev.  &  B.  (N.  Car.) 
160;  Belt  V.  Goode,  31  Mo.  128;  Judge 
V.  Le  Clare,  31  Mo.  127;  De  Ridder  v. 
McKnight,  13  Johns.  (N.  Y.)  294; 
Smalley  v.  Hendrickson,  29  N.  J.  L. 
371;  Short  V.  Woodward,  13  Gray 
(Mass.)  86. 

4.  Barnes  v.  Mayor,  19  Ala.  707; 
Fairbanks  v.  Woodhouse,  6  Cal.  433; 
Peoria  v.  Calhoun,  29  111.  317;  Matters 
V.  Shields,  2  Mete.  (Ky.)  553;  Carleton 
V.  People,  10  Mich.  250;  Ramsey  Co. 
Super.  V.  Heenan,  2  Minn.  330. 

5.  Cecil  Bank  v.  Barry,  20  Md.  295; 
Consequa  -v.  Willings,  Pet.  (C.  C.)  225; 
Charlotte  v.  Choteau,  33  Mo.  194;  Liv- 
ingstone V.  Maryland  Ins.  Co.,  6 
Cranch  (U.  S.)  280;  Bowditch  v.  Soltyk, 
99  Mass.  136;  Kline  v.  Baker,  99  Mass. 
253. 

6.  I,  Greenl.  on  E v.,  §  5  (Redfield  ed.) ; 
Townshend  on  Slander  and  Libel,  160; 
Homer  v.  Taunton,  5  H.  &  N.  667; 
Barnett  v.  Allen,  3  H.  &  N.  376;  Hoar 
■V.  Silverlock,  12  Ad.  &  El.  624. 

Thus,  in  an  action  for  libel,  it  has 
been  held  by  a  learned  federal  judge 
that  the  court  might  properly  explain 
to  the  jury  the  meaning  of  the  words 
crim.  con.  and  flagrante  delicto. 
"Courts,"   said   the  learned  judge,   in 


giving  his  judgment  on  this  point,  "take 
judicial  notice  of  the  meaning  of  words 
and  idioms  in  the  vernacular  of  the  lan- 
guage, and  no  colloquium  or  innuendo 
is  necessary  to  point  out  their  meaning. 
Where  the  meaning  is  well  settled  by 
common  usage,  there  is  no  use  in  call- 
ing persons  to  testify  as  to  what  was 
meant  at  the  time  they  were  uttered,  or 
to  explain  their  meaning  if  published  in 
a  newspaper.  The  words  crim.  con. 
are  usually  understood  as  an  abbrevia- 
tion for  criminal  conversation,  and  these 
terms  have  of  themselves  acquiree^  a 
fixed  and  universal  significance.  Equal- 
ly unobjectionable  was  the  translation 
by  the  court  of  ^^•Vior&?,  flagrante  de- 
licto. While  a  libel,  published  in  a  for- 
eign language,  would  ordinarily  be  in- 
terpreted by  witnesses  skilled  in  the 
knowledge  of  both  languages,  there  is  a 
class  of  foreign  words  that  have  been 
so  far  anglicized  by  common  use  as  to 
have  become  substantially  a  part  of  the 
language.  Instances  of  these  are 
habeas  corf  us,  bona  fide,  frima  facie,  a 
fortiori,  from  the  Latin,  and  a  large 
number  from  the  French  and  other 
modern  languages.  Whenever  such 
words  occur  it  is  clearly  within  the 
province  of  the  court  to  define  them  to 
the  jury."  Thompson's  Charging  Jury, 
21. 

A  court  in  instructing  the  jury  as  to 
the  meaning  of  a  word  should  not  mis- 
lead and  confuse  them  by  reading  a 
whole  opinion  of  the  supreme  court, 
whose  main  point  is  not  analogous  to 
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of  contributing  to  the  injury,  will  generally  be  a  question  for  the 
jury,'  though,  in  the  view  of  some  courts,  it  is  a  question  for  the 
court  where  there  is  no  conflict  as  to  the  evidence* 

3.  When  Instruction  May  be  Given  to  Return  Verdict — a.  Where  There 
Is  No  Evidence. — Even  under  the  rule  of  "  scintilla  of  evidence," 
where  there  is  no  evidence  having  a  tendency  to  prove  the  issue. 


the  case  at  bar,  though  it  contains  a  cor- 
rect definition  of  the  word,  but  should 
cull  that  part  which  is  to  the  point. 
Stewart  v.  Hunter  (Oreg.),  i6  Pac. 
Rep.  876. 

1.  Brehm  v.  Great  Western  R.  Co., 
34  Barb.  (N.  Y.)  256;  -Thatcher  v. 
Great  Western  R.  Co.,  4  Upper  Canada 
C.  P.  543;  Sullivan  v.  Phila.  etc.  R. 
Co.,  30  Pa.  St.  234;  Crissey  v.  Heston- 
ville  etc.  R.  Co.,  75  Pa.  St.  83;  Mem- 
phis etc.  R.  Co.  V.  Whitfield,  44  Miss. 
467;  Zemp  V.  Wilmington  etc.  R.  Co., 
9  Rich.  (S.  Car.)  84;  AUender  v.  Chi- 
cago etc.  R.  Co.,  37  Iowa  264;  Thomp- 
son's Charging  Jviry,  22. 

2.  Dublin  v.  Slattery,  3  App.  Cas. 
1201;  Dascomb  v.  Buffalo  R.  Co.,  27 
Barb.  (N.  Y.)  221;  Biles  v.  Holmes,  11 
Ired.  (N.  Car.)  L.  16;  Thrings  v.  Cen- 
tral Park  R.  Co.,  7  Robt.  (N.  Y.)  616; 
Foot  f .  Wiswall,  14  Johns.  (N.  Y.)304; 
Van  Lieu  v.  Scoville  Manf.  Co.,  4  Daly 
<N.  Y.)  554;  Flemming  v.  Western 
Pac.  R.  Co.,  49  Cal.  253;  Pittsburg  etc. 
R.  Co.  V.  Evans,  53  Pa.  St.  250;  Grigs- 
bj  V.  Chappell,  5  Rich.  L.  (S.  Car.) 
446;  Costello  V.  Landwehr,  28  Wis. 
522;  Louisville  etc.  Co.  v.  Murphj, 
g  Bush  (Ky.)  522;  Gagg  v.  Vetter,  41 
Ind.  228. 

"  The  case  must  go  to  the  jurj': 
{ I .)  Where  facts,  if  true,  would  consti- 
tute ''evidence  of  negligence"  are  con- 
troverted. Saltonstall  r;.  Stockton, 
Taney  (U.  S.)  11;  Pittsburg  etc.  R.  Co. 
V.  Andrews,  39  Md.  329;  Chicago  City 
R.  Co.  V.  Young,  62  111.  238;  Bern- 
hardt V.  Rensselaer  R.  Co.,  32  Barb. 
(N.  Y.)  166. 

To  illustrate:  In  Maryland,  if  it 
appear  that  the  plaintiff  was  injured  in 
consequence  of  having  voluntarily  put 
his  arm  out  of  the  window  of  a  railway 
coach,  he  cannot  recover.  Yet,  if 
there  is  a  conflict  of  testimony  as  to 
how  his  arm  came  to  be  thus  exposed, 
the  case  must  go  to  the  jury.  Pitts- 
burg etc.  R.  Co.   V.  Andrews,  39  Md. 

329- 

(2.)  Where,  although  the  facts  are  not 
controverted,  fair  minded  men  might 
differ  as  to  whether  the  inference 
of  negligence   should   be   drawn  from 


them.  Gaynor  v.  Old  Colony  etc.  R. 
Co.,  100  Mass.  208;  Patterson  v.  Wal- 
lace, I  Macq.  H.  L.  Cas.  748;  Johnson  v. 
Hudson  River  R.  Co.,  20  N.  Y.  65; 
Phila.  etc.  R.  Co.  v.  Spearen,  47  Pa. 
St.  300;  Seabrook  v.  Hecker,  2  Robb 
(N.  Y.)  291;  Haycroft  v.  Lake  Shore 
P.  Co.,  64  N.  Y.  636. 

In  other  words  where  the  facts  do 
not  amount  to  whqt  the  books  term 
"evidence  of  negligence."  And  where 
the  court  directs  a  verdict  for  the  de- 
fendant, the  plaintiff  is  entitled  to  have 
everything  on  which  his  right  to  re- 
cover depends  and  whicl)  the  proof 
tended  to  establish,  regarded  as  proof. 
Stone  V.  Chicago  etc.  R.  Co.,  47  Iowa 
82;  McClenaghan  v.  Brock,  5  Rich.  L. 
(N.Car.)  17. 

(3.)  Where,  at  the  same  time,  the  facts 
are  in  dispute  and  the  inferences  which 
fair  minded  men  would  draw  from 
them  are  doubtful.  Nichols  f.  Sixth 
Avenue  R.  Co.,  38  N.  Y.  131;  Railroad 
Co.  V.  Stout,  17  Wall.  (U.  S.)  405; 
Fernandez  v.  Sacramento,  4  Cent.  L. 
J.  82;  Detroit  etc.  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  99;  State  v.  R.  R.  Co., 
52  N.  H.  529;  Gaynor  v.  Old  Colony 
etc.  R.  Co.,  100  Mass.  208;  McGrath 
V.  Hudson  River  R.  Co.,  32  Barb.  (N. 
Y.)  144;  Bridges  v.  North  London  R. 
Co.,  L.  R.  7,  H.  L.  213;  Beers  -v. 
Housatonic  R.  Co.,  19  Conn.  566; 
Vinton  v.  Schwab,  32  Vt.  612;  Penn. 
Canal  Co.  v.  Bentley.  66  Pa.  St.  34; 
Wyatt  V.  Citizen's  R.  Co.,  S5  Mo.  485; 
Jenkins  v.  Little  Miami  etc.  R.  Co.,  2 
Disney  (Ohio)  49. 

More  briefly  the  question  of  negli- 
gence is  said  to  be  for  the  jury  when 
there  is  a  substantial  doubt  as  to  the 
facts  or  as  to  the  inferences  to  be  drawn 
from  them.  Crissey  v.  Hestonville  etc. 
R.  Co.,  75  Pa.  St.  83;  Barton  >.  St. 
Louis  etc.  R.  Co.,  52  Mo.  253;  and  it  is 
for  the  court  only  where  the  facts  are 
undisputed,  and  the  inference  of  negli- 
gence is  clear.  Dickens  v.  New  York 
etc.  R.  Co.,  I  Abb.  App.  Dec.  504. 

The  foregoing  doctrines  apply  in  favor 
of  the  plaintiff  as  well  as  the  defend- 
ant; so  that,  where  the  court  can  see 
from  the  undisputed   evidence  that  the 
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the  court  may  so  instruct  the  jury.*     If  there  is  no  evidence  estab- 
lishing the  plaintiff's  case,  it  is  the  right  of  the  defendant  to  ask 


defendant  was  guilty  of  negligence,  it 
will  set  the  verdict  aside  for  the  de- 
fendant and  award  a  venire  de  novo. 
Derwort  v.  Loomer,  2i  Conn.  245; 
Thompson  s  Charging  the  Jury,  23. 

1.  Tison  V.  Yawn,  15  Ga.  491; 
Boland  v.  Mo.  R.  Co.,  36  Mo.  484; 
Meyer  -v.  Pac.  R.  Co.,  40  Mo.  151; 
Vinton  v.  Schwab,  32  Vt.  612. 

"  It  is  well  established  that  where  the 
testimony  is  all  in  one  direction  or 
where  all  the  evidence  for  the  plaintiff 
has  been  given,  and  it  has  no  tendency 
whatever  to  prove  the  particular  issue 
relied  on  to  recover,  and  there  is  no 
question  in  regard  to  the  credibility  of 
the  witnesses  who  have  given  evidence, 
the  court  may  determine  the-  whole 
case  as  a  question  of  law.  Wagner, 
Judge  in  Boland  v.  Missouri  R.  Co., 
36  Mo.  484,  491 ;  Thompson's  Charging 
the  Jury,  44. 

Doctrine  of  "  Scintilla  of  Evidence." — 
This  doctrine  is  said  to  be  that  where 
there  is  any  evidence,  however  slight, 
tending  to  support  a  material  issue, 
the  case  must  go  to  the  jtiry,  since  they 
are  the  exclusive  judges  of  the  weight 
of  the  evidence.  Lewis  v.  Pratt,  48 
Vt. 358;  Muldowney  v.  111. etc.  R.  Co.,  32 
Iowa  178;  Meyer  v.  Pac.  R.  Co.,  40 
Mo.  151;  Matthews  v.  St.  Louis  Grain 
Elevator  Co.,  50  Mo.  149;  Brooks  v. 
Somerville,  106  Mass.  275;  Mercer  v. 
Mercer,  43  Ga.  323.  And  this  is  so 
although  the  judge  may  be  of  the  opin- 
ion that  the  weight  of  the  evidence  is 
insufficient  to  support  the  issue.  Brown 
V.  Lazalere,  144  Mo.  383.  "  In  other 
words,"  says  Judge  Thompson  (charg- 
ing jury  36),  "when  the  facts  offered  in 
evidence  by  the  plaintiff,  if  true,  make 
out  a  prima  facie  case,  the  jury  and 
not  the  Judge,  ought  to  pass  upon 
them."  On  the  other  hand,  where  there 
is  any  evidence  to  sustain  a  verdict  for 
the  defendant,  an  instruction  ordering 
the  jury  to  find  for  the  plaintiff  is  im- 
proper. HoUiday  v.  Jones,  59  Mo. 
482. 

Not  Followed  In  Federal  Courts. — The 
judges  are  no  longer  required  to  sub- 
mit a  case  to  the  jury  merely  because 
some  evidence  has  been  offered  by  the 
party  having  the  burden  of  proof,  un- 
less the  evidence  be  of  such  a  character 
that  it  would  warrant  the  jury  to  pro- 
ceed in  finding  a  verdict  in  favor  of  the 
party  adducing  such  evidence.    Decided 


cases  may  be  found  were  it  is  held  that, 
if  there  is  a  scintilla  of  evidence  in  sup- 
port of  a  case,  the  judge  is  bound  to- 
leave  it  to  the  jury;  but  the  modern  de- 
cisions have  established  a  more  reason- 
able rule,  to  wit :  that  before  the  evi- 
dence is  left  to  the  jury,  there  is,  or 
may  be,  in  every  case,  a  preliminary 
question  for  the  judge,  not  whether 
there  literally  is  no  evidence,  but  whether 
there  is  any  evidence  lipon  which  the 
jury  can  properly  proceed  to  find  a  ver- 
dict for  the  party  producing  it,  upon 
whom  the  burden  of  proof  is  imposed. 
Clifford,  Justice  in  Marion  Co. 
Comm.  V.  Clark,  94  U.  S.  284.  See 
Parks  V.  Ross,  11  How.  (U.  S.)"  373; 
Hickman  ■u.  Jones,  9  Wall.  (U.  S.)  201; 
Merchants'  Bank  v.  State  Bank,  10 
Wall.  (U.  S.)  637;  Pawling  v.  U.  S. 
4  Cranch  (U.  S.)  222;  Pleasants  v. 
Faut,  22  Wall.  (U.  S.)  122;  Improve- 
ment Co.  V.  Munson,  14  Wall.  (U.  S.) 
448;  Schuchardt  v.  Aliens,  i  Wall.  (U. 
S.)  359;  Bank  of  U.  S.  v.  Smith,  11 
Wheat..  (U.  S.)  171. 

Nor  in  the  Englisb  Courts. — The  Eng- 
lish courts  hold  a  similar  doctrine  to 
the  federal  courts.  Jewell  v.  Parr,  13 
C.  B.  916;  Tomey  v.  London  etc.  R.,  3 
C.  B.  (N.  S.)  150;  Whelton  v.  Hardisty, 
8  El.  &  Bl.  262;  Giblin  v.  Mcmullen,  L. 
R.,  2  P.  C.  335;  Rider  v.  Wombwell, 
L.  R.,  4  Exch.  38. 

Nor  In  Some  of  the  States. — Cooper  v. 
Waldron,  50  Me.  80;  Morton  v.  Frank- 
fort, 55  Me.  46;  Mason  v.  Lewis,  i 
Greene  (Iowa)  494;  Bailey  v.  Kimball, 
26  N.  H.  351;  Colt  V.  Sixth  Ave.  R. 
Co.,  49  N.  Y.  671. 

In  Howard  v.  Smith,  i  J.  &  S.  (N. 
Y.)  128,  in  the  Superior  Court  of  N.  Y., 
Judge  Spencer  makes  use  of  the  fol- 
lowing language: 

"The  decision  of  the  question  of  fact 
in  the  case  by  the  court  when  uncon- 
tested or  when  clearly  established  by  the 
weight  of  testimony,  narrows  the  issues 
and  reduces  the  number  of  questions  for 
the  consideration  of  the  jury  and  thus 
lessens  its  labors  in  reaching  a  verdict, 
and  in  this  view  is  to  be  favored  and  sus- 
tained, to  the  full  extent  of  the  rules  of 
law  applicable  to  jury  trials.  The  rul- 
ings of  the  court,  however,  in  such 
cases  are  often  subject  to  a  review  and 
reversal  by  the  appellate  courts,  al- 
though a  decision  of  the  jury  would 
have  been  final  upon   the  same  facts, 
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the  court  to  charge  the  jury  that  the  plaintiff  cannot  recover,  and 
a  refusal  so  to  charge  is  error.* 

b.   Where  the  Evidence  Is  Insufficient  in  Law. — Where  the  evi- 
dence which  has  been  offered  is  not  sufficient  in  law  to  make  out 


I  hold  that  all  questions  of  fact,  that 
are  contested  to  that  degree  by  the  evi- 
dence that  sensible  men  might  con- 
scientiously arrive  at  different  conclu- 
sions upon  the  same  evidence,  should 
be  submitted  to  the  decision  of  a  jury. 
The  rule  of  law  I  hold  to  be  the  same  as 
in  the  ckse  of  directing  a  verdict  by  the 
•court.  The  court  has  a  right  so  to  di- 
rect, when  the  facts  are  so  clearly  estab- 
lished on  the  trial,  or  the  weight  of  the 
evidence  is  so  strong  that  if,  on  a  sub- 
mission to  a  jury,  it  found  a  verdict 
against  them  the  court  would  set  it 
aside  as  against  the  evidence."  This 
decision  is  commented  on  by  Judge 
Thompson  as  worthy  of  attention. 
tion.  Thompson  on  Charging  the 
Jury,  43- 

1.  Directing  a  Verdict. — When  the  evi- 
dence upon  an  issue  is  uncontradicted, 
and  no  circumstances  appear  in  the 
case  to  discredit  it,  and  it  appears  to 
the  court  that  a  verdict  contrary  to  this 
evidence  could  not  be  supported,  an 
express  direction  should  be  given  to-the 
jury  to  find  in  accordance  with  such 
evidence.  National  Exchange  Bank  v. 
White,  30  Fed.  Rep.  413. 

Where  the  defence  in  an  action  of 
assumpsit  for  goods  sold  to  defendant,  ■ 
a  corporation,  is  that  the  credit  was  not 
given  to  the  corporation,  but  to  its  su- 
perintendent personally,  and  there  is 
evidence  tending  to  show  that  plaintiff 
believed  he  was  dealing  with  the  cor- 
poration, it  is  proper  for  the  court  to 
refuse  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant.  Hart  Mfg. 
Co.  t;.  Mann's  Boudoir  Car  Co.  (Mich.), 
32  N.  W.  Rep.  820. 

When  the  case  is  such  that  the  court 
w^ould  be  compelled  to  set  aside  a  ver- 
dict, if  rendered  in  favor  of  a  party, 
because  not  reasonably  supported  by 
the  evidence,  the  court  may  direct  a 
verdict  for  the  opposite  party.  Thomp- 
son V.  Pioneer  Press  Co.,  37  Minn. 
285. 

While  it  is  proper  to  direct  the 
jury  to  render  a  general  verdict,  or 
to  render  a  special  verdict,  it  is  bad 
practice  to  give  them  a  general  charge 
authorizing  them  to  render  a  general 
verdict,  and  also,  at  the  same  time,  sub- 
mit to   them    special    issues.     Such   a 


course  is  calculated  to  mislead  and 
confuse  the  jury.  Dwyer  x>.  Kaltayer 
68  Tex.  SS4. 

It  is  proper  for  the  court  to  direct  a 
verdict,  when  it  would  be  its  duty  to 
set  aside  a  different  one,  if  rendered. 
North  Pennsylvania  R.  Co.  v.  Com- 
mercial Nat.  Bank,  8  Sup.  Ct.  Rep.  (U. 
S.)  266. 

Where  there  are  disputed  facts,  or 
facts  from  which  others  may  or  may 
not  be  inferred,  the  court  should  sub- 
mit them  all  to  the  jury  without  in- 
struction as  to  what  inferences  they 
should  accept  or  reject;  but,  when  no 
reasonable  construction  would  entitle 
defendant  to  a  verdict,  the  court  may 
give  binding  instructions  for  plaintiff. 
Maynard  v.  Lumberman's  Nat.  Bank 
(Pa.),  II  Atl.  Rep.  i;29. 

Under  Rev.  St.  Ind.  1881,  4  546,  re- 
lating to  the  verdict  of  a  jury,  the  court 
may  direct  the  jury  to  return  a  general 
verdict,  and,  in  the  absence  of  any 
showing  to  the  contrary,  it  will  be  pre- 
sumed that  the  authority  was  justly 
exercised.  Louisville  etc.  R.  Co.  v. 
Wood,  113  Ind.  544. 

Where  instructions  are  asked  which 
are  correct  as  abstract  propositions, 
but  there  is  no  evidence  making  them 
applicable  to  the  case,  and  the  uncon- 
tradicted evidence  entitles  plaintiffs  to 
recover,  it  is  not  error  to  refuse  these 
instructfons  and  charge  the  jur3'  to  find 
for  plaintiffs.  Gould  v.  Saunders 
(Mich.),  37  N.  W.  Rep.  37. 

A  direction  to  find  a  verdict  should 
not  be  given  unless  the  evidence  for 
the  adverse  party,  considering  it  as  un- 
disputed, and  giving  to  it  the  most 
favorable  construction  in  his  favor  it 
will  legitimately  bear,  including  all 
reasonable  inferences  from  it,  is  insuf- 
ficient to  justify  a  verdict  in  his  favor. 
Jackson  v.  Jacksonport,  56  Wis.  310. 

Offer  to  Direct  Verdict. — In  the  course 
of  a  charge  by  the  court  to  the  jury,  an 
offer  was  made  to  defendant's  counsel 
to  direct  a  verdict  for  the  defendant, 
if  he  so  desired,  but  he  did  not  avail 
himself  of  the  opportunity,  and  the 
jury  subsequently  returned  a  verdict 
for  the  defendant.  Held,  that  the  offer 
of  the  court  was  error.  Wright  v. 
Towle  (Mich.),  34  N.  W.  Rep.  578. 
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the  case  of  the  party  who  offered  it,  it  is  the  duty  of  the  judge 
so  to  instruct  the  jury.^ 

c.  Where  the  Court  Would  be  Bound  to  Set  the  Verdict  Aside. 
— Some  of  the  leading  courts  have  held  that  the  judge  ought  to 
order  a  nonsuit  against  the  will  of  the  plaintiff  where  he  can  see 
that  the  evidence  would  not  warrant  the  jury  in  finding  for  the 
plaintiff,*  and  that  if  they  did  so  find  it  would  be  his  duty  to  set 
aside  the  verdict  as  against  the  evidence,  even  though  there  is 
some  slight  conflict  in  the  evidence. ^  It  has  been  held  that 
the  same  rule  will  apply  where  the  verdict  would  be  against  the 
clear  weight  and  effect  of  the  evidence.* 


1.  Thompson's  Charging  the  Jurj,44; 
Proffatt  on  Jury  Trial,  §§  351-4- 

If  a  plaintiff  has  no  case  in  law  he 
has  no  business  in  court;  and  if  a  jury 
find  a  verdict  upon  evidence  that  does 
not  legally  make  out  a  case,  they  may 
find  a  verdict  on  no  evidence  at  all. 
Nolan  V.  Shickle,  3  Mo.  App.  300; 
State  -0.  Thayer,  5  Mo.  App.  420. 

"  When  assuming  that  all  the  testi- 
mony adduced  by  the  one  or  the  other 
party  is  true,  it  does  not  support  the 
issue,  it  is  the  duty  of  the  judge  to  de- 
clare this  clearly  and  directly."  Camp- 
bell, J.,  in  Chandler  v.  Von  Roeder, 
24  How.  (U.  S.)  227. 

Thus  where,  in  an  action  on  a  con- 
tract to  buy  a  note,  there  was  no  evi 
dence  of  a  contract  to  buy  a  note,  but 
evidence  to  pay,  which  contract  was 
void  under  the  statute  of  frauds,  the 
court  erred  in  refusing  a  nonsuit. 
Hoeflinger  v.  Stafford,  38  Wis.  391. 

2.  Brown  v.  European  etc.  R.  Co., 
58  Me.  384;  Cooper  v.  Waldron,  50  Me. 
80;  Hartfeld  v.  Roper,  21  Wend.  (N. 
Y.)  615;  s.  c,  Thom.  on  Neg.,  1121; 
Deyr  v.  N.  Y.  Cent.  R.  Co..  34  N.  Y. 
9;  Ringgold  V.  Haven,  i  Cal.  108;  Eus- 
minger  v.  Mclntire,  23  Cal.  593;  Stuart 
V.  Simpson,  i  Wend.  (N.  Y.)  376. 

3.  Corning  v.  Troy  Iron  Factory,  44 
N.  Y.  577. 

4.  Rudd  V.  Davis,  7  Hill  (N.  Y.) 
529. 

Power  to  Order  Nonsuit  as  Against 
the  Wish  of  the  Plaintiff. — In  England, 
2  Tidd's  Pr.  869;  Dewae  v.  Purday,  4 
N.  &  M.  633;  Watkins  v.  Towers,  2  T. 
R.  275. 

In  the  U.  S.  Federal  Courts.  Elmore  v. 
Gryrae,!  Pet.(U.S.)  469;  De  Wolf  ».Ro- 
band,  i  Pet.  (U.  S.)  476;  Foote  v.  Silsby, 
I  Blatchf.  (U.  S.)445:  Boucicault  t-.  Fox, 

5  Blatchf.  (U.  S.)  87;  Crane  v.  Morris, 

6  Pet.  (U.  S.)  598,  609;  Castle  v.  Bul- 
lard,  23  How.  (U.  S.)   172. 


North  Carolina.  Dickey  v.  Johnson, 
13  Ired.  (N.  Car.)  450. 

Tennessee.  Scruggs  v.  Brackin,  4 
Yerg.  (Tenn.)  528. 

Alabama.     Hunt  v.  Stewart,  7  Ala. 

52.5- 

Arkansas.  Martin  v.  Webb,  5  Ark. 
72;  Ringo  V.  Field,  6  Ark.  43;  Carr  ti. 
Grain,  7  Ark.  241. 

Missouri.  St.  Louis  etc.  Co.  v.  Sou- 
lard,  8  Mo.  665.  See,  however,  Mor- 
gan V.  Durfee,  9  Cent.  L.  J.  12. 

Kansas.  Case  v.  Hannahs,  2  Kan. 
490. 

Indiana.     Williams   v.   Port,  9   Ind. 
SSI- 
Vermont.      French   v.   Smith,  4  Vt. 
363. 

Michigan.  Cahill  v.  Kalamazoo  Mu- 
tual Ins.  Co.,  2  Dougl.  (Mich  )  124. 

Mississippi.  Winston  v.  Miller,  12 
Smed.  &  M.  (Miss.)  550,  it  is  held 
that  the  judge  cannot,  in  any  case,  di- 
rect a  nonsuit  where  the  plaintiff  in- 
sists in  going  to  the  jurv. 

But  in  New  York,  Pratt  v.  Hull,  13 
Johns.  (N.  Y.)  334;  Betts  v.  Jackson,  6 
Wend,  (N.  Y.)  173;  Foot  v.  Sabin,  19 
Johns.  (N.  Y.)  159;  Jansen  v.  Acker, 
23  Wend.  (N.  Y.)  480. 

Pennsylvania.  Munn  v.  Mayor,  40 
Pa.  St.  364;  Myers  v.  Girard  Ins.  Co., 
26  Pa.  St.  192. 

Ohio.  Ellis  V.  Ohio  etc.,  4  Ohio  St. 
628;  Slipher  v.  Fisher,  n  Ohio  299; 
Powell  r».  Jones,  12  Oh'o  35. 

Wisconsin.  Woodward  v.  McRey- 
nolds,  I  Chand.  (Wis.)  244;  Cutler  v. 
Hulburt,  29  Wis.  165;  Hoeflinger  v. 
Stafford,  38  Wis.  391. 

Iowa.  Eddy  v.  Wilson,  i  Greene 
(Iowa)  259. 

Connecticut.  Naugatuck  R.  Co.  v. 
Waterbury  Button  Co.,  24  Conn.  468. 

Maine.      Perley   v.  Little,  3  Me.  97; 
Lyon  V.  Siblev,  32  Me.  1577. 
New  Hampshire.     Bailey  -•.  Kimball, 
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d.  Where  There  Is  a  Variance,  etc. — Where  there  is  a  substan- 
tial  variance  in  the  pleadings  and  in  the  evidence,  the  judge 
should  generally  direct  a  nonsuit  to  be  entered  for  the  defend- 
ant.i 

e.  At  What  Stage  of  Trial  to  be  Given. — Where  the  evidence 
offered  by  the  plaintiff  has  no  tendency  to  support  the  issue,  or 
is  insufificient  in  law  to  entitle  him  to  recover,  the  judge  is  at 
liberty  to  so  instruct  the  jury  at  any  time  after  the  plaintiff  had 
closed  his  case  *  A  nonsuit  may  well  be  ordered  at  the  close  of 
the  defendant's  testimony,  although  at  the  close  of  the  plaintiff's 
testimony  there  was  a  prima  facie  case.* 

4.  Elements  of  the  Charge — a.  Its  Relation  to  the  Evidence. — 
The  judge  instructs  hypothetically  upon  whatever  state  of  facts 
there  is  evidence  tending  to  prove.*  It  is  error  for  him  to  sub- 
mit to  the  jury  a  fact,  or  a  state  of  facts,  which  there  is  no  evi- 
dence tending  to  prove,  or  to  give  instruction  with  reference  to 
a  state  of  facts  not  in  evidence.^ 


26  N.  H.  351;  Stickney  v.  Stickney,  21 
N.  H.61. 

California.  Mateer  v.  Brown,  1  Cal. 
221;  Ensminger  v.  Mclntire,  23  Cal. 
593. 

Georgia.  Tison  v.  Yawn,  15  Ga.  491; 
Long  V.  Lewis,  16  Ga.  154. 

New  Jersey.  Aycrigg'  v.  New  York 
etc.  R.  Co.,  30  N.  J.  L.  460;  Cent.  R. 
Co.  V.  Moore,  24  N.  J.  L.  830. 

South  Carolina.  Turnbull  v.  Rivers, 
3  McCord  (S.  Car.)  131;  Clason  v. 
Bird,  2  Brev.  (S.  Car.)  370,  it  has  been 
conceded  that  the  judge,  in  proper  cases, 
has  power  to  nonsuit,  and  to  this  view 
the  decisions  of  the  courts  holding  the 
contrary  are  slowly  progressing. 

1.  Thompson's  Charging  the  Jury, 
46;  Johnson  v.  Moss,  45  Cal.  515. 

This,  perhaps,  under  the  liberal  al- 
lowance of  amendments  under  the  code, 
will  seldom  need  to  occur,  for  amend- 
ments are  generally  allowed  at  any 
stage  of  the  case,  in  order  that  substan- 
tial justice  may  be  done. 

2.  Thompson's  Charging  the  Jury,  47; 
There  .is  no  point    in    an    objection 

that  such  instructions  were  given  be- 
fore the  defendant  had  announced  that 
he  had  closed  his  case.  Harris  v. 
Woody,  9  Mo.  113. 

Nor,  if  the  case  is  a  proper  one  for 
such  instructions,  is  the  judge  at  liber- 
tj',  after  the  plaintiff  has  closgd  his 
case,  to  refuse  them  on  the  ground  that 
the  defendant  is  not  ready  to  close  his 
case,  and  submit  it  to  the  jury. 

3.  Unger  t).  Forty-second  Street  R. 
Co.,  51  N.  Y.  497;  Cooper  v.  Waldron, 
50  Me.  80-82. 


But  to  award  a  nonsuit  before  the 
plaintiff  has  closed  his  case  is  an  obvi- 
ous error.  Walker  v.  Supple,  54  Ga. 
178. 

4.  "  The  instructions  should  be  con- 
fined to  the  issues  is  a  leading  cardinal 
rule."  Proffat  in  Jury  Trial,  §  313; 
NoUen  v.  Wisner,  11  Iowa  190;  Kingt;. 
J^i"&>  37  Cr3-  205;  Miles  v.  Douglas, 
34  Conn.  393;  Hill  v.  Canfield,  56 
Pa.  St.  454;  Hooker  v.  Johnson,  6  Fla. 
630. 

"The  charge  ought  not  only  to  be 
correct,  but  to  be  so  adapted  to  the  case 
and  so  explicit  as  not  to  be  miscon- 
strued or  misunderstood  by  the  jury  in 
the  application  of  the  law  to  the  facts 
as  they  find  them  from  the  evidence." 
Little  Miami  R.  Co.  v.  Wetmore,  19 
Ohio  St.  110. 

Thompson's  Charging  the  Jury,  87. 

5.  Wakefield  v.  Smithwick,  4  Jones 
L.  (N.  Car.)  327;  Gilchrist  v.  Rogers, 
6  W.  &  S.  fPa.)  488;  Herdic  -v.  Bigler, 
47  Pa.  St.  60;  Kelso  v.  Townsend,  13 
Tex.  140;  Bogle  v.  Kreitzer,  46  Pa.  St. 
465;  Sartwell  ■?'.  Wilcox,  20  Pa.  St.  117; 
Manwell  v.  Briggs,  17  Vt.  176;  Swit- 
land  V.  Holgate,  8  Watts.  (Pa.)  385; 
Sutton  V.  Madre,  2  Jones  L.  (N.  Car.) 
320;  Cobb  V.  Fogalman,  i  Ired.  L.  (N. 
Car.)  444;  Bond  v.  Hall,  8  Jones  L.  (N. , 
Car.)  14;  Webster  College  v.  Tyler,  35 
Mo.  268;  Jeffersonville  R.  Co.  v.  Swift, 
26  Ind.  459;  Dickerson  v.  Johnson,  24 
Ark.  251;  Cothran  v.  State,  39  Miss. 
541 ;  Herndon  v.  Bryant,  39  Miss.  336; 
Oliver  11.  State,  39  Miss.  526;  Galena, 
etc.  R.  Co.  V.  Jacobs,  20  111.  487; 
Swank  v.  Nichols,  24  Ind.  199. 
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But  where  there  is  any  evidence,  however  slight,  it  is  the  duty 
of  the  judge  to  declare  the  law  thereon.^ 

b.  Abstract  Propositions  of  Law. — No  instructions  should  be 
given  which  are  not  relevant  to  the  facts  which  there  is  evidence 
tending  to  prove.  In  many  cases  the  giving  of  such  instruction  ha^ 
been  held  error  ;^  on  the  other  hand,  it  is  held  not  error  to  refuse 
to  give  them.*  And  if  the  instructions  are  not  based  upon  facts 
which  the  evidence  tends  to  prove,  and  are  also,  when  examined 
by  the  appellate  court,  found  to  have  a  tendency  to  mislead,  the 
judgment  will  be  reversed  because  they  were  given,  although  they 
are  correct  as  abstract  propositions.*  When  an  instruction  is  so 
worded  as  to  lead  the  jury  to  infer  the  existence  of  a  state  of 
facts  not  warranted  by  the  evidence,  it  will  afford  good  cause  for 
reversing    the    judgment. ^     Judgment     will     not     be     reversed 


1.  Flournoy  v.  Andrews,  5  Mo.  513; 
Bradford  v.  Pearson,  12  Mo.  71;  Camp 
V.  Phillips,  43  Ga.  289;  Abilene  v.  Hen- 
dricks, 36  Kan.  196. 

2.  Thompson's  Charging  the  Jury,  88, 
citing  Gist  v.  Loring,  60  Mo.,  487;  Huff- 
man V.  Ackley,  34  Mo.  277;  Lellis  v. 
St.   Louis    R.   Co.,  64   Mo.  464. 

3.  Straus  v.  Minzesheimer,  78  111.  493 ; 
Clark  V.  Vorce,  19  Wend.  (N.  Y.)  232; 
Wendell  v.  Moulton,  26  N.  H.41;  Mc- 
Knight  V.  Rutcliff,  44  Pa.  St.  156;  Al- 
lan V.  Wanamaker,  31  N.  J.  L.  370; 
Patton  V.  Gregory,  21  Tex.  513;  Laber 
T/.  Cooper,  7  Wall.  (U.  S.)  565;  Davis 
V.  Fairclough,  63  Mo.  61 ;  Hamilton  v. 
Russell,  I  Cranch  (U.  S.)  495;  Roach 
V.  Hulings,  16  Pet.  (U.  S.)  326;  Phettw. 
Poe,  2  How.,(U.  S.)  458;  State  w.  Rash, 
12  Ired.  (n!  Car.)  382;  Hibler  v.  Mc- 
Cartner,  31  Ala.   501;  Breese  v.  State, 

12  Ohio  St.  146;  Montgomery  v.  Evans, 
8  Ga.  178;  State  Bank  v.  Hubbard,  8 
Ark.  183;  Ma3'eys  v.  Parish,  11  B.  Mon. 
(Ky.)  41;  Edelin  -y.  Saunders,  8  Md. 
118;  Snyder  v.  Witt,  15  Pa.  St.  59; 
Croft  V.  State,  6  Humph.  (Tenn.)  317; 
Cowles  V.  Bacon,  21  Conn.  451;  Con- 
ton  V.  San  Francisco,  36  Cal.  404;  Rice 
V.  Rice,  6  Ind.  100;     Shaw   v.  Brown, 

13  Iowa  508;  Gilbert  v.  Woodbury,  22 
Me.  246;  Harvey  v.  Skipwith,  16  Gratt. 
(Va.)  405;  Ely  V.  Tallman,  14  Wis.  28. 

4.  Ocheltree  v.  Carl,  23  Iowa  394; 
Beaver  v.  Taylor,  i  Wall.  (U.  S.) 
644;  Coughlin  -IK  People,  18  111.  266; 
State  V.  Bailey,  57  Mo.  131;  Clarke  v. 
Dutcher,  9  Cow.  (N.  Y.)  674;  Horner 
V.  Wood,  16  Barb.  (N.  Y.)  386;  Cum- 
mings  V.  Chandler,  26  Me.  453;  Caw  v. 
People,  3  Neb.  367. 

The  fair  test  of  the  propriety  of  a 
charge  cannot  be  whether  in  the  ab- 
stract it  is  right.     It  must  be  taken   in 


view  of  the  evidence  of  the  facts 
charged  on  which  the  jury  is  to  respond. 
A  charge  in  the  abstract,  as  a  mere 
legal  proposition  might  be  perfectly  in- 
operative and  harmless,  when,  however, 
referred  to  a  certain  set  of  facts  and 
circumstances  in  the  proof,  it  might 
have  a  most  important  and  conclusive 
influence  on  the  jury  in  forming  their 
verdict.  Liscomb,  J.,  in  Thompson  v. 
Shannon,  9  Tex.  536. 

5.  Cane  v.  People,  3  Neb.  357. 

Instances. — In  State  v.  Bailey,  57  Mo. 
131,  it  appeared  that  the  accused  and 
the  deceased  met  at  a  certain  place  and 
commenced  firing  at  each  other  at  so 
nearly  the  same  time  that  it  was  im- 
possible to  tell  which  fired  first.  This 
was  either  a  case  of  murder  or  justi- 
fiable homicide  in  self  defence,  and  it 
was  therefore  error  for  the  judge  to  in- 
struct the  jury  as  to  the  law  of  man- 
slaughter, although  his  instructions  on 
that  branch  of  the  law  were  in  the  ab- 
stract  correct. 

So  in  Kennedy  'v.  North  Mo.  R.  Co., 
36  Mo.  351,  where  a  farmer  sustained 
an  injury  by  reason  of  his  wagon  com- 
ing in  contact  with  a  railway  train  at  a 
farm  crossing,  and  it  appeared  from  the 
evidence  that  the  collision  was  the  re- 
sult of  a  mere  casualty,  it  was  error  to 
instruct  the  jury  that,  if  they  believed 
from  the  evidence  that  the  injury  com- 
plained of  was  wilfully  or  recklessly 
done  byi  the  defendant,  then  they  were 
not  confined  to  the  actual  damages  sus- 
tained by  the  plaintiff,  and  might  give 
such  exemplarydamages  as  the  circum- 
stances' of  the  case  might  warrant. 
This  instruction  was  correct  as  an  ab- 
stract proposition  of  law,  but  it  was 
misleading  because  it  intimated  to  the 
jury  that  they    might    give   exemplary 
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for  error  in  charging  an  abstract  proposition,^  unless  misleading. 
c.  Should  be  Pointed  and  Definite. — The  instructions  of  the 
judge  to  the  jury  should  be  pointed  and  definite.*  The  instruc- 
tion should  not  be  ambiguous,  that  is,  capable  of  two  inter- 
pretations, one  correct  and  the  other  incorrect.'^  Neither  should 
inconsistent  or  contradictory  instructions  be  given.*     Nor  should 


damages  in  a  case  in  which  there  was 
no  evidence  tending  to  show  those  facts 
which  constitute  a  basis  of  exemplary 
damages.  Thompson's  Charging  the 
Jury,  92. 

1.  Schneider  v.  Hosier,  21  Oliio  St. 
113,98. 

2.  McKinney  v.  Snyder,  78  Pa.  St. 
497;  Gas  Co.  V.   Wheeling,   8  W.   Va. 

323- 

We  suggest  to  the  courts  the  neces- 
sity, when  instructions  are  asked,  to  see 
that  the  law  is  properly  laid  down  to  the 
jury,  and  not  content  themselves  with 
simply  giving  or  refusing  the  instruc- 
tion asked.  The  object  of  the  courts 
should  not  be  to  get  clear  of  laying 
down  the  law  by  refusing  to  instruct, 
especially  when  instructions  are  prayed 
for,  which  in  part  contain  the  law,  and 
which  obviously  show  a  desire  to  have 
the  jury  properly  instructed,  although 
in  the  hurry,  and  for  other  reasons,  the 
counsel  have  not  properly  attended  to 
the  framing  and  the  phraseology  of  the 
instructions.  Let  the  lower  courts 
place  the  law  fairly  before  the  jury  in 
a  few  plain,  forcible,  pointed  and 
pithy  instructions,  and  there  will  be 
much  less  appealing — much  less  dis- 
satisfaction with  their  decisions.  They 
should  declare  the  law  whenever  called 
upon,  in  order  to  assist  the  juries  in 
coming  to  a  proper  determination. 
Talbot  V.  Mearns,  21  Mo.  431. 

We  have  often  thought  and  said  that 
instructions  were  designed  ex  vi  termini 
to  assist  the  jury  upon  the  law,  to  find 
properly  the  facts  and  issues  in  con- 
troversy. Therefore  a  few  plain,  di- 
rect instructions,  embracing  the  law  of 
the  case,  will  always  aid  a  jury  'to  come 
to  the  correct  conclusions.  The  court 
had  better  give  no  instructions  than 
such  as  mystify,  confuse  and  involve  the 
case  in  intricacy,  thereby  often  mis- 
leading them  instead  of  giving  light  to 
them.  Improper  instructions  given  to 
juries  are  a  fruitful  source  of  litigation. 
Crole  V.  Thomas,  17  Mo.  332;  State  v. 
Floyd,  15  Mo.  349. 

Instructions  should  always  be  clear, 
accurate  and  concise  statements  of  the 
law  as   applicable  to   the  facts,  of  the 


case.  It  was  never  contemplated  under 
the  provisions  of  the  practice  act  that 
the  court  should  be  required  to  give  a 
vast  number  of  instructions,  amount- 
ing in  the  aggregate  to  a  lengthy 
address.  .  .  .  Adams  v.  Smith,  58 
111.  417;  Trish  V.  Newell,  62  III.  296. 

3.  Belt  V.  Goode,  31  Mo.  12S;  Henry 
V.  Davis,  7  W.  Va.  715;  Central  R.  etc. 
V.  Sanger,  15  Gratt.  ( Va.)  231;  Siebert  ti. 
Leonard,  21  Minn.  442;  111.  Linen  Co. 
V.  Hough,  91  111.63;  Vanslyck  I'.  Mills, 
34  Iowa  375. 

Where  one  instruction  states  the  de- 
fendant's liability  more  strongly  than 
the  law  warrants,  and  another  series 
states  It  correctly,  and  the  two  relate  to 
vital  points  in  the  issue,  they  are  calcu- 
lated to  confuse  the  jury,  and  the  latter 
instructions  will  not  cure  the  former. 
Steinme^'er  v.  People,  95  111.  383. 

3.  Whitfield  v.  Westbrook,  40  Miss. 
311;  Ferguson  v.  Fox,  i  Mete.  (Ky.) 
83;  Selin  V.  Snyder,  11  Serg.&  R.  (Pa.) 
319;  Clem  V.  State,  31  Ind.  480;  Chi- 
cago etc.  R.  Co.  V.  Payne,  49  111.  499; 
Pond  V.  Wyman,  15  Mo.  181;  Mackey 
V.  People,  2  Colo.  13;  Rice  v,  Olin,  79 
Pa.  St.  391 ;  Pittsburg  R.  v.  Krouse,  30 
Ohio  St.  240. 

A  merely  misleading  charge  is  not 
reversible  error.  Perkerson  v.  Snod- 
grass  (Ala.),  4  So.  Rep.  752. 

In  an  action  for  driving  logs,  where 
defendant  alleged  that  he  had  been 
damaged  by  the  injudicious  use  by 
plaintifl:'  of  a  certain  dam,  the  court 
properly  refused  to  charge  "that  there 
is  no  evidence  of  any  damage  to  the 
defendant  by  reason  of  the  manner  in 
which  the  dam  was  operated,  and  the 
jury  will  not  allow  any  damages  to  the 
defendant  by  reason  of  any  alleged  im- 
proper use  of  the  dam,"  as  such  charge 
would  mislead  the  jury.  Beard  xk 
Clarke  (Minn.),  39  N.  W.  Rep.  63. 

In  an  action  on  a  firm  note  given  by 
one  partner  without  authority  from  the 
other,  for  a  purchase  in  the  firm  name, 
instructions  that  the  burden  of  proving 
notice  to  plaintiffs  that  such  latter 
party  was  not  to  be  bound  is  on  him; 
and  if  the  witnesses  are  equally  credible, 
and  their  evidence  contradictory  as  to 
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they  be  couched  in  technical  language  ;  *  nor  on  isolated  parts  of 
the  testimony.     Instructions  should  cover  the  whoLe  case.* 

d.  How   Taken  and  Construed. — Instructions  should  be  taken 
and  construed  together  with  reference  to  one  another.^ 


the  notice,  then  he  has  not  proved  no- 
tice, and  plaintiffs  should  recover;  and 
that  if  the  witnesses  are  equally  credible 
and  honest  as  to  the  notice,  and  their 
evidence  on  that  point  in  direct  conflict, 
then  notice  cannot  be  said  to  be  proved, 
— are  properly  refused,  as  calculated  to 
confuse  and  mislead  the  jury.  Alabama 
Fertilizer  Co.  v.  Reynolds  (Ala.),  4  So. 
Rep.  639. 

It  is  error  to  give  to  the  jury  conflict- 
ing instructions  based  upon  different 
views  of  the  law  applicable  to,  the  case, 
without  such  instructions  being  harmo- 
nized by  the  judge.  Kelley  v.  Cable 
Co.,  7  Mont.  70. 

Any  instructions  calculated  to  mis- 
lead the  jury,  whether  such  tendency 
arises  from  ambiguity,  prolixity,  or 
any  other  cause,  should  be  avoided;  and 
if  given  in  such  form,  the  appellate 
court  should  reverse  the  judgment. 
Gordon  v.  Richmond,  83  Mo.  436. 

1.  Chappell  V.  Allen,  38  Mo.  213. 
The  judge  ought  to  instruct  the  jury 

in  plain  English,  and  avoid,  as  far  as 
possible,  the  use  of  technical  terms. 
The  use  of  such  expressions  as  "prima 
facie'''  and  "preponderance  of  evidence" 
has  been  criticised.  Thompson's 
Charging  the  Jury,  99. 

2.  First  Nat.  Bank  t^.Currie,  44M0.91. 
If  requests  for  instructions  which  do 

not  cover  the  whole  case,  are  presented 
to  the  judge,  he  may  modify  them  so  as 
to  make  them  present  the  law  appli- 
cable to  the  facts  contended  for 
by  both  parties,  there  being,  of  course, 
evidence  of  such  facts.  Neither  is  it 
error  that  the  instructions  given  fail 
to  present  the  view  of  the  case  taken 
by  one  of  the  parties,  provided  that, 
taken  together,  they  fairly  present  the 
lavir  of  the  case  in  a  way  that  is  not 
calculated  to  mislead.  Instructions  are 
to  be  considered  in  their  combination 
and  entirety,  and  not  as  though  each 
instruction  was  intended  to  present  the 
whole  law  of  the  case.  Hawkins  v. 
Hudson,  45  Ala.  482;  McKeon  v.  Citi- 
zens' R.  Co.,  43  Mo.  401;;  People  v. 
Doyell,  48  Cal.  85;  Smith  v.  Carr,  16 
Conn.  455;  Thompson's  Chargmg  the 
Jury,  100. 

3.  Cowger    v.    Land,   112    Ind.    263; 
Conrad  v.  Kinzie,  105   Ind.  281. 

An  instruction  should  be  taken   as    a 
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whole,  and  in  connection  with  the 
other  instructions  in  the  case;  and  if, 
when  so  taken,  the  law  of  the  case  is 
correctly  stated,  an  inaccurate  expres- 
sion in  the  particular  instruction  will 
not  be  available  error.  Hence  an  in- 
struction, to  an  action  for  damages 
caused  by  a  railroad  accident,  that 
upon  plaintifl's  showing  lack  of  negli- 
gence on  his  part,  it  devolved  upon  the 
railroad  company  to  sko-w  ho~M  the  ac- 
cident happened,  is  not  erroneous,  if 
modified  by  the  further  instruction  that 
the  defendant  would  not  be  liable  if 
the  accident  did  not  occur  through  its 
negligence.  Louisville  etc.  R.  Co.  v. 
Jones,  108  Ind.  551. 

Where  certain  instructions  in  the 
judge's  charge  to  the  jurj',  claimed  by 
appellant  to  be  erroneous,  are  so  quali- 
fied by  subsequent  instructions  that  the 
charge,  taken  as  a  whole,  lays  down 
the  true  rule  of  law,  objections  to  it 
will  not  be  sustained.  Fort  Worth 
etc.  R.  Co.  V.  Hogsett,  67  Tex.  685. 

Where  the  court  gave  an  instruction 
at  request  of  the  defendant,  and  then 
gave  a  more  complete  instruction,  ap- 
plying the  law  involved  to  the  particu- 
lar facts  of  the  case,  the  defendant  has 
no  ground  of  exception.  Baker  v. 
State,  69  Wis.  32. 

The  instructions  given  to  a  jury  must 
be  construed  together,  and  if,  when  con- 
sidered as  a  whole,  they  properly  state 
the  law,  it  is  suiBcient.  Campbell  v. 
Holland,  22  Neb.  587. 

In  the  trial  of  a  case,  a  correct  ap- 
prehension by  the  court  of  all  the  prin- 
ciples of  law  involved  is  not  demanded; 
but  it  is  sufficient  if  the  instructions  are 
correct,  as  applicable  to  the  case  pre- 
sented, and  that  the  court  should  not 
be  wrong  to  the  extent  of  misleading 
the  jurv.  Schutz  v.  Jordan,  32  Fed. 
Rep.  !,i. 

Instructions  should  be  considered 
with  reference  to  one  another,  and  as 
an  entirety;  and  if,  when  thus  con- 
strued, they  contain  a  full,  fair  and 
correct  statement  of  the  law  applicable 
to  the  case,  and  are  not  calculated  to 
mislead  the  jury,  the  judgment  will  not 
be  reversed  because  of  the  mere  inac- 
curacies or  "loose  expressions"  therein 
when  separately  considered.  Kopelke 
■V.  Kopelke,  112  Ind.  435. 
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5.  Duty  of  Judge  in  Instructing  Jury — a.  Duty  to  Give  Instruc- 
tions.— It  is  the  duty  of  the  judge  to  see  that  every  case  so  goes 
to  the  jury  that  they  have  clear  and  intelligent  notions  of  the 
points  they  are  to  decide,  and  to  this  end  he  shall  give  necessary 
instructions  whether  so  requested  by  counsel  or  not,  and  his 
failure  to  do  so  is  held  ground  for  a  new  trial  when  the  verdict 
was  not  one  which  effectuated  justice  between  the  parties.-' 

In  the  absence  of  a  statute  or  constitutional  provision,  it  wil 
not  be  error,  however,  in  a  civil  case  to  submit  a  cause  to  a  jury 
without  instruction,  if  no  instructions  are  asked  for.^  And  even 
when  requested,  the  court  is  not  bound  to  instruct  upon  an  ab- 
stract proposition  of  law  not  applicable  to  the  case.'  In  criminal 
cases  it  has  been  held  that  it  is  the  duty  of  the  judge  to  instruct 
the  jury  whether  requested  or  not.*     This  rule  is  not  universal,* 


In  an  action  by  an  employe  for  in- 
juries caused  by  the  fall  of  a  building, 
defendant  alleged  that  it  would  have 
withstood  any  ordinary  storm,  but  that 
the  one  that  overthrew  it  was  most  ex- 
traordinary. The  court  instructed  the 
jurv  that  the  defendant  would  be  liable, 
unless  he  showed  that  it  was  such  an 
unusual  storm  as  builders  do  not  pro- 
vide against, — "a  phenomenal  one." 
Held,  that  all  the  judge  said  in  relation 
to  storms  in  'his  charge  must  be  consid- 
ered together,  and  that  the  charge  in 
substance  meant  an  "extraordinary 
storm  such  as  builders  do  not  provide 
against  or  contemplate,  in  planning 
their  architecture,"  and  was  correct. 
Diamond  State  Iron  Co.  v.  Giles 
(Del.),  II  Atl.  Rep.  189. 

If  a  court  instructs  a  jury  to  take 
into  consideration  all  of  the  facts 
brought  out  in  the  evidence,  it  is  not 
error  for  it  to  refuse  to  indicate  particu- 
lar points  in  the  evidence,  suggested  by 
defendant's  request  for  instructions. 
State  V.  Laughlin,  73  Iowa  351. 

1.  Owen  V.  Owen,  22  Iowa  270; 
State  V.  Brainard,  25  Iowa  572. 

It  is  the  duty  of  the  court  to  instruct 
the  jury  as  to  the  issues  joined  in  the 
pleadings  and  to  determine  from  the 
pleadings  what  allegations  are  admit- 
ted and  what  denied.  Potter  v.C  R. 
I.  etc.  R.  Co.,  46  Iowa  399;  Dassler  v. 
Wisley,  32  Mo.  498. 

"It  IS  the  practice  for  judges  at  nisi 
prius  not  only  to  state  to  the  jury  all 
the  evidence  that  has  been  given,  but 
to  comment  upon  its  bearing  and 
weight,  and  to  state  the  legal  rules 
upon  the  subject,  and  their  application 
to  the  particular  case,  and  to  advise 
them    as     regards     the     verdict    they 


should  give.  C  bitty,  cited  in  Sackett 
on  Instructions,  1. 

See  Morris  v.  Piatt,  32  Conn.  75; 
Carpenter  i;.  State,  43  Ind.  371;  Nels 
V.  State,  2  Tex.  280. 

While  the  trial  court  is  not  bound  to 
instruct  the  jury  of  its  own  motion,  yet, 
if  it  does  so  instruct  them,  it  should  not 
direct  them  unconditionally  to  find 
against  a  party  upon  a  given  hypothe- 
sis, when  there  may  be  another  hy- 
pothesis equally  supported  by  the  evi- 
dence, but  withheld  from  their  consid- 
eration, upon  which  they  might  find  in 
favor  of  such  a  party.  Swope  v. 
Schafer  (Ky.),  4  S.  W.  Rep.  300. 

The  case  should  be  submitted  to  the 
jury  upon  the  theories  of  the  parties. 
Winchester  v.  King,  46  Mich.  102. 

2.  Drury  v.  White,  10  Mo.  354; 
Coates  V.  Sangston,  5  Md.  121;  Haupt 
V.    Pohlman,    16    Abb.     (N.    Y.)     Pr. 

307- 

In  the  trial  of  causes  neither  party  is 
bound  to  ask  instructions.  If  they  are 
not  asked,  the  giving  of  them  or  not  is 
at  the  discretion  of  the  court.  If  in- 
structions are  asked  on  the  whole  case, 
or  on  any  particular  matter  arising  out 
of  it,  which  the  court  refuses,  it  is  not 
bound  afterwards  to  give  instructions 
of  its  own  as  substitutes  for  those  re- 
fused. If  erroneous  instructions  are 
asked  and  refused,  it  is  entirely  at  the 
option  of  the-  judge  whether  he  will 
afterwards  give  any  or  not.  Clark  u. 
Hammerle,  27  Mo.  55. 

3.  See  ante,  4*.,  Abstract  Proposi- 
tions. 

4.  State  V.  Matthews,  20  Mo.  55; 
State  ■u.  Stonum,  62  Mo.  596. 

5.  People  r'.  Gray,  5  Wend.  (N.  Y.) 
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and  in  no  instance  will  it  be  error  unless  excepted  to  at  the  proper 
time  in  absence  of  statutory  provision.^ 


1.  Krock  V.  Wolf,  39  Ind.  88;  Mur- 
ray V.  State,  26  Ind.  141. 

Cliarging  juries. — It  is,  of  course,  the 
duty  of  the  judge,  when  requested  to 
lay  down  the  law  to  the  jury,  touching 
every  hypothesis  of  fact  presented  by 
the  evidence.  But  it  is  often  a  question 
of  much  perplexity,  what  degree  of 
probability  must  support  the  hypothet- 
ical state  of  facts  in  order  to  require  the 
judge  to  instruct  the  jury  with  reference 
to  it.  Upon  this  point  there  seem  to 
be  two  ideas.  One  is  that  if  there  is 
any  evidence,  however  slight, — even  a 
scintilla,  as  it  is  sometimes  called,  tend- 
ing to  show  a  certain  state  of  facts,  the 
judge  is  bound,  if  requested,  to  instruct 
the  jury  with  reference  to  the  law  ap- 
plicable to  these  facts.  By  necessary 
analogy,  where  this  idea  prevails,  a  ver- 
dict of  the  jury  will  not  be  set  aside  on 
appeal  or  error  if  there  is  a  scintilla  of 
evidence  to  support  it;  for  it  is  an  un- 
avoidable conclusion  that  the  judge  is 
bound  if  requested  to  charge  the  jury 
upon  any  hypothetical  state  of  facts 
presented  by  evidence  of  sufficient  force 
to  support  a  finding  of  the  jury  in  favor 
of  the  existence  of  those  facts.  The  other 
idea  is  that,  in  order  to  make  it  obliga- 
tory upon  the  judge  to  lay  down  the 
law  to  the  jury  with  reference  to  a  hy- 
pothetical state  of  facts,  there  must  be 
evidence  tending  to  show  such  facts 
sufficiently  strong  to  require  the  judge 
to  allow  the  verdict  to  stand  if  ren- 
dered in  favor  of  the  existence  of  such 
facta,  on  a  motion  for  new  trial,  where 
he  decides  in  the  exercise  of  a  sound  dis- 
cretion, and  not  within  restricted  lim- 
its which  courts  occupy  on  appeal  or 
error.  In  other  words,  according  to 
this  doctrine,  the  judge  is  not  bound  to 
instruct  the  jury  with  reference  to  the 
state  of  facts,  unless  there  is  evidence 
making  it  in  some  degree  probable  that 
such  facts  exist.  This  doctrine  is  much 
more  consistent  with  sense  and  condu- 
cive to  justice  than  the  scintilla  doctrine. 
In  a  Texas  case  it  was  thus  laid  down 
by  Chief  Justice  Roberts,  himself 
an  able  and  experienced  judge: 

"When  the  evidence  tends  sufficiently 
to  the  establishment  of  a  defence  or 
mitigation  of  the  offence  charged,  as  to 
reasonably  require  a  charge  as  applica- 
ble, is  a  question  of  sound  judgment 
to  be  exercised  by  the  district  judge, 
in  the  first  instance,  and  afterwards  by 


the  supreme  court  on  appeal.  If  its 
force  is  deemed  to  be  very  weak,  trivial, 
light,  and  its  application  remote,  the 
court  is  not  required  to  give  a  charge 
upon  it.  If,  on  the  other  hand,  it  is 
not  so  pertinent  and  forcible  as  that  it 
might  be  reasonably  supposed  that  the 
jury  could  be  influenced  by  it  in  arriv- 
ing at  their  verdict,  the  court  should 
charge  so  as  to  furnish  them  with  the 
appropriate  rule  of  law  upon  the  sub- 
ject."    Bishop  V.  State,  43  Tex.  402. 

This  doctrine  was  lately  reaffirmed 
and  applied  by  the  court  of  appeals  of 
Texas.  Elan  v.  State,  16  Tex.  App. 
34;  20  Cent.  Law  Jour.  123. 

The  duty  of  a  judge,  in  instructing 
the  jury  on  the  issue  between  the  par- 
ties, is  a  very  important  and  dplicate 
one.  Care  is  to  be  taken  riot  to  trench 
on  the  provision  of  a  jury  in  finding 
the  facts,  while  the  court  does  not  al- 
low them  to  be  misled.  The  first  duty 
is  to  make  the  jury  comprehend  what 
is  the  question  or  fact  in  dispute  be- 
tween the  parties.  The  jury  go  wrong 
oftener  from  not  understanding  the 
true  issue  than  from  any  wish  to  go 
wrong  or  do  wrong  in  finding  a  verdict. 
And  the  judges  often  fail  in  conveying 
to  the  minds  of  a  jury  the  exact  fact 
in  dispute,  or  the  issue  between  the 
parties  through  a  fear  of  exceeding  the 
proper  limits  of  a  judge.  In  doing  this, 
a  judge  need  express  no  opinion  as  to 
what  the  truth  is  on  the  evidence;  he 
can  still  leave  this  to  the  unbiased  ac- 
tion of  the  minds  of  a  jury.  But  he 
should  never  omit  the  first  duty  of  a 
judge,  that  of  making  the  jury  see  the 
exact  and  naked  point  in  dispute, 
and  leaving  that  dispute  to  be  settled 
by  the  yea  or  naj'  of  the  jury.  Unless 
a  charge  succeeds  in  doing  this,  it  has 
done  very  little,  if  any,  good.  So  also 
should  the  judge  make  the  jury  under- 
stand the  application  of  the  law  to  the 
evidence,  and  its  bearings  upon  the 
case  and  upon  the  decision  which  they 
are  about  to  give.  It  often  happens 
that  there  are  many  points  in  a  case 
about  which  there  is  no  dispute.  It  is 
well  to  call  the  attention  of  the  jury  to 
these  undisputed  facts,  with  the  remark 
that  as  to  these  there  seems  to  be  no 
dispute.  The  object  of  this  is  to  fix  the 
attention  of  the  jury  upon  the  really 
contested  fact,  and  to  prevent  them 
from  wasting  time  and  becoming  con- 
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b.  Instructions  Presumed  to  be  Correct. — In  the  absence  of 
evidence  to  the  contrary,  it  is  presumed  that  the  presiding  judge 
at  a  trial  has  given  proper  instructions.* 

c.  The  Judge  Must  Present  All  the  Material  Facts. — The  judge 
is  not  bound  to  sum  up  the  evidence,*  but  if  he  does  so  he 
must  present  all  the  material  facts.*  He  must  not  single  out 
isolated  parts  of  the  testimony,  and  instruct  the  jury  as  to  the 
law  arising  on  the  facts  which  such  testimony  tends  to  prove, 
and  he  must  be  careful  not  to  give  undue  prominence  to  certain 
portions  of  it,  and  especially  he  ought  not  to  review  only  those 
facts  which  have  a  tendency  to  establish  one  side  of  the  case.* 


fused  on  immaterial  matters.  Juries 
have  been  known  to  disagree  or  find  a. 
verdict  contrary  to  the  truth  of  a  case, 
and  that,  too,  on  an  issue  about  which 
the  parties  had  no  dispute.  The  judge 
had  to  call  their  attention  to  it  as  a  fact 
in  the  case,  which  they  must  find;  and 
it  was  a  fact  about  which  there  had 
been  no  dispute  and  little  said;  jurors 
forgot  that  it  had  been  proved  or  ad- 
mitted. It  is  well,  therefore,  for  the 
judge  to  point  out  the  facts  which  are 
not  disputed  and  call  the  attention  of 
the  jury  to  the  really  contested  points 
in  the  case.  The  jury  will  then  give 
their  whole  attention  to  these  points, 
and  will  usually  decide  them  right,  un- 
less a  criminal  prejudice  shall  have  by 
stealth  crept  into  the  jury  box,  and 
warped  the  minds  ot  the  jurors.  Nash's 
Pleading  and  Practice  (Ohio)  978. 

1.  Commonwealth  v.  Ford,  146  Mass. 
131. 

2.  Thompson's  Charging  the  Jury, 
109. 

It  cannot  be  traced  or  ascertained 
that  any  rule  of  common  law  exists 
that  makes  it  imperative  on  a  judge  to 
repeat  the  evidence  to  the  jurj'.  He  is 
placed  on  the  bench  to  the  end  that  he 
may  preside  over  the  order  and 
solemnity  of  trials,  maintain  the  au- 
thority of  the  laws,  and  administer 
them  upon  all  applications  which  are 
solely  confined  to  his  jurisdiction.  If, 
on  the  trial  of  a  case,  the  witnesses  are 
numerous,  the  evidence  complicated, 
and  the  main  question  or  principal 
issue  obscured  by  various  and  conflict- 
ing testimony,  he  may,  in  his  direction, 
sum  up  the  whole  to  the  jury,  that  they 
may  apply  it  properly,  and  have  their 
attention  directed  to  the  essential  points 
in  controversy.  No  judge  would  ever 
refuse  to  impart  such  assistance  when 
it  is  requested  by  a  jurj-;  nor  would  he 
withhold  it  in  ainy  case,  wherein  the 
nature'of  the  evidence  or  the  conduct 


of  the  cause  led  him  to  believe  that  his 
aid  would  enable  them  to  discharge 
their  constitutional  functions  with  more 
correctness  or  facility.  But  it  must  of 
necessity  depend  on  the  circumstances 
of  each  case  whether  the  judge  be- 
lieves that  his  aid  would  be  of  any 
efficacy;  whether  the  case  be  not  so 
plain  and  intelligible  as  to  render  his 
interference  unnecessary,  or  the  evi- 
dence so  equally  balanced  as  to  make  it 
unsafe.  All  tJiese  considerations  the 
law  has  wisely  confided  to  the  sound 
discretion  of  the  judge;  and  it  aifords  a 
singular  testimony  in  favor  of  free  in- 
stitutions that  the  reluctance  of  judicial 
interposition  should  be  made  a  subject 
of  complaint,  when  in  other  countries, 
where  the  same'system  of  law  prevails, 
the  invasion  of  the  right  of  juries  has 
been  an  abundant  source  of  public  evil. 
The  common  law  is  not  altered  in  this 
respect  by  the  act  of  1796,  ch.  52,  which 
professes  only  to  prescribe  the  manner 
in  which  a  judge  shall  charge  the  jury, 
when  he  thinks  fit  to  deliver"  a  charge 
— not  to  make  it  his  duty  to  deliver 
one,  if  he  deem  it  unnecessary:  "It 
shall  not  be  lawful  for  anj'  judge,  in 
delivering  a  charge  to  the  petit  jury,  to 
give  an  opinion  whether  any  fact  is 
fully  or  sufficiently  proved,  such  mat- 
ter being  the  true  office  and  proper 
province  of  the  jury;  but  it  is  hereby 
declared  to  be  the  duty  of  the  judge  in 
such  cases  to  state,  in  a  full  and  cor- 
rect manner,  the  facts  given  in  evi- 
dence, and  to  declare  and  explain  the 
law  arising  therefrom."  No  implica- 
tion can  arise  from  this  law  that  he 
must  charge  the  jur3';  but  if  he  does 
charge  them,  he  must  do  it  according 
to  the  rule  there  laid  down.  '  State  v. 
Morris,  3  Hawks  (N.  Car.)  390. 
"  3.  Penn.  R.  Co.  v.  Zebe,  33  Pa.  St. 
318. 

4.   Thompson's  Charging  the  Jury, 
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d.  The  Judge  Must  Not  Assume  a  State  of  Facts  as  Proven.-^ 
The  judge  should  always  direct  the  attention  of  the  jury  to  a 
hypothetical  state  of  facts,  which  they  may  or  may  not  find 
from  the  evidence  to  be  true.  He  should  never  so  frame  his 
instructions  as  to  assume  a  disputed  state  of  facts  as  proven. 
The  rule  is  of  equal  application  in  civil  and  criminal  cases.^ 

e.  He  Must  Not  Assume  the  Existence  of  Facts  Not  in  Evi- 
dence.— The  judge  in  the  charge  to  the  jury  must  not  assume  the 
existence  of  facts  not  in  evidence,  or  which  there   is  no  evidence 


"It  is  therefore  a  golden  rule,  that  the 
judge,  who  undertakes  to  present  the 
evidence  to  the  jury,  must  array  before 
them  all  the  material  evidence  on  either 
side."  Thompson's  Charging  the  Jury, 
III. 

Comments  on  the  Evidence. — A  ref- 
erence in  a  charge  by  the  court  to  a 
fact,  which,  upon  the  testimony,  is  un- 
disputed, is  not  error.  Wright  x).  Towle 
(Mich.),  34  N.  W.  Rep.  578. 

It  is  not  error  for  the  court  to  ex- 
press its  opinion  upon  the  weight  and 
character  of  the  evidence  if  in  the  end 
the  question  is  submitted  to  the  jury. 
Rowell  V.  Fuller's  Estate,  59  Vt.  688. 

The  defendant  company  requested  an 
instruction  to  the  effect  that  it  had  a 
right  to  leave  a  defective  car  upon  the 
side  track  in  the  usual  and  regular 
course  of  business,  as  known  to  and 
understood  by  its  employes.  The  court 
refused  the  request,  and,  in  doing  so, 
said:  "Is  there  any  testimony  in  this 
case  that  shows  that  [the  plaintiff] 
knew  the  cars  upon  the  grade  might 
pass  out  upon  the  main  track  by  the 
wind?"  etc.  It  was  part  of  the  conten- 
tion on  the  part  of  the  plaintiff  that  the 
force  of  the  wind  had  started  the  car. 
Held,  that  the  refusal  of  the  request 
w,as  proper,  but  that  the  reference  to 
the  action  of  the  wind  was  damaging 
error.  Hewitt  tK  Flint  etc.  R.  Co., 
(Mich.)  34  N.  W.  Rep.  659. 

It  is  proper  for  the  judge  to  aid  the 
jury  by  explaining  and  commenting 
upon  the  testimony,  and  to  even  give 
them  his  opinion  upon  questions  ot 
fact,  provided  only  he  submit  those 
questions  to  their  determination.  Unit- 
ed States  V.  Philadelphia  &  R.  R.  Co., 
8  S.  Court  Rep.  (U.  S.)  77. 

The  court,  in  charging  the  jury, 
made  an  arithmetical  calculation  of  the 
'  amount  due  one  of  the  parties,  but  ex- 
pressly charged:  "I  only  give  these 
suggestions,  and  I  do  not  intend  to  in- 
dicate to  you  that  you  should  take 
them,  but  they  are  only   suggestions  of 


the  way  you  may  look  at  it;  not  the 
way  you  must  look  at  it.  That  is  ex- 
clusively for  you."  Held,  no  error. 
Curry  v.  Curry  (Pa.),  11  Atl.  Rep.  ig8. 

It  is  not  error  for  the  court,  when 
instructing  a  jury,  to  speak  of  the  tes- 
timony of  one  party  to  the  action  as 
uncorroborated.  Lillibridge  v.  Barber, 
55  Conn.  366. 

1.  Seibert  v.  Leonard,  21  Minn.  442; 
Straus  V.  Minzesheimer,  78  111.  492; 
Boddie  v.  State,  52  Ala.  391;;  Wash, 
etc.  R.  Co.  V.  Gladmon,  15  Wall.  (U. 
S.)40i;  N.  J.  Life  Ins.  Co.  v.  Baker, 
94  U.  S.  611;  Peck  V.  Ritchey,  66  Mo. 
114;  Gaither  v.  Martin,  3  Md.  162; 
State  V.  Kennedy,  7  Nev.  374;  Kinney 
V.  Williams,  i  Colo.  191;  Wall  v. 
Goodenough,  16  111.  415;  Walters  Vf 
Chicago  etc.  R.  Cp.,  41  io-«va  71;  Mc- 
Donald V.  Beal,  55  Ga.  288. 

In  summing  up  in  a  criminal  case, 
says  Judge  Thompson  (Charging  the 
Jury,  73),  the  judge  will  therefore  direct 
the  minds  of  the  jury  to  the  salient 
points  of  the  testimony  in  such  a  man- 
ner as,  if  possible,  to  leave  no  definite 
impression  upon  their  minds  as  to 
what  his  own  opinion  upon  the  weight 
of  the  testimony.  The  duty  of  the 
judge  in  this  respect  was  well  stated  to 
the  jury  by  the  late  Chief  Justice 
Packer,  in  his  summing  up  in  the 
celebrated  trial  of  Sel fridge:  "I  hold 
the  privilege  of  the  jury  to  ascertain 
the  facts,  and  that  of  the  court  to  de- 
clare the  law,  to  be  distinct  and  inde- 
pendent. Should  I  interfere  with  my 
opinion  on  the  testimony,  in  order  to 
influence  your  minds  to  incline  either 
way,  I  should  certainly  step  out  of  the 
province  of  a  judge  into  that  of  an  ad- 
vocate. All  which  I  conceive  neces- 
sary or  proper  for  the  one  to  do  in  this 
part  of  the  cause  is,  to  call  your  atten- 
tion to  the  points  of  fact  on  which  the 
case  may  turn,  state  the  prominent 
testimony  in  the  case  which  may  tend 
to  establish  or  disprove  those  points, 
give  you  some  rules  by  which  you  are 
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tending  to  prove. ^  Neither  must  he  assume  that  there  is  a 
doubt  if  there  is  none.*  But  he  may  assume  the  nonexistence 
of  facts  as  to  which  there  is  no  evidence.^  Even  incidental  ex- 
pressions of  opinion  as  to  the  facts  during  the  progress  of  a 
case  has  been  held  ground  for  reversing  the  case;*  or  where 
the  opinion  is  made  by  a  careless  or  playful  remark ;  ^  or  where 


to  weigh  testimony,  if  a  contrariety 
should  have  occurred,  and  leave  you  to 
form  a  decision  according  to  your  own 
best  judgment,  without  giving  you  to 
understand,  if  it  can  be  avoided,  what 
my  own  opinion  of  the  subject  is." 

1.  Wash.  etc.  Ins.  Co.  v.  St.  Mary's 
Seminary,  52  Mo.  480;  Andreas  v. 
Ketchem',  77  111.  377;  Moffit  v.  Conklin, 
35  Mo  457;  Shellito  v.  Sampson,  61 
Iowa  40;  Manning  v.  Burlington,  64 
Iowa  240;  Newton  Wagon  Co.  v.  Dier, 
10  Neb.  284. 

.  2.  Where  there  is  no  conflict  in  the 
testimony,  and  no  room  to  doubt  or 
hesitate  as  to  a  matter  of  fact  in  issue, 
the  judge  in  his  charge,  ought  not  to 
assume  that  it  is  or  may  be  doubtful. 
Such  a  course  is  calculated  either  to 
confound  the  jury  by  causing  them  to 
doubt  the  justice  of  their  own  clear 
convictions,  or  to  mislead,  by  inducing 
them  to  suppose  that  they  may  find  the 
fact  either  way  when  the  evidence  war- 
rants but  one  conclusion,  and  to  find 
contrarywise  would  be  to  find  mani- 
festly against  the  evidence.  The  rule 
which  forbids  the  judge  to  charge  upon 
the  weight  of  evidence,  does  not  require 
or  authorize  him  to  assume  as  doubtful 
that  which  is  clear  and  indisputable,  or 
to  assume  hypotheses  at  variance  with 
certain  facts.  When  the  evidence  to  a 
fact  is  positive  and  not  disputed  or 
questioned,  it  is  to  be  taken  as  an 
established  fact,  and  the  charge  of  the 
court  should  proceed  upon  that  basis. 
It  is  only  when  there  may  be  doubt, 
that  the  jury  are  required  to  \veigh  the 
evidence,  and  it  is  then  only  that  the 
rule  applies  that  the  court  shall  not 
charge  upon  the  weight  of  the  evidence. 
It  is  not  the  meaning  of  the  rule  that 
the  judge  shall  ignore  the  indisputable 
facts  of  the  case,  or  distrust  the  evi- 
dence of  his  senses,  or  that  he  shall 
assume  that  the  jury  may  doubt  where 
there  is  no  room  for  doubt,  or  find  con- 
trary to  the  evidence  and  manifest 
truth  and  justice  of  the  case.  Wheel- 
er, J.,  in  Wintz   V.   Morrison,   17  Tex. 

372- 

No  instruction  should  be  given  which 


assumes  as  a  matter  of  fact  that  which 
is  not  conceded  or  established  by  un- 
contradicted proof. 

Knickerbocker  Ins.  Co.  v.  Foley,  105 
U.  S.  3150;  Leavenworth  Nat.  Bank  v. 
Hunt,  II  Wall.  (U.  S.)  391;  Washing- 
ton etc.  R,  Co.  V.  Gladrhon,  15  Wall. 
(U.  S.)  401;  New  Orleans  Ins.  Co.  v. 
Piaggio,  16  Wall.  378;  Orleans  v.  Piatt, 
99  U.  S.  676. 

3.  People  V.  Welsh,  49  Cal.  185; 
Thompson's  Charging  the  Jury,  5. 

4.  State  V.  Harkin,  7  Nev.  377;  Mc- 
Minn  v.  Whelan,  27  Cal.  319. 

B.  Fuhrman  v.  Huntsville,  54  Ala. 
263. 

Thus  in  a  case  in  Alabama,  the  judge, 
in  telling  the  jury  that  they  might  give 
exemplary  damages,  and  explaining  to 
them  what  sudh  damages  were,  play- 
fully remarked,  "Such  as  would  teach 
the  old  gentleman  not  to  violate  the 
sabbath,  nor  injure  his  health  by  rid- 
ing in  the  night,  nor  interfere  with 
rights  of  others."  For  this  remark  the 
judgment  was  reversed. 

Bemarks  by  Judge. — In  an  action  for 
damages  against  a  city,  a  charge  by  the 
court,  vpho  has  been  deprecating  the 
.excess  of  partisan  zeal  displayed,  that 
"I  may  here  remark  that,  as  a  citizen, 
if  the  jury  award  to  this  plaintiff  a  ver- 
dict, the  court,  like  the  counsel,  will  be 
called  upon  to  pay  its  share  of  the  ver- 
dict, and  I  shall  never,  gentlemen,  be 
found  turning  my  back  upon  a  tax 
which  is  the  result  of  substantial  justice, 
— never," — is  not  an  abuse  of  the  dis- 
cretion which  the  court  may  exercise 
in  influencing  the  jury.  Magee  v.  City 
of  Troy,  i  N.  Y.  S.  Rep.  24. 

Language  in  a  charge  as  follows:  "It 
is  my  duty  to  charge  you  the  law  as  it 
is  declared  to  be  by  our  supreme  court, 
without  reference  to  my  own  personal 
opinion  in  regard  to  the  matter,"  fol- 
lowed by  a  statement  of  the  law  as  de- 
cided b}'  the  supreme  court,  is  not 
error.  Dial  v.  Agnew  (S.  Car.),  6  S. 
E.  Rep.  295. 

The  court  instructed  the  jury  that  he 
gave  them,  with  some  regret,  the  law 
as    laid    down   by   the  supreme  court, 
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an  opinion  is  expressed  by  the  manner  and  emphasis  of  the 
judge.* 

/.  Should  Not  be  Argumentative. — It  is  erroneous  to  giVe  an 
instruction  which  is  more  in  the  nature  of  an  argument  than  a 
statement  of  the  law  governing  the  case,  giving  undue  promi- 
nence to  facts  relied  on,  and  reciting  facts  haying  no  tendency  to 
support  the  theory  presented.*  Long  instructions  with  argu- 
ments injected  into  them  are  likewise  condemned.^ 

g.  Right  to  Modify  Instructions  Given. — The  court  has  power 
at  any  time  during  the  trial  to  modify  instructions  already  given, 
or  give  or  revoke  them  entirely  upon  reflection  if  he  concludes  that 
they  are  erroneous.*  But  where  erroneous  instructions  are  given 
for  one  party,  the  error  is  not  cured  by  giving  for  the  other 
party  instructions  explanatory  or  contradictory  of  those  first  given. 
The  erroneous  instruction  should  be  expressly  withdrawn  from 
the  jury.5  If  the  additional  instruction  is  no|:  inconsistent,  it 
may  cure  an  erroneous  prior  instruction.®     The  giving  of  addi- 


that,  in  a  suit  for  breach  of  promise,  the 
birth  of  a  child  might  not  be  proved,  to 
aggravate  the  damages.  He  further 
told  them  they  might  consider  all  the 
circumstances:  the  disgrace,  the  feel- 
ings of  misery,  apart  from  the  child  be- 
ing born;  and  made  many  similar  com- 
ments. Held,  that  a  judge  should  not 
tell  the  jury  that  he  regrets  the  state  of 
the  law,  or  practically  take  away  all  its 
eifect  by  observations  which  inflame 
the  jury  into  disregarding  it.  McFad- 
den  V.  Reynolds  (Pa.),  ii  Atl.  Rep.  638. 
It  is  not  improper  for  the  judge  to 
remark  in  the  hearing  of  the  jury,  after 
allowing  a  witness  to  be  recalled  to 
impeach  another,  that,  had  he  known 
the  nature  of  the  impeaching  question 
he  would  not  have  permitted  such  re- 
call; the  re-examination  of  a  witness 
being  entirely  discretionary  with  the 
court.  The  remark  does  not  violate 
Code  N.  C,  §  413,  providing  that  no 
judge  in  giving  a  charge  to  a  petit  jury 
shall  give  an  opinion  whether  a  fact  is 
sufficiently  proven.  De  Berry  v.  Caro- 
lina Cent.,  R.  Co.  (N.Car.),  6  S.  E.  Rep. 

723- 

A  maker  of  maps  procured  from  the 
defendant  an  agreement  to  pay  him  $74 
for  printing,  in  an  atlas  of  Morgan 
county.  111.,  a  sketch  of  his  residence. 
The  defendant  refused  payment  on  the 
ground  that  the  sketch  was  incorrect, 
and  on  the  trial  it  became  purely  a  ques- 
tion of  fact  whether  this  was  so  or  not. 
After  the  evidence  had  been  submitted 
to  the  jury,  the  attorney  for  the  de- 
fendant asked  the  judge  "whether  or 
not  his  h6nor  would  know  the  view  to 


be  the  residence  of  the  defendant  with 
the  defendant's  name  taken  from  the 
view,"  to  which  the  judge  replied,  "I 
do  not  know  that  I  would."  The  jury 
found  for  the  defendant.  For  this 
error  the  judgment  was  reversed. 
Andreas  v.  Ketchara,  77  111.  377. 

1.  Reiger  v.  Davis,  67  N.  Car.  185; 
State  V.  Simmons,  6  Jones  L.  (N.  Car.) 

309- 

2.  Ludwig  V.  Sager,  84  111.  99;  Thorp 
V.  Growey,  85  111.  612;  Sackett  on  In- 
structions, 14;  State  v._  Orr,  64  Mo. 
339;  Morris  v.  Lachman  (Cal.),  8  Pac. 
Rep.  799. 

3.  Thompson's  Charging  the  Jury,  81; 
Pierce  v.  Rehfus,  35  Mich.  53;  Thomp- 
son V.  Force,  65  111.  372. 

"We  may  here,  with  great  propriety, 
take  occasion  to  remark  that  a  practice 
seems  to  be  growing  up  to  draw  out  in- 
structions to  a  very  great  length,  and 
injecting  into  them  an  argument  of  the 
case.  This  is  bad  practice,  and  should 
not  be  encouraged  by  the  courts."  Mer- 
ritt  V.  Merritt,  20  111.  80;  Dingman  v. 
State,  48  Wis.  485. 

In  the  famous  Tilton-Beecher  trial, 
which  lasted  six  months,  the  charge  of 
the  court  was  delivered  in  twenty  min- 
utes.    It  is  regarded  as  a  model  charge. 

4.  Sittig  V.  Birkestock,  38  Md.  158; 
Hall  V.  State,  8  Ind.  444;  Jones  v.  Van 
Patten,  3  Ind.  107. 

5.  Thompson's  Charging  the  Jury, 
123;  Jones  V.  Talbot,  4  Mo.  289. 

6.  Pond  -v.  Wyman,  15  Mo.  181; 
Williams  v.  Van  Meter,  8  Mo.  339. 

If  the  instructions  given  are  consist- 
ent with    eaph    other,   and,   taken  to- 
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tional  instructions  rests  in  the  discretion  of  the  court.*  Such 
instructions  should  not  be  given  in  the  absence  of  the  parties  or 
their  attorneys.* 

k.  At  W ha f  Stage  of  Trial  Instructions  to  be  Given. — In  the 
regular  and  orderly  progress  of  a  trial,  it  is  the  duty  of  the  judge 
to  give  instructions  to,  or  "  charge  "  the  jury,  after  counsel  have 
closed  their  argument  and  immediately  prior  to  the  retirement  of 
the  jury.* 

But  he  is  not  precluded  from  giving  instructions  to  the  jury  at 
such  other  times  as  he  may  deem  advisable.  He  may  call  the 
jury  in  for  further  instructions  at  their  own  request,  or  by  the 
agreement  of  counsel,  or  through  his  own  desire.*  It  is  not  error 
for  him  to  refuse  so  to  do.  It  is  a  matter  solely  within  his  dis- 
cretion.^ The  only  limit  to  this  privilege  is  that  it  must  be  done 
in  the  presence  of  the  parties  or  counsel  in  civil  cases,  and  in  the 
presence  of  the  prisoner  in  criminal  prosecutions.*  These  in- 
structions are  subject  to  exceptions  for  error,  just  the  same  as 
those  given  before  the  jury  retired.''' 

i.  Instructions  Must  be  Given  in  Open  Court.— There  must  be ' 
no  private  communication  between  the  judge  and  jury;  he  must 
not  go  to  the  room  where  they  are  deliberating,*  even  for  the  pur- 
pose of  giving  additional  instruction,^  or  to  answer  certain  ques- 
tions to  them,i*  or,  in  the  absence  of  the  counsel,  at  the  reque^st 
of  the  jury,  to  expound  the  charge  to  them  ;  ^^  or  go  to  their  room 
and  suffer  them  to  put  certain  questions  to  him,  though  he  do 
not  answer  them  :  **  or  to  visit  them  in  their  room  merely  for  the 

gether,  constitute  a   correct   exposition  further   instruction   in    the   absence  of 

of  the  law  applicable  to  the  case,  a  re-  parties.     For  in  contemplation   of  law 

versal  of  the  judgment  cannot  be  asked,  the  parties  and  their  counsel  remain  in 

because  a.  single   instruction   taken  by  court  until  a  verdict  is  rendered,  or  the 

itself  is    defective.     Whilst   erroneous  jury    discharged.      Cooper    v.    Morris, 

instrvictions  cannot  be  cured  by  subse-  48  N.  J.  L.  607^ 

quent   instructions   that   are  correct,  a  3    Sackett  on  Instructions  (ist  ed.) 

defective  instruction,  or  an   instruction  4.  State  v.  Pitts,  n  Iowa  343;  Lee  v. 

that  is  not  true  under  all  contingencies,  Quirk,  20  111.  392;   O'Shields   v.  State, 

and  is,  therefore,  not  applicable   to  all  55   Ga.  696;  Thompson's  Charging  the 

the  facts  before  the  jury,  may  be  sup-  jury,  131. 

plied  by  instructions  to   follow.     Neale  5.  Nelson   v.  Dodge,   116  Mass.  367. 

V.   Mckinstry,   7  Mo.   132;  Browne  v.  6.   Davis  v.    Fish,    2   Greene   (Iowa) 

Clay  Fire  Co.,  68  Mo.  133.  447;  O'Conner  v.  Guthrie,  u  Iowa  80; 

Judge  Thompson,    however,    adds  Campbell  v.  Beckett,  8  Ohio   St.   210; 

that  these  cases  must  be  treated  as  ex-  Hoberg  v.  State,  3  Minn.  262. 

ceptional,   if,  indeed,   they  can   be  sus-  7.  Thompson's  ■.  Charging    the  Jury, 

tained    on    principle.       Charging    the  132;    Nelson  u.  Dodge,  1 16   Mass.  367; 

Jury,  124.  Lund  v.  Tyngsboro,  11   Cush.    (Mass.) 

1.  State  t;.  Pitts,  1 1  Iowa  343;   Hogg  563. 

V.  ^tate,  7  Ind.  551;  Nelson  v.  Hodge,         8.  Hoberg    v.    State,    3    Minn.  262; 
116  Mass.  367.  Crabtree  v.  Hagenbaugh,  23  111.  349. 

2.  Davis   V.  Fish,  2    Greene    (Iowa)         9.  Fish  v.  Smith,  12  Ind.  563. 

447;  O'Conner  v.  Guthrie,  11  Iowa  80;         11.  Taylor  v.  Betsford,  13  Johns.  (N. 

Campbell    t;.  Beckett,'' 8  Ohio  St.  210;     Y.)  487. 

Hoberg  v.  State;  3  Minn.  262.  10.  Kirk  v.  State,  14  Ohio  511. 

In  has,  however,  been  ielci  that  it  is        12.  Benson  v.  Clark,  i  Cow.  (N.  Y.) 
not  error  for  a  judge  to  give  the   jury     258. 
n  C.  of  L.— 17  257 
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purpose  of  informing  them  that  if  they  should  desire  any  further 
information  on  matters  of  law  they  should  ask  him  for  it,  even 
though  he  held  no  other  communication ;  *  or,  at  their  request,  to 
send  a  paper  to  them  in  the  absence  of  counsel  ;*  or  to  write  a 
letter  to  them  ;  ^  or  to  send  a  written  instruction  to  them  as  in 
answer  to  a  request  made  by  them  in  writing* 

J.  Must  Not  Suggest  Compromise  Verdict. — The  court  must  not 
suggest  that  they  should  render  a  verdict  arrived  at  by  compro- 
mises among  themselves,  if  they  could  not  otherwise  agree,  rather 
than  disagree.^  The  judge  may,  however,  tell  the  jury  that  a 
verdict  ought,  in  all  cases  submitted  to  them,  to  be  returned  by 
them,® 

6.  Specific  Instructions — a.  Must  be  Asked  for. — It  is  not  error 
for  the  judge  to  omit  to  charge  the  jury  on  a  particular  point  un- 
less asked  to  do  so  at  the  trial.  A  party  cannot,  in  a  court  of 
error,  avail  himself  of  an  omission  which  he  made  no  effort  to 
have    supplied   at    the   time.'     The    rule    is   that    for    a    mis- 


1.  Hoberg  v.  State,  3  Minn.  262. 

2.  Benson  v.  Clark,  i  Cow.  (N.  Y.) 
258. 

3.  Sargent  v.  Roberts,  i  Pick. 
(Mass.)  337. 

4.  O'Conner  v.  Guthrie,  11  Iowa  80. 

5.  A  jury  returned  and  stated  they 
had  not  agreed,  but  stood  eleven  to  one 
and  divided  on  $200.  The  judge  then 
said,  "If  that  is  the  only  difterence  it 
-would  be  better  for  the  county  and  the 
parties  that  one  or  both  sides  yield  so 
as  to  come  together.  It  would  be  un- 
fortunate for  all  to  have  a  disagreement 
-when  the  difference  is  so  small."  Held, 
error. 

"It  is  no  doubt  true,"  says  Judge 
CooLEY,  "that  juries  often  compro- 
iTiise  in  the  way  here  suggested  by 
splitting  a  difference  and  that  they 
sometimes  return  verdicts  with  which 
the  judgment  of  no  one  is  satisfied. 
But  this  is  an  abuse.  The  law  contem- 
plates they  shall,  by  their  discussions, 
liarinonize  their  views  if  possible,  but 
not  that  they  shall  compromise,  divide 
or  yield  for  the  mere  purpose  of  an 
agreement.  The  sentiment  or  motive 
■which  permits  this  tends  to  bring  jury 
trial  into  discredit  and  convert  it  into  a 
lottery.  It  was  no  doubt  very  desira- 
ble to  the  public  that  the  jury  should 
agree  if  they  could  do  so  without  sacri- 
ficing what  any  one  of  them  believed 
■were  the  just  rights  of  the  parties;  but 
mot  otherwise.  Goodsell  v.  Seeley,  46 
Mich.  623;  Cranson  v.  N.  Y.  etc.  R. 
Co.,  103  N.  Y.  614. 

A  jury,  after  being  out  nearly  two 
days,    reported    that    they    could    not 


agree,  whereon  the  court  told  them 
that  it  seemed  very  difficult  for  juries  to 
agree  at  the  present  term;  that  they 
ought  to  agree  and  decide  cases;  that 
he  had  no  idea  of  discharging  them, 
but  would  keep  them  together  during 
the  entire  term  if  they  did  not  sooner 
agree.  The  next  evening  the  jury  an- 
nounced a  verdict.  Held,  that  such  re- 
marks on  the  part  of  the  court  were  re- 
versible error.  Chesapea,ke  etc.  R.  Co. 
V.  Barlow  (Tenn.),  8  S.  W.  Rep.  14^. 
After  the  argument  was  closed,  and 
the  issue  given  to  the  jury,  the  court, 
upon  its  own  motion,  read  an  address 
to  the  jury  on  the  theory  that  they 
were  unevenly  divided  in  sentiment,  in 
which  it  advised  them  to  compromise 
their  views,  and  yield  something  in  de- 
,  ference  to  the  opinions  of  others,  es- 
pecially when  those  differing  were  in 
the  majority,  and  told  them  to  do  their 
duty,  and  leave  the  rest  to  him.  Held, 
an  unwarrantable  interference  with  the 
province  of  the  jury,  and  ground  for  a 
new  trial.  Whitelaw's  Exr.  v.  White- 
law,  83  Va.  40. 

6.  Whitman  v.  Morey,  63  N.  H.  4484 
Ahearn  v.  Mann,  60  N.  H.  473;  Allen 
V.  Woodson,  50  Ga.  53;  Pierce  v.  Reh- 
fuss,  35  Mich.  53. 

In  Allen  v.  Woodson,  50  Ga.  53,  the 
judge  in  his  charge  said:  "This  case 
has  been  troublesome,  and  has  cost 
much  time  and  trouble  to  investigate  it, 
therefore  there  should  be  a  verdict." 
Held,  no  error. 

7.  Thompson's  Charging  the  Jury,  112; 
Rozar  v.  Burns,  13  Ga.  34;'  Hatch  ■u. 
Spearin,  11   Me.  354;   Hall  v.  Weir,  i 
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direction  judgment  will  be  reversed,  though  no  instruction  be 
asked ;  but  not  for  the  omission  to  instruct  on  a  particular  point 
where  the  judge  was  not  requested  to  do  so.^  Where  the  court 
instructs  the  jury  in  a  manner  sufficiently  clear  and  sound  as  to 
the  rules  applicable  to  the  case,  it  is  not  bound  to  give  other  in- 
structions  asked  for,  whether  they  are  correct  or  not.**  Where 
instructions  are  asked,  they  should  be  precise  and  certain  to  a 
particular  intent.^ 

b.  Can  be  Written  or  Verbal. — In  the  absence  of  statute  or  rule 
of  court  requiring  otherwise,  a  request  by  counsel  for  the  court 
to  charge  in  a  particular  way  may  be  made  verbally ;  though  it 
is,  no  doubt,  the  preferable  practice  to  require  that  such  requests 
be  made  in  writing.*  If  the  record  fails  to  show  whether  it  was 
■written  or  verbal,  when  it  is  required  to  be  in  writing,  it  will  be 
presumed  to  be  in  writing.^ 

c.  When  Presented  to  Court. — The  proper  time  to  submit  re- 
quests for  specific  instructions  is  after  the  evidence  is  concluded 
and  before  the  argument  to  the  jury  is  commenced.®     But  where 


Allen  (Mass.)  261;  Burns  v.  Souther- 
land,  7  Pa.  St.  103;  Taft  V.  Wildman, 
15  Ohio  123;  Farquhar  v.  Dallas,  20 
Tex.  200;  Davis  v.  Elliott,  15  Gray 
(Mass.)  90;  State  f.  O'Neal,  7  Ired.  L. 
(N.  Car.)  251;  Ward  v.  Herrin,  4 
Jones  L.  (N.  Car.)  322;  Parsons  v. 
Brown,  15  Barb.  (N.  Y.)  590;  Cham- 
berlain V.  Porter,  9  Minn.  260;  Jones  v. 
State,  20  Ohio  34;  Cato  v.  State,  9  Fla. 
163;  Coates  V.  Sangston,  5  Md.  121; 
Bain  v.  Doran,-54  Pa.  St.  124;  Moore 
■V.  Ross,  II  N.  H.  547;  Castle  v.  Bul- 
lard,  23  How.  (U.  S.)  189;  Kent  v.  Ty- 
son, 20  N.  H.  121;  Fisher  v.  Filbert,  6 
Pa.  St.  61;  State  v.  Straw,  33  Me.  554; 
Tomlinson  v.  Wallace,  16  Wis.  225; 
Express  Co.  v.  Kountze,  8  Wall.  (U. 
S.)  342;  Pennock  v.  Dialogue,  .i  Pet. 
(U.  S.)  i;  Miller  -u.  Bryan,  3  Iowa  58; 
Koehler  v.  Wilson,  40  Iowa  183; 
Eiland  v.  State,  52  Ala.  322;  Congsees 
•etc.  Co.  V.  Edgar,  99  U.  S.  645;  Mutual 
Life  Ins.  Co.  v.  Snyder,  93  U.  S.  393; 
Hall  V.  Weare,  92  U.  S.  728. 

1.  Siegle  V.  Louderbaugh,  5  Pa.  St. 
490;   Parsons  v.  Brown,  15  Barb.   (N. 

Y.)   590;   Herbert  v.  Huie,  i  Ala.  18; 

United  States  v.  Fourteen  Packages,  i 
•Gilp.  (U.  S.)  235;   Seabury  v.  Field,  i 

McAU.  (U.  S.)  67. 

2.  Iron  etc.  Co.  v.  Chessmen,  116  U. 
S.  529;  Kelley  v.  Jackson,  6  Pet.  (U.  S.) 
•622;  Winans  v.  N.  Y.  &  E.  P.  R.,  21 

How.  88;  Law  v.  Cross,  i  Black  (U. 
S.)  533;  Tweed's  Case,  16  Wall.  504; 
Klein  v.  Russell,  19  Wall.  (U.  S.)  433; 
3urton   v.  Driggs,   20   Wall.   (U.   S.) 
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125;  Woodruff  T".  Hough,  gi  U.  S.  596; 
Indianapolis  etc.  R.  Co.  v.  Horst;  93 
U.  S.  291;  Ohio  etc.  R.  Co.  -v.  McCar- 
thy, 96  U.  S.  258;  Smith  V.  Field,  105 
U.  S.  52;  Ayers  v.  Watson,  113  U.  S. 

594- 

3.  United  States  v.  Bank  of  Metrop- 
olis, IS  Pet.  (U.  S.)  377. 

'  A  new  trial  will  not  be  granted  be- 
cause the  presiding  justice  did  not  form- 
ally leave  to  the  jury  a  question  not 
raised  by  counsel  at  the  trial.  The  at- 
tention of  the  court  should  have  been 
called  to  it  before  the  jury  retired. 
Barrett  v.  Delano  (Me.),  14  Atl.  Rep. 
288. 

The  court  having  fully  instructed  the 
jury  as  to  the  law  upon  a  particular 
question,  it  is  not  error  to  refuse  an  in- 
struction upon  the  same  question,  al- 
though correctly  propounding  the  law. 
Fisher  v.  Cook  (111.),  17  N.  E.  Rep. 
763;  Abenheim  v.  Samuel,  i  N.  Y.  S. 
868;  Coates  v.  Harvey,  2  N.  Y.  S.  5; 
In  re  Bull,  2  N.  Y.  S.'52. 

When  certain  points  are  covered  by 
the  general  charge  of  a  court,  it  is  not 
error  to  refuse  to  repeat  them  in  special 
instructions  requested.  Gulf  etc.  R. 
Co.  V.  Gascamp  (Tex.),  7  S.  W.  Rep. 
227;  Shannon  v.  Town  of  Tama  City 
(Iowa),  36  N.  W.  Rep.  776. 

4.  Thompson's  Charging  the  Jury, 
126. 

6.  Myatts  V.  Bell,  Ala.  222. 

6.  Billings  v.  McCoy,  j  Neb.  187; 
Tinkham  t).  Thomas,  2  J.&  Sp.  (N.Y.) 
236;  Glasgow  V.  Hobbs,  52   Ind.   239; 
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the  instruction  is  unoojectionabie  and  such  as  will  aid  the  jury- 
in  their  rendering  a  proper  verdict,  it  ought  not  to  be  refused, 
although  it  might  have  been  requested  out  of  time,.^ 

d.  How  Presented  to  Jury. — Except  where  regulated  by  statute, 
there  is  no  prescribed  way  in  which  the  judge  shall  present  "  re- 
quested instructions  to  the  jury."  They  may  be  given  orally  or 
in  writing.^  Where  instructions  to  a  jury  are  asked  in  a  mass,  if 
one  of  them  is  wrong,  the  whole  may  be  rejected.* 


United  States  v.  Gibert,  2   Sumn.  (U. 

S.)  22. 

The  dispatch  of  business,  the  rights  of 
litigants,  jurors  and  witnesses,  all  re- 
quire that  the  time  of  the  court  shall 
not  be  unnecessarily  consumed  in  the 
trial  of  the  causes;  and  to  avoid  such 
consequences,  judges  must  be  invested 
with  power  to  adopt  all  reasonable 
rules  for  the  practice  of  their  courts. 
Ever  since  the  adoption  of  the  statute 
requiring  all  instructions  to  be  in  writ- 
ing before  thev  are  given,  it  is  believed 
that  similar  rules  have  been  in  force  in 
all  the  circuit  courts  in  the  State.  They 
have  varied  slightly  in  their  require- 
ment!?, but  all  are  designed  to  meet  the 
same  ends.  The  rule  which  is  believed 
to  have  most  generally  obtained  re- 
quires all  instructions  to  be  furnished 
the  court  by  the  commencement  of  the 
closing  argument.  That  seems  to  us'is 
well  calculated  to  meet  the  convenience 
of  both  parties  and  the  court  and  to 
economize  time,  and  can  in  no  way  hin- 
der or  prevent  the  attainment  of  a  fair 
trial  by  both  parties.  So  far  as  obser- 
vation has  extended,  such  a  rule  has 
operated  well.  It  gives  ample  time  af- 
ter the  close  of  the  evidence,  and  the 
case  is  fully  opened  to  the  jury  for  both 
parties  to  prepare  their  instructions. 
And  the  court,  being  thus  apprised  of 
the  legal  propositions  they  have  assumed 
has,  after  the  instructions  are  thus  pre- 
sented, usually  ample  time-  for  their  ex- 
amination, and  to  determine  upon  their 
correctness.  It  is  essential  that  the 
court  shall  exercise  such  powers, 
through  reasonable  and  proper  rules, 
as  shall  enable  him  to  despatch  business 
at  least  so  fast  as  the  proper  adminis- 
tration of  justice  may  require.  Prinde- 
ville  V.  People,  42  111.  221. 

The  rule  of  the  court,  that  any  in- 
struction asked  for  must  be  presented  in 
writing  before  any  argument  is  made  to 
tlie  jury,  is  reasonable,  and  a  party  can- 
not disregard  it.  Manhatten  Life  Ins. 
Co.  V.  Francis,  17  Wall.  (U.  S.) 
672. 


Where  instructions  are  submitted  by 
counsel  after  the  jury  has  been  directed 
to  retire,  and  the  court  refuses  to  con- 
sider them  because  offered  too  late,  the 
judgment  of  the  trial  court  will  not  ,be 
reversed,  unless  it  affirmatively  appears 
that  the  court  manifestly  abused  its, 
large  discretion.  TuUy  v.  Despard 
(W.  Va.),  6  S.  E.  Rep.  927. 

1.  Billings  v.  McCoy,  5  Neb.  187. 
In  the  hurry  of  trial  the  most  careful 

lawyer  may  overlook  some  question 
on  which  it  is  proper  the  jury  should  be 
instructed.  The  object  of  the  law  is  to 
administer  justice,  and  the  rules  of 
courts  for  conducting  trials  should  not 
be  so  construed  as  to  prevent  a  fair  sub- 
mission of  the  case  to  the  jury.  Max- 
well J.,  in  Billings  v.  McCoy,  5  Neb. 
187. 

2.  Thompson's  Charging  the  Jury, 
126. 

Where  counsel  read  from  a  decision 
of  the  supreme  court,  in  his  argument 
to  the  jury,  and  the  judge,  taking  the 
book,  said  to  the  jury ;  "Gentlemen, 
without  stopping  to  weary  you  by  re- 
peating the  decision  of  the  supreme 
court,  which  has  just  been  read  by 
counsel  of  the  plaintiff,  I  charge  that 
decision  to  be  the  law."  This  was  held 
sufficient.  Dillon  v.  McRea,  40  Ga. 
107.  See  Talmage  f.  Davenport,  31  N. 
J.  L.  561. 

As  a  matter  of  practice,  when  coun- 
sel for  either  party  reads  written  re- 
quests to  charge  in  the  presence  and 
hearing  of  the  jury,  the  court  should 
either  give  or  refuse  to  give  such  re- 
quests in  the  charge.  If  the  request  is 
a  legal  and  pertinent  charge  which 
ought  to  be  given  to  the  jury,  then  the 
court  should  give  it  >in  the  language  of 
the  request  by  reading  the  same  to  the 
jury,  and  not  hold  up  the  paper  contain- 
ing the  requests  to  charge  after  the 
same  had  been  read  and  handed  to  the 
court,  and  say:  "Gentlemen,  I  give 
you  all  these  in  charge,  as  requested." 
Leaptrot  v.  Robertson,  44  Ga.  46-50. 

3.  Springer  •z'.  United  States,  102  U. 
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7.  Written  Instruction — a.  Not  Required  at  Common  Law. — 
"Where  there  is  no  statute  requiring  instructions  to  be  in  writing, 
it  rests  in  the  sound  discretion  of  the  judge  whether  he  shall  de- 
liver his  instructions  verbally  or  in  writing.^ 

b.  Required  by  Statute. — It  is  required  now  by  quite  a  number 
of  the  statutory  laws  of  the  States  that  the  instructions  of  the 
court  be  delivered  to  the  jury  in  writing.  And  where  such  is  the 
law,  it  is  error  for  the  court  to  make  any  oral  change  in  the  writ- 
ten instructions    modifying  or  explaining    them.*     The  charge, 


S.  586;  Harvey  v.  Tyler,  2  Wall.  (U.  S.) 
32§;  Beaver  v.  Taylor,  93  U.  S.  46;  In- 
dianapolis etc.R.  Co. ».  Horst,  93  U.  S. 
291;  United  States  v.  Hough,  103  U.  S. 
71;  Worthington  v.  Mason,  loi  U.  S. 
149. 

1.  Thompson's  Charging  the  Jury, 
137;  Proflfatt,  Jury  Trial,  §349;  Sackett 
on  Instructions  (ist  ed.) 

■  Where  the  instruction  is  deiinite  and 
contains  sound  views  of  the  \a.vi  appli- 
cable to  the  case  and  intelligible  to 
the  jury,  it  can  inake  no  essential  dif- 
ference whether  it  is  communicated  to 
them  in  writing  or  orally.  It  is  true 
that  in  the  trial  of  causes,_and  exposi- 
tion of  the  law  to  the  jury,  the  reduc- 
tion of  the  instructions  to  writing  is 
certainly  more  formal,  less  liable  to 
hasty  error,  and  may  enable  the  court 
the  betttr  to  mature  their  views,  and 
more  distinctly  and  forjnally  to  express 
them  to  the  jury,  as  a  general  rule,  but 
still  the  law  may  be  suiEciently  ex- 
pounded to  the  jury  through  oral  in- 
structions. No  doubt  the  court  would 
not  hesitate,  where  it  was  requested 
and  deemed  by  counsel  to  be  material, 
to  embody,  their  views  in  writing  in  ad- 
vance of  any  oral  communication  to 
the  jury.  This  matter,  however,  is 
left  to  the  sound  discretion  of  the  court 
telow,  and  is  not  the  subject  of  review 
by  this  court.  When  verbal  instruc- 
tions are  given  to  the  jury,  it  is  cer- 
tainly the  right  of  the  party  who  desires 
to  except  thereto,  to  have  them  re- 
duced to  writing,  so  that  they  may  be 
reviewed  on  appeal,  as  was  done  in  the 
present  instance;  and  when  that  is  the 
case  it  is  no  good  cause  of  complaint 
that  the  court,  in  its  discretion,  chose 
in  the  first  instance  to  instruct  the  jury 
orally.     Smith  •».  Crichton,  33  Md.  108. 

2.  Head  v.  Langworthy,  15  Iowa 
235;  Hardin  v.  Helton,  50  Ind.  320; 
Horton  v.  Williams,  21  Minn.  187; 
State  t).  Jones,  61  Mo.  232;  Miller  w. 
Hampton,  37  Ala.  342;  Widner  v. 
State,  28  Ind.  394;   Strattan  v.  Paul,  10 
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Iowa  139;  Ray  v.  Wooters,  19  111.  82; 
Parris  v.  State,  2  Greene  (Iowa)  449; 
Dixon  V.  State,  13  Fla.  636. 

It  has  been  held  that  it  is  a  violation 
of  the  statute  for  the  court  to  instruct 
the  jury  orally  as  to  the  impropriety 
of  certain  modes  of  arriving  at  theii 
verdict.  111.  Cent.  R.  Co.  v.  Harnner 
85  111.  526. 

The  following  is  the  statute  law  upoi\ 
the  subject  in  several  of  the  States: 

Illinois. — The  court,  in  charging  the 
jury,  shall  only  instruct  as  to  the  law  of 
the  case.  Hereafter  no  judge  shall  in- 
struct the  petit  jury  in  any  case,  civil  or 
criminal,  unless  such  instructions  are 
reduced  to  writing. 

And  when  instructions  are  asked 
which  the  court  cannot  give,  he  shall 
on  the  margin  thereof  write  the  word 
"Refused,"  and  such  as  he  approves  he 
shall  write  on  the  margin  thereof  the 
word  "Given;"  and  he  shall  in  no  case, 
after  instructions  are  given,  qualify, 
modify,  or  in  any  manher  explain  the 
same  to  the  jury  otherwise  than  in 
writing. 

Iowa. — When  the  argument  is  con- 
cluded either  party  may  request  instruc- 
tions to  the  jury  on  points  of  law,  which 
shall  be  given  or  refused  by  the  court. 
If  the  court  refuses  a  written  instruc- 
tion as  demanded,  but  gives  the  same 
with  a  modification,  which  the  court 
may  do,  such  modification  shall  not  be 
by  interlineation  or  erasure,  but  shall 
be  well  defined,  etc. 

The  court  must  read  over  all  the  in- 
structions which  it  intends  to  give,  and 
no  others,  to  the  jury,  and  must  write 
the  words  "Given"  or  "Refused,"  as  the 
case  may  be,  on  the  margin  of  each  in- 
struction. 

After  argument,  the  court  may  also, 
of  its  own  motion,  charge  the  jury, 
which  shall  be  exclusively  in  writing. 
The  court  shall  not  make  any  oral  expla- 
nation of  any  instruction  or  charge. 

Indiana. — "When  the  evidence  is 
concluded     and     either    party    desires 
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and  every  modification  of  it,  must  be  in  writing.* 

These  statutes  are  generally  held  to  be  mandatory,  and  any 
fa.ilure  to  comply  with  them  is  error  for  which  a  judgment  will  be 
reversed.*  In  criminal  cases  they  must  be  strictly  complied  with.* 
It  has  generally  been  held,  however,  that  the  requirement  that 
they  should  be  in  writing  may  be  waived.* 


special  instructions  to  be  given  to  the 
jury,  snch  instructions  shall  be  reduced 
to  writing,  numbered  and  signed  by  the 
party,  or  his  attorney,  asking  the  same, 
and  "delivered  to  the  court. 

When  either  party  asks  special  in- 
structions to  be  given  to  the  jury  the 
court  shall  either  give  each  instruction 
as  requested  or  positively  refuse  to  do 
so,  or  give  the  instruction  with  a  modi- 
fication in  such  manner  that  it  shall 
distinctly  appear  what  instructions 
were  given  in  whole  or  in  part,  and  in 
like  manner  those  refused,  so  that  either 
party  may  except  to  the  instructions  as 
asked  for  or  modified,  or  to  the  modifica- 
tion! 

When  the  argument  of  the  cause  is 
concluded,  the  court  shall  give  general 
instructions  to  the  jury,  which  shall  be 
in  writing  and  signed  by  the  judge,  if 
required  by  either  party. 

MicWgan. — Hereafter,  in  all  civil  and 
criminal  cases  at  law,  circuit  courts,  in 
charging  or  instructing  juries,  shall 
charge  or  instruct  them  only  as  to  the 
law  of  the  case,  and  such  charge,  or  in- 
struction shall  be  in  writing,  and  may 
be  given  by  the  court  upon  its  own  mo- 
tion. 

Either  party  may  present  a  written 
request  for  instructions  on  any  point  of 
law  arising  in  the  case.  Whenever  in- 
structions are  asked  which  the  court 
cannot  give,  he  shall  write  on  the  mar- 
gin thereof  "Refused;"  and  such  instruc- 
tions as  the  court  approves  he  shall 
designate  by  writing  on  the  margin 
thereof  the  word  "Given." 

And  the  court  shall  in  no  case 
orally  qualify,  modify  or  in  any  man- 
ner explain  the  same  to  the  jury." 

OMo. — The  court,  after  the  argu- 
ment is  concluded,  shall,  before  proceed- 
ing with  other  business,  charge  the 
jury;  any  charge  shall  be  reduced  to 
writing  by  the  court  if  either  party  re- 
quest it  before  the  argument  to  the  jury 
is  commenced,  and  such  charge  or  in- 
struction, when  so  written,  shall  not  be 
orally  qualified,  modified  or  in  any 
manner  explained  to  the  jury  by  the 
court. 

Wisconsin. — Upon  the  trial  of  every 


action  the  judge  presiding  shall,  before 
giving  the  same  to  the  jury,  reduce  to 
writing,  and  give  as  written,  his  charge 
and  instruction  to  the  jury,  and  all 
further  and  particular  instructions 
given  them  when  they  shall  re- 
turn after  having  once  retired  to  de- 
liberate, unless  a  written  charge  be 
waived  by  counsel  at  the  commence- 
ment of  the  trial;  and  except  that  the 
charge  or  instructions  may  be  delivered 
orally  when  taken  down  by  the  official 
phonographic  reporter  of  the  court, 
each  instruction  asked  by  counsel  to 
be  given  to  the  jury  shall  be  given 
without  change  or  modification,  the 
same  as  asked,  or  refused  in  full.  If 
any  judge  shall  violate  any  of  the  fore- 
going provisions,  or  mike  any  com- 
ments to  the  jury  upon  the  law  or  fact 
on  the  trial  in  any  action,  without  the 
same  being  reduced  to  writing  or  taken 
down,  the  judgment  rendered  upon  the 
verdict  found  shall  be  reversed  upon 
appeal  or  writ  of  error  upon  fact  ap- 
pearing. See  Sackett  on  Instructions, 
I  (ist  ed.) 

1.  Townsend  v.  Doe,  8  Blackf.  (Ind.) 
328;  Meredith  v.  Crawford,  34  Ind.  359; 
Kenworthy  v.  Williamo,  5  Ind.  375; 
City  Bank  v.  Kent,  57  Ca.  285. 

2.  Dixon  V.  State,  13  Fla.  636;  To- 
ledo etc.  R.  Co.  V.  Daniels,  21  Ind.  256;, 
Miller  v.  Hampton,  37  Ala.  342. 

3.  Widner  v.  State,  28  Ind.  394;. 
Strattan  v.  Paul,  10  Iowa  139. 

In  Arkansas  a  rule  prescribed  by  the 
supreme  court  for  the  conduct  of 
judges  presiding  at  trials,  requiring  all 
instructions  given  by  the  court  of  its 
own  motion  to  be  given  in  writing,  if 
so  requested  by  either  party,  was  held 
directory  merely.  Some  discretion,  it 
was  said,  was  necessarily  left  to  the 
judge  as  to  the  manner  in  which  he 
would  comply  with  it;  when,  therefore, 
instead  of  writing  out  the^  instruction 
asked,  with  his  own  hands  he  dictated 
it  to  counsel  who  asked  it,  and  the  lat- 
ter took  it  down,  it  was  held  that  this 
was  a  sufficient  compliance  with  the 
rule.     Barkman  v.  State,  13  Ark,  705. 

4.  Head  v.  Langworthy,  15  Iowa  235. 
And   a  party  being    present  and   not 


262 


'Written  Instruction. 


INSTRUCTIONS. 


Written  Instruction. 


c.  Statute  Must  be  Complied  with. — Where  the  statute  requires 
the  charge  to  be  in  writing,  it  cannot  be  modified  orally ;  ^  nor 
will  it  be  sufficient  to  refer  to  a  certain  page  in  a  law  book.^  But 
where  all  remarks  made  by  the  court  while  giving  the  instruction 
are  to  be  in  writing ;  it  only  includes  the  "  charge  "  proper.^     The 


objecting  to  a  violation  of  the  statute 
will  be  presumed  to  have  waived  the 
right.  Head  11.  Langworthy,  15  Iowa 
235. 

See  Vanwey  v.  State,  41  Tex.  639. 

1.  The  action  of  the  court  in  this  case, 
in  reducing  a  part  of  his  charge  to 
writing  and  in  delivering  another  part 
withou|t  so  doing,  cannot  be  justified. 
The  language  of  the  statute  is  impera- 
tive, and  a  court,  after  the  request  has 
been  made,  has  no  discretion  to  reduce 
a  part  of  the  charge  to  writing  and 
give  the  remainder  orally.  The  pur- 
pose of  the  statute  was  to  secure  a 
carefully  considered  .  charge  from  the 
court,  free  from  misleading  words, 
which  are  sometimes  found  in  unwrit- 
ten charges,  and  to  have  it  in  such  form 
that  the  jury  can  read  it  in  their  retire- 
ment, in  case  they  have  misappre- 
hended during  its  reading  by  the 
court.  Householder  v.  Granby,  40 
Ohio  St.  430.  See  Hardy  v.  Turney, 
9  Ohio  St.  400. 

2.  Feriter  v.  State,  33  Ind.  283;  State 
■V.  Cooper,  45  Mo.  64;  People  v.  San- 
ford,  43  Cal.  29;  Gile  f.  People,  1  Colo. 
60;  State  V.  Potter,  15  Kan.  302. 

The  bill  of  exceptions  shows  that  the 
presiding  judge,  after  giving  to  the 
jury  an  instruction  requested  in  writing 
by  the  defendant  upon  the  general  bur- 
den of  proof,  proceeded  of  his  own  mo- 
tion, and  without  defendant's  consent, 
to  read  from  a  printed  book  an  instruc- 
tion which  was  not  reduced  to  writing, 
nor  filed  with  the  other  instructions  in 
the  case,  but  was  referred  to  in  writing 
in  these  words  only :  "  Follow  this  from 
Magazine  American  Law  Register, 
July  1868,  p.  559,"  and  that  to  the  in- 
struction so  given  was  excepted  to. 

This  was  a  clear  disregard  of  the 
statute.  The  instruction  was  not  re- 
duced to  writing,  filed  and  made  a  part 
of  the  record,  as  the  statute  required. 
If  the  book  was  not  given  to  the  jury 
when  they  retired  for  deliberation,  they 
did  not  have  with  them  the  whole  of 
the  charge  as  the  statute  contemplated. 
If  they  were  permitted  to  take  the  book 
with  them  without  defendant's  consent, 
that  would  of  itself  be  ground  of  ex- 
ception. Hopt  V.  People,  104  U.  S. 
635- 


3.  Thompson's  Charging  the  Jury, 
147. 

The  defendant  having  requested  the 
court  to  reduce  its  charge  to  writing, 
and  the  respective  counsel  haying  pre- 
sented written  instructions,  which  they 
requested  to  have  given  to  the  jury, 
the  judge'  addressed  the  jury  orally  as 
follows:  "The  only  instructions  I  shall 
give  you  in  this  cause  are  in  writing, 
which  I  shall  read  to  you,  being  the 
three  instructions  reduced  to  writing 
and  requested  by  the  plaintiffs  counsel, 
and  two  of  the  instructions  reduced  to 
writing  by  the  defendant's  counsel,  one 
of  which  I  have  changed  in  writing, 
and  shall  read  to  you  as  it  is  written. 
Before  reading  the  instructions  to  you 
I  desire  to  say  that  the  trial  has  been  a 
long  and  tedious  one,  occupying  one 
day  longer  in  taking  the  evidence  than 
any  case  which  has  been  tried  for  seven 
years  in  the  circuit.  During  the  long 
and  fatiguing  trial  the  court  may  have 
become  impatient  at  the  delay  of  the 
counsel,  and  made  remarks  that  may 
possibly  have  influenced  some  juror. 
I  wish  it  .  specially  understood  that 
nothing  I  have  said  was  intended  to 
influence  unduly  the  verdict  of  the  jury, 
and  I  do -not  wish  any  juror  to  be  in- 
fluenced in  the  least  by  it.  In  submit- 
ting this  case  to  you  I  will  not  comment 
at  all  on  the  evidence  which  has  been 
introduced,  leaving  you  to  weigh  it  all 
in  your  own  judgment,  and  bring  in 
your  verdict  accordingly." 

Thereupon  addressing  himself  to  the 
defendant's  counsel,  and  not  to  the 
jury,  but  in  the  hearing  of  the  jury,  the 
judge  said  "orally":  "Of  the  thirty- 
four  instructions  handed  me  by  you  I 
mark  all,  except  the  26th  and  34th,  re- 
fused, because  they  assume  a  state  of 
facts  which,  whether  or  not  it  existed, 
I  cannot  aSSume.  The  vital  points  of 
them  are  also  contained  in  the  three 
instructions  submitted  by  the  plaintiff, 
which  I  shall'  presently  read  to  the 
jury."  He  then  read  to  the  ]\xxy  the  writ- 
ten instructions  presented  by  plaintiff's 
counsel  and  afterwards  gave  certain  in- 
structions asked  by  the  defendant,  alter- 
ing one  of  them  and  refusing  others. 
The  defendant's  counsel  excepted  to 
the  instructions  given  for  the  plaintiff; 
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statute  must  be  strictly  complied  with.* 

d.  At  What  Stage  of  Trial  Request  Should  be  Made  to  Have  In- 
structions in  Writing. — An  able  judge  and  author  is  of  the  opinion 
that  the  request  to  charge  in  writing  should  be  made  at  the  com- 
mencement of  the  trial.*  It  has  be^en  held,  however,  that  it  will 
be  in  sufficient  time  if  the  request  is  made  after  the  evidence  is  in 
and  before  the  argument  has  begun.^ 


to  the  refusal  of  the  court  to  give  the  in- 
structions asked  by  the  defendant;  to  the 
alteration  made  in  the  one  given  at  his 
request,  and  also  "  to  the  remarks 
made  by  the  judge  to  the  jury."     The 

i'udge  then  said,  in  the  presence  and 
learing  of  the  jury,  "  I  have  given  no 
instructions  whatever  to  the  jury,'ex- 
cept  the  five  written  instructions  which 
I  have  read,  and  they  are  expressly  so 
informed  and  charged  and  cannot  mis- 
understand me." 

The  jury  found  for  the  plaintiff  and 
the  defendant  appealed.  It  was  held 
by  the  supreme  court  that  the  oral 
remarks  by  the  judge  were  not  within 
the  prohibition  of  the  statute,  because 
they  constituted  no  part  of  his  charge 
to  the  jury.  In  giving  the  judgment  of 
the  court  on  this  point,  Cole,  J.,  said: 
"As  we  understand  the  record,  the 
charge  of  the  court,  that  is,  everything 
which  the  court  said  to  the  jury  to 
guide  them  in  their  examination  of  the 
evidence,  and  which  related  to  any 
questions  of  law  involved  in  the  case, 
was  reduced  to  writing  before  it  was 
given.  We  do  not  suppose  that  re- 
marks of  the  character  of  those  added 
orally  by  the  judge,  which  really  have 
nothing  to  do  with  the  case— ^no  bearing 
upon  any  question  of  law  or  fact  in- 
volved— can  be  said  to  be  a  part  of  the 
'charge  to  the  jury,'  vfithiri  the  mean- 
ing of  our  statute.  It  is  very  clear  to 
our  minds  that  what  the.  court  may 
say  in  regard  to  the  principles  of  law 
applicable  to  the  case  on  trial,  and  the 
evidence  adduced,  must  be  in  writing 
if  requested,  because  it  constitutes  the 
'charge  of  the  jury.'  But  we  do  not 
think  the  remarks  made  by  the  judge  in 
this  case,  as  set  forth  in  the  bill  of  ex- 
ceptions, constitute  any  part  of  his 
charge  to  the  jurjj."  Hasbrouck  v. 
Milwaukee,  21  Wis.  238.  See  Thomp- 
son's Charging  the  Jury,  149. 

1.  Dixon  V.  State,  13  Fla.  636;  Toledo 
etc.  R.  Co.  f.  Daniels,  21  Ind.  256; 
Townshend  v.  Doe,  8  Blackf.  (Ind.) 
328;  Miller  v.  Hampton,  37  Ala.  342; 
Strattaii  v.  Paul,  10  Iowa  139. 


2.  Thompson's    Charging    the  Jury, 
153. 

3.  Patterson  v.  Ball,  19  Wis.  246. 

In  courts  of  record  instructions  are 
ordinarily  presented  to  the  court  after 
the  evidence  is  in,  and  before  summing 
up  the  cause  to  the  jury,  and  frequently 
just  before  the  court  charges  the  jury. 
Until  the  testimony  is  closed  the  judge 
could  not  well  begin  to  reduce  his 
charge  to  writing,  for  his  charge  is  pre- 
sumed to  be  based  upon  the  evidence  in 
the  case.  Up  to  this  point  of  time 
counsel  may  not  know  that  it  i§  desir- 
able to  have  the  instructions  reduced 
to  writing.  In  plain  and  simple  cases 
the  request  would  not  ordinarily  be 
made.  But  where  there  is  a  conflict  of 
testimony,  or  doubtful  questions  of  law 
arise  upon  it,  it  is  often  very  important 
that  the  exact  instructions  given  should 
be  preserved.  There  is  frequently 
great  difficulty  in  embodying  in  bills  of 
exceptions  oral  charges.  Opposing 
counsel  understand  the  charge  different- 
ly, and  the  judge  is  not  able  always  to 
recollect  exactly  his  own  expressions. 
To  avoid  this  difficulty  and  uncertainty 
the  statute  was  enacted  and  should  be 
construed  so  as  to  give  the  desired 
remedy.  We  have  been  referred  to 
several  decisions  of  the  supreme  court 
of  Indiana  made  under  a  similar  stat- 
ute. They  are  to  the  effect  that  the 
Statiite  must  be  so  construed  as  to  re- 
quire the  party  who  desires  a  written 
charge  to  notify  the  court,  in  a  reason- 
able time  before  it  may  be  called  on  to 
charge  the  jurj',  of  his  desire  that  such 
charge  be  in  writing.'  The  request  in 
this  case  was  made  immediately  after 
all  the  testimony  was  in,  and  must  be 
regarded  as  in  time.  It  was  the  earliest 
moment  that  it  could  be  of  any  practi- 
cal advantage  to  the  judge  to  know  of 
this  request.  The  rule,  therefore,  re- 
quiring it  to  be  made  at  or  before  the 
commencement  of  the  trial  is  in  con- 
flict witii  the  statute  and  void.  Patter- 
son V.  Ball,  19  Wis.  246. 

Judge  Thompson,  however,  believes 
that  it  would  be  of  great  advantage  if 
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8.  Exceptions  to  Instructions — a.  When  Must  be  Taken. — For  mis- 
direction or  nondirection,  exceptions  must  be  taken  at  the  time 
the  charge  is  given. ^ 

Objection  to  the  charge  being  oral  instead  of  written,  must  also 
be  made  at  the  time  the  instructions  are  given ;  if  not,  the  error 
will  be  regarded  as  waived.^ 


the  request  was  made  at  the  commence- 
ment of  the  trial,  so  that  as  the  trial 
progressed  the  judge  could  draw  up 
those  portions  of  his  charge  which  are 
applicable  to  the  evidence  as  success- 
ively presented.  Thompson's  Charging 
the  Jurj,jS3.  , 

I.Thompson's  Charging  the  Jury,  155; 
Winchell  v.  Hicks,  18  N.  Y.  558;  Dows 
V.  Rush,  28  Barb.  (N.  Y.)  157;  Clark  ». 
New  York,  24  How.  Pr.  (N.  Y.)  333; 
Jenks  V.  Smith,  i  N.  Y.  90. 

It  is  a  general  rule,  says  Judge 
Thompson  (Charging  the  Jury,  156), 
that  a  party  losing  loses  his  right  to 
complain  in  an  appellate  court  of  an  in- 
terlocutory error  committed  by  the  court 
in  the  trial  of  the  case,  unless  he  makes 
his  objection  and  reserves  his  exception 
at  the  time.  The  reason  is  that  the 
court  is  entitled  to  an  opportunity  to 
correct  any  error  inadvertently  com- 
mitted in  the  progress  of  the  trial,  and 
a  party  ought  not  to  be  permitted  to 
put  the  other  party  to  the  expense  of  an 
appeal  to  correct  an  omission  which  he 
might  have  prevented  by  objecting  at 
the  proper  time.  If,  therefore,  no  ob- 
jection is  made  to  the  misdirection  at  the 
time  it  is  given,  it  cannot  be  assigned 
for  error  in  a  revising  court. 

2.  State  V.  Sipult,  17  Iowa  575;  Van- 
way  t;.  State,  41  Tex.  639. 

Exceptions. — Where  an  instruction  is 
correct,  as  far  as  it  goes,  the  remedy  for 
omissions  therein  is  not  an  exception 
thereto,  but  a  request  for  a  further  in- 
struction, and,  if  such  request  is  refused, 
an  exception  to  such  refusal.  Du 
Souchet  V.  Dutcher  (Ind.),  114  N.  E. 
Rep.  459. 

If  the  court's  charge  is  not  as  full 
and  specific  as  parties  desire,  they  must 
call  the  court's  attention  thereto;  other- 
wise they  cannot  assign  his  omis- 
sions as  error.  Rutledge  v.  Hudson 
{Ga.),  s  S.  E.  Rep.  93. 

Where  a  general  exception  is  taken 
to  the  refusal  of  the  court  to  charge  a 
series  of  propositions,  such  exception  is 
bad  if  one  of  the  series  is  objectionable. 
Union  Ins.  Co.  v.  Smith;  8  S.  Ct.  Rep. 
(U.  S.)  S34- 

Where  counsel   do  not  avail  them- 


selves of  an  opportunity,  given  at  the 
close  of  the  charge,  to  look  over  the  re- 
quests previously'handed  to  the  judge, 
and  to  see, if  there  is  anything  they  de- 
sire to  be  further  charged,  no  exception 
will  lie  to  the  judge's  refusal  to  charge 
them  without  a  further  request.  Sud- 
low  V.  Warshing,  108  N.  Y.  520. 

Exceptions  to  conclusions  of  law 
should  be  taken  at  the  time  the  decision 
is  made;  and  where  they  are  not  so 
taken,  the  mere  fact  that  the  attorneys 
for  the  other  party  were  present  in 
court,  and  made  no  objection  when  ex- 
ceptions were  taken  and  noted,  several 
days  after  the  decision,  does  not  amount 
to   a  waiver.     Hull  v.  Louth,  109  Ind. 

315- 

Where  the  court  gives  a  general 
charge  to  the  jury,  and  the  charge  con- 
tains various  propositions  of  law,  and  a 
general  exception  only  is  taken,  such 
exception  is  not  sufficient.  Black  v. 
Lewiston  (Idaho),  13  Pac.  Rep.  80. 

When  counsel  want  every  detail  of 
the  law  applicable  to  the  facts  of  the 
case  gone  over  by  the  court,  they  should 
call  attention  to  such  minute  matters. 
Unless  they  do  so,  the  court  may  in- 
struct, in  general  terms,  on  broad  and 
controlling  principles  and  then  stop. 
Moore  v.  Brown    (Ga.),  6  S.  E.  Rep. 

833- 

A  general  exception  to  instructions 
given  is  insufficient.  Each  specific  in- 
struction which  is  claimed  to  be  errone- 
ous must  be  pointed  out  and  excepted 
to.     Brooks  V.  Dutcher,  22  Neb.  644. 

Where  a  party  desires  a  more  specific 
charge  upon  any  question,  it  is  his  duty 
to  ask  therefor;  an  d  an  exception  to  a 
general  charge,  which  appears  upon  the 
whole  to  be  correct,  where  no  specific 
error  is  assigned,  will  be  overruled. 
Poullain  v.  Poullain  (Ga.),  4  S.  E.  Rep. 
92. 

Exceptions  to  instructions  given  by 
the  trial  court  to  a  jury  in  a  cause, 
made  after  trial  and  verdict,  are  ineffec- 
tual, and  are  not  available  on  a  motion 
for  a  new  trial  or  upon  appeal.  Barker 
V.  Todd,  37  lyiinn.  370. 

Failure  to  give  a  more  specific  charge 
is  not  error  where  no   request  for  such 
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b.  Must  be  Taken  to  the  Instructions  Separately,  and  Not  en 
Masse. — It  is  well  settled  that  if  a  series  of  propositions  be  em- 
bodied in  instructions,  and  the  instructions  be  excepted  to  as  a 
whole,  if  any  of  the  propositions  be  correct,  the  exception  must 
be  overruled.^ 

9.  Misdirection,  When  Error  or  Ground  for  New  Trial. — Misdirec- 
tion is  no  ground  for  a  new  trial  where  the  jury  has  not  been  mis- 
led ;^  nor  where  the  verdict  is  right ;  *  nor  where  substantial  jus- 
tice has  been  done ;  *  nor  where  a  new  trial  would  lead  to  the 
same  results ;  ^  nor  because  the  judge  gave  wrong  reasons  for  a 
correct  decision ;  ®  nor  where  erroneous  instructions  were  not  in- 
jurious to  the  party  complaining;'  nor  where  they  were  given  at 
his  request;*  nor  because  the  instructions  were  merely  obnoxious 
to  verbal  criticism ;  ^  nor  because  they  were  incomplete,  unless 
more  specific  instructions  were  asked  for.^" 


charge  was  made  at  the  trial.     Neyland 
V.  Bendy  (Tex.),  7  S.  W.  Rep.  497. 

1.  Johnson  f.  Jones,  i  Black  (U.  S.) 
209;  Rogers  v.  The  Marshall,  i  Wall. 
(U.  S.)  6i;4;  Harvey  v.  Tyler,  2  Wall. 
(U.  S.)  328;  Huntt>.  Maybee,  7  N.  Y. 
273;    Decker  v.    Mathews,    12    N.  Y. 

313- 

2.  Thompson'sCharging  the  Jury,  158; 
Smith  V.  Carr,  16  Conn.  450;  Benham 
V.  Carey,  11  Wend.  (N.  Y.)  83;  Doe  v. 
Paine,  4  Hawks  (N,  Car.)  64;  Hoitt  v. 
Holcorab,  32  N.  H.  186;  Ochiltree  v. 
Carl,  23  Iowa  394;  Chicago  v.  Hesing, 
83  111.  204;  Waslungton  etc.  Co.  -v. 
Merchant  etc.  Co.,  j  Ohio  St.  450; 
State  V.  Donovan,  10  Nev.  36;  Planters' 
Bank  v.  Richardson,  15  Ga.  277;  Hart 
V.  Girard,  56  Pa.  St.  23;  Mercer  Acad- 
emy V.  Rusk,  8  W.  Va.  382;  United 
States  V.  Wright,  i  McLean  (U.  S.) 
509;  Cummings  v.  Chandler,  26  Me. 
453;  Cane  v.  People,  3  Neb.  357;  Phila. 
R.  Co.  V.  Larkin,  47  Md.  156;  Burton 
V.  Merrick,  21  Ark.  357;  Carrington  v. 
Pac.  Mail  etc.  Co.,  i  Cal.  475;  Mead  v. 
Boxborough,  11  Cush.  (Mass.)  362; 
Davis  V.  Brown,  67  Mo.  313. 

3.  Fore  v.  Williams,  35  Miss.  533; 
Phillips  V.  Ocmulgee  Mills,  55  Ga.  633; 
Copeland  v.-  Copeland,  28  Me.  543; 
Wilkinson  v.  Griswold,  12  Smedes  & 
M.  (Miss.)  669;  Ettling  v.  Bank,  11 
Wheat.  (U.  S.)  59;  Woodbury  v. 
Larned,  5  Minn.  339;  Wilkinson  v. 
Payne,  4  T.  R.  468;  Vanuxen  v.  Rose, 
7  Ind.  222;  Duke  of  ,New  Castle  v. 
Broxtowe,  4  Barn.  &  Ad.  273.  See 
West  V.  Anderson^  9  Conn.  107. 

4.  Princeton  etc.  Co.  v.  Gulick,  16  N. 
J.  L.  161;  Branch  v.  Doane,  17  Conn. 
403;  Arrington  v.  Cherry,  10  Ga.  429; 
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Wood  V.  Wylds,  11  Ark.  754;  Prescott 
W.Johnson,  8  Fla.  391;  Ducket  -v.  Cri- 
der,  II  B.  Mon.  (Ky.)  195;  Harris  v. 
Doe,  4  Blackf.  (Ind.)  370;  Depeyster  v. 
Columbia,  8  East  348;  Graham  v. 
Bradley,  5  Humph.  (Tenn.)  476;  Mirick 
V.  Hemphill,  i  Hempst.  (U.  S.)  179; 
Seare  v.  Prentice,  8  East  348;  Hewitt 
■z;.  Jones,  72  111.  218.  , 
'  5.  Graham  v.  Bradley,  5  Humph. 
(Tenn.)  476;  Sheldon  v.  School  Dis- 
trict, 24  Conn.  88;  Foster  v.  Chicago 
etc.  R.  Co.,  84  111.  164;  Noyes  w.,  Shep- 
herd, 30  Me.  173;  Brown  v.  Bowen,  30 
N.  Y.  520;  Morton  v.  Lawson,  i  B. 
Mon.  (Ky.)  46. 

6.  Ellis  f.  Jameson,  17  Me.  235;,  Car- 
penter V.  Pierce,  13  N.  H.408;  Thomp- 
son's Charging  the  Jury,  165. 

7.  Sinard  v.  Patterson,  3  Blackf. 
(Ind.1  353;  Welborn  v.  Spears,  32  Miss. 
138;  Graham  v.  Houston,  4  Dev.  (N. 
Car.)  L.  236;  Dever  v.  Aiken,  41  Ga. 
423;  Freeman  v.  Rankins,  21  Me.  446; 
Gardner  v.  Clark,  17  Barb.  (N.  Y.) 
538;  Hook  V.  Craghead,  35  Mo.  380; 
Price  w.  Evans,  4  B.  Mon."(Ky.)  3S8; 
Holly  V.  Brown,  14  Conn.  256;  McKay 
V.  Leonard,  17  Iowa  569;  Cross  v. 
Hall,  jj.  Md.  426;  Salmons  v.  Round- 
tree,  24  Ala.  458;  People  v.  Wiley,  3 
Hill  (N.  Y.)  214. 

8.  Flowers  v.  Helm,  29  Mo.  324; 
Foote  V.  Silsby,  i  Blatchf.  (U.  S.)  44?; 
Silsby  V.  Foote,  14  How.  (U.  S.)  218; 
Thompson's  Charging  the  Jury,  163. 

9.  Galpin  v.  Wilson,  40  Iowa  90. 

10.  Marshall  v.  Harm,  17  N.J.  L.  425; 
Moore  v.  Ross,  11  N.  H.  547;  Pennock 
V.  Dialogue,  2  Pet.  (U.  S.)  15;  Cal- 
breath  v.  Gracy,  i  Wash.  (U.  S.)  198; 
Walker   v.  Humbert,  55   Pa.   St.  407; 
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Durand  v.  Grimes,  i8  Ga.  613;  Keoh- 
ler  V.  Wilson,  40  Iowa  183. 

Collection  of  Cases. — In  many  of 
the  following  cases  there  will  be  found 
precedents  of  instruction,  and  in  others 
discussion  of  various  principles  applied 
in  the  instruction  of  juries.  The  list  of 
cases  might  be  extended  to  an  almost 
illimitable  extent,  and  it  is  not  claimed 
to  be  complete,  but  is  believed  to  con- 
tain a  case  on  almost  every  question 
likely  to  arise. 

Alabama. — Assault,  etc. — Mooney  v. 
State,  33  Ala.  419. 

Carrier  of  Goods — Montgomery  i". 
Moore,  51  Ala.  394. 

Drunkenness — Beasley  v.  State,  50 
Ala-  i4g 

Factors — Schiffer  v.  Feagan,  51  Ala. 

335-        ,    „ 

Fraud,  Representations — Townsend 
V.  Cowles,  31  Ala.  428. 

Malicious  Prosecutions — Ewing  v. 
Sanford,  19  Ala.  605. 

Negligence  Railroad  Companies — 
Gov.  St.  R.  Co.  V.  Hanlon,  153  Ala. 
70. 

Perjury — Taylor   v.   State,  48   Ala. 

157- 

Usury — Gray  v.  Brown,  22  Ala.  262. 

Wills — Cotton  V.  Ulmer,  45  Ala.  378. 

Arkansas — Municipal  Corporation — 
Mayor  v.  Thompson,  29  Ark.  569. 

Carriers — Little  Rock  etc.  R.  Co.  v. 
Atkins,  46  Ark.  431. 

Principal  and  Agent — Pike  v. 
Douglass,  28  Ark.  59. 

California.  — Adverse  Possession — 
Brumagim  v.  Bradshaw,  39  Cal.  24. 

Carriers  of  Passengers — Boyce  v. 
California  Stage  Co.,  25  Cal.  460. 

Carriers  of  Goods — Bohannan  v. 
Hammond,  42  Cal.  227. 

Contract  Sunday — Moore  v.  Mur- 
dock,  26  Cal.  514. 

'    Degree  of  Certainty,  etc. — People  v. 
Padillia,  42  Cal.  535. 

Ejectment — San  Felipe  v.  Belshaw, 

49  Cal.  655. 

Forcible  Entry,  etc. — Jones  v.  Shay, 

50  Cal.  508;  Goodrich  v.  Van  Landing- 
ham,  46  Cal.  601. 

Fraud,  Proof — Daniel  v.  Baca,  2 
Cal.  326. 

Fraud  Representations — People  v. 
'  Supervisors,  27  Cal.  655. 

Fraudulent  ^  Conveyance — Cartright 
V.  Phoenix,  7  Cal.  281;  Tulley  v.  Har- 
low, 35  Cal.  302. 

Insanity — People  v.  Coifman,  24 
Cal.  230. 

Landlord  and  Tenant — Skaggs  v. 
Emerson,  50  Cal.  3. 


Malicious  Prosecution — H  arkrader 
V.  Moore,  44  Cal.  144. 

Negligence — Richmond  v.  Sacra- 
mento Valley  R.  Co.,  18  Cal.  351. 

Negligence  Railroad  Companies — 
Needham  v.  Railroad,  37  Cal.  409; 
Flynn  v.  San  Francisco,  40  Cal.  14; 
Hearne  v.  Southern  R.  Co.,  50  Cal. 
482;  Baxter  v.  Roberts,  44  Cal.  187. 

Principal  and  Agent  ^MiWer  v. 
Board  etc.,  44  Cal.  166. 

Slander — Lick  v.  Owen,  47  Cal.  252. 

Trespass — McCarty  v.  Fremont,  23 
Cal.   196 

Warranty — Polhemus  v.  Herman, 
45  Cal.  573;  Byrne  ti.  Jansen,  50  Cal. 
624. 

Colorado. — Assault — May  v.  People,- 
8  Colo.  224. 

Drunkenness — May  v.  People,  8 
Colo.  220. 

Murder — May  v.  People,  8  Colo.  217. 

Manslaughter — Solander  v.  People, 
2  Colo.  54. 

Connecticut. — Adverse  Possession — 
Russell  V.  Davidson,  38  Conn.  562. 

Conspiracy — State  v.  Rowley,  12 
Conn.  loi. 

Factors — Weed  v.  Adams,  37  Conn. 

378. 

Larceny — State  v.  Ellis,  3  Conn.  186. 

Measure  of  Damages — Dibble  v. 
Morris,  26  Conn.  416;  Swift  v.  Dicker- 
man,  31  Conn.  285. 

Negligence — Beers  v.  Housatonic  R. 
Co.,  19  Conn.  566;  Isbell  v.  New  York 
etc.  R.  Co  ,  27  Conn.  393. 

Notice — Farmers'  Bank  v.  Payne,  25 
Conn.  444. 

Perjury — State  v.  Fassett,  16  Conn. 

457- 

Warf-anty — Chadsey  v.  Green,  24 
Conn.  562. 

Georgia.  —  Adi'erse  Possession  — 
Franklin  v.  Newsome,  53  Ga.  580. 

Assault,  etc. — King  v.  State,  21  Ga. 
220. 

Carrier  of  Goods — Wallace  v.  Mat- 
thews, 39  Ga.  617. 

Contract,  Sunday — Meriwether  v. 
Smith,  44  Ga.  541. 

Circumstantial  Evidence — Houseri). 
State,  58  Ga.  78.  , 

Drunkenness — Estes  v.  State,  55  Ga. 

31- 

Estoppel — Carroll  v.  Turner,  54  Ga. 
177. 

Factors — Tison  v.  Howard,  57  Ga. 
410. 

Fraud,  Representation — Payne  v. 
Smith,  20  Ga.  654. 

Insanity — Anderson  v.  State,  42  Ga. 
II. 
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Landlord  and  Tenant — Morrill  v. 
Barnes,  57  Ga.  404. 

Negligence,  Municipal  Corforation 
— Mayor  v.  Dodds,  58  Ga.  238. 

Payment — Stewart  v.  Parker,  55  Ga. 
656. 

Partnership — Barnett  v.  Blackman, 
53  Ga.  98. 

Principal  and  Agent — Southern  Ex. 
Co.  V.  Palmer,  48  Ga.  85. 

Self-defence — Thompson  v.  State,  55 
Ga.  47. 

Tender — Cothran  v.  Scanlon,  34  Ga. 

Trespass — Suggs  v.  Anderson,  12 
Ga.  461. 

Wills — Terry   -v.  Buffington,   11   Ga. 

337- 

Illinois.  —  Adultery,  Criminal  — 
Searles  v.  People,  13  111.  597. 

Adverse  Possession — Ambrose  v. 
Raley,  58  111.  506. 

Aiders  and  Abettors — Smith  v.  Peo- 
ple, 74  111.  144. 

Account  Stated — Strauber  v.  Mohler, 
80  111.  21;  Bay  ley  -v.  Bensley,  87  111. 
556- 

Altering  Written  Instrument — 
Montag  V.  Linn,  23  111.  551. 

Application  of  Payments — Bonnell 
V.  Wilder,  67  111.  327. 

Conspiracy — Smith  v.  People,  25  111. 
21. 

Carriers  of  Passengers — P.  C.  & 
A.  L.  R.  Co.  V.  Thompson,  56  111.  138; 
P.  P.  &  J.  R.  Co.  V.  Reynolds,  88  111. 
418. 

Carriers  of  Goods — Merchants  etc. 
■V.  Smith,  76  111.  542;  Milwaukee  R.  Co. 
V.  Smith,  74  111.  197. 

Carriers  of  Live  Stock — Toledo  R. 
Co.  V.  Thompson,  71  111.  434. 

Co7ttract,  Capacity  —  McCarty'  v. 
Keamon,  86  111.  291. 

Contract,  Drunkenness — Bates  v. 
Ball,  72  111.  108. 

Contract,  Marriage — Rockafeller  v. 
Newcomb,  57  111.  186;  Sprague  v.  Craig, 
51  111.  288. 

Contract,  Subscription — Wilson  v. 
Mc  Clure,  50  111.  336. 

Confessions — Jackson  v.  People,  18 
111.  269. 

Custom — CofFman  v.  Campbell,  87 
111.  98. 

Damages,  Exemplary  —  Bates  v. 
Davis,  76  111.  222. 

Demand — Ingalls  v.  Bulkley,  13   111. 

315- 

Debt — City   of  Chicago  v.   Gage,  95 

111-  593- 

Deeds,  Delivery — Gunnell  v.  Cocke- 
rill,  79  111.  79. 


Drunkenness — Rafferty  v.  People,  66 
111.  118. 

Ejectment — Kilgour  v.  Gorkley,  83 
111.  109. 

Estoppel — Kinnear  v.  Mackey,  85  111. 
96. 

Factors — Phillips    v.    Moir,    69    111. 

Forcible  Entry — Huftalin  v.  Misner, 
70  111.  205. 

Fraud  Proof — Strauss  v.  Kranert, 
56  111.  254. 

Fraud,  Intent — Bowen  v.  Schuler,  41 
111.  192. 

Fraudulent  Conveyance — Nelson  v. 
Smith,  28  111.  495. 

Highways — Grube  v.  Nichols,  36  111. 
96. 

Intoxicating  Liquoi — Phillips  v, 
Dickerson,  85  111.  11. 

Landlord  and  Tenant — Strobie  v. 
Dills,  62  111.  432. 

Malicious  Prosecution  —  Ames  v. 
Snider,  6g  111.  376;  Brown  v.  Smith,  83 
111.  291;  Skidmore  v.  Bricker,  77  111. 
165. 

Malpractice — McNevins  v.  Lowe, 
40  111.  209;  Barnes  v.  Means,  82  111.  379. 

Measure  of  Damages — C.  B.  &  Q;, 
R.  Co,  V.   Payne   Admrs.,   59  111.  534;  ' 
Graham  v.  Fulford,  93  111.  596;    Illinois 
Cent.    R.   Co.   v.   Reed,    37    111.   484; 
Thome  v.  McVeagh,  75  111.  81. 

Murder,  at  Common  Lavi — Jackson 
V.  People,  18  111.  270. 

Manslaughter — State  v.  Greschia, 
53  111.  296. 

Negligence — Chicago  R.  Co.  v.  El- 
more, 67  111.  177;  Keokuk  etc,  v.  True, 
88  111.  608;  Hale  v.  Johnson,  80  111.  185. 

Negligence,  Municipal  Corporation 
— People  V.  Mayor,  63  111.  207;  City  of 
Chicago  V.  McGiven,  78  111.  347. 

Negligence  Railroad  Companies — 
C.  B.  &  Q:.R.  Co.  v.-  Dickson,  63  111. 
151;  Noble  V.  Cunningham,  74  111.  51; 
Toledo  etc.  R.  Co.  v.  Laverv,  71  111. 
522;  P.  P.  &  J.  R.  Co.  V.  Chanip,  75  111. 
577;  Ind.  &  St.  Louis  R.  Co.  v.  Stables, 
62  111.  313;  Chicago  R.  I.  &  P.  R.  Co.  v. 
Austin,  69  111.  426;  Chicago  &  Alton  R. 
Co.  V.  Munroe,  85  111,  25. 

Negotiable  Instruments — Palmer  v. 
Marshall,  60  111.  289;  Holbrook  v.  Vib- 
bard,  2  Scam.  (111.1465;  Roberts ■».  Has- 
kell, 20  111.  59;  Dupey  V.  Schuyler,  45 
111.  306. 

Notice — City  of  Chicago  v.  Witt,  75 
111.  211;   Heaton  v.  Prather,  84  111.  330. 

Payment — Ryan  v.  The  Trustees,  14 
111.  20;  Glickauf  ti.  Kaufmann,  73  111.  37- 

Perjury — Johnson  v.  Peoole,  94  111. 
505- 
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Partnership — Smith  v.  Knight,  511 
111.  148;  McNair  w.  Piatt,  46  111.  211. 

Principal  and  Agent — Murphy  v. 
Ottenheimer,  84  111.  39;  McMillan  v. 
Lee,  78  111.  443;  Rea  v.  Durkee,  25  III. 

504- 

Replevin — Reynolds  v.  McCormick,' 
62  111.  412;  Whisler  -v.  Roberts,  19  111. 
274. 

Reasonable  Doubt — May  v.  People, 
60  111.  119. 

Slander — Rearick  v.  Wilcox,  81  111. 
77;  Miller  v.  Johnson,  79  111.  58;  Flinn 
V.  Barlow,  16  111.  39;  Wallace  v. 
Dixon,  82  111.  202. 

Self-dejence — Steimeyer   v.    People, 

95  111-  383- 

Tender — Pulsifer  v.  Shephard,  36  111. 
513;  Jenks  t'.  Burr,  56  111.  451. 

Trespass — Paxton  v.  Beyer,  67  '111. 
132;  Snydacker  v.  Brosse,  51  111.  357; 
Linbloom  v.  Ramsey,  75  111.  246. 

Usury — Reinback  v.  Crabtree,  77 
111.  182;  House  t>.  Davis,  60  111.  362. 

W~arranty — Hawkins  v.  Berry,  5 
Gilm,  (111.)  36;  Chicago  etc.  Co.  v.  Til- 
ton,  87  111.  547;  Maltman  v.  William- 
son, 69  111.  423. 

Wills — Dixie  v.  Carter,  42  111.  37S; 
Ambre  v.  Weishaar,  76  111.  100;  Yeo  v. 
McCord,  74  111.  33. 

Indiana. — Adverse  Possession — Pe- 
terson V.  McCullough,  50  Ind.  35. 

Adultery,  Criminal— StaXe  v.  Gart- 
rell,  14  Ind.  280. 

Alibi — Howard  v.  State,  50  Ind.  igo. 

Assault — McCulley  v.  State,  62  Ind. 

433- 

Altering"  Written  Instrument — 
Schnewind  v.  Hackett,  54  Ind.  24S. 

Carrier  oj  Goods — Thayer  v.  St. 
Louis,  22  Ind.  26;  Ind.  R.  Co.  v.  Allen, 
31  Ind.  394. 

Circumstantial  Evidence — Jarrell  v. 
State,  58  Ind.  293. 

Debt — Pepper    v.     State,     22  ,  Ind. 

399-  ' 

Embezzlement— State   v.  Wingo,  89 

Ind.  206;   Keeley  v.   State,  14  Ind.  36; 
'Hart  V.  State,   57   Ind.   102;    Starch  v. 

State,  63  Ind.  285. 
Ejectment — Lotz  v.   Briggs,  50   Ind. 

346- 

Fraud,  Representation  —  Reed  v. 
Sidener,  32  Ind.  373. 

Fraudulent  Conveyance — Harrison 
■I'.  JSquess,  29  Ind.  208. 

Intoxicating  Liquot — Fountain  v. 
Draper,  49  Ind.  441. 

Malicious  Prosecution — Smith  -v. 
Zeret,  59  Ind.  362. 

Measure  of  Damages — Indianapolis 
V.  Gaston,  5  Ind.  224;  Yates  v.  Mullen, 


24  Ind.  277;  McAvoy  v.  Wright,  25 
Ind.  22. 

Murder,  at  Common  Latu — Gallo- 
way V.  State,  29  Ind.  442;  McDermott 
V.  State,  89  Ind.  192. 

Second  Degrei^ — State  v.  Achey,  64 
Ind.  59. 

Malice — Binns  v.  State,  66  Ind.  433. 

Negligence,  Municipal  Corporations 
.T-Centerville  v.  Woods,  57  Ind.  192; 
Indianapolis  v.  Gaston,  58  Ind.  224. 

Negligence  Generally — Jefferson ville 
V.  Lyon,  55  Ind.  '477;  Lafayette  R.  Co. 
V.  Adams,  26  Ind.  76. 

Negligence,  R.  Companies  — r  St. 
Louis  etc.  R.  Co.  v.  Valerious,  56  Ind. 
511;  Indianapolis  etc.  R.  Co.  v.  Truitt, 
24  Ind.  112;  Bellefontaine  R.  Co.  v. 
Hunter,  33  Ind.  353;  Toledo  etc.  R.  Co. 
V.  Shuckman,  50  Ind.  42;  Louigville 
etc.  R.  Co.  V.  Talvey,  104  Ind.  424. 

Negotiable  Instruments — Riley  v. 
Shamacker,  50  Ind.  592. 

Payment — White  v.  Whitney,  51 
Ind.  124;  Parsons  v.  Pendleton,  59  Ind. 

36- 

Perjury — Hitesraan  v. 48 

Ind.  473. 

Principal  and  Agent — Howe  v. 
Linder,  59  Ind.  307;  Oinson  v.  Heritage, 
45  Ind.  73. 

Replevin — Noble  v.  Epperly,  6  Ind. 
414;  Lewis  V.  Masters,  8  Blackf.  (Ind.) 
244. 

•  Slandei — Indianapolis  v.  Horrell,  53 
Ind.  527;  Janch  v.  Janch,  50  Ind.  135. 

Tender — Rose  v.  Duncan,  49  Ind. 
269. 

Trespass — Adams  v.  Waggoner,  33 
Ind.  531;  Cook  V.  Morea,  33  Ind.  497. 

Warranty — Humphreys  v.  Comline, 
8  Blackf.  (Ind.)  508;  Mann  v.  Everston, 
32  Ind.  355. 

Wills — Turner  v.  Cook,  36  Ind.  129. 

Iowa. — Alibi — State  v.  Harden,  46 
Iowa  623. 

Assault,  etc. — State  v.  Malcomb,  8 
Iowa  413. 

Adverse  Possession — Spitler  t^.Scho- 
field,  43  Iowa  571. 

Adultery,  Criminal — State  v.  Ma- 
roin,  12  Iowa  499. 

Aiders  and  Abettors — State  v.  Ma- 
loy,  44  Iowa  113. 

Altering  Written  Instrument — 
Dickerman  v.  Minor,  43  Iowa  508. 

Application  of  Payments — Allen  v. 
Brown,  39  Iowa  330. 

Conspiracy — State  v.  Shelledy,  8 
Iowa  484. 

Carriers  of  Passengers — Sales  v. 
Stage  Co.,  4  Iowa  547. 

Carriers  of  Goods — Francis  v.  D.  & 
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S.  City  R.  Co.,  25  Iowa  60;  McCoy  v. 
K.  &  D.  M.  R.  Co.,  44  Iowa  424. 

Carriers  of  Live  Stock — McDaniel 
V.  C.  &  N.  W.  R.  Co.,  24  Iowa  412. 

Contract,  Capacity — Harris  v.  Wam- 
«ley,  41  Iowa  671. 

Contract,  Sunday — Peake  v.  Conlan, 
43  Iowa  297. 

Contract,  Marriage — Royal  v.  Smith, 
40  Iowa  615. 

Custom — Hughes  v.  Stanley,  45  Iowa 
622. 

Circumstantial  Hvidence — State  v. 
Hay  den,  45  Iowa  11. 

Seeds,  Delivery — Steele  v.  Miller,  40 
Iowa  402. 

Ejectment — Morrison  v.  Wilkerson, 
27  Iowa  374. 

Factors — Howe  v.  Sutherland,  39 
Iowa  484. 

Fraudulent  Conveyance — Chappel  v. 
-Clapp,  29  Iowa  191. 

High-ways — Fisher  v.  Beard,  32  Iowa 

346- 

Insanity — State  v.  Newherter,  46 
Iowa  88. 

Intoxicating  Liquot — Worley  v. 
Spurgeon,  48  Iowa  465. 

Larceny — State  v.  Dean,  49  Iowa 
74;  State  V.  Wood,  46  Iowa  116. 

Malicious  Prosecution — Smith  v. 
Howard,  28  Iowa  51. 

Murder,  at  Common  Laiv — State  v. 
Shelledy,  8  Iowa  485. 

Manslaughter — State  v.  Hardie,  47 
Iowa  .648. 

Measure  of  Damages — RafFerty  v. 
Buckman,  46  Iowa  195;  Collins  v.  The 
City,  32  Iowa  324. 

Negligence — Cooper  v.  Central  R. 
Co.,  44  Iowa  138;  Muldowny  v.  Illinois 
Cent.  R.  Co.,  39  Iowa  618;  Walter  v. 
Chicago  etc.  R.  Co.,  39  Iowa  36. 

Negligence,  Municipal  Corfora- 
tion — Rowell  v.  Williams,  29  Iowa 
210;  Van  Pelt  v.  Davenport,  42  Iowa 
311;  German  Theological  School  v. 
Duljuque,  64  Iowa  739. 

Negligence,  Railroad  Companies — 
Parker  v.  Railroad  Co.,  34  Iowa  399; 
Davis  V.  Chicago  R.  Co.,  40  Iowa  292; 
Kesee  v.  C.  &  N.  W.  R.  Co.,  30  Iowa 
78;  Farley  v.  The  C.  &  R.  I.  R.  Co., 
42  Iowa  234;  Walters  v.  C.  R.  I.  &  P. 
R.  Co.,  41  Iowa  71. 

Negotiable  Instruments — Kelley  v. 
Ford,  4  Iowa  140;  Stoddard  v.  Burton,  41 
Iowa  582;  Crosby  t;.Tanner,  40  Iowa  136. 

Notice — Keenan  v.  Dubuque,  13  Iowa 

375- 

Payment,  Guarantoi — Hughes  v. 
Bowen,  15  Iowa  446;  Tucker  v.  Rank, 
42  Iowa  80. 


Partnership — First  National  Bank 
V.  Carpenter,  41  Iowa  518;  Boardman 
V.  Adams,  5  Iowa  224. 

Perjury — State  p.  Raymon,  20  Iowa 

583- 

Principal  and  Agent — ^Murray  v. 
Brooks,  41  Iowa  45;  Eadie  v.  Eshbaugh, 
44  Iowa  519. 

Replevin — Campbell  v.  Williams,  39 
Iowa  646;  Smith  v.  McLean,  24  Iowa 
322;  Crum  V.  Hill,  40  Iowa  506. 

Self-defence — Stat^  v.  Traunberg, 
40  Iowa  555. 

Tender — Eastman  v.  Rapids,  21  Iowa 
570;  Barnes  v.  Greene,  30  Iowa  114. 

Trespass — Turner  v.  Hitchcock,  20 
Iowa  310. 

Warranty — McClung  v.  Kelley,  21 
Iowa  508. 

Wills — In  re  Coffman,  12  Iowa  491; 
Leighton  v.  Orr,  44  Iowa  679. 

Kansas. —  Measure  of  Damages — 
Kansas,  Pac.  R.  Co.  v.  Cutter,  19  Kan. 
83. 

Murder,  at  Common  La,-w — State  v. 
Dickson,  6  Kan.  213. 

Negligence — Sawyer  v.  Sauer,  10 
Kan.  470;  Union  Pac.  R.  Co.  t).  Rollins, 
5  Kan.  167. 

Municipal  Corp. — City  of  Emporia 
V.  Schmidling,  33  Kan.  488. 

Larceny — Ferrill  v.  Com.,  i  Duv. 
(Kentucky)  154. 

Malicious  Prosecution — Wood  v. 
Weir,  5  B.  Mon.  (Ky.)  544. 

Murder,  Manslaughter — Sparks  v. 
Com.,  3  Bush  (Ky.)  113. 

Negligence  Generally — Robinson  v. 
Webb,  II  Bush  (Ky.)  464;  Norfolk  etc. 
R.   Co.   V.   Armsbj',   27   Gratt.    (Va.) 

+55- 

Negligence  Railroad  Companies, 
Carriers — Louisville  etc.  R.  Co.  v. 
Fox,  II   Bush  (Ky.)  507. 

Louisiana. — Drunkenness — State  v. 
Colman,  27  La.  Ann.  691. 

Malicious  Prosecution — Hayes  v. 
Hayman,  20  La.  Ann.  336;  York  v. 
Chilton,  4  La.  Ann.  377. 

Maine. — Burglary — State  v.  Alexan- 
der, 56  Me.  131. 

Conspiracy — State  v.  Ripley,  31  Me. 
386. 

Custom — Randall  v.  Smith,  63  Me. 
105. 

Debt — Inhabitants  of  Berwick  v. 
Huntres,  53  Me.  89. 

Fraudulent  Conveyance-, — Furgeson 
V.  Spear,  65  Me.  277. 

High-ways — Bartlett  v.  Bangor,  67 
Me.  460. 

Insanity — State  v.  Lawrence,  57  Me. 
574- 
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Landlord  and  Tenant — Withers  v. 
Larrabee,  48  Me.  570. 

Malicious  Prosecution — Humphries 
■V.  Parker,  52  Me.  506. 

Malpractice — Simonds  v.  Henry,  39 
Me.  155. 

Malice — State  t).  Goodenow,  65  Me.  30. 

Measure  of  Damages — Gilmore  v. 
Matthews,  67  Me.  517;  Pike  v.  Dilling, 
48  Me.  539;  Humphries  v.  Parker,  52 
Me.  502. 

Negligence  Generally — Goddard  v. 
Grand  Trunk  R.  Co.,  57  Me.  202. 

Negligence  Railroad  Companies — 
Hervey  v.  Nourse,  54  Me.  256;  Buzzell 
V.  Laconia  Co.,  48  Me.  113. 

Negotiable  Instruments — Warren  v. 
Oilman,  15  Me.'  70. 

Payment — Ware  v.-  Adams,  24  Me. 
177. 

Replevin — Newman  v.  Jeune,  47 
Me.  520;  Adams  v.  Goddard,  48  Me. 
212. 

Slander — Orr  v.  Skofield,  56  Me. 
4S3;  Knowles  v.  Scribner,  57  Me.  495. 

Tender — Pillsbury  v.  Willoughby, 
61  Me.  274.' 

Trespass — Lord  v.  Wormwood,  29 
Me.  282;  Bradbury  v.  Gilford,  53  Me. 
99. 

Warranty — Hillman  v.  Wilcox,  30 
Me.  170;  Bishop  v.  Small,  63  Me.  12; 
Bryant  v.  Crosby,  40  Me.  9. 

Wills — Barnes  v.  Barnes,  66  Me. 
285. 

Maryland. — Malicious  Prosecution — 
McWilliaras  v.  Hoben,  42  Md.  56. 

Negligence,  Railroads  —  Baltimore 
etc.  R.  Co.  -w.  Strickler,  51   Md.  47-69. 

Principal  and  Agent — Barmon  v. 
Warfield,  42  Md.  22. 

Massachusetts. —  Account  Stated — 
Haj'es  V,  Kelley,  116  Mass.  300. 

Carrier  of  Goods— 'Ra.nenv.'EldTiAge, 
100  Mass.  455;  School  District  1).  Bos- 
ton R.  Co.,  102  Mass.  552. 

Carrier  of  Live  Stock — Smith  -v. 
New  Haven  R.  Co.,  12   Allen   (Mass.) 

Contract,  Drunkenness — Mitchell  v. 
Kingham,  5  Pick.  (Mass.)  431. 

Custom — Page  v.  Cole,  120  .Mass.  37. 

Conspiracy — Com.  v.  Crowninshield, 
10  Pick.  iMass.)  497. 

Debt — Smith    v.    Crooker,   5    Mass. 

538- 

Deeds,  Delivery — Concord  Bank  v. 
Bellis,  10  Cush.  (Mass.),  276. 

Fraud — Litchfield  v.  Hutchinson, 
117  Mass.  195. 

Fraudulent  Conveyance — Allen  v. 
Smith,  ID  Mass.  308. 

Insanity — Com.  v,  Rodgers,  7  Mete. 


(Mass.)  500;  Cone  v.  McKie,  i  Gray 
(Mass.)  61. 

Landlord  and  Tenant— Colhurn  v. 
Morrill,  117  Mass.  262. 

Larceny — Com.  v.  Cullins.  i  Mass. 
116. 

Murder — Manslaughter — Com.  v. 
Fox,  7  Gray  (Mass.)  585;  Com.  -v.  Mc- 
Afee, 108  Mass.  585. 

Malicious  Prosecution — Cardinal  v. 
Smith,  109  Mass.  159. 

Negligence  Generally — Bryant  v. 
Rich,  106  Mass.  180. 

Negligence,  Railroad  Companies — 
Eames  v.  S.  &  L.  R.  Co.,  98  Mass.  560; 
Ingersoll  v.  Stockbridge,  8  Allen 
(Mass.)  438;  AUyn  v.  Railroad,  105 
Mass.  77;  Ackerson  v.  Dennison,  117 
Mass.* 407;  Ladd  v.  New  Bedford  R. 
Co.,  119  Mass.  412. 

Negligence,  Carriers — Christie  v. 
Griggs,  II  Pick.  (Mass.)  106. 

Negotiable  Instruments — Pettee  v. 
Prout,  3  Gray  (Mass.)  502. 

Notice — Housatonic  Bank  v.  Martin, 
"  Mete.  (Mass.)  294;  Forbes  v.  How, 
102  Mass.  427. 

Perjury — Com.  v.  Grant,  116  Mass. 

17- 

Principal  and  Agent — Thayer  v. 
White,  12  Mete.  (Mass.)  343. 

Replevin — Esson  v.  Tarbell,  9  Cush. 
(Mass.)  407. 

Reasonable  Doubt — Com.  f.  Web- 
ster, 5  Cush.  (Mass.)  320. 

Trespass — Barden  v.  Felch,  109 
Mass.  1154;  Purrington  v.  Lorlng,  7 
Mass.  388. 

Usury — Bridge  v.  Hubbard,  15  Mass. 
96. 

Warranty — Vincint  v.  Leland,  100 
Mass.  432;  Bradford  v.  Manby,  13 
Mass.  139;  Brown  v.  Bigelow,  10  Allen 
(Mass.)  242. 

Wills — Brooks  v.  Barrett,  7  Pick. 
(Mass.)  94. 

Michigan — Altering  Written  Instru- 
ment— Bradley  v.  Mann,  37  Mich.  i. 

Assault,  etc. — Roberts  v:  People,  19 
Mich.  401. 

Conspiracy — People  v.  Clark,  10 
Mich.  317. 

Carrier  of  Goods — McMillin  v. 
Michigan  R.  Co.,  16  Mich.  79.  , 

Carrier  of  Live  Stock — Great 
Western  R.  Co.  v.  Hawkins,  18  Mich. 

427- 

Debt — McCormick  v.  Bay  City,  23 
Mich.  447. 

Ejectment — Gustin  v.  Barnham,  34 
Mich.  511. 

.Ej/o/^e/.— Sebright  v.  Moore,  33 
Mich.  92. 
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or  fironnd  for  I7ew  Trial. 


Fraud,  Proof — Watkins  v.  Wallace,         Ejectment — Lum  v.  Reed,  53    Miss. 


19  Mich.  57. 

Fraudulent  Conveyance  —  Hill  v. 
Bowman,  35  Mich.  191. 

Landlord  and  Tenant — Day  v.  Wat- 
son, 8  Mich.  535. 

Larceny — People  v.  Crawford,  48 
Mich.  500. 

Malicious  Prosecution — Livingston 
V.  Burroughs,  33  Mich.  511. 

Measure  of  Damages — Ripley  v. 
Davis,  15  Mich.  75. 

Negligence,  Municipal  Corporation 
— Detroit  v.  Beckman,  34  Mich.  125; 
Ashley  v.  Ft.  Huron,  35  Mich.  296. 

Negotiable  Instruments — Outwaite 
V.  Porter,  13  Mich.  533. 

Negligence,  Railroad  Companies — 
Fort  Wayne  R.  Co.  v.  Geldersleeve,  33 
Mich.  137;  Robinson  v.  The  Grand 
Trunk  R.  Co.,  32  Mich.  322. 

Principal  ajtd  Agent — Widner  .  v. 
Lane,  14  Mich.  124. 

Replevin — Eggleson  v.  Mundy,  4 
Mich.  295. 

Slander — Elliott  v.  Van  Buren,  33 
Mich.  49. 

Trespass — Brushaber  v.  Stagemann, 
22  Mich.  266;  Van  Auken  v.  Munroe, 
38  Mich.  725;  Aylesworth  v.  Herring- 
ton,  17  Mich.  417. 

Minnesota. — Assault,  etc.  —  State  v. 
Garvey,  11  Minn.  154. 

Conspiracy — State  v,  Pulle,  12  Minn. 
164. 

Deb' — State  v.  Young,  23  Minn.  551. 

Embezzlement — State  v.  Baumhager, 
28  Minn.  229. 

Ejectment — Williams  v.  Murphy,  21 
Minn.  534. 

Fraud — Cochran  v.  Stevirart,  21 
Minn.  435. 

Fraudulent  Conveyance — Higks  v. 
Stone,  13  Minn.  434. 

High-ways — Kennedy  v.  Le  Vau,  23 
Minn.  513. 

Landlord  and  Tenant — Nelson  v. 
Thompson,  23  Minn.  508. 

Negligence — Derosia  v.  Winona,  18 
Minn.  149;  Hocum  v.  Weitherick,  22 
Minn.  154. 

Negligence,  Municipal  Corporation 
— Kobs  v.  Minnea,  22  Minn.  159;  Alden 
V.  City  of  Minneapolis,  24  Minn.  257. 

Negligence,  Railroad  Companies — 
jjocke  V.  St.  Paul  R.  Co.,  15  Minn.  350. 

Principal  and  Agent — Hawkins  v. 
Lange,  22  Minn.  557. 

Slander — ShuU  v.  Raymond,  23 
Minn.  65;  Burr  v.  Wilson,  22  Minn. 
206. 

Mississippi. — A  dverse  Possession — 
Wilson  V.  Williams,  52  Miss.  487. 


73- 

Factors — Cotton  v.  Hiller,  52  Miss.  7. 

Principal  and  Agent — Meyer  v. 
Morgan,  51  Miss.  21. 

Self-defence — State  v.  Stockton,  61 
Miss.  382I 

Missouri.  —  Adverse  Possession  — 
Bradley  v.  West,  60  Mo.  33. 

Adultery,  Criminal— Statev.  Croun- 
er,  56  Mo.  149;  Damaron  v.  State,  8 
Mo.  494. 

Aiders  and  Abettors — State  v.  But- 
terfield,  75  Mo.  301. 

Account  Stated — Powell  vi.  P.  R.  R., 
65  Mo.  658. 

Altering  Written  Instrument — 
Evans  v.  Foreman,  60  Mo.  449. 

Burglary — State  v.  Butterfield,  75 
Mo.  301;   State  xi.  Hecox,  83  Mo.  538. 

Contract  Rescinding — Parker  v. 
Marquis,  64  Mo.  38. 

Embezzlement — State  v.  Ware,  62 
Mo.  602. 

Ejectment — Miller  v.  Hardin,  64  Mo. 

545- 

Forcible     Entry,     etc. — McCurtney 

V.  Auer,  50  Mo.  395. 

Fraud,  Proof—  Waddington  v. 
Loker,  44  Mo.  132. 

Insanity — State  v.  Huting,  21  Mo. 
464. 

Landlord  and  Tenant — Finney  v. 
St  Louis,  39  Mo.  117. 

Larceny — State  v.  Conway,  18  Mo. 
321. 

Murder,  at  Common  Law — State  v. 
Gee,  85  Mo.  647;  State  v.  Thomas,  78 
Mo.  280. 

Malice — State  v.  Jones,  78  Mo.  278. 

Accidental — Sfate  v.  Wisdom,  84 
Mo.  190. 

Malicious  Prosecution — Holliday  v. 
Sterling,  62  Mo.  321;  Hill  v.  Palm., 
38  Mo.  15. 

Measure  of  Damages — Polk  v.  Al- 
len, 19  Mo.  467;  Whalen  v.  St.  Louis, 
60  Mo.  323;  Davis  t;.  Slagle,  27  Mo,  600. 

Negligence — Jackson  v.  St.  Louis  R. 
Co.,  87  Mo.  428;  Nejlon  v.  Kansas, 
85  Mo.  607;  Brown  v.  Hannibal  R. 
Co.,  so  Mo.  46. 

Negligence,  Municipal  Corporations 
— Craig  v.  Sedalia,  63  Mo.  417. 

Negligence,  Railroad  Companies — 
Porter  v.  Hannibal  etc.  R.  Co.,  60  Mo. 
160;  Brown  V.  Hannibal  R.  Co.,  66  Mo. 
588;  Isabel  V.  Hannibal  R.  Co.,  60  Mo. 
475;  Fletcher  v.  Atlantic  R.  Co.,  64 
Mo.  484. 

Payment — Franklin  v.  Heinsraan, 
I  Mo.  App.  336. 

Principal  and  Agent — Summerville 
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V.  Hannibal  etc.  R.  Co.,  62  Mo.  391; 
Menkins  v.  Watson,  27  Mo.  163. 

Slander — Pennington  v.  Meeks,  46 
Mo.  217;  Rothchild  v.  Am.  Cent.  Ins. 
Co.,  62  Mo.  356. 

Self-defence — Wall  v.  State,  51  Mo. 

4S3- 

Tender — Whelan  v.  Reilley,  61   Mo. 

565- 

Trespass — Page  v.  Freeman,  19  Mo. 
421. 

Nebraska. — Motive — Clough  v.  State, 
7  Neb.  320. 

Negligence,  Municipal  Corpora- 
tion— Lincoln  v.  Walker,    18    Neb.  259. 

Negligence,  Carriers — Post  v.  Chi- 
cago &  Co.,  14  Neb.  112. 

Nevada.  —  Ejectment — Phillpotts  v. 
Blasdell,  8  Nav.  61. 

New  EampEhire. — Altering  Written 
Instrument — Burnham   xt.  Ajer,  35  N. 

H.  351- 

Contract  Subscription — Cong.  So- 
ciety V.  Perry,  6  N.  H.  164. 

Conspiracy — State   v.   Straw,  42  N. 

H.  393- 

Larceny — State  v.  Hodge,  50  N.  H. 
510. 

Measure  of  Damages — Knight  v. 
Foster,  39  N.  H.  576;  Page  v.  Parker, 
40  N.  H.  47. 

Negligence,  Municipal  Corpora- 
tion— Winship  v.  Enfield,  42  N.  H. 
202. 

Negligence,  Carriers  —  Miirch  v. 
Concord  R.  Co.,  29  N.  H.  9. 

Slander — Smart  v.  Blanchard,  42  N. 
H.  137. 

Trespass — Lawrence  v.  Combs,  37 
N.  H.  331. 

Wills — Perkins  v.  Perkins,  39  N.  H. 
163. 

New  Jeiaej.-^Conspiracy — State  v. 
Norton,  23  N.  J.  Law  33. 

New  YoiTs..^  Burglary  —  People  v. 
Fellinger,  24  How.  (N.  Y.)  341;  People 
V.  Bush,  3  Parker's  Cr.  (N.  Y.)  553. 

Carriers  of  Baggage  —  Dexter  v. 
Syracuse  R.  Co.,  42  N.  Y.  326. 

Carriers  of  Goods — Coyle  v.  West- 
ern, etc.,  47  Barb.  (N.  Y.)  152. 

Contract  Payment— Kellogg  v.  Rich- 
ards, 14  Wend.  (N.  Y.)  116;  Boyd  f.' 
Hitchcock,  20  Johns.  (N.  Y.)  76. 

Conspiracy — People  v.  Mather,  4 
Wend.  (N.  Y.)  229. 

Estoppel— BlsLiT  V.   Wait,   69   N.  Y. 

"3- 

Factors — White  v.  Smith,  54  N.  Y. 
522. 

Fraud,  Opinion — Ellis  v.  Andrews, 
56  N.  Y.  83;  Simar  v.  Canadav,  53  N. 
Y.  2q8. 


II  C.  of  L.— 18 


Insanity — Ferris  v.  People,  35  N. 
Y.  125. 

Landlord  and  Tenant — Morgan  v. 
Smith,  70  N.  Y.  537. 

Larceny^-Veo-gle.  v.  Cogdell,  i  Hill 
(N.  Y.)  94;  People  v.  Anderson,  14 
Johns.  (N.  Y.)  294;  Wilson  •».  People, 
39  N.  Y.  459;  Abrams  v.  People,  6 
Hun.  (N.  Y.;49i. 

Murder,  Manslaughter — People  f. 
Enoch,  13  Wend.  (N.'^Y.)  163;  People 
V.  Rector,  19  Wend.  (N.  Y.)  592. 

Malicious  Prosecution — Fagman  v. 
Knox,  66  N.  Y.  525;  Farman  -v.  Feeley, 
56  N.  Y.  451. 

Measure  of  Damages — Tilley  v. 
Hudson  R.  Co.,  29  N.  Y.  252;  Hol- 
brook  V.  The  U.  &  S.  R.  Co.,  2  Kern. 
(N.  Y.)  236;  Kniffin  v.  McConnell,  30 
N.  Y.  285. 

Negligence — Ernest  v.  Hudson  R. 
Co.,  35  N.  Y.  9. 

Negligence,  Municipal  Corpora- 
tion— Wendell  v.  Troy,  39  Barb.  (N. 
Y.)  329-. 

Negligence,  Railroad  Companies — 
Sandford  v.  Eighth  Ave.  R.  Co.,  23  N. 
Y.  343;  Shepherd  v.  Railroad,  35  N. 
Y.  641;  Wright  V.  N.  Y.  Cen.  R.  Co., 
25  N.  Y.  562;  O'Mara  v.  Hudson  R. 
Co.,  38  N.  Y.  445. 

Negotiable  Instruments — Stalker  v. 
McDonald,  6  Hill  (N.  Y.)  93. 

Notice — Fulton  Bank  t).  New  York, 
4  Paige  (N.  Y.)  127;  Bank  of  U.  S.  v. 
Davis,  2  Hill  (N.  Y.)  451. 

Payment — Tebbetts  v.  Dowd,  23 
Wend.  (N.  Y.)  379. 

Perjury — People  v.  Warner,  5  Wend. 
(N.  Y.)  271. 

Principal  and  Agent — Barkley  v. 
Rennsalaer,  71  N.  Y.  205;  Hamilton  v. 
Third  Ave.  R.  Co.,  53  N.  Y.  25. 

Replevin —  Stillman  v.  Squire,  i 
Denio  (N.  Y.)  327;    Smith  v.  Benson, 

I  Hill  (N.  Y.)  176. 

Slander — Fitzgerald  v.  Redfield,  51 
Barb.  (N.  Y.)  484. 

Tender — Wood  v.  Hitchcock,  20 
Wend.  (N.  Y.)  i//. 

Trespass — Keyes  v.  Devlin,  3  E.  D. 
Smith  (N.  Y.)  518  ;.  Avrill  v.  Williams, 
4  Denio  (N.  Y.)  295. 

Usury — Walker  v.  Bank,  3  How.  (N. 
Y.)  62;  Powell  v.  Waters,  8  Cowan  685. 

Warranty — Hawkins  v.  Pemberton, 
51  N.  Y.  ig8;  Chapmen  v.  Murch,  19 
Johns.  (N.  Y.)  290;    Wilmot   v.    Hurd, 

II  Wend.   (N.  Y.)   584;  Vandewalker 
V.  Osmer,  65  Barb.  (N.  Y.)  556. 

Wills — Gardner  v.  Gardner,  22 
Wend.  (N.  Y.)  526;  Brick  v.  Brick,  66 
N.  Y.  144. 
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North  Carolina.  —  Alibi — State  v. 
Jaynes,  78  N.  Car.  504. 

Measure  of  Damages. — Howell  v. 
Howell,  ,10  Ired.  (N.  Car.)  84. 

Ohio. — Assault,  etc. — Sharp  v.  State, 
19  Ohio  St.  379. 

Burglary — Ducher  v.  State,  18  Ohio 
308;  Mulrooney   v.  State,  26  Ohio  St. 
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Carriers  of  Goods — U.  M.  S.  Co.  v. 
Ind..R.  Co.,  I  Disnej  (Ohio)  480. 

Contract,  Rescinding — Parmlee  v. 
Adolp,  28  Ohio  St.  10;  Byers  v. 
Chapin,  28  Ohio  St.  300. 

Drunkenness  —  Macconnehey  v. 
State,  5  Ohio  St.  77. 

Fraud,  Insolvency — Talcott  v.  Hen- 
derson, 31  Ohio  St.  162. 

Fraudulent  Conveyance —  Kemp  v. 
Walker,  16  Ohio  118. 

Intoxicating  Liquot — Boyd  v.  Watt, 
27  Ohio  St.  259. 

Insanity — Loeffner.-w.  State,  10  Ohio 
St.  599. 

Larceny — Hamilton  v.  State,  11 
Ohio  436. 

Malfractice  —  Geiselraan  v.  Scott, 
25  Ohio  St.  86. 

Measure  of  Damages — Jennings  v. 
Johnson,  17  Ohio  154. 

Negligence,  Railroad  Companies — 
Shelton  v.  Lake  Shore  R.  Co.,  29  Ohio 
St.  214;  Cleveland  &  R.  Co.  v.  Terry, 
8  Ohio  St.  570;  Cleveland  &  R.  Co. 
V.  Elliott,  28  Ohio  St.  340;  Cleveland 
&  R.  Co.  V.  Manson,  31  Ohio  St.  451; 
Lake  Shore  &  R.  Co.  v.  Fitzpatric,  31 
Ohio  St.  479. 

Negotiable  Instrum'ents — Carlisle  v. 
Wishart,  11  Ohio  172;  Johnson  v. 
Way,  27  Ohio  St.  374. 

Payment,  Guarantor,  etc. — Faucett 
V.  Freshwater,  31  Ohio  St.  637;  De- 
Camp  V.  Hammer,  29  Ohio  St.  467; 
Ross  V.  Doland,  29  Ohio  St.  473. 

Perjury — Montgomery  v.  State,  10 
Ohio  St.  220. 

Replevin — Phillips,  14  Ohio  St.  240. 

Slander — Jones  v.  Graves,  26  Ohio 
St.  2;  Fowler  v.  Chichester,  26  Ohio 
St.  9. 

Trespass —  Wright  v.  Lathrop,  2 
Ohio  33. 

Oregon.  —  Ejectment  —  Whyte  v. 
Smith;  4  Sawyer  (Oreg.)   17. 

Landlord  and  Tenant-^l^aiA  v. 
Smith,  6  Oreg.  316. 

Payment,  Guarantor — O.  &  C.  R.. 
Co.  V.  Potter,  5  Oreg.  228. 

Pennsylvania. — Adverse  Possession 
— Ege  V.  Medlar,  82  Pa.  St.  86. 

Carriers  of  Passengers — Meier  v. 
Penn.  R.  Co.,  64  Pa.  St.  225 


Carriers  of  Goods  —  Morrison  v. 
Davis,  20  Pa.  St.  171;  Penn.  R.  Co.  v. 
Benz,  68  Pa.  St.  272. 

Fraud — PearsoU  v.  Chapin,  44  Pa. 
St.  9. 

Fraudulent  Conveyance — Chase  v. 
Ralston,  30  Pa.  St.  539. 

Landlord  and  Tenant — Haslett  v. 
Powell,  30  Pa.  St.  293. 

Larceny — Simmons  v.  Com.,  5  Binn. 
(Pa.)  617. 

Malpractice — McCandless  v.  Mc- 
Wha,  22, Pa.  St.  261. 

Measure  of  Damages — Oakland  v. 
Fielding,  48  Pa.  St.  320;  Thompson  v. 
Burgey,  36  Pa.  St.  403. 

Negligence  Generally  —  Hoag  v. 
Lake  Shore  R.  Co.,  85  Pa.  St.  293; 
Mulheim  v.  Delaw^are  R.  Co.,  81  Pa. 
St.  366. 

Negligence,  Railroad  Companies — 
Penn.  R.  Co.  v.  Heilman,  49  Pa.  St. 
60;  Penn.  R.  Co.  v.   Beale,   73  Pa.  St. 

504- 

Negotiable  Instruments — Twitchell 
V.  McMutrie,  77  Pa.  St.  383;  Moosehead 
V.  Gilmore,  77  Pa.  St.  118. 

Slander — Phillips  v.  Hoefer,  i  Pa. 
St.  62. 

Self  Defence — Murray  v.  Com.,  79 
Pa.  St.  311. 

Wills — Thompson  v.  Kyner,  65  Pa. 
St.  368;  Dean  v.  Negley,  41  Pa.  St. 
312;  Eckert  v.  Flowry,  43  Pa.  St.  46. 

Tennessee.  —  Larceny  —  Wright  xk 
State,  Yerg.  (Tenn.)  154. 

Texas. — Aiders  and  Abettors — Cot- 
ton V.  State,  32  Tex.  627;  Pierce  v. 
State,  17  Tex.  App.  239;  Jackson  v. 
State,  20  Tex.  App.  192. 

Conspiracy — Lowry  v.  State,  30  Tex. 
402;  Hardin  v.  State,  4  Tex.  App.  364; 

Circumstantial  Evidence — Law  v. 
State,  33  Tex.  37. 

Drunkenness — Carter  v.  State,  12 
Tex.  500. 

Fraudulent  Conveyaiice — Castro  v. 
lilies,  22  Tex.  479. 

Murder,  at  Common  Latu — Cotton 
V.  State,  32  'Tex.  626. 

Malice — Kemp  v.  State,  13  Tex.  App. 
562. 

Negligence — Houston  R.  v.  Ran- 
dall, 50  Tex.  257. 

Negligence,  Ca?-f-!e>-j— International 
R.  Co.  V.  Ormond,  64  Tex.  488;  Hous- 
ton, etc.  R.  V.  Gorbett,  49  Tex.  576. 

Principal  and  Agent  —  Folkes  v. 
Baker,  27  Tex.  135. 

Rape — Pefferling  v.   State,   40  Tex, 
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Vermont.  —  Adverse     Possession  — 
Soule  V.  Barlow,  49  Vt.  329. 
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Contract,  Subscription  —  State  v. 
Cross,  9  Vt.  289. 

Negligence,  Railroad  Companies — 
Noyes  v.  Smith,   28  Vt.  59. 

Negligence,  Municipal  Corpora- 
tions— Hunt  I'.  Paronall,  9  Vt.  411. 

Payment,  Guarantor — White  v. 
White,  30  Vt.  338. 

Principal  and  Agent —  Swain  v. 
Tyler,  26  Vt.  9. 

i?a^e— State  v.  Niles,  47  Vt.  82. 

Replevin — Barnes  v.  Barnes,  6  Vt. 
388. 

Tendet — Preston  v.  Grant,  34  Vt.  201. 

Trespass — Harrison  v.  Harrison,  43 
Vt.  417;  -Abbott  V.  Kimball,  19  Vt.  551; 
Austin  V.  Bailey,  37  Vt.  219. 

West  Virginia. — Drunkenness — Bales 
-u.  State,  3  W.  Va.  685. 

Larceny — State  v.  Heaton,  23  W. 
Va.  776. 

Malicious  Prosecution — Vinal  v. 
Core,  iS  W.  Va.  1-74. 

Murder,  Malice — State  v.  Cain,  20 
W.  Va.  709. 

Negligence— 'R.i\ey  v.  West  Va.  R. 
Co.  27  W.  Vai  145;  Snyder  v.  Railway 
Co.,  II  W.  Va,  14-30;  Cooper  v.  Pitts- 
burg &  Co..  24  W.  Va.  37-43. 

Wisconsin. — Deeds,  Delivery  —  Mc- 
Pherson    v.  Featherston,  37  Wis.  632. 

Embezzlement — State  v.  Leich;im, 
41  Wis.  582. 

Estoppel— Knoyi  v.  Clifford,   38  Wis. 

■651. 

Forcible  Entry,  etc. —  Steinlein  v. 
Halstead,  42  Wis.  422. 

Fraudulent  Conveyance — Gardiner 
■V.  Otis,- 13  Wis.  460. 

Measure  of  Damages — Costello  v. 
Landwehr,  28  Wis.  522;  Mc Williams 
V.  Biagg,  3  Wis.  424;  Terney  v.  State 
Bank,  20  Wis.  152. 

Negligence,  Municipal  Corpora- 
tions— Prideaux  v.  Mineral  Point,  43 
Wis.  513;  Gui^n  v.  Town  of  Willow, 
43  Wis.  509. 

Negligence,  Generally  —  Hoyt  v. 
Hudson,  27  Wis.,  656;  Hammond  x>. 
Town  of,  etc.(  40  Wis.  35. 

Negligence,  RailroAit  Companies — 
Wedgewood  v.  Chicago  R.  Co.,  41 
Wis.  478;  Bass  V.  Chicago  R.  Co  ,  36 
Wis.  450;  Jones  v.  The  Sheboygan  & 
R..  Co.,  42  Wis.  306. 

Negotiable  Instruments — Cook  v. 
Helms,  5  Wis.  107;  Stevens  v.  Camp- 
bell, 13  Wis.  375. 

TVoijce— Pringle  v.  Dunn,  37  Wis. 
.449- 
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Payment — Weed,  etc.  v.  Oberreich, 
38  Wis.  325;  Griffiths  v.  Kellogg,  39 
Wis.  290. 

Principal  and  Agent — Saveland  v. 
Green,  40  Wis.  431. 

Slander — Wilson  v.  Noonan,  35  Wis. 
321;  Blaeser  %>■  Milwaukee,   37  Wis.  31. 

Tender — Hunter  v.  Warner,  [  Wis. 
141. 

Trespass — Bonesteel  v.  Bonesteel,  28 
Wis.  245. 

Warranty — Hahn  v.  Doolittle,  18 
Wis.  197;  Conger  v.  Chamberlain,  14 
Wis.   258;    Merriam  v.  Field,   39  Wis. 
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Authorities. — Thornton  on  Instruc- 
tions (Ind.);  Thompson  on  Trials; 
Thompson  on  Charging  the  Jury; 
Sackett  on  Instructions;  Proffatt  on 
Jury  Trials. 

1.  "Abbott,  in  his  law  dictionary,  de- 
fines the  word  instrument  as  'something 
reduced  to  writing  as  a  means  of  evi- 
dence,' and  Webster  describes  it  as  a 
writing  expressive  of  'some  act,  con- 
tract, process  or  proceeding,  as  a  deed, 
contract,  writ,  etc' "  State  -y.  Kelsey, 
15  Vroom  (N.  J.)  34. 

A  will  is  an  Instrument  in  writing 
within  the  meaning  of  a  power  to  ap- 
point by  an  "instrument  in  writing." 
Sugden  on  Powers,  p.  214;  Smith  v. 
Adkins,  L.  R.,   14  Eq.  Cas.  402. 

A  judgment  is  not  a  written  Instru- 
ment within  the  meaning  of  the  Indi- 
ana statute,  which  provides  as  follows: 
"  When  any  pleading  is  founded  on  a 
written  instrument,  or  on  account,  the 
original,  or  a  copy  thereof,  miist  be 
filed  with  the  pleading.  .  .  .  Such 
copy  of  a  written  instrument,  when  not 
copied  in  the  pleadings,  shall  be  taken 
as  part  of  the  record."  Said  the  court: 
"  Deeds,  mortgages,  bonds,  written 
contracts,  promissory  notes,  bills  of 
exchange,  etc.,  are  written  instrunients. 
Judgments  are  in  writing,  but  are  not 
usually  called  written  instruments. 
The  legislature,  in"  framing  and  enact- 
ing the  section,  evidently  had  in  view 
only  instruments  of  which  'the  original, 
or  a  copy,'  might  be  filed,  as  the  party 
might  elect."  Lytle  v.  -Lytle,  37  Ind. 
281.  See  also  Wilson  v.  Vance,  55 
Ind.  584;  Morrison  v.  Tishel,  64  Ind. 
177. 

A  writ  of  attachment  is  not  an  in- 
strument within  the  meaning  of  sec- 
tion 1107  of  the  California  Code  of 
Civil  Proc,  which  provides  as  follows: 
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"  Every  grant  of  an  estate  in  real  prop- 
erty is  conclusive  against  the  grantor, 
also  every  one  subsequently  claiming 
under  him,  except  a  purchaser  or  in- 
cumbrance, who  in  good  faith,  and  for 
a  valuable  consideration,  acquires  a  title 
or  lien  by  an  instrument  that  is  first 
duly  recorded."  Hoag  vl  Howard,  55 
Cal.  564. 

A  sheriff's  certificate  of  sale  under 
§700  of  the  Cal.  Code  of  Civil  Proc.  is 
an  Instrument  within  the  meaning  of 
(j  iio7of  the  said  code.  , (See  preced- 
ing paragraph.)  Said  the  court:  ''The 
question  recurs,  was  the  sheriflfs  cer- 
tificate of  sale,  issued  to  the  respondent 
and  recorded,  good  as  against  an  un- 
recorded deed  ?  .  .  .  Appellant 
contends  that  a  sheriff's  certificate  is 
not  an  instrument  whereby  a  title  or 
lien  is  acquired  within  the  purview  of 
section  1107,  Civil  Code.  An  instrwr 
ment  is  awriting  which  contains  some 
agreement,  and  is  said  to  be  so  called 
because  it  has  been  prepared  as  a  me- 
morial of  what  has  taken  place  or  been 
agreed  upon.  It  includes  conveyances, 
leases,  mortgages,  bills,  bonds,  promis- 
sory notes,  wills,  etc.  Bouv.  Law 
Diet.  In  Hoag  v.  Howard,  55  Cal. 
564  [see  above]  it  was  held  that  a 
writ  of  attachment  was  not  an  instru- 
ment within  the  sense  of  that  term  as 
used  in  section  1107,  Civil  Code,  and 
therefore  a  deed  executed  prior  to  a 
levy  of  the  attachment  upon  the  prop- 
erty conveyed,  though  not  recorded 
until  after  the  levy,  would  prevail  over 
the  attachment.  A  writ  of  attach- 
ment, an  execution,  or  other  writ,  is  not 
the  record  or  memorial  of  any  agree- 
ment, but  simply  the  mandate  of  the 
law  commanding  something  to  be  done, 
or  not  to  be  done,  and  is  quite  inde- 
pendent of  the  will  of  the  party  against 
whom  it  runs,  and  is  in  no  sense  an 
embodiment  of  the  agreement,  will,  or 
wishes,  and  we  fully  concur  in  the  view 
taken  by  the  court  in  that  case  of  the 
writ  of  attachment.  The  court  in  the 
same  case  defined  the  word  'instru- 
ment,' as  used  in  the  Civil  Code,  to 
mean  'some  written  paper  or  instru- 
ment signed  and  delivered  by  one  per- 
son to  another,  transferring  the  title  to 
or  creating  a  lien  on  property,  or  giv- 
ing a  right  to  a  debt  or  duty.'  The 
sheriff,  under  a  proper  writ,  is  clothed 
by  law  with  the  power  to  sell  and  con- 
vey the  property  of  a  judgment  debtor. 


This  can  only  be  done  in  the  cases  and' 
in  the  manner  and  subject  to  the  lim- 
itations provided  by  law,  but  when  this 
is  accomplished  the  process  is  as  effec- 
tive in  passing  the  title  as  a  conveyance 
by  the  debtor  himself;  When  real 
estate  is  thus  sold  by  a  sheriff,  'the 
purchaser  is  substituted  to  and  acquires 
all  the  right,  title,  interest  and  claim 
of  the  judgment  debtor  thereto;  and, 
when  the  real  estate  is  less  than  a  lease- 
hold of  two  years'  unexpired  term,  the 
sale  is  absolute,'  etc.  Code  Civil  Proc.,. 
§  700.  The  sheriff  is  required  to  give 
the  purchaser  a  certificate  of  sale,  con- 
taining a  specification  of  the  facts  enu- 
merated in  the  statue,  and  a  duplicate- 
of  this  certificate  must  be  filed  in  the 
office  of  the  county  recorder.  The  cer- 
tificate is  a  memorial  signed  by  the 
sheriff,  in  which  whatever  has  taken 
place  at  the  sale  is  set  forth.  It  is  the 
evidence  of  a  sale,  whereby  subject  to. 
the  right  of  redemption,  and  of  posses- 
sion in  the  judgment  debtor  for  the 
time  allowed  therefor,  the  entire  equi- 
table title  is  conditionally  vested  in  the 
purchaser,  subject  to  be  defeated  by  a 
redemption;  but  if  not  so  redeemed  the 
certificate  is  evidence  of  his  right  to  a 
deed  which  shall  vest  in  him  the  dry, 
legal  title  which  remained  in  the  judg- 
ment debtor.  The  transfer  is  not  perfect 
until  the  execution  and  delivery  of  the 
sheriff's  deed,  but  by  the  doctrine  of 
relation,  the  deed,  when  thus  executed, 
is  to  be  deemed  and  taken  as  though 
executed  at  the  date  when  the  lien  of 
which  it  is  the  sequence  originated. 
The  sheriff's  certificate  to  the  purchaser 
is  the  evidence  of  the  equitable  interest  , 
which  the  purchaser  has  in  the  land, 
and  is  an  instrument  whereby  an  inter- 
est or  title  is  created,  within  the  mean- 
ing of  section  1107,  supra.  Page  v. 
Rogers,  31  Cal.  310."  "Torman  -u.  Wal- 
lace, 19  Pac.  Rep.  YCal.)  '680. 

1.  Insufaclency  in  Pleading.  —  "In 
common  law  pleadings  the  word  [insuf- 
ficiency] was  sometimes  used.  A  plead.- 
ing  was  said  to  be  defective,  uncertain, 
or  bad,  but  it  was  not  generally  called 
insufficient.  In  chancery,  however,  the 
word  was  extensively  used  in  connec- 
tion with  answers  which  were  called 
insufficient  when  they  did  not  distinctly 
and  fully  respond  to  the  allegations  or 
interrogatories  in  the  bill.  But  it  was 
always  applied  to  those  answers  which 
did  not  explicitly  respond,  either  by  ad- 
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mitting  or  denying  specifically  the 
matters  charged  or  enquired  of  by  the 
•complaint,  and  was  not  deemed  appli- 
. cable  to  the  statement  of  new  ■  matter. 
*(i  Hoff.  Ch.  [N.  Y.]  272;  I  Paige  [N. 
Y.]  556.)"  Salinger  v.  Lusk,  7  How. 
Pr.  (N.  Y.)  430.  The  word  is  used  in 
the  same  sense  in  section  153  of  the 
.Ne-w  ITork  Code,  which  provides  that 
the  plaintiff  may  demur  to  the  answer 
for  "insufficiency."  Salinger  v.  Lusk, 
7  How.  Pr.  (N.  Y.)430. 

Insufficient  Evidence. — By  section  804 
•of  the  Rev.  Sts.  of  the  U.  S.,  which  re- 
lates to  the  administration  of  justice  in 
the  District  of  Columbia,  it  is  pro- 
vided as  follows :  "  The  justice  who 
tries  the  cause  may,  in  his  discretion, 
entertain  a  motion,  to  be  made  on  his 
minutes,  to  set  aside  a  verdict  and 
grant  a  new  trial  upon  exceptions,  or 
-for  insufficient  evidence,  or  for  exces- 
sive damages."  By  section  805,  it  is 
provided  that  "when  such  motion  is 
made  and  heard  upon  the  minutes,  an 
.appeal  to  the  general  term  may  be 
taken  from  the  decision."  It  has  been 
held  that  the  phrase  "  insufficient  evi- 
■dence,"  as  thus  used,  includes  evidence 
that  is  insufficient  in  fact  as  well  as 
that  which  is  insufficient  in  law,  and 
that,  therefore,  an  appeal  lies  on  a  mo- 
■tion  to  set  aside  a  verdict  as  being 
againstthe  weight  of  the  evidence.  Says 
the  court:  "We  see  no  reason  for  suppos- 
ing that  the  language  in  section  804,  'for 
insufficient  evidence,'  is  to  be  limited  to 
■evidence  insufficient,  in  point  of  law. 
The  words  themselves  do  not  import 
any  distinction.  It  is  admitted  that 
according  to  established  rules  of  pro- 
'cedure  in  such  cases,  it  is  customary 
and  proper  for  courts  of  justice,  sitting 
in  the  trial  of  causes  by  jury,  to  set 
.aside  verdicts  and  grant  new  trials  in 
both  classes  of  cases;  that  is,  where  the 
verdict  rests  upon  evidence  which  is 
"either  insufficient  in  law  or  insufficient 
in  fact.  Strictly  speaking,  evidence  is 
•said  to  be  insufficient  in  law  only  in 
those  cases  where  there  is  a  total  ab- 
sence of  such  proof,  either  in  its  quan- 
tity or  kind,  as  in  the  particular  case 
«ome  rule  of  law  requires  as  essential 
to  the  establishment  of  the  fact.  Such, 
"for  instance,  would  be  the  case  where  a 
fact  was  attested  by  one  witness  only, 
when  the  law  required  two;,  or  when 
the  alleged  evidence  was  proven  to  be 
werbal,  when  the  law  required  it  to  be  in 


writing.  In  such  cases,  a  verdict  might 
be  said  to  be  against  law,  because 
founded  on  insufficient  evidence.  In- 
sufficiency in  point  of  fact  may  exist  in 
cases  where  there  is  no  insufficiency  in 
point  of  law;  thatis,  there  may  be  some 
evidence  to  sustain  every  element  of  the 
case,  competent  both  in  quantity  and 
quality  in  law  to  sustain  to  it,  and  yet 
it  may  be  met  by  countervailing  proof 
so  potent  as  to  leave  no  reasonable 
doubt  of  the  opposing  conclusion." 
Metropolitan  R.  R.  Co.  v.  Moore,  15 
Wash.  L.  Rep.  (U.  S.  S.  C.)  405.  Foir  a 
similar  construcrtion  of  the  phrase  as 
used  in  the  New  Torh  Code,  see  Al- 
geo  V.  Duncan,  39  N.  Y.  313;  Mc- 
Donald V.  Walter,  40  N.  Y.  551. 

Under  section  16,  ch.  132,  of  the  Rev. 
Sts.  of  Wisconsin,  which  provides  that 
a  verdict  may  be  set  aside  "for  insuf- 
ficient evidence,"  it  has  been  held 
that  where  the  plaintiff,  if  entitled  to 
recover  at  all,  is  clearly  entitled  to  a 
larger  amount  than  that  allowed  by 
the  jury,  the  verdict  may  be  set  aside  as 
being  found  on  "  insufficient  evidence," 
within  the  meaning  of  the  section.  Say 
the  court:  "In  the  case  of  Moore  v. 
Wood,  19  How.  Pr.  405,  the  court  held 
that  a  party  could  not  move  on  the 
minutes  to  set  aside  a  verdict  in  his 
own  favor,  on  the  ground  that  the  dam- 
ages found  by  the  jury  were  too  small. 
'By  insufficient  evidence,'  the  court 
say,  '  is  intended  a  case  where  the  ver- 
dict is  contrary  to  the  evidence,  not 
where  the  jury  have  found  a  verdict 
upon  evidence,  but  have  ignorantly  or 
perversely  found  too  small  damages.' 
[But]  it  seems  to  us,  if  a  jury  ignorantly 
or  perversely  finds  for  a  plaintiff  five 
dollars  damages,  when  the  evidence 
shows  that  he  should  recover  a  thou- 
sand dollars  damages,  that  slich  a  ver- 
dict is  clearly  contrary  to  evidence,  and 
found  upon  insufficient  evidence.  See 
McDonald  v  Walter,  40  N.  Y.  SS'-" 
Emmons  v.  Sheldon,  26  Wis.  648. 

1.  Insulting  Language.  —  The  Ala- 
bama Criminal  Code,  section  4031,  pro- 
vides for  the  punishment  of  "any  per- 
son who  enters  into  or  goes  sufficiently 
near  to  the  dwelling  house  of  another 
and,  in  the  presence  or  hearing  of  the 
family  of  the  occupant  thereof,  or  any 
member  of  his  family,  or  any  person 
who  in  the  presence  or  hearing,  of  any 
female,  uses  abusive,  insulting  or  ob- 
scene language."     In  Benson  v.  State, 
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INSURABLE  INTEREST.— See  Insurance. 
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Facts     Within    Knowledge  of 
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Knowledge  of  Facts  by  Insured, 

Instances  of  Fficts  that  Must  be- 
Stated,  303. 

Character  of  Answers,  304. 
Premium,  304. 

what  Is,  304. 

Payment,  304. 

Nonforfeitable    or    Paid    Uf' 
Policies,  306. 

Mode  of  Payment,  307. 

Waiver   with   Respect    to    the- 
Premium,  308. 

Excuses  for  Nonpayment,  310. 
Insurable  Interests,  312. 

Generally,  312. 

Of  Eqtiitable  Owner,  313. 

Of  Different  Parties  Having 
Different  Interests,  313. 

Of  Vendor  and  Vendee,  313. 
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gee, 314. 

(y  Lien  Holder,.  315. 
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0/  ^j«^aee,,3.is. 


68  Ala.  513,  the  defendant  went  into 
the  dwelling  house  of  his  niece,  and 
speaking  to  her  said,  "  If  you  don't 
give  up  my  pistol  I'll  knock  your 
brains  out,  by  God,"  and  speaking  to 
a  man  there  with  her  said,  "  Do  you 
take  it  up."  It  was  held  that  the  lan- 
guage was  insulting.  Said  the  court: 
"  If  the  same  language  had  been  used 
to  a  male  it  would  doubtless  have  been 
construed  as  insulting,  and  would  have 
tended  to  provoke  a  breach  of  the 
peace.  Indeed  the  defendant  himself 
seems  to  have  considered  it  insulting, 
for  he  turned  immediately  to  a  gentle- 
man present  and  enquired  if  he  'took 
it  up.'  Why  make  this  enquiry  if  there 
was  no  insult  to  be  resented,  or  taken 
up?  We  would  be  loth  to  hold  that 
language  which  would  insult  a  man 
would  not  be  insulting  to  a  female,  be- 
cause, by  reason  of  her  sex  and  gentler 
nature,  she  would  not  resent  it  with 
blows." 

Insnltlng  Words  Towards  a  Female.- 
By  the   Texas  Penal  Code,  article  593, 


manslaughter  i&  defined  as  "voluntary" 
homicide  committed  under  the  imme- 
diate iniluence  of  sudden  passion  aris- 
ing from  an  adequate  cause,  but  neither- 
justified  nor  excused  by  law."  Inter- 
alia,  the  use  of  "insulting,  words. 
.  .  .  by  the  person  killed  towards  a 
female  relative  of  the  party  guilty  of 
the  homicide"  is  specified  as  an  "ade- 
quate cause."  In^  Simmons  v.  State,. 
23  Tex.  App.,  in  which,  Simmons,  the 
defendant  was  charged  with  murder  by 
stabbing,  there  was  evidence  showing 
that  just  before  the  defendant  stabbed 
the  deceased  the  latter  applied  to  the 
former'  the  words  "damned  son  of 
a  bitch."  It  was  held  that  the  use  of 
these  words  did  not  make  the  homicide 
manslaughter.  Said  the  court:  "  We- 
do  not  think  this-  language  comes, 
within  the  meaning  of  the  statute  upon' 
this  subject;  the  term  used  is  rather  a. 
sudden  expressloni  of  anger  and  con- 
tempt, and,  when  used,  no.  one  under- 
stands it  to  be  directed  at  the  mother' 
of  theoerson  to.- whom,  used.!' 
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D^nitions, 


INSURANCE. 


The  Contract. 


I.  Definitions. — Insurance,  in  its  most  general  sense,  is  a  con- 
tract whereby  one  party  agrees  to  indemnify  another  in  case  he 
shall  suffer  loss, in  respect  of  a  specified  subject  by  a  specified 
peril.* 

The  party  who  agrees  to  indemnify  or  insure  is  called  the  in- 
surer or  underwriter.  The  person  to  whom  indemnity  is  prom- 
ised i^  called  the  insured  or  assured. 

II.  The  Conteact — rl.  Need  Not  be  in  Writing. — The  written  con- 
tract between  the  parties  expres.sing  the  terms  of  the  insurance 
is  called  the  policy.  But  in  the  absence  of  positive,  law  or  a 
charter  provision  to  the  contrary,  there  is  nothing  requiring  the 
contract  to  be  in  writing.**     It  is,  however,  the  universal  practice 


1.  "  Insurance  is  a  contract  whereby 
one,  for  a  consideration,  undertakes  to 
compensate  another  if  he  shall  suffer 
loss."     May  on  Insurance,  i. 

"  Insurance  is  a  contract  by  which 
the  one  party,  in  consideration  of  a 
price  paid  to  liira,  adequate  to  the  risk, 
becomes  security  to  the  other,  that  he 
shall  not  suffer  loss,  prejudice,  or  dam- 
age by  the  happening  of  the  perils 
specified  to  certain  things  which  may 
be  exposed  to  them."  Lucena  v.  Craw- 
ford, 2  Bos.  &  Pul.  New  Rep.  300. 

"A  contract  whereby,  for  a  stipulated 
consideration,  one  party  undertakes  to 
indemnify  the  other  against  certain 
risks."  I  Phillips  on  Insurance,  §  I. 

"  A  contract  by  which"  a  person,  in 
consideration  of  a  gross  sum,  or  of  a 
periodical  payment,  undertakes  to  pay 
a  larger  sum  on  the  happening  of  a 
particular  event."  Smith's  Common 
Law,  299. 

A  contract  by  which,  for  a  consider- 
ation, one  promises  to  make  a  certain 
payment  on  the  destruction  or  injury 
of  something  in  which  the  other  party 
has  an  interest,  whatever  the  terms  of 
payment  of  the  consideration  or  the 
mode  of  estimating  or  securing  pay- 
ment of  the  sum  to  become  due  in  case, 
of  loss.  State  v.  Farmers'  etc.  Assoc, 
18  Neb.  276. 

A  corporation  organized  to  provide 
for  its  members  during  life,  and  their 
families  after  death,  provided,  in  its 
constitution  and  by-laws,  for  the  pay- 
ment at  death  of  a  certain  sum  in  con- 
sideration of  a  membership  fee  and 
certain  future  assessments.  The  mem- 
ber was  obliged  to  be  examined  by  a 
physician  before  becoming  a  member. 
The  oflScers  and  agents  of  the  corpora- 
tion received  good  salaries.  Held,  that 
it  was  not  a  corporation  for  benevolent 
purposes   within   the   meaning  of  Rev. 


St.  Tex.  tit.  20.  but  an  insurance  com- 
pany.    Farmer  *.  State,  69  Tex.  561. 

It  is  called  fire,  life,  accident,  marine, 
or  other  insurance,  according  to  the 
character  of  the  subject  matter  or  the 
peril  insured  against. 

2.  May  on  Insurance,  §  14;  Tayloe  v. 
Merchant's  F.  Ins.  Co.,  9  How.  (U.S.) 
390;  Commercial  Mut.  Ins.  Co.  v.  Union 
etc.  Ins.  Co.,  19  How.  (U.  S.)  318;  Relief 
Fire  Ins.  Co.  v.  Shaw,  4  Otto  (U.  S.) 
574;  Mobile  Marine  etc.  Ins.  Co.  v. 
McMillan,  31  Ala.  711;  Home  Ins.  Co. 
V.  Adler,  77  Ala.  242;  First  Baptist 
Church  V.  Brooklyn  etc.  Ins.  Co.,  19 
N.  Y.  305;  Wood  V.  Rutland  etc.  Ins. 
Co.,  31  Vt.  552,  562';  Blanchard  v. 
Waite,  28  Me.  51;  Warren  v.  Ocean 
Ins.  Co.,  16  Me.  439;  Campbell  v. 
American  F.  Ins.  Co.  (Wis.),  40  N. 
W.  Rep.  661;  North  Western  Iron  Co. 
V.  JEtna.  Ins.  Co.,  26  Wis.  78;  Taylor 
t).  Germania  Ins.  Co.,  2  Dill.  (U.  S.) 
282;  Ide  V.  Phoenix  Ins.  Co.,  2  Biss. 
(U.  S.)  333;  McCuUoch  V.  Eagle  Ins. 
Co.,  I  Pick.  (Mass.)  278;  Westchester 
F.  Ins.  Co.  V.  Earle,  33  Mich.  143; 
Henning  v.  U.  S.  Ins.  Co.,  47  Mo.  425; 
Lingenfelter  v.  Phoenix  Ins.  Co.,  19 
Mo.  App.  252;  Northrup  v.  Miss.  Ins. 
Co.,  47  Mo.  435;  Hartford  F.  Ins.  Co. 
V.  Farrish,  73  111.  166;  People's  Ins. 
Co.  V.  Paddon,  8  111.  App.  447;  Palm  v. 
Medina  Co.  etc.  F.  Ins.  Co.,  20  Ohio 
529;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio 
St.  345;  Franklin  F.  Ins.  Co.  v,  Taylor, 
52  Miss.  441.  These  cases  have  mostly 
been  where  a  loss  occurred  before  the 
issuance  of  the  policy. 

Where  There  Is  No  Stamp  Act. — West 
Mass.  Ins.  Co.  v.  Duffy,  2  Kan.  347; 
Ellis  V.  Albany  City  F.  Ins.  Co.,  50 
N.  Y.  402;  Angell  v.  Hartford  F.  Ins. 
Co.,  59  N.  Y.  171;  American  Horse 
Ins.  Co.  V.  Patterson,  28  Ind.  17;  San- 
born  V.    Firemen's  Ins.   Co.,  16  Gray 
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to  reduce  the  contract  to  a  generally  accepted  form,  and  where 
a  statute  or  the  charter  requires  it  to  be  in  writing,  or  requires  a 
formality  which  implies  it,  it  is  necessary.^ 

It  being  within  the  power  of  an  insurer  to  objigate  himself  as 
such  by  a  mere  verbal  agreement,  so  a  verbal  agreement  enlarging 
or  otherwise  modifying  an  existing  policy  is  valid  and  binding.* 
And  this,  though  it  be  provided  that  "  the  use  of  general  terms 
or  anything  less  than  a  distinct,  specific  agreement,  clearly  ex- 
pressed •  or  endorsed  on  this  policy  shall  not  be  construed  as  a 
waiver  of  any  printed  or  written  condition  or  restriction  herein 
contained."  ^ 

2.  Form. — The  form  of  the  policy  is  immaterial  as  a  matter  of 
law,*  unless  some  form  be  prescribed  by  statute ;  ^  but,  as  a  mat- 
ter of  practice,  is  of  much  importance.  One  form  alone  in  each 
of  the  several  classes  of  insurance  is  now  substantially  concurred 
in  by  all  insurance  companies,  the  different  provisions  of  which 
forms  have  received  judicial  construction  in  a  great  number  of 
cases,  so  that  to  now  adopt  a  new  form  would  be  to  open  wide 
the  flood-gates  of  litigation. 

3.  Parties. — The  business  of  insurance  is  carried  on  by  com- 
panies chartered  for  such  purpose  ;  but  unless  a  statute  or  public 
policy  forbids,  an  individual,  otherwise  capable  of  contracting, 
or  a  partnership,  as  well  as  a.  corporation,  may  enter  into  the 
undertaking.® 

4.  Constunmation. — When  the  policy  is  issued  by  the  company 
and  accepted  by  the  insured,  its  terms  fix  the  rights  and  deter- 
mine the  obligations  between  the  parties.'  But,  unless  it  is 
otherwise  agreed  or  provided,  it  is  not  essential  to  the  liability  of 
the  insurer  that  a  policy  should  have  been  issued.  It  is  merely 
the  evidence  of  the  contract  into  which  the  parties  have  entered.* . 

(Mass.)  448;   Kennebeck   Co.   v.  Au-  5.   See  Imperial  F.  Ins.  Co.  v.  Dun- 

gusta  Ins.   Co.,  6  Graj'   (Mass.)   204;  ham,  117  Pa.  St.  460;.  New    Era   I^ife 

Franklin  Ins.  Co.  v.  Hewitt,  3  B.  Mon.  Ass'n  v.  Musser,   120  Pa.  St.  384;  Sus- 

(Ky.)  231 ;  Hamilton  v.  Lycoming  .Ins.  quehanna  Mut.  F.  Ins.  Co.  v.  Hallock 

■Co.,  5  Barr.  (Pa.)  339.  (Pa.),     14  Atl.   Rep.    167;   Dunbar  v. 

There  may  be'  a  parol  contract  of  Phoenix  Ins.  Co.  (Wis.),  40  N.  W.  Rep. 

insurance  to  protect    the  insured  be-  386. 

twecn   the   time  of  taking   the  risk  and  6.   Angell  on  Ins.,  43;   Park   on  Ins., 

issuing  the  policy.    Patterson  v.  Benja-  5;    'Vy'ood  on  Fire  Ins.,  2;  May  on  Ins., 

min  Franklin   Ins.  Co.,  81  Pa.  St.  454.  34. 

1.  Cockerell  v.  Cincinnati  etc.  Ins.  In  Holbrook  v.  St.  Paul  F.  etc.  Ins. 
Co.,  16  Ohio  148;  Henning  v.  U.  S.  Co.,  25  Minn.  229,  it  was  held  that  the 
Iris.  Co.,  47  Mo.  425;  Train  v.  Holland  policy  was  not  invalidated  by  reason  of 
■etc.  Ins.  Co.,  62  N.  Y.  598;  Simonton  having  been  taken  out  as  if  the  insured 
V.  Liverpool  etc.  Ins.  Co.,  51  Ga.  76;  was  a  corporation  instead  of  a  partner- 
Croghan  v.  Underwriters'  Agency,  53  ship. 

Ga.  109.  7.   McGurk    v.     Metropolitan    Life 

2.  Westchester  F.  Ins.  Co.  v.  Earle,  Ins.  Co.  (Conn.),  16  Atl.  Rep.  263. 
33  Mich.  143;  Wood  V.  Cutland  etc.  But  this  court  holds  that  the  applicant  in 
Ins.  Co.,  31  Vt.  552.  making  the  application  is  not  bound  by 

■3.  Day  V.  Mechanics  &  Traders'  the  terms  of  a  stipulation  in  the  policy 
Ins.  Co.,  88  Mo.  325.  when  he  does  not  know  that  the  policy 

4.  Pullen   V.   Glover,     12    East   124;     will  contain  it. 
.'Roebuck  v.   Hammertown,  Cowp.  737.        8.  Fuller  v.  Madison  Mut.  Ins.  Co., 
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Consninmation^ 


If  all  the  terms  of  the  contract  have  been  agreed  upon,  and 
nothing  remauis  to  be  done  but  execute  them,  such  liability  at- 
taches with  all  the  efficacy  of  a  formal  policy.^ 

But  whether  the  parties  have  come  to  an  understanding  and 
agreement  so  that  nothing  remains  to  be  done  but  to  execute  it,^, 
may  be  a  serious  question.  And  here  it  must  be  borne  in  mind 
that  all  of  the  terms  of  the  contract  must  have  been  agreed  upon.. 
If  it  be  incomplete  in  any  material  particular,  it  is  of  no  binding 
force.*      So  all  the  conditions  upon  which  it  is  made  to  depend 


36  Wis.  599;  Sanborn  v.  Fireman's 
Ins.  Co.,  16  Gray  (Mass.),  448;  Relief 
Fire  Ins.  Co.  v.  Shaw,  4  Otto  ( U> S.)  574; 
Fitton  V.  Fire  Ins.  Ass'n,  20  Fed.-  Rep. 
766;  Westchester  F.  Ins.  Co.  f .  Earle, 
33  Mich.  143;  Home  Ins.  Co.  v.  Adler, 
77  Ala.  242. 

1.  Akin  V.  Liverpool  etc.  Ins.  Co. 
(U.S.  C.  Ct.  Ark.),  6  Ins.  L.J.  341; 
Hallock  V.  Commercial  Ins.  Co.,  2 
Dutch.  (N.  J.)  268;  s.  c,  3  Dutch.  (N. 
J.)  645;  Kohnet'.  Ins.  Co.  ofN.  A.,  i 
Wash.  (U.  S.)  93;  Goodall  -u.  New 
Eng.  etc.  F.  Ins.  Co.,  5  Fost.  (N.  H.) 
169;  Mead  v.  Davidson,  4  Ad.  &  Ell. 
303;  Excelsior  F.  Ins.  Co.  v.  Royal 
Ins.  Co.,  55  N.  Y.  343;  Lightboy  v. 
N.  A.  Ins.  Co.,  23  Wend.  (N.  Y.)  18; 
Davenport  v.  Peoria  Fire  Ins.  Co.,  17 
Iowa  276;  Home  Ins.  Co.  11.  Adler,  77 
Ala.  242;  Lingenfelter  v.  Phoenix  Ins. 
Co.,  19  Mo.  App.  252;  Gauser  v.  Fire- 
man's Ins.  Co.,  38  Minn.  74.  See  also 
Baldwin  v.  Chouteau  Ins.  Co.,  56  Mo. 
ii;i;  Keim  v.  Home  Mut.  Ins.Co.,42  Mo. 
3S;  Franklin  F.  Ins.  Co.  v.  Colt,  20  Wall. 
(U.  S.)  560. 

A  valid  parol  agreement  with  an  in- 
surance company,  made  in  October, 
that  a  policy  for  twelve  months  should 
be  issued  in  the  early  part  of  Novem- 
ber, would,  by  its  terms,  cover  a  loss  oc- 
curring November  19th.  Home  Ins. 
Co.  V.  Adler,  71  Ala.  516. 

Plaintiff  testified  to  an  agreement  with 
defendant's  agent  to  write  a  policj'  for 
$500  for  six  months,  to  take  effect  at  a 
certain  time,  for  a  certain  premium  to 
be  paid.  Defendant's  agent  testified  to 
the  same  facts,  except  as  to  the  time  the 
policy  was  to  take  effect;  but  insisted 
that  he  suggested  to  plaintiff  that  the 
company  might  be  unwilling  to  take 
risk  when  reported.  The  agent  never 
wrote  the  policy,  nor  did  the  company 
refuse  to  carry  the  risk  until  after  loss 
and  the  plaintiff  had  demanded  the 
policy.  Held,  that  though  no  premium 
was   paid,  there   was  a   valid  contract. 


Campbell  v.    American    F.    Ins.    Co. 
(Wis.),  40  N.  W.  Rep.  661. 

Where  a  parol  agreement  is  made  for 
insurance,  to  begin  at  once,  and  the 
policy  to  be  subsequently  issued,  the 
conditions  of  the  policy  ordinarily  em- 
ployed govern.  Smith  v.  State  Ins.. 
Co.,  64  Iowa  716;  Salisbury  v.  Hekla. 
F.  Ins.  Co.,  32  Minn.  458. 

2.  Piedmont  etc.  Life  Ins.  Co.  v.. 
Ewing,  92  U.  S.  377;  Fames  v.  Home 
Ins.  Co.,  94  U.  S.  621;  Strohn  v.  Hart- 
ford F.  Ins.  Co.,  37  Wis.  625;  Oceam 
Ins.  Co.  V.  Carrington,  3  Conn.  357; 
Clark  V.  Brand,  62  Ga.  23;  Delaware 
State  F:  &  M.  Ins.  Co.  v.  Shaw,  54 
Md.  546;  O'Reilly  v.  London  Ass'n 
Corp.,  loi  N.  Y.  575. 

A  applied  to  an  insurance  agent^, 
who  was  the  agent  of  several  compa- 
nies for  insurance,  paid  part  of  the- 
premium,  and,  after  the  property  was. 
burned,  paid  the  rest,  demanded  a 
policy,  and,  failing  to  get  it,  sued  one- 
of  the  companies  which  the  agent  rep- 
resented. There  was  no  evidence  of  a. 
contract  with  any  particular  company, 
and  it  was  held  that  the  action  could, 
not  be  maintained.  New  Orleans  Ins.. 
Ass'n  V.  Boniel,  20  Fla.  815.  To  the 
same  effect,  Sheldon  v.  Hekla  F.  Ins. 
Co.,  65  Wis.  436.  Otherwise  where  the 
company  or  companies  are  designated.. 
Filtoh  V.  Fire  Ins.  Ass'n,  20  Fed.  Rep. 
766;  and  if  there  are  more  than  one, 
and  the  amount  in  each  has  not  been 
agreed  upon,  the  amounts  will  be  pre- 
sumed to  be  equal.  Filton  v.  Phoenix 
Ass'n  Co.,  25  Fed.  Rep.  880. 

S's  agent  applied  to  a  mutual  com- 
pany for  insurance,  and  said  he  would 
pay  the  premium  and  fees  when  he  re- 
ceived the  policy;  whereupon  a  policy 
was  drawn  without  S's  signature,  and 
S  was  enrolled  as  a  member  on  the 
books  of  the  company.  On  the  next 
day  the  property  was  destroyed  by 
fire.  S's  agent  at  once  tendered  the- 
premium    and    demanded   the    policy,. 
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must  have  been  complied  with.^  Thus,  if  it  be  stipulated,  that 
the  .agreement  shall  not  take  effect  until  the  premium  is  paid,^  or 
the  policy  delivered,*  it  will  have  no  effect  until  this  stipulation 
is  complied  with.  Indeed,  whether  or  not  there  is  a  completed 
contract  of  insurance  is  mainly  to  be  tested  by  the  principles 
applicable  to  the  making  of  contracts  in  general.  Thus,  if  an 
offer  be  made,  and  be  accepted  with  qualifying  terms  or  condi- 
tions which  are  not  approved  by  the  party  making  the  offer, 
applying  the  familiar  rule  that,  to  constitute  a  contract  there 
must  be  an  exact  meeting  of  minds,  readily  determines  that,  no 
contract  has  been  consummated.* 

Where  the  contract  is  made  by  correspondence  through  the  . 
mails,  consummation   occurs  when   an   unqualified   acceptance  of. 


which  the  company  refused.  Held, 
that  the  contract  was  not  completed, 
S's  liability  to  contribute  for  losses  not 
being  fixed,  and  he  could  not  maintain 
a  suit  for  the  amount  named  in  the  pol- 
icy. Schaffer  v.  Lehigh  Co.  etc.  Ins. 
Co.,  89  Pa.  St.  296. 

A  applied  to  an  insurance  agent  for 
a  policy  on  his  life.  His  application 
was  made  out,  he  was  examined,  and 
he  gave  the  a^ent  his  note  for  the 
amount  of  the  first  premium.  Before  it 
was  paid,  or  the  application  forwarded 
to  the  company,  A  was  killed.  Upon 
this  state  of  facts  it  was  held  that  the 
company  was  not  liable.  Covenant 
Mut.  Ben.  Ass'n  v.  Conwaj',  10  111. 
App.  348. 

An  oral  agreement  by  an  insurance 
agent  to  take  a  certain  sum  upon  mill 
property  is  not  a  completed  contract  of 
insurance,  if  there  was  to  be  an  appor- 
tionment between  real  and  personal 
property,  and  none  had  been  made" 
when  the  property  was  destroyed. 
Kimball  v.  Lion  Ins.  Co.,  17  Fed.  Rep. 
625. 

Showing  that  the  agent's  clerk  called 
his  attention  to  a  renewal  which  was 
sought,  and  asked  him  to  renew,  and 
that  he  made  no  reply  and  did  nothing 
indicating  that  he  intended  to  comply 
with  the  request,  does  not  establish  a 
renewal.  Royal  Ins.  Co.  v.  Beatty, 
119  Pa.  St.  6. 

Withdrawal  of  Application. — An  ap- 
plication for  insurance  may  be  with- 
drawn at  ahy  time  before  the  policy  is 
issued.  Globe  etc.  L.  Ins.  Co.  v. 
Snell,  19  Hun  (N.  Y.)  560. 

1.  Flint  V.  Ohio  Ins.  Co.,  8  Ohio 501; 
Rogers  v.  Charter  Oak  L.  Ins'.  Co., 
41  Conn.  97. 

2.  Flint  V.  Ohio  Ins.  Co.,  8  Ohio 
501;  Markey  v.  Mut.  Ben.  Ins.  Co.,  126 


Mass.   158;    Hubbell  v.   Pac.   etc.  Ins. 
Co.,  100  N.  Y.  41. 

But  delivery  of  a  policy  to  an 
agent  authorized  to  deliver  it  to  the 
insured  and  receive  the  premium,  and 
his  delivery  of  the  policy  to  the  in- 
sured, and  acceptance  of  a  note  for 
the  premium,  and  procuring  a  dis- 
count of  the  same  for  his  own  account, 
without  paying  the-  p;-emium  to  the 
principal,  constitutes  a  valid  insurance, 
in  spite  of  a  provision  in  the  policy  that 
sucii  agent  shall  be  deemed  the  agent 
of  the  insured,  and  that  the  insurer  shall 
not  be  liable  until  he  actually  receives 
the  premium.  Carson  v.  Jersey  City 
F.  Ins.  Co.,  43  N.  J.  L.  300;  s.  c,  39 
Am.  Rep.  594. 

3.  McCuUy  V.  Phoenix  Mut.  Life 
Ins.  Co.,  18  W.  Va.  782;  Kohen  v.  Mut. 
Reserve  Fund  L.  Ass'n,  28  Fed.  Rep. 

705- 

4.  Mut.  Life  Ins.  Co.  v.  Young,  23 
Wall.  (U.  S.)  106;  Chase  v.  Hamilton 
Mut.  Ins.  Co.,  2Z  Barb.  (N.  Y.)  527; 
Ocean  Ins.  Co.  v.  Carrington,   3  Conn. 

357- 

Where  a  proposal  was  made  for  in- 
surance, nothing  being  said  as  to  the 
premium,  and  the  company  wrote  to 
its  agent'  accepting  the  same  with  a 
statement  that  a  policy  would  be  issued 
on  the  payrnent  of  a  premium  named, 
which  letter  the  agent  did  not  make 
known  to  the  party  applying,  on  ac- 
count of  his  failing  health,  it  was  held 
that  no  contract  had  been  consum- 
mated. Wemyss  v.  Med.,  Ins.  &  Gen. 
Life  Ins.  So.,  11  Ct.  of  Sess.  Cas. 
(Scotch),  2d  O.  series,  151,  345;  s.  c, 
20  Scotch  Jur.  534.  See  also  Pied- 
mont etc.  L.  Ins.  Co.  v.  Ewing,  92  U. 
S.  377;  Neville  v.  Merchants'  etc.  Ins. 
Co.,  19  Ohio  452;  Wallingford  v.  Home 
Mut.  F.  &  M.  Ins.  Co.,  30  Mo.  46. 
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the  offer  is  mailed,*  the  offer  being  deemed  to  continue  a  reason- 
able length  of  time  after  its  receipt  for  acceptance,  unless  sooner 
withdrawn.  What  is  such  reasonable  time  will  be  determined 
from  all  the  circumstances  of  the  case,  but  unless  it  is  otherwise 
indicated  it  will  not  usually  be  considered  as  extending  beyond 
uhe  next  mail,  where  ample  time  intervenes  for  acceptance.* 

Payment  of  the  premium  and  delivery  of  the  policy  are  pre- 
sumed by  the  law  to  be  concurrent.  Therefore,  where  the  pre- 
mium has  not  been  paid,  nor  the  policy  delivered,  the  contract  is 
J>rima  facie  incomplete.'  And  where  the  orie  has  been  paid  and 
the  other  delivered,  it  is  prima  facie  complete.*  But  this  pre- 
,  sumption  may  be  rebutted,  and  it  be  shown  that  it  was  intended 
.as  a  complete  contract  when  the  premium  has  not  been  paid,  nor 
the  policy  delivered,  or  that  it  was  deemed  to  be  incomplete  when 
the  premium  has  been  paid  and  the  policy  delivered.^ 

Sometimes  it  is  provided  that  the  agent  may  write  policies  sub- 
ject to  the  right  of  the  company  to  reject  the  risk  in  case  it  shall 
be  unsatisfactory,  from  the  rate  of  the  premium  or  otherwise.  In 
such  event  the  company  cannot  reject  it  merely  because  a  fire  has 
intervened,*  or  because  the  agent  has  neglected  to  forward  thc' 


1.  Tayloe  v.  Merchants'  F.  Ins.  Co., 
9  How.  (U.  S.)  390;  Eames  -v.  Home 
Ins.  Co.,  94  U.  S.  621;  Mactier  v. 
J'rith,  6  Wend.  (N.  Y.)  103;  Western 
V.  Genesee  Mut.  Ins.  Co.,  2  Kern.  (N. 
Y.)  258;  Hamilton  v.  Lycoming  Mut. 
Ins.  Co.,  5  Barr.  (Pa.)  339;  Adams  v. 
Lindsell,  i  Barn.  &  Aid.  681 ;  Palm  v. 
Medina  Co.  etc.  F.  Ins.  Co.,  20  Ohio  J29. 

Contra,  McCuUoch  v.  Eagle  Ins.  Co., 
I  Pick.  (Mass.)  278,  where  it  is  held 
that  the  contract  does  not  take  effect 
until  the  letter  of  acceptance  is  received, 
or  until  knowledge  of  the  acceptance 
has  in  some  way  come  to  the  insur- 
ers. See  Contracts,  1  Am.  &  Eng. 
Ency.  of  Law,  856  et  seg.  Upon  this 
principle  it  has  been  decided  that  a 
policy  issued  under  an  agreement 
ihat  the  agent  shall  pay  the  first  quar- 
ter's premium  and  take  the  applicant's 
note  therefor,  takes  effect  when  mailed 
from  the  home  office  to  the  local , 
.agent.  Yonge  v.  Equitable  L.  Ass'n 
Soc,  30  Fed.  Rep.  902. 

2.  Thayer  v.  Middlesex  Mut.  F. 
Ins.  Co.,  10  Pick.  (Mass.)  326;  Insur- 
ance Co.  V.  Johnson,  23  Pa.  St.  72. 

3.  Markey  v.  Mut.  Ben.  Ins.  Co., 
126  Mass.  158;  Schaffer  v.  Lehigh  Co. 

•etc.  Ins.  Co.,  89  Pa.  St.  296. 

4.  Davis  V.  Mass.  etc.  L.  Ins.  Co.,  13 
Blatchf  (U.  S.)  462;  May  v.  Western 
Assurance  Co.,  27  Fed.  Rep.  260. 

The  delivery  of  the  policy  and  receipt 
-of  the  premium  estops  the  insurers  from 


denying  that  a  contract  has  been  made. 
Re  State  of  Pennsylvania  Ins.  Co.,  22 
Fed.  Rep.  109. 

B.  Myers  v.  Liverpool  etc.  Ins.  Co., 
121  Mass.  338;  Markey  v.  Mut.  Ben.  L. 
Ins.  Co.,  103  Mass.  78;  Faunce  v  State 
Mut.  L.  Assur.  Co.,  loi  Mass.  279;  God- 
dard  f.  Monitor  Ins.  Co.,  108  Mass.  57; 
Dinning  v.  Phoenix  Ins.  Co.,  68  111. 
4i5;Heimah  v.  Phoenix  etc.  L.  Ins.  Co., 
17  Minn.  153;  Cpoper  v.  Pacific  etc. 
L.  Ins.  Co.,  7  Nev.  116;  Berthoud  v. 
Atl.  F.  Ins.  Co.,  13  La.  539;  Decamps. 
N.  J.  Mut.  L.  Ins.  Co.,  3  Ins.  L.J.  89; 
Collins  V.  Ins.  Co.,  7  Phila.  (Pa.) 
201 ;  St.  Louis  etc.  L.  Ins.  Co.  v.  Ken- 
nedy, 6  Bush.  (Ky.)  450;  Bidwell  v. 
St.  Louis  Floating  Dock  and  Ins.  Co., 
40  Mo.  42. 

6.  .^tna  Ins.  Co.  v.  Webster,  6 
Wall.  (U.  S.)  129;  Perkins  v.  Washing- 
ton Ins.  Co.,  4  Cow.  (N.  Y.)  645;  Baile 
V.  St.  Joseph  F.  &  M.  Ins.  Co.,  73  Mo. 
371- 

But  in  Pickett  v.  German  F.  Ins.  Co., 
39  Kan.  697,  it  was  held  that  where  a 
written  application  for  insurance  was 
made  out  on  one  of  the  regular  blanks 
of  an  insurance  company,  which  pro- 
vides that  no  liability  shall  attach  until 
the  application  has  been  approved  by 
the  home  office,  and  the  application, 
with  the  premium,  is  delivered  to  the 
company's  agent,  and  before  such  ap- 
proval the  property  is  destroyed,  the 
company  is  not  liable. 
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application  in  due  time.^  Nor  can  it  refuse  to  issue  a  policy  or 
respond  in  damages  merely  because  a  loss  has  occurred  between 
the  time  of  making  the  application  and  its  receipt,  where  the 
agent  is  authorized  to  receive  and  forward  such  application  for 
the  acceptance  or  rejection  of  the  company,  and  it  is  provided 
that  if  issued,  the  policy  shall  take  effect  from  the  date  of  the  ap- 
plication.* 

Where  interim  receipts  are  issued  by  the  agent,  the  parties  are 
bound  by  the  terms  of  the  policy  ordinarily  issued  by  the  com- 
pany.' But  it  has  been  held,  where  the  insurance  was  for  only 
a  month,  and  the  company  refused  to  issue  a  policy  for.  so  short 
a  time,  that  the  insured  was  not  bound  by  a  stipulation  in  the 
ordinary  policy  of  the  company  of  which  he  had  no  notice.*  So 
it  has  been  held  that  where  the  description  in  the  policy  does  not 
correspond  with  the  description  in  the  receipt,  the  insured  may 
recover  according  to  the  terms  of  the  latter.^ 

It  is  sometimes  a  question  whether  or  not  delivery  of  the  policy 
has  been  made.  But  of  this  the  manual  possession  of  the  policy 
is  not  decisive.  It  depends  rather  upon  the  intention  of  the  par- 
ties as  manifested  by  their  acts  or  agreements,  for  whatever  the 
parties  have  agreed  to  as  regards  delivery,  or  whatever  their  con- 
duct shows  to  have  been  considered  as  a  delivery  by  them,  con- 
trols.® 


1.  Fish  V.  Cottenet,  5  Hand.  (Ohio) 

538- 

2.  Palm  V.  Medina  Co.  etc.  F.  Ins. 
Co.,  20  Ohio  529.  And  see  Walker  v. 
Farmers'  Ins.  Co.,  51  Iowa  679. 

But  compare  N.  Y.  etc.  Ins.  Co.  v. 
Johnson,  23  Pa.  St.  72.  And  see  Me- 
dina Co.  etc.  F.  Ins.  Co.  v.  BoUmeyer, 
5  Ohio  St.  107;  Bennett  v.  City  Ins. 
Co.,  hi;  Mass.  241;  Myers  v.  Keystone 
Mut.  L".  Ins.  Co.,  27  Pa.  St.  268. 

An  application  for  fire  insurance 
was  made  to  a  mutual  company  August 
7th,  the  application  being  subject  to  the 
approval  of  the  directors,  and  was  de- 
livered to  one  of  the  directors  August 
9th.  On  the  19th  of  August  the  direc- 
tors had  a  meeting  for  the  transaction 
of  special  business,  and  no  action  was 
at  that  time  taken  on  the  application. 
August  30th  the  house  was  burned. 
September  25th,  at  the  iirst  regular 
meeting  of  the  executive  committee, 
the  application  was  rejected,  and  the 
committee's  action  was  approved  by  the 
directors.  Held,  that  there  was  no 
such  negligence  on  the  part  of  the  com- 
pany as  would  entitle  the  plaintiff  to 
recover.  Harp  v.  Grangers'  etc.  F. 
Ins.  Co.,  49  Md.  307.  To  the  same  ef- 
fect, in  case  of  a  life  policy,  see  Ala. 
Gold  L.  Ins.  Co.  v.  Mayes,  61  Ala.  163. 


A  company  is  not  hound  by  contract 
by  its  agent  retaining  the  premium  note 
after  a  rejection  of  the  risk,  and  while 
endeavoring  to  induce  it  to  change  its 
action.  Otterbein  v.  Iowa  State  Ins. 
Co.,  57  Iowa  274. 

3.  Home  Ins.  Co.  v.  Favorite,  46  111. 
263;  Grant  v.  Reliance  Ins.  Co.,  44  U. 
C.  (Qi  B.)  229;  Hawke  v.  Niagara  I5ist. 
Mut.  F.  Ins.  Co.,  23  U.  C.  (Ch.)  139; 
Gauthier  v.  Waterloo  Ins.  Co.,  U.  C. 
(CUB.)  490. 

4.  Lafleur  v.  Citizens'  Ins.  Co.  (Q^ 
B.),  22  L.  C.  Jur.  247;  Woody  v.  Old 
Dominion  Ins.  Co.,  9  Ins.  L.  J.  276. 

5.  Wyld  V.  Liverpool  etc.  Ins.  Co., 
23  U.  C.  (Ch.)  442. 

6.  New  Eng.  F.  &  M.  Ins.  Co.  v. 
Robinson,  25  Ind.  537;  Kentucky  Mut. 
Ins.  Co.  V.  Jenks,  5  Ind.  96;  Southern 
L.  Ins.  Co.  v.  Kempton,  56  Ga.  339; 
Whitaker  v.  Farmers'  Union  Ins.  Co., 
29  Barb.  (N.  Y.)  312;  Hallock  v.  Com- 
mercial Ins.  Co.,  2  Dutch.  (N.  J.)  268;. 
Home  Ins.  Co.  v.  Curtis,  32  Mich.  402; 
Ala.  Gold  L.  Ins.  Co.  v.  Herron, 
(Miss.)  10  Ins.  L.  J.  68;  McLachlin  v. 
.<Etna  Ins.  Co.,  4  Allen  (N.  B.)  173; 
Gloucester  Man.  Co.  v.  Howard  Ins. 
Co.,  5  Gray  (Mass.)  497;  Real  Estate 
etc.  F.  Ins.  Co.  v.^  Roessle,  i  Gray 
(Mass.)  336. 
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The  charter  or  by-laws  of  the  company  may  determine  when 
and  by  what  means  the  contract  shall  be  consummated.  At  all 
events,  it  has  been  frequently,  though  not  unanimously,^  held, 
especially  as  it  concerns  mutual  companies,  that  the  contract  can- 
not be  made  except  in  conformity  with  the  terms  of  the  charter 
and  by-laws.* 

It  is  commonly  provided  in  the  policy  that  it  shall  be  counter- 
signed by  the  agent.  And  where  this  is  the  case,  it  is  usually 
considered  to  be  invalid  without  it,*  even  where  it  is  in  favor  of 
the  agent.*  It  has  been  held,  however,  that  other  evidence  of 
the  completion  of  the  contract  may  be  supplied  in  the  place  of 
this,^  and  that  such  a  provision,  either  in  the'  policy  or  charter, 
does  not  prevent  the  company  from  agreeing,  without  the  signa- 
ture of  the  agent,  to  issue  a  policy.® 

5.  Construction. — The  construction  of  policies  of  insurance  do^s 
not  differ  in  principle  from  that  of  other  contracts.  The  object 
is  always  to  ascertain  the  true  intention  of  the  parties.'  But  in 
determining  this,  stipulations  are  construed  strictly  against  the 
party  in  whose  favor  they  are  made,*  and    if  possible,  so  as  to 


Where  a  proposal  for  insurance  stip- 
ulates that  the  company's  agent  who 
forwards  it  shall  act  for  both  parties, 
-delivery  of  the  policy  to  him  consum- 
mates the  contract.  Ala.  Gold  L.  Ins. 
■Co.  V.  Herron,  56  Miss.  643.    , 

Evidence  that  the  amount  of  the  pre- 
mium on  a  policy  was  paid  to  the  com- 
pany by  the  agent  who  took  the  risk, 
although  he  received  from  the  assured 
only  a  part  thereof,  and  retained  the 
policy  in  his  hands  until  the  time  of  the 
I0S5,  warrants  a  finding  that  it  was 
duly  issued  and  delivered.  Wheeler  v. 
Watertown  F.  Ins.  Co.,  131  Mass.  i. 
But  where  an  agent  made  out  a  policy 
and  placed  it  in  the  hands  of  a  third 
party  until  it  could  be  ascertained 
whether  the  company  would  accept  the 
risk,  and  the  company  refused  it,  it  was 
held  that  there  was  no  delivery,  although 
the  agent  had  provisionally  received 
the  premium.  Brown  v.  American 
Cent.  Ins.  Co.,  70  Iowa  390. 

1.  Bragdon  v.  Appleton  Mut.  Ins. 
■Co.,  42  Me.  259;  New  Eng.  F.  &  M. 
Ins.  Co.  V.  Schettler,  38  111.  167;  Pino  v. 
Merchants'  Mut.  Ins.  Co.,  19  La.  Ann. 
214. 

2.  Belleville  Mut. '  Ins.  Co.  v.  Van 
Winkle,  i  Beas.  (N.  J.)  333;  Mound 
City  Mut.  Fire  Ins.  Co.  v.  Curran,  42 
Mo.  374;  Barrett  v.  Union  etc.  F.  Ins. 
Co.,  7  Cush.  (Mass.)  175;  Real  Estate 
etc.  F.  Ins.  Co.  v.  Roessle,  i  Gray 
(Mass.)  336;  Buffum  t).  Fayette  etc.  F. 
Ins.  Co.,  3  Allen  (Mass.)  360;   Spitzer 


V.  St.  Mark's  Ins.  Co.,  6  Duer  ;'N.  Y.) 
6;  Montreal  Ins.  Co.  v.  McGilivray,  g 
L.  C.  (Q^  B.)  488;  Flint  v.  Ohio  Ins. 
Co.,  8  Ohio  501. 

3.  Hardie  v.  St.  Louis  etc.  L.  Ins. 
Co.,  26  La.  Ann.  242;  Lynn  v.  Bur- 
g03'ne,  13  B.  Men.  (Ky.)  400;  McCull;- 
V.  Phoenix  etc.  L.  Ins.  Co.,  18  W.  Va.  782. 

4.  Badger  v.  American  etc.  L.  Ins. 
Co.,  103  Mass.  244;  compare  Norton  v. 
Phoenix  etc.  L.  Ins.  Co.,  36  Conn.  503. 

5.  Westchester  F.  Ins.  Co.  v.  Earle, 
33  Mich.  143;  Myers  i^.- Keystone  Mut. 
L.  Ins.  Co.,  27  Pa.  St.  268;  Hibernia 
Ins.  Co.  V.  O'Connor,  29  Mich.  241; 
United  L.,  F.  &  M.  Ins.  Co.  v.  Ins.  Co., 
42  Ind.  s88. 

6.  Ellis  V.  Albany  City  F.  Ins.  Co., 
50  N.  Y.  402;  Walker  v.  Metropolitan 
Ins;  Co.,  56  Me.  371. 

7/  Where  the  terms  are  explicit  of 
course  the  courts  cannot  depart  from 
them.  Fuchs  v.  Germantown  Farmers' 
Mut.  Ins.  Co.,  60  Wis.  2S6;  Werner  v. 
Metropolitan  L.  Ins.  Co.,  11  Daly  (N. 
Y.)  176.  And  in  such  cases  it  is  the 
duty  of  the  court  to  interpret  the  con- 
tract. Home  Mut.  Ins.  Co.  v.  Roe,  71 
Wis.  33. 

8.  Catlin  v.  Springiield  F.  Ins.  Co., 
I  Sumn.  (U.  S.)  434;  Do.w  v.  Hope  Ins. 
Co.,  I  Hall  (N.  Y.)  174;  Hoffman  -v. 
^tna  F.  Ins.  Co.,  32  N.  Y.  405;  West- 
ern Ins.  Co.  V.  Cropper,  32  Pa.  St.  351. 
For  instance,  the  policy  provided  that ' 
in  case  of  loss  the  company  should  pay 
to  the  mortgagee  "such  proportion  of 
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prevent  a  forfeiture.^ 

Where  possible,  such  a  construction  should  be  adopted  as  will 
igive  to  all  parts  of  the  contract  equal  effect.^ 


the  sum  insured  as  the  damages  by  fire 
to  the  premises  tnortgaged  or  charged 
shall  bear  to  the  value  immediately  be- 
fore the  fire."  Held,  that  the  words 
"premises  mortgaged"  should  be  con- 
strued to  mean  so  much  of  the  mort- 
gaged premises  as  was  insured  at  the 
time  of  the  fire;  in  this  case  the  value 
of  the  building  insured,  and  not  merely 
the  proportion  of  the  sum  insured, 
which  the  value  of  the  building  bore  to 
the  value  of  the  whole  lot  mortgaged, 
with  the  building  thereon.  Teutonia 
F.  Ins.  Co.  V.  Mund,  102  Pa.  St.  89. 

A  clause  against  th^  keeping  of  cer- 
tain articles  cannot  be  extended  to  such 
articles  in  a  building  other  than  the 
one  mentioned.  Sperry  v.  North 
America  Ins.  Co.,  22  Fed.  Rep.  516; 
AUemania  F.  Ins.  Co.  v.  Pitts,  Ex.  Soc. 
(Pa.)  II  Atl.  Rep.  572- 

1.  Ripley  v.  .^tna  Ins.  Co.,  29  Barb. 
(N.  Y.)  552;  Westfall  v.  Hudson  River 
F.  Ins.  Co.,  2  Duer  (N.  Y.)  490;  Loud 
■a.  Citizens'  Mut.  Ins.  Co.,  2  Gray 
(Mass.)  221;  Gloucester  Mfg.  Co.  v. 
Howard  F.  Ins.  Co.,  5  Gray  (Mass.) 
497;  Albion  Lead  Works  v.  Will- 
iamsburgh  etc.  Ins.  Co.,  2  Fed.  Rep. 
479;  Sayles  v.  N.  W.  Ins.  Co.,  2  Curt. 
(U.  S.)  612.  And  see  also  Gilliat 
V.  Pawtucket  Mut.  F.  Ins.  Co.,  8  R. -I. 
282;  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  SS3- 

Where  it  is  provided  that  the  appli- 
cation shall  be  a  part  of  the  contract, 
and  also  that  it  shall  be  void  if  the  in- 
sured is  not  the  owner  in  fee,  and  the 
application  shows  that  he  is  not,  the 
contract  is  binding.  Lamb  -v.  Council 
Bluffs  Ins.  Co.,  70  Iowa  238. 

2.  Merchants'  Ins.  Co.  v.  Edmond, 
17  Gratt.  (Va.)  138;  Grattan  v.  Metro- 
politan L'.  Ins.  Co.,  80  N.  Y.  281;  ».  c, 
.36  Am.  Rep.  617. 

■  Words  and  figures  on  the  margin  of  a 
policy  which  relate  to  the  mode  of  pay- 
ing premiums  and  their  amounts,  are  a 
part  of  the  policy.  Pierce  v.  Charter 
■Oak  L.  Ins.  Co.,  138  Mass.  151. 

The  insurance  clause  on  a  general 
stock  of  merchandise  was  in  the  writ- 
ten portion  of  the  policy.  The  prohib- 
itory clause  was  in  the  printed  portion. 
The  jury  were  instructed  that  the  latter 
was  repugnant  to  the  former;  and  could 
not  be  interpreted  so  as  to  prevent  a  re- 
covery, if  they  found  that  "turpentine 
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and  benzine"  were  part  of  all  kinds  of 
merchandise  usually  kept  in  a  country 
store.  This  was  held  to  be  error. 
Lancaster  F.  Ins.  Co.  v.  Lenheim,  89 
Pa.  St.  497. 

A  policy  covering  both  real  and  per- 
sonal property  is  not  a  divisible  contract, 
part  of  which  may  remain  in  force 
though  the  rest  be  invalid,  where  it  is 
not  perfectly  clear  that  the  insurer 
would  have  assumed  both  risks  sepa- 
rately, .^tna  Ins.  Co.  v.  Resh,  44 
Mich.  55.  Nor  is  it  a  divisible  contract 
where  the  premium  is  a  gross  sum. 
Garver  v.  Hawkeye  Ins.  Co.,  69  Iowa 
202. 

Where  the  constitution  of  a  society 
requires  each  member  to  procure  a 
certificate  from  the  subordinate  medical 
examiner,  after  examination,  and  pro- 
vides that,  if  the  medical  examination  is 
approved  by  the  supreme  medical  ex- 
aminer, the  applicant  shall  be  entitled 
to  the  relief  fund,  otherwise  not;  and 
the  certificate  requires  the  insured  to 
comply  with  all  the  requirements  of  the 
society.  The  representations  by  the 
insured  in  his  medical  examination  are 
made  the  basis  of  the  contract,  though 
the  certificate  does  not  refer  to  them. 
Momrich  v.  Supreme  Lodge  K.  &  L. 
of  H.,  3  N.  Y.  S.  Nat.  Rep.  552. 

The  prospectus  is  no  part  of  the  con- 
tract, and  statements  therein  are  not 
made  so  by  a  statement  on  the  back  of 
the  policy  that  the  prospectus  may  be 
had  gratis  upon  application  to  the 
agent  of  the  company.  Knickerbocker 
Life  Ins.  Co.  v.  Heidel,  8  Lea  (Tenn.) 
488.  Nor  are  representations  of  the 
officers  of  the  company',  without  a  new 
consideration  subsequent  to  the  making 
of  the  contract,  a  part  thereof,  or  bind- 
,ing  on  the  company.  Knickerbocker 
L.  Ins.  Co.  V.  Heidel,  8  Lea  (Tenn.) 
488.  Nor  is  an  endorsement  on  the 
back  of  a  fire  policy  to  the  effect  that, 
in  case  of  a  proposed  alteration,  the  in- 
sured shall  make  application  and  the 
insurer  shall  examine  the  proper- 
ty and  certify  whether  the  alteration 
will  increase  the  risk,  the  same  not  being 
referred  to  in  the  policy.  Planters' 
Mut.  Ins.  Co.  V.  Rowland,  66  Md.  236. 
Nor  a  letter  from  the  insured  to  the  in- 
surers respecting  the  risk.  Mace  v. 
Provident  Life  Ins.  Ass'n  (N.  Car.),  7 
S.  E.  Rep.  674. 
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It  is  often  necessary  to  consider  surrounding  circumstances  to 
arrive  at  the  real  meaning  of  the  parties.* 

The  written  and  printed  portions  of  a  policy  are  given  equal 
effect  where  they  are  not  in  conflict ;  but  where  they  conflict,  the 
written  portion  controls.^ 

In  case  of  a-  special  clause  conflicting  with  a  general  one,  the 
former  governs.^ 

Where  a  portion  of  the  description  is  false,  that  portion  will  be 
disregarded  if  enoqgh  remains  to  identify  the  property.* 

It  is  ordinarily  provided  that  the  application  shall  form  a  part 
of  the  contract.  Such  provisions  are  given  their  stipulated  effect,, 
and  the  application  and  poHcy  are  to  be  construed  together.^ 

A  policy  containing  a  stipulation  which  has  been  violated  will 


Where  the  insured  by  a  life  policy 
purposely  allows  it  to  lapse  for  the  pur- 
pose of  substituting  another  beneficiarj' 
by  taking  out  a  new  policy,  the  second 
policy  will  not  be  construed  to  be  a 
mere  continuation  of  the  first,  even 
though  this  be  b^'  collusion  with  the 
company.  Union  Mut.  L.  Ins.  Co.  v. 
Stevens,  ig  Fed.  Rep.  671. 

1.  In  Fuller  v.  Metropolitan  L.  Ins. 
Co.,  37  Fed.  Rep.  163,  the  defendant  is- 
sued a  life  policy,  reciting  that  it  vtas 
on  the  "reserve  dividend  plan,"  and 
that  if  the  premiums  were  paid  for  ten 
years,  the  company  vrould  pay  to  the 
assignee  of  the  policy  its  equitable  pro- 
portion of  the  "reserve  dividend  fund." 
Held,  that  the  meaning  of  the  parties 
must  be  ascertained  by  recourse  to  con 
temporaneous  insurance  literature;  and, 
it  appearing  that  the  only  reserve  divi- 
dend plan  known  was  the  one  by  W. 
P.  Stewart,  and  that  defendant  com- 
pany had  engaged  him  as  actuary, 
secured  the  right  to  use  his  plan,  and 
used  his  "key"  in  explaining  to  policy- 
holders the  meaning  of  the  plan  the' 
liability  must  be  ascertained  by  that 
plan. 

2.  Chadsey  v.  Guion,  97  N.  Y.  333; 
Kratzenstein  v.  Western  Assurance  Co., 
53  N.  Y.  Supr.  Ct.  505.  Thus,  in  Gran-' 
din  V.  Rochester  German  Ins.  Co.,  107 
Pa.  St.  26,  where  the  insured  took  out 
a  policy  on  property,  "his  own,  or  held 
by  him  in  trust  for  others,"  in  which  it 
was  provided  that  it  should  be  void  if 
the  insured  was  not  '''the  sole,  absolute 
and  unconditional  owner  of  the  proper- 
ty insured,"  it  was  held  that  this  provi- 
sion was  not  applicable,  but  that  the  in- 
sured Was  entitled  to  recover  for  any 
of  the  property  in  which  he  had  any 
interest. 

So  where  the  provisions  of  the  policy 
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and  mortgage  clause  are  inconsistent,, 
the  latter  will  control.  German  Ins. 
Co.  V.  Churchill,  26  111.  App.  206. 

3.  Mitchell  Furniture  Cb.  v.  Impe- 
rial F.  Ins.  Co.,  17  Mo.  App.  627; 
Northwestern  Mut.  L.  Ins.  Co.  v. 
Hazelett,  105  Ind.  212;  s.  c,  55  Am. 
Rep.  192. 

4.  Hatch^  V.  New  Zealand  Ins.  Co., 
67  Cal.  122. 

6.  Phcenix  Ins.  Co.  v.  Benton,  87 
Ind.  132;  Chrisman  v.  State  Ins.  Co. 
(Oreg.),  18  Pac.  Rep.  466. 

Where  a  policy  declares  that  the  rep- 
resentations made  in  the  application  are 
warranted  to  be  true,  and  that  the 
policy  shall  be  void  if  they  are  untrue, 
the  falsity  of  these  representations  will 
defeat  the  insurance.  Gluting  v.  Metro- 
p6Iitan  L.  Ins.  Co.  (N.  J.),  13  Atl.  Rep. 
4;  State  Ins.  Co.  v.  Jordan  (Neb.),  38: 
N.  W.  Rep.  839. 

Pennsylvania  and  'Wisconsin  Acts. — 
But  under  act  Pennsylvania,  May  11,, 
1881,  declaring  the  application  inad- 
missible in  evidence,  when  referred  tO' 
in  the  policy,  unless  a  copy  be  attached^ 
the  application  cannot  be  received 
where  a  copy  is  not  attached  to  the- 
policy.  Imperial  Fire  Ins.  Co.  v.  Dun- 
ham, 117  Pa.  St.  460.  The  act  does 
not,  as  to  policies  issued  since  its  pas- 
sage, impair  the  obligation  of  contracts. 
New  Era  Life  Ass'n  v.  Musser,  120  Pa. 
St.  384.  A  statement  written  at  the 
end  of  a  policy,  entitled  "Copy  of 
Application,"  not  containing  any  sig- 
nature, does  not  satisfy  the  act.  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Hallock,, 
(Pa.),  14  Atl.  Rep.  167.  The  same 
decision  was  reached  in  Dunbar  f. 
Phoenix  Ins.  Co.  (Wis.),  40  N.  W, 
Rep.  386,  in  construing  similar  statute 
of  Wisconsin.  The  Pennsylvania  act 
does  not,  however,  prevent  the  intro- 
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not  be  construed  to  be  forfeited  unless  it  also  contains  a  stipula- 
tion that  such  shall  be  the  effect.^ 

Cases  involving  the  construction  of  particular  clauses  are   cited 
in  the  notes.* 


duction  of  the  application  to  show 
fraud.  Carrigan  v.  Mass.  Ben.  Ass'n, 
26  Fed.  Rep.  230. 

1.  Nat.  Bank  -v.  Hartford  F.  Ins. 
Co.,  95  U.  S.  673;  Mut.  F.  Ins.  Co.  v. 
Coatesville  Shoe  Factory,  80  Pa.  St. 
467;  Dwelling  House  Ins.  Co.  v.  Har- 
die,  37  Kan.  674. 

Where  the  contract  of  insurance  on 
a  steamboat  stipulates  for  its  continu- 
ance for  one  year,  "unless  it  is  termi- 
nated or  made  void  by  conditions  here- 
inafter expressed,"  and  contains  a  "per- 
mission to  navigate  the  Ohio  and  Mis- 
sissippi rivers  below  Cairo,"  but  con- 
tains no  condition  expressly  avoiding 
the  policy  for  navigating  the  boat  out- 
side of  the  permitted  waters,  and  the 
boat  made  a  trip  outside  of  these  per- 
mitted waters  and  returned  in  safety 
where  she  was  afterwards  destroyed  by 
fire,  in  no  way  caused  or  contributed  to 
by  such  departure.  Held,  that  the 
only  eifect  of  such  deviation  was  to 
relieve  the  insurer  from  any  loss  hap- 
pening outside  of  the  permitted  waters, 
and  that  said  policy  was  not  avoided 
thereby,  and  that  after  a  temporary  de- 
parture and  return  in  safety  to  the 
permitted- waters  the  insurers  are  liable 
for  a  subsequent  loss  covered  by  the 
policy,  not  caused  or  contributed  to  by 
such  deviation.  Wilkins  f.  Tobacco 
Ins.  Co.,  30  Ohio  St.  317. 

2.  Kerosene  Permit. — A  policy  con- 
taining a  clause  that  kerosene  shall  not 
be  stored  on  the  premises,  except  to  use 
for  lights,  and  to  be  drawn  and  the 
lamps  filled  by  daylight  only,  to  which 
is  attached  two  riders  granting  permis- 
sion to  keep  five  barrels  of  kerosene  and 
to  use  it  for  lights  on  the  premises,  pro- 
vided the  lamps  are  trimmed  and  filled 
by  daylight,  is  avoided  by  drawing  ker- 
osene by  lamplight,  when  an  explosion 
is  caused.  Gunther  v.  Liverpool  etc. 
Ins.  Co.,  34  Fed.  Rep.  501. 

Explosion. — The  clause  "occasioned 
by  explosion  of  any  kind,  by  means  of 
invasion,"  is  not  limited  to  explosions 
occasioned  by  invasion.  Smiley  v.  Cit- 
izens' F.  etc.  Ins.  Co.,  14  W.  Va.  33. 

Combustion  is  to  be  distinguished 
from  explosion.  Smiley  v.  Citizens'  F. 
etc.  Ins.  Co.,  14  W.  Va.  33. 

Wearing  apparel  is  covered  when  in 


ordinary  use  elsewhere  than  on  the 
premises  described.  Longueville  v. 
Western  Assurance  Co.,  51    Iowa   553. 

Benzine. — The  policy  forbade  the  in- 
sured to  "keep  or  have"  on  the  prem- 
ises "petroleum,  naphtha,  benzine,  ben- 
zole, gasoline,  benzine-varnish,"  etc.,  or 
to  "keep,  have  or  use  caraphene,  spirit- 
gas,  or  any  burning  fluid  or  chemical 
oils,"  etc.  Held,  that  this  did  not  pro- 
hibit the  temporary  taking  of  benzine 
on  the  premises  for  the  cleaning  of  ma- 
chinery, and  the  use  of  the  same  there- 
for. Mears  v.  Humboldt  Ins.  Co.,  92 
Pa.  St.  15. 

Gasoline  included  under  "petroleum" 
and  "kerosene."  Kjngs  Co.  F.  Ins. 
Co.  V.  Swigert,  ii  111.  App.  590. 

Location. — A  policy  insured  two 
barns  and  personal  property  "con- 
tained therein."  Also  a  horse  "in 
barn  or  in  fields."  Held,  that  the 
horse  was  so  contained,  though  in  an- 
other barn  than  either  of  those  men- 
tioned.    Trade    Ins.   Co.   v.  Barracliff, 

45  N.  J.  L.  543- 

Live  stock  "on  the  property  described, 
in  the  places  herein  set  forth  and  not 
elsewhere,"  is  descriptive  only,  and  the 
insurers  are  liable  under  such  descrip- 
tion for  a  mare  at  the  time  in  a  certain 
barn,  but  removed  to  another  300  feet 
away,  where  burned.  De  Graff  v. 
Queen  Ins.  Co.,  38  Minn.  501.  Similar 
holding  in  Holbrook  v.  St.  Paul  F. 
Ins.  Co.,  25  Minn.  229. 

The  policy  was  against  fire  and 
lightning,  and  was  on  barn  and  con- 
tents. Horses  were  mentioned  among 
other  things.  The  policy  provided 
that  the  company  should  not  be  liable 
for  the  loss  of  property  while  removed 
from  the  barn.  Held,  that  horses  killed 
in  field  were  not  included,  three  judges 
dissenting.  Haws  v.  St.  Paul  F.  &  M. 
Ins.  Co.  (Pa.),  15  Atl.  Rep.  915. 

A  policy  on  "frame  stable  building, 
occupied  by  insured  as  a  hack,  livery 
and  boarding  stable,"  and  on  "his  car- 
riages,,sleighs,  hacks,  horses,  harnesses, 
blankets,  robes,  and  whips  contained 
therein,"  does  not  cover  a  hack  in  a 
shop  for  repairs  an  eighth  of  a  mile 
away.  Bradbury  v.  Fire  Ins.  Ass'n,  80 
Me.  396. 

Held  in  Trust. — A  policy  on  a  stock 


II  C.  of  L. — 19 


289 


Wai^anties. 


INSURANCE. 


Definition. 


III.  WaeeantDES — 1.  Definition. — A  warranty,   in  the  law  of  in- 
surance, is  a  statement   or  stipulation  inserted  or  referred  to  in, 


of  musical  instruments,  "his  own  or 
held  by  him  in  trust  or  on  commission," 
also  provided  that  goods  held  on  stor- 
age must  be  separately  and  specifically 
insured.  The  insured  received  a  piano 
to  be  forwarded.  Held,  that  the  piano 
was  covered.  Lucas  v.  Liverpool  etc. 
Ins.  Co.,  23  W.  Va.  258;  s.  c,  48  Am. 
Rep.  383. 

Held  on  Storage. — An  exception  of 
goods  held  on  storage  does  not  apply- 
to  furniture  not  in  use  and  stored 
away.  Continental  Ins.  Co.  v.  Pruite, 
65  Tex.  125. 

Fences,  etc. — An  exception  of 
"fences  and  other  yard  fixtures,  side- 
walks, store  furniture  and  fixtures," 
does  not  apply  to  a  wooden  awning  in 
front,  supported  on  pillars  sunk  in  the 
ground,  with  rafters  extending  into  the 
brick  wall;  but  does  apply  to  shelving 
and  an  office  enclosed  with  a  railing  in 
the  interior  of  the  building.  Commer- 
cial F.  Ins.  Co.  V.  Allen,  80  Ala.  571. 

When  Loss  Covered. — A  policy  on  a 
"hop-house  while  drying  hops,"  from 
August  15th  to  October  15th,  1875, 
does  not  cover  a  loss  happening  within 
the  specified  time  but  not  while  drying 
hops.  Langworthy  v.  Oswego  etc.  Ins. 
Co.,  85  N.  Y.  632. 

Fixtures  in  a  factory  are  not  covered 
by  "store  fixtures."  Thurston  v.  Union 
Ins.  Co.,  17  Fed.  Rep.  127. 

"Premises"  does  not  apply  to  per- 
sonal property.  Carr  v.  Roger  Will- 
iams Ins.  Co.,  60  N.  H.  513. 

Transfer  Fraudulent  as  to  Creditors. 
— Consent  was  given  to  an  assignment 
of  a  policy,  on  representation  that  the 
assignor  had  sold  his  interest  in  the 
property  to  the  assignee,  the  local  agent 
of  the  company.  In  fact  the  transfer  was 
fraudulent  as  to  creditors.  Held,  that 
the  company,  under  a  provision  in  the 
policy  for  forfeiture  in  case  of  misrepre- 
sentation of  interest  in  the  property, 
was  not  liable  for  loss  happening  after 
the  transfer,  notwithstanding  its  agent 
was  a  party  to  the  fraud.  Phoenix  Ins. 
Co.  V.  Wihis  (Tex.),  6  S.  W.  Rep.  825. 

Watchman. — One  condition  of  a  pol- 
icy on  premises,  a  part  of  which  was  a 
mill,  required  the  insured,  during  all  the 
time  the  mill  was  idle,  to  employ  a 
watchman  to  be  in  and  upon  the  prem- 
ises insured,  day  and  night.  A  watch- 
man was  employed,  but  at  the  time  of 
the  fire  was   about  65   feet   away   from 


the  premises  insured,  though  engaged 
in  watching  the  same,  and  was  upon 
higher  ground,  from  which  he  had  a 
better  view  of  the  insured  premises  than 
if  he  had  been  in  the  mill.  Held,  that 
the  condition  had  been  complied  with. 
Sierra  M.,  S.  &  M.  Co.  v.  Hartford 
Fire  Ins.  Co.  (Cal.),  18  Pac.   Rep.  267. 

Further  cases  construing  particular 
provisions  of  fire  policies,  with  the  sub- 
ject of  such  provisions,  are: 

OwnersMp — Planters'  Mut.  Ins.  Co, 
V.  Engle,  52  Md.  468. 

Carpenters'  risk — Alkan  v.  N.  H. 
Ins.  Co.,  53  Wis.  136. 

Term  of  renewal^Scott  -v.  Home  Ins. 
Co.,  53  Wis.  238. 

Location — N.  Y.  etc.  Despatch  Ex. 
Co.  V.  Traders'  etc.  Ins.  Co.,  132  Mass. 
377;  s.  c,  42  Am.  Rep.  440. 

Participating  policy  does  not  create 
a  trust  relation  between  the  holder  and 
the  company.  Taylor  v.  Charter  Oak 
Life  Ins.  Co.,  9  Daly  (N.  Y.)  489. 

Amount. — Where  one-third  of  the 
amount  of  the  policy  is  payable  if  death 
occurs  after  three  and  within  six  months; 
two-thirds  if  after  six  months  and 
within  a  year,  and  the  whole  if  after  a 
year,  the  whole  amount  is  payable  if 
the  insured  dies  within  three  months. 
Metropolitan  L.  Ins.  Co.  v.  Drach,  loi 
Pa.  St.  27S. 

Paid-up  Policy. — A  life  policy  en- 
dorsed "non-forfeitable"  and  containing 
a  provision  entitling  the  insured,  in  case 
of  forfeiture,  to  a  new  policy  for  as 
many  tenths  of  the  original  insurance  as 
there  have  been  premiums  paid,  does 
not  obligate  the  company  to  insert  a 
similar  provision  in  the  new  policy,  but 
they  may  make  it  forfeitable.  People 
V.  Knickerbocker  L.  Ins.  Co.,  103  N.  Y. 
480. 

Further  cases  construing  particular 
provisions  of  life  policies,  with  the  sub- 
ject of  such  provisions,  are: 

Substitution  of  beneficiary: — Eiseman 
t;.  Judah,  l  Flip.  (U.  S.)  627;  Packard  v. 
Cora.  Mut.  L.  Ins.  Co.,  9  Mo.  App. 
469;  Pilcher  v.  N.  Y.  L.  Ins.  Co.,  33 
La.  An.  322.;  Pingrey  v.  Nat.  L.  Ins. 
Co.,  144  Mass.  374;  Nally  v.  Nally,  74 
Ga.  669. 

Time  of  demand  of  policy — Mich. 
Mut.  Life  Ins.  Co.  z>.  Bowes,  42 
Mich.   ig. 

Beneficiary — Tennes  v.  Northwestern 
Mut.  L.  Ins.  Co.,   26   Minn.  271;   Hull 
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and  made  a  part  of,  the  policy,  upon  the  truth  or  performance  of 
which,  on  the  part  of  the  insured,  the  validity  of  the  contract 
depends.! 

A  statement  or  stipulation  incorporated  into  a  policy  or  re- 
ferred to  therein  and  made  a  part  thereof  may  not  be  a  war- 
ranty, but  it  usually  is.  This  is  the  chief  characteristic  of  a  war- 
ranty, and  if  there  be  nothing  to  indicate  the  contrary,  such  it 
will  be  construed  to  be.^ 

2.  Form. — No  particular  form  or  set  of  words  is  essential  to 
constitute  a  warranty.  However,  if  it  clearly  appears  from  the 
instrument  that  a  statement  or  stipulation  inserted  was  not  in- 
tended to  operate  as  a  warranty,  it  will  not  be  given  that  effect.^ 

3.  Effect  of  Warranty. — The  effect  of  a  warranty  is  to  make  void 
the  policy  if  the  statenients  made  are  not  literally  true,  or  if  the 
stipulations  adopted  are  not  fully  observed,*  without  regard  to 


V.  Hull,  62  How.  Pr.  (N.  Y.)  100; 
Batty's  Estate,  12  Phila.  (Pa.)  29;  Mc- 
Dermott  v.  Centennial  Mut.  L.  Ass'n, 
24  Mo.  App.  73.        .  ■  ' 

1.  "An  express  warranty  is  a  stipu- 
lation inserted  in  writing  on  the  face  of 
the  policy,  on  the  literal  truth  or  fulfill- 
ment of  which  the  validity  of  the  entire 
contract  depends."  Arnould  Ins.  577. 
See  also  May  on  Ins.  179. 

It  was  held  a  warranty  where  the  in- 
sured made  statements  regarding  his 
age  in  the  application,  and  it  was  pro- 
vided in  the  policy  that  it  should  be 
void  if  statements  were '  in  any  respect 
untrue.  Linz  v.  Mass.  Ins.  Co.,  8  Mo. 
App.  363. 

A  policy  of  fire  insurance  stated  that 
the  property  insured  was  contained  in 
their  frame  storehouse,  with  slate  roof, 
situate  "detached  at  least  one  hundred 
feet"  on  the  east  side  of  Lake  Cham- 
plain.  Held,  that  the  words  quoted 
were  not  mere  description  of  the  build- 
ing, but  related  to  the  character  of  the 
risk  and  amounted  to  a  warranty  that 
no  other  building  of  such  size  and  char- 
acter as  to  constitute  an  exposure  and 
increase  the  risk  stood  within  the  dis- 
tance specified.  Burleigh  v.  Gebhard 
F.  Ins.  Co.,  90  N.  Y.  220. 

2.  Kentucky  etc.  Mut.  Ins.  Co.  v. 
Southard,  8  B.  Mon.  (Ky.)  634. 

The  statement  of  an  applicant  that 
he  is  married  when  he  is  single  is  a 
warranty.  Jeffries  v.  Union  Mut.  L. 
Ins.  Co.,  I  McCrary  (U.  S.)  114. 

3.  Fitch  V.  American  etc.  L.  Ins. 
Co.,  59  N.  Y.  587;  Kingsley  v.  New 
"Eng.  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.) 

393;  Howard  etc.  Ins.  Co.  v.  Cormick, 
24  111-  455- 


4.  Hartford  L.  etc.  Ins.  Co.  v. 
Gray,  91  111.  159;  Bennett  v.  Agricul- 
tural Ins.  Co.,  50  Conn.  420;  Bloom- 
ing Grove  IVfut.  F.  Ins.  Co.  v.  McAn- 
erney,  102  Pa.  St.  335;  Ala.  Gold  L.  Ins. 
Co.  V.  Garner,  77  Ala.  210;  Conn.  Mut. 
L.  Ins.  Co.  v.  Pyle,  44  Ohio  St.  19. 

The  applicant  warranted  that  the 
building  insured  was  a  dwelling  occu- 
pied by  himself.  In  fact  it  was  an  un- 
finished building  and  never  had  been 
occupied.  Held,  a  breach  of  the  war- 
ranty. Pottsville  Mut.  F.  Ins.  Co.  v. 
Fromm,  100  Pa.  St.  347. 

In  Brooks  v.  Standard  F.  Ins.  Co.,  1 1 
Mo.  App.  349,  the  insured  warranted 
that  he  would  keep  a  watchman  on  the 
premises  nights.  This  was  not  com- 
plied with  bj-  requiring  one  to  sleep 
there. 

Where  the  building  insured  was  de- 
scribed as  "two  stories  high"  and  the 
main  part  was  so,  but  a  small '  rear  ad- 
dition was  only  one  story  high,  it  was 
held  that  this  was  not  a  breach  of  the 
warranty.  Wilkins  v.  Germania  F. 
Ins.  Co.,  57  Iowa  529.  Similar  holding 
where  building  described  as  a  boarding 
house  was  partly  occupied  as  a  bar  and 
billiard  room.  Martin  v.  State  Ins. 
Co.,  44  N.  J.  L.  485;  s.  c,  43  Am.   Rep. 

397-  , 

A  denial  by  the  applicant  in  his 
application  that  he  had  any  of  the 
specified  diseases,  though  he  had  had 
one  or  two  temporary  attacks  of  one  of 
them,  does  not  avoid  the  policy.  North- 
western Mut.  L.  Ins.  Co.  V.  Heimann, 
93  Ind.  24;  Conn.  Mut.  L.  Ins.  Co.  v.  ■ 
Union  Trust  Co.,  112  U.  S.  250;  Dreier 
V.  Continental  L.  Ins.  Co.,  24  Fed. 
Rep.  670. 


291 


Warranties. 


INSURANCE. 


Effect  oif  Warranty. 


their  actual  materiality,^  the  wilfulness  of  the  falsity  or  non-ob- 
servance,^ or  the  cause  of  the  loss.  By  them  the  parties  have 
seen  fit  to  settle  conclusively  the  materiality  of  the  matters, 
involved,^  so  that  their  absolute  observance  is  essential  to 
recovery  on  the  policy.* 


One  may  have  dyspepsia  in  its  milder 
form  and  say  tiiat  liis  health  is  sound 
without  misrepresentation.  Morrison 
V.  Wis.  Odd  Fellows  Mut.  L.  Ins.  Co., 
59  Wis.  162. 

A  warranty  that  a  person  is  in  good 
health  means  to  ordinary  observation 
and  in  outward  appearance.  Grattan 
V.  Metropolitan  Life  Ins.  Co.,  92  N.  Y. 
274.  Or  freedom  from  any  conscious  de- 
rangement of  important  organic  func- 
tions. Goucher  v.  Northwestern  Trav- 
eling Men's  Ass'n,  20  Fed.  Rep.  594; 
Schwarzbach  v.  Ohio  Val.  Prot. 
Union,    25   W.    Va.   622. 

"Severe  illness"  means  such  as  has 
a  permanent  detrimental  effect  on  the 
system.  Goucher  -v.  Northwestern 
Traveling  Men's  Ass'n,  29  Fed.  Rep. 
596- 

Where  the  statements  made  are  war- 
ranted to  be  true  "so  far  as  the  appli- 
cant knows,"  there  is  no  absolute  cove- 
nant that  all  answers  or  statements  are 
true,  but  only  so  far  as  known.  Red- 
man V.  Hartford  F.  Ins.  Co.,  47  Wis. 
89;  Wilkins  v.  Germania  F.  Ins.  Co., 
57  Iowa  529. 

The  case  of  Hansen  v.  American 
Ins.  Co.,  57  Iowa  741,  holds  that  it  is 
no  excuse  for  false  representations  that 
the  agent  knows  the  facts. 

1.  Witherell  v.  Maine  Ins.  Co.,  49 
Me.  200;  Columbian  In^.  Co.  v.  Cooper, 
50  Pa.  St.  331;  Sayles  v.  N.  W.  Ins. 
Co.,  2  Curtis  (U.  S.)  612;  Thomas  v. 
Fame  Ins.  Co.,  108  111.  91;  Duckett  v. 
Williams,  2  C.  &  M.  348;  Anderson  v. 
Fitzgerald,  24  Eng.  L.  &  Eq.  i;  4  H.  of 
L.  Cas.  484. 

2.  Fisher  v.  Crescent  Ins.  Co.,  33 
Fed.  Rep.  544;  Glade  v.  Germania  F. 
Ins.  Co.,  56  Iowa  400;  Commonwealth 
Mut.  F.  Ins.  Co.  V.  Huntzinger,  98  Pa. 
St.  41. 

3.  Ala.  Gold  L.  Ins.  Co.  v.  Garner, 
77  Ala.  210. 

4.  Daniels  v.  Hudson  River  F.  Ins. 
Co.,  12  Cush.  (Mass.)  416;  Campbell  v. 
New  Eng.  Mut.  L.  Ins.  Co.,  98  Mass. 
381 ;  Dwight  V.  Germania  L.  Ins.  Co., 
103  N.  Y.  341;  Dowd  V.  American  F. 
Ins.  Co.,  41  Hun  (N.  Y.)  139;  Ripley 
V.  Aetna  F.  Ins.  Co.,  30  N.  Y.  136; 
Mayer  v.  Eq.  Reserve  Fund  L.  Ass'n, 
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2  N.  Y.  S.  Nat.  Rep.  79;  State  Ins.  Co. 
V.  Jordan  (Neb.),  38  N.  W.  Rep.  839;.. 
Hoffman  v.  Supreme  Council  Am.  L. 
of  H.,  35  Fed.  Rep.  252;  MuUinw.  Ver- 
mont Mut.  F.  Ins.  Co.,  54  Vt.  223;, 
Cuthbertson  v.  N.  Car.  Home  Ins.  Co., 
96  N,  Car.  480;  Scottish  Union  etc.  Ins. 
Co.  V.  Petty,  21  Fla.  399;  Mount 
Leonard  Milling  Co.  v.  Liverpool  etc. 
Ins.  Co.,  25  Mo.  App.  259;  Roberts  v. 
State  Ins.  Co.,  26  Mo.  App.  92;  Garver 
V.  Hawkeye  Ins.  Co.,  69  Iowa  202. 

A  breach  of  a  warranty  is  not  estab- 
lished, however,  by  showing  the  records 
of  several  unsatisfied  judgments  against 
a  former  owner,  rendered  while  he 
owned  the  premises,  where  it  appears 
that  two  had  been  collected  by  execu- 
tion before  the  date  of  the  application,, 
and  that  the  debtor  held  receipts  in  full 
in  the  other  cases;  nor  that  there  was 
pending  at  the  time  an  action  by  a 
judgment  creditor  of  a  former  owner 
to  subject  the  property  to  his  judgment 
on  the  ground  that  the  conveyance  by 
the  debtor  to  an  intermediate  grantee, 
and  by  that  grantee  to  the  applicant, 
was  for  the  purpose  of  delaying  the 
plaintiff  in  the  collection  of  his  judg- 
ment, which  judgment  had  not  been  ob- 
tained at  the  time  of  the  conveyance, 
there  being  no  allegation  that  the 
former  owner  retained  any  interest  in 
the  land,  or  that  full  ownership  did  not 
pass  by  the  conveyance  to  the  appli- 
cant. Lang  V.  Hawkeye  Ins.  Co. 
(Iowa),  39  N.  W.  Rep.  86. 

But  a  breach  of  warranty  was  es- 
tablished where  it  was  shown  that  the 
insured  gave  birth  to  a  child  in  Novem- 
ber, 1887,  and  was  sick  with  typhoid 
fever  in  January,  1888,  from  which  she 
got  up  in  March  following,  and  that  ap- 
plication was  made  the  first  of  that 
month,  and  that  on  May  12th,  1888,  her 
physician  found  her  weak  with  a  cough, 
and  sick  with  consumption,  of  which 
she  died  July  21st,  1888,  and  she  stated 
in  the  application  that  she  was  at  that 
date  in  good  health,  and  had  usually 
had  good  health.  Maine  Ben.  Ass'n  v. 
Parks  (Me.),  16  Atl.  Rep.  339. 

So  in  Edington  v.  Aetna  L.  Ins.  Co.^ 
77  N.  Y.  564,  the  applicant  warranted, 
that  he  usually  enjoyed   good  health,. 
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4.  Warranties,  Afiirmative  and  Promissory. — Warranties  are  affirma- 
tive or  promissory.  An  affirmative  warranty  is  one  which  affirms 
the  existence  of  certain  facts  at  the  time  of  the  insurance.  A 
promissory  warranty  is  one  which  requires  the  performance  or 
omission  of  certain  things,  or  the  existence  of  certain  facts  after 
the  taking  out  of  the  insurance.* 

5.  A  Part  of  Policy. — It  has  been  stated  that  to  be  a  warranty 
the  statement  or  stipulation  must  be  made  in  some  way  a  part  of 
the  policy,  but  whether  or  not  this  is  the  case  may  sometimes  be 
a  question.  If  they  are  incorporated  into  the  instrument  itself, 
or  are  therein  expressly  referred  to  and  made  a  part  thereof,  there 
<can  be  no  doubt  of  their  character ;*  but  where  this  has  not 
been  done,  the  question  may  be  less  certain.  Upon  this  feature 
of  warranties  the  following  decisions  of  interest  have  been  made : 
It  is  a  warranty  where  the  matter  is  written  on  the  margin  of  the 
policy ,3  or  in  several  papers,  each  referring  to  the  others  as  a 
part  of  the  contract;*  where  certain  rules  and  regulations 
are  referred  to  as  the  "  accompanying  articles,"  ^  or  are 
■printed  upon  the  same  sheet  without  any  reference  thereto.® 
It  is  not  a  warranty  where  by-laws  are  printed  upon  the  back 
■of  the  policy  with  no  reference  thereto  in  the  body  of  the  same  ;  ' 
or  where  another  paper  is  referred  to  with  no  indication  that  it 
was  the  intention  to  make  it  a  part  of  the  policy,*  or  a  war- 


and  had  not  had  any  severe  disease  for 
seven  years.  He  died  within  three 
jrears  thereafter  of  nervous  apoplexy. 
The  defendant  was  not  allowed  tp  show 
that  his  disease  was  of  long  standing, 
■but  this  was  held  to  be  error.  And  in 
Goucher  v.  Northwestern  Traveling 
Men's  Ass'n,  20  Fed.  Rep.  596, 
"severe  illness"  was  construed  to  mean 
such  as  has  permanent  detrimental  ef- 
fect on  the  physical  system,  and  "good 
health,"  freedom  from  any  conscious 
derangement  of  important  organic 
functions.  So  where  the  applicant 
stated  that  he  was  a  laborer,  when  he 
had  not  labored  for  years,  the  policy 
was  void.  United- Brethren  Mut.  Aid 
Soc.  V.  White,  100  Pa.  St.  12. 

1.  Stout  V.  City  F.  Ins.  Co.,  12  Iowa 
371;  Jennings  v.  Chenango  Co.  Mut. 
Ins.  Co.,  2  Denio   (N.  Y.)  78. 

In  the  application  plaintiff  said  in 
•answer  to  the  question,  "Is  smoking  or 
drinking  of  spirituous  liquors  allowed 
on  the  premises  ?"  "No."  The  state- 
ments in  the  application  were  made 
warranties.  During  the  life  of  the  pol- 
icy the  insured  smoked  on  the  prem- 
ises, but  the  fire  did  not  have  that 
source.  Held,  that  the  question  and 
answer  referred  merely  to  the  rule  on 
-.the  subject  at  the  time  of  the   applica- 


tion, and  not  to  the  question  whether 
that  rule  might  be  kept  or  broken  in 
the  future.  Hosford  v.  Germania  Fire 
Ins.  Co.,  127  U.  S.  399. 

The  applicant  was  asked  if  there  was 
a  watchmar.  in  the  mill  at  night,  and  if 
the  mill  was  ever  left  alone.  He  re- 
plied, "No  regular  watchman,  but  one 
or  two  hands  sleep  in  the  mill."  Held, 
a  continuing  warranty.  Blumer  v. 
Phoenix  Ins.  Co.,  48  Wis.  535;  s.  u.,  33 
Am.  Rep.  830. 

2.  Cushman  v.  U.  S.  L.  Ins.  Co.,  70 
N.  Y.  72. 

3.  Patch  V.  Phoenix  Mut.  Life  Ins. 
Co.  (Vt.),  2  Ins.  L.  J.  36;  Bean  v. 
Stupart,  Doug.  11. 

4.  Babbitt  v.  Liverpool  etc.  Ins. 
Co.,  66  N.  Car.  70. 

5.  Hill  V.  Equitable  Mut.  Fire  Ins. 
Co.,  6  Ins.  L.  J.  312. 

6.  Roberts  v.  Chenango  Co.  Mut. 
Ins.  Co.,  3  Hill  (N.  Y.)  501;  Murdock 
V.  Chenango  Co.  Mut.  Ins.  Co.,  2 
Comst.  (N.  Y.)  210;  Kensington  Bank 
V.  Yerkes,  86  Pa.  St.  227. 

7.  Kingsley  v.  New  Eng.  Mut.  F. 
Ins.  Co.,  8  Cush.  (Mass.)  393. 

8.  Houghton  v.  Mfg.  Mut.  F.  Ins. 
Co.,  8  Met.  (Mass.)  114;  Snyder  v. 
Farmers'  Ins.  &  Loan  Co.,  16  Wend. 
(N.  Y.)  481;  Le  Roy  v.  Market  F.   Ins. 
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ranty;*  or  where  another  paper  to  which  no  reference  is- made 
in  the  pohcy  is  attached  thereto,*  or  folded  therein.^ 

Statements  contained  in  the  application  are  not  warranties  un- 
less made  a  part  of  the  policy.* 

In  case  of  doubt  as  to  whether  a  statement  or  stipulation  is  a 
warranty,  or  merely  a  representation,  the  latter  construction  will 
be  given.  To  be  given  the  former,  it  must  be  clear  that  it  was 
so  intended.^  \ 


Co.,  39  N.  Y.  90;  Delonguemere  v. 
Tradesmen's  Ins.  Co.,  2  Hall  (N.  Y.) 
589;  Wall  V.  Howard  Ins.  Co.,  14  Barb. 
(N.  Y.;  383;  Commonwealth  Ins.  Co. 
V.  Monninger,  18  Ind.  352;  Sheldon  v. 
Hartford  F.  Ins.  Co.,  22  Conn.  235; 
Aetna  Ins.  Co.  v.  Grube,  6  Minn.  82. 
And  see  Edington  v.  Mut.  L.  Ins.  Co., 
67  N.  Y.  185. 

1.  Aetna  Ins.  Co.  v.  Grube,  6  Minn. 
82;  Redman  v.  Hartford  F.  Ins.  Co., 
47  Wis.  8g;  Elliott  v.  Hamilton  Mut. 
Ins.  Co.,  13  Gray  (Mass.)  139;  Fitch  v. 
American  etc.  Ins.  Co.,  59  N.  Y.  557. 

2.  Bize  V.  Fetcher,  Doug.  13,  N. 
But  see  Sillem  v..  Thornton,  3  E.  &  B. 
868. 

3.  Pawson  v.  Barnevelt,  Doug.  13, 
N. 

4.  Dunny  XK  Conway  S.  &  M.  Ins. 
Co.,  13  Gray  (Mass.)  492;  Columbia 
Ins.  Co.  V.  Cooper,  50  Pa.  St.  331; 
Shoemaker  v.  Glens  Falls  Ins.  Co.,  60 
Barb.  (N.  Y.)  84. 

5.  Campbell  v.  New  Eng.  Mut.  L. 
Ins.  Co.,  98  Mass.  381;  Blood  v.  How- 
ard F.  Ins.  Co.,  12  Cush.  (Mass.)  472; 
Daniels  v.  Hudson  River  F.  Ins.  Co., 
12  Cush.  (Mass.)  426;  Sayles  v.  N.  W. 
Ins.  Co.,  2  Curt.  (U.  S.)  610;  Conover 
V.  Mass.  Mut.  L.  Ins.  Co.,  3  Dill.  (U. 
S.)  217;  Nat.  Bank  v.  Hartford  F.  Ins. 
Co.,  95  U.  S.  673;  Towne  v.  Fitchburg 
etc.  Ins.  Co.,  7  Allen  (Mass.)  51:  Clin- 
ton V.  Hope  Ins.  Co.,  45  N.  Y.  454; 
Trench  v.  Chenango  Co.  Mut.  Ins.  Co., 
7  Hill  (N.  Y.)  122;  Westfall  v.  Hudson 
River  F.  Ins.  Co.,  2  Duer  (N.  Y.)  490; 
Wheelton  v.  Hardesty,  8  El.  &  B.  232; 
Stokes  V.  Cox,  i  H.  &  N.  Exch.  320; 
Miller  v.  Mut.  Ben.  L.  Ins.  Co.,  31 
Iowa  216;  Watertown  Fire  Ins.  Co.  v. 
Simons,  96  Pa.  St.  520;  Ala.  Gold  L. 
Ins.  Co.  V.  Johnston,  80  Ala.  467; 
American  Popular  Life  Ins.  Co.  v. 
Day,  39  N.  J.  L.  89;  Anders  v.  Supreme 
Lodge  Knights  of  Honor  (N.  J.),  17 
Atl.  Rep.  iig.  And  see  Lindsey  v. 
Union  Mut.  Ins.  Co.,  3  R.  I.  157;  Wil- 
son ri.  Conway  Ins.  Co.,  4  R.  I.  141; 
Howard  F.  &  M.  Ins.  Co.  v.  Cormick, 


24  111.  451;;  Woodruff  V.  Imperial  F. 
Ins.  Co.,  §3  N.  Y.  133.  In  a  Kentucky 
case  illustrating  this  subject,  Mar- 
shall, C.  J.,  said:  "Whatever  might 
be  the  doctrine  in  case  of  marine  poli- 
cies, in  making  which  the  insurer  is  in 
general  wholly  tlepertdent  upon  the 
statements  of  the  insured,  with  regai'd 
to  the  property  and  the  risk,  it  has  been 
seriously  doubted,  and,  so  far  as  we 
know,  has  not  been  established  by 
judicial  decisions,  whether  the  princi- 
ple of  construing  every  matter  of  mere 
description  contained  in  the  body '  of 
the  policy  into  a  warranty,  should  be 
applied  with  the  same  strictness  to  fire 
policies,  where  the  misdescription  is  not 
generally  the  mistake  of  tfie  under- 
writer's own  surveyor.  These  war- 
ranties being  conditions  precedent, 
which  must  be  performed  or  be  true, 
however  immaterial,  there  is  an  obvious, 
propriety  that  they  should  be  contained! 
in  the  policy,  which  is  to  be  kept  by  the 
insured,  not  only  that  he  may  be  enabled 
to  make  the  proper  averments  when  he 
comes  to  "declare,  but  that  he  may  be 
fully  apprised  of  the  eifect  intended  to 
be  given  to  his  statements.  Since  if 
they  are  considered  merely  as  repre- 
sentations, it  is  suificient  that  they  were 
made  without  fraud,  and  are  substan- 
tially true  in  every  point  material  to 
the  risk.  Under  these  considerations 
we  are  of  opinion  that  it  is  at  least  safe 
to  conclude  that  the  reference  in  this 
policy  to  the  application  and  sur^'ey  as 
a  part  thereof,' being  a  part  of  the  clause 
which  vacates  the  policy  if  the  premises 
should,  at  the  time  of  anj'  fire,  be  occu- 
pied for  purposes  more  hazardous  than 
at  the  date  of  the  instrument,  should  be 
understood  as  merely  identifying  the 
description  and  condition  of  the  prop- 
erty at  that  time,  for  the  standard  of 
comparison  in  case  of  fire;  that  no  other 
force  or  effect  was  intended  to  be  given 
the  writings  referred  to,  than  as  being  a 
description  of  the  nature  or  purposes  of 
the  occupation  of  the  building  at  the 
time;     and  "that   as  the  clause  .points- 
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As  stated,  a  statement  or  stipulation  in  the  policy  may  not  be 
a  warranty,  as  where,  from  the  words  employed,  if  appears  that 
it  was  not  intended  that  it  should  have  such  effect. ^  Thus, 
where  the  application  is  made  a  part  of  the  policy,  but  the  state- 
ments there  made  are  called  representations,  they  will  be  so 
treated.* 

If  a  statute  provides  that  the  conditions  of  insurance  shall  be 
stated  in  the  body  of  the  policy,  and  they  are  there  stated  in 
substance,  with  a  reference  to  them  on  another  page,  where  they 
are  printed  in  full,  it  is  sufficient  ;  but  where  they  are  only  re- 
ferred to  with  the  stipulation  that  they  shall  constitute  a  part  of 
the  contract,  and  it  is  declared  that  the  policy  is  made  with  refer- 
ence thereto,  it  is  not  sufficient  to  constitute  them  a  part  of  the 
contract.* 

An  application  is  not  essential  to  the  validity  of  a  policy  by 
reason  of  one  being  referred  to.* 

When  a  policy  is  accepted  by  the  insured,  it  is  binding  upon 
both  parties  according  to  the  terms  therein  contained. 

The  omission  of  the  applicant  to  answer  certain  questions  in 
the  application  is  not  a  warranty  that  there  is  no  answer  to  make, 


expressly  to  the  sort  of  variance 
against  which  it  intends  to  guard,  viz., 
a  more  hazardous  occupation,  and  de- 
clares expressly  the  consequence  of 
such  variance,  these  declarations  should 
be  regarded  as  expressing  the  entire 
scope  and  object  of  the  reference  be- 
yond vfhich  it  cannot  be  carried  with- 
out violating  the  apparent  intention  of 
the  parties.  The  entire  clause,  includ- 
ing the  reference  to  the  application  and 
the  survey,  was  intended  to  secure 
the  insurers  from  loss  by  a  change  in 
the  occupancy  of  the  premises  which 
should  increase  the  risk,  and  not  to 
bind  the  other  party  to  the  truth  of  im- 
material statements  not  affecting  the 
risk,  nor  to  preclude  him  from  changes 
either  in  the  plan  or  occupation  of  the 
premises,  unless  the  hazard  should 
be  thereby  increased.  And  the  written 
application  and  survey  were  referred 
to  as  fixing  the  standard  of  comparison, 
and  not  for  the  purpose  of  creating  or 
evidencing  any  covenant  or  warranty 
on  the  part  of  the  insured,  as  to  the 
condition  or  occupation  of  the  premises 
at  the  time  the  insurance  was  made. 
The  only  covenant  or  warranty  on  this 
subject  is  contained  in  that  part  of  the 
policy  which  describes  the  building  as 
a  mansion  house,  situated,  etc.,  and 
states  that  it  was  then  occupied  as  a 
dwelling-house.  The  facts  alleged  in 
these  pleas,  that  one  room  was  occupied 
as  a    kitchen,   cannot    be   taken   as   a. 


breach  of  this  warranty."  Kentucky 
etc.  Mut.  Ins.  Co.  v.  Southard,  8  B. 
Mon.  (Ky.)  634. 

1.  Moulor  V.  American  L.  Ins.  Co., 
m  U.  S.  335;  Conover  v.  Mass.  Mut. 
L.  Ins.  Co.,  3  Dill.  (U.  S.)  217;  Miller 
v.  Mut.  Ben.  L.  Ins.  Co.,  31  Iowa  2i6; 
Campbell  v.  New  Etig.  Mut.  L.  Ins. 
Co.,  98  Mass.  381;  Price  v.  Phoenix 
Mut.  L.  Ins.  Co.,  17  Minn.  497; 
Schwarzbach  x\  Ohio  Val.  Prot.  Union, 
25  W.  Va.  622;  Lebanon  Mut.  Ins.  Co. 
V.  Losch,  109  Pa.   St.   100. 

A  circumstance  can  be  included  by 
implication  only  when  it  is  manifestly 
material  to  the  risk.  Appleton  Iron  Co. 
V.  British  Am.  Ins.  Co.,  46  Wis.  23; 
O'Neill  V.  Buffalo  Fire  Ins  Co.,  3 
Comst.  (N.  Y.)  122;  Swick  v.  Home  L. 
Ins.  Co.,  2  Dill.  (U.  S.)  160. 

A  paper  was  pasted  to  a  policy  con- 
taining a  requirement  that  the  insured 
should  keep  a  record  of  sales  "war- 
ranted to  be  kept  in  an  iron  safe  at 
night."  Held,  a  representation,  and 
not  a  warranty.  Goddard  v.  East  Tex. 
F.  Ins.  Co.,  67  Tex.  69. 

2.  Houghton  v.  Mfrs.  Mut.  F. 
Ins.  Co.,  8  Met.  (Mass.)  114.  See  also 
Boardman  v.  N.  H.  Mut.  Fire  Ins.  Co., 
20  N.  H.  557;  Virginia  F.  &  M.  Ins. 
Co.  V.  Kloeber,  31  Graft.  (Va.)  749. 

3.  Mullany  v.  Nat.  etc.  Ins.  Co.,  118 
Mass.  393;  Eastern  R.  Co.  v.  Relief  F. 
Ins.  Co.,  98  Mass.  420. 

4.  Newman  v.   Springfield  F.  &  M. 
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nor  is  a  partial  answer  a  warranty  beyond  what  is  stated.^  The 
issuance  of  a'poHcy  on  such  an  application  is  a  waiver  of  a  failure 
to  answer,  or  to  answer  fully .^ 

If  the  questions  in  the  application  be  indefinite,  and  an  answer 
is  truly  made  in  some  proper  sense,  it  is  sufficient.^ 

6.  Warranty  of  Correct  and  Temperate  Habits. — It  is  usually  war- 
ranted by  the  applicant  for  life  insurance  that  he  is  of  correct  and 
temperate  habits.  This  refers  to  the  habits  of  the  insured  as  to 
the  use  of  intoxicating  liquors,  and  not  to  occdisiorxal  practices; 
and  if  his  usual  and  general  habits  were  to  abstain,  or  to  use  in 
moderation,  an  occasional  indulgence  to  excess  would  not  be  a 
breach.* 

But  it  is  not  necessary  to  the  existence  of  intemperate  habits 
that  the  excessive  use  of  intoxicating  liquor  should  be  continuous 
and  daily. ^ 

IV.  Repeesentations — 1.  Definition  and  Explanation. — A  repre- 
sentation, in  the  law  of  insurance,  is  an  incidental   statement  or 


Ins.  Co.,  17  Minn.  123;  Blake  v.  Exch. 
Mut.  Ins.  Co.,  12  Gray  (Mass.)  265; 
Commonwealth  v.  Hide  etc.  Ins.  Co., 
112  Mass.  136. 

1.  Dilleber  v.  Home  L.  Ins.  Co.,  69 
N.  Y.  256;  Phoenix  L.  Ins.  Co.T.  Rad- 
din,  120  U.  S.  183. 

2.  Liberty  Hall  Ass'n  v.  Housatonic 
Mut.  F.  Ins.  Co.,  7  Gray  (Mass.)  261; 
Bardwell  v.  Conway  Mut.  Fire  Ins. 
Co.,  122  Mass.  90;  Lorillard  F.  Ins.  Co. 
V.  McCuUoch,  21  Ohio  St.  176;  Dayton 
Ins.  Co.  V.  Kelly,  24  Ohio  St.  345; 
Newman  v.  Springfield  F.  &  M.  Ins. 
Co.,  17  Minn.  123. 

An  application  for  life  insurance 
contained  the  following  questions  : 
"  (28)  Has  any  application  been  made 
to ,  this  or  any  other  company  for  as- 
surance on  the  life  of  the  party  ?  If  so, 
with  what  result  1  What  amounts  are 
now  assured  on  the  life  of  the  party, 
'and  in  what  companies  ?  If  already  in- 
sured in  this  company,  state  the  num- 
ber of  the  policy  ?"  The  answer  was  as 
follows  :  "$10,000,  Equitable  Life  As- 
surance Society."  Held,  that  the 
answer  only  purported  to  be  to  the 
third  question,  and  that  being  answered 
truly,  and  the  policy  having  been  issued 
without  requiring  the  other  three  ques- 
tions to  be  answered,  it  was  no  defence 
that  the  insured  had  made  other  appli- 
cations and  been  refused,  even  though 
his  omission  to  st^te  this  was  inten- 
tional. Phoenix  L.  Ins.  Co.  v.  Raddin, 
120  U.  S.  183. 

3.  Wilson  V.  Hampden  F.  Ins.  Co., 
4  R.   I.    159;   Wilson  V.  Conway  Ins. 


Co.,  4  R.  I.  141;  Cumberland  Val.  Mut. 
Prot.  Co.  V.  Schell,  29  Pa.  St.  31; 
Western  Ins.  Co.  v.  Cropper,  32  Pa. 
St.  351,  Campbell  v.  Merchants'  etc. 
F.  Ins.  Co.,  37  N.  H.  35,  yEtna  Ins. 
Co.  V.  Jackson,  16  B.  Mon.  (Ky.)  242, 
Bartlett  v.  Union  Mut.  F.  Ins.  Co.,  46 
Me.  500. 

In  Niagara  F.  Ins.  Co.  v.  Miller,  120 
Pa.  St.  504,  the  warranty  was  as  fol- 
lows :  "  Tlie  assured  .  .  .  hereby 
warrants  that  any  application,  survey, 
plan,  statement,  or  description  con- 
nected with  procuring  this  insurance 
.  .  .  is  true,  and  shall  be  a  part  of 
this  policy;  that  the  assured  has  not 
overvalued  the  property  herein  de-. 
scibed,  nor  omitted  to  state  to  this 
company  information  material  to  the 
risk."  At  the  time  of  such  warranty, 
the  property,  though  never  removed 
from  the  applicant's  possession,  was 
the  subject  of  a  levy,  which  the  appli- 
cant failed  to  state.  But  it  was  held 
that,  as  there  was  nothing  in  the  policy 
to  warn  the  assured  that  the  company 
regarded  a  levy  as  an  increase  of  risk, 
he  was  under  no  obligation  to  report 
it. 

If  true  answers  are  given,  it  cannot 
be  objected  in  an  action  on  the  policy 
that  the  answers  were  not  full  enough. 
Penn  Mut.  L.  Ins.  Co.  v.  Wiler,  lOO 
Ind.  92. 

4._  Union  Mut.  L.  Ins.  Co.  v.  Reif, 
36  Ohio  St.  596;  Knickerbocker  L.  Ins. 
Co.  V.  Foley,  105  U.  S.  350. 

5.  Union  Mut.  L.  Ins.  Co.  v.  Reif, 
36  Ohio  St.  596. 
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representation  made  by  the  insured  with  regard  to  some  feature 
of  the  risk  upon  the  faith  of  which  the  contract  is  entered  into.^ 
It  is  not  a  part  of  the  contract,^. and  need  not  be  literally,  though 
it  must  be    substantially,  true.'     It    differs  further  from  a  war- 


1.  Campbell  v.  New  Eng.  Mut.  L. 
Ins.  Co.,  98  Mass.  381 ;  Nicol  v.  Ameri- 
can Ins.  Co.,  3  Woodb.  &  M.  (U.  S.) 
529;  Northwestern  etc.  Aid  Ass'n  v. 
Cain,  21  111.  App.  471. 

"Misrepresentation  is  the  statement 
of  sometfiing  as  fact,  which  is  untrue 
in  fact,  and  which  the  assured 
states,  knowing  it  to  be  not  true, 
with  an  intent  to  deceive  the  under- 
writer, or  which  he  states  positively  as 
true  without  knowing  it  to  be  true,  and 
which  has  a  tendency  to  mislead,  such 
fact  in  either  case  being  material  to  the 
risk."  Shaw,  C.  J.,  in  Daniels  v.  Hud- 
son River  F.  Ins.  Co.,  I2  Cush.  (Mass.) 
416. 

If  the  applicant  makes  answers  not 
called  for  by  the  questions,  they  are 
representations.  Buell  v  Conn.  Mut. 
L.  Ins.  Co.,  2  Flip.  (U.S.)  9. 

2.  "There  is  undoubtedly  some  difR- 
culty  in  determining  bj'  any  simple  and 
certain  test  what  propositions  in  a  con- 
tract constitute  warranties,  and  what 
representations.  One  general  rule  is, 
that  a  warranty  must  be  embraced  in 
the  policy  itself.  If  by  any  words  of 
reference  the  stipulation  in  another  in- 
strument, such  as  the  proposal  or  appli. 
cation,  can  be  construed  as  a  warranty, 
they  must  be  such  as  make  it  in  legal  ef- 
fect a  part  of  the  policy."  Shaw,C.J.,  in 
Daniels  v  Hudson  River  F.  Ins.  Co., 
12  Cush.  (Mass.)  416. 

3.  Horn  v.  Amicable  Mut.  L.  Ins. 
Co.,  64  Barb.  (N.  Y.)  81;  Luedfers  v. 
Hartford  etc.  Ins.  Co.,  4  McCrary  (U. 
S.)  149. 

Whether  there  has  been  a  substan- 
tial compliance  is  a  question  for  the 
jury.  .^Etna  L.  Ins.  Co.  v.  Faunce,  2 
Ins.  L.  J.  657. 

Cases  illustrating  the  application  of 
this  rule  are:  Naughter  v.  Agl.  Ins 
Co.,  4  U.  C.  (C^  B.)  121;  Moulor  v. 
American  Life  Ins.  Co.,  loi  U.  S.  708; 
Rockford  Ins.  Co.  v.  Nelson,  65  111. 
415;  World  Mut.  Life  Ins.  Co.  v. 
Schultz,  73  111.  586;  Aurora  Fire  Ins. 
Co.  V.  Eddy,  49  111.  106;  Wilson  v. 
Hampden  F.  Ins.  Co.,  4  R.  I.  159;  Price 
■V.  Phoenix  Mut.  L.  Ins.  Co.,  17  Minn. 
497;  Gerhauser  v.  North  British  Ins. 
Co.,  6  Nev.  15;  Campbell  v.  New  Eng. 
Mut.  L.  Ins.  Co.,  98  Mass.  381;  Hough- 
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ton  V.  Mfrs.  Mut.  F.  Ins.  Co.,  8  Met. 
(Mass.)  114;  Daniels  v.  Hudson  River 
F.  Ins.  Co.,  12  Cush.  (Mass.)  416;  Com- 
mercial F.  Ins.  Co.  V.  Allen,  80  Ala. 
571;  Lamb  v.  Council  Bluffs  Ins.  Co., 
70  Iowa  238;  Mut.  Benefit  Life  Ins.  Co. 
V.  Wise,  34  Md.  583;  Md.  Fire  Ins.  Co. 
V.  Whitford,  31  Md.  219;  Swift  t».  Mass. 
Mut.  L.  Ins.  Co.,  63  N.  Y.  186;  Jackson 
V.  St.  Paul  F.  &  M.  Ins.  Co.,  33  Hun 
(N.  Y.)  60;  Le  Roy  v.  Park  Ins.  Co., 
39  N.  Y.  56;  Power  v.  City  Fire  Ins. 
Co.,  8  Phila.  (Pa.)  566;  Pittsburgh  Ins. 
Co.  V.  Frazee,  107  Pa.  St.  521. 

Where  ashes  are  stated  to  be  kept  in 
brick,  it  is  a  substantial  compliance  if 
they  are  kept  in  some  other  mode 
equally  safe.  Underbill  v.  Agawam 
Mut.  Ins.  Co.,  6  Cush.  (Mass.)  440. 

It  is  substantially  true  if  the  appli- 
cant for  a  life  policy  states  that  he  has 
made  no  other  application  on  which  a 
policy  was  not  issued,  when  he  has  made 
another,  not  acted  upon.  Langdon  v. 
Union  Mut.  L.  Ins.- Co.,  14  Fed.  Rep. 
272. 

So  if  he  represents  that  the  property 
is  his  when  the  title  is  in  another  but 
he  is  in  possession  under  an  agreement 
for  a  conveyance.  Martin  v.  Jersey 
City  Ins.  Co.,  44  N.J.  L.  273,  and  the 
purchase  price  has  been  paid.  Lewis 
V.  New  Eng.  F.  Ins.  Co.,  29  Fed.  Rep. 
496. 

So  if  he  states  that  he  is  in  sound 
health,  though  he  has  dyspepsia  in  a 
mild  form.  Morrison  v.  Wis.  Odd 
Fellows  Mut.  L.  Ins.  Co.  59  Wis.  162. 

But  it  is  a  false  statement  where  the 
applicant  for  life  insurance  states  that 
former  applications  have  been  accepted 
or  successful  when  a  medical  examiner 
has  declined  to  pass  him.  Edington  v. 
JEtna.  L.  Ins.  Co.,  100  N.  Y.  536.  So 
in  Story  v.  United  Life  &  Accident  Ins. 
Association,  4  N.  Y.  S.  Nat.  Rep.  373, 
the  insured  stated  in  his  application 
that  his  health  was  then  and  usually 
good.  He  showed  the  medical  exam- 
iner a  pimple  on  his  tpngue,  stating  that 
it  was  not  serious.  The  physician 
made  only  a  cursory  examination  and 
discovered  no  indications  of  disease. 
For  two  or  three  years  there  had 
been  symptoms  of  cancer,  and  the  in- 
sured consulted  two  physicians  before 
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ranty  in  that  to  avoid  the  policy  in  case  of  its  falsity  it  must  be 
of  facts  material  to  the  risk,*  and 


applying  for  the  policy.  Shortly  after 
it  was  issued  he  procured  medical 
treatment,  underwent  an  operation  and 
died.  Held,  in  an  action  on  the  policy, 
that  the  policy  was  void. 

1.  Mosley  v.  Vermont  Mut.  F.  Ins. 
Co.,  55  Vt.  142;  Daniels  v.  Hudson 
River  F.  Ins.  Co.,  12  Cush.  (Mass.) 
416.  Shaw,  C.  J.,  in  this  case,  said: 
"If  any  statement  of  fact,  however  un- 
important it  may  have  been  regarded 
by  both  parties  to  the  contract,  is  a 
warranty,  and  it  happens  to  be  un- 
true, it  avoids  the  policy;  if  it  be  con- 
strued a  representation,  and  is  untrue, 
it  does  not  avoid  the  contract  if  not 
wilful,  or  if  not  material.  To  illustrate 
this,  the  application  in  answer  to  an  in- 
terrogatory is  this:  'Ashes  are  taken 
up  and  removed  in  iron  hods,'  whereas 
it  should  turn  out  in  evidence  that  ashes 
were  taken  up  and  removed  in  copper 
hods,  perhaps  a.  set  recently  obtained, 
and  unknown  to  the  owner.  If  this 
was  a  warranty,  the  policy  is  gone;  but 
if  a  representation,  it  would  not,  we 
presume,  aifect  the  policy,  because  not 
wilful  or  designed  to  deceive,  but  more 
especially  because  it  would  be  utterly 
immaterial,  and  would  not  have  in- 
fluenced the  mind  of  either  party  in 
making  the  contract,  or  in  fixing  its 
terms." 

If  the  defendant  defends  on  the 
ground  of  misrepresentations,  the  same 
must  be  alleged  and  proved,  together 
with  their  materiality.  Campbell  v. 
New  England  Mut.  L.  Ins:  Co.,  98  Mass. 
381;  Price  -v.  Phoenix  L.  Ins.  Co.,  17 
Minn.  497;  N.  Y.  Life  Ins.  Co.  v. 
Graham,  2  Duv.  (Ky.)  506;  Miller  v. 
Mut.  Ben.  L.  Ins.  Co.,  31  Iowa  216. 
The  materiality  of  the  facts  is  a  ques- 
tion for  the  jury.  Keeler  v.  Niagara  F. 
Ins.  Co.,  16  Wis.  523;  Garcelon  v. 
Hampden  F.  Ins.  Co.,  50  Me.  580; 
Mut.  Ins.  Co.  V.  Deale,  18  Md.  26; 
Franklin  Ins.  Co.  v.  Coates,  14  Md. 
285;  Farmers'  Ins.  &  Loan  Co.  v.  Sny- 
der, 16  Wend.  CN.  Y .)■  481;  Catlin  v. 
Springfield  F.  Ins.  Co.,  i  Sumn.  (U. 
S.)  434;  Columbian  Ins.  Co.  v.  Law- 
rence, 10  Pet.  (U.  S.)  507;  Campbell  v. 
New.  Eng.  Mut.  L.  Ins.  Co.,  98  Mass. 
3S1;  Hartman  v.  Kej'stone  Ins.  Co.,  21 
Pa.  St.  466;  Washington  L.  Ins.  Co.  v. 
Haney,  10  Kan.  525;  Mut.  Ben.  L.  Ins. 
Co.  V.  Miller,  39  Ind.  475;   Morrison  zk 
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Muspratt,    4    Bing.  60;    Huguenin  v, 
Riley,  6  Taunt.  186. 

The  test  has  been  said  to  be  the  in- 
fluence of  the  representation  upon  the  in- 
surer in  accepting  the  risk  and  fixing 
the  premium.  Ryan  v.  Springfield  etc. 
Ins.  Co.,  46  Wis.  671;  Merriam  v,  Mid- 
dlesex Mut.  F.  Ins.  Co.,  21  Pick.  (Mass.) 
162;  Valton  V.  Nat.  Fund  L.  Ass'n 
Co.,  20  N.  Y.  32;  Higbie  v.  Guardian 
Mut.  L.  Ins.  Co.,  53  N.  Y.  603;  Lou- 
isiana Mut.  Ins.  Co.  V.  New  Orleans 
Ins.  Co.,  13  La.  Ann.  246;  Canada  Ins. 
Co.  V.  Northern  Iris.  Co.,  2  Ont.  App. 
373;  Mulville  V.  Adams,  19  Fed.  Rep. 
887;  Hardman  v.  Fireman's  Ins.  Co.,  20- 
Fed.  Rep.  594.    ' 

But  the  parties  may  settle  for  them- 
selves what  shall  be  deemed  material, 
as  by  a  provision  to  that  effect  in  the 
policy,  or  that  the  policy  shall  hs 
void  in  case  any  of  the  answers  in  the 
application  are  false,  or  even  by  the 
putting  and  answering  in  writing  or 
specific  questions.  Wilson  v.  Conway 
Ins.  Co.,  4  R.  I.  141;  Campbell  v.  New 
England  Mut.  L.  Ins.  Co.,  98  Mass. 
381;  Locke  -v.  N.  A.  F.  Ins.  Co.,  13. 
Mass.  68;  Draper  v.  Charter  Oak  Ins.. 
Co.,  2  Allen  (Mass.)  573;  Towne  v. 
Fitchburg  etc.  Ins.  Co.,  7  Allen  (Mass.) 
53;  Strong  V.  Mfg.  Ins.  Co.,  10  Pick. 
(Mass.)  45;  Fletcher  v.  Commonwealth. 
Ins.  Co.,  18  Pick.  (Mass.)  421;  Chaffee 
V.  Cattaraugus  Co.  Mut.  Ins.  Co.,  18  N. 
Y.  376;  Le  Roy  -v.  Market  F.  Ins.  Co., 
39  N.  Y.  90;  Fitch  -v.  American  etc.  L. 
lYis.  Co.,  59  N.  Y.  557;  Graham  «. 
Firem'an's  Ins.  Co.,.9  Daly  (N.  Y.)  341; 
Miller  v.  Mut.  Ben.  L.  Ins.  Co.,  31 
Iowa  216;  Price  v.  Phoenix  Mut.  L. 
Ins.  Co.,  17  Minn.  497;  N.  A.  Fire  Ins. 
Co.  V.  Throop,  22  Mich.  146;  Bluraerw. 
Phoenix  Ins.  Co.,  45  Wis.  622;  Jeffries 
V.  Economical  L.  Ins.  Co.,  22  Wall. 
(U.  S.)  47;  ./Eetna  L.  Ins.,  Co.  v. 
France,  91  U.  S.  512;  Moulor  v.  Amer- 
ican etc.  L.  Ins.  Co.,  loi  U.  S.  708; 
Conover  li.  Massachusetts  Mut.  L.  Ins. 
Co.,  3  Dill.  (U.  S.)  217;  Co-operative 
L.  Ass'n  V.  Leflore,  53  Miss,  i;  Ger- 
hauser  v.  North  British  Ins.  Co.,  6 
Nev.  15;  Bj'ers  v.  Farmers'  Ins.'  Co.,  35 
Ohio  St.  606. 

A  staternent  by  the  applicant  that  he 
has  not  been  attended  by  a  physician 
for  nine  years  is  material  to' the  risk;, 
and  it  appearing  that  he  had  been  at- 


Bepiesentations. 


INSURANCE. 


Affirmative  and  Fromissory. 


must  be  either  wilfully  false  or  grossly  negligent  in  character.* 

2.  Affirmative  and  Promissory. — Representations  are  affirmative 
and  promissory.  Affirmative  representations  are  those  which 
affirm  the  existence  of  certain  facts  pertaining  to  the  risk  at  the 
time  the  contract  is  entered  into.  Promissory  representations  are 
those  with  regard  to  the  existence  of  certain  facts  after  the  mak- 
ing of  the  contract.  As  stated,  the  falsity  of  a  material  affirma- 
tive representation,  whether  written  or  oral,  vitiates  the  policy; 
but  the  falsity  of  an  oral  promissory  representation,  even  though 
material,  does  not  have  such  effect,  unless  it  be  made  with  a 
fraudulent  purpose,  when  it  does.  But  where  the  promissory  re- 
presentation is  carried  into  the  contract,  it  is  available  as  a  defence 
if  it  be  material  and  false.** 

3.  False  in  Part. — A  representation,  to  vitiate  the  policy,  need 


tended  by  several  physicians  within  a 
few  months  preceding,  and  that  he  died 
within  three  months  afterwards,  the 
policy  is  void,  whether  the  statement  is 
a  warranty  or  representation,  Mun- 
rich  V.  Supreme  Lodge  K.  &  L.  of  H., 
3  N.  y.  S.  Nat.  Rep.  552. 

In  Byers  v.  Farmers'  Ins.  Co.,  35 
Ohio  St.  606,  the  question  in  the  appli- 
cation was:  "Is  the  property  incum- 
bered }  If  so,  state  to  what  amount, 
and  the  value  of  the  premises."  Ans. 
"Yes;  mortgage,  $2,000 — $10,000."  The 
fact  was,  this  mortgage,  which  was 
made  by  the  insured,  was  $3,200  princi- 
pal, and  $240  accrued  interest.  Held, 
that  this  was  a  false  representation,  ma- 
terial to  the  risk,  which  avoided  the 
policy. 

Applicant  stated  that  he  was  a  wid- 
ower when  he  was  married.  Held,  ma- 
terial and  policj'  void.  United  Breth- 
ren Mut.  Aid  Society  v.  White,  100 
Pa.  St.  12. 

Age  of  house  and  amount  of  incum- 
brance held  not  material  in  Eddy  v. 
Hawkeye  Ins.  Co.,  70  Iowa  472. 

The  applicant  stated  that  he  was  in- 
sured in  another  corripanj'.  when  he 
was  not;  that  he  was  born  in  1817,  when, 
in  fact,  he  was  born  in  1816;  that  his 
father  died  of  old  age,  aged  ninety-three 
years,  when,  in  fact,  he  died  of  apoplexy" 
at  eighty-two;  and  that  his  mother  died 
of  old  age,  aged  seventy-two  years, 
when,  in  fact,  she  died  of  paralysis  at 
sixty-five.  Held,  immaterial,  and,  if 
made  in  good  faith,  not  to  avoid  the 
policy.  Germania  Ins.  Co.  v.  Rudwig, 
80  Ky.  223. 

The  Kentucky  act,  February  4th, 
1874,  makes  all  statements  in  an  appli- 
cation for    insurance    "representations 
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and  not  warranties,"  and  provides  that 
"no  misrepresentation,  unless  material 
or  fraudulent,  shall  prevent  a  recovery 
on  the  policy."  This  lias  been  construed 
to  prevent  the  insured  from  losing  his 
indemnity  either  upon  representation  or 
warranty,  not  fraudulent  or  material. 
Germania  Ins.  Co.  v.  Rudwig,  80  Ky. 
223;  overruling  Farmers  &  Drovers' 
Ins.  Co.  V.  Curry.  13  Bush  (Ky.)  312. 
If  a  representation  is  material,  it 
matters  not  tliat  it  is  not  fraudulent.  If 
false  it  will  avoid  the  policy.  Aicher 
V.  Metropolitan  L.  Ins.  Co.,  13  Phila. 
(Pa.)  139. 

1.  Fisher  v.  Crescent  Ins.  Co.,  33 
Fed.  Rep.  544;  Buell  v.  Conn.  Mut.  L. 
Ins.  Co.,  2  Flip.  (U.  S.)  9;  Schwarz- 
bach  V.  Ohio  Val.  Prot.  Union,  25  W. 
Va.  622;  Wood  V.  Firemen's  F.  Ins. 
Co.,  126  Mass.  316. 

But  see  Hartwell  v.  Ala.  Gold  L. 
Ins.  Co.,  33  La.  Ann.  1353;  s.  c,  39 
Am.  Rep.  294;  Armour  v.  Transatlan- 
tic F.  Ins.  Co.,  90  N.  Y.  450;  Aicher  v. 
Metropolitan  L.  Ins.  Co.,  13  Phila. 
(Pa.)  139. 

If  the  insured,  at  the  time  of  applying 
for  the  insurance,  was  in  apprehension 
of  an  incendiary  fire,  and  represented 
that  he  had  no  such  apprehensions,  he 
cannot  recover.  Whittle  v.  Farmville 
Ins.  etc.  Co.,  3   Hughes  (U.  S.)  421. 

Where  the  provision  was  that  if  the 
representations  by  ,  the  insured  should 
prove  false  or  fraudulent  the  policy 
should  be  void,  it  was  held  that,  to  have 
this  eflFect,  the  representations  need  not 
be  both  false  and  fraudulent.  Tex. 
Mut.  L.  Ins.  Co.  V.  Davidge,  51  Tex. 
244. 

2.  Kimball  v.  JEtna.  Ins.  Co.,  9 
Allen  (Mass.)  540. 
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not  be  false  in  toto.     If  untrue  in  a  material  part  it  will  have  this 
effect  where  the  contract  is  entire  and  indivisible.* 

4.  Change  of  Facts  Eepresented. — The'  representation  is  deemed 
to  be  made  at  the  time  the  contract  is  consummated,  so  that  if  the 
facts  represented  are,  without  notice,  so  changed  between  the 
time  the  representation  is  actually  made  and  the  moment  of  the 
consummation  of  the  contract  as  to  make  the  representation  un- 
true  and  prejudicial  to  the  insurers,  the  policy  is  avoided.*  But 
when  the  contract  is  consummated,  no  subsequent  change  of  the 
facts  represented  will  avail  to  defeat  the  insurance,  though  the 
policy  be  not  delivered  nor  the  premium  paid.^  Thus,  should 
it  be  stated  in  the  application  that  a  building  on  which  insurance 
is  sought  is  occupied  in  a  certain  way,  it  would  constitute  no 
warranty  that  it  should  continue  to  be  so  occupied,  in  the  absence 
of  stipulations  of  that  import ;  *  nor  would  a  representation  of 
the  occupation  and  habits  of  an  applicant  for  life  insurance  con- 
stitute a  warranty  of  their  continuance.^ 

5.  Oral  Representations. — Where  the  application  for  insurance  is 
made  in  writing,  oral  representations  cannot  be  shown ;  for  in 
that  case  it  is  presumed  that  all  such  were  incorporated  into  the 


1.  See  Day  t;.  Charter  Oak  F.  &  M. 
Ins.  Co.,  51  Me.  gi;  Lovejoy  v.  Au- 
gusta Mut.  F.  Ins.  Co.,  45  Me.  472; 
Plath  V.  Minnesota  etc.  Ins.  Co.,  23 
Minn.  479;  Hinman  v.  Hartford  F.  Ins. 
Co.,  36  Wis.  159;  Moore  ■v.  Virginia 
etc.  Ins.  Co.,  28  Gratt.  (Va.)  508;  Gotts- 
man  v.  Pennsylvania  Ins.  Co.,  56  Pa. 
St.  210;  Bowman  v.  Franklin  F.  Ins. 
Co.,  40  Md.  620;  Friesmouth  v.  Aga- 
wam  Mut.  Ins.  Co.,  10  Cush.  (Mass.) 
587;  Smith  V.  Empire  Ins.  Co.,  25  Barb. 
(N.  Y.)  497. 

Thus  where  a  policy  includes  real  and 
also  personal  property  situated  therein, 
the  risk  being  distributed,  a  misrepre- 
sentation as  to  the  realty,  avoiding  the 
insurance  thereon,  avoids  the  whole 
policy,  the  contract  being  entire.  Schu- 
mitsch  V.  American  Ins.  Co.,  48  Wis.  26. 

Contra,  Schuster  v.  Dutchess  Co. 
Ins.  Co.,  102  N.  Y.  260. 

And  the  contrary  was  also  held  in 
Woodward  v.  Republic  F.  Ins.  Co.,  32 
Hun  (N.  Y.)  365,  where  the  real  and 
personal  property  was  separately  val- 
ued. 

2.  Whitley  v.  ■  Piedmont  etc.  Ins. 
Co.,  71  N.  Car.  480;  Trail  v.  Baring,  4 
Giif.  485;  s.  c,  10  L.  T.,  N.  S.  215; 
Blumer  v.  Phoenix  Ins.  Co.,  45  Wis. 
622;  Calvert  v.  Hamilton  Mut.  Ins. 
Co.,  I  Allen  (Mass.)  308;  Piedmont  etc. 
L.  Ins.  Co.  V.  Ewing,  92  U.  S.  380. 

This  rule  does  not  necessitate  a  new 
statement  when   a   new   corftpany   as- 


sumes the  risks  of  the  old  and  issues  a 
new  policy.  Cahen  v.  Continental  L. 
Ins;  Co.,  69  N.  Y.  308;  Cheever  v. 
Union  etc.  Ins.  Co.,  4  Am.  L.  Rec.  155; 
s.  c,  5  Big.  Life  &  Ace.  Ins.  Rep.  458. 
Or  where  a  lapsed  policy  is  reinstated. 
Day  V.  Mut.  Ben.  L.  Ins.  Co.,  1  Mc- 
Arthur  (D.  C.)  41.  Or  when  it  is 
provided  that  the  policy  shall  not  take 
effect  until  the  premium  is  paid,  and 
this  is  not  done  until  some  time  after 
the  contract  is  made.  Fourdrinier  v. 
Hartford  Fire  Ins.  Co.,  15  Upp.  Can. 
(C.  P.)  403. 

3.  Ellis  V.  Albany  etc.  F.  Ins.  Co., 
50  N.  Y.  402;  Davenport  v.  Peoria  M. 
&  F.  Ins.  Co.,  17  Iowa  276;  Southern 
L.  Ins.  Co.  V.  Kempton,  56 ,  Ga.  339; 
Franklin  Fire  Ins.  Co.  v.  Colt,  20  Wall. 
(U.  S.)  560. 

4.  Franklin  F.  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md;  102;  Hough  v.  City 
Fire  Ins.  Co.,  27  Conn.  16;  Billings -w. 
Tolland  Co.  Mut.  Ins.  Co.,  20  Conn. 
139;  Frisbie  v.  Fayette  Ins.  Co.,  27  Pa. 
St.  325;  Blood  V.  Harvard  F.  Ins.  Co., 
12  Cush.  (Mass.)  472;  Forbush  v. 
Western  Mass.  Ins.  Co.,  4  Gray  (Mass.) 
338;  O'Neil  v.,  Buffalo  F.  Ins.  Co.,  3 
Comst.  (N.  Y.)  122;  Herrick  v.  Union 
Mut.  F.  Ins.  Co.,  48  Me.  558. 

5.  Horton  -u.  Equitable  Life  Ass. 
Soc,  2  Big.  L.  &  A.  Ins.  Rep.;  Ben- 
ham  V.  United  G.  &  L.  Ass.  Co.,  7 
Exch.  744;  Reichard  v.  Manhattan 
Life  Ins.  Co.,  31  Mo.  518. 
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Frand  or  False  Swearing, 


writing.^  However,  it  is  otherwise  where  parol  statements  are 
referred  to  in  the  apphcation  or  policy  without  incorporating  them 
into  the  contract.* 

6.  Fraud  or  False  Swearing. — A  frequent  provision  is  that  any 
fraud  or  false  swearing  by  the  insured  shall  forfeit  the  insurance. 
This  means  intentional  fraud  and  false  swearing,^  regarding  a 
material  matter.* 

The  question  of  intention  is  for  the  jury.^ 

No  legal  inference  of  intentional  fraud  is  to  be  derived  from 
the  mere  fact  that  the  insured  overstates  a  value,^  even  though 
the  policy  provides  that  an  overvaluation  shall  avoid  it,'  though, 
of  course,  if  it  be  done  with  a  fraudulent  purpose  it  will  vitiate 
the  policy.*  Nor  again  does  the  fact  that  the  risk  had  been  but 
recently  rejected,  show  fraud  in  procuring  the  insurance.®  But 
whether  or  not  there  is  a  provision  avoiding  the  policy  for  fraud 
perpetrated  upon  the  insurers  for  the  purpose  of  obtaining  the 
insurance  or  insurance  money,  such  will  be  its  effect.^® 


1.  Lamotte  v.  Hudson  etc.  Ins. 
Co.,  17  N.  Y.  199;  Pindar  ?'.  Resolute 
F.  Ins.  Co.,  47  N.  Y.  114;  Rawls  t;. 
American  L.  Ins.  Co.,  27  N.  Y.  282; 
Howell  V.  Knickerbocker  L.  Ins.  Co., 
44  N.  Y.  276;  Boggs  V.  Am.  Ins.  Co., 
30  Mo.  63;  Franklin  Fire  Ins.  Co.  v. 
Martin,  40  N;  J.  L.  568;  Schmidt  v. 
Peoria  etc.  Ins.  Co.,  41  111.  295;  Hart- 
ford F.  Ins.  Co.  V.  Davenport,  37  Mich. 
6og;  Kimball  v.  .^tna  Ins.  Co.,  9  Allen 
(Mass.)  540;  Dolliver  v.  St.  Joseph  F. 
etc.  Ins.  Co.,  131  Mass.  39;  Union  etc. 
L.  Ins.  Co.  V.  Mowry,  96  U.  S.  544; 
Candee  v.  Citizens'  Ins.  Co.,  4  Fed. 
Rep.  143. 

2.  Clark  v.  Mfrs.  Ins.  Co.,  2 
Woodb.  &  M.  (U.  S.)  472. 

3.  Titus  V.  Glens  Falls  Ins.  Co.,  81 
N.  Y.  410;  Farmers'  Mut.  F.  Ins.  Co.  v. 
Gargett,  42  Mich.  289;  Dogge  v.  North- 
Western  Nat.  Ins.  Co.,  49  Wis.  501; 
Watertown  F.  Ins.  Co.  v.  Grehan,  74 
Ga.  642;  Carson  v.  Jersey  City  Fire 
Ins.  Co.,  43  N.  J.  L.  300;  s.  c,  39  Am. 
Rep.  584;  Continental  L.  Ins.  Co.  v. 
Rogers,  119  111.  474. 

Under  it  the  policy  becomes  void  by 
a  demand  under  oath  for  the  vvhole 
amount  of  the  loss,  where  a  part  is 
payable  to  a  mortgagee.  Lewis  v. 
Council  Bluflfs  Ins.  Co.,  63  Iowa  193. 
But  in'  Bennett  v.  Council  Bluflfs  Ins. 
Co.,  70  Iowa  600,  it  was  held  that  where 
one  has  insurance  in  two  companies, 
but  there  is  doubt  about  recover^'  from 
either,  he  may  claim  the  full  amount  of 
the  loss  from  each  without  violating  a 
provision  of  one  of  the  policies  that 
any  attempt  at  fraud  should  forfeit  it. 
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4.  Oshkosh  Packing  etc.  Co.  v.  Mer- 
cantile Ins.  Co.,  31  Fed.  Rep.  200. 

5.  Dolan  v.  JEtna  Ins.  Co.,  22  Hun 
(N.  Y.)  396. 

6.  Dolan  v.  .(Etna  Ins.  Co.,  22  Hun 
(N.  Y.)  396;  Merchants  &  Mechanics' 
Ins.  Co.  V.  Schroeder,  18  111.  App.  216; 
Helbing  v.  Svea  Ins.  Co.,  54  Cal.  156; 
s.  c,  35  Am.  Rep.  72;  Miller  w.  Alliance 
Ins.Co.,  19  Blatchf.  (U.  S.)  308;  Lynch- 
burg F.  Ins.  Co.  V.  West,  76  Va.  575; 
Behrens  v.  Germania  F.  Ins.  Co.,  64 
Iowa  19;  Phoenix  Ins.  Co.  v.  Moog,  78 
Ala.  284. 

7.  Miller  v.  Alliance  Ins.  Co.,  19 
Blatchf.  (U.  S.)  308.  But  see  Phoenix 
Ins.  Co.  V.  Moog,  78  Ala.  284;  Nas- 
sauer  v.  Susquehanna  Mut.  F.  Ins.  Co., 
109  Pa.  St.  507.  And  see,  where  valu- 
ation a  warranty,  Bennett  v.  Agricul- 
tural Ins.  Co.,  50  Conn.  420. 

8.  Sibley  v.  St  Paul  F.  &  M.  Ins. 
Co.,  9  Biss.  (U.  S.)  31. 

9.  Body  V.  Hartford  F.  Ins.  Co.,  63 
Wis.  157. 

10.  Monaghan  v.  Agricultural  F. 
Ins.  Co.,  53  Mich.  238. 

A  policy  is  forfeited  where  one  takes 
out  a  policy  on  another's  life  and  mur- 
ders him  to  obtain  the  insurance  money. 
N.  Y.  Life  Ins.  Co.  v.  Fletcher,  117  U. 
S:  519. 

The  fraudulent  conversion  or  with- 
holding of  part  of  the  goods  insured 
does  not,  however,  avoid  the  policy. 
Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284. 

However,  it  was  held  in  Wright  v, 
Mut.  Ben.  L.  Assoc,  43  Hun  (K.  Y.) 
61,  that  where  a  policy  stipulates  that 
no  question  as  to  the  validity  of  an  ap- 
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V.  Concealment — 1.  Definition,  etc. — A  concealment  is  the  in- 
tentional withholding  by  the  insured  from  the  insurers  of  facts 
material  and  prejudicial  to  the  risk  which  ought  in  good  faith  to 
be  made  known,  and  its  effect  is  to  vitiate  the  policy.  It  is  the 
opposite  of  a  representation.  It  is  not  stating  facts  which  ought 
to  be  stated,  and  of  which  the  insured  has  knowledge.  The  ele- 
ment of  knowledge  on  the  part  of  the  insured  is  important,  for  a 
concealment  cannot  be  intentional  without  it.^ 

2.  Facts  Within  Knowledge  of  Insurers. — But  where  the  facts  un- 
disclosed are  within  the  knowledge  of  the  insurers,  or  ought  to 
be,  or  where  they  better  the  risk,  it  is  not  a  concealment  to  fail 
to  mention  them,  although  the  insured  may  know  of  them,  unless 
it  is  otherwise  provided  in  the  policy.^  But  where  it  is  stipu- 
lated that  the  insured  warrants  that  his  statement  is  a  just,  full 
and  true  statement  of  all  facts  material  to  the  risk,*  or  where 
particular  enquiry  is  made  respecting  the  facts  in  question,*  and 
any  material  fact  remains  undisclosed,  whether  from  accident, 
inadvertence  or  ignorance,  it  has  the  effect  of  avoiding  the 
policy.^ 


iplication  or  certificate  of  membership 
-can  be  raised  after  two  years  or  after 
tiie  death  of  the  member,  the  company 
is  precluded,  in  a  suit  on  the  policy  after 
the  death  of  tlie  member,  from  setting 
•up  that  at  the  time  of  the  application 
there  were  fraudulent  representations 
concerning  the  health  of  the  insured. 

1.  Hall  V.  People's  Mut.  Ins.  Co.,  6 
Gray  (Mass.)  185;  Mut.  Ben.  L.  Ins. 
Co.  V.  Robertson,  59  111.  123;  Swift ». 
Mass.  Mut.  L.  Ins.  Co.,  63  N.  Y.  186; 
Merchants'  etc.  Ins.  Co.  v.  Washington 
Mut.  Ins.  Co.,  I  Hand.  (Ohio)  408; 
Spratt  V.  Ross,  16  Ct.  of  Sess.  Cas. 
(Scotch)  if45;  s.  u.,  3  Big.  L.  &  A.  Ins. 
Rep.  421;  Boggs  V.  American  Ins.  Co., 
30  Mo.  63. 

It  has,  however,  been  held  that  an 
innocent  failure  to  communicate  facts 
about  which  the  applicant  is  not  asked 
will  not  avoid  the  policy.  Washington 
etc.  Manuf  Co.  v.  Weymouth  etc.  Ins. 
Co.,  135  Mass.  J03;  Buck  v.  Phoenix 
Ins.  Co.,  76  Me.  586. 

2.  Lightbody  v.  North  Am.  Ins. 
■Co.,   23  Wend.  (N.  Y.)   18;   Boggs  v. 

Am.  Ins.  Co.,  30  Mo.  63;  Haley  v. 
Dorchester  Mut.  F.  Ins.  Co.,  12  Gray 
(Mass.)  545;  Merchants'  etc.  Mut.  Ins. 
Co.  V.  Washington  Mut.  Ins.  Co., 
I  Hand.  (Ohio)  408;  Benson  v. 
Ottawa  Agr.  Ins.  Co.,  42  U.  C.  (Q^B.) 
282;  Goodwin  v.  Lancashire  Ins.  Co., 
18  C.  L.  J.  i;  Leach  t;.  Republic  F. 
Ins.  Co.,  58  N.  H.  245. 

3.  Hardy  v.  Union  Mut.  F.  Ins.  Co., 
.4  Allen  (Mass.)  2:7;  Abbott  v.  Shaw- 


mut  Mut.  F.  Ins.  Co.,  3  Allen  (Mass.) 
214;  Shawmut ,  Mut.  F.  Ins.  Co.  ■». 
Stevens,  9  Allen  (Mass.)  332;  Chaflfee 
V.  Cattaraugus  Co.  Mut.  Ins.  Co.,  18 
N.  Y.  376;  Kennedy  v.  St.  Lawrence 
Co.  Mut.  Ins.  Co.,  10  Barb.  (N.  Y.) 
285;  Baker  v.  Home  Life  Ins.  Co.,  2 
Hun  (N.  Y.)  402;  s.  c,  64  N.  Y.  648; 
Barteau  v.  Phoenix  Mut.  Ins.  Co.,  67 
N.  Y.  595;  Columbia  Ins.  Co.  v. 
Cooper,  50  Pa.  St.  331 ;  Beck  v.  Hibernia 
Ins.  Co.,  44  Md.  95;  Teutonia  L.  Ins. 
Co.  V.  Beck,  74  111.  165;  Jeffries  v. 
Economical  Life  Ins.  Co.,  22  Wall. 
(U.  S.)  44. 

4.  Horn  v.  Amicable  Mut.  L.  Ins. 
Co.,  64  Barb.  (N.  Y.)  8i;N.  A.  Fire 
Ins.  Co.  V.  Throop,  22  Mich.  146; 
Fame  Ins.  Co.  v.  Thomas,  10  III.  App. 

S4S- 

A  general  answer  to  a  general  ques- 
tion is  sufficient,  if  in  good  faith.  Bebee 
V.  Hartford  Mut.  Fire  Ins.  Co.,  25 
Conn.  51. 

5.  Bowditch  Mut.  F.  Ins.  Co.  v. 
Winslow,  3  Gray  (Mass.)  415. 

But  in  Campbell  v.  American  Fire 
Ins.  Co.  (Wis.),  40  N.  W.  Rep.  661,  an 
action  for  breach  of  contract  to  insure, 
it  appearing  that  defendant's  agent  had 
never  questioned  plaintiff  as  to  what 
the  building  contained  besides  the  prop- 
erty to  be  insured,  it  was  held  that 
defendant  could  not  show  that  plaintiff 
did  not  disclose  that  it  contained  other 
property,  in  the  absence  of  allegations 
of  fraudulent  concealment. 

Whether   the   facts   have   been    dis- 
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(Concealment.  INSURANCE.      Knowledge  of  Facts  by  Insured. 

3.  Knowledge  of  Facts  by  Insured. — It  has  been  stated  that  the 
insured  must  have  had  knowledge  of  the  facts  to  constitute  the. 
withholding  of  them  a  concealment.  Whether  or  not  he  has  such 
knowledge  is  a  question  for  the  jury ;  *  but  he  must  be  pre- 
sumed to  have*  such  knowledge  as  a  reasonable  man  or  one  of  or- 
dinary capacity  would  or  ought  to  possess  under  the  circum- 
stances.* 

Whether  or  not  he  must  have  a  knowledge  of  the  materiality  of 
the  facts  as  well  as  of  their  existence  is  a  question ;  some  courts 
holding  that  when  called  for,  all  known  material  facts  must  be 
given,  whether  they  are  so  in  the  mind  of  the  insured  or  not ;  ^ 
while  others  hold  that  only  such  facts  need  be  stated  as  may  be 
fairly  presumed  to  have  been  material  in  the  belief  of  the 
insured.* 

4.  Instances  of  Facts  That  Must  be  Stated. — It  has  been  held  that 
the  following  are  facts  which  must  be  stated,  whether  the  in- 
sured's statement  is  warranted  to  be  full  and  true  or  not,  if  they 
are  within  his  knowledge:  in  fire  insurance,  attempts  or  threats 
to  burn  contiguous  property ;  *  or  the  property  on  which  the 
insurance  is  placed ;  ®  the  fact  that  the  insured  holds  the  prop- 
erty under  a  contract  of  purchase  providing  that  the  title  shall 
not  pass  until  full  payment  is  made,  and  such  payment  has 
not  been  made.  In  life  insurance,  threats  to  assault  the  in- 
sured ; '  the  pregnancy  of  the  insured  ;  *  and,  under  some  circum- 
stances, the  prior  insanity  of  the  insured.^ 

On  the  other  hand,  it  has  been  held  that  the  following  facts 
are  not  required  to  be  stated  unless  some  special  provision  or  en- 
quiry exacts  it :  Pending  litigation  j^**  the  character  or  occupa- 
tion of  tenants  ;^^  the  manner  of  heating  or  lighting,  unless  un- 
usual;^* the  insolvency  of  the  insured  or  judgments  against 
him  ;  i*  the  offensiveness  of   the  insured    in  the  community ;  ** 

closed   is  for  the  jury.    Tex.  Banking  wealth  Ins,  Co.,  lo  Pick.  (Mass.)  535; 

&  Ins.  Co.  V.  Hutchins,  53  Tex.  61;  s.  N.  A.  Fire  Ins.  Co.  v.  Throop,  22  Mich, 

c,  37  Am.  Rep.  750.  146;  N.   Y.  Bowery   F.  Ins.  Co.  v.  N. 

1.  Houghton     V.    Manuf.    Mut.     F.  Y.  Ins.  Co.,  17  Wend.  (N.  Y.)  359. 
Ins.  Co.,  S  Met.  (Mass.)  114.  7.  Campbell    v.    Victoria    Mut.    Ins. 

2.  Dennison     v.     Thomaston     Mut.  Co.,  17  Can.  L.  J.  40. 

Ins.  Co.,  20  Me.  121;.  8.  Lefavour  v.  Ins.  Co.,  i  Phila.  (Pa.) 

3.  Vose     V.    Eagle    Life    &     Health     558. 

Ins.  Co.,  6  Cush.  (Mass.)  42;  Miles  w.  '9.  Mallorj    -v.  Travellers'  Ins.    Co., 

Conn.  Mut.  L.  Ins.  Co.,  3  Graj'  (Mass.)  47  N.  Y.  52. 

^80;  Mut.  Ben.  L.  Ins.  Co.  v.  Miller,  39  10.   Hill  v.  Lafayette  Ins.  Co.,  2  Mich. 

Ind.  475;   Lindeneau  v.  Desborough,  3  476. 

M.  &   R.  45;   Price  v.   Phcenix  L.  Ins.  11.  Lyon  v.  Commercial  Ins.   Co.,   2 

Co.,  17  Minn.  ^^97.  Rob.  (La.)  266. 

4.  Mallory  v.  Travellers'  Ins.  Co.,  12.  Clark  v.  Mfrs.  Ins.  Co.,  8 
47  N.  Y.  52;  Mut.  Ben.  L.  Ins.  Co.  v.  How.  (U.  S.)  235;  Girard  F.  &  M. 
Wise,  34  Md.  582;  Dennison  v.  Thom-  Ins.  Co.  v.  Stephenson,  37  Pa.  St.  293. 
aston  Mut.  Ins.  Co.,  20  Me.  125.  13.  Delahay  -v.  Memphis  Ins.  Co.,  8 

5.  Walden  v.  Louisiana  Ins.  Co.,  12  Humph.  (Tenn.)  684;  City  F.  Ins.  Co. 
La.  134;  Buife  v..  Turner,  6  Taunt.  338.  v.  Carrugi,  41  Ga.  660. 

6.  Bebee  v.  Hartford  Mut.  F.  Ins.  14.  Keith  v.  Globe  Ins.  Co.,  52  111. 
Co.,  25  Conn.  51;  Curry  v.  Common-  518. 
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Premium.  INSURANCE.  What  Is. 

the  character  of    the  adjoining  building ;  ^     or   the    erection   of 
contiguous  structures.* 

5.  Character  of  Answers. — If  the  answers  of  the  insured  to  the 
questions  put  to  him  are  full  and  fair,  as  he  understands  them,, 
and  has  a  right  to  understand  them,  it  is  sufficient.  '  Or  if  they  in 
some  sense  call  for  his  opinion,  and  it  is  honestly  given,  it  is- 
enough,  though  it  be  erroneous.*  But  if  his  answers  are  equivo- 
cal or  evasive,  when  he  is  in  possession  of  all  the  facts  which 
the  questions  call  for,  although  true  in  a  sense,  it  may  amount  tO' 
a  concealment.* 

VI.  Peemittm — 1.  What  Is. — The  premium  is  the  consideration 
paid  for  insurance. 

2.  Payment. — Its  payment  and  delivery  of  the  policy  are  usu- 
ally concurrent  acts.  But  while  there  must  be  a  promise  to  pay 
a  sum  of  money  or  some  other  consideration  to  support  an  under- 
taking to  insure,  still  the  efficacy  of  the  contract  does  not  de- 
pend upon  the  payment  of  the  premium  at  the  time  of  the  de- 
livery of  the  policy  or  other  time  agreed  upon,  unless  it  be 
otherwise  manifested.*  However,  it  is  now  ordinarily  provided 
that  the  policy  shall  not  be  binding  until  the  premium  is  paid, 
though  the  policy  may  be  delivered  ;  and  where  this  is  the  case, 
the  policy  does  not  take  effect,  even  though  delivered,  until  the 
provision  is  complied  with.® 

So  where  the  premium  is  payable  in  instalments,  and  it  is  pro- 

1.  Satterthwaite  v.  Mut.  Ben.  Ins.  &  F.  735;  London  Ass.  Soc.  v.  Munsel, 
Assoc,  14  Pa.  St.  393.  48  L.  J.,  Ch.  338. 

2.  Gates  V.  Madison  Co.  Mut.  Ins.  5.  Woodfin  v.  Asheville  Mut.  Ins. 
Co.,  I  Seld.  fN.  Y.)  469.  Co.,  6  Jones  (N.  Car.)   558;  Dwelling 

3.  Haley  -v.  Dorchester  Mut.  F.  Ins.  House  Ins.  Co.  v.  Hardie,  37  Kan.  674. 
Co.,  12  Gray  (Mass.)  545;  Dennison  v.  A  life  policy  taken  out  by  a  father  in 
Thomaston  Mut.  Ins.  Co.,  20  Me.  125;  favor  of  his  children  is  not  z^^io/ac^o  ex- 
Higbie  v.  Guardian  L.  Ins.  Co.,  53  N.  tinguished  by  the  failure  of  the  assured 
Y.  603;  Fitch  V.  American  etc.  L.  Ins.  to  pay  the  first  maturing  premium  note 
Co.,  59  N.  Y.  557;  Moulor  t;.  American  taken  by  the  insurers  in  place  of  the 
L.  Ins.  Co.,  loi  U.  S.  708;  Hill  v.  cash  payment  required  by  the  policy, 
Lafayette  Ins.  Co.,  2  Mich.  476.  merely  because  of  a  verbal  agreement 

The   answer  to  an  enquiry  as  to  the  on  the  part  of  the  assured,  not  referred 

distance    of     other     buildings     stated,  to   either  in   the  note  or  policy,  made 

"East  side  of  the  block,  small  one  story  without  the  assent  of  the  beneficiaries, 

sheds,    and    could    not    endanger     the  and   after  the  delivery  of  the  policy  to 

building  if  they  should  burn."     Held,  him,  that  he  would  surrender  the  policy 

that  if  this  opinion  was  honestly  enter-  on  failure  to  pay  the  said  premium  note 

tained,  it  would  not  be  a  misrepresenta-  at   its    maturity.     Trager    v.    La.    Eq. 

tion  avoiding  the   policy,  although  the  Life  Ins.  Co.,  31  La.  Ann.  235. 

fi-e  was  in   iact  communicated  through  6.  Bodine  v.   Exchange   F."  Ins.   Co., 

one  of  the  sheds.     Dennison  -v.  Thom-  51  N.  Y.  117;  Flint  v.  Ohio  Ins.  Co.,  8- 

aston  Mut.  Ins.  Co.,  20  Me.  125.  Ohio    501;    Schwartz  v.  Germania  L. 

4.  Smith  V.  ,/Etna  L.  Ins.  Co.,  49  N.  Ins.  Co.,  18  Minn.  448;  Bradley  t».  Poto- 
Y.  211:  Hartman  -v.  Keystone  Ins.  Co.,  mac  F.  Ins.  Co.,  3i  Md.  108;  Giddings 
21  Pa.  St.  466;  Lyon  v.  Commercial  v.  Northwestern  Mut.  L.  Ins.  Co.,  102 
Ins.  Co.,  2  Rob.  (La.)  266;  N.  A.  Fire  U.  S.  108;  Klein  v.  N.  Y.  Life  Ins.  Co., 
Ins.  Co.  V.  Throop,  22  Mich.  146;  104  U.  S.  884;  Ormond  v.  Fidelity  L. 
Morrison,  t;.  Muspratt,  4  Bing.  60;  Assoc,  96  N.  Car.  158;  Taylor  w.Phoe- 
Huckman  v.  Fernie,  Mees.  &  W.  505;  nix  Ins.  Co.,  47  Wis.  365. 

Ilutton  V.  Waterloo  Life  Ass.  Soc,  i  F.        Frovision  that  Policy    Shall    Not   he 

304 


Fremiam. 


INSURANCE. 


Payment. 


vided  that  the  policy  shall  not  be  binding  while  an  instalment  re- 
mains due  and  unpaid ;  the  nonpayment   of  an   instalment  when 


Binding  While  Fremium  Oveidue. — So  if 
it  be  provided  that  the  policy  shall  not 
be  binding  while  the  premium  or  any 
note  given  for  a  premium  is  overdue, 
nonpayment  of  the  premium  or  note 
when  due  renders  the  policy  of  no  effect 
until  paid.  Wall  v.  Home  Ins.  Co.,  36 
N.  Y.  157;  Baker  v.  Union  L.  Ins.  Co., 

43  N.  Y.  283;  How  V.  Union  Mut.  L. 
Ins.  Co.,  80  N.  Y.  32;  Atty.  Gen.  v. 
North  American  Ins.  Co.,  80  N.  Y.  152; 
Williams  v.  Washington  L.  Ins.  Co.,  31 
Iowa  541;  Nedrow  v.  Farmers'  Ins. 
Co.,  43  Iowa  24;  Greeley  v.  Iowa  State 
Ins.  Co.,  50  Iowa  86;  Pitt  v.  Berkshire 
L.  Ins.  Co.,  100  Mass.  500;  Shaw  v. 
Berkshire  L.  Ins.  Co.,  103  Mass.  254; 
Bigelow  V.  State  etc.  Ins.  Co.,  123 
Mass.  113;  Robert  v.  New  Eng.  Mut. 
L.  Ins.  Co.,  I  Disney  (Ohio)  355; 
Lewis  V.  Phoenix  etc.  Ins.  Co.,  44 
Conn.  72;  Patch  v.  Phoenix  L.  Ins.  Co., 

44  Vt.  487;  Catoir  v.  American  L.  Ins. 
&  Tr.  Co.,  33  N.  J.  L.  487;  Mason  v.. 
Citizens'  etc.  Ins.  Co.,  10  W.  Va.  572;- 
Moser  v.  Phoenix  etc.  Ins.  Co.,  2  Mo. 
App.  408;  Russum  V.  St.  Louis  etc. 
Ins.  Co.,  I  Mo.  App.  228;  Security  L. 
Ins.  Co.  V.  Gober,  50  Ga.  404;  Howard 
V.  Continental  L.  Ins.  Co.,  48  Cal.  229; 
Forest  City  Ins.  Co.  v.  School  Direc- 
tors, 4  111.  App.  145. 

Provision  tliat  Policy  ShaU  Be  Void 
When  Fremium  Overdue. — Where  the 
provision  is  that  the  policy  shall  be  void 
if  not  paid  when  due  or  within  a  certain 
time  thereafter,  the  policy  becomes 
absolutely  void  after  nonpayment  with- 
out any  action  upon  the  part  of  the 
company.  Atty.  Gen.  v.  Continental 
L.  Ins,  Co.,  93  N.  Y.  70. 

And  this  though  the  provision  be  in 
the  application,  where  it  is  stated  in  the 
policy  that  it  was  issued  and  accepted  in 
consideration  of  the  agreements  made 
in  the  application.  Mandego  v.  Cen- 
tennial Mut.  L.  Assoc,  64  Iowa  134. 

But  a  policy  conditioned  to  be  void  on 
the  nonpayment  of  the  premium 
when  due  is  not  made  void  by 
the  nonpayment  atmaturity  of  a  promis- 
sory note  given  for  the  premium,  unless 
such  be  the  provision  of  the  policy, 
McAllister  v.  New  Eng.  Mut.  L.  Ins. 
Co.,  loi  Mass.  558;  New  Eng,  Mut.  L. 
Ins.  Co.  V.  Hasbrook,  32  Ind.  447;  Kan. 
Prot.  Union  v.  Whitt,  36  Kan.  760, 
when  it  is.  Continental  Ins.  Co.  v. 
Daly,  33  Kan.  601. 


II  C.  of  L. — 20 


A  policy  of  life  insurance  contained 
the  usual  clause  of  forfeiture  for  nonpay- 
ment of  premiums.  The  agent  had  al- 
lowed the  cash  part  of  the  premium  to 
be  paid  one  half  cash,  the  other  half  by 
a  short  note.  Upon  the  6th  of  July, 
1867,  the  day  the  premium  was  due,  the 
agent  received  the  check  of  assured  for 
the  half  cash  due,  and  a  six  months  note, 
giving  the  renewal  receipt  for  a  year. 
The  note  contained  the  clause  "if  not 
paid  at  maturity  said  policy  is  to  be  null 
and  void."  Neither  check  nor  note  was 
paid.  Held^  the  mere  fact  that  the  note 
was  not  paid  atmaturity  did  not  of  itself 
avoid  the  policy.  It  gave  the 
insurance  company  the  option  of  de- 
claring it  forfeiture,  but  this  option- 
must  be  asserted  by  clear  and  unequivocal 
acts.  The  clause  of  forfeiture  being  in- 
serted in  the  note  for  the  benefit  of  the 
company,  may  be  waived  by  failure  to 
act,  or  other  circumstances  evincing  an 
intention  not  to  claim  the  benefit  of  the 
stipulation.  Whether  the  company  has 
exercised  such  option  or  waived  their 
rights  is  a  question  of  fact  for  the  jury, 
under  all  the  circumstances  of  the  case. 
Mut.  Life  Ins.  Co.  v.  French,  30  Ohio 
St.  240. 

Forfeiture  for  Nonpayment  of  IntereBt. 
— It  was  held  in  the  cases  second  above 
cited,  where  the  question  was  raised, 
that  the  nonpayment  of  the  interest 
when  due  on  a  note  for  the  premium 
forfeits  the  policy,  when  the  provision  is 
that  such  shall  be  the  effect  of  nonpay- 
ment of  a  premium  note,  but  this  is  de- 
nied in  St.  Louis  Mut.  L.  Ins.  Co.  i>. 
Grigsby,  10  Bush  (Ky.)  310.  And  see 
Ohde  V.  Northwestern  etc.  Ins.  Co.,  40 
Iowa  357. 

Where  the  policy  is  conditioned  to 
depend  upon  the  prompt  payment  of  in- 
terest, a  failure  to  so  pay  forfeits  the 
policy.  Knickerbocker  etc.  Ins.  Co.  v. 
Harlan,  56  Miss.  512;  Knickerbocker 
etc.  Ins.  Co.  v.  Dietz,  52  Md.  16;  Mut. 
F.  Ins.  Co.  V.  Miller   Lodge,  58   Md. 

463- 

By  Whom  Premium  Must  be  Fald. — 
The  premium  must  be  paid  by  the  in- 
sured or  by  some  one  by  his  authority. 
Whiting  V.  Mass.  etc.  Ins.  Co.,  129 
Mass.  240;  s.  c,  37  Am.  Rep.  317; 
Miller  v.  Union  Cent.  L.  Ins.  Co.,  no 
111.  102. 

And  it  is  paid,  for  instance,  when  it  ig 
delivered  to  a  carrier  designated  by  the 
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due  suspends  the  policy  until  paid,  and  a  loss  occurring  in  the 
meantime  is  not  therefore  covered.^ 

In  the  latter  event  it  is  generally  considered  that  the  company 
may  sue  for  and  recover  the  instalments  in  arrear,*  though  not 
where  the  provision  is  that  the  policy  shall  be  void  on  the  non- 
payment of  a  matured  instalment,  even  though  it  be  further  pro- 
vided that  it  shall  reattach  on  payment  being  made.* 

3.  Nonforfeitable  or  Paid  Up  Policies. — What  are  termed  non- 
forfeitable or  paid  up  policies  are  frequently  issued,  particularly 
in  life  insurance.  They  are  usually  endorsed  "nonforfeiting 
policy,"  and  commonly  provide  that  if  on  the  payment  of  a  speci- 
fied number  of  premiums,  the  policy  shall  cease  by  reason  of  the 
nonpayment  of  subsequent  premiums,  a  new  paid  up  policy  will  be 
issued  for  such  sum  as  is  proportionate  with  the  annual  payments 
which  have  been  made,  on  compliance  with  certain  conditions  by 
the  assured,  usually  that  he  shall  return  the  original  policy  within 
a  fixed  time  for  such  purpose  ;  also  that  if  the  premiums  shall  hot 
be  paid,  the  insurers  will  be  liable  for  so  much  of  the  loss  as  is 
proportionate  with  the  annual  payments  made.  But  it  has  been 
held  that  the  surrender  of  the  original  policy  is  not  necessary,* 

2.  American  Ins.  Co.  v.  Henley,  60 
Ind.  515. 

This  is  especially  true  where  it  is. 
provided  that  all  the  instalments  shall 
at  once  fall  due  in  case  of  the  nonpay- 
ment of  one.  "American  Ins.  Co.  t'. 
Klink,  65  Mo.  78;  Williams  v.  Albany 
City  Ins.  Co.,  19  Mich.  451. 

3.  Yost  V.  American  Ins.  Co.,  39 
Mich.  531;  American  Ins.  Co.  xi.  Con- 
gle,  39  Mich.  536;  American  Ins.  Co.  v. 
Stoy,  41  Mich.  385;  New  York  L.  Ins. 
Co.  V.  Stathara,  5  Big.  L.  &  Ace.  Ins. 
Rep.  607. 

4.  Dorr  v.  Phoenix  etc.  Ins.  Co.,  67 
Me.  438;  Coffey  -v.  Universal  etc.  Ins. 
Co.,  10  Ins.  L.  J,  525.  See  also  Win- 
chell  V.  John  Hancock  L.  Ins.  Co.,  8 
Ins.  L.  J.  652;  Sheerer  v.  Manhattan  L. 
Ins.  Co.,  16  Fed.  Rep.  720;  Cof- 
fey V.  Universal  L.  Ins.  Co., 
10  Biss.  (U.  S.)  354.  Contra,  Smith 
■V.  Continental  Ins.  Co.,  3  Ins.  L. 
J.  63;  Schumacher  v.  Manhattan  L. 
Ins.  Co.,  3  Ins.  L.  J.  455;  Sheerer  v. 
Manhattan  L.  Ins.  Co.,  20  Fed.  Rep. 
886;  Knapp  v.  Homoeopathic  Mut.  L. 
Ins.  Co.,  117  U.  S.  411. 

Nonpayment  of  Interest  on  Premium 
Notes. — So  it  has  been  held  that  non- 
payment of  the  interest  on  the  premium 
notes  does  not  avoid  the  policy,  not- 
withstanding a  provision  of  that  sort, 
but  that  it  remains  good  for  a  propor- 
tionate part;  that  a  policy  cannot  be  de- 
clared  to  be   forfeited   that  has   been 


company.  Currier  v.  Continental  L. 
Ins.  Co.,  53  N.  H.  538;  Whitley  v. 
Piedmont  etc.  L.  Ins.  Co.,  71  N.  Car. 
480. 

1.  Garlick  v.  Miss.  etc.  Ins.  Co.,  44 
Iowa  553;  How  V.  Union  Mut.  L.  Ins. 
Co.,  80  N.  Y.  32. 

Assessment. — The  same  is  true  of  an 
assessment.  Southern  Mut.  Ins.  Co.  v. 
Taylor,  33  Gratt.  (Va.)  743;  Lycoming 
F.  Ins.  Co.  V.  Storrs,  97  Pa.  St.  354. 

Where  Optional  with  Insurers  to 
Annul  Policy. — Though  where  the  com- 
pany may  "at  their  option  annul  the 
policy,"  it  does  not  have  the  effect  to 
ipso  facto  annul  the  policy,  but  the 
company  must  give  notice  of  the  exer- 
cise of  the  option.  Supple  v.  Iowa  State 
Ins.  Co.,  58  Iowa  29. 

Part  Payment. — Payment  of  a  part  of 
a  premium  due  will  not  prevent  a  for- 
feiture. Willcutts  V.  Northwestern 
Mut.  L.  Ins.  Co.,  81  Ind.  300. 

Effect  of  Suspension.— When  the  effect 
of  the  provision  is  merely  to  suspend 
the  policy  while  the  premium  or  an  in- 
stalment remains  due  and  unpaid,  and 
not  to  make  it  void,  payment  of  what  is 
due  revives  the  policy,  whether  such 
payment  be  voluntary  or  otherwise. 
American  Ins.  Co.  v.  Klink,  65  Mo.  78; 
American  Ins.  Co.  v.  Henley,  60  Ind. 

■sis- 
No    premium    is  earned  while    the 
policy     is     suspended.      Matthews    v. 
Insurance  Co.,  40  Ohio  St.  135. 
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and  that  the  assured  is  entitled  to  recover  where  death  occurs 
after  default  in  the  payment  of  the  premium,  and  within  the  time 
limited  for  taking  out  a  paid  up  policy,  though  none  has  been 
taken  out.* 

4.  Mode  of  Pajnnent, — The  mode  of  payment  of  the  premium  is 
immaterial  if  it  be  accepted  by  the  company  or  its  agent,  and  no 
special  mode  be  provided  for.^  Thus  it  has  been  held  that  it 
may  be  by  note ;  *  bank  check ;  *  order  on  a  third  person ;  * 
or  to  the  agent  in  depreciated  funds,  it  being  according  to  the 


stipulated  to  be  nonforfeitable.  Hull  v. 
Northwestern  etc.  L.  Ins.  Co.,  39  Wis. 
397;  Northwestern  etc.  Ins.  Co.  v.  Lit- 
tle, 56  Ind.  504;  Syraonds  v.  North- 
western etc.  Ins.  Co.,  23  Minn.  491; 
Kirkpatrick  v.  Knickerbocker  L.  Ins. 
Co.,  6  Ins.  L.J.  368;  Mound  City  etc. 
Ins.  Co.  V.  Twining,  12  Kan.  475; 
Watts  V.  Atlantic  etc.  Ins.  Co.,  16  Can. 
L.  J.  215;  Nettleton  v.  St.  Louis  etc. 
Ins.  Co.,  6  Ins.  L.  J.  426;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Ross,  63  Ga.  199; 
Cowles  %'.  Continental  L.  Ins.  Co.,  63 
N.  H.  300;  Bruce  v.  Continental  L. 
Ins.  Co.,  58  Vt.  253. 

See  also  Franklin  L.  Ins.  Co.  v. 
Wallace,  93  Ind.  7;  Tutt  v.  Covenant 
Mut.  L.  Ins.  Co.,  19  Mo.  App.  677. 

Contra,  Holman  v.  Continental  L. 
Ins.  Co.,  54  Conn.  195. 

Where  Premiums  Kequired  to  be  Paid 
for  Certain  Time.-^But  where  the  pro- 
vision is  that  if  the  premiums  shall  be 
paid  for  a  stated  time  the  insured  shall 
be  entitled  to  a  paid  up  policy,  and 
there  are  further  stipulations  to  the  eflfect 
that  the  policy  shall  be  void  if  the 
premiums  are  not  paid  when  due,  the 
right  to  a  paid  up  policy  is  forfeited  by 
a  default  in  the  payment  of  a  premium. 
Smith  V.  Nat.  L.  Ins.  Co.,  103  Pa.  St. 
177;  s.  c,  49  Am.  Rep.  121;  Atty.  Gen. 
V.  Continental  L.  In,"!.'  Co.,  93  N.  Y.  70; 
Holly  V.  Metropolitan  L.  Ins.  Co.,  105 
N.  Y.  437;  Ashbrook  v.  Phoenix  Mut. 
Ins.  Co.,  94  Mo.  72. 

Defendant  issued  to  C,  a  married 
woman,  a  policy  on  the  life  of  A,  her 
husband.  In  case  of  her  death  before 
A,  the  insurance  was  payable  to  their 
children.  Upon  a  surrender  of  the 
policy  after  two  annual  premiums  had 
been  paid  she  would  be  entitled  to  a 
paid  up  policy.  She  died  before  A,  and 
before  two  annual  premiums  had  been 
paid,  without  children.  A  paid  the 
premiums  for  nine  3'ears,  when  he 
offered  to  surrender  the  policy,  and 
demanded  a  paid  up  policy,  which  was 


refused.  Held,  that  as  C  died  before 
the  second  premium  was  paid,  her  ad- 
ministrator had  no  right  to  a  paid  up 
policy,  and  the  company  having  treated 
A  as  the  beneficiary  of  the  policy,  he 
was  entitled  to  a  paid  up  policy'.  Con- 
tinental L.  Ins.  Co.  V.  Hamilton,  41 
Ohio  St.  274. 

A  nonforfeitable  policy  provided  that 
if  any  premiums  were  not  paid  the  com- 
pany should  only  be  liable  for  an 
amount  proportionate  to  the  number  of 
premiums  paid.  The  insured  paid 
twenty-seven  quarterly  premiums, 
when  he  made  default.  Subsequent  to 
this  four  others  matured  before  his 
death,  which  were  not  paid.  Held, 
that  the  beneficiary  could  recover  27-31 
of  the  amount  of  the  policy  with  inter- 
est. Baltimore  Mut.  L.  Ins.  Co.  v. 
Pratt,  55  Md.  200. 

For  What  Sum  Paid  Up  Policy  Issned. 
— A  paid  up  polic3'  should  not  be  issued 
for  the  aggregate  amount  of  premiums 
paid,  subject  to  the  amount  due,  but 
should  be  for  the  equivalent  of  the  pres- 
ent value  of  the  policy.  Farley  v. 
Union  Mut.  L.  Ins.  Co.,  41  Hun  (N. 
Y.)  303. 

1.  Wheeler  v.  Conn.  Mut.  L.  Ins. 
Co.,  82  N.  Y.  543. 

2.  Currier  v.  Continental  etc.  Ins. 
Co.,  53  N.  H.  539;  Tayloe  v.  Merchants' 
F.  Ins.  Co.,  9  How.  (U.  S.)  390. 

3.  Mut.  L.  Ins.  Co.  v.  French,  30 
Ohio  St.  240;  Mowiy  v.  Home  Ins.  Co., 
9  R.  1 .  346;  Pitt  V.  Berkshire  L.  Ins. 
Co.,  100  Mass.  500;  Carej'  v.  Nagle,  2 
Abb.  (U.  S.)  156;  Mobile  L.  Ins.  Co.  -o. 
Pruett,  74  Ala.  487. 

And  a  Kentucky  case  is  to  the  effect 
that  payment  with  a  note,  duly  accepted 
as   such,   suffices,   though   there   be    a 

Provision  to  the  contrary  in  the  policy. 
nman  v.  Globe  Ins.  Co.,  4  Ins.  L.  J.  719. 

4.  Tayloe  v.  Merchants'  F.  Ins.  Co., 
9  How.  (U.  S.)  390. 

5.  National  Ben.  Assoc,  v.  Jackson, 
114111.533. 
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course  of  business  of  the  agent  known  to  the  company, ^  or  in  ad- 
vertising,* board,  or  whatever  else  may  be  agreed  upon.*  And 
it  is  generally  considered  that  where  the  insured  has  money  to  his 
credit  with  the  insurers  that  that  must  be  exhausted  before  the 
policy  can  be  declared  forfeited  for  nonpayment.*  Thus,  if 
dividends  are  due  the  insured,  they  should  be  applied  to  the 
liquidation  of  his  maturing  premiums*  in  the  absence  of  any 
contrary  arrangement.® 

The  premium  must  be  paid  promptly  on  the  day  named,  unless 
the  policy  promises  indulgence.  But  where  the  day  of  pay- 
ment falls  on  Sunday,  it  may  be  made  on  Monday,  even  though 
a  loss  has  intervened ; '  and  where  it  falls  on  a  weekday  it  may 
be  made  at  any  hour  of  that  day  up  to  midnight.* 

5.  Waiver  with  Respect  to  Premium. — Payment  of  the  premium 
at  the  time  agreed  may  be  waived  by  the  insurers  after  the  policy 
takes  effect,®  and  this  either  expressly  or  imphedly,  and  hence 


1.  Sands  v.  N.  Y.  L.  Ins.  Co.,  50  N. 
Y.  626;  Robinson  v.  International 
Assoc,  42  N.  Y.  54;  Martin  v.  In- 
ternational L.  Assur.  Soc,  62  Barb. 
(N.  Y.)   181. 

See  also,  as  to  tender  in  such  currency, 
N.  Y.  L.  Ins.  Co.  v.  Clapton,  7  Bush 
(Ky.)  179;  N.  Y.  Cent.  Ins.  Co.  v.  Nat. 
Prot.  Ins.  Co.,  20  Barb.  (N.  Y.) 
469. 

2.  Kentucky  Mut.  Ins.  Co.  v.  Jenks, 
5  Ind.  96.  And  it  was  here  held  that 
where  the  agreement  is  to  take  advertis- 
ing for  the  premium,  the  policy  cannot 
be  avoided  by  a  failure  to  furnish  suffi- 
cient advertising  matter. 

3.  Pendleton  v.  Knickerbocker  etc. 
Ins.  Co.,  5  Fed.  Rep.  238;  Schwartz 
V.  Germania  L.  Ins.  Co.,  18  Minn. 
448. 

4.  Train  v.  Holland  etc.  Ins.  Co.,  62 
N.  Y.  598;  Home  Ins.  Co.  v.  Curtis,  23 
Mich.  402;  Thompson  v.  American  etc. 
Ins.  Co.,  46  N.  Y,  674;  Union  Ins.  Co. 
V.  Grant,  68  Me.  229;  Staunton  v.  West. 
Assur.  Co.,  23  U.  C.  (Ch.)  81;  North- 
western Mut.  L.  Ins.  Co.  V.  Fort,  82  Ky. 
269.  But  consult  Mut.  F.  Ins.  Co.  v. 
Miller  Lodge,  58  Md.  463. 

6.  Girard  etc.  Ins.  Co.  v.  N.  Y.  Mut. 
etc.  Ins.  Co.,  97  Pa.  St.  15;  Manhattan 
L.  Ins.  Co.  V.  Hoelzle,  8  Ins.  L.  T.  226; 
Bulger  V.  Washington  L.  Ins.  Co.,  63 
Ga.  328.  But  custom  between  the 
parties  may  control.  Anderson  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  i  Flip.  (U.  S.) 

SS9- 

6.  Ohde  V.  Northwestern  etc.  Ins. 
Co.,  40  Iowa  357;  Patch  v.  Phoenix 
Ins.  Co.,  44  Vt.  487;  Russum  v.  St. 
Louis  etc.  Ins.  Co ,  i   Mo.  App.  228; 


Anderson  v.   St.  Louis   etc.  Ins.  Co., 
5  Big.  L.  &  A.  Ins.  Rep.  527. 

The  insurers  should  in  such  case  give 
notice  to  the  insured  of  the  amount  be 
is  called  upon  to  pay.  Home  L.  Ins. 
Co.  V.  Pierce,  75  111.  426,  though  where 
it  is  specially  provided  what  shall  be 
done  with  the  accrued  dividends  or  pro- 
fits, such  provision  governs.  Hull  v. 
Northwestern  etc.  L.  Ins.  Co.,  39  Wis. 

397-  , 

7.  Hammond  v.  American  Mut.  L. 
Ins.  Co.,  10  Gray  (Mass.)  306;  How- 
land  V.  Continental  etc.  Ins.  Co.,  121 
Mass.  499;  Taylor  v.  Germania  Ins.  Co., 
2  Dill.  (U.  S.)  2S2;  Campbell  v.  Inter- 
national L.  Ass'n,  4  Bosw.  (N.  Y.) 
298. 

8.  Och  V.  Homestead  etc.  Ins.  Co., 
21  Pitts.  Leg.  Jour.  98. 

9.  Not  at  the  time  it  is  made  Frank- 
lin L.  Ins.  Co.  V.  Sefton,  53  Ind.  280; 
Howell  V.  Knickerbocker  L.  Ins.  Co., 
44  N.  Y.  279;  Lewis  v.  Phoenix  etc. 
Ins.  Co.,  44  Conn.  72;  Bushy  v.  N. 
American  etc.  Ins.  Co.,  40  Md.  572; 
Candee  v.  Citizens'  Ins.  Co.,  4  Fed.  Rep. 

H3- 

Where  the  company'  takes  a  foreign  bill 
of  exchange  drawn  by  the  insured  for  a 
premium  due,  with  an  agreement  that,  if 
the  same  is  not  paid  at  maturity,  the 
policy  shall  lapse,  the  company  is  bound 
to  present  the  bill  at  maturity,  although 
the  drawee  has  refused  acceptance,  and 
although  he  has  in  his  hands  no  funds  of 
the  drawer.  Protest  is  not,  however, 
necessary.  Knickerbocker  L.  Ins.  Co. 
■V.  Pendleton,  112  U.  S.  696. 

In  Piedmont  etc.  L.  Ins.  Co.  v.  Mc- 
Lean, 31   Gratt.  (Va.)  517,  it  was  held 
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by  parol  as  well  as  by  writing.*  Thus,  where  the  agent  delivers 
the  policy  and  charges  the  premium  to  the  insured,^  especially 
where  there  is  an  agreement  between  the  insured  and  the  agent 
that  this  shall  be  done  and  that  the  latter  shall  be  bound  to  the 
company  for  the  premium,^  there  is  such  a  waiver.  So  it  is  a 
waiver  of  the  provision  if  the  insured  be  told  that  payment  on 
deliveiy  of  the  policy  makes  no  difference*  or  be  given  time,^ 
or  where  he  offers  payment  and  its  acceptance  is  deferred ;  ^  or 
where  a  note  is  accepted  instead  of  cash,  and  a  renewal  receipt  is 
issued ;  "*  or  where  the  premium  is  habitually  paid  and  received 
at  other  times  than  the  days  fixed ;  ^  or  where  payment  accord- 


that     the     assistant      secretary     had 
-authority  for  such  purpose. 

1.  Bodine  v.  Exchange  F.  Ins.  Co.,  51 
N.  Y.  117;  Baptist  Church  v.  Brooklyn 
F.  Ins.  Co.,  19  N.  Y.  305;  Howell  f. 
Knickerbocker  L.  Ins.  Co.,  44  N.  Y. 
277;  Miesell  v.  Globe  Mut.  L.  Ins.  Co., 
76N.  Y.  115;  Lyon  v.  Travellers' Ins. 
Co.,  55  Mich.  141;  s.  c,  54  Am.  Rep. 
3S4;  Hanley  v.  L.  Assoc,  etc.,  69  Mo. 
380;  Johnson  v.  Southern  Mut.  Ins.  Co., 
79  Ky.  403;  Smith  v.  St.  Paul  F.  etc. 
Ins.  Co.,  3  Dak.  80. 

Levying  a  subsequent  asse-ssment 
does  not,  however,  waive  payment. 
Crawford  Co.  Mut.  Ins.  Co.  v.  Coch- 
Tan,  88  Pa.  St.  230. 

The  insured  made  default,  but  the 
company  offered  to  overlook  it  if  pay- 
ment was  made  at  once.  It  was  not 
paid  for  two  weeks,  at  which  time  he 
was  sick,  and  he  died  the  next  day. 
/feW,  that  the  companj'  was  not  bound. 
Servoss  v.  Western  Mut.  Aid  Soc,  67 
Iowa. 86. 

See  also  cases  cited,  infra,  this  title. 
Waiver  and  Estoppel. 

2.  Miller  v.  Brooklyn  L.  Ins.  Co.,  12 
Wall.  (U.  S.)  288;  Tennant  v.  Travel- 
lers' Ins.  Co.,  31  Fed.  Rep.  '322;  Boehen 
■V.  Williamsburg  etc.  Ins.  Co.,  35  N.  Y. 
131;  Wood  V.  Poughkeepsie  etc.  Ins. 
Co.,  32  N:  Y.  619;  Sheldon  v.  Atl.  F.  & 
M.  Ins.  Co.,  26  N.  Y.  460;  Re  Booth,  11 
Abb.  N.  Cas.  (N.  Y.)  145;  Bouton  t). 
American  Mut.  L.  Ins.  Co.,  25  Conn. 
542;  Equitable  Ins.  Co.  v.  McCrea,  8 
Lea  (Tenn.)  541;  Lebanon  Mut.  Ins. 
Co.  V,  Hoover,  113  Pa.  St.  591  ;s.  c,  57 
Am.  Rep.  511. 

Plaintiff  obtained  insurance  through 
a  broker,  who  received  the  premium 
from  him,  and  offered  it  to  the  defend- 
ant company's  agent.  The  agent,  hav- 
ing directed  the  broker  to  hold  the 
premium  for  a  time,  charged  hirti  and 
credited  the  company  with  the  amount, 


and  afterwards  remitted  it  to  the  com- 
pany. Held,  that  the  question  of  pay- 
ment of  the  premium  was  for  the  jury, 
and  an  instruction  to  find  for  the  defend- 
ant was  error.  Pittsburgh  Boat  Yard 
Co.,  t;.  Western  Assur.  Co.,  118   Pa.  St. 

415- 

3.  Sheldon  v.  Conn.  Mut.  L.  Ins. 
Co.,  25  Conn.  207;  Southern  L.  Ins.  Co. 
V.  Booker,  9  Heisk.  (Tenn.)  606. 
But  this  is  denied  in  Greene  v.  Lycom- 
ing F.  Ins  Co.,  91  Pa.  St.  387,  where 
there  is  a  provision  that  the  agent  shall 
have  no  authority  to  waive  payment. 

4.  Bodine  f.  Exchange  F.  Ins.  Co., 
51  N.  Y.  117;  Bragdon  v.  Appleton 
Mut.  Ins.  Co.,  42  Me.  259. 

5.  Alexanders.  Continental  Ins.  Co., 
67  Wis.  422;  s.  c,  i;8  Am.  Rep.  869. 

6.  N.  Y.  Cent.  Ins.  Co.  v.  Nat.  Pro- 
tection Ins.  Co.,  20  Barb.  (N.  Y.)  469; 
Hallock  V.  Commercial  Ins.  Co.,  2 
Dutch.  (N.  J.)  268. 

7.  Mich,  Mut.  L.  Ins.  Co.  v.  Bowes, 
42  Mich.  19;  Thompson  v.  Knicker- 
bocker L.  Ins.  Co.,  104  U.  S.  252;  Little 
V.  Charter  Oak  Ins.  Co.,  38  Ohio  St. 
no. 

But  the  acceptance  of  a  note  does  not 
waive  future  payments  according  to  the 
terms  of  the  policy.  Mobile  L.  Ins.  Co. 
V.  Pruett,  74  Ala.  487. 

8.  Cotton  States  L.  Ins.  Co.  v.  Les- 
ter, 62  Ga.  247;  Ala.  Gold  L.  Ins.  Co. 
•y.  Garmany,  74  Ga.  51;  Tripp  w.  Ver- 
mont L.  Ins.  Co.,  55  Vt.  160;  Western 
Horse  etc.  Ins.  Co.  v.  Scheidle,  18  Neb. 

495- 

And  in  Girard  L.  Ins.  etc.  Co.  v.  N. 
Y.  Mut.  L.  Ins.  Co.,  97  Pa.  St.  15,  it 
was  held  that  a  stipulation  in  an  obscure 
part  of  a  policy,  printed  in  Bmall  type, 
to  the  effect  that  the  receipt  of  overdue 
premiums  was  to  be  deemed  to  consti- 
tute no  precedent  as  regards  the  pay- 
ment of  future  premiums,  nor  to  be 
considered  as  a  waiver  of  a  forfeiture  of 
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ing  to  the  terms  of  the  policy  is  prevented  by  the  insurers,^ 
or  is  attempted  to  be  enforced.* 

Indeed,  any  acts  of  the  insurers  which  reasonably  indicate  that 
they  do  not  mean  to  insist  upon  compliance  will  imply  a  waiver.* 
But  a  demand  for  an  overdue  premium  without  receiving  it  is 
not  a  waiver  of  a  forfeiture.* 

And  the  prompt  payment  of  an  instalment  may  be  waived  as 
well  as  where  the  whole  premium  is  due  at  one  time.  Accept- 
ance of  an  instalment  or  a  part  thereof,*  after  it  is  due,  or  an 
extension  of  the  time  of  payment,^  is  such  a  waiver,'  unless 
there  also  be  a  provision  to  the  effect  that  acceptance  of  an  over- 
due premium  or  an  agreement  to  the  extension  of  the  time  of 
payment  shall  not  constitute  a  waiver,  when  that  governs.* 

6.  Excuses  for  Nonpayment. — So  there  may  be  excuses  for  non- 

.  payment  at  the  stipulated  time.     War  breaking  out  between  the 

State  or  country  of  the  insurer  and   insured  is  generally  held  to 

be  one,^  it'  being  considered   by  the   courts  that   have   held  this 

that  the  policy  is  suspended  during   hostilities,  and  revived  at 


the  policy,  is  not  to  be  regarded  as  a 
condition  of  tiie  policy,  but  rather  as  a 
qualification  of  the  receipt  of  premiums. 
The  acceptance  of  occasional  pay- 
ments after  due  will  not,  however, 
amount  to  a  waiver.  Marston  v.  Mass. 
L.  Ins.  Co.,  59  N.  H.  92. 

1.  Manhattan  L.  Ins.  Co.  v.  War- 
wick, 20  Gratt.  (Va.)  614;  Hamilton  v. 
Mut.  Ins.  Co.,  9  Blatchf.  (U.  S.)  234. 

2.  Robinson  v.  Pac.  F.  Ins.  Co.,  18 
•Hun  (N.  Y.)  395. 

3.  Appleton  v.  Ehoenix  Mut.  L.  Ins. 
Co.,  59  N.  H.  541;  Goit  -v.  Nat.  etc.  Ins. 
Co.,  25  Barb.  (N.  Y.)  1S9;  Heaton  -v. 
Manhattan  F.  Ins.  Co.,  7  R.  I.  502; 
Pittsburgh  Boat  Yard  Co.  v.  Western 
Assur.  Co.,  118  Pa.  St.  415;  Winindger 
V.  Globe  Mut.  L.  Ins.  Co.,  3  Hughes 
(U.  S.)  257;  Home  Prot.  Ins.  Co.  etc. 
V.  Avery  (Ala.),  5  So.  Rep.  143. 

Where,  by  the  terms  of  a  policy  of 
life  insurance,  the  nonpayment  of  the 
required  annual  premium,  at  the  desig- 
nated time,  is  declared  to  be  a  ground  of 
forfeiture,  but  the  uniform  custom  of 
the  insurancfi  company  has  been  to  give 
notice  of  the  time  when  the 
premiums  fall  due,  and  to  col- 
lect the  same  at  the  residence  of  the 
policy  holder,  through  a  local  agent  re- 
siding in  his  neighborhood,  good  faith 
requires  that  this  mode  of  collection 
should  not  be  discontinued,  and  pay- 
ment required  at  the  company's  office, 
without  notice  to  the  insured.  Union 
Cent.  L.  Ins.  Co.  v.  Pottker,  33  Ohio  St. 
459.     Cases  of  the  same  character  are 


Thompson  v.  St.  Louis  etc.  Ins.  Co.,  52 
Mo.  469;  Buckbee  v.  U.  S.  etc.  Co.,  18 
Barb.  (N.  Y.)  541;  Mayerw.  Mut.  etc. 
Ins.  Co.,  38  Iowa  304;  Helrae  v.  Phila. 
L.  Ins.  Co.,  61  Pa.  St.  107.  In  the  last 
case  it  was  said  that  "  forfeitures  are 
odious,  and  enforced  only  where 
there  is  the  clearest  evidence 
that  that  was  what  was  meant  by  the 
stipulation  of  the  parties.  There  must 
be  no  cast  of  management  or  trickery 
to  entrap  a  party  into  a  forfeiture." 

4.  Cohen  -v.  Continental  F.  Ins. 
Co.,  67  Tex.  325;  Ware  v.  Millville 
Mut.  M.  &  F.  Ins.  Co.,  45  N.J.  L.  177. 

5.  Hodsdon  v.  Guardian  L.  Ins. 
Co.,  97  Mass.  144. 

6.  Homer  v.  Guardian  etc.  Ins. 
Co.,  67  N.  Y.  478;  Kan.  Prot.  Union  v. 
Whitt,  36  Kan.  760. 

7.  But  see  Busby  v.  North  Amer- 
ican F.  Ins.  Co.,  40  Md.  572,  where  it  is 
said  that  the  unauthorized  receipt  of  an 
overdue  premium  by  an  agent  of  the 
company  after  the  death  of  the  insured, 
is  not  a  waiver,  even  though  the  act  be 
not  disclaimed  by  the  company. . 

Also  see  Mowry  v.  Home  Ins.  Co., 
9  R.  I.  346,  where  it  is  held  that  the  in- 
sured must  show  that  he  was  in  good 
health  at  the  time  of  the  acceptance. 
But  comfare  with  it  Rockwell  v.  Mut. 
L.  Ins.  Co.,  20  Wis.  335. 

8.  Bissell  V.  American  etc  .  Ins.  Co., 
2  Big.  L.  &  A.  Ins.  Rep.  ii;o. 

9.  Sands  v.  N.  Y.  L.  Ins.  Co., 
50  N.  Y.  626;  Cohen  v.  N.  Y.  L.  Ins. 
Co.,  50  N.  Y.  610,  and  many  cases  cited 
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their  close.*  There  is  a  class  of  cases,  however,  opposed  to  this 
view,  the  doctrine  of  which  is  that  such  policies  become  void,  and 
hence  not  susceptible  of  enforcement  by  either  party,  even  when 
peace  is  declared.*  So  it  is  a  sufficient  excuse  for  delay  in  pay- 
ment where  the  policy  has  been  declared  by  the  company  to  be 
forfeited,  or  has  otherwise  been  treated  as  forfeited ;  *  or  where 
the  agency  at  which  the  premium  is  to  be  paid  is  changed,  and 
the  insured  is  unable  to  find  the  new  one.*  But  the  physical 
inability  of  the  insured  is  not  a  sufficient  excuse;^  nor  is  a 
statement  in  the  company's  prospectus,  not  made  a  part  of  the 
contract,  that  premiums  need  not  be  paid  for  a  given  number  of 
days  after  the  nominal  date  of  maturity.®  Nor  is  an  injunction  re- 
straining the  company  from  doing  business  pending  an  examination 
of  its  condition  ; '  nor  a  claim  of  the  insolvency  of  the  company 
and  that  payment,  therefore,  would  be  unsafe ;  ^  nor  a  failure  to 
give  the  insured  notice,  according  to  usage,  of  the  day  on  which 
a  note  given  for  premiums  will   mature,^  unless    the   notice    be 


and  discussed.     Contra,  Abell  v.  Penn. 
Mut.  L.  Ins.  Co.,  i8  W.  Va.  400. 

1.  See  also  Odlin  v.  Ins.  Co.,  2 
Wash.  (U.  S.)  312;  Francis  v.  Ocean 
Ins.  Co.,  6  Cow.  (N.  Y.)  404;  Semmes 
V.  Hartford  Ins.  Co.,  13  Wall.  (U.  S.) 
158;  Manhattan  L.  Ins.  Co.  v.  War- 
wick, 20  Gratt.  (Va.)  614;  N.  Y.  L. 
Ins.  Co.  V.  Clopton,  7  Bush  (Ky.)  179; 
Hamilton  f  .Mut.  L.  Ins.  Co.,  9  Blatchf. 
(U.  S.)  234. 

A  tender  of  the  premium,  as  it  falls 
due,  must  be  made  where  possible,  in 
order  to  make  the  excuse  available. 
Manhattan  L.  Ins.  Co.  -v.  Le  Pert,  52 
Tex.  504.  See  also  Attorney  General 
V.  Continental  L.  Ins.  Co.,  64  How. 
Pr.  iN.  Y.)  519. 

2.  Worthington  v.  Charter  Oak 
Ins.  Co.,  41  Conn.  372;  Dillard  v.  Man- 
hattan etc.  Ins.  Co.,  44  Ga.  119;  N.  Y. 
L.  Ins.  Co.  V.  Statham,  93  U.  S.  24; 
Tait  V.  N.  Y.  L.  Ins.  Co.  (C.  Ct.  Tenn.), 
2  Ins.  L.  J.  863;  s.  c,  4  Big.  L.  &  A.  Ins. 
Rep.  479. 

3.  Pilcher  v.  N.  Y.  L.  Ins.  Co.,  10 
Ins.  L.  J.  312;  Attorney  General  v. 
Guardian  Mut.  L.  Ins.  Co.,  82  N.  Y. 336. 

4.  Southern  L.  Ins.  Co.  v.  McCain, 
96  U.  S.  84;  Seamans  v.  N.  W.  Mut.  L. 
Ins.  Co.,  3  Fed.  Rep.  325;  s.  c,  i  Mc- 
Crary  (U.  S.)  508;  Braswell  v.  Am. 
L.  Ins.  Co.,  75  N.  Car.  8. 

Death  of  the  local  agent  at  the 
place  of  residence  of  the  assured  is  no 
excuse  where  premiums  are  payable  at 
the  home  office.  Bulger  v.  Washing- 
ton L.  Ins.  Co.,  63  Ga.  328. 

5.  Howell  V.  Knickerbocker  L.  Ins. 
Co.,  44  N.  Y.  277;   Evans  v.  U.  S.  L. 
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Ins.  Co.,  64  N.  Y.  304;  Carpenter  v. 
Centennial  Mut.  L.  Association,  68 
Iowa  453. 

As  where  the  insured  is  insane. 
Wheeler  v.  Conn.  Mut.  L.  Ins.  Co.,  82  N. 
Y.  543;  s.  c,  37  Am.  Rep.  594. 

6.  Mut.  Ben.  L.  Ins.  Co.  v.  Ruse,  8 
Ga.  534;  Ruse  v.  Mut.  Ben.  L.  Ins.  Co., 
23  N.  Y.  516;  Day  v.  Mut.  Ben.  L.  Ins. 
Co.,  I  McA.  (D.C.)  41;  s.  c,  4  Big.  L. 
&  A.  Ins.  Rep.  15. 

See,  however,  CoUett  v.  Morrison,  9 
Hare  173;  Wood  v.  Dwarris,  11  Exch. 
493;  Wheelton  v.  Hardisty,  92  E.  C.  L. 
231;  Salvia  v.  James,  6  East  571; 
Wheelton  v.  Hardisty,  8  E.  &  B.  282; 
Cent.  Ry.  Co.  v.  Kesch,  2  H.  L.  Cas. 
99;  Ruse  V.  Mut.  Ben.  L.  Ins.  Co.,  23 
N.  Y.  516;  Fowler  v.  Metropolitan  L. 
Ins.  Co  ,  41  Hun  (N.  Y.)  357;  Walsh 
V.  JEtna.  L.  Ins.  Co.,  30  Iowa  133. 

7.  Universal  L.  Ins.  Co.  v.  White- 
head, 10  Ins.  L.  J.  337.  However  see 
Coffey  V.  Universal  L.  Ins.  Co.,  10  Ins. 
L-J.  525. 

8.  Taylor  v.  Charter  Oak  L.  Ins. 
Co.,  9  Daly  (N.  Y.)  489. 

Otherwise  where  the  company  is 
actually  insolvent  and  has  quit  business. 
People  V.  Empire  Mut.  L.  Ins.  Co.,  92 
N.  Y.  105.  Though  a  readiness  and 
willingness  to  pay,  had  the  company 
been  solvent,  must  be  shown.  People 
V.  GloHe  Mut.  L.  Ins.  Co.,  32  Hun 
(N.  Y.)  147. 

9.  (Distinguishing  N.  Y.  L.  Ins.  Co. 
•k!"  Eggleston,  96  U.  S.  572;)  Thompson 
V.  Knickerbocker  L.  Ins.  Co.,  104  U.  S. 
252;  Mut.  F.  Ins.  Co.  V.  Miller  Lodge, 
58   Md.   463;    Mandego   v.  Centennial 
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purposely  omitted  with  the  design  of  working  a  forfeiture ;  ^ 
nor  a  custom  of  receiving  overdue  premiums ;  **  nor  an  absence 
of  demand  on  a  premium  note.^ 

VII.  INSTJEABLE  INTESESTS — 1.  Generally.— The  insured  must 
have  an  interest  in  the  subject  matter  of  the  insurance.  A  policy 
of  insurance  obtained  upon  a  subject  in  which  the  insured  has  no 
interest  is  void,  whether  or  not  it  be  so  stipulated  therein.  No 
action  can  be  maintained  upon  it ;  and  notes  given  for  premiums 
upon  such  insurance  are  void  for  want  of  consideration.*  But 
just  what  amounts  to  an  insurable  interest  has  been  a  matter  of 
much  discussion,  and  cannot  be  definitely  stated  for  all  cases.  It 
is,  however,  certain  that  the  interest  need  not  be  the  largest  which 
may  be  had  in  the  subject  matter,  nor  need  it  be  an  absolute  or 
vested  interest ;  indeed,  it  does  not  seem  to  be  essential  that  the 
insured  should  have  any  property  in  the  subject  of  insurance.^ 
Probably  it  may  be  safely  said  that  if  pecuniary  loss  would  be 
suffered  by  the  insured  by  a  loss  of  the  subject  matter,  his  inter- 
est therein  is  an  insurable  one.®     The  interest  must  not,  however, 


Mut.  L.  Association,  64  Iowa  134. 
Contra,  Phoenix  Mut.  L.  Ins.  Co.  v. 
Daster,  106  U.  S.  30;  People  v.  Globe 
Mut.  L.  Ins.  Co.,  65  How.  Pr.  (N.  Y.) 
239;  Atty.  Gen.  v.  Continental  L.  Ins. 
Co.,  33  Hun  (N.  Y.)  138;  Manhattan 
L.  Insi  Co.  V.  Smith,  44  Ohio  St.  156. 

Laws  New  York,  ch.  341,  provide  that 
no  life  insurance  company  shall  declare 
forfeited  any  policy  thereafter  issued  or 
renewed  for  nonpayment  of  any  pre- 
mium, unless  written  notice  of  the  time 
of  payment  shall  have  been  mailed  to 
the  insured  at  his  last  known  address. 
This  notice  may  be  given  in  advance  of 
the  time  when  the  premium  will  be- 
come due,  and  need  not  be  in  the  words 
of  the  statute  if  it  fairly  gives  notice 
that  a  forfeiture  will  be  declared. 
Phelan  v.  Northwestern  Mut.  L.  Ins. 
Co.,  42  Hun  (N.  Y.;  419.  Payment  of 
the  annual  premium  constitutes  a  re- 
newal within  the  meaning  of  the  statute, 
and  the  holder  of  a  policy,  issued  before 
passage  of  the  act,  who  subsequently 
pays  a  premium,  is  entitled  to  its  bene- 
fits. Carter  v.  Brooklyn  L.  Ins.  Co., 
no  N.  Y.  15.  Notice  to  an  unauthor- 
ized address  does  not  satisfy  the  act, 
and  the  company  takes  the  risk  of  de- 
livery, even  though  previous  notices  to 
the  same  address  have  been  received  by 
the  assured,  and  payments  accordingly 
made.  Carter  v.  Brooklyn  L.  Ins.  Co., 
no  N.  Y.  15.  %^ 

It  has  been  held  in  Iowa,  under  a 
similar  statute,  that  the  assured  does 
not  waive  his  right  to  such  notice  by  ap- 


plying for  an  extension  of  the  premium 
note.  Boj'd  v.  Cedar  Rapids  Ins.  Co., 
70  Iowa  325.  The  Iowa  statute  pro- 
vides that  the  notice  "may  be  served  by 
registered  letter,  addressed  to  the  in- 
sured." It  has  been  held  upon  this  that 
service  is  complete  when  the  registered 
letter  is  mailed.  McKenna  v.  State  Ins. 
Co.,  73  Iowa  453. 

1.  Girard  L.  Ins.  etc.  Co.  v.  N.  Y. 
Mut.  L.  Ins.  Co.,  97  Pa.  St.  15. 

2.  Mutual  Ins.  Co.  v.  Girard  L. 
Ins.  etc.  Co.,  100  Pa.  St.  172.  But 
compare  Girard  L.  Ins.  etc.  Co.  v.  N. 
Y.  Mut.  L.  Ins.  Co.,  97  Pa.  St.  15. 

3.  Mclntyre  v.  Michigan  State  Ins. 
Co.,  52  Mich.  188. 

4.  Bersch  v.  Sinnissippi  Ins.  Co., 
28  Ind.  64;  Fowler  v.  N.  Y.  etc.  Ins. 
Co.,  26  N.  Y.  422;  Peabody  v.  Wash- 
ington Ins.  Co.,  20  Barb.  (N.  Y.)  339; 
Freeman  v.  Fulton  Ins.  Co.,  38  Barb. 
(N.  Y.)  247;  Talman  v.  Atlantic  etc. 
Ins.  Co.,  29  How.  Pr.  (N.  Y.)  71;  Saw- 
yer V.  Mahew,  51  Me.  398;  Sweeny  v. 
Franklin  Ins.  Co.,  20  Pa.  St.  337.  But 
see  Trenton  etc.  Ins.  Co.  v.  Johnson,  24 
N.  J.  L.  576;  Mawry  v.  Home  Ins.  Co., 
9  R.  I.  346. 

6.  Buck  V.  Chesapeake  Ins.  Co.,  1 
Pet.  (U.  S.)  151,  163. 

6.  Rohrback  v.  Germania  F.  Ins. 
Co.,  62  N.  Y.  47;  Fenn  v.  New  Orleans 
Mut.  Ins.  Co.,  S3  Ga.  57S;  Merritt  v. 
Farmers'  Ins.  Co.,  42  Iowa  11;  Agri- 
cultural Ins.  Co.  V.  Clancey,  9  111.  App. 

Judge  Folger,  in  Rohrback  v.  Ger- 
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Insiiral)Ie  Interests. 


INSURANCE. 


Of  Equitable  Owner, 


be  an  immoral  or  illegal  one.     Such  interests  cannot  be  thus  pro- 
tected.^ 

2.  Of  Equitable  Owner. — One  may,  for  instance,  insure  his  equi- 
table interest  in  property,  the  legal  title  to  which  is  in  another.* 

3.  Of  Different  Parties  Having  Different  Interests. — So  different  par- 
ties having  different  interests  in  the  same  subject  matter  may 
severally  procure  insurance  on  their  several  interests;^  but  the 
mere  fact  of  a  person  being  a  part  owner  of  property  does  not 
give  him  an  insurable  interest  in  that  portion  which  he  does  not 
own.* 

4.  Of  Vendor  and  Vendee. — A  person  has  an  insurable  interest  in 
property,  real  or  personal,  which  he  has  contracted  to  sell^  to 
the  full  value  of  the  property,  regardless  of  the  price  he  has  con- 
tracted to  sell  for.® 

So  a  vendee  in  possession,  under  a  contract  for  title  on  pay- 
ment of  the  purchase  money,  has  an  insurable  interest  to  the  full 
value  of  the  property,'  even  though  he  could   not   enforce  the 


mania  F.  Ins.  Co.,  62  N.  Y.  47,  says, 
after  citing  Arnold,  Bunyon,  Hughes, 
Marshall,  Phillips,  Shermart,  Parsons, 
Angell,  Flanders  and  May:  "The  re- 
sult of  a  comparison  of  the  text  writers 
above  cited  is  that  there  need  not  be  a 
legal  or  equitable  title  to  the  property 
insured.  If  there  be  a  right  in  or 
against  the  property,  which  some  court 
will  enforce  upon  the  property,  a  right 
so  closely  connected  with  it,  and  so 
much  dependent  for  value  upon  the 
continued  existence  of  it  alone,  as  that 
a  loss  of  the  property  will  cause  pecu- 
niary damage  to  the  holder  of  the  right 
against  it,  he  has  an  insurable  inter- 
est." 

A  married  woman,  who  has  pur- 
chased personal  property  on  credit,  and 
has  not  paid  for  it,  and  refuses  to  pay, 
may  still  have  an  insurable  interest. 
Queen  Ins.  Co.  v.  Young  (Ala.),  5  So. 
Rep.  116. 

In  Stambaugh  v.  Blake  (Pa.),  15  Atl. 
Rep.  705,  it  is  held  that  a  turnpike 
company,  which  voluntarily  contributes 
to  the  construction'of  a  public  bridge, 
over  which  those  using  its  road,  as  well 
as  the  general  public,  pass,  but  which 
has  no  other  interest  therein,  has  no  in- 
surable interest  in  the  bridge. 

1.  Lord  V.  Dall,  12  Mass.  115; 
Mount  V.  Waite,  7  Johns.  (N.  Y.)  434. 

2.  Oliver  v.  Greene,  3  Mass.  133; 
Coursin  v.  Pa.  Ins.  Co.,  46  Pa.  St.   323. 

After  a  policy  has  been  assigned  with 
the  consent  of  the  company,  it  cannot 
object  that  the  assignee  has  only  an 
equitable  interest  in   the  property  in- 
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sured.      Home   Prot.   etc.   Ins.    Co.    v. 
Caldwell  (Ala.),  5  So.  Rep.  338. 

3.  Higginson  v.  Dall,  13  Mass.  96; 
Locke  V.  N.  A.  Ins.  Co.,  13  Mass.  61; 
Garrell  v.  Hanna,  5  Har.  &  J.  (Md.) 
412. 

4.  Reed  v.  Pac.  Ins.  Co.,  i  Met. 
(Mass.)  166;  Foster  v.  U.  S.  Ins.  Co., 
II  Pick.  (Mass.)  85;  Murray  w.  Colum- 
bian Ins.  Co.,  II  Johns.  (N.  Y.)302; 
Turner  v.  Burrows,  5  Wend.  (N.  Y.) 

541- 

5.  Ins.  Co.  V.  Updegraff,  21  Pa.  St. 
513;  Wood  V.  N.  W.  Ins.  Co.,  46  N.  Y. 
421;  Tallman  v.  Atl.  F.  &  M.  Ins.  Co., 
4  Abb.  Dec.  (N.  Y.)  345;  McCutcheon 
V.  Ingraham  (W.  Va.),  9  S.  E.  Rep. 
260. 

6.  Stuart  V.  Columbian  Ins.  Co.,  2 
Cranch  (U.  S.)  442. 

7.  Shotwell  V.  Jefferson  Ins.  Co.,  5 
Bosw.  (N.  Y.)  247;  Southern  Ins.  Co. 
V.  Lewis,  42  Ga.  587;  Tuckerman  v. 
Home  Ins.  Co.,  9  R.  I.  414;  Rumsey  v. 
Phoenix  Ins.  Co.,  17  Blatchf.  (U.  S.) 
527;  Amsinck  v.  American  Ins.  Co., 
129  Mass.  185;  Reed  v.  Williamsburg 
City  F.  Ins.  Co.,  74  Me.  537.  And  see 
Ayers  v.  Hartford  F.  Ins.  Co.,  17  Iowa 
176;  Simmes  v.  Marine  Ins.  Co.,  2 
Cranch  (U.  S.)  618;  Rider  v.  Ocean 
Ins.  Co.,  20  Pick.  (Mass.)  259;  Mc- 
Givney  v.  Phcenix  F.  etc.  Ins.  Co ,  i 
Wend.  (N.  Y.)  85;  Kennv  v.  Clarkson, 
I  Johns.  (N.  Y.)  385;  Redfield  v.  Hol- 
land Purchase  Ins.  Co.,  56  N.  Y.  354; 
Shotwell  V.  Jefferson  Ins.  Co.,  5  Bosw. 
(N.  Y.)  247;  Imperial  F.  Ins.  Co.  etc. 
V.  Dunham,  117  Pa.  St.  460;  Elliott  v. 


Insurable  Interests.  INSURANCE.  Of  Lessor  and  Lessee, 

contract  if  resisted. ^  Likewise  it  has  been  held  that  one  who 
has  bid  off  property  at  an  execution  sale,  though  he  pays  no 
money  and  takes  no  deed,  has  an  insurable  interest.**  And  it 
was  adjudged  in  another  case  that  a  purchaser  at  sheriff's  sale 
may  truly  declare  himself  to  be  the  owner  of  the  property,  al- 
though the  sheriff's  deed  has  not,  at  the  time  of  such  declaration, 
been  acknowledged.* 

5.  Of  Lessor  and  Lessee. — ^A  lessor  has  an  insurable  interest  in 
property  which  he  has  leased.*  It  has  also  been  held  that,  for 
his  better  security  for  the  rent,  he  has  an  insurable  interest  in 
structures  erected  by  the  lessee,  and  which  the  latter  has  the 
right  to  remove,^  as  well  as  in  those  which  the  lessee  has  not  the 
right  to  remove.® 

The  lessee  also  has  an  insurable  interest  in  structures  which  he 
has  leased  ;  ''  but  a  mere  intruder  upon  land  has  no  such  inter- 
est in  buildings  thereon,  even  though  he  may  have  erected  them.* 
A  lessee's  interest  is  at  an  end  when  he  surrenders  possession 
under  a  notice  to  quit,  or  otherwise  yields  up  the  premises.^ 

6.  Of  Mortgagor  and  Mortgagee. — The  interest  of  both  mortgagor 
and  mortgagee  in  the  mortgaged  property  is  insurable. ^•^  This  is 
true  of  the  interest  of  the  mortgagor,  though  the  property  be 
mortaged  to  its  full  value  ;*^  or  after  a  sale  of  the  property  by 
him,  where  his  personal  bond  accompanies  the  mortgage.^*  And 
where  there  are  several  mortgages  of  the  same  property,  the  in- 
terest of  each  mortgagee  is  an  insurable  interest,  and  this  although 
the  mortgage  note  may  have  been  transferred  by  endorsement. ^^ 
Ashland  Mut.  F.  Ins.  Co.,   117  Pa.  St.     Pa.  St.  337.     And  see  Oliver  t'.  Greene, 
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3  Mass.  133. 


1.  .(Etna  Ins.  Co.  v.  Tyler,  16  9.  Birmingham  v.  Empire  Ins.  Co., 
Wend.  (N.  Y.)385;  Smith  w.Bowditch  42  Barb.  (N.  Y.)  457. 

etc.  F.  Ins.  Co.,  6  Cush.  (Mass.)  448;  10.  Honore  v.  Lamar  F.  Ins.  Co.,  51 
Columbian  Ins.  Co.  v.  Lawrence,  2  111.  409;  Lycoming  F.  Ins.  Co.  v.  Jack- 
Pet.  (U.  S.)  25.  son,  83   III.  302;    Washington  etc.  Ins. 

2.  ^tna  Ins.  Co.  v.  Miers,  5  Sneed  Co.  v.  Kelley,  32  Md.  421;  Traders'  Ins. 
(Tenn.)  139.  Co.  v.  RobeVt,  q   Wend.   (N.   Y.)  404; 

3.  Susquehanna  Mut.  F.  Ins.  Co.  v.  Excelsior  Ins.  Co.  v.  Royal  Ins.  Co., 
Staats,  102  Pa.  St.  529.  55  N.  Y.  343;  Tellon   v.   Kingston  etc. 

4.  Mayor  of  N.  Y.  v.  Brooklyn  F.  Ins..  Co.,  7  Barb.  (N.  Y.)  570;  Kemo- 
Ins.  Co.,  41  Barb.  (N.  Y.)  231;  Ely  v.  chan  v.  N.  Y.  etc.  Ins.  Co.,  5  Duer  (N. 
Ely,  80  111.  532.  Y.)    i;  McDonald  v.  Black,  20   Ohio 

5.  New  York  v.  Exchange  F.  Ins.  185;  Strong  v.  Mfrs.  Ins.  Co.,  10 
Co.,  9  Bosw.  (N.  Y.)  424;  Miltenberger  Pick.  (Mass.)  40;  Curry  v.  Common- 
V.  Beacon,  9  Pa.  St.  198.  wealth  Ins.  Co.,   10  *Pick.   (Mass.)  535; 

6.  New  York  v.  Hamilton  F.  Ins.  King  v.  State  etc.  F.  Ins.  Co.,  7  Cush. 
Co.,  10  Bosw.  (N.  Y.)  537.  (Mass.)  i;  Columbian  Ins.  Co.  v.  Law- 

7.  Allen  v.  Sun  Mut.  Ins.  Co.,  36  rence,  2  Pet.  (U.S.)  25;  Swift  ».  Mut. 
La.  Ann.  767;  Njblo  v.  N.  A.  F.  Ins.  etc.  Ins.  Co.,  18  Vt.  305;  Kellar  ■!>.  Mer- 
Co.,  I  Sandf.  (N.  Y.)  551;  Law-  chants' Ins.  Co.,  7  La.  Ann.  29;  Fox  t). 
rence  -v.  St.  Mark's  Ins.  Co.,  43  Phoenix  etc.  Ins.  Co.,  i;2  Me.  333. 
Barb.  (N.  Y.)  479;  Fletcher  v.  Com"-  11.  Higginson  iy.DalLi3  Mass.  96; 
monwealth  Ins.  Co.,  18  Pick.  (Mass.)  Gordon  v.  Mass.  etc.  Ini.  Co.,  2  Pick. 
719;  Tongue  -v.  Nutwell,  31   Md.  302;  (Mass.)  249. 

Mitchell  v.  Home  Ins.   Co.,   32   Iowa  12.  Waring  v.  Loder,  53  N.  Y.  581. 

42-  13.  Williams  v.  Roger  Williams  Ins. 

8.  Sweeny  v.  Franklin  Ins.  Co.,  20  Co.,  107  Mass.  377. 
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Insurable  Interests.  INSURANCE.  Of  Lien  Holder 

Likewise  one  who  holds  a  mortgage  as  collateral  security  for  a 
debt  has  an  insurable  interest  in  the  mortgaged  property  so  long 
as  the  debt  remains  unpaid.* 

The  insiirable  interest  of  the  mortgagor  extends  to  the  full 
value  of  the  property,  equally  whether  the  mortgage  was  made 
before  or  after  the 'policy.*  But  he  ceases  to  have  an  insurable 
interest  in  the  property  mortgaged  after  a  sale  by  a.  master  in 
chancery  under  a  decree  of  foreclosure,  and  payment  of  a  part  of 
the  purchase  money,  and  this  though  the  decree  is  not  enrolled, 
nor  the  deed  executed  at  the  time  of  sale.*  From  the  time  of 
sale,  the  property  is  at  the  risk  of  the  purchaser,  and  the  deed 
relates  to  that  time.  However,  where  a  foreclosure  sale  is  vacated 
for  irregularity,  and  the  order  of  confirmation  is  set  aside,  the  in- 
surable interest  of  the  mortgagor  remains,  and  continues  precisely 
as  though  no  sale  had  been  attempted;*  and  in  Wisconsin  it  has 
been  held  that  this  insurable  interest  continues  until  the  time  of 
redemption  expires.* 

7.  Of  Lien  Holder. — A  person  entitled  to  a  lien  on  a  building 
under  a  lien  statute,®  or  on  personal  property  by  virtue  of  either 
a  statute  or  the  common  law,  has  an  interest  in  the  same  which  is 
insurable,'  as  has  the  owner.* 

8.  Of  Assignor. — A  debtor  has  an  interest  in  property  which  he 
has  assigned  for  the  benefit  of  his  creditors  where  there  is  an  ex- 
cess over  his  liabilities.^ 

9.  Of  Assignee. — So  the  assignee  of  an  insolvent  debtor,^®  or  an 
assignee  for  security,**  has  an  insurable  interest  in  the  property 
assigned. 

10.  Of  Executors  and  Administrators. — Executors  have  an  insura- 
ble interest  in  real  estate  devised  by  the  will ;  **  and  the  same  is 
true  of  administrators  where  the  personal  estate  is  insufficient  to 
pay  the  debts.** 

1.  Sussex  Co.  etc.  Ins.  Co.  f.  Wood- _  t;.' Ins.  Co.,  4  Dall.  (U.  S.)  463;  Sea- 
rufF,  26  N.  J.  L.  541.  mans  v.  Loring,  i  Mason   (U.  S.)  127; 

2.  French  v.  Rogers,  16  N.  H.  177;  Murray  v.  Columbian  Ins.  Co.,  11 
Strong    V.    Mfrs.    Ins.  Co.,    10    Pick.    Johns.  (N.  Y.)  302. 

(Mass.)    40;  Curry  xk  Commonwealth  8.  Nussbaum   v.   Northern  Ins.   Co., 

Ins.  Co.,  10  Pick.  (Mass.)  535;  Allen  v.  37  Fed.  Rep.  524. 

Franklin  F.  Ins.  Co.,  9  How.   Pr.    (N.  9.    Lazarus  -v    Commonwealth    Ins. 

Y.)  501.  Co.,  19  Pick.  (Mass.)  81. 

3.  McLaren  v.  Hartford  F.  Ins.  Co.,  10.  Herkimer  v.  Rice,  27  N.  Y.  163; 
SN.  Y.  151;  co«/?-rt,  Marts  t'.  Cumber-  Marks  f.  Hamilton,  7  Exch.  323;  Goul- 
land  Mut.  F.  Ins.  Co.,  44  N.  J.  L.  478.  stone  v.  Royal  Ins.  Co.,  i  F.  &  F.  276. 

4.  Richland  Co.  Mut.  Ins.  Co.  v.  11.  Wells  v.  Phila.  Ins.  Co.,  9  S.  &  R. 
Simpson,  38  Ohio  St.  672.  (Pa.)  103. 

6.    Mechler    v.   PhcEnix   Ins.  Co.,  38  12.  Phelps  -v.  Gebhard   F.  Ins.  Co.,  9 

Wis.  665.  Bosw.  (N.  Y.)  404;    Herkimer  v.  Rice, 

6.  Royal  Ins.  Co.  i;.  Stinson,  103  U.  27  N.  Y.  163;  Howard  F.  Ins.  Co.  v. 
S.  25;  Carter  t).  Humboldt  F.  Ins.  Co.,  Chase,  5  Wall.  (U.  S.)  509. 

12  Iowa  287.  ■  13.  Sheppard  v.  Peabody  Ins.  Co.,  21 

7.  Hancox  v.  Fishing  Ins.  Co.,  3  W.  Va.  368.  But  see  Beach  v.  Bowery 
Sumn.  (U.  S.)  132;  Russel  v.  Union  F.  Ins.  Co.,  8  Abb.  Pr.  (N.  Y.) 
Ins.  Co.,  I   Wash.  (U.   S.)  409;  Donath  261  n. 
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Insurable  Interests  INSURANCE.  Of  Trustee,  etc. 

.11.  Of  Trustee. — A  trustee  holding  the  legal  title  to  property 
may  insure  it  for  the  use  of  the  beneficiary ;  ^  and  in  the  case  of 
a  trust  deed,  even  though  there  be  a  conveyance  by  the  grantor 
of  his  interest.* 

12.  Of  Cestui  que  Trust. — ^A  cestui  que  trust  may  also  insure  his 
interest  in  the  trust  property.* 

13.  Of  Tenant  by  the  Curtesy. — Insurance  on  property  in  which  a 
husband  is  tenant  by  the  curtesy  is  valid  ;*  and  it  has  been  held 
that  a  husband  in  possession  and  enjoyment  with  his  wife  of  her 
real  and  personal  property,  with  an  inchoate  right  of  curtesy,  has 
an  insurable  interest  in  both.^ 

14.  Of  Husband  in  Wife's  Property. — But  it  has  also  been  held 
that  a  husband  must  specifically  insure  the  right  of  using  the 
property  of  his  wife  in  order  to  entitle  him  to  recover  damages 
for  the  loss  of  it.® 

15.  Of  a  Partner. — A  partner  haS' an  interest  in  the  partnership 
property  which  he  may  insure  for  his  own  benefit;'  and  this 
rule  would  extend  to  the  case  of  a  building  erected  with  partner- 
ship funds  on  the  land  of  a  single  partner.^  Even  a  retiring 
partner  has  this  interest  while  any  liability  remains.® 

16.  Of  Stockholders  in  Corporate  Property. — But  with  regard  to  the 
interest  of  a  stockholder  in  a  corporation  in  the  corporate  prop- 
erty, the  cases  are  at  issue  as  to  whether  it  is  insurable.^" 

17.  Of  Agent  or  Consignee. — An  agent  or  consignee,  having  the 
principal's  property  in  his  possession,  and  having  a  special  interest 
in  it  to  the  amount  of  his  commission,  may  insure  it  in  his  own 
name,  and,  in  case  of  loss,  recover  the  full  amount  of  the  policy, 
holding  all  beyond  his  own  interest  in  trust  for  his  principal.^^ 

1.  Young  V.  Union  Ins.  Co.,  24  Fed.  interest  in  a  house  after  convey'mg  it  to 
Rep.  279;  Savage  v.   Howard  Ins.  Co.,     her. 

52   N.   Y.   503;   Hughes   v.   Mercantile  6.  Cohn    v.   Va.   F.   etc.  Ins.    Co.,  3 

Ins.  Co.,  44  How.  Pr.  (N.  Y.)  351.  Hughes  (U.  S.)  272. 

2.  Dick  V.  Franklin  F.  Ins.  Co.',  81,  7.  Manhattan  Ins.  Co.  v.  Webster, 
Mo.    103;   Graham    v.    Firemen's    Ins.  59  Pa.  St.  227. 

Co.,  2  Disney  (Ohio)  255.  8.  Converse    v.    Citizens'   Mut.  Ins. 

3.  Gordon  v.  Mass.  etc.  Ins.  Co.,  2     Co.,  10  Cush.  (Mass.)  37. 

Pick.  (Mass.)  249.  9.  Phoenix    Ins.   Co.  v.  Hamilton,  14 

4.  Franklin  etc.  Ins.  Co.  v.  Drake,  2     Wall.  (U.  S.)  504. 

B.  Mon.  (Ky.)  47;  Harris  v.  York  etc.         10.  Affirming:  Seaman  v.  Enterprise 

Ins.   Co.,    50    Pa.    St.   341;    Abbott   v.  etc.  Ins;  Co.,   iS   Fed.   Rep.   250.     And 

Hampden  Ins.  Co.,  30  Me.  414.  see  Warren  v.  Davenport  etc.  Ins.  Co., 

5.  Trade  Ins.  Co,  v.  Baracliff,  45  N.  31  Iowa  464.  Denying  Riggs  i;.  Com- 
J.  L.  C43;  s.  c,  46  Am.  Rep.  792.  But  mercial  Mut.  Ins.  Co.,  51  N.  Y.  Sup. 
see    Clark    v.    Dwelling    House    Ins.  Ct.  466. 

Co.  (Me.),  17  Atl.  Rep.  303,  where  it  11.  ^tna  Ins.  Co.  v.  Jackson,  16  B. 
is  held  that  under  Rev.  St.  Maine,  ch.  Mon.  (Ky.)  242;  Hough  v.  People's  F. 
61,  fj  I,  rendering  the  real  estate  of  a  Ins.  Co.,  36  Md.  398;  Baxter  v.  Hart- 
married  woman,  however  acquired,  her  ford  F.  Ins.  Co.,  11  Biss.  (U.  S.)  306; 
separate  estate,  with  absolute  power  of  Williamsw.  Crescent  etc.  Ins.  Co.,  15  La. 
disposition,  regardless  of  her  husband's  Ann.  651;  De  Forest  v.  Fulton  Ins.  Co., 
consent,  only  requiring  his  joinder  with  i  Hall  (N.  Y.)  84;  Sturm  v.  Atl.  Mut. 
her  in  a  conveyance  of  property  de-  Ins.  Co.,  63  N.  Y.  77;  Graham  v.  Fire- 
rived   from  him,   he  has  no  insurable  men's  Ins.  Co.,  2  Disney   (Ohio)  255. 
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Insniable  Interests  INSURANCE.  Of  Common  Carrier,  etc. 

Indeed,  it  has  been  held  that  a  commission  merchant,  to  whom 
the  cargo  of  a  vessel  has  been  consigned  for  sale,  has  an  insurable 
interest  in  his  expected  commissions,  and  may  insure  the  same 
while  the  vessel  is  on  her  voyage.'  And  it  may  be  said,  gener- 
ally, that  a.  person  charged  by  law,  custom  or  contract  with  the 
property  of  others,  or  having  the  right  to  protect  the  property, 
even  though  not  bound  to  do  so,  or  who  will  receive  benefit  from 
its  continued  existence,  may  insure  it  in  his  own  name.* 

Thus, 

18.  Of  Common  Carrier. — A  common  carrier  may  insure  goods 
entrusted  to  him  for  carriage.^     And, 

19.  Of  Builder. — Again,  a  builder  engaged  in  the  construction  of 
a  building  for  which  he  is  not  to  be  paid  until  after  its  comple- 
tion, has  an  insurable  interest  therein.*  * 

20.  Of  Creditor  in  Property  of  Debtor. — A  simple  contract  creditor 
has  no  insurable  interest  in  the  real  estate  of  his  debtor,*  but 
otherwise  with  a  judgment  creditor  having  a  judgment  lien.* 

21.  In  the  Profits  of  a  Voyage  or  Enterprise. — An  interest  in  the 
profits  of  a  voyage,  whether  as  owner  of  the  vessel  and  cargo,' 
or  otherwise,  is  a  lawful  subject  of  insurance,*  as  are  the  profits 
expected  to  accrue  from  other  property  in  which  the  insured  has 
an  interest,®  or  other  business  in  which  he  is  concerned. '* 

So, 

22.  Of  Bottomry  Interest. — An  interest  in  the  freight  of  a  vessel 
is  an  insurable  one.'*  But  no  other  interest  is  covered  by  an 
insurance  on  freight  than  freight  strictly  so-called  (that  is,  an  in- 
terest accruing  to  the  insured  for  the  use  of  a  vessel  of  which  he 
is  the  owner),  unless  the  assured  has  disclosed  the  peculiar  nature 
of  his  interest.'* 

23.  Of  Master  of  Vessel — The  master  of  a  vessel,  on  board  which 


Compare    Parks    v.   General    Interest  7.  Fosdick  v.   Norwich  M.  Ins.  Co. 

Assn.  Co.,    5  Pick.    (Mass.)   34.     And  3  Day  (Conn  )  108. 

see  Aldrich  v.  Equitable  etc.  Ins.  Co.,  i  8.    French    v.     Hope    Ins.    Co.,    16 

Woodb.  &  M.   (U.  S.)  272;   Shaw   v.  Pick.  (Mass.)  397;  Locke  v.  N.  A.  Ins. 

JEtna.  Ins.  Co.,  49  Mo.  578.  Co  ,  13  Mass.  61. 

1.  Putnam  -v.  Mercantile  M.  Ins.  9.  Sun  Fire  Office  v.  Wright,  3  N . 
Co.,  1;  Mete.  (Mass.)  386.  &  M.  (S.  Car.)  819;  Putnam  ».  Mercan- 

2.  Eastern  R.  Co.  v.  Relief  F.  Ins.  tile  M.  Ins.  Co.,  5  Met.  (Mass.)  386; 
Co.,  98  Mass.  420.  Loomis  v.  Shaw,  2  Johns.  Cas.  (N.  Y.) 

3.  Savage  v.  Corn  Exchange  etc.  36;  Niblo  v.  N.  A.  F.  Ins.  Co.,  1  Sandf. 
Ins.  Co.,  36  N.  Y.  655;  Chase  v.  Wash-  (N.  Y.)  551;  Leonarda  v.  Phoenix  Ins. 
ington  etc.  Ins.  Co.,   12  Barb.  (N.  Y.)  Co.,  2  Rob.  (La.)  131. 

595;  The  Sidney,  23  Fed.  Rep.  88.  10.   Sawyer  v.  Dodge   Co.   etc.   Ins. 

4.  Protection   Ins.  Co.  v.  Hall,  15  B.  Co.,  37  Wis.  503. 

Mon.  (Ky.)  411;  Franklin  etc.  Ins.  Co.  11.  McGaw  v.   Ocean  Ins.     Co.,    23 

V.  Coates,  14  Md.  285.  Pick.   (Mass.)  405;  Stone  v.   Nat.    Ins. 

6.    Foster    v.  Van  Reed,  5  Hun  (N.  Co.,  19  Pick.  (Mass.)  34;  Lockwood  v. 

Y.)  322.  Atlantic  etc.  Ins.  Co.,  47  Mo.  50;  Gris- 

6.  Spure  V.  Home   Mut.  Ins.  Co.,  8  wold  v.  New  York  Ins.  Co.,   3  Johns. 

Sawyer  (U,  S.)  618;  s.  c,  15  Fed.  Rep.  (N.  Y.)  321. 

707      Contra,  Grevemeyer w.  Southern  12.  Riley  v.  Delafield,  7  Johns.   (N. 

Mut.  Ins.  Co.,  62  Pa.  St.  340.  Y.)  522. 
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there   is    property  consigned  to  him,  has  an  insurable    interest 
therein.^     His  commission  is  also  insurable.** 

24.  Insurable  Interest  in  Human  Lives. — As  the  assured  in  other 
kinds  of  insurance  must  have  an  interest  in  the  subject  matter,  so 
in  life  insurance  the  assured  must  have  an  interest  in  the  life  in- 
sured. Any  person  may  insure  his  own  life  for  the  benefit  of 
another,^  even  a  stranger ;  *  and  it  does  not  seem  to  affect  the 
validity  of  the  insurance  that  that  other  pays  the  premiums;^ 
but  if  insurance  be  effected  by  one  person  on  the  life  of  an- 
other, the  assured  must  show  himself  to  have  possessed  an  interest 
in  the  life  of  that  other,®  at  any  rate,  at  the  time  the  insurance 
was  effected,  though  it  does  not  seem  to  be  necessary  to  show 
th^t  the  interest  existed  at  the  time  of  death,  unless  it  be  required 
by  the  terms  of  the  policy.'  Otherwise  the  insurance  would  be 
a  mere  wager  and  void.*  But  this  interest  need  not  be  strictly  a 
legal  or  definite  one.  Any  substantial  pecuniary  interest  is  suffi- 
cient.®    Thus, 

25.  Of  Sister  in  Life  of  Brother. — A  sister  dependent  upon  a 
brother  for  support  has  an  interest  in  his  life  which  she  may  in- 
sure ;  ^^  and  probably  this  principle  would  extend  to  the  interest 
of  all  persons  in  the  lives  of  those  upon  whom  they  are  dependent 
for  comfort  and  support. 

26.  Of  Parent  in  Life  of  Child. — A  parent,  according  to  very  good 
authorities,  has  an  insurable  interest  in  the  life  of  a  child  by 
reason  of  such' relationship  merely;*^  but  whether  this  be  so  or 
not,  as  the  father  is  entitled  to  the  services  of  the  child  until  he 

1.  Buck  V.  Chesapeake  Ins.  Co.,  i  7.  Conn.  Mut.  L.  Ins.  Co.  w.  Schae- 
Pet.  (U.  S.)  151,  163.  fer,  94   U.   S.   457;  Sides   v.  Knicker- 

2.  Holbrook  v.  Brown,  3  Mass.  280.  bocker  L.  Ins.  Co.,    i6  Fed.  Rep.  650; 

3.  Gilbert  v.  Moore,  104  Pa.  St.  74;  Trenton  etc.  Ins.  Co.  v.  Johnson,  24  N. 
s.  c,  49  Am.  Rep.  570;  American  etc.  J.  L.  576. 

Ins.  Co.  V.  Robertshaw,  26  Pa.  St.  189;  8    Mut.    Benefit    Ass'n  v.   Hoyt,  46 

Campbell  v.  New  Eng.  etc.  Ins.  Co.,  98  Mich.  473. 

Mass.    381;    ^tna    Life    Ins,    Co.    v.  9.  Hoyt    v.    N.  Y.  etc.  Ins.  Co.,  3 

France,  94  U.  S.  561;  Conn.   Mut.   L.  Bosw.  (N.  Y.)  440. 

Ins.  Co.    V.    Schaefer,  94   U.   S.  4i;7;  10.  Lord  v.  Dall,  12  Mass.  115. 

Tucker  ■&.  Mut.  Ben.  Life  Co.  (Wis.),  11.  Grattan  v.  Nat.  L.  Ins.  Co.,  ij 

41  N.W.  Rep.968.  And.co»z^«>-«  Frank-  Hun  (N.  Y.)  74. 

lin  L,  Ins.  Co.  v.  Sefton,  53  Ind.  380.  In  this  case  it  is  said  that  if  such  re- 

4.  Johnson  v.  Van  Epps,  no  III.  lation  of  consanguinity  or  affinity  is 
551;  Succession  of  Hearing,  26  La.  shown  as  warrants  the  conclusion  that 
Ann.  326;  Langdon  v.  Union  Mut.  L.  the  beneficiary  had  an  interest,  whether 
Ins.  Co..  14  Fed.  Rep.  272;  Valton  v.  pecuniary  or  arising  from  dependence 
Nat.  Fund  L.  Ass'n  Co.,  20  N.  Y.  32.  or  natural  affection,  in  the  life  of  the 

5.  JEtna.  L.  Ins.  Co.  v.  France,  94  person  insured,  such  interest  will  up- 
U.  S.  561;  St.  John  V.  American  Mut.  hold  the  policy.  And  in  Loomis  v. 
L.  Ins.  Co.,  13  N   Y.  31.  Eagle  etc.  Ins.  Co.,  6Gray  (Mass  )  396, 

6.  Bevin  v.  Conn.  etc.  Ins.  Co.,  23  the  court  say:  "We  cannot  doubt  that 
Conn.  244;  Ruse  v.  Mut.  etc.  Ins  Co.,  a  parent  has  an  interest  in  the  life  of  a 
23  N.  Y.  516;  Guardian  Ins.  Co.  v.  child,  and  •y/ce  werra  a  child  in  the  life 
Hogan,  80  111.  36;  Franklin  Ins.  Co.  v.  of  a  parent,  not  merely  because  they 
Sefton,  53  Ind.  380.  But  see  Trenton  are  bound  to  support  their  lineal  kin- 
etc.  Ins.  Co.  v.  Johnson,  24  N.  T.  L.  dred  when  in  need  of  relief,  but  upon 
576'  considerations  of  strong  morals  and  the 
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attains  majority,  he  has,  beyond  dispute,  an  insurable  interest  in 
his  life  until  he  reaches  that  age.^ 

27.  Of  Child  in  Life  of  Parent. — The  relation  of  parent  and  child 
has  been  held  sufficient  to  establish  an  insurable  interest  of  the 
child  in  the  life  of  the  parent ;  *  but  this  principle  is  also  de- 
nied ;  ^  and,  of  course,  a  son  in  law,  as  such,  has  no  insurable  in- 
terest in  the  life  of  the  mother  in  law.* 

28.  Of  Husband  and  Wife, — Husband^  and  wife  ^  have  each  an 
insurable  interest  in  the  life  of  the  other  by  reason  of  the  rela- 
tion. And  it  is  deemed  as  coming  within  this  principle  where  a 
man  and  woman  live  together  as  husband  and  wife  for  a  long  term 
of  years  without  any  marriage  cererhony  ever  having  been  per- 
formed.' Indeed,  the  Missouri  court  goes  still  further,  holding 
that  a  woman  engaged  to  be  married  has  an  insurable  interest  in 
the  prospective  husband's  life.^ 

29.  Of  Uncle  and  Nephew. — The  mere  relation  of  uncle  and 
nephew  does  not  constitute  an  insurable  interest  to  enable  either  to 
insure  the  life  of  the  other.^ 

30.  Of  Employer  and  Employe. — An  employer  has  an  insurable  in- 
terest in  the  life  of  his  employe ;  ^^  and  an  employe,  hired  for  a 
fixed  term,  has  an  insurable  interest  in  the  life  of  his  employer.*! 

31.  Of  Partner  in  Life  of  Copartner. — A  partner  has  an  insurable 
interest  in  the  life  of  his  copartner;*^  at  any  rate,  it  was  so  held 
in  a  case  where  one  of  two  copartners  advanced  the  capital  of  the 
other,  the  agreement  being  that  each  should  contribute  an  equal 
amount.** 

32.  Of  Creditor  in  Life  of  Debtor.-^Though  the  existence  of  the 
relation  of  debtor  and  creditor  is  not  essential  to  an  insurable  in- 
terest,** the  interest  of  a  creditor  in  the  life  of  a  debtor  is  insur- 
able,*5 

force  of  natural  affections  between  near  5.  Currier    v.    Continental   L.    Ins. 

kindred,   operating   more    efficaciously  Co.,  57  Vt.  496;  s.  c,  52  Am  .Rep.  134. 

than  those  of  positive  law."  6.   McKee    v.    PhcEnix   Ins.    Co.,  28 

1    Mitchell    V.    Union  etc.  Ins.  Co.,  Mo.  383. 

45  Me   104.  7.  Watson    v.    Centennial    Mut.    L. 

2.  Reserve  Mut.   Ins.  Co.  v.  Kane,  Ass'n,  21  Fed.  Rep.  698;  Equitable  etc. 
81  Pa    St.    154.      And  see  Loomis  v.  Assur.  Soc.  v.  Paterson,  41  Ga.  338. 
Eagle  Ins.  Co.,  6  Gray  (Mass.)  396.  8.  Chisholm  v.  Nat.  etc.  L.  Ins.  Co., 

3.  Guardian     Mut.    L.    Ins.    Co.    v.  52  Mo.  213. 

Hogan,  80  111.  35.  9.  Singleton  v,   St.  Louis  Mut.  Ins. 

A  stepson,  who  is  neither  a  creditor  Co.,  66  Mo.  63. 

of  his   stepfather  nor  responsible   for  10.  Miller  v.  Eagle  etc.  Ins.  Co.,  2  E. 

his  support,  nor  in  any  way  dependent  D.  Smith  (N.  Y.)  268. 

upon  him,  has  no  insurable  interest  in  H.  Hebdon   v.  West,   3  Best   &   Sn. 

the  stepfather's  life.     United  Brethren  578. 

Mut.  Aid  Soc.  V.  McDonald  (Pa.),  15  12.  See  Valton  t;.  Nat.  Fund  L.  Ass'n 

Atl.  Rep.  439.  Co.,  20  N.  Y.  32. 

4.  Rombach    v.    Piedmont  etc.  Ins.  13.  Conn.  Mut.  L.  Ins.  Co.  v.  Luchs, 
Co.,  35  La  Ann.  233;  s.  t.,48  Am.  Rep.  108  U.  S.  498. 

239.  Even  though  she  lives  with  him  and        14.  Hoyt  v.  N.  Y.   etc.   Ins.  Co.,  3 
is    dependent    upon  him   for  support.     Bosw.  (N.  Y.)  440. 
Stambaugh  t).  Blake  (Pa.),  15  Atl.Rep.        15.  Succession    of   hearing,   26    La. 
705.  Ann.  326;  Bevin  v.  Conn.  etc.  Ins.  Co., 
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even  though  the  debtor  be  an  infant.^  And  this  insurable 
interest  of  the  creditor  continues,  although  the  statute  of  limita- 
tions would  have  barred  his  action  before  the  debtor's  death,  if  it 
had  been  pleaded.^ 

This  principle,  too,  gives  a  creditor  of  a  firm  the  right  to  in- 
sure the  life  of  one  of  the  partners  thereof,  even  though  another  ' 
partner  may  be  entirely  able  to  pay  the  debt,  and  the  estate  of  the 
insured  perfectly  solvent.*  But  the  policy  should  be  limited  to 
an  amount  consistent  with  the  amount  of  the  debt,  and  it  has 
been  said,  to  the  amotint  of  the  debt  with  interest,  and  the 
amount  of  premiums,  with  interest  thereon,  during  the  expectancy 
of  the  life  insured,  according  to  the  Carhsle  tables.* 

33.  Of  Assignee  of  Policy. — An  assignee  of  a  life  policy,  as  well  as 
the  original  beneficiary,  must  have  an  interest  in  the  life  insured." 

34.  Interest  of  Insured  Need  Not  be  Disclosed. — It  is  now  almost 
invariably  stipulated  that  if  the  interest  of  the  insured  or  bene- 
ficiary in  the  subject  matter  be  not  truly  stated  in  the  policy,  the 
same  shall  be  void ;  but  in  the  absence  of  such  a  stipulation  it  is, 
in  general,  sufficient  that  the  subject  matter  of  insurance  and  the 
nature  of  the  risk  are  set  forth  in  the  policy,  without  any  repre- 
sentation of  the  nature  or  extent  of  the  interest  of  the  insured; 
and  in  case  of  loss  he  will  be  entitled  to  recover,  upon  proof  of 
any  insurable  interest  in  the  property,  or  life,  covered  by  the 
policy.® 

VIII.  INSUEANCE  Agents— Theie  Power  and  Authority— 1. 
Generally. — The  general  principles  of  the  law  of  agency  are  ap- 
plicable to  insurance  as  well  as  other  agents,  and  they  need  not  be 
restated  here.  But  the  business  of  insurance  is  carried  on  almost 
exclusively,  and  to  a  greater  extent,  perhaps,  than  any  other, 
through  such  mediums.  This  has  given  rise  to  doctrines  of  law 
either  peculiarly  applicable  to  insurance  agents,  or  sufficiently  im- 
portant to  be  set  out  in  this  connection.  In  determining  the  author- 
ity of  the  agent  in  any  matter  connected  with  his  business,  regard 
must  be  had  to  the  manner  in  which  he   is  held  out  by  the  com- 

23  Conn.  244;   Morrell   v.  Trenton  etc.  in  Cooper  v.  Weaver's  Admr.  (Pa.),  ii 

Ins.  Co.,  10  Cush.  (Mass.)  282'.  Atl.  Rep.  780,  that  where  a  debtor  as- 

1.  Rivers  v.  Gregg,  5  Rich.  Eq.  (S.  signs  a  policy  of  similar  amount 
Car.)  274.  ($3,000)    to    secure   a  debt  of  similar 

2.  Rowls  V.  American  etc.  Ins.  Co.,  amount  ($100),  the  transaction  is,  in 
27  N.  Y.  282;  Mowry  v.  Home  Ins.  law,  a  wager,  and  if  the  company  pays 
Co.,  9  R.  I.  346.  the  loss  the  assignee  cannot  retain  more 

3.  Morrell  v.  Trenton  etc.  Ins.  Co.,  than  the  amount  of  his  debt,  with  pre- 
10  Cush.  (Mass.)  282.  miums  paid,  and  interest. 

4.  Cooper  v.  Shaeflfer  (Pa.),  11  Atl.  5.  Mo.  Val.  L  Ins.  Co.  v.  Sturges, 
Rep.  548.  iS  Kan.  93;  Franklin  Ins.  Co.  v.  Sefton, 

This  case  holds  that  where  the  dis-  53  Ind.  380. 
proportion  between  the  amount  of  6  Hartford  Protection  Ins.  Co.  v. 
the  policy  and  the  debt  is  great,  as  Harmer,  2  Ohio  St.  452;  Strong  v, 
where  the  insurance  is  $3,000  and  the  Mfrs.  Ins.  Co.,  10  Pick.  (Mass.) 
debt  $100,  it  is  the  duty  of  the  court  to  40;  Fletcher  v.  Commonwealth  Ins.  Co., 
declare  tlie  transaction  a  wager,  as  a  18  Pick.  (Mass.)  419;  Smith  v.  Bow- 
matter  of  law.     And  it  is  further  held  ditch  etc.  F.  Ins.  Co.,  6  Cush.  (Mass.) 
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Generally, 


pany;'i  the  usual  mode  of  doing  business,  and  scope  of  his  em- 
ployment;* the  character  of  the  authority  known  to  have  been 


448;  Locke  V.  N.  A.  Ins.  Co.,  13  Mass. 
61;  Tjler  V.  ^tna  Ins.  Co.,  12  Wend. 
(N.  Y.)  507;  Turner  v.  Burrows,  5 
Wend.  (N.  Y.)  546. 

1.  Dayton  Ins.  Co.  v.  Kelly,  24 
Ohio  St.  365;  Gloucester  Mfg.  Co.  v. 
Howard  Fii^  Ins.  Co.,  5  Gray  (Mass.) 
4g8;  Clapp  v.  Mass.  Ben.  Ass'n,  146 
Mass.  519;  Warner  v.  Peoria  M.  &  F. 
Ins.  Co.,  14  Wis.  318;  Rowley  v. 
Empire  F.  Ins.  Co.,  36  N.  Y.  550; 
Mancus  v.  St.  Louis  Ins.  Co.,  68  N. 
Y.  625;  Malleable  Iron  Works  v. 
Phoenix  Ins.  Co.,  25  Conn.  465;  Combs 
■V.  Hannibal  etc.  Ins.  Co.,  43  Mo.  148; 
Benson  v.  Ottawa  Agr.  Ins.  Co.,  42  U. 
C.  (Q^B.)  2S2;  Millville  Mut.  M  &  F. 
Ins.  Co.  V.  Mechanics  etc.  Ass'n,  43 
N.J.  L.  652. 

Where  a  party  represented  himself 
to  the  insured  and  ,  conducted  himself 
as  an  agent  of  a  certain  company,  ex- 
amined the  property  and  returned  with 
the  policy  duly  executed,  and  the  in- 
sured accepted  the  policy,  and  in  good 
faith  paid  the  premium  to  the  party, 
who,  however,  was  in  fact  a  mere 
broker,  and  never  paid  over  the  money 
to  the  company,  it  was  held  that  the 
insured  had  a  right  to  treat  the  party 
as  the  agent  of  the  company,  and  that 
he  would  be  protected  against  the  de- 
fence of  nonpayment  of  the  premium. 
Lycoming  Fire  Ins.  Co.  v.  Ward,  90 
111.  545.  But  compare  Germania  F. 
Ins.  Co.  V.  McKee,  94  111.  494. 

The  agent  of  a  life  insurance  com- 
pany assumed  to  act  as  its  agent  in  re- 
ceiving proofs  of  death.  The  companj', 
by  its  acts  and  in  its  correspondence, 
clearly  recognized  the  agency,  and  did 
not  object  to  delays  permitted  by  such 
agent.  The  company  was  held  to  be 
bound  by,  his  acts.  Travellers'  Ins.  Co. 
V.  Edwards,  122  U.  S.  457. 

There  was  evidence  that  an  insurance 
company  addressed  a  circular  to  a  per- 
son as  its  agent,  referring  to  the  "agency 
now  entrusted  to  your  care,"  contain- 
ing full  instructions  in  regard  to  the 
duties  of  an  agent,  and  signed  by  the 
general  agent  of  the  company.  The 
person  acted  as  agent  and  after  a  loss 
by  fire  informed  the  general  agent,  and 
received  a- reply  and  InstFuctions  from 
him.  Held,  sufficient  to  support  the 
finding  of  a  jury  that  there  was 
an  agency.  Hdmilton  v.  Home  Ins. 
Co.,  94  Mo.  353. 


II  C.  of  L. — 21 
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An  enquirer  as  to  the  validity  of  a 
policy  was  referred  by  the  secretary 
and  general  manager  to  a  clerk.  Held, 
that  information  respecting  the  policj' 
given  by  the  enquirer  to  the  clerk  was 
notice  to  the  company.  Clapp  v.  Mass. 
Ben.  Ass'n,  146   Mass.  519. 

2.  Imperial  F.  Ins.  Co.  w.  Murray,  73 
Pa.  St.  13;  Mentz  v.  Lancaster  Firelns. 
Co.,  79  Pa.  St.  475;  Lycoming  Ins.  Co. 
V.  Wood  worth,  83  Pa.  St.  223;  Wasst;. 
Maine  etc.  Ins.  Co.,  61  Me.  537;  Day- 
ton Ins.  Co.  V.  Kelly,  24  Ohio  St.  345; 
Emery  v.  Boston  "M.  Ins.  Co.,  138 
Mass.  398;  Putnam  v.  Home  Ins.  Co., 
123  Mass.  324;  Millville  Mut.  M.  &  F. 
Ins.  Co.  V.  Mechanics  etc.  Ass'n, 43  N. 
J.  L.  652;  Boice  V.  Thames  etc.  Ins. 
Co.,  38  Hun  (N.  Y.),  246;  Lingenfelter 
V.  Phoenix  Ins.  Co.,  19  Mo.  App.  252; 
Cleaver  v.  Traders'  Ins.  Co.  (Mich.), 
39  N.  W.  Rep.  571. 

An  appointment  as  agent  and' 
surveyor  carries  with  it  the  presump- 
tion, if  uncontradicted  by  the  circum- 
stances of  the  case,  that  the  appointee 
has  all  the  powers  incident  to  both 
capacities.  Lycoming  F.  Ins.  Co.  v. 
Woodworth,  S3  Pa.  St.  223. 

An  officer   may    sometimes   bind    the 
company    when   acting  outside   of   his  ■ 
authority  as  limited   by  the  charter  or 
hj'-laws.       Baker    v.    Colter,   45     Me. 
236. 

An  agent  may  act  through  his  clerks. 
Eclectic  Ins.  Co.  v.  Tahrenkrug,  68  111. 
463;  Bodinef.  Exchange  F.  Ins.  Co.,  51 
N.  Y.  117;  Davis  -v.  Lamar  Ins.  Co., 
18  Hun  (N.  Y.)  230;  Continental  Life 
Ins.  Co.  V.  Goodhall,  5  Big.  L.  &  A. 
Ins.  Rep.  422;  Mayers  v.  Mut.  Life  Ins. 
Co.,  38  Iowa  304;  Bennett  w.  Council 
Bluffs  Ins.  Co.,  70  Iowa  600;  Planters' 
Ins.  Co.  V.  Myers,  55  Miss.  479.  Or  sub- 
agents  b^'  him  appointed.  Krumm  v. 
Jefferson  F.  Ins.  Co.,  40  Ohio  St.  225. 
See,  however,  Phoenix  Ins.  Co.  v.  Spiers 
(Ky.),8  S.  W.  Rep.  453. 

An  insurance  agent  who,  under  an 
arrangement  with  another  to  exchange 
risks  that  either  cannot  place,  for- 
wards to  him  an  application,  on  which 
the  other,  being  a  recording  agent,  is- 
sues a  policy,  occupies  as  to  the  com- 
pany whose  policy  is  issued  the  position 
of  a  soliciting  agent  under  acts  i8lh 
Gen.  Assem.  lo-wa,  ch.  211,  §  i,  pro- 
viding that  anyone  who  shall  solicit  in- 
surance,or  procure  applications  therefor^ 
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granted ;  ^  and    the    particular  circumstances   of    the  parties   or 
transaction.* 

2.  Provisions  of  the  Policy  Respecting. — The  provisions  of  the 
policy  respecting  his  authority  are,  however,  usually  held  to  be 
binding;*  but  as  the  cases  cited  show,  where  he  is  not  so  limited, 
and  is  entrusted  with  the  execution  of  policies,  his  acts  in  behalf 
of  the  company,  even  to  the  extent  of  changing  the  terms  of  the 
printed  portion  of  the  policy,  are  binding  upon  the  company 
where  they  fall  within  the  authority  which  he  is  held   out  as  hav- 


shall  be  held  the  soliciting  agent  of  the 
company  issuing  a  policy  on  such  appli- 
cation, and  this  though  he  did  not 
actually  solicit  the  application,  but 
simply  received  it  and  asked  for  a  policy 
upon  it.  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Shaver  (Iowa),  41  N.  W.  Rep.  19. 
The  company  is  bound  by  a  'contract 
made  by  the  agent's  chief  clerk  for  re- 
pairing an  insured  house  injured  by  fire. 
Hilton  V.  Newman,  6  Mo.  App.  304. 

In  Dibble  v.  Northern  Assur.  Co. 
(Mich.),  37  N.  W.  Rep.  704,  the  plain- 
■fiff  had  for  several  years  placed  his  in- 
surance with  defendant's  agentj  and 
had  given  him  authority  to  keep  his 
property  insured  in  companies  of  the 
agent's  selection,  including  authority  to 
renew  policies  when  necessary.  On  a 
verbal  application  by  plaintiff  for  in- 
surance on  certain  buildings  defendant's 
agent  placed  the  risks  in  the  S.  com- 
pany, one  of  those  which  he  represented. 
But  this  was  cancelled  by  the  company, 
when  the  agent  at  once  wrote  a  policy 
in  the  defendant  company  and  placed 
it  in  his  safe  for  the  plaintiff.  He  also 
■entered  it  in  his  daily  register,  and  re- 
ported it  to  the  company,  with  the 
premium,  at  the  same  time  notifying 
the  plaintiff.  On  the  evening  of  the 
second  day  after  this,  loss  occurred, 
and  it  was  held  that  the  defendant  was 
tound. 

An  agent  is  without  authority,  by 
giving  an  antedated  receiptfor  premium, 
to  revive  a  policy  which  was  forfeited 
for  the  nonpayment  of  the  premium. 
Diball  V.  yEtna  Life  Ins.  Co.,  32  La. 
Ann.  179. 

1.  Southern  L  .  Ins.  Co.  v.  McCain, 
96  U.  S.  84. 

The  insured  cannot  be  bound  by 
secret  instructions  to  the  agent.  U.  S'. 
X.ife  Ins.  Co.  v.  Advance  Co.,  80  111. 
549;  Alman  -v.  Phoenix  Ins.  Co.,  27 
Iowa  203;  Que'ens  Ins.  Co.  v.  Young 
<Ala.),  s  So.  Rep.  116;  Gloucester  Mfg. 
Co.  V.  Howard  F.  Ins.  Co.,  5  Gray 
(Masfi-J  497;  Rivara  v.  Queens  Ins.  Co., 


62  Miss.  720.  But  see  Wilson  v.  N.  H. 
F.  Ins.  Co.,  140  Mass.  210. 

The  powers  of  the  agent  are  prima 
facie  co-extensive  with  the  business 
entrusted  to  his  care,  and  will  not  be 
narrowed  by  limitations  not  communi- 
cated to  the  persons  with  whom  he 
deals.  Lycoming  Ins,  Co.  v.  Schollen- 
berger,  8  Wright  (Pa.)  259;  Bebee  v. 
Hartford  etc.  F.  Ins.  Co.,  25  Conn.  51; 
Davenport  v.  Peoria  M.  &  F.  Ins.  Co., 
17  Iowa  276;  Beal  v.  Park  F.  Ins. 
Co.,  16  Wis.  241;  Equitable  L. 
Assur.  Co.  V.  Brobst,  18  Neb.  526. 

An  unrestricted  authority  to  nego- 
tiate a  contract  of  insurance  by  issuing  a 
policy  includes  authority  to  make  a 
valid  preliminary  contract  for  such 
issue.  Humphry  v.  Hartford  F.  Ins. 
Co.,  15  Blatchf.  "(U.  S.)  35. 

2.  U.  S.  Life  Ins.  Co.  v.  Advance 
Co.,  So  111.  549.  The  distance  of  the 
agent  from  the  principal  may  have  an 
important  bearing,  the  ease  of  com- 
munication with  the  principal  arguing 
for  or  against  the  authority  claimed, 
according  as  it  is  difficult  or  otherwise. 
Eames  v.  Home  Ins.  Co.,  94  U,  S.  621; 
Union  Mut.  L.  Ins.  Co.  v.  Wilkinson, 
13  Wall.  (U.  S.)  222. 
'  3.  Catoir  v.  American  L.  Ins.  etc. 
Co.,  33  N.  J.  L.  487;  Merserau  v. 
Phoenix  Mut.  L.  Ins.  Co.,  66  N.  Y. 
274;  Chase  v.  Hamilton  Ins.  Co.,  20  N. 
Y.  52;  Shawmut  Mut.  F.  Ins.  Co.  v. 
Stevens,  9  Allen  (Mass.)  332;  Loehner 
V.  Home  Mut.  Ins.  Co.,  17  Mo.  247; 
Bleakley  v.  Niagara  Dist.  Mut.  Fire 
Ins.  Co.,  16  Gr.  Ch.  (U.  C.)  igS;  Bis- 
sell  V.  Am.  F.  &  L.  Ins.  Co.,  2 
Big.  F.  &  L.  Ins.  Rep.  150;  Brown  v. 
Mass.  Mut.  L.  Ins.  Co.,  59  N.  H.  298; 
s.  c,  47  Am.  Rep.  205;  Lycoming  F. 
Ins.  Co.  V.  Langley,  62  Md.  196; 
Gladding  v.  California  Farmers'  etc. 
Ins.  Co.,  66  Cal.  6;  Enos  v.  Sun  Ins.  Co., 
67  Cal.  621. 

But  see  Bartlett  t;.  Fireman's  Fund 
Ins.  Co.  (Iowa),  41  N.  W.  Rep.  601; 
Miaghan  v.   Hartford  F.  Ins.  Co.,  24 
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ing,  or  are  justified  by  the  usual  mode  of  transacting  such  busi- 
ness, and  the  scope  of  his  employment,  or  the  particular  circum- 
stances of  the  case.* 

3.  Construction  of  Aijthority. — In  the  construction  of  the  author- 
ity of  agents,  the  policy  of  the  law  is  to  give  a  liberal  interpreta- 
tion in  favor  of  their  competency  in  the  matter.^ 

4.  General  Agent. — An  agent  authorized  to  issue  and  renew  poli- 
cies, and  to  transact  the  business  of  the  company  in  the  particu- 
lar locality,  is  a  general  agent;*  and  possession  of  blank'  policies 
and  renewal  receipts  is  evidence  of  this.*  A  general  agent  of  a 
foreign  insurance  company  in  a  State  is  presumed  to  have  au- 
thority to  appoint  sub-agents.^  Indeed,  a  general  agent  for  a 
particular  vicinity  has  been  held  to  have  this  power.* 

5.  Notice  to  Agent. — Notice  to  a  general  agent  is  notice  to  the 
company.'     And  this  comprehends  knowledge  acquired  of  facts 


Hun  (N.  Y.)  58;  Haight  v.  Continen- 
tal Ins.  Co.,  92  N.  Y.  51;  McGurk  v. 
Metropolitan  L.  Ins.  Co.  (Conn.),  16 
Atl.  Rep.  263;  Carson  f.  Jersey  City 
F.  Ins.  Co.,  43  N.  J.  L.  300;  s.  c,  39 
Am.  Rep.  584;  American  Cent.  Ins. 
Co.  V.  McCrea,  8  Lea  (Tenn.)  513; 
s.  c,  41  Am.  Rep.  647;  Shafer  v. 
Phoenix  Ins.  Co.,  53  Wis.  361;  Ind.  Ins. 
Co.  V.  Capehart,  108  Ind.  270. 

•  Where  the  charter  of  an  insurance 
company  provided  that  "if  the  premises 
be  encumbered,  the  policy  shall  be  void, 
unless  the  true  title  of  the  assured  and 
the  encumbrance  on  the  premises  be  ex- 
pressed therein,"  it  was  held  that  no 
officers  or  agents  of  the  company  could 
vpaive  the  provision.  Leonard  v. 
American  Ins.  Co.,  97  Ind.  299. 

Where  a  policy,  for  instance,  pro- 
vides that  procuring  additional  insur- 
ance without  consent  of  the  company 
shall  avoid  it,  and  that  the  agent  has  no 
authority  to  modify  its  conditions,  and 
the  insured  procures  additional  insur- 
ance upon  the  representation  of  the 
agent  that  it  will  be  all  right,  the  com- 
pany is  not  estopped  to  deny  its  liability, 
though  the  insured,  through  no  fault  of 
the  company  or  .its  agent,  had  never 
seen  the  policy,  and  though  the  agent 
had  authority  in  a  certain  way  to  con- 
sent to  additional  insurance,  and  had 
done  so  in  other  cases,  he  not  having 
consented  in  this  case  within  the  line, 
of  his  authority,  or  in  the  manner  pre- 
scribed in  the  policy.  Cleaver  v. 
Traders'  Ins.  Co.  (Mich.),  39  N.  W. 
Rep.  571.  But  notices  on  the  back  of 
a  policy  are  not  binding.  McNeilly 
*.  Continental   L.  Ins.  Co.,  66  N.  Y.  23. 

1.  Consult,  however,  Hartford  F.  Ins. 


Co.  V.  Webster,  69  111.  392;  Linford  v. 
Provincial  Horse  &  Cattle  Ins.  Co.,  10 
Jur.  N.  S.  1066. 

It  is  also  Iteld  that  the  agent  may 
bind  the  company  by  a  parol  agreement 
to  issue  a  policy.  Angell  v.  Hartford 
F.  Ins.  Co.,  59  N.  Y.  171;  Boice  v. 
Thames  etc.  Ins.  Co.,  38  Hun  (N.  Y.) 
246.  Or  to  renew.  Baubie  v.  .^tna  Ins. 
Co.,  2  Dill.  (U.  S.)  156. 

2.  Union  Mut.  L.  Ins.  Co.  v.  Wilkin- 
son, 13  Wall.  (U.  S.)  222. 

3.  Pitney  v.  Glens  Falls  Ins.  Co., 
65  N.  Y.  6;  Post  V.  Mtna.  Ins.  Co.,  43 
Barb.  (N.  Y.)  351;  Continental  Ins. 
Co.  V.  Ruckman  (Ili.),  20  N.  E.  Rep.  77. 

Where  a  policy  is  written  for  and 
delivered  to  the  insured  by  one  whose 
name  was  endorsed  upon  the  policy  as 
agent,  the  policy  containing  no  limita- 
tion fipon  the  agent's  authority,  and  no 
intimation  being  given  to  the  insured  of 
the  existence  of  any  restriction  thereon, 
such  agent  is  to  be  regarded  as  the 
general  agent  of  the  company  so  far  as 
to  bind  it  for  any,  act  by  him  done 
within  the  apparent  range  of  his  em- 
ployment. Millville  etc.  M.  &  F.  Ins. 
Co.  v.  Mechanics'  etc.  Assoc,  43  N.  J. 
L.  652. 

4.  Carroll  v.  Charter  Oak  Ins.  Co., 
40  Barb.  (N.  Y.)  292;  Continental  Ins. 
Co.  V.  Ruckman  (111.),  20  N.  E.  Rep. 

77- 

5.  Kuney  v.  Amazon  Ins.  Co.,  36 
Hun  (N.  Y.)  66. 

6.  Krumm  v.  Jefferson  F.  Ins.  Co., 
40  Ohio  St.  325. 

7.  Peck  V.  New  London  Co.  Mut. 
Ins.  Co ,  22  Conn.  575;  Union  Mut.  L. 
Ins.  Co.  V.  Wilkinson,  13  Wall.  (U.  S.) 
222;   Deebold  v.  Phoenix  Ins.  Co.,  33 
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after  the  execution  of  the  policy,  which,  unless  waived,  would 
avoid  it,^  as  well  as  of  inaccuracies  of  statement  by  the  appli- 
cant,* and  of  the  existence  of  other  facts  prior  to  the  execution 


Fed.  Rep,  807;  New  Eng.  F.  &  M.  Ins. 
Co.  V.  Schettler,  38  111  166;  Continen- 
tal L.  Ins.  Co  V.  Thoena,  26  111.  App. 
495;  North  British  etc  Ins.  Co.  v. 
Crutchfield,  108  Ind.  518;  Phcenix  Mut 
L.  Ins.  Co.  V.  Hinesley,  75  Ind.  i; 
Bennett  v.  Agricultural  Ins.  Co  ,  15 
Abb.  N  Cas.  (N.  Y.)  234;  Hamilton  i;. 
Home  Ins  Co.,  94  Mo.  353;  Key  -v. 
Des  Moines  Ins  Co.  (Iowa),  41  N. 
W.  Rep.  614. 

But  not  to  a  broker.  Ben.  Franklin 
Ins.  Co.  z).  Weary,  4  111.  App.,  74;  Kings 
Co.  F.  Ins  Co.  V.  Swigert,  11  111.  App. 
^90;  Arff  w  Star  F.  Ins.  Co.,  2  N.  Y. 
S.  Nat  Rep._  188. 

Canvassing  or  Soliciting  Agent. — 
Notice  to  canvassing  or  soliciting 
agents  of  the  company  bind  it.  Liver- 
pool etc.  Ins.  Co.  v.  Van  Os,  63  Miss. 
431;  Heath  V.  Springfield  F.  Ins.  Co., 
58  N.  H.  414;  Hamilton  v.  Aurora  F. 
Ins.  Co.,  15  Mo.  App.  59;  Phcenix  Ins. 
Co.  V.  Spiers  (Ky.),  8  S.  W,  Rep.  453; 
Arff  V.  Star  F.  Ins.  Co.,  2  N.  Y.  S. 
Nat.  Rep.  188;  Shimp  v.  Cedar  Rapids 
Ins.  Co.,  26  111.  App.  254. 

Contra,  American  Ins.  Co.  v.  Lutt- 
rell,  89  111.314;  Jordan  w.  State  Ins.  Co., 
64  Iowa  216;  Donnelly  v.  Cedar 
Rapids  Ins.  Co.,  70  Iowa  693;  MuUin 
V.  Vermont  Mut.  F.  Ins.  Co.,  58  Vt.  1 13. 

Agent  of  Mutual  Company. — Notice  to 
the  agent  of  a  mutual  company  binds 
his  principal.  Redstrake  v.  Cumber- 
land Mut.  F.  Ins.  Co.,  44  N.  J.  L.  294. 

Miscellaneous  Agents.-  In  Iowa  it  is 
held  that  notice  to  the  agent's  clerk  is 
the  same  as  notice  to  the  agent.  Ben- 
nett V.  Council  Bluffs  Ins.  Co.,  70  Iowa 
600. 

So  in  Kentucky  it  is  held  that  a  local 
agent  of  a  company  in  a  distant  state, 
who  solicits  insurance,  takes  the  appli- 
cation, receives  the  premium  and 
delivers  the  policy,  is  to  be  regarded  as 
the  agent  of  the  company  for  the  pur- 
pose of  receiving  notice  of  an  additional 
insurance,  no  particular  notice  being 
required  in  the  policy.  Phoenix  Ins. 
Co.  n.  Spiers  (Ky.),  8  S.  W.  Rep.  453. 
The  same  case,  however,  holds  that 
conversations  with  a  subagent,  ap- 
pointed without  the  knowledge  or  au- 
thority of  the  company,  are  not  admis- 
sible in  evidence  against,  it. 

Where  a  party  is  specially  referred 
to  a  clerk    by   the   secretary,  notice  to 


him  respecting  the  matter  referred'  is 
notice  to  the  company.  Clapp  v.  Mass. 
Ben.  Assoc,  146  Mass.  519. 

1.  Manhattan  Fire  Ins.  Co.  v. 
Weill,  29  Gratt  (Va.)  389;  Peoria  M. 
&'F.  Ins.  Co.  V.  Hall,  12  Mich.  202; 
Mobile  etc.  Ins.  Co.  v.  Miller,  58  Ga. 
420;  Peck  TJ.  New  London  etc.  Ins.  Co., 
22  Conn.  575;  McGurk  v.  Metropolitan 
L.  Ins.  Co.  (Conn.),  16  Atl.  Rep. 
263. 

Where  an  agent  has  knowledge  of 
other  insurance,  in  violation  of  the 
terms  of  the  policy,  and  does  not  cancel 
it,  the  company  is  estopped  from 
claiming  a  forfeiture  on  that  account. 
Hamilton  v.   Home  Ins.  Co.,  94  Mo. 

353- 

See  also  cases  cited,  tnfra,  this  title, 
Waiver  and  Estoppel. 

2.  Peck  V.  New  London  etc.  Ins. 
Co.,  22  Conn.  ^75;  Marshall  i).  Colum- 
bia Mut.  Ins.  Co.,  7  Fost.  (N.  H.)  157; 
Hadlay  v.  N.  H.  Fire  Ins.  Co.,  55  N. 
H.  no  ;  Clark  v.  Union  Mut.  F.  Ins. 
Co.,  40  N.  H.  333  ;  Patten  v.  Mer- 
chants' etc.  Ins.  Co.,  40  N.  H. 
375;  Campbell  v.  Merchants'  etc. 
Ins.  Co.,  37  N.  H.  35  ;  Hartford  Prot. 
Ins.  Co.  V.  Harmer,  2  Ohio  St.  452; 
Farmers'  Ins.  Co.  v.  Williams,  39  Ohio 
St.  584;  Miller  v.  Mut.  Ben.  L.  Ins. 
Co,,  31  Iowa  216;  Eggleston  v.  Coun- 
cil Bluffs  Ins.  Co.,  65  Iowa  308;  Stone 
V.  Hawkeye  Ins.  Co.,  68  Iowa  737; 
Key  V.  Des  Moines  Ins.  Co.  (Iowa), 
41  N.  W.  Rep.  614;  .\yers  v.  Home 
Ins.  Co.,  21  Iowa  185;  Poughkeepsie 
Sav.  Bank  v.  Manhattan  F.  Ins.  Co., 
30  Hun  (N.  Y.)  473;  Hodgkins  v. 
Montgomery  Co.  Mut.  Ins.  Co.,  34 
Barb.  (N.  Y.)  213;  Plumb  v.  Catta- 
raugus Co.  Mut.  Ins.  Co.,  18  N.  Y.392; 
Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y. 
195;  Cone  V.  Niagara  Falls  In?.  Co., 
60  N.  Y.  619;  Mowry  v.  Rosendale, 
74  N.  Y.  360;  O'Brien  v.  Home  Ben. 
Soc,  4  N.  Y.  S.  Nat.  Rep.  271;;  Pitney 
V.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6; 
Flynn  v.  Equitable  Life  Ins.  Co.,  78 
N.  Y  568;  Landers  v.  Watertown 
Fire  Ins.  Co.,  19  Hun  (N.  Y.)  174; 
Howard  F.  Ins.  Co.  v.  Bruner,  23  Pa. 
St.  50;  Commercial  Union  Ass'n  Co. 
V.  Elliott  (Pa.),  13  Atl.  Rep.  970;  Swan 
V.  Watertown  F.  'ins.  Co.,  96  Pa.  St. 
37;  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Cusick,    109     Pa.    St.    157;     Farmers' 
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Mut.  Fire  Ins.  Co.  v.  Taylor,  73  Pa. 
St.  343;  Kelley  v.  Troy  F.  Ins.  Co., 
3  Wis.  254;  Winans  v.  Allemanie 
Fire  Ins.  Co.,  38  Wis.  342;  Dunbar  v. 
Phoenix  Ins.  Co.  (Wis.),  40  N.  W. 
Rep.  386;  Dodge  Co.  Mut.  Ins.  Co.  v. 
Roger,  12  Wis.  337;  Baker  v.  Ohio 
Farmers'  Ins.  Co.  (Mich.),  38  N.  W. 
Rep.  216;  North  American  Fire  Ins. 
Co.  w.  Throop,  22  Mich.  146;' McGraw 
V.  Germania  F.  Ins.  Co.,  54  (Mich.) 
141;;  Femmink  v.  Metropolitan  L. 
Ins.  Co.  (Mich.),  40  N.  W.  Rep.  469; 
Reaper  City  F.  Ins.  Co.  t;.  Jones,  62 
111.  458;  American  Ins.  Co.  v.  Lultrell, 
89  111.  314;  Phoenix  Ins.  Co.  v.  Tucker, 
92  111.  64;  Germania  Fire  Ins.  Co.  v. 
Hick  (111.),  17  N.  E.Rep.  792;  Germania 
F.  Ins.  Co.w.  McKee,  94  III.  494;  Phoe- 
nix Ins.  Co.  V.  Allen,  log  Ind.  273; 
Planters'  Mut.  Ins.  Co.  -v.  Deford,  38 
Md.  383;  Planters'  Ins.  Co.  v.  Sorrells, 
I  Bax.  (Tenn.)  352;  Williamson  v. 
New  Orleans  Ins.  Co.  (Ala.),  4  So. 
Rep.  36;  Hayward  v.  Natipnal  Ins. 
Co.,  i;2  Mo.  181;  Continental  Ins.  Co. 
V.  Pierce,  39  Kan.  396;  American 
Cent.  Ins.  Co.  v.  M'Lanathan,  11 
Kan.  533;  Sullivan  v.  Phoenix  Ins. 
Co.,  34  Kan.  170:  Nat.  Mut.  F.  Ins. 
Co.  V.  Barnes  (Kan.),  21  Pac.  Rep. 
165;  Benson  v.  Ottawa  Agr.  Ins.  Co., 
42  U.  C.  (Q^  B.)  282;  Hartford  Fire 
Ins.  Co.  V.  Haas  (Ky.),  9  S.  W.  Rep. 
720;  Fishback  v.  Phoenix  Ins.  Co. 
(Cal.),ii  Rep.  218;  Menkt'.  Home  Mut. 
Ins.  Co.  (Cal.),  18  Pac.  Rep.  117; 
Wheaton  v.  North  British  etc.  Ins. 
Co.  (Cal.l,  18  Pac.  Rep.  758;  Geib  v. 
Enterprise  Ins.  Co.,  i  Dill.  (U.  S.) 
449;  Fames  v.  Home  Ins.  Co.,  94 
U.  S.  621;  Union  Mut.  L.  Ins.  Co.  w. 
Wilkinson,  13  Wall.  (U.  S.)  222; 
American  Ins.  Co.  v.  Mahone,  21 
Wall.  (U.  S.)  152;  Langdon  v.  Union 
Mut.  L.  Ins.  Co.,  14  Fed.  Rep.  272; 
Diebold  v.  Phoenix  Ins.  Co.,  33  Fed. 
Rep.  807;  Schwarzbach  v.  Ohio  Val. 
Prot.  Union,  25  W.  Va.  622;  Deitz  v. 
Providence  Washington  Ins.  Co.  (W. 
Va.),8  S.  E.  Rep.  616;  Ring  v.  Wind- 
sor Co.  etc.  Ins.  Co.,  51  Vt.  563.  See 
also  cases  cited  under  heading  of 
Waiver  and  Estoppel,  this  article. 
But  see  Rowley  v.  Empire  Ins.  Co., 
36  N.  Y.  550;  Kennedy  v.  St.  Law- 
rence Co.  Mut.  Ins.  Co.,  10  Barb.  (N. 
Y.)  285;  Jennings  v.  Chenango  Co.  Mut. 
Ins.  Co.,  2  Den.  (N.  Y.)  75;  Perry 
Co.  Ins.  Co.  V.  Stewart,  19  Pa.  St.  45; 
Franklin  v.  Atlantic  F.  Ins.  Co.,  42 
Mo.  456;  Michael  v.  Mut.  Ins.  Co.,  10 
La.  Ann.    737;    Beal   v.   Park    F.   Ins. 


Co.,  16  Wis.  241;  Roth  V.  City  Ins. 
Co.,  6  McLean  (U.  S.)  324;  Davis  v. 
Scottish  Prov.  Ins.  Co.,  16  U.  C.  (C. 
P.)  176;  N.  Y.  Life  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519. 

In  most  of  these  cases  the  fact  was 
that  the  inaccuracy  of  statement  occur- 
red in  the  application,  which,  though 
signed  by  the  applicant,  was  prepared 
by  the  agent  of  the  company;  and  one 
of  the  principal  points  contended  for 
by  the  companies  has  been  that  to  re- 
ceive parol  evidence  of  this,  and  that  a 
statement  made  is  rather  the  statement 
of  the  agent  than  the  applicant,  would 
be  to  violate  the  rule  which  excludes 
evidence  to  vary  or  contradict  the 
terms  of  a  written  contract.  Upon 
this  point  The  Union  Mut.  L.  Ins.  Co. 
V.  Wilkinson,  13  Wall.  (U.  S.)  222,  is 
one  of  the  leading  cases.  Justice  Mil- 
ler, delivering  the  opinion,  says: 
"The  great  value  of  the  rule  here  in- 
voked cannot  be  easily  overestimated. 
As  a  means  of  protecting  those  who 
are  honest,  accurate  and  prudent  in 
making  their  contracts,  against  fraud 
and  false  swearing,  against  carelessness 
and  inaccuracy,  by  furnishing  evidence 
of  what  was  intended  by  the  parties, 
which  can  always  be  produced  without 
fear  of  change  or  liability  of  miscon- 
struction, the  rule  merits  the  eulogies 
it  has  received.  But  experience  has 
shown  that  in  reference  to  these  very 
matters  the  rule  is  not  perfect.  The 
written  instrument  does  not  always 
represent  the  intention  of  both  parties, 
and  sometimes  it  fails  to  do  so  as  to 
either;  and  where  this  has  been  the  re- 
sult of  accident  or  mistake,  or  fraud, 
the  principle  has  been  long  recognized 
that  under  proper  circumstances,  and 
in  an  appropriate  proceeding,  the  in- 
strument may  be  set  aside  or  reformed, 
as  best  suits  the  purposes  of  justice. 
A  rule  of  evidence  adopted  by  the 
courts  as  a  protection  against  fraud 
and  false  swearing  would,  as  was  said 
in  regard  to  the  analogous  rule  known 
as  the  Statute  of  Frauds,  become  the 
instrument  of  the  very  fraud  it  was  in- 
tended to  prevent,  if  there  did  not  exist 
some  authority  to  correct  the  uni- 
versality of  its  application.  It  is  upon 
this  principle  that  courts  of  equity  pro- 
ceed in  giving  the  relief  just  indicated; 
and  thoug'h  the  courts  in  a  common 
law  action  may  be  more  circumscribed 
in  the  freedom  with  which  they  enquire 
into  the  origin  of  written  agreements, 
such  an  enquiry  is  not  always  forbidden 
by  the  mere  fact  that  the  party's  name 
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has  been  signed  to  the   writing   oifered 
in  evidence  against  him. 

"  In  the  case  before  us  a  paper  is 
offered  in  evidence  against  the  plain- 
tiff containing  a  representation  con- 
cerning a  matter  material  to  the  con- 
tract on  which  the  suit  Is  brought,  and 
it  is  not  denied  that  he  signed  the  in- 
strument and  that  the  representation 
is  untrue.  But  the  parol  testimony 
makes  it  clear  beyond  a  question  that 
this  party  did  not  intend  to  make  that 
representation  when  he  signed  the 
paper,  and  did  not  know  he  was  doing 
so,  and  in  fact  had  refused  to  make 
any  statements  on  that  subject.  If  the 
writing  containing  this  representation 
had  been  prepared  and  signed  by  the 
plaintiff  in  his  application  for  a  policy 
of  insurance  on  the  life  of  his  wife,  and 
if  the  representation  complained  of 
had  been  inserted  by  himself,  or  by 
someone  who  was  his  agent  alone  in 
the  matter,  and  forwarded  to  the  prin- 
cipal office  of  the  defendant  corpora- 
tion, and  acted  upon  as  true  by  the 
officers  of  the  company,  it  is  easy  to 
see  that  justice  would  authorize  them 
to  hold  him  to  the  truth  of  the  state- 
ment, and  that  as  they  had  no  part  in 
the  mistake  which  he  made,  or  in  the 
making  of  the  instrument  which  did 
not  truly  represent  what  he  intended, 
he  should  not,  after  the  event,  be  per- 
mitted to  show  his  own  mistake  or 
carelessness  to  the  prejudice  of  the 
corporation. 

"If  however,  we  suppose'  the  party 
making  the  insurance  to  have  been  an 
individual,  and  to  have  been  present 
when  the  application  was  signed,  and 
soliciting  the  assured  to  make  the 
contract  of  insurance,  and  that  the  in- 
surer himself  wrote  out  all  these  repre- 
sentations, and  was  told  by  the  plain- 
tiff and  his  wife  that  they  knew  noth- 
ing at  all  of  this  particular  subject  of 
enquiry,  and  that  they  refused  to  make 
any  statement  about  it,  and  yet  know- 
ing all  this,  wrote  the  representation 
to  suit  himself,  it  is  equally  clear  that 
for  the  insurer  to  insist  that  the  policy 
is  void  because  it  contains  this  state- 
ment, would  be  an  act  of  bad  faith  and 
of  the  grossest  injustice  and  dishonesty. 
And  the  reason  for  this  is  that  the 
representation  was  not  the  statement 
of  the  plaintiff,  and  that  the  defendant 
knew  it  was  hot  when  he  made  the  con- 
tract; and  that  it  was  made  by  the  de- 
fendant, who  procured  the  plaintiff's 
signature  thereto. 

"It  is  in  precisely  such  cases  as  this 


that  courts  of  law  in  modern  times 
have  introduced,  the  doctrine  of  equit- 
able estoppels,  or,  as  it  is  sometimes 
called,  estoppels  in  pais.  The  principle 
is,  that  where  one  party  has  by  his  rep- 
resentations or  his  conduct  induced  the 
other  party  to  a  transaction  to  give  him 
an  advantage  which  it  would  be  against 
equity  and  good  conscience  for  him  to 
assert,  he  would  not  in  a  court  of  jus- 
tice be  permitted  to  avail  himself  of 
that  advantage.  And  although  the 
cases  to  which  this  principle  is  to  be  ap- 
plied are  not  as  well  defined  as  could 
be  wished,  the  general  doctrine  is  well 
understood  and  is  applied  by  courts  of 
law  as  well  as  equity,  where  the  tech- 
nical advantage  thus  obtained  is  set  up 
and  relied  on  to  defeat  the  ends  of  jus- 
tice or  establish  a  dishonest  claim. 

"It  has  been  applied  to  the  precise 
class  of  cases  of  the  one  before  us  in 
numerous  well  considered  judgments. 
Indeed,  the  doctrine  is  so  well  under- 
stood and  so  often  enforced  that,  if  in 
the  transaction  we  are  now  considering. 
Ball,  the  insurance  agent,  who  made  out 
the  applicition,  had  been  in  fact  the  un- 
derwriter of  the  policy,  no  one  would 
doubt  its  applicability  to  the  present 
case.  Yet  the  proposition  admits  of  as 
little  doubt  that  if  Ball  was  the  agent  of 
the  insurance  company  and  not  of  the 
plaintiff,  in  what  he  did  in  filling  up  the 
application,  the  company  must  be  held 
to  stand  just  as  he  would  if  he  were  the 
principal. 

"Although  the  very  well  considered 
brief  of  counsel  for  plaintiff  in  error 
takes  no  issue  on  this  point,  it  is  obvious 
that  the  soundness  of  the  court's  in- 
structions must  be  tested  mainly  by  the 
answer  to  be  given  to  the  question, 
'Whose  agent  was  Ball  in  filling  up  the 
application?' 

"This  question  has  been  decided 
differently  by  courts  of  the  highest 
respectability  in  cases  precisely  analo- 
gous to  the  present.  -  It  is  not  to  be 
denied  that  the  application,  logically 
considered,  is  the  work  of  the  assured, 
and  if  left  to  himself  or  to  such  assist- 
ance as  he  might  select,  the  person  so 
selected  would  be  his  agent,  and  he 
alone  would  be  responsible.  On  the 
other  hand,  it  is  well  known,  so  well 
that  no  court  would  be  justified  in  shut- 
ting its  eyes  to  it,  that  insurance  com- 
panies organized  under  the  laws  of  one 
State,  and  having  in  that  State  their 
principal  'business  office,  send  these 
agents  all  over  the  land,  with  directions 
to  solicit  and  procure  applications  for 
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policies,  furnishing  them  with  printed 
arguments  in  favor  of  the  value  and 
necessity  of  life  insurance,  and  of  the 
special  advantages  of  the  .corporation 
which  the  agent  represents.  They  pay 
these  agents  large  commissions  on  the 
premiums  thus  obtained,  and  the  poli- 
cies are  delivered  at  their  hands  to  the 
assured".  The  agents  are  stimulated  by 
letters  and  instructions  to  activity  in 
procuring  contracts,  and  the  party  v^ho 
is  in  this  manner  induced  to  take  out  a 
policy,  rarely  sees  or  knows  anything 
about  the  company  or  its  officers  by 
whom  it ,  is  issued,  but  looks  to  and 
relies  upon  the .  agent  who  has  per- 
suaded him  to  effect  insurance  as  the 
full  and  complete  representative  of  the 
company  in  all  that  is  said  or  done  in 
making  the  contract.  Has  he  not  a 
,  right  to  so  regard  him.'  It  is  quite  true 
that  the  .reports  of  judicial  decisions 
are  filled  with  the  efforts  of  these  com- 
panies, by  their  counsel,  to  establish  the 
doctrine  that  they  can  do  all  this  and 
yet  limit  their  responsibility  for  the 
acts  of  their  agents  to  the  simple  re- 
ceipt of  the  premium  and  delivery  of 
the  policy,  the  argument  being  that,  as 
to  all  other  acts  of  the  agent,  he  is  the 
agent  of  the  assured.  This  prpposition 
is  not  without  support  in  some  of  the 
earlier  decisions  on  the  subject;  and,  at 
a  time  when  insurance  companies 
waited  for  parties  to  come  to  them  to 
seek  assurance,  or  to  forward  applica- 
tions on  their  own  motion,  the  doctrine 
had  a  reasonable  foundation  to  rest 
upon  But  to  apply  such  a  doctrine,  in 
its  full  force,  to  the  system 'of  selling 
policies  through  agents,  which  we  have 
described,  would  be  a  snare  and  a  de- 
lusion, leading,  as  it  has  done  in  numer- 
ous instances,  to  the  grossest  frauds,  of 
which  the  insurance  corporations  re- 
ceive the  benefits,  and  the  parties  sup- 
posing themselves  insured  are  the 
victims.  The  tendency  of  the  modern 
decision's  in  this  country  is  'steadily  in 
the  opposite  direction.  The  powers  of 
the  agent  are,  frima  facie^  co-extensive 
with  the  business  entrusted  to  his  care, 
and  will  not  be  narrowed  by  limitations 
not  communicated  to  the  p,?rson  with 
whom  he  deals.  An  insurance  com- 
pany, establishing  a  local  agency,  must 
be  held  responsible  to  the  parties  with 
whom  they  transact  business  for  the 
acts  and  declarations  of  the  agent, 
within  the  scope  of  his  emploj'ment,  as 
if  they  proceeded  from  the  principal. 
•  "In  the  fifth  edition  of  American 
Leading  Cases,  917,  after  a  full  consid 
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eration  of  the  authorities,  it  is  said: 
'By  the  interested  or  officious  zgal  of 
the  agents  employed  by  the  insurance 
companies  in  the  wish  tp  outbid  each 
other  and  procure  customers,  they  not 
unfrequently  mislead  the  insured  by  a 
false  or  erroneous  statement  of  what 
the  application  should  contain;  or, 
taking  the  preparation  of  it  into  their 
own  hands,  procure  his  signature  by  an 
assurance  that  it  is  properly  drawn  and 
will  meet  the  requirements  of  the  policy. 
The  better  opinion  seems  to  be  that, 
when  this  course  is  pursued,  the  descrip- 
tion of  the  risk  should,  though  nomi- 
nally proceeding  from  the  insured,  be 
regarded  as  the  act  of  the  insurers.' 
(Rowley  -v.  Empire  Ins.  Co.,  36  N.  Y. 

55°-) 

"The  modern  decisions  fully  sustain 
this  proposition,  and  they  seem  to  us 
founded  in  reason  and  justice,  and  meet 
our  entire  approval.  This  principle 
does  not  admit  oral  testimony  to  vary 
or  contradict  that  which  is  in  writing, 
but  it  goes  upon  the  idea  that  the  writ- 
ing offered  in  evidence  was  not  the 
instrument  of  the  party  whose  name  is 
signed  to  it;  that  it  was  procured  under 
such  circumstances  by  the  other  side  as 
estops  that  side  from  using  it  or  relying 
on  its  contents;  not  that  it  may  be  con- 
tradicted by  oral  testimony,  but  that 
it  may  be  shown  by  such  tes- 
timony that  it  cannot  be  law- 
fully used  against  the  party  whose 
name    is  signed  to  it." 

The  courts  of  Massachusetts,  and  a 
few  others,  have  held  contrary  to 
this  case,  even  under  extreme  circum- 
stances, their  view  being  that  to 
receive  evidence  that  a  statement 
is  not  of  the  person  that  it  purports 
to  be  would  violate  the  rule  in- 
dicated. See  Lee  v.  Howard  F.  Ins. 
Co.,  3  Gray  (Mass.)  583;  Barrett  v. 
Union  Mut.  F.  Ins.  Co.,'7Cush.  (Mass.) 
175;  Kibbe  v.  Hamilton  Mut.  Ins.  Co., 
n  Gray  (Mass.)i63;  Holmes  t'. Charles- 
town  Mut.  F.  Ins.  Co.,  10  Met.  (Mass.) 
211;  Barrett  v.  Union  Mut.  F.  Ins.  Co., 
7  Ciish.  (Mass.)  175;  Abbott  v.  Shaw- 
mut  Mut.  F.  Ins.  Co.,  3  Allen  (Mass.) 
213;  McCoy  V.  Metropolitan  L.  Ins. 
Co.,  133,  Mass.  82;  Franklin  F.  Ins.  Co., 
V.  Martin  (N.  J.),  8  Ins.  L.  J.  134; 
Smith  V.  Cash  etc.  'F.  Ins.  Co..  24  Pa. 
St.  320;  Protection  Ins.  Co.  v.  Hall, 
15  B.  Mon.,(Ky.)  411.  And  in  Penn- 
sylvania it  is  held  that  where  an  agent 
of  an  insurance  company  examines  and 
inspects  the  building  on  which  insur- 
ance is  sought,  and    afterwards  fills  up 
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of  the  policy,  the  omission  to  state  which  would  otherwise  vitiate 
it.i    ■ 

This  knowledge  may  come  to  the  agent  at  any  time,  even  while 
not  acting  in  the  principal's  business,  or  in  such  capacity,  and  it 
will  be  binding  if  present  to  his  mind  at  the  time  of  the  transac- 
tion.^ 

Of  course,  if  fraud  be  perpetrated  by  the  collusion  of  the  agent 
and  applicant,  the  latter  has  no  remedy  on  the  contract  thus  se- 
cured.*    And  it  has  been  held,  too,  that  the  knowledge  of  the 


the  application,  which  he  reads  and  ex- 
plains to  the  owner,  who  signs  it,  the 
agent  is  to  be  regarded,  as  to  the  appli- 
cation, as  the  agent  of  the  owner  and 
not  of  the  company,  and  hence  that 
the  company  may  set  up,  by  way  ot 
defence  to  a  suit  on  the  policy,  the 
falsehood  of  statements  in  the  applica- 
tion as  to  the  condition  and  use  of  the 
building.  Pottsville  Mut.  F.  Ins.  Co. 
i>.  Fromm,  loo  Pa.  St.  347.  See  also 
Ala.  Gold  L.  Ins.  Co.  v.  Garner,  77 
Ala.  210;  Cuthbertson  v.  N.  Car.  Home 
Ins.  Co.,  96  N.'Car.  480. 

Where  an  agent  of  the  insurer  had 
cheated  the  insured  into  signing  the 
warranty  and  paying  the  premium,  and 
the  policy  was  issued  upon  the  false 
statements  of  the  agent  himself,  held 
that  the  insured  might  prove  the  fact, 
and  hold  the  principal  to  the  contract 
as  if  he  had  committed  the  wrong. 
Eilenberger  v.  Protective  Mut.  F.  Ins. 
Co.,  89  Pa.  St.  464;  Rivara  v.  Queens 
Ins.  Co.,  62  Miss.  720.  See  also  Swan 
■V.  Watertown  F.  Ins.  Co.,  g6  Pa.  St.  37, 
where  it  is  further  held  that  the  in- 
sured should  make  the  false  state- 
ments known  within  a  reasonable  time 
after  discovering  them. 

Medical  Examiner,  Agent. — The  med- 
.  ical  examiner  is  to  be  treated  as  the 
agent  of  the  company  for  the  purpose 
of  reporting  the  answers  of  the  appli- 
cant. Grattan  v.  Metropolitan  L.  Ins. 
Co.,  80  N.  Y.  281 ;  Grattan  v.  Metropoli- 
tan L.  Ins.  Co.,  92  N.  Y.  274;  s.  c,  44 
Am.  Rep.  372. 

1.  People's  Ins.  Co.  v.  Spencer,  53 
Pa.  St.  353;  Cumberland  etc.  Ins.  Co. 
V.  Schell,  29  Pa.  St.  31;  Beal  v.  Park 
F.  Ins.  Co.,  16  Wis.  241;  Kelley  v. 
Troy  F.  Ins.  Co.,  3  Wis.  254;  May  v. 
Buckeye  Mut.  Ins.  Co.,  25  Wis.  201; 
Plumb  V.  Cattaraugus  Mut.  Ins.  Co.,'i8 
N.  Y.  392;  Ames  v.  N.  Y  Union  Ins. 
Co.,  14  N.  Y.  253;  Liddle  v.  Market  F. 
Ins.  Co.,  4  Bos'w.  (N.  Y.)  179;  Wood- 
ward V.  Republic  F.  Ins.  Co.,  32  Hun 
(N.  Y.)  365;  Brothers  v.  California  Ins. 


Co.,  3  N.  Y.  S.  Nat.  Rep.  89;  Hough  t;. 
City  F.  Ins.  Co.,  29  Conn.  10;  Jordan  t). 
State  Ins.  Co.,  64  Iowa  216;  Keenan  v. 
Mo.  etc.  Ins.  Co.,  12  Iowa  126;  Combs 
t>.  Hannibal  etc.  Ins.  Co.,  43  Mo.  14S;,. 
Breckinridge  v.  American  Cent.  Ins. 
Co.,  87  Mo.  62;  Commercial  Ins.  Co.  v. 
Ives,  56  111.  402;  German  F.  Ins.  Co.  ti. 
Carrow,  21  111.  App.  631;  Ashford  v. 
Victoria  Mut.  Ins.  Co.,  20  U.  C.  (C.  P.) 
434;  Campbell  v.  Merchants  etc.  Ins. 
Co.,  37  N.  H.  35;  Rivara  v.  Queens 
Ins.  Co.,  62  Miss.  720;  Liverpool  etc. 
Ins.  Co.  V.  Ende,  65  Tex.  118. 

Notice  of  other  insurance  is  notice  to 
the  company.  Fishbeck  T).  Phenix 
Ins.  Co.,  54  Cal.  422;  Combs  v.  Shrews- 
bury Mut.  F.  Ins.  Co.,  34  N  J.  Eq.403; 
Brandup  v.  St.  Paul  F.  &  M.  Ins.  Co., 
27  Minn.  393;  Redstrake  v.  Cumber- 
land Mut.  F.  Ins.  Co.,  44  N.  J.  L.  294; 
Rivara  v.  Queens  Ins.  Co.,  62  Miss. 
720;  Goldwater  v.  Liverpool  etc.  Ins. 
Co.,  39  Hun  (N.  Y.)  176;  Kitchen  v. 
Hartford  F.  Ins.  Co.,  57  Mich.  135; 
Phoenix  Ins.  Co.  v.  Spiers  (Kv.),8  S. 
W.  Rep.  453;  Baile  v.  St.  Joseph  F.  & 
M.  Ins.  Co.,  73  Mo.  371. 

Where  the  policy  provides  that  no- 
tice of  additional  insurance,  or  of  any 
change  in  existing  insurance,  shall  be 
given  to  the  company  by  the  insured, 
in  writing,  and  be  acknowledged  in 
writing  by  the  secretary,  the  mere 
knowledge  of  the  company's  agent  as 
to  subsequent  insurance,  or  change  in 
existing  insurance,  is  not  such  notice  to 
the  company  as  will  bind  it.  Common- 
wealth Mut.  F.  Ins.  Co.  V.  Huntzinger, 
98  Pa.  St.  41.  See  also  Stennett  v. 
Penn.  F.  Ins.  Co.,  68  Iowa  674.  Compare 
Redstrake  v.  Cumberland  Mut.  F.  Ins. 
Co.,  44  N.  J.  L.  294.  See  also  cases 
cited  under  heading  Waiver  and  Es- 
toppel, this  article. 

2.  Shafer  v.  Phoenix  Ins.  Co.,  53 
Wis.  361. 

3.  Ryan  v.  World  Mut.  L.  Ins.  Co., 
41  Conn.  168;  Smith  v.  Cash  Mut.  F. 
Ins.  Co.,  24  Pa.  St.  320.      And  see  Lee 
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agent,  to  make  it  chargeable  to  the  company,  must  at  any  rate  be 
acquired  not  earlier  than  the  negotiations ;  that  notice  acquired 
prior  to  such  time  is  not  binding.' 

An  agent  only  having  authority  to  receive  applications  and 
premiums,  and  issue  certificates  of  insurance  subject  to  approval 
of  the  company,  cannot  bind  the  same  by  the  receipt  of  notice  or 
knowledge  obtained  outside  of  such  sphere  of  action;^  nor  by  a 
contract  not  approved ;  ^  nor  by  an  assignment,  when  the  blank 
form  shows  that  the  consent  of  an  officer  of  the  company  is  re- 
quired;* nor  by  receiving  notice  and  fixing  the  additional  pre- 
mium under  a  provision  that  in  case  the  premises  shall  be  vacated, 
the  policy  shall  be  void,  unless  immediate  notice  be  given  to  the 
company  and  an  additional  premium  paid.^  Nor  by  a  promise 
to  deliver  up  the  premium  note  on  the  delivering  up  and  cancella- 
tion of  the  policy.®  Indeed  it  has  been  held  that  where  the  agent 
is  a  special  one,  it  is  the  duty  of  the  applicant  to  inform  himself 
as  to  the  actual  authority  which  he  possesses.''^ 

6.  Representations  of  Ap^ent. — Representations  of  the  agent,  even 
as  to  the  sufficiency  of  the  description  or  statements  in  the  ap- 
plication,® 


V.  Guardian   Life  Ins.  Co.,  5  Big.  L.  & 
A.  Ins.  Rep.  18. 

1.  Boggs  V.  American  Ins.  Co.,  30 
Mo.  63. 

2.  Smith  V.  Farmers'  Mut.  F.  Ins. 
Co.,  19  Ohio  St.  287;  Mitchell  v.  Ly- 
coming Mut.  Ins.  Co.,  51  Pa.  St.  402; 
Devens  v.  Mechanics'  etc.  Ins.  Co.,  83 
N.  Y.  168.  Contra,  Sexton  v.  Mont- 
gomery Co.  Mut.  Ins.  Co.,  9  Barb.  (N. 
Y.)  191;  McEwen  v.  Montgomery 
Co.  Mut.  Ins.  Co.,  5  Hill  (N.  Y.)  loi; 
Schenck  v.  Mercer  Co.  Mut.  Ins»  Co., 
4  Zabr.  (N.  J.)  447. 

3.  Morse  v.  St.  Paul's  F.  &  M.  Ins. 
Co.,  21  Minn.  407;  New  York  etc.  Ins. 
Co.  V.  Johnson,  23  Pa.  St.  72;  Arm- 
strong V.  State  Ins.  Co.,  61  Iowa  212. 

An  agent  merely  authorized  to  re- 
ceive applications  cannot  accept  them. 
Stockton  V.  Fireman's  Ins.  Co.,  33  La. 
Ann.  577. 

4.  Stringham  v.  St.  Nicholas  Ins. 
Co.,  3  Keyes  (N.  Y.)  280.  See,  how- 
ever, Farmers'  Mut.  F.  Ins.  Co.  v.  Tay- 
lor, 73  Pa.  St.  342. 

5.  Harrison  v.  City  F.  Ins.  Co.,  9 
Allen  (Mass.)  231. 

6.  Marblehead  Mut.  F.  Ins.  Co.  v. 
Underwood,  3  Gray  (Mass.)  210. 

,  7.  Equitable  L.  Ins.  Co.  v.  Foe 
(Md.),  9lns.  L.J.  871. 

'  Though  the  agent  be  authorized  to 
adjust  losses,  he  cannot  waive  a  for- 
-feiture.  Tate  v.  Citizens'  Mut.  Ins. 
Co.,  13  Gray  (Mass.)  79;   Phoenix  .Ins. 


Co.  V.  Lawrence,  4  Mete.  (Ky.)  9; 
Bartholomew  v.   Merchants'  Ins.   Co., 

25  Iowa  507.  Or  the  requirements  of 
the  policj'  as  to  proofs  of  loss.  Mer- 
seraut;.  PhcEnix  Ins.  Co.,  66  N.  Y.  274; 
Van  Allen  v.  Farmers'  etc.  Ins.  Co., 
64  N.  Y.  469;  Bush  V.  Westchester 
Ins.  Co.,  63  N.  Y.  531. 

8.  Boehen  v.  Williamsburg  etc.  Ins. 
Co.,  35  N.  Y.  131 ;  Columbia  Ins.  Co.  v. 
Cooper,  56  Pa.  St.  331;  Keeler  v. 
Niagara  Ins.  Co.,  16  Wis.  523;  May  v. 
Buckeye  Mut.  Ins.  Co.,  25  Wis.  291; 
Franklin  v.  Atl.  F.  Ins.  Co.,  42  Mo. 
456;  American  Ins.  Co.  v.  Neiberger, 
74  Mo.  167;  Viele  -v.  Germania  Ins.  Co., 

26  Iowa  9;  Peoria  M.  &'F.  Ins.  Co.  v. 
Hall,  12  Mich.  202;  Mut.  Ben.  L.  Ins. 
Co.  V.  Daviess'  Exr.  (Ky.),  9  S.  W. 
Rep.  812;  Deitz  •k.  Providence  Wash- 
ington Ins.  Co.  (W.  Va.),  8  S.  E.  Rep. 
616. 

Telling  the  applicant  that  it  is  not 
necessary  that  he  should  state  a  sun- 
stroke. Boos  11.  World  Mut.  L.  Ins. 
Co.,  64  N.  Y.  236,  or  th£(t  he  occa- 
sionally had  swimming  in  the  head, 
Mut.  Ben.  L.  Ins.  Co.  v.  Daviess'  Exr. 
(Ky.),  9  S.  W.  Rep.  812;  or  that  pur- 
chase money  due  from  a  party  holding  , 
a  bond  for  a  deed,  or  that  a  judgment 
and  lease  do  not  constitute  encum- 
brances, Columbian  Ins.  C,o.  v.  Coop- 
er, 50  Pa.  St.  331;  Key  v.  Des  Moines 
Ins.  Co.  (Iowa),  41  N.  W.  Rep.  614; 
or  that  an  accidental  omission  makes 
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and  the  binding  force  or  scope  of  the  policy,^  unless  oenied 
the  power  to  the  knowledge  .of  the  insured,^  are  binding 
upon  the  company.^      Even  agents  merely  authorized  to  solicit 

no  difFerence,  F.  &  M.  Ins.  Co.  v. 
Chesnut,  50  111.  iii,  estops  the  com- 
pany from  taking  anj'  advantage  of 
omissions  in  those  regards. 

It  does  not  matter  that  the  agent 
represents  a  mutual  company.  Colum- 
bian Ins.  Co.  V.  Cooper,  50  Pa.  St.  331; 
Devendorf  v.  Beardsley,  23  Barb.  (N. 
Y.)  656;  Combs  V.  Shrewsbury  Mut. 
F.  Ins.  Co.,  34  N.  J.  Eq.  403.  See,  how- 
ever, Evans  -v.  Trimountain  Mut.  F. 
Ins.  Co.,  9  Allen  (Mass.)  329;  Baxter 
V.  Chelsea  Mut.  F.  Ins.  Co.,  i  Allen 
(Mass.)  294;  Priest  v.  Citizens'  Mut.  F. 
Ins.  Co.,  3  Allen  (Mass.)  602;  Smith  v. 
Haverhill  Mut.  F.  Ins.  Co.,  i  Allen 
(Mass.)  297;  Hale  v.  Mechanics'  Mut. 
Ins.  Co.,  6  Gray  (Mass.)  169;  Brewer 
V.  Chelsea  Mut.  F.  Ins.  Co.,  14  Gray 
(Mass.)  293;  Belleville  Mut.  Ins.  Co. 
V.  Van  Winkle,  i  Beas.  (N.  J.)  333; 
Hackney  v.  Alleghany  Mut.  Ins.  Co., 
4  Barr.  (Pa.)  185;  Smith  v.  Cash  Mut. 
F.  Ins.  Co.,  24  Pa.  St.  320. 

Where  a  policy  was  issued  upon  a 
dwelling  occupied  by  a  tenant,  and  the 
agent  assured  the  owner  that  it  would 
not  matter  if  the  premises  should  be- 
come vacant;  but  the  policy  contained 
a  clause  to  the  effect  that,  if  the  build- 
ing should  become  vacant  at  any  time, 
the  policy  should  become  void;  and  the 
agent  kept  the  policy  in  his  possession 
until  after  a  loss,  which  occurred  when 
the  building  was  unoccupied.  The 
owner  having  no  knowledge  of 
the  existence  of  such  a  clause, 
it  was  held  that  the  insured  had 
a  right  to  suppose  that  the  policy 
would  conform  to  the  contract  as  he 
made  it  with  the  agent,  and  that  the 
company,  having  failed  to  notif}''  the 
insured  of  the  change,  so  that  he  might 
either  repudiate  or  ratif3'  it  was  bound 
by  the  contract  as  made  with  the  agent. 
St.  Paul  F.  -etc.  Ins.  Co.  -v.  Wells,  89 
111.  82. 

Where  the  agent  of  a  mutual  com- 
pany was  notified  of  other  insurance, 
and  he  subsequently  told  the  insured 
that  his  insurance  was  all  right;  it  was 
held  to  be  binding  on  the  company. 
Combs  V.  Shrewsbury  Mut.  F.  Ins.  Co., 
34  N.  J.  Eq.  403. 

The  company  is  liable  for  any  ma- 
terial and  injurious  statements  of  the 
agent,  in  the  course  of  his  employment, 
concerning  the  condition  and   standing 


of  the  company.  Fogg  v.  GrifBn,  2 
Allen  (Mass.)  i;  Devendorf  v.  Beards- 
ley,  23  Barb.  (N.  Y.)  656;  Jones  v. 
Dana,  24  Barb.  (N.  Y.)  395;  Eilen- 
berger  v.  Protection  Mut.  Ins.  Co.,  89 
Pa.  St.  464;  New  York  L.  Ins.  Co.  v. 
McGowan,  18  Kan.  300;  American  Ins. 
Co.  V.  Capps,  4  Mo.  App.  571;  Martin 
V.  yEtna  L.  Ins.  Co.,  4  Ins.  L.  J.  8gg; 
Farmers'  Myt.  F.  Ins.  Co.  v.  Marshall, 
29V t.  23.  And  the  insured  may  interpose 
this  defence  in  a  suit  for  the  premium 
money.  Sunbury  F.  Ins.  Co.  v.  Hum- 
ble^Too  Pa.  St.  495. 

The  company  is  not  liable  for  its 
agent's  statements  concerning  the  lim- 
its within  which  it  operates.  Hackney 
V.  Alleghany  Co.  Mut.  Ins.  Co.,  4  Barr. 
(Pa.)  185. 

The  agent  cannot  bind  the  company 
by  a  promise  that  the  insured  shall  not 
be  required  to  pay  assessments  on  his 
premium  notes,  otherwise  assessable. 
Keller  v.  Equitable  F.  Ins.  Co.,  28  Ind. 
170.  But  compare  Michigan  L.  Ins. 
Co.  V.  Beaver,  26  111.  App.  349.  Nor 
by  representations  as  to  the  amount  of 
profits  to  be  realized  from  an  endow- 
ment policy.  Hale  v.  Continental  L. 
Ins.  Co.,  20  Blatchf.  (U.  S.)  515.  Or 
the  merits  of  the  plan.  Simons  v.  New 
York   L.  Ins.    Co.,   38   Hun    (N.  Y.) 

309- 

1.  Manhattan  Ins.  Co.  -u.  Webster, 
9  P.  F.  Smith  (Pa.)  227;  Anson  v. 
Winnishiek  Ins.  Co.,  23  Iowa  84;  Au- 
rora F.  Ins.  Co.  V.  Eddy,  i;?  111.  222; 
Keith  V.  Globe  Ins.  Co.,  52  111.  518. 

But  see  Peoria  M.  &"  F.  Ins.  Co.  i). 
Hall,  12  Mich.  202. 

He  may  bind  the  company  by  a 
statement  of  the  construction  of  the 
policy  as  to  when  the  premium  is  due. 
Campbell  v.  International  L.  Assur. 
Society,  4  Bosw.  (N.  Y.)  298. 

He  may  orally  extend  the  policy, 
subsequent  to  its  execution,  to  property 
not  originally  covered,  but  of  the  same 
character,  feennebec  Co.  v.  Augusta 
Ins.  etc.  Co.,  6  Gray  (Mass.)  204. 

He  may  correct  errors  after  issue. 
Warnen  v.  Peoria  M.  &  F.  Ins.  Co.,  14 
Wis.  318. 

2.  Shawmut  Mut.  F.  Ins.  Co.  v. 
Stevens,  9  Allen  (Mass.)  332;  Chase  v. 
Hamilton  Ins.  Co.,  20  N.  Y.  52. 

3.  Woodbury  Savings  Bank  v. 
Charter  Oak  Ins.  Co.,  31   Conn.  517; 
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and  forward  applications  may  bind  the  company  by  suggestions  as 
to  the  description  or  otherwise  within  such  hmits.*  They  can- 
not, however,  bind  the  company  by  a  statement  as  to  the  time 
the  policy  attached.* 

The  company  is  not  liable  to  the  insured  for  false  representa- 
tions of  the  agent  concerning  the  validity  of  the  policy  by  which 
the  insured  is  induced  to  settle  a  loss  for  less  than  his  claim.* 

An  agent  who  knowingly  makes  false  representations  to  the 
insured  concerning  the  insurance  is  liable  for  the  damages  result- 
ing.* 

7.  Mistakes  and  Omissions  of  Agent. — Likewise  the  mistakes  and 
omissions  of  the  agent  in  preparing  the  description,  or  otherwise, 
are  treated  as  those  of  the  company.^ 

.  8.  Waiver  of  Terms  of  Policy. — Unless  forbidden  by  the  express 
terms  of  the  policy  or  otherwise  to  the  knowledge  of  the  insured, 
an  agent  acting  within  the  scope  of  his  employment  may  waive 
provisions  of  the  poHcy,® 


Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa 
176;.  Horwitz  V.  Equitable  Ins.  Co.,  40 
Mo-  557;  Howard  Ins.  Co.  ».  Bruner, 
II  Har.  (Pa.)  50;  Union  Mut.  L.  Ins. 
Co.  V.  Slee,  no  III.  35. 

But  an  agent  has  no  implied  power 
to  bind  the  company  by  his  representa- 
tions respecting  the  purchase  of  the 
good  will  of  a  local  agency,  such  as 
that  the  right  of  the  local  agent 
purchasing  thp  good  will  thereof  to  sell 
it  when  he  should  relinquish  his  agency, 
had  always  been  and  would  be  recog- 
nized. Barber  v.  Conn.  Mut.  L.  Ins. 
,  Co,  15  Fed.  Rep.  312. 

1.  Combs  w.  Hannibal  etc.  Ins.  Co., 
43  Mo.  148. 

2  Stockton  V.  Fireman's  Ins.  Co., 
33  La.  Ann.  577;  s.  c,  39  Am.   Rep. 

277- 

3.  Thompson  v.  Phoenix  Ins.  Co., 
75  Me.  55;  s.  c,  46  Am.  Rep.  357. 

4.  Hedden  v.  Griffin,  136  Mass.  229; 
s.  c,  49  Am.  Rep.  25. 

An  insurance  agent  procured,  at  hi.s 
own  solicitation,  for  A  a  policy  upon 
his  building.  The  policy  contained  a 
clause  prohibiting  the  keeping  of  pe- 
troleum on  the  premises,  and  providing 
that  if  this  should  be  done  the  policy 
should  be  void.  A  called  the  attention 
of  the  agent  to  this  clause,  and  told  him 
that  he  was  obliged  to  keep  a  little  pe- 
troleum on  the  premises.  The  agent 
said  that  this  would  make  no  difference; 
that  if  not  more  than  a  barrel  was  kept 
it  was  never  taken  notice  of.  The 
building  was  burned  and  A  was  de- 
feated in  a  suit  on  the  policy  by  reason 
of  having  kept  petroleum  on  the  prem- 
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ises.  Held,  that  he  could  maintain  an 
action  against  the  agent  for  the  misrep- 
resentation. Kroeger  v.  Pitcairn,  loi 
Pa.  St.  311;  s.  c,  47  Am.  Rep.  718. 

6.  Atlantic  Ins.  Co.  v.  Wright,  22 
111.  462;  New  Eng.  F.  &  M.  Ins.  Co.  v. 
Schettler,  38  111.  166;  Campbell  v.  In- 
ternational L.  Assur.  Soc,  4  Bosw.  (N. 
Y.)  298;  Plumb  n.  Cattaraugus 
Co.  Mut.  Ins:  Co.,  18  N.  Y.  392; 
O'Brien  v.  Home  Ben.  Soc,  4  N.  Y.  S. 
Nat.  Rep.  275;  Howard  Ins.  Co.  v. 
Bruner,  23  Pa.  St.  50;  Meadowcraft  v. 
Standard  F.  Ins.  Co.,  61  Pa.  St.  91; 
Nassauer  v.  Susquehanna  Mut.  F.  Ins. 
Co.,  109  Pa.  St.  507;  Dayton  Union  Ins. 
Co.  V.  McGookey,  33  Ohio  St.  555; 
Ayers  v.  Home  Ins.  Co.,  21  Iowa  185; 
^tna  Live  Stock  etc.  Ins.  Co.  v.  Olm- 
stead,  21  Mich.  246;  Emery  v.  Piscata- 
qua  F.  &  M.  Ins.  Co.,  52  Sle.  322. 

6.  Silverberg  v.  Phoenix  Ins.  Co.,  67 
Cal.  36;  Mattocks  v.  Des  Moines  Ins. 
Co.  (Iowa),  37  N.  W.  Rep.  174;  Niag- 
ara F.  Ins.  Co.  V.  Brown,  123  111.  356. 
But  see  Kyte  v.  Commercial  Union 
Assur.  Co.,  144  Mass.  43,  where  it  was 
held  that  a  local  agent,  with  authority 
to  receive  premiums  and  issue  policies, 
has  no  authority,  as  such,  to  waive  the 
condition  of  a  policy  requiring  assent 
of  the  company  to  any  change  in  the 
situation  or  circumstances  affecting  the 
risk.  See '  also  Queens  Ins.  Co.  v. 
Young  (Ala.),  5  So.  Rep.  116,  to  the 
same  effect. 

Evidence  that  the  insured's  claim  was 
placed  in  the  hands  of  the  company's 
agent  for  adjustment  raises  the  pre- 
sumption that  he  had  authority  to  make 
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as    those    regarding    payment ;  ^    change    of    residence ;  *    title 


certain  demands,  in  the  course  of  the 
adjustment,  which  constituted  a  waiver 
of  a  condition  in  the  policy.  Brown  v. 
State  Ins.  Co.  (Iowa),  38  N.  W.  Rep. 
135. 

Where  the  by-laws  of  an  insurance 
company  provide  that  there  shall  be  no 
waiver  of  the  terms  of  the  policy  with- 
out the  concurrence  of  the  secretary  en- 
dorsed or  specifically  acknowledged, 
if  the  secretary  signs  orders  for  pay- 
ment, on  the  adjustment  of  the  loss,  it 
is  a  conclusive  waiver  in  writing,  if  he 
knew  all  the  facts.  Farmers'  Mut.  F. 
Ins.  Co.  V.  Gargett,  42  Mich.  289.  And 
in  McGurk  v.  Metropolitan  L.  Ins. 
Co.  (ConnO,  16  Atl.  Rep.  263,  it  was 
held  that  the  company  was  affected  by 
knowledge  of  the  agent  of  a  violation 
of  the  terras  of  the  policy,  and  that  by 
afterwards  collecting  premiums  on  the 
policy  the  forfeiture  was  waived,  though 
the  policy  expressly  stated  that  agents 
had  no  authority  to  waive  forfeitures. 

A  clause  in  the  blank  policies  that 
"it  is  fully  understood  and  made  a  part 
of  this  contract  that  the  agent  of  this 
company  has  no  authority  to  waive, 
modify  or  strike  from  this  policy  any  of 
its  printed  conditions,"  is  not  a  limitation 
on  the  powers  of  the  agent  to  make  a 
contract  of  insurance,  but  only  on  his 
powers  to  waive  the  conditions  con- 
tained in  the  executed  policy,  and  the 
delivery  of  a  policy  containing  such 
clause  cannot  be  set  up  as  notice  to  the 
insured  of  the  agent's  limited  powers, 
especially  where  the  agreement  to  insure 
was  made  the  day  before  the  policy  was 
issued,  and  when  the  insured  had  no 
notice  that  the  blank  policies  contained 
any  such  clause.  Continental  Ins.  Co. 
V.   Ruckman    (111.),    20    N.    E.    Rep. 

77- 

C,  the  commissioned  agent  of  an  in- 
surance company,  employed  H  to  assist 
in  obtaining  risks,  making  surveys,  col- 
lecting premiums,  and  delivering  poli- 
cies. C  gave  H,  therefor,  part  of  the 
earnings,  accepted  H's  acts,  and  adopted 
his  judgment.  Held,  that  H  had  power 
to  bind  the  company  and  waive  the 
conditions  of  a  policy  delivered  by  him- 
self. Davis  V.  Lamar  Ins.  Co.,  iS  Hun 
(N.  Y.)  230. 

Showing  that  the  company  has  sanc- 
tioned a  similar  waiver  of  the  agent 
in  the  past,  does  not  establish  a  custom 
to  such  effect.  Clevenger  v.  Mut.  Life 
Ins.  Co.,  2  Dak.  114. 


Rev.  Stat.  Maine,  ch.  49,  §§  21,  90, 
providing  that  the  agents  of  insurance 
companies  shall  be  regarded  as  in  the 
place  of  the  company  in  all  respects  re- 
garding any  insurance  effected  by  them, 
and  that  all  provisions  in  any  policy  in 
conflict  with  such  statute  shall  be  null 
and  void,  a  provision  of  a  policy  that 
no  act  of  any  agent  of  the  company 
other  than  the  secretary  or  president 
shall  be  held  to  be  a  waiver  of  a  strict 
compliance  with  all  conditions  of 
the  policy,  is  void.  Day  v.  Dwelling 
House  Ins.  Co.  (Me.),  16  Atl.  Rep. 
894. 

See   further   cases    cited,  infra,  this  ■ 
title.  Waiver  and  Estoppel. 

1.  Bodine  v.  Exchange  F.  Ins.  Co., 
51  N.  Y.  117;  Dilliber  v.  Knicker- 
bocker L.  Ins.  Co.,  76N.  Y.56;  Marcus 
V.  St.  Louis  F.  Ins.  Co.,  68  N.  Y.  625; 
Sheldon  v.  Atl.  F.  Ins.  Co.,  26  N.  Y. 
460;  N.  Y.  Cent.  Ins.  Co.  v.  Nafetc. 
Ins.  Co.,  20  Barb.  (N.  Y.)  468;  Goit  v. 
Nat.  etc.  Ins.  Co.,  25  Barb.  (N.  Y.)  189; 
Southern  L.  Ins.  Co.  -v.  Booker,  9 
Heisk.  (Tenn.)  607;  Hallock  v.  Com- 
mercial Ins.  Co.,  2  Dutch.  (N.J.)  268; 
Ball  &  Sage  Wagon  Co.  v.  Aurora  F. 
&  M.  Ins.  Co.,  20  Fed.  Rep.  232. 

But  it  was  held  in  Marvin  v.  Uni- 
versal L.  Ins.  Co.,  85  N.  Y.  278,  that 
where  a  policy  provides  for  forfeiture 
in  case  of  nonpayment  of  premiums 
at  the  stipulated  time,  and  that  no  alter- 
ation or  waiver  of  any  condition,  shall  ' 
be  valid  "unless  made  at  the  head  office 
.•ind  signed  by  an  officer  of  the  com- 
pany," an  oral  extension  of  the  time  of 
payment,  by  a  general  agent,  at  another 
place,  is  invalid. 

So  in  Willcuts  v.  Northwestern  Mut. 

L.  Ins.  Co.,  Si  Ind.  300,  it  was  held 
that  a  mere  local  agent  of  an  insurance 
company  cannot  waive  a  condition  in 

the   policy    that  the  premium  shall  be 

paid  in  money. 

See  also  Brown   v.  Mass.   Mut.  Life 

Ins.  Co.,   59   N.    H.   298;  s.  c,  47  Am. 

Rep.  205. 

2.  Wing  V.   Harvey,   27  Eng.  L.  & 

Eq.  141;  Hodsdon  v.  Guard  JL.  Ins.  Co., 

97  Mass.   144;  Gloucester   Manuf  Co. 

V.  Howard  F.  Ins.  Co.,  5  Gray  (Mass.) 

497;  North  Berwick  Co.  v.  New  Eng. 

F.  &  M.  Ins.  Co.,  52  Me.  336;  Miner  v. 
.  Phoenix    Ins.  Co.,' 27  Wis.  693;  Walsb 

V.  yEtna   L.    Ins.    Co.,    30  Iowa  133. 

But  see   Acie   v.  Fernie,   2    Mees.   & 

Wels.  151. 
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of  the  insured ;  *  assignment  ;  ^  proofs  of  loss ;  *  alter- 
ations in  the  property  insured  ;  *  other  insurance ;  ^  coun- 
tersigning;® repairs  and  vacancy;'^  and  limitations  of  action.* 
So  he  may  stipulate  with  regard  to  occupancy,®  and  may 
grant  permission  to  remove  property  insured  to  another  lo- 
cality*"; to  change  the  title  ;**  mortgage  it  ;*^  or  procure  other 
insurance.**  But  a  mere  soliciting  agent  cannot  bind  the  company 
by  a  consent  to  an  assignment  of  a  policy  or  otherwise  beyond 
the  scope  of  his  employment.** 

9.  Authority  of  Agent  with  Regard  to  Premiums. — An  insurance 
agent,  in  the  absence  of  any  other  knowledge,  is  presumed  to  be 
authorized  to  receive  premiums  in  any  usual  mode,  and  to  make 
any  customary  arrangement  with  regard  thereto.  He  may  receive 
a  check;  *^  depreciated  funds  ;  *®  or  the  credit  of  the  insured,  be- 
coming responsible  for  the  premium  himself  ;  *' 


1.  Home  Ins.  Co.  v.  Duke,  84  Ind. 
253.  The  knowledge  of  the  agent,  at 
the  time  of  effecting  insurance,  that  the 
building  insured  stands  on  leased 
ground,  is  the  knowledge  of  the  com- 
pany, and  operates  as  a  waiver  of  a 
condition  that  if  the  building  stands  on 
leased  ground,  and  is  not  so  represented 
to  the  company,  and  so  expressed  in 
the  written  part  of  the  policy,  the  policy 
shall  be  void.  Brothers  v.  California 
Ins.  Co.,  3  N.  Y.  S.  Nat.  Rep.  89. 

2.  Newman  v.  Springfield  F.  &  M. 
Ins.  Co.-,  17  Minn.  123. 

Authority,  to  consent  to  an  assign- 
ment is  authority  to  waive  a  forfeiture 
by  reason  of  an  assignment  or  transfer 
of  the  property.  Benninghoflf  f.  Agr. 
Ins.  Co.,  93  N.  Y.  495. 

3.  Eastern  R.  Co.  v.  Relief  Ins.  Co., 
105  Mass. 570;  .^tnalns.  Co.  Ti.  Shrj'er, 
85  Ind.  362   (if  an  adjusting  agent). 

4.  Packard  v.  Dorchester  Mut.  F. 
Ins.  Co.,  77  Me.  144. 

5.  Carroll  v.  Charter  Oak  Ins.  Co., 
40  Barb.  (N.  Y.)  292;  s.  u.,  10  Abb. 
(N.  Y.)  Pr.,  U.  S.  166;  Putnam  v.  Com- 
monwealth Ins.  Co.,  18  Blatchf.  (U.  S.) 
36S;  Morrison  v.  Ins.  Co.,  69  Tex.  353; 
Kitchen  v.  Hartford  F.  Ins.  Co.,  57 
Mich.  135. 

But  mere  knowledge  on  the  part  of 
the  agent  of  other  insurance  is  not  a 
waiver.  Forbes  v.  Agawam  Mut.  Ins. 
Co.,  9  Cush.  (Mass.)  470. 

6.  Mvers  v.  Keystone  Mut.  L.  Ins. 
Co.,  27"Pa.  St.  268. 

7.  Palmer  v.  St.  Paul's  F.  &  M.  Ins. 
Co.,  44  Wis.  210;  Alkan  v.  N.  H.  Ins. 
Co.,  53  Wis.  136;  Young  v.  Hartford 
F.  Ins.  Co.,  45  Iowa  377;  Hotchkiss  -U. 
Germania  Fire  Ins.  Co.,  5  Hun  (N  .Y.) 


91 ;  Georgia  Home  Ins.  Co.  v.  Kinnier, 
28  Gratt.  (Va.)  88;  Wheeler  v.  Water- 
town  F.  Ins.  Co.,  131  Mass.  i. 

8.  Brady  f.  Western  Assur.  Co.,  17 
U.  C.  (C.  P.)  597. 

9.  Continental  Ins.  Co.  v.  Ruckman 
(111  ),20  N.  E    Rep.  77. 

10.  New  Eng.  F.  &  M.  Ins..  Co.  v. 
Schettler,  33  111.  166. 

11.  111.  Mut.  F.  Ins.  Co.  V.  Stanton,  57 

111-  354- 

12.  Mattocks  v.  Des  Moines  Ins.  Co. 
(Iowa),  37  N.  W.  Rep.  174. 

13.  Schoener  v.  Hekla  F  Ins.  Co.,  10 
Ins.  L  J.  306;  Mattocks  v.  Des  Moines 
Ins.  Co.  (Iowa),  37  N.  W.  Rep.  174. 
This  last  case  decides  that  the  con- 
sent need  not  be  on  the  policy,  though 
it  be  required  to  be  in  writing. 

But  not  against  a  provision  in  the 
by-lav/s  of  a  mutual  company.  Behler 
V    German    Mut.    F.   Ins.  Co  ,  68    Ind. 

347 

14  Strickland  v.  Council  Bluflfs  Ins. 
Co  ,  66  Iowa  466. 

15.  Tayloe  v.  Merchants'  F.  Ins.  Co., 
9  How.  (U.  S.)  390. 

16.  Confederate  notes.  Robinson  v. 
International    L.    Assur.    Soc,   42  N. 

Y.54- 

17.  Sheldon  v.  Conn.  Mut.  L.  Ins. 
Co.,  25  Conn.  207;  Bouton  w.  Am.  Mut. 
L.  Ins.  Co.,  25  Conn.  542;  Angell  v. 
Hartford  F.  Ins.  Co.,  59  N.  Y.  171; 
Post  V.  yEtna  Ins.  Co.,  43  Barb.  (N.  Y.) 
351 ;  Winne  v.  Niagara  F.  Ins.  Co.,  91 
N.  Y.  185;  Gerlach  v.  Amazon  Ins. 
Co.  (C.Ct.),  4  Ins.  L.J.  239;  Miss.  L.  Ins. 
Co.  V.  Myland,  9  Bush  (Ky.)  431; 
Home  Ins.  Co.  v.  Curtis,  32  Mich.  402; 
Agricultural  Ins.  Co.  v.  Montague,  38 
Mich.  54S;  Chickering  v.  Globe  Mut 
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but  not  a  horse.*  An  agent  authorized  to  receive  applications 
and  collect  premiums,  but  not  authorized  to  issue  policies,  cannot 
extend  the  time  of  payment  of  renewal  premiums.*  But  it  is 
held  that  the  general  agent  of  a  foreign  insurance  company  has 
power  of  this  character.^ 

A  party  authorized  to  deliver  a  policy,  though  not  an- agent  of 
the  company,  is  also  authorized  to  receive  the  premium.^ 

10.  Provision  that  Agent  Shall  be  Deemed  Agent  of  Insured, — Some- 
times, perhaps  usually  now,  it  is  provided  in  the  policy  that  any 
person  other  than  the  insured  who  procures  the  insurance  to  be 
taken  by  the  company  shall  be  deemed  to  be  the,  agent  of  the 
insured,  and  not  of  the  conipany.  Blit  such  stipulations  cannot 
change  the  facts,  and  where  a  duly  appointed  agent  of  the  com- 
pany acts  in  its  behalf,  within  the  scope  of  his  authority  as  other- 
wise determined,  his  acts  are  binding  upon  the  company.^ 


L.  Ins.  Co.,  ii6  Mass.  321.  See  also 
Pittsburgh  Boatyard  Co.  v.  Western 
Assur.  Co.,  118  Pa.  St.  415.  Contra,  Bel- 
ville  Mut.  Ins.  Co.  -v.  Van  Winkle,  i 
Beas.  (N.  J.)  331;  Catoir  t;.  American 
etc.  Co.,  33  N.  J.  L.  487. 

Otherwise  where  the  insured  is  re- 
quired to  remit  direct.  Co-operative 
L.  Ass'n  V.  McConnico,  53  Miss.  233. 

After  the  terms  of  the  insurance  had 
been  agreed  upon  between  the  appli- 
cant and  the  agent,  the  former  tendered 
to  the  latter  the  premium  money ;  but 
the  agent  living  in  the  house,  and  being 
indebted  to  the  applicant  for  rent,  told 
him  he  had  in  his  hands  money  belong- 
ing to  him  for  rent,  and  would  credit 
him  for  the  amount.  Held,  that  this 
was  a  valid  payment  of  the  premium'. 
Wooddy  V.  Old  Dominion  Ins.  Co.,  31 
Gratt.  (Va.)  362. 

1.  Hoffman,  v.  Hancock  Mut.  L. 
Ins.  Co.,  92  U.  S.  161. 

2.  Critchett  v.  American  Ins.  Co., 
53  Iowa  404;  s.  c,  36  Am.  Rep.  230. 
But  see  the  dissenting  opinion  of 
Beck,  J. 

.,  3.  He  may  waive  a  provision  printed 
in  the  policy  and  application  that  the 
policy  shall  not  attach  until  the  pre- 
mium is  paid.  O'Brien  v.  Union  Mut. 
L.  Ins.  Co.,  22  Fed.  Rep.  586. 

4.  Lebanon  Mut.  Ins.  Co.  v.  Erb, 
112  Pa.  St.  149. 

5.  Commercial  Ins.  Co.  v.  Ives,  56 
111.  402;  Lj'coming  F.  Ins.  Co.  -v.  Ward, 
90  111  545;  Union  Ins.  Co.  v.  Chipp,  93 
111.  96;  Newark  F.  Ins.  Co.  v.  Sum- 
mons, no  111.  166;  Planters'  Ins.  Co.  v. 
Myers,  55  Miss.  479;  Su.squehanna  Mut. 
F.  Ins.  Co.  V.  Cusick,  109  Pa.  St.  157; 
Nassauer  v.  Susquehanna  Mut   F.  Ins. 


Co.,  109  Pa.  St.  507;  Eilenberger  v. 
Protection  Ins.  Co,  89  Pa.  St.  464; 
Bussell  V.  American  F.  Ins.  Co.,  2 
Hughes  (U.  S.)  531;  Putnam  v.  Com- 
monwealth Ins.  Co.,  18  Blatchf.  (IT. 
S.)  368;  Andes  Ins.  Co.  ^.  Loehr  (N. 
Y.),  4  Ins.  L.  J.  465;  Whited  v.  Ger- 
mania  etc.  Ins.  Co  ,  76  N.  Y.  415;  Mor- 
rison V.  Ins.  Co.,  69  Tex.  353;  Sullivan 
w.  Phoenix  Ins.  Co  ,  34  Kan.  170;  Car- 
son V.  Jersey  City  F.  Ins.  Co.,  43  N.J. 
L.  300;  s.  c,  39  Am.  Rep.  584;  Deitz 
V.  Providence  Washington  Ins.  Co. 
(W.  Va.),  8.S.  E.  Rep.  616.      ■ 

But  see  Rohrback  v.  Germania  F. 
Ins.  Co.,  62  N.  Y.  47;  Alexander  v. 
Germania  F.  Ins  Co.,  65  N.  Y.  464; 
Shawmut  Mut.  F.  Ins.  Co.  v.  Stevens, 
9  Allen  (Mass.)  332;  Mulrey  •&.  Shaw- 
mut Mut.  F.  Ins.  Co.,  4  Allen  (Mass.) 
116;  Wood  V.  Firemen's  Ins.  Co.,  126 
Mass.  316';  Moore  v.  Conn.  Mut.  F.  Ins. 
Co.,  41  U.  C.  (Q^B.)  282. 

And  this  is  true  of  a  subagent  or 
solicitor  appointed  by  the  local  agent. 
Commercial  Ins.  Co.  v.  Ives,  56  111. 
402;  Woodbury  Savings  Bank  v.  Char- 
ter Oak  Ins.  Co.,  31  Conn.  517. 

Giving  notice  of  loss  and  rendering 
the  particular  account  required  by  the' 
policy  to  the  agent,  is  notice  to  the 
company.  Nor  does  it  matter  that  the 
policy  contains  a  provision  that  the  per- 
son procuring  the  insurance  shall  be 
deemed  the;  agent  of  the  assured,  and 
not  of  the  company,  where  the  validity 
of  the  policy  is  made  to  depend  on  the 
counter  signature  of  such  agent.  North 
British  etc.  Ins.  Co.  v.  Crutchfield,  loS 
Ind.  518. 

The  provision  mast  be  deemed  to 
apply    to    matters    immediately    con- 
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Thus,  if  the  applicant  make  certain  facts  known  to  the  agent 
which  the  latter  fails  to  communicate  to  the  insurers,  the  fault  is 
attributable  to  them,  not  the  applicant.^ 

11.  Agent  Cannot  Underwrite  PoUcy  on  His  Own  Property. — An  agent 
cannot  underwrite  a  policy  on  his  own  property  which  will  be 
binding  on  the  company.^  Nor  can  he  consent  for  the  company 
to  an  assignment  of  his  own  policy.* 

12.  Powers  of  Agent  with  Reference  to  Contracts  Made. — The 
powers  of  an  agent  with  respect  to  contracts  which  are  made  are 
not  so  extensive  as  in  negotiations  prior  to  their  consummation.* 


nected  with  the  procurement  of  the 
policy.  He  cannot  be  deemed  the  agent 
of  the  insured  in  such  a  sense  as  to 
make  a  notice  to  him  that  the  company 
exercises  an  option  reserved  to  ter- 
minate the  policy  a  notice  to  the  in- 
sured; nor  is  evidence  of  a  usage  that 
would  make  a  notice  on  such  agent 
binding  on  the  insured  admissible. 
Grace  v.  American  Cent.  Ins.  Co.,  109 
U.  S.  278. 

An  agent  of  a  mutual  company,  fill- 
ing up  an  application,  is  the  agent  of  the 
company,  notwithstanding  a  stipulation 
to  the  contrarj'  in  the  policy.  Kansal 
V.  Minhesota  etc.  Ins.  Co.,  31  Minn.  17; 
s.  c,  47  Am.  Rep.  776. 

A  stipulation  that  the  insurance 
broker  shall  be  afterwards  deemed  the 
agent  of  the  insured  is  not  binding. 
The  functions  of  such  an  agent  cease 
when  he  effects  the  insurance.  Kehler 
V.  New  Orleans  Ins.  Co.,  23  Fed.  Rep. 
709. 

The  provision  is  applicable  where  the 
insured  procures  the  insurance  through 
an  insurance  agent,  but  who  is  not  the 
agent  of  the  insurers.  Atlantic  Ins. 
Co.  V.  Carlin,  58  Md.  336. 

The  question  of  whose  the  agent  is, 
is  one  of  fact.  Ind.  Ins.  Co.  v.  Haft- 
well,  100  Ind.  566;  Commercial  Union 
Ins.  Co.  V.  Elliot  (Pa.),  13  Atl.  Rep. 
•970.  The  possession  of  a  written  ap- 
plication raises  an  implication  of 
authority  to  act  for  the  applicant  in 
negotiating  a  policy,  and  in  the  absence 
of  evidence  to  the  contrary  renders  the 
party  the  agent  of  the  insured,  so  far  as 
notice  of  facts  material  to  the  risk  is 
concerned.  Fame  Ins.  Co.  v.  Mann,  4 
111.  App.  485.  And  in  Pennsylvania  it 
has  been  held  that  where  the  agent  of 
an  insurance  company  examines  and 
inspects  the  building  on  which  the  in- 
surance is  wanted,  and  afterwards  fills 
up  the  application,  which  he  reads  and 
explains  to  the  owner,  who  signs  it,  the 
.agent  is  to  be  regarded,, as  to  the  appli- 


cation, as  the  agent  of  the  owner  and 
not  of  the  company.  Pottsville  Mut. 
F.  Ins.  Co.  V.  Fromm,  100  Pa.  St.  347. 

An  insured  whose  policy  provided 
that  it  should  be  void  should  the  prem- 
ises become  and  remain  vacant  more 
than  ten  days,  deposited  it  for  safe 
keeping  with  the  insurance  agent,  and 
was  afterwards  informed  by  him  that 
the  time  was  thirty  days.  Held,  that 
he  thus  made  the  agent  his  own,  whose 
misstatement  would  avail  him  nothing. 
Harrison  v.  Hartford  F.  Ins.  Co.,  30 
Fed.  Rep.  862. 

So  an  agent-receiving  an  application 
from  the  insured  for  a  change  in  the 
policy  and  undertaking  to  procure  such 
change,  is  to  be  treated  as  the  agent  of 
the  insured.  Duluth  Bank  v.  Knoxville 
F.  Ins.  Co.,  85  Tenn.  76. 

1.  Bebee  v.  Hartford  Mut.  F.  Ins. 
Co.,  25  Conn.  51 ;  Columbian  Ins.  Co.  v. 
Cooper,  50  Pa.  St.  331;  Masters  v. 
Madison  etc.  Ins.  Co.,  11  Barb.  (N.  Y.) 
624;  Naighter  v.  Ottawa  Agr.  Ins.  Co., 
43U.  C.  (Q^B.)  121. 

A  valuation  made  by  such  an  agent 
alone  cannot  be  taken  advantage  of  by 
the  company.  Cumberland  Val.  etc. 
Co.v.  Schell,  29  Pa.  St.  31. 

2.  Bentley  v.  Columbia  Ins.  Co.,  17 
N.  Y.421. 

But  a  person  employed  as  a  watch- 
man of  property  is  not,  by  such 
employment,  incapacitated  to  issue  a 
valid'  policy  upon  it  in  behalf  of  a 
company  of  which  he  is  the  agent. 
Northrup  v.  Germania  Fire  Ins.  Co., 
48  Wis.   420;  ».    c,  33  Am.    Rep.   815. 

Nor  if  the  agent  be  specially  author- 
ized to  countersign  a  policy  on  his  own 
property,  can  he  bind  the  company  by 
one  dated  before  the  loss  but  signed 
afterwards.  Glens  Falls  Ins.  Co.  v. 
Hopkins,  16  111.  App.  220. 

3.  Ex  farte  Hennessy,  i  Con.  & 
Law.  559. 

4.  Healey  v.  imperial  F.  Ins.  Co.,  1; 
Nev.  268.  ^  ^  '  ^ 
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His  power  to  change,  modify  or  waive  any  of  their  terms  are 
Hmited.^ 

13.  Territorial  Limit  of  Authority. — Insurance  agents  are  gener- 
ally  authorized  to  act  within  a  specified  territory,  but  a  policy  on 
a  subject  matter  beyond  such  limits  is  binding,  unless  knowledge 
of  the  want  of  authority  on  the  part  of  the  agent  is  brought 
home  to  the  insured.* 

14.  Authority  to  Adjust  and  Pay  Losses. — Authority  to  an  agent 
to  adjust  and  pay  losses  is  authority  to  endorse  notes  belonging 
to  the  company  in  payment  ;  *  or  to  extend  the  time  of  proof;* 
but  there  is  no  presumption  that  he  has  authority  to  waive  the 
forfeiture  of  a  policy.^ 

15.  Neglect  of  Agent  in  Forwarding  Premium. — Neglect  of  the 
agent  in  forwarding  the  premium  is  chargeable  to  the  company.^ 
And  this  notwithstanding  a  provision  that  the  agent  shall  be 
treated  as  that  of  the  insured.' 

IX.  Waiver  and  Estoppel — 1.  Generally. — The  general  rules  of 
the  law  of  waiver  arid  estoppel  are  applicable  to  the  parties  to 
contracts  of  insurance,  at  the  foundation  of  which  is  the  rule  that 
where  one  party  has  by  his  representations  or  conduct  induced 
the  other  party  to  a  transaction  to  give  him  an  advantage  which 
it  would  be  against  equity  and  good  conscience  for  him  to  asaert, 
he  will  not,  in  a  court  of  justice,  be  permitted  to  avail  himself  of 
that  advantage.,*  The  doctrine  will  be  considered  here  only  in 
its  most  general  features.  Its  particular  application  will  be 
stated  in  connection  with  the  various  subjects  wherein  it  has  been 
applied. 

2.  EiFect  of  Conduct  with  Knowledge  of  Facts. — If  the  insurers, 
with  full  knowledge  of  facts  which  would  avoid  the  policy,  never- 
theless execute  and   deliver  it,®   or  if,  after  its  delivery,  they  ac- 

1.  Bush  V.  Westchester  F.  Ins.  Co.,  63  Pac.  Rep.  758.  Finley  v.  Lycoming 
N.  Y.  531;  Wilson  v.  Genesee  Mut.  etc.  Ins.  Co.,  30  Pa.  St.  311;  Allen  v. 
Ins.  Co.,  14  N.  Y.  418;  Lohnes  v.  Vermont  Mut.  F.  Ins.  Co.,  12  Vt.  366; 
Ins.  Co.,  121  Mass.  439;  Reynolds  v.  Forbes  v.  Agawam  Mut.  Ins.  Co.,  .9 
Continental  Ins.  Co.,  36  Mich.' 131.  Cush.  (Mass.)  470;    Robertson  v.  Met- 

2.  Lightboy  v.  North  American  Ins.  ropolitan  L.  Ins.  Co.,  88  N.  Y.  i;4i; 
Co.,  23  Wend.  (N.  Y.)  18.  Queens  Ins.  Co.  v.  Young  (Ala.),  5  So. 

3.  Baker  t;.  Cotter,  45  Me.  236.  Rep.  116.                                            "      , 

4.  Lycoming  Co.  Mut.  Ins.  Co.  v.  Insured  Must  be  Prejudiced.— The  in- 
Schallenberger,  44  Pa.  St.  259.  sured    must  be   prejudiced.    Jcwe'tt  v. 

5.  HoUis  V.  State  Ins.  Co.,  65  Iowa  Home  Ins.  Co.,  29  Iowa  562;  Security 
454-  Ins.  Co.  w.  Fay,  22  Mich.  467;  Wheaton 

See,  however,  case  cited,  infra,  this  v.  North  British  etc.  Ins.  Co.  (Cal.),  18 

title,  Waiver  and  Estoppel.  Pac.  Rep.  7158. 

6.  Perkins  v.  Washington  Ins.  Co.,  The  Act  of  Waiver  Must  be  Done 
4  Cow.  (N.  Y.)  645.  Knowingly.— Diehl  v.  Adams  Co.  Mut. 

7.  Lycoming  F.  Ins.  Co.  w. Ward,  90  Ins  Co.,,58  Pa.  St.  443;  Beatty  v.  Ly- 
111-  545-  coming  e'tc.  Ins.  Co,,  66  Pa.  St.  9. 

8.  Union  Mut.  L.  Ins.  Co.  t". Wilkin-  The  cours-  of  dealing  between  the 
son,  13  Wall.  (U.  S.)  222.  parties  may  be  shown.     Peoria   Sugar 

Knowledge  of  Facts. — There  must  be     Refinery  v.  Susquehanna  Mut.  F.  Ins. 
knowledge  of  the  facts.     Wheaton  v.    Co.,  2o"Fed.  Rep  480. 
North   British   etc.  Ins.  Co.  (Cal.),  iS         9.  North  British  etc.  Ins.  Co. f.  Steig- 
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quire  knowledge  of  such  facts  and  subsequently  treat  it  as  valid 
and  binding,  by  any  acts,  words  or  conduct  which  might  reason- 
ably lead   the   insured  to  suppose    himself  to  be  still  insured, ^ 


er,26  lU.App.  228;  Commercial  Ins.  Co. 
V.  Ives,  56  111.  402;  Union  Ins.  Co.  v. 
Clhipp,  93  111.96;  Germania  F.  Ins.  Co. 
V.  McKee,  94  111.  494;  Continental  L. 
Ins.  Co.  V.  Thoena,  26  111.  App.  495; 
Richmond  v.  Niagara  F.  Ins.  Co.,  79 
N.  Y.  230.  Bennett  v.  North  British  etc. 
Ins.  Co.,  81  N.  Y.273;  Van  Schoick  v. 
Niagara  Ins.  Co.,  68,  N.  Y.  134;  Miag- 
han  V.  Hartford  F.  Ins.  Co.,  24  Hun 
(N.  Y.)  58;  Smith  v.  Commonwealth 
Ins.  Co.,  49  Wis.  322;  Mich.  etc.  Ins. 
Co.  V.  Lewis,  30  Mich.  41;  Peoria  M. 
&  F.  Ins.  Co.  V.  Perkins,  16  Mich.  380; 
Shaw  V.  Scottish  Commercial  Ins.  Co., 
I  Fed.  Rep.  761;  Diebold  v.  Phoenix 
Ins.  Co.,  33  Fed.  Rep.  807;  Geib  w.  En- 
terprise Ins.  Co.,  I  Dill.  (U.  S.)  449; 
Adams  v.  Commonwealth  Ins.  Co.,  18 
Blatchf.  (U.  S.)  368;  American  Ins.  Co. 
V.  Mahone,  21  Wall.  tU.  S.)  152;  Baile,iy. 
St.  Joseph  F.  &  M.  Ins.  Co.,  73  Mo. 
371;  Hamburg-Bremen  F.  Ins.  Co.  v. 
Garlington,  66  Tex.  103;  Crescent  Ins. 
Co.  V.  Camp  (Tex.),  9  S.  W.  Rep.  473; 
Crescent  Ins.  Co.  v.  Griffin,  59  Tex. 
509;  Key  V.  Des  Moines  Ins.  Co. 
(Iowa),  41  N.  W.  Rep.  614;  Morrison 
V.  Universal  etc.  Ins.  Co.,  8  L.  R.  (Ex.) 
40;  American  Cent.  Ins.  Co.  v. 
McCrea,  8  Lea  (Tenn.)  513;  s.  c,  41 
Am.  Rep.  647;  Oakes  v.  Manufactur- 
ers' F.  &  M.  Ins.  Co.,   135   Mass.  248. 

Thus  in  Key  v.  Des  Moines  Ins.  Co. 
(Iowa),  41  N.  W.  Rep.  614,  the 
insured  stated  in  his  ■  application 
that  he  was  the  sole  owner  of  the  prop- 
erty, and  that  it  was  not  encumbered. 
In  fact  he  only  had  a  bond  for  a  deed, 
and  had  paid  no  part  of  the  purchase 
money;  but  all  the  facts  were  disclosed 
to  the  agent,  who  told  him  that  the  un- 
paid purchase  money  did  not  consti- 
tute an  encumbrance,  and  it  was  held 
that  the  company  could  not  avail  itself 
of  a  clause  in  the  policy  that  the  appli- 
cation should  form  a  part  of  it,  and  that 
any  false  statement  as  to  encumbrances 
would  avoid  the  policy. 

So  in  Liverpool  &  London  etc.  Ins. 
Co.  V.  Ende,  65  Tex.  118,  where  the 
agent  delivered  the  policy  with  full 
knowledge  of  the  state  of  the  title, 
and  the  company  took  the  premium,  it 
was  held  that  the  company  could  not 
deny  the  right  of  recovery  on  the 
ground  of  an  ownership  other  than  the 


entire,  unconditional  and  sole  owner- 
ship. 

Unanswered  Questions. — Where  a  pol- 
icy is  issued  upon  a  written  application 
containing  questions  which  are  left  un- 
answered by  the  applicant,  the  under- 
writer thereby  waives  the  answers  to 
such  questions.  Lorillard  F.  Ins,  Co  v. 
McCulloch,  21  Ohio  St.  176;  Dayton 
Ins.  Co.  V.  Kelly,  24  Ohio  St.  "345; 
Armenia  Ins.  Co.  v.  Paul,  91  Pa.  St. 
520;  s.  c,  36  Am.  Rep.  676;  Hall  v. 
People's  Mut.  Ins.  Co.,  6  Gray  (Mass.) 
185;  Blake  v.  Exchange  Mut.  Ins.  Co., 
12  Gray  (Mass.)  265;  Nichols  v  Fay- 
ette Mut.  F.  Ins.  Co.,  I  Allen  (Mass.)  63; 
Geib  V.  Enterprise  Ins.  Co.,  i  Dill. 
(U.  S.)  449;  Phoenix  L.  Ins.  Co.  v. 
Ruddin,  120  U.  S.  183;  Tiefenthal  I). 
Citizens'  Mut.  F.  Ins.  Co.,  53  Mich.  306; 
Carson  v  Jersey  City  F.  Ins.  Co.,  43  N. 
J.  L.  300;  s.  c,  39  Am  Rep.  584;  Am- 
erican L.  Ins.  Co.  ■V.  Mahone,  56  Miss. 
180;  Schwarzbach  v.  Ohio  Val.  Prot. 
Union,  25  W.  Va.  622. 

Impossible  Conditions. — So  if  there 
are  conditions  which  the  insurers  know 
to  be  impossible  of  performance. 
Young  V.  Mut.  L.  Ins.  Co.  (C.  Ct. 
Cal.),  2  Ins.  L.J.  289;  Andes  Ins.  Co. 
V.  Shipman,  77  111    189. 

Where  Insurer  Sbould  Have  Knowl- 
edge.—Some  of  the  cases  seem  to  hold 
that  if  the  insurers  should  have  knowl- 
edge of  the  facts,  whether  or  not  they 
do  have  it,  they  waive  any  advantage 
that  they  might  otherwise  take  of  such 
facts.  Sibley  v.  Prescott  Ins.  Co.,  57 
Mich.  14;  Broadwater  v.  Lion  F.  Ins. 
Co.,  34  Minn.  465. 

Delivery  Waives  Premium  Clause. — 
Delivery  of  the  policy  is  a  waiver  of  a 
condition  requiring  the  premium  note 
to  be  delivered  before  the  policy  takes 
effect.  Bchler  v.  German  Mut.  F.  Ins. 
Co.,  68  Ind.  347.  , 

1.  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  (Va.)  88;  Pa.  F.  Ins.  Co. 
V.  Kittle,  39  Mich.  51;  Eddy  v.  Mer- 
chants' etc.  Ins.  Co.  (Mich.),  40  N.  W. 
Rep.  775;  Titus  V.  Glenns  Falls  Ins.  Co., 
81  N.  Y.  410;  Carroll  v.  Charter  Oak 
Ins.  Co.,  38  Barb.  (N.  Y.)  402;  Haas 
■V.  Montauk  F.  Ins.  Co.  (N.  Y.),  i  N. 
Y.  S.  Nat.  Rep.  895;  Lycoming  Mut. 
Ins.  Co.  V.  Slockbower,  26  Pa.  St.  199; 
Elliott   V.   Ashland    Mut.   F.  Ins.    Co., 
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they  will  have  waived  the  defect,  and  be   estopped   to  assert  it.^ 

3.  Knowledge  of  Insured  of  Fraudulent  Statements  by  Insurers. — The 
rule  works  both  ways.  If  the  insured  knows  that  the  insurers 
have  made  fraudulent  statements  for  the  purpose  of  inducing  him 
to  enter  into  the  contract,  and  he,  nevertheless,  does  enter  into 
it,  and  gives  his  premium  note  therefor,  he  will  be  estopped  to 
make  this  defence  against  the  note.* 

4.  Powers  of  Agent  with  Bespect  to  Waiver. — The  knowledge  of 
the  company  may  be  acquired  through  its  agent.  Indeed,  the 
knowledge  of  the  agent  of  matters  within  the  scope  of  his  em- 
ployment is,  in  this  as  in  other  matters,  the  knowledge  of  the 
company .3     And  it  is  held  that  the  waiver  of  an  agent  otherwise 


117  Pa.  St.  548;  Cumberland  etc.  Ins. 
Co.  V.  Mitchell,  48  Pa.  St.  374,  384; 
Home  Mut.  L.  Ass'n  v.  Riel  (Pa.);  17 
Atl.  Rep.  36;  Keenan  v.  Dubuque  Mut 
F.  Ins.  Co.,  13  Iowa  375;  Hallis  v. 
State  Ins.  Co.,  65  Iowa  454;  Anson  ^>. 
Winnisheik  Ins.  Co.,  23  Iowa  84;  Lewis 
V.  Council  Bluffs  Ins.  Co.,  63  Iowa  193; 
North  Berwick  Co.  v.  New  Eng.  F.  & 
M.  Ins.  Co.,  52  Me.  336;  Wetherell  v. 
Maine  Ins.  Co.,  49  Me.  200;  Hodsdon 
V.  Guardian  L.  Ins.  Co.,  97  Mass.  144; 
Bevin  v.  Connecticut  Mut.  L.  Ins.  Co., 
23  Conn.  244;  Rathbone  v.  City  F.  Ins. 
Co.,  31  Conn.  i93;.Gilliat  v.  Pawtucket 
etc.  F.  Ins.  Co.,  8  R.  I.  282;  Md.  F.  Ins. 
Co.  V.  Gusdorf,  45  Md.  506;  Southern 
L.  Ins.  Co.  V.  McCain,  96  U.  S.  84; 
Hale  V.  Union  Mut.  F.  Ins.  Co.,  32  N. 
H.  295;  New  Eng.  etc.  Ins.  Co.  v.  Wet- 
more,  32  111.  221;  Keeler  v.  Niagara  F. 
Ins.  Co.,  16  Wis.  523;  Wing  t;.  Harvey, 
2  De  G.,  M.  &  G."265;  s.  c,  27  Eng.  L. 
&  Eq.  140;  Law  v.  Hand-in-Hand  Ins. 
Co.,  29  U.  C.  (C.  P.)  I;  Hamilton  v. 
Home  Ins.  Co.,  94  Mo.  353. 

A  policy  conditioned  to  be  void  if 
assigned  without  the  company's  assent 
endorsed  thereon  was  assigned  on 
March  29th,  and  on  April  17th  the 
company's  agent,  authorized  to  assent 
to  assignments,  with  knowledge  of  such 
assignment,  endorsed  the  company's 
assent  thereto  on  the  policy,  and  re- 
ported the  same  to  the  company,  which 
made  no  objection,  as  was  u^ual  when 
the  agent's  acts  were  disapproved. 
Held,  that  the  forfeiture  was  waived. 
Imperial  F.  Ins.  Co.  v.  Dunham,  117 
Pa.  St.  460. 

Where  payment  of  an  assessment  was 
accepted  after  the  time  limited,  "on  con- 
dition that  member  is  in  good  health," 
but  nothing  was  said  by  the  member, 
and  no  enquiries  were  made  relative 
thereto    at   that   time,   the   subsequent 


levy  and  unconditional  acceptance  by 
the  company  of  six  assessments  on  the 
member  operated  as  a  waiver  of  the  for- 
feiture, although  the  member  was  at 
the  time  of  the  conditional  acceptance 
in  ill  health.  Rice  v.  New  Eng.  Mut. 
AidSoc,  146  Mass.  248. 

A  company  waives  a  provision  re- 
quiring the  insured  to  keep  his  books 
of  invoice  secure  from  fire  by  requiring 
the  insured,  after  a  fire,  to  incur  the  ex- 
pense and  trouble  of  obtaining  bills  and 
vouchers  of  all  his  goods  received  for 
several  years  prior  thereto.  Brown  v. 
State  Ins.  Co.  (Iowa),  38  N.  W.  Rep. 
135. 

1.  Consideration  and  Estoppel. — 
There  need  be  no  new  consideration, 
nor  need  there  be  a  technical  estoppel. 
Prentice  v.  Knickerbocker  L.  Ins.  Co., 
77  N.  Y.  483;  Titus  V.  Glenns  Falls  Ins.  , 
Co.,  81  N.  Y.  410. 

2.  Lycoming  Ins.  Co.  w.  Wood- 
worth,  83  Pa.  St.  223. 

3.  Plumb  V.  Cattaraugus  Ins.  Co., 
18  N.  Y.  392;  Rowley  f.  Empire  Ins. Co., 
36  N.  Y.  550;  Bodine  v.  Exchange  F. 
Ins.  Co.,  51  N.  Y.  117;  Bennett  v. 
North  British  etc.  Ins.  Co.,  81  N.  Y. 
273;  Miaghan  v.  Hartford  F.  Ins.  Co., 
24  Hun  (N.  Y.)  58;  Couch  v.  Roches- 
ter German  F.  Ins.  Co.,  25  Hun  (N.  Y.) 
469;  Dilliber  v.  Knickerbocker  L.  Ins. 
Co.,  76  N.  Y.  56;  Security  Ins.  Co.  -v. 
Fay,  22  Mich.  473;  North  American  F. 
Ins.  Co.  V.  Throop,  22  Mich.  146;  J&t- 
na  etc.  Ins.  Co.  v.  Olmstead,  21  Mich. 
246;  Southern  L.  Ins.  Co.  v.  Booker,  9 
Heisk.  (Tenn.),  607;  Hallock  v.  Com- 
mercial Ins.  Co.,  2  Dutch.  (N.  J.)  268; 
Hodsaon  t/.Guardian  L.Ins.Co.,97  Mass, 
144;  North  Berwick  Co.  xk  New  Eng. 
F.  &  M.  Ins.  Co.,  52  Me.  336;  Miner  v. 
Phcenix  Ins.  Co.,  27  Wis.  693;  Mc- 
Bride  v.  Republic  F.  Insi  Co.,  30  Wis. 
562;  Walsh  V.   .(Etna  L.  Ins.  Co.,  30 
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■competent  to  act  is  binding, ^  in  spite  of  a  provision  that  no 
agent  can  change  the  terms  or  conditions,  and  the  same  shall 
not  be  changed  or  waived  except  in  writing  signed  by  the  presi- 
dent and  secretary.* 

5.  Examples  of  waiver  and  estoppel  on  the  part  of  the  company 
by  the  issuance  of  a  policy  with  knowledge  of  facts  which  other- 
wise would  vitiate  it,  are,  where  delivery  is  made  without  insisting 
■on  the  provision  requiring  prepayment  of  the  premium,*  or 
when  it  is  known  that  the  statements  in  the  application  are  un- 


lowfi  133;  Key  v.  DesMoines  Ins.  Co. 
(Iowa),  41  N.  W.  Rep.  614;  Bartlett  v. 
Fireman's  Fund  Ins.  Co.  (Iowa),  41 
N.  W.  Rep.  601;  Newman  v.  Spring- 
field F.  &  M.  Ins.  Co.,  17  Minn.  123; 
Crescent  Ins.  Co.  v.  Camp  (Tex.),  9 
S.  W.  Rep.  473;  Liverpool  etc.  Ins.  Co. 
V.  Ende,  65  Tex.  118;  Morrison  v.  Ins. 
Co.,  69  Tex.  353;  Niagara  F.  Ins.  Co. 
V.  Brown,  123  111.  356;  Union  Ins.  Co. 
V.  Chipp,  93  111.  96;  Aurora  F..  Ins.  Co. 
■y.  Eddy,  55  111.  213;  .iEtna  Ins.  Co.  v. 
Maguire,  51  111.  342;  Continental  L.  Ins. 
Co.  V.  Thoma,  26  111.  App.  495;  Union 
Mut.  L.  Ins.  Co.  V.  Wilkinson,  13 
Wall.  (U.  S.)  222;  Putnam  v.  Com- 
monwealth Ins.  Co.,  18  Blatchf.  (U.  S.) 
368;  Woodbury  Savings  Bank  v.  Char- 
ter Oak  Ins.  Co.,  31  Conn.  517, 526;  Mc- 
Gurk  V.  Metropolitan  L.  Ins.  Co. 
(Conn.),' 16  Atl.  Rep.  263;  Combs  v. 
Hannibal  etc.  Ins.  Co.,  43  Mo.  148; 
Continental  Ins.  Co.  v.  Kasey,  25  Gratt. 
(Va.)  268.  See  also  the  cases  cited, 
sufra,  this  title.  Insurance  Agents. 
Where  an  insurance  agent  has  knowl- 
•edge  of  other  insurance  in  violation  of 
the  terms  of  the  policy  and  does  not 
cancel  it,  the  company  is  estopped  from 
claiming  a  forfeiture  on  that  account. 
Hamilton   v.  Home   Ins.   Co.,  94   Mo. 

-353- 

But  no  waiver  of  a  condition  forbid- 
ding the  keeping  of  fireworks  is  estab- 
lished by  the  fact  that  the  agent  knew 
that  prior  to  the  issuance  of  the  policy 
the  insured  had  kept  fireworks  in  an- 
other store.  Georgia  Home  Ins.  Co. 
t;.  Jacobs,  56  Tex.  366. 

In  Case  of  GoUusiou. — No  knowledge 
where  there  is  a  collusion  between  the 
■agent  and  insured.  Rockford  Ins.  Co. 
V.  Nelson,  75  III.  548. 

Wbere  Agent's  Authority  Restricted. 
— Otherwise  where  the  agent's  author- 
•ity  in  this  respect  is  restricted.  Cleaver 
V.  Traders'  Ins.  Co.  (Mich.),  39  N.  W. 
Rep.  571;  Shuggart  v.  Lycoming  F.  Ins. 
'Co.,  55  Cal.  408.  Contra,  Bartlett  v. 
■Fireman's  Fund  Ins.   Co.    (Iowa),   41 


N.  W.  Rep.  601;  Miaghan  v.  Hartford 
F.  Ins.  Co.,  24  Hun  (N.  Y.)  58;  Mc- 
Gurk  v.  Metropolitan  L.  Ins.  Co. 
(Conn.),  16  Atl.  Rep.  263. 

Or  where  he  is  a  mere  soliciting 
agent.  Forest  City  Ins.  Co.  v.  School 
Directors,  4  111.  App.  145;  Queen  Ins. 
Co.  -u.  Young  (Ala.),  5  So.  Rep.  116. 

1.  Georgia  Home  Ins.  Co.  v.  Jacobs, 
56  Tex.  366. 

Of  Broker  and  Soliciting  Agent. — But 
a  broker  who  obtains  the  insurance 
through  the  agent  is  powerless  in  this 
respect.  Pottsville  Mut.  Ins.  Co.  v. 
Minnequa  Springs  Improvement  Co., 
100  Pa.  St.  137.  As  is  a  mere  solicit- 
ing agent.  Liverpool  etc.  Ins.  Co.  v. 
Sorsby,  60  Miss.  302. 

2.  Carson  v.  Jersey  City  F.  Ins. 
Co.,  43  N.J.  L.  300;  s.  c,  39  Am.  Rep. 
584;  American  Cent.  Ins.  Co.  v.  Mc- 
Crea,  8  Lea  (Tenn.)  513;  s.  c,  41  Am. 
Rep.  647;  Shafer  v.  Phoenix  Ins.  Co., 
53  Wis.  361;  Ind.  Ins.  Co.  v.  Capehurt, 
108  Ind.  270. 

Thus  where  an  agent  knowingly  is- 
sues a  policy  on  a  vacant  house,  and 
charges  a  premium  usual  for  such 
risks,  which  the  company  accepts,  and 
does  not  offer  to  return,  a  provision  re- 
quiring an  endorsement  of  the  consent 
of  the  company  and  another  declaring 
that  no  agent  has  power  to  waive  or 
modify  any  of  the  printed  conditions  of 
the  policy  must  be  deemed  to  have  been 
waived.  Haight  v.  Continental  Ins. 
Co.,  92  N.  Y.  51.  And  see  cases  cited 
in  the  next  preceding  note. 

Batiflcation  of  Agent's  Act. — In  any 
event  the  waiver  of  the  agent  may  be 
ratified  by  the  officers  of  the  company, 
and  whether  or  not  this  has  been  done 
is  for  the  jury  to  determine.  Diel  v. 
Valley  Mut.  Life  Ass'n  (S.  Car.),  8  S. 
E.  Rep.  27,  See  also  supra,  this  title,  , 
Insurance  Agents. 

3.  Sheldon  v.  Atl.  F.  &  M.  Ins.  Co., 
26  N.  Y.  460;  Dilleber  v.  Knicker- 
bocker L.  Ins.  Co.,  76  N.  Y.  567;  Hea- 
ton  V.  Manhattan  F.  Ins.  Co.,  7  R.  I. 
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true,^  or  that  the  risk  is  prohibited  by  the  by-laws  of  the  com- 
pany;^ or  that  there  is  other  insurance  in  contravention  of  its 
terms ;  *  or  that  the  premises  are  vacant  in  violation  of  the  pro- 
visions of  the  policy.* 

Examples  of  waiver  or  estoppel  by  acts  of  the  insurers  after 
knowledge  of  some  infirmity  respecting  the  policy  acquired  sub- 
sequent to  its  delivery,  are,  saying  to  the  insured,  after  knowledge 
of  other  insurance  in  violation  of  its  terms,  that  it  makes  no 
difference.*  Accepting  an  assessment  or  payment  of  a  premium 
after  knowledge  of  the  infirmity ;  ®  consenting  to  an  assignment 
after  knowledge  of  the  vacancy  of  the  premises,  or  other  ground 
of  forfeitui'e  ; '  or  paying  a  dividend  after  knowledge  of 'the 
alienation  of  an  interest.^ 

6.  EflFeet  of  Conduct  of  Insurers  Subsequent  to  Loss. — The  insurers 
may  even  be  estopped  to  deny  their  obligation  by  acts  or  conduct 
subsequent  to  the  loss.^  Such  is  the  effect  of  a  statement  that 
it  is  only  the  quantity  and  value  of  the  property  that  is  dis- 
puted ;  1®  or  the  absence  of  objections  to  the  proofs  of  loss,  ^^  or 


50a;  Equitable  Ins.  Co.  v.  McCrea,  8 
Lea  (Tenn.)  541;  Hanley  v.  L..  Ass'n 
etc.,  69  Mo.  380;  Behler  v.  German 
Mut.  F.  Ins.  Co.,  68  Ind.  347;  Little  v. 
Charter  Oak  L.  Ins.  Co.,  38  Ohio  St. 
no;  Universal  F.  Ins.  Co.  v.  Block,  109 
Pa.  St.  535;  Elkins  v.-  Susquehanna 
Mut.  F.  Ins.  Co.,  113  Pa.  St.  386. 

1.  Home  Mut.  F.  Ins.  Co.  u.  Gar- 
field, 60  111.  124;  Witherell  v.  Maine 
Ins.  Co.,  49  Me.  200. 

Or  where  it  has  abundant  evidence  of 
such  fact.  Morrison  v.  Wis.  Odd  Fel- 
lowfs'  Mut'.  L.  Ins.  Co.,  59  Wis.  162. 

2.  Merchants  &  Mfrs.  Ins.  Co.  v. 
Curran,  45  Mo.  142. 

3.  Carroll  v.  Charter  Oak  Ins.  Co., 
38  Barb.  (N.  Y.)  402;  Hamilton  v. 
Home  Ins.  Co.,  94  Mo.  353. 

4.  Short  V.  Home  Ins.  Co.,  90  N.  Y. 
16;  s.  c,  43  Am.  Rep.  138:  Haight 
V.  Continental  Ins.  Co.,  92  N.  Y.  51. 

5.  Westchester  F.  Ins.  Co.  v.  Earle, 
33  Mich.  143. 

6.  Osterloh  v.  New  Denmark  etc. 
Ins.  Co.,  60  Wis.  126;  Story  v.  Hope 
Ins.  Co.,  3^  La.  Ann.  254;  Phoenix  L. 
Ins.  Co.  V.  Raddin,  120  U.  S.  183; 
Smith  V.  St.  Paul  F.  etc.  Ins.  Co.,  3 
Dakota  80;  Northwestern  Mut.  L.  Ins. 
Co.  V.  Amerman,  16  111.  App.  528; 
Frost  V.  Saratoga  Co.  Mut.  Ins.  Co.,  5 
Denio  (N.  Y.)  154;  Clapp  ij. 'Mass. 
Ben.  Ass'n,  146  Mass.  519;  Germania 
Ins.  Co.  V.  Rudwig,  80  Ky.  223; 
National  L.  Ins.  Co.  v.  Tullidge,  39 
Ohio  St.  240;  Schwarzbach  v.  Ohio 
Val.   Prot.  Union,  25  W.  Va.  622.    But 


see  Shimp  v.  Cedar  Rapids  Ins.  Co. 
(111.),  16  N.  E.  Rep.  229;  Palmer  v. 
Factors'  etc.  Ins.  Co.,  33  La.  Ann. 
1336. 

7.  Garland  v.  North  American  Ins. 
Co.,  9  111.  App.  571 ;  Pomeroy  v.  Rockj' 
Mountain  Ins.  etc.  Inst.,  9  Colo.  295; 
Ellis  V.  Council  Bluffs  Ins.  Co.,  64 
Iowa  507;  Gilliat  v.  Pawtucket  Mut.  F. 
Ins.  Co.,  8  R.  I.  282. 

8.  Combs  V.  Shrewsbury  Mut.  F. 
Ins.  Co.,  34  N.  J.  Eq.  403. 

9.  Niagara  F.  Ins.  Co.-w.  Miller,  120 
Pa.  St.  504;  Lycoming  etc.  Ins.  Co.  v. 
Schreffler,  42  Pa.  St.  1S8;  Franklin  F. 
Ins.  Co.  V.  Updegraff,  43  Pa.  St.  350; 
Underbill  v.  Agawam  Mut.  Ins.  Co.,  6 
Cush.  (Mass.)  440;  Priest  v.  Citizens' 
Mut  F.  Ins.  Co.,  3  Allen  (Mass.)  602; 
Baxter  v.  Chelsea  Mut.  Ins.  Co.,  i 
Allen  (Mass.)  294;  Kernochan  ».  New 
York  etc.  Ins.  Co.,  17  N.  Y.  428;  Mil- 
lar -v.  Eagle  etc.  Ins.  Co.,  2  E.  D. 
Smith  (N.  Y.)  268;  Turley  v.  North 
American  Fire  Ins.  Co.,  25  Wend.  (N. 
Y.)  374;  Connell  v.  Milwaukee  Mut. 
F.  Ins.  Co.,  18  Wis.  387;  Lewis  v. 
Monmouth  Mut.  F.  Ins.  Co.,  52  Me. 
492;  Bartlett  v.  Union  M.  &  F.  Ins. 
Co.,  46  Me.  500;  Noyes  v,  Washington 
Co.  Mut.  Ins,  Co.,  30  Vt.  659;  Fajmers' 
Mut.  Fire  Ins.  Co.  t).  Gargett,  42  Mich. 
289;  Erwin  v.  Springfield  F.  &  M.  Ins. 
Co.,  24  Mo.,  App.  145. 

10.  Rathbone  v.  City  F.  Ins.  Co.,  31 
Conn.  193. 

H.  City  Planing  etc.  Co.  v.  Mer- 
chants' etc.  Ins.  Co.  (Mich.),  40  N.  W. 
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the  time  thereof ;  *  or  a  promise  to  pay  the  loss  ;  *  or  payment 
of  it ;  ^  or  a  notice  of  an  election  to  rebuild,  notwithstanding 
knowledge  of  niisrepresentations  in  procuring  the  policy ;  ■*  or 
objection  to  the  proofs  on  grounds  of  form,  where  knowledge  of  a 
breach  of  warranty  has  been  previously  acquired  without  declar- 
ing  the  policy  forfeited ;  ^  or  the  demand  and  receipt  of  assess- 

Rep.  777;  Works  v.  Farmers'  Mut.  F.  &  Sage  Wagon  Co.  v.  Aurora  F.  &  M. 

Ins.  Co.,  57  Me.  28;  Blake  v.  Exchange  Ins.  Co.,  20  Fed.  Rep.  232. 

Mut.   Ins.   Co.,    12   Gray  (Mass.)  265;  Refusal    to    Send  Blanks. — A  refusal 

Butterworth   v.    Western   Assoc.   Co.,  to    send    the    insured    the    customary 

132  Mass.'489;  Eliot  etc.  Bank  v.  Com-  blanks  for  proofs  waives  proofs.     Grat- 

mercial   Union   Assur.  Co.,   142    Mass.  tan  -v.  Metropolitan  L.  Ins.  Co.,  80    N. 

142;  Commercial  Union  Assur.  Co.  v.  Y.  281;    s.  c,  36   Am.   Rep.   617.     But 

State,  113  Ind.  331;  Whittle  ■».  Farm-  see  Palmer  ti.  Factors' etc.  Ins.  Co.,  33 

ville  Ins.  etc.  Co.,  3   Hughes    (U.  S.)  La.  Ann.  1336. 

421;  O'Brien  v.   Phoenix  Ins.   Co.,   76  Examination  of  Insured. — So  the  full 

N.  Y.  459;  Williams   v.  Hartford   Ins.  examination     of    the   plaintiff     under 

Co.,   54  Cal.   442;    North    British   etc.  oath  concerning  the  loss,  pursuant  to  a 

Ins.  Co.  V.  Felrath,  77   Ala.  194;  Sus-  stipulation  in  tlie  policy,  is  a  waiver   ot 

quehanna  Mut.  F.  Ins.  Co.  v.  Cusick,  formal    proofs    of     loss.       Badger     v. 

109  Pa.  St.  157;  Cotton  States   L.  Ins.  Phoenix  Ins.   Co.,  49  Wis.  396.      And 

Co.  V.  Edwards,  74  Ga.   220;  Parks  v.  the    examination    of  the   insured    not 

Phoenix  Ins.  Co.,  26  Mo.  App.  537.  under  oath  concerning  a  loss  is  a  waiver 

A  General  Denial  of  Liability  Waives  of  the  mere  notice  of  the  loss  required 

Notice    and    Proof  of    Loss. — Pennsj'l-  by  the  policy.     Badger  v.  Glens  Falls 

vania  F.   Ina.    Co.  v.    Dougherty,  102  Ins.  Co.,  49  Wis.  389. 

Pa.  St.  568;  Susquehanna  Mut.  F.  Ins.  A  refusal  to  state  the  grounds  of  ob- 

Co.  K.  Staats,  102  Pa.  St.  529;  McPike  jection  on  request  is  a  waiver  of  a  for- 

V.   Western   Assur.    Co.,   61    Miss.   37;  failure  on  account  of  excessive  encum- 

Merchants'  etc.  Ins.  Co.   v.  Vining,  67  brances.      Niagara  F.  Ins.  Co.   v.  Mil- 

Ga.  661;  Enterprise  Ins.  Co.  v.  Parisot,  ler,  120  Pa.  St.  504. 

35  Ohio  St.   351;    Fisher  v.   Crescent  Submission    to  appraisers    of     the 

Ins.  Co.,  33  Fed.  Rep.  544;  Portsmouth  amount  of  a  loss  is  sufficient  evidence 

Ins.  Co.  V.  Reynolds,  32  Graft.  (Va.)  of  waiver   of   proof  of   loss    to  go   to 

-613;  Georgia  Home  Ins.  Co.  v.  Jacobs,  the  jury.      AUemania   F.    Ins.    Co.   v. 

56  Tex.  366;  Cedar  Rapids  Ins.  Co.  v.  Pitts    Exposition    Soc.    (Pa.),   11   Atl. 

Shrimp,   16   111.   App.    248;   Boice    v.  Rep.  i;72. 

Thames  etc.  Ins.  Co.,  38  Hun  (N.  Y.),  1.  Palmer   v.   St.  Paul    F.   etc.    Ins. 

246;   Zielke  v.    London    Assur.    Corp..  Co.,  44  Wis.  201.     Contra,  Bell  f .  Ly- 

€4   Wis.   442;     Kan.     Prot.    Union    -v.  coming    F.   Ins.   Co.,   19  Hun   (N.  Y.) 

Whitt,  36  Kan.   760;    Boyd  v.   Cedar  238. 

Rapids  Ins.  Co.,  70  Iowa  325.  2.  Byrne  v.    Rising  Sun  Ins.   Co.,  20 

As  does  a  refusal  to  pay  because  of  Ind.  103;  Hicks  v.  Empire  Ins.  Co.,  6 

tbe  violation  of  a  particular  condition  Mo.  App.  254;  Fishbech  v.  Phenix  Ins. 

of  the  policy,  as  that  it  shall   be   void  Co.,  54  Cal.  422;   Silverburg  v.  Phenix 

for  defective  title,     ^tna  Ins.  Co.  v.  Ins.   Co.,  67   Cal.   36;    Eddy   v.   Mer- 

Sparks,    62   Ga.     187;    Lebanon    Mut.  chants'  etc.  Ins.  Co.   (Mich.),  40  N.  W. 

Ins.  Co.  V.  Erb,  112  Pa.  St.  149;   Walsh  Rep.  775.     But  see  Universal  Mut.  F. 

'J.   Vermont   Mut.  F.  Ins.  Co.,  54  Vt.  Ins.  Co.  v.  Weiss,  106  Pa.  St.  20. 

351;    Covenant   Mut.    Ben.    Assoc,    ti.  3.  Metropolitan  L.    Ins.  Co.  w.  Har- 

■  Spies,   114   111.  463;  Bennett   v.    Agri-  per,  3  Hughes  (U.  S.)  260. 

cultural  Ins.  Co.,  15  Abb.  N.  Cas.  (N.  '  4.  Bersche    v.  Globe   Mut.   Ins.   Co., 

Y.)  234;  O'Brien  v.  Ohio  Ins.  Co.,  52  31  Mo.  546. 

Mich.  131.     But  see  Brown  v.  London  5.  Cobljs  -v.   Fire  Ass'n    (Mich.),  36 

Assur.    Corp.,  40    Hun    (N.    Y.)    loi;  N.  W.  Rep.  222;  Niagara   F.   Ins.   Co. 

Grange  Mill  Co.  T).  Western  Assur.  Co.  v.   Millef,   120   Pa.   St.  504;  Cannon  f. 

118  111.  396;    Continental   L.   Ins.    Co.  Home  Ins.  Co.,  53  Wis.  585. 

ti.  Rogers,  119  111.  474.  Or  because  it  is  Where,  after  proof   of   loss,   an   ad- 

daimed  to  have  been  canceled.      Ger-  juster,  knowing  of  a  breach  of  condition 

man  Ins.  Co.  v.  Ward,  90,111.  550;  Ball  by  the  assured,  continues  to  recognize 
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merits  after  knowledge  of  loss  and  facts  which  would  avoid  the 
policy.* 

But  the  right  to  declare  a  forfeiture  after  knowledge  of  cause 
therefor  and  loss,  is  not  necessarily  waived  by  a  failure  to  give  im- 
mediate notice  of  such  intention,  where  the  delay  does  not  induce 
the  insured  to  change  his  condition.* 

7.  Failure  to  Cancel  Evidence  of  Waiver. — The  fact  that  the  in- 
surers do  not  cancel  the  policy  under  a  provision  therefor,  when 
knowledge  comes  to  them  of  its  violation,  is  evidence  of  an  in- 
tention to  waive  such  violation.^ 

8.  Waiver  in  Writing. — Where  it  is  provided  that  any  waiver  of 
a  forfeiture  under  the  policy  must  be  in  writing,  and  it  becomes 
subject  to  forfeiture  by  reason  of  a  violation  of  its  terms  by  a 
transfer  of  the  title  during  the  period  specified,  and,  after  expira- 
tion, another  policy  extending  the  old  one  is  issued,  with  knowl-- 
edge  of  the  transfer,  it  is  a  waiver  in  writing  which  satisfies  the 
provision.* 

9.  Waiver  Endorsed  on  Policy. — It  is  often  provided  in  insurance 
policies  that  anything  less  than  a  distinct,  specific  agreement,, 
clearly  expressed  and  endorsed  on  the  policy,  shall  not  be  con- 
strued as  a  waiver  of  any  condition  or  restriction  therein ;  but  this 
does  not  refer  to  the  stipulations  that  are  to  be  performed  after 
loss,  but  only  to  those  conditions  which  enter  into  and  form  a 
part  of  the  contract,  and  are  essential  to  make  it  binding  ;5  andi 
a  provision  of  this  sort  has  been  held  to  be  invalid.® 

the  policy  as  valid,  and  attempts  to  ad-  Massasoit  Mut.  Ins.  Co.,  99  Mass.  r6i;, 

just  the  loss,  thereby  causing  the  in-  Hamilton   v.    Home   Ins.  Co.,  94  Mo..' 

sured  expense  and  trouble,  the  forfeit-  353;  Phoenix  Ins.  Co.  v.  Spiers  (Ky.), 

ure  is  waived.    Oshkosh  Gas  Light  Co.  8  S.  W.  Rep.  453. 

■V.  Germania  Fire  Ins.  Co.,  71  Wis.  454;  4.  Elliott  v.  Ashland    Mut.  F.   Ins. 

Cannon  v.  Home  Ins.  Co.,  53  Wis.  585;  Co.,  117  Pa.  St.  548:    Whited  v.  Ger- 

Key  V.  Des  Moines  Ins.  Co.  (Iowa),  41  mania  F.  Ins.  Co.,  76  N.  Y.  415.     Com- 

N.  W.  Rep.  614;  Pennsylvania  F.  Ins.  fare  Bell   v.   Lycoming   F.   Ins.  Co., 

Co.  V.  Kittles,  39  Mich,   ji;  Argall  v.  19  Hun  (N.  Y.)  338. 

Old  North  State  Ins.  Co.,  84  N.  Car.  In   Haas  v.  Montauk  F.  Ins.  Co.,  i 

355;  Smith  V.  St.  Paul  F.  etc.  Ins.  Co.,  N.,  Y.  S.  Nat.  Rep.  895,  where,   after- 

3  Dak.   80.      But  see   Fitchpatrick    v.  discovery    by   the   company   that    the 

Hawkeyelns.Co.,  53  Iowa  335;  Phoenix  building  insured   was  used  as  a  lager 

Ins.  Co.  V.  Stevenson,  78  Ky.  150.  beer  saloon,  they  granted  oral  permis- 

1.  Masonic     Mut.      Ben.    Assoc,   v.  sion  to  make   improvements,  and  the ' 
Beck,  77  Ind.  203;    s.  c,  40  Am.  Rep.  policy  denominated    such  a  saloqn  as 
295;    Phoenix  Ins.  Co.   v.   Lansing,  15  extra  hazardous,  and  provided  that  an 
Neb.    494;    Schoneman     v.     Western  extra  hazardous  building  should  avoid' 
Horse  etc.  Co.,  16  Neb.  404.  the  policy,  it  was  held  that  this  waived 

2.  McCormick  v.  Springfield  F.  the  forfeiture,  although  it  was  providedi 
etc.  Ins.  Co.,  66  Cal.  361.  -that  the  permission  should  be  in  writ- 

3.  Teutonia  L.  Ins.  Co.    v.  Ander-  ing. 

son,  77  111.  384;    Mut.  Life  Ins.  Co.  v.  5.    Franklin    F.  Ins.  Co.  v.  ChicagOi 

French,  30  Ohio  St.  240;  Joliffe^;.  Madi-  Ice  Co.,  36  Md.  102;,  New  Orleans  Ins.. 

son  etc.  Ins.  Co.,  39  Wis.  11 1;    Georgia  Ass'n  v.  Matthews  (Miss.),  4  So.  Rep. 

Mut.  L.  Ins.  Co.  -v.  Gibson,  53  Ga.  640;  62. 

Guernsey   v.  American  Ins.    Co.,     17  6.  Lamberton  v.  Conn.  F.  Ins.  Co. 

Minn.  104;  Potter  w.  Ontario  etc.  Ins.  (Minn.),  39  N.   W.  Rep.  76.     In   this. 

Co.,   5   Hill    (N.   Y.)    147;     Allen    v.  case  the  provision  was  that  "no  officer,, 
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10.  Waiver  of  Provision  as  to  Waiver. — So,  too,  it  has  been  held 
that  this  provision  as  to  mode  of  waiver  may  be  waived.*  How- 
ever, where  it  was  provided  that  an  .alteration  or  waiver  could 
only  be  made  at  the  head  office  by  an  officer  of  the  company,  it 
was  held  that  an  agent  was  powerless  to  exercise  such  authority.^ 

X.  Risk — See  Accident,  Fire,  Life  and  the  other  classes  of 
insurance. 

XI.  Reinstjeance — 1.  What  Is. — Reinsurance  is  where  the  in- 
surer reinsures  its  risks  in  another  company.* 

2.  Obligations  of  Reinsurer. — The  obligations  of  the  reinsurer  to 
the  reinsured  are  the  same  as  those  of  the  insurer  to  the  in- 
sured.*    If  the  policy  be  void  as  against  the  insurer,  it  will  also 


agent  or  representative"  of  the  com- 
pany should  be  held  to  have  waived 
any  condition  of  the  policy  unless  such 
waiver  should  be  endorsed  thereon;  and 
the  reason  assigned  for  the  holding  was 
that  as  the  provision  was  not  a  limita- 
tion on  the  authority  of  any  particu- 
lar agent,  or  class  of  agents,  it  was,  in 
effect,  an  attempted  limitation  on  the 
capacity  of  the  corporation  for  future 
action.  See  also  Bartlett  t'.  Fireman's 
Fund  Ins.  Co.  (Iowa),  41  N.  W.  Rep. 
60. 

1.  Haight  V.  Continental  Ins.  Co., 
92  N.  Y.  51;  Whited  tJ.  Germania  F. 
Ins.  Co.,  76  N.  Y.  415;  American  Cent. 
Ins.  Co.  V.  McCrea,  8  Lea  (Tenn.)  513; 
s.  c,  41  Am.  Rep.  647;  Carr  v.  Roger 
Williams  Ins.  Co.,  60  N.  H.  513;  Story 
V.  Hope  Ins.  Co..  37  La.  Ann.  254;  El- 
liott ».  Ashland  Mut  F.  Ins.  Co.,  117 
Pa.  St.  548;  Shafer  v.  Phcenix  Ins.  Co., 
53  Wis.  361;  Md.  P.  Ins.  Co.  ».  Gus- 
dorf,  43'  Md.  506^ 

Consult  also  Globe  Mut.  L.  Ins.  Co. 
v.  Wolff,  95  U.  S.  326;  Mich.  State  Ins. 
Co.  V.  Lewis,  30  Mich.  41;  Carroll  v. 
Charter  Oak  Ins.  Co.,  i  Abb.  Dec. 
(N.  Y.)  316;  Day  v.  Mechanics  ,  & 
Traders'  Ins.  Co.,  88  Mo.  325.  And 
compare  Mersereau  v.  Phcenix  L.  Ins. 
Co.,  66  N.  Y.  274;  Catoir  v.  American 
L.  Ins.  Co.,  33  N.  J.  L.  487;  Union 
Mut.  L.  Ins.  Co.  V.  Mowry,  96  U.  S. 
S44;  Universal  Mut.  F.  Ins.  Co.  v. 
Weiss,  106  Pa.  St.  20. 

2.  Marion  v.  Universal  L.  Ins.  Co. 
(^f.  Y.),  II  Repr.  780. 

3.  Tlie  insured  is  not  a  party  to  and 
is  hot  concerned  in  the  contract,  unless 
assigned  to  him,  when  he  may  have  an 
action  upon  it.  Lee  v.  Fraternal  Mut. 
Ins.  Co.,  I  Handy  (Ohio)  217;  Strong 
V.  Phoenix  Ins.  Co.,  62  Mo.  289. 

It  was  held  in  Johannes  v.  Phoenix 
Ins.  Co.,  66  Wis.  50,  where  one  com- 


pany sold  its  business  to  another,  and 
the  purchaser  reinsured  the  seller's 
risks,  and  agreed  to  pay,  satisfy  and 
discharge  the  losses;  that  this  was  more 
than  mere  reinsurance,  and  that  there 
was  sufficient  privity  between  a  policy 
holder  and  the  purchaser  and  reinsurer 
to  enable  the  former  to  maintain  an  ac- 
tion against  the  latter  for  the  loss. 

4.  Commonwealth  Ins.  Co.  v.  Globe 
Mut.  Ins.  Co.,  35  Pa.  St.  475-;  Mer- 
chants' Mut.  Ins.  Co.  f.  New  Orleans 
Ins.  Co.,  24  La.  Ann.  305;  Eagle  Ins. 
Co.  Tj.  La  Fayette  Ins.  Co.,  9  Ind.  443. 

Even  though  a  new  policy  of  the  re- 
insurer is  substituted  for  the  original, 
and  the  new  would  have  been  void  for 
a  breach  of  warrant^'  by  the  insured 
had  the  original  application  on  which  it 
is  based  been  made  at  the  same  time, 
but  which  was  true  when  made.  Cahen 
V.  Continental  L.  Ins.  Co.,  69  N.  Y. 
300. 

But  in  Jackson  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  99  N.  Y.  124,  it  was  held  that  in 
an  action  on  a  contract  of  reinsurance 
the  reinsurer  cannot  defend  on  the 
ground  of  a  misrepresentation  made 
while  obtaining  the  original  policy. 

A  judgment  against  the  original  in- 
surer is  binding  upon  the  reinsuring 
company,  who  had  notice  of  the  suit 
and  an  opportunity  to  defend.  Strong 
V.  American  Cent.  Ins.  Co.,  4  Mo.  App. 

7- 

Where  a  company,  after  having  ob- 
tained reinsurance  of  a  risk  in  another 
company,  discharges  its  liability  by  the 
payment  of  a  less  sum  than  that  for 
which  the  original  insurance  was  ef- 
fected, the  sum  so  paid  by  it  will  be 
taken  as  the  amount  of  damage  sus- 
tained, and  the  measure  of  indemnity 
to  be  recovered  from  the  reinsuring 
company,  provided  such  sum  is  within 
the  amount  of  the   reinsurance    policy, 
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be  void  as  against  the  reinsurer ;  ^  and  to  recover  of  the  rein- 
surer the  insurer  must  make  such  proof  as  the  insured  is  com- 
pelled to  make  to  establish  his  claim.^  The  reinsured  need  not 
show  that  the  loss  has  been  paid,  nor  that  it  can  or  will  be 
paid.* 

Where  the  reinsurance  is  fof  only  a  part  of  the  original  insur- 
ance,  and  a  partial  loss  occurs,  the  reinsurer  is  responsible  for 
the  whole  of  such  loss  within  the  Hmits  of  the  reinsurance,  not 
for  a  proportionate  share  of  it,  where  there  is  no  provision  to  the 
contrary*  But  where  there  is,  liability  attaches  only  for  the 
proportionate  part.'' 

Further  than  stated,  the  reinsurer  is  liable  to  the  reinsured  for 
all  costs  and  expenses,  bona  fide,  incurred  in  defending  the  claim  . 
(if   a  plain  one)  of  the  first   insurer,   with   interest  on  all  he  has 
expended.^ 

3.  Within  Statute  of.Frauds. — Reinsurance  contracts  come  within 
the  statute  of  frauds  as  being  promises  to  pay  the  debt  of  ano- 
ther, and  cannot  be  enforced  unless  in  writing.' 

4.  Duty  of  Insurer  in  Obtaining  Eeinsurance. — The  insurer,  in  ob- 
taining reinsurance,  must,  like  the  original  applicant,  make  known 
facts  within  his  knowledge  material  to  the  risk,  and  otherwise  dis- 
charge the  obligations  of  good  faith  imposed  upon  him. 

5.  Commencement  and  Termination  of  Risk. — Where  the  exact  time 
of  commencement  and  termination  of  the  risk  are  specified,  such 
specification  governs.     But  where    no    time    has  been  expressly 

and  does  not  exceed  the  amount  of  ac-  W.Nat.  Ins.  Co.,  5  Biss.  (U    S.)  (I.76. 

tual  loss,  and  such  policy    contains    no  The  reinsurer  is   liable  although  the 

condition  for  prorating  loss  or  limiting  reinsured  is  insolvent.     Consolidated  F. 

liability.      Commercial    Mut.    Ins.   Co.  Ins.  Co.  v.  Cashow,  41  Md.  59. 

V.  Detroit   F.  &   M.  Ins.  Co.,  38  Ohio  4.  See    Commercial    Mut.    Ins.  Co. 

St.  II.  -v.  Detroit  F.  &  M.  Ins.  Co.,  38  Ohio 

But  where  it  was  agreed  between  the  St.  11;  s.  c,  43  Am.  Rep.  413. 

reinsurer  and  the   reinsured  that  a  cer-  6.  Blackstone   v.    Alemannia  F.  Ins. 

tain  claim  should   be   fought,  the   rein-  Co.,  56  N.  Y.  104. 

sured   to  control   the  defence,  and  the  And  this  liability  attaches  although 

reinsured  compromised  it  without   con-  the   reinsured    has    become    insolvent, 

suiting  the   reinsurer,  it   was   held  that  and  so  cannot  pay  the  other  part.    Con- 

the  reinsurer    was   not    liable   for  any  solidated  F.  Ins.  Co.  v.  Cashow,  41  Md. 

part    of  the   money   paid   by   way    of  59;  Cashau  v.  N.  W.  Nat.  Ins.  Co.,  5 

compromise.        Commercial        Union  Biss.  (U.    S.)    476;    Blackstone  v.  Ale- 

Assur.  Co.  V.  American  Cent.  Ins.  Co.,  mania  F.  Ins.  Co.,  56  N.  Y.  104.    But 

68  Cal.  430.  see  111.  Mut.  F.  Ins.  Co.  v.  Andes  Ins. 

1.  N.    Y.   State     M.     Ins.    Co.     v.  Co.,  67  111.  362. 

Protection    Ins.    Co.,  i   Story    (U.   S.)  6.  Hastie  v.    De    Peyster,  3  Cai.  (N. 

458.  Y.)    igo;   N.  Y.   State  M.    Ins.  Co. -w. 

2.  Yonkers  etc.  Ins.  Co.  v.  Hoff-  Protection  Ins.  Co.,  i  Story  (U.  S.) 
raanlns.  Co.,  6   Rob.    (N.  Y.)  316.     It  458. 

is  however  held  in  Bowery  F.  Ins.  Co.  This  is  especially  true  where  the  re- 

zi.  N.  Y.  Fire  Ins.  Co.,17  Wend.  (N.Y.)  insured   has   contested   the   claim  with 

359,  that  furnishing   the   proofs  of  the  the  advice  or   acquiescence,  and  for  the 

original  insured  is  sufficient.  benefit    of,    the    reinsurer.     Strong  K. 

3.  Mut.  Safety   Ins.   Co.  v.    Hone,  2  Phcenix  Ins.  Co.,  62  Mo.  289. 

N.  Y.  235.  Ex  parte  Norwood,  3  7.  Egan  v.  Firemen's  Ins.  Co.,  27 
Biss.    (U.     S.)     504;     Cashau     v.    N.     La.  Ann.  368. 
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indicated,  the  circumstances  of  the  case  will  be  considered  for  the 
purpose  of  determining  it.* 

6.  Waiver. — The  reinsurer  may  waive  any  defences  against  the 
reinsured.  Thus,  if  objections  be  not  made  to  the  proofs  fur- 
nished, they  will  be  deemed  to  have  been  w'aived.* 

XII.  Loss  AND  Its  Adjustment — See  Accident,  Fire,  Life 
and  the  other  classes  of  insurance. 

XIII.  Remedies. — The  remedies  of  the  parties  in  case  of  a 
breach  of  their  contract  are  various,  and  vary  according  to  the 
facts. 

1.  Where  the  terms  of  insurance  have  been  agreed  on  but  the  policy 
has  not  been  issued,  the  insured  may  compel  its  issuance  in  a  court 
of  equity,  and  if  a  loss  has  intervened,  have  a  decree  for  its  pay- 
ment;* or  he  may,  in  the  latter  event,  have  recovery  in  a  court 
of  law.^ 

2.  Where  the  premium  has  been  paid  but  the  policy  had  never  taken 
effect,  the  premium  may  be  recovered,*  except 


1.  Philadelphia  L.  Ins.  Co.  v.  Amer- 
ican L.  etc.  Ins.  Co.,  23  Pa.  St.  65. 

This  case  also  holds  that  the  reinsur- 
ance may  be  construed  to  cover  a  life 
that  had  ceased  prior  to  the  making  of 
the  contract. 

2.  Ex  parte  Norwood,  3  Biss.  (U. 
S.)  504. 

3.  Fried  v.  Royal  Ins.  Co.,  50  N.  Y. 
243;  Rhodes  v.  Railway  Passengers' 
Ins.  Co.,  s  Lans.  (N.  Y.)  71;  Franklin 
Fire  Ins.  Co.  v.  Hewitt,  3  B.  Mon. 
(Ky.)  231;  Commercial  Mut.  Ins.  Co.  v. 
Union, etc.  Ins.  Co.  19  How.  (U.  S.) 
318;  Baile  v.  St.  Joseph  F.  &  M.  Ins. 
Co.,  73  Mo.  371. 

There  must  be  conclusive  proof  that 
such  contract  was  actually  made.  Suy- 
dam  V.    Columbus  Ins.  Co.,  18  Ohio 

459- 

4.  Sheldon  v.  Conn.  Mut.  L.  Ins. 
Co.,  25  Conn.  207;  Hamilton  v.  Lycom- 
ing etc.  Ins.  Co.,  ,1;  Pa.  St.  339;  Daven- 
port V.  Peoria  M.  &  F.  Ins.  Co.,  17 
Iowa  276;  Whitaker  v.  Farmers'  Union 
Ins.  Co.,  29  Barb.  (N.  Y.)  312;  Perkins 
V.  Washington  Ins.  Co.,  4  Cow.  (N.  Y.) 
645;  Hallock  V.  Commercial  Ins.  Co. 
2  butch.  (N.  J.)  268;  s.  c,  3  Dutch. 
(N.  J.)  645;  Sussex  Co.  Mut.  Ins.  Co. 
V.  Woodruff,  2  Dutch.  (N.  J.)  541; 
Gerrish  v.  German  Ins.  Co.,  55  N. 
H.  335;  Kentucky  Mut.  Ins.  Co.  v. 
Jenks,  5  Ind.  96;  Humphry  v.  Hartford 
Fire  Ins.  Co.,  15  Blatchf.  (U.  S.)  35. 

The  insolvency  of  the  company,  and 
the  agreement  of  a  large  part  of  its 
policy  holders  to  scale  down  the  amount 
of  their  policies,  is  no  defence  to  any 


part  of  the  amount  due  by  the  terms  of 
the  policy  to  one  who  has  not  so  agreed. 
Serdall  v.  Charter  Oak  L.  Ins.  Co.,  51 
Wis.  426. 

5.  Foster  v.  U.  S.  Ins.  Co.,  11  Pick. 
(Mass.)  85;  Rochester  Ins.  Co.  v.  Mar- 
tin, 13  Minn.  59;  Delavigne  -v.  U.  S. 
Ins.  Co.,  I  John.  Cas.  (N.  Y.)  310; 
Mut.  Ass.  Co.  V.  Mahon,  5  Call.  (Va.) 
517;  Clark  V.  Mfrs.  Ins.  Co.,  2 
Woodb.  &  M.  (U.  S.)  472;  Mulvey  v. 
Gore  Ins.  Co.,  28  U.  C.  {Q^  B.)  424; 
Boland  v.  Whitman,  33  Ind.  64. 

As  where  the  policy  is  void  ab 
initio  by  reason  of  the  assured  not 
truly  stating  his  interest  as  required 
by  the  policy.  Waller  v.  Northern 
Assur.  Co.,  64  Iowa  loi.  Or  where 
statements  warranted  to  be  true  are 
not  true.  Conn.  Mut.  L.  Ins.  Co,  v. 
Pyle,  44  Ohio  St.  19. 

So,  if  the  policy  be  improperly  can- 
celled. Braswell  v.  American  Ins.  Co., 
7S  N.  Car.  8. 

Where  the  agent  receives  the  premium 
but  issues  no  policy,  he  is  liable  to  the 
applicant  in  an  action  for  the  premium 
money.  Collier  v.  Bedell,  39  Hun  (N. 
Y.)  238. 

The  premium  cannot  be  recovered 
if  the  policy  has  once  attached, 
without  a  provision  to  that  effect. 
Merchants'  Ins.  Co.  -v.  Clapp,  11 
Pick.  (Mass.)  56;  Leonard  v.  Wash- 
burn, 100  Mass.  251.  But  see  Abell  v. 
Penn.  Mut.  Life  Ins.  Co.,  18  W.  Va. 
400.  Nor  without  tendering  back  the 
policy.  Farrow  v.  Cochran,  72  Me. 
309- 
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where  the  policy   was   procured   by  fraud, ^    or   is   unlawful.* 

3.  Where  Policy  Wrongfully  Forfeited.— So  where  the  policy  has- 
been  wrongfully  declared  forfeited,  the  premium  paid  may  be 
recovered.*  And  in  Abell  v.  Penn.  Mut.  Life  Ins.  Co.,*  it  is  held: 
that  where  a  policy  is  forfeited  by  reason  of  the  nonpayment  of 
the  premium  when  due,  the  insured  may  recover  the  premiums 
paid,  with  interest,  less  the  actual  cost  of  the  insurance  during  the. 
time  the  policy  was  in  force. ^ 

4.  Reformation  of  Policy,  etc. — A  policy  which  does  not  conformi 
to  the  agreement  of  the  parties,  whether  by  fraud  or  mistake,  may 
be  reformed  in  equity,  and  damages  for  a  loss  decreed  in  the  same 
case.®  But  such  nonconformance  must  be  conclusively  proved, 
and.  the  mistake  must  be  either  mutual  or  made  by  one  by  reason, 
of  the  fraud  of  the  other.' 


1.  Hoyt  V.  Oilman,  8  Mass.  336; 
Friesmpnth  v.  Agawarn  Mut.  Ins.  Co., 
10  Cush.  (Mass.)  587. 

2.  Russell  V.  De  Grand,  15  Mass. 
35;   Hawson  v.  Hancock,  8  T.  R.  575. 

3.  Cohen  v.  N.  Y.  Mut.  L.  Ins.  Co.,  50 
N.  Y.  610;  McKee  v.  Phoenix  Ins.  Co., 
28  Mo.  383;  American  L.  Ins.  Co.  v. 
McAden,  log  Pa.  St.  399;  Ala.  Gold  L. 
Ins.  Co.  V.  Garmany,  74  Ga  51. 

It  is  held  by  the  Connecticut  court 
that  in  such  case,  where  the  policy  is  on 
a  life,  that  the  assured  may  have  one  of 
three  remedies,  viz:  a  judgment  for  its 
present  worth,  a  tender  of  the  premiums 
as  they  fall  due,  and  recovery  of  the 
full  amount  on  the  death  of  the  insured, 
or  a  decree  sustaining  the  policy.  Day 
V.  Conn.  Gen.  L.  Ins.  Co.,  45  Conn. 
480.  It  has  also  been  held  in  Illinois 
that  an  action  can  be  maintained  in 
such  case  to  recover  the  value  of  the 
policy  at  the  time  of  the  forfeiture. 
Brooklyn  Life  Ins.  Co.  v.  Week,  9  111. 
App.  358.  So  in  Virginia,  Clemraitt 
V.  N.  Y.  Life  Ins.  Co.,  76  Va.  355. 

And  in  Ohio  it  has  been  held  that 
the  insured  may  have  a  decree  sustain- 
ing the  policv.  National  L.  Ins.  Co.  v. 
Tullidge,  39  "Ohio  St.  240. 

4.  18  W.  Va.  400. 

5.  It  is  also  decided  in  this  case  that 
the  court  may  take  judicial  notice  of 
the  mortality  tables. 

6.  N.  Y.  Ice  Co.  V.  N.  W.  Ins.  Co., 
23  N.  Y.  357;  Phoenix  Ins.  Co.  v. 
Gurnee,  i  Paige  (N.  Y.)  278;  Phcenix 
Ins.  Co.  V.  Haftheimer,  46  Miss.  645; 
Stout  V.  City  Fire  Ins.  Co.,  12  Iowa 
371;  Longhurst  v.  Star  Ins.  Co.,  19 
Iowa  364;  Hammel  v.  Queen  Ins.  Co., 
50  Wis.  240;  Oliver  v.  Mut.  etc.  Ins. 
Co.,  2  Curt.  (U.  S.)  277;  Perry  v. 
Newcastle  etc.   Ins.   Co.,  8  U.  C.    (Q^ 


B.)  363;  Collett  V.  Morrison,  12  Eng.. 
L.  &Eq.,i6i. 

Mistake  and  Fraud. — Where  in  a  writ- 
ten application  for  a  policy  of  insur- 
ance, the  applicant  committed  a  mistake 
in  describing  the  encumbrance  on  his- 
property,  in  consequence  of  the  repre- 
sentations of  the  agent  of  the  company 
who  drew  up  the  application,  and  the 
property,  insured  was  afterwards  de- 
stroyed )ay  fire,  it  was  held  that  a  court 
of  chancery  had  power  to  reform  the 
contract  and  grant  relief.  Harris  v.. 
Columbiana  Co.  Mut.  Ins.  Co.,  18  Ohio. 
1 16.  Courts  of  law  will  also  generally 
allow  a  mistake  or  fraud  to  be  shown  in; 
an  action  for  a  loss.  Gerrish  o.  Ger- 
man Ins.  Co.,  55  N.  H.  335;  Wilson  v, 
Conway  Mut.  F.  Ins.  Co.,  4  R.  I.  141. 
However,  see  Barrett  -v.  Union  Mut.. 
F.  Ins.  Co.,  7  Cush.  (Mass.)  175;  Holmes 
i).i  Charlestown  Mut.  F.  Ins.  Co.,  10 
Met.  (Mass.)  211. 

But  a  couvt  of  equity  ^ill  not  enter- 
tain such  a  bill  when  a  suit  at  law  has 
been  previously  brought  and  lost. 
Steinbach  v.  Relief  Ins.  Co.,  12  Hun 
(N.  Y.)  640;  Washburn  v.  Great  West 
em  Ins.  Co.,  114  Mass.  175.  Or  when 
the  mistake  is  the  result  of  the  negli- 
gence of  the  insured.  Pindar  1- 
Resolute '  F.  Ins.  Co.,  47  N.  Y.  114", 
Ryan  v.  World  L.  Ins.  Co.,  41  Conn. 
168. 

7.  Cooper  V.  Farmers'  Mut.  F.  Ins. 
Co.,  50  Pa.  St.  299;  Patterson  v.  Bern 
Franklin  Ins.  Co.,  81  Pa.  St.  454;  Mead 
V  Westchester  F.  Ins.  Co.,  64  N.  Y. 
453;  Bryce  v.-  Lorillard  F.  Ins.  Co.,  55. 
N.  Y.  240;  Van  Tuyl  v.  Westchester  F. 
Ins.  Co  ,  55  N.  Y.  657;  Nat.  F.  Ins.  Co. 
V.  Crane,  i5  Md.  260;  Tesson  v.  At- 
lantic Mut.  Ins.  Co  ,  40  Mo.  33;  Hearne 
V.  Marine  Ins.   Co.;  20   Wall.  (U.  S.) 
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5.  Liability  Where  Company  Fails  to  Keep  Required  Funds. — When 
an  insurance  company  fails  to  keep  on  hand  funds  required  by 
law,  and  becomes  insolvent,  it  becomes  liable  to  its  policy  holders 
for  a  breach  of  its  engagement. ^  In  such  case  the  measure  of 
damages  is  the  value  of  the  policy  destroyed,  according  to  the  tables 
used  in  life  insurance,  showing  the  average  expectancy  of  life.* 

6.  Effect  of  Adjustment. — Ordinarily,  where  the  claim  has  been 
adjusted  without  fraud,  the  insured  cannot  reopen  the  matter  by 
an  action  for  an  additional  amount.^ 

7.  Fraud. — But  fraud  can  always  be  taken  advantage  of  by  the 
party  to  whose  prejudice  it  has  been  practiced.  Hence,  if  fraud 
be  shown  on  the  part  of  either  party  to  an  adjustment  of  a  loss, 
by  which  the  other  party  suffered,  such  party,  if  the  insurer,  may 
recover  what  he  has  paid,  and,  if  the  insured,  what  he  has  not 
been  paid  by  reason  of  the  fraud.* 

8.  Liability  of  OflSeers  for  False  Statements. — The  officers  of  an 
insurance  company  are  liable  in  damages  in  an  action  at  law  for 
false  statements  concerning  its  reliability  and  assets  to  one  who- 
has  thus  been  induced  to  insure  in  it.^ 


490;  Snell  V.  Atl.  F.  Ins.  Co.,  98  U.  S.85. 

1.  People    V.     Security   L.    Ins.  etc. 

Co.,  78N.  y.  114. 

2.  People  V.  Security  L.  Ins.  etc. 
Co.,  78N.  Y.  114. 

In  this  case  it  was  held  that,  in  fixing 
the  value  of  unmatured  life  policies,  the 
tables  annexed  to  New  York  Laws 
[1868],  ch.  623,  may  be. used.  It  was 
also  held  that,  in  determining  the  pres- 
ent value  of  a  single  policy,  the  present 
state  of  the  holder's  health  is  to  be  con- 
sidered. But  this  being  impracticable 
in  case  of  numerous  policy  holders,  in 
case  of  a  receivership  the  receiver  may 
take  as  the  present  valu^  the  excess  of 
premiums  paid  durihg  the  early  years 
of  a  policy  over  the  sum  required  to 
carry  the  risk  for  those  years,  assum- 
ing that  there  has  been  no  change  in 
the  value  of  the  life  insured,  except  that 
caused  by  the  efflux  of  time.  It  was 
still  further  held  that  the  value  of  an 
unmatured  paid-up  policy  is  the  un- 
earned premium  called  the  reserve,  and 
is  to  be  computed  'in  the  same  manner 
as  that  of  a  policy  upon  which  annual 
premiums  are  paid.  See  this  case  as  to 
numerous  other  instructive  holdings  re- 
specting the  rights  and  obligations  of 
the  parties  and  the  practice  to  be  ob- 
served in  the  dissolution  and  winding 
up  of  insolvent  life  insurance  com- 
panies. See  also  People  v.  Knicker- 
bocker L.  Ins.  Co.,  40  Hun  (N.  Y.)  44. 

3.  Mayhew  v.  Phoenix  Ins.  Co.,  23 
Mich.  105.     And  see  ^tna  Ins.  Co.  -u. 


347 


Reed,  33  Ohio  St.  283;  American  Ins 
Co.  V.  Crawford,  7  111.  App.  29. 

But  it  was  said  to  be  no  defence  that 
the  insured  agreed  upon  a  compromise 
with  a  person  representing  himself  as 
authorized  to  act  for  the  several  com- 
panies in  which  the  property  was  in- 
sured, but  who  only  had  authority  to 
act  for  a  part  of  them,  and  whose  set- 
tlement one  of  the  parties  did  not  act- 
upon.  Luce  v.  Springfield  F.  &  M.. 
Ins.  Co.,  I  Flip.  (U.  S.)  281. 

4.  Johnson  v.  Continental  Ins.  Co., 
39  Mich.  33;  Harris  v.  Equitable  L. 
Ins.  Co.,  64  N.  Y.  196;  Rohrschneider 
V.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y._ 
216;  N.  W.  L.  Ins.  Co.  V.  Elliott,  11 
R,ep.  (C.  Ct.)  325;  Godchaux  v.  Mer- 
chants' Mut.  Ins.  Co.,  34  La.'  Ann,  235.- 

Where  an  agent  of  an  insurance^ 
company  makes  representations  to  one 
having  a  claim  for  a  loss  against  the 
company,  the  parties  standing  in  antag- 
onistic relations  to  each  other,  that  the 
latter  had  no  claim  or  rights  that  he- 
could  enforce  by  legal  proceedings,  such 
representations  are  only  opinion — rep- 
resentations upon  which  he  had  no  right 
to  rely;  and  if  he  does  so  rely,  it  must 
be  at  his  own  risk,  because  the  truth 
or  falsehood  of  such  representations 
could'  be  ascertained  by  ordinary  dili- 
gence. yEtna  Ins.  Co.  v.  Reed,  33  Ohio 
St.  283.  But  compare  McLean  v.. 
Equitable  L.  Assur.  Soc,  100  Ind.  127; 
s.  c,  50  Am.  Rep.  779. 

5.'  Salmon   v.  Richardson,  30  Conn. 
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9.  Remedies  Forfeited  in  Case  of  Loss  by  Design. — Where  a  loss  is 
caused  by  the  design  of  the  assured,  as  where  the  property  in- 
sured is  burned,^  or  otherwise  destroyed,^  or  the  hfe  insured  is 
taken  for  the  purpose  of  obtaining  the  insurance  money,^  all 
remedies  on  the  contract  are,  of  course,  forfeited. 

10.  No  Trust  Relation. — There  is  no  trust  relation  between  a 
policy  holder  in  a  mutual  company,  and  the  company,  and  an  ac- 
tion on  such  a  theory  will  not  lie.* 

11.  Decree  for  Redelivery  and  Cancellation, — The  insurers  may  have 
a  decree  for  the  redelivery  and  cancellation  of  a  policy  obtained 
by  fraud  or  mistake,^  unless  after  a  loss,  where  the  defence  can 
be  made  to  an  action  on  the  policy.® 

12.  Right  of  Insurers  to  Terminate  Policy. — Fire  policies  always 
contain  a  clause  giving  the  insurers  the  right  to  terminate  the  in- 
surance at  any  time  at  their  option,  but  this  does  not  give  the 
right  to  cancel  when  loss  is  imminent.'  And  whenever  exer- 
cised, it  must  be  within  the  strict  terms  of  the  policy,*  and  so  as 
not  to  prejudice  the  insured  where  he  has  complied  with  the 
terms  of  the  insurance.^ 


360.  See  also  Tebbetts  v.  Hamilton 
Mut.  Ins.  Co.,  3  Allen  (Mass.)  569; 
Pontifex  v.  Bignald,  3  M.  &  G.  42.  " 

1.  But  where  a  policy  to  A  and  B 
contained  a  provision  that  the  loss 
should  be  first  payable  to  A,  as  his  in- 
terest might  appear,  B  really  having 
no  interest,  and  B  caused  the  building 
to  be  burned  without  A's  knowledge 
or  consent,  it  was  held  that  this  could 
not  aflfect  A's  right  to  recover.  West- 
chester F.  Ins.  Co.  w.  Foster,  90  111.  121. 

And  burning  the  property  while  in- 
sane does  not  affect  the  remedies  of  the 
insured,  in  the  absence  of  a  provision 
to  such  effect.  Karow  v.  Continental 
Ins.  Co.,  57  Wis.  56;  s.  c,  46  Am.  Rep. 

17- 

2.  Western  Horse  etc.  Ins.  Co.  v. 
O'Neill,  21  Neb.  548. 

3.  Where  one  insiires  his  life  with 
intent  to  commit  suicide,  and  so  pro- 
vide for  his  family  and  creditors,  and, 
while  sane,  carries  out  that  intent,  the 
pblicy  is  void,  though  it  does  not  stipu- 
late for  its  avoidance  by  the  insured's 
suicide.  Smith  X'.  Nat.  Ben.  Soc,  4  N. 
Y.  S.  Nat.  Rep.  521. 

4.  Taylor  v.  Charter  Oak  L.  Ins. 
Co.,  59  How.  Pr.  (N.  Y.)  4O8. 

5.  Commercial  Ins.  Co.  v.  McLoon, 
14  Allen  (Mass.)  351;  Imperial  Ins.  Co. 
■V.  Gunning,  81  111.  236. 

Even  after  an  assignment  of  the 
policy  for  value  without  notice.  British 
Eq.  Assur.  Co.  v.  Great  Western  Ry. 
Co.,  20  L.  T.  (N.  S  )  4J2. 


It  has  been  held  in  Canada  that  an 
action  at  law  may  be  restrained.  Nat. 
L.  Ins.  Co.  V.  Egan,  20  U.  C.  (Ch.)469. 

But  it  is  incumbent  on  the  insurance 
company  to  prove  the  mistake  by  plain 
and  convincing  evidence.  Blake  Opera 
House  Co.  V.  Home  Ins.  Co.  (Wis.), 41 
N.  W.  Rep.  968. 

Judgment  against  an  insurance  com- 
pany in  an  action  to  have  one  of  its 
policies  cancelled  on  the  ground  that  it 
was  obtained  by  fraud,  does  not  bar  the 
company  from  setting  up  after  loss  a 
want  of  insurable  interest  and  a  breach 
of  warranty.  Ferguson  v.  Mass.  Mut. 
L.  Ins.  Co.,  22  Hun  (N.  Y.)  320. 

All  that  has  been  received  by  virtue 
of  the  policy  must  be  tendered  back. 
Harris  v.  Equitable  L.  Ins.  Co.,  64  N. 
Y.  196. 

6.  Phoenix  Ins.  Co.  v.  Bailey,  13 
Wall.  (U.  S.)  616;  Home  Ins.  Co.  v. 
Stanchfield,  2  Abb.  (U.  S.)  6;  Globe 
etc.  Ins.  Co.  v.  Reals,  50  How.  Pr.  (N. 
Y.)  237;  Hoare  v.  Bremridge,  8  L.  R. 
(Ch.)  22. 

7.  Home  Ins.  Co.  v.  Heck,  65  111.  in. 

8.  Chase  v.  Phoenix  etc.  Ins.  Co.,  67 
Mo.  85. 

If  part  of  the  premium  is  to  be  re- 
turned, that  must  be  paid  or  tendered. 
Hathorn  v.  Germania  Ins.  Co.,  55  Barb. 
(N.  Y.)  28. 

9.  Peoria  F.  &  M.  Ins  Co.  v.  Botto, 
47  111.  516;  International  L.  Ins.  etc.  Co. 
V.  Franklin  F.  Ins.  etc.  Co.,  66  N.  Y. 
119. 
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13,  Recovery  of  Loss  Paid. — Where  insurers  pay  a  loss  in  igno- 
rance of  facts  which  vitiate  the  pohcy,  they  may  recover  the  sum 
paid  when  such  facts  come  to  their  knowledge/  if  they  could 
not  have  known  of  the  same  at  the  time  of  payment  by  the  use 
of  ordinary  diligence,** 

14.  Liability  of  Agent  for  Failure  to  Cancel. — Where  an  agent  is 
instructed  by  the  insurers  to  cancel  a  policy  under  a  provision 
therefor,  and  he  does  not  do  so,  and  a  loss  occurs,  they  may  re- 
cover their  damages  of  such  agent.  And  it  will  be  of  no  avail  in 
such  action  for  the  agent  to  show  that  he  had  directed  the  broker 
who  placed  the  insurance  with  him  to  have,  the  policy  cancelled.^ 

15.  Refusal  of  Insured  to  Separate  Damaged  from  Undamaged  Goods, 
etc.; — Repairs. — The  insured  does  not  lose  his  remedy  on  a  contract 
of  fire  insurance  by  a  refusal  to  separate  the  damaged  portion  of 
his  stock  from  that  not  damaged,  and  to  furnish  a  detailed  state- 
ment of  damages  claimed  on  each  item;*  nor  by  proceeding  at 
once  to  repair,  where  that  right  is  reserved  to  the  company,  and 
it'  has  given  no  notice  of  an  intention  to  avail  itself  of  it.^ 

16,  Limitation  of  Action. — It  is  competent  for  the  parties  to  limit 
the  time  within  which  an  action  may  be  brought  on  the  policy  to 
a  shorter  period  than  that  allowed  by  the  statutes  of  limitation,® 


1.  Hartford  Live  Stock  Ins.  Co.  v. 
Matthews,  102  Mass.  221;  Berkshire 
Mut.  F.  Ins.  Co.  V.  Sturgis,  13  Gray 
(Mass.)  177;  Mut.  L.  Ins.  Co.  t;.  Wager, 
27  Barb.  (N.  Y.)  354;  McConneli  v. 
Delaware  etc.  Ins.  Co.,  18  111.  228. 

As,  if  a  loss  be  paid  in  ignorance  of 
other  insurance  violating  the  terms  of 
the  policy.  Columbus  Ins.  Co.  v. 
Walsh,  18  Mo.  229. 

2.  National  L.  Ins.  Co.  v.  Minch,  53 
N.  Y.  144;  Smith  v.  Glens  Falls  Ins. 
Co.,  62  N.  Y.  85;  Mut.  L.  Ins.  Co.  v. 
Wager,  27  Barb.  (N.  Y.)  354;  Ameri- 
can Ins.  Co.  V.  Crawford,  89  111.  62; 
Eagan  v.  ^tna  F.  Ins.  Co.,  10   W.  Va. 

583. 

There  are  decisions,  however,  to  the 
effect  that  it  does  not  matter  whether 
the  insurers  might  have  known  the 
facts  or  not.  Kelley  v.  Solari,  9  M.  & 
W.  55;   De  Hahn   -u.   Hartley,  i  T.  R. 

343- 

3.  Franklin  Ins.  Co.  v.  Sears,  21 
Fed.  Rep.  290. 

4.  Clement  v.  British  Am.  Assur. 
Co.,  141  Mass.  298. 

5.  Eliot  Five  Cents  Savings  Bank 
'■V.  Commercial  Union  Assur.  Co.,  142 
Mass.  142, 

6.  O'Laughlin  v.  Union  Cent.  L.  Ins. 
Co.,  3  McCrary  (U.  S.)  543;  Riddles- 
barger  v.  Hartford  Ins.  Co.,  7  Wall. 
(U.  S.)  386;   Cray  -v.   Hartford  F.  Ins. 
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Co.,  I  Blatchf.  (U.  S.)  280;  Glass  v. 
Walker,  66  Mo.  32;  Keim  v.  Home  etc. 
Ins.  Co.,  42  Mo.  38;  Amesbury  v.  Bow- 
ditch  Mut.  F.  Ins.  Co.,  6  Gray  (Mass.) 
596;  FuUam  v.  N.  Y.  Union  Ins.  Co.,  7 
Gray  (Mass.)  61;  Brown  v.  Roger 
Williams  Ins.  Co.,  7  R.  I.  301;  N.  W. 
Ins.  Co.  V.  Phoenix  Oil  etc.  Co.,  31  Pa.  St. 
449;  Farmers'  Mut.  F.  Ins.  Co.  zi.Barr, 
94  Pa.  St.  345;  Waynesboro  Mut.  F. 
Ills.  Co.  V.  Conover,  98  Pa.  St.  384; 
Wilson  V.  ^tna  Ins.  Co  ,  27  Vt.  99; 
Williams  -u.  Vermont  Mut.  Ins.  Co.,  20 
Vt.  222;  Higgins  v.  Windsor  Co.  Mut. 
F.  Ins.  Co.,  54  Vt.  270;  Carter  v.  Hum- 
boldt F.  Ins.  Co.,  12  Iowa  287;  Stout 
V.  City  F.  Ins.  Co.,  12  Iowa  371;  Peoria 
Ins.  Co.  V.  Whitehill,  25  111.  466;  John- 
son V.  Humboldt  Ins.  Co.,  91  111.  92;. 
Brown  v.  Savannah  Mut.  Ins.  Co.,  24 
Ga.  97;  Ripley  v.  ^tna  Ins.  Co., '29 
Barb.  (N.  Y.j  552;  s.  c,  30  N.  Y.  136; 
Roach  V.  New  York  etc.  Ins.  Co.,  30  N. 
Y.  546;  Portage  Co.  Mut.  Ins.  Co.  v. 
West,  6  Ohio  St. '599;  Tasker  v.  Kenton 
Ins.  Co.,  58  N.  H.  469;  Patricks.  Far- 
mers'"Ins.  Co.,  43  N.  H.  621;  Wood- 
bury etc.  Savings  Bank  v.  Charter  Oak 
Ins.  Co.,  31  Conn.  51S;  Hickej'  v.  An- 
chor Assur.  Co.,  18  U.  C.  (Q^  B.)  403; 
Suggs  V.  Travellers'  Ins.  Co.  (Tex.),  9. 
S.  W.  Rep.  676;  Edson  xi.  Merchants' 
Mut.  Ins.  Co.,  35  La.  Ann.  353.  But 
see  Mayor  of  N.  Y.  v.  Hamilton  Ins.. 
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as  a  year,^  or  six  months ;  *  and  it  may  be  specified  when  the 
right  shall  accrue,  as  well  as  when  it  shall  end.*  Thus,  it  may  be, 
and  often  is,  provided  that  a  suit  shall  not  be  brought  until  the 
expiration    of  a   specified    time   after   loss,"*  or   after  the  loss  is 


Co.,  39  N.  Y.  46;  Eagle  Ins.  Co.  v. 
Lafayette  Ins.  Co.,  9  Ind.  443. 

The  limitation  in  case  of  a  mutual 
company  may  be  in  its  charter.  Port- 
age Co.  Mut.  Ins.  Co.  V.  West,  6  Ohio 
St.  599. 

Such  a  stipulation  is  inflexible.  Suit 
cannot  be  brought  after  the  time  has 
expired,  although  one  begun  within  the 
time  has  been  nonsuited,  or  discon- 
tinued, or  a  judgment  obtained  arrested. 
Brown  v.  Roger  Williams  Ins.  Co.,  7 
R.  I.  301;  Arthur  v.  Homestead  F.  Ins. 
Co.,  78  N.  Y.  462;  Riddlesbarger  t;. 
Hartford  Ins.  Co.,  7  Wall.  (U.  S.)  386; 
O'Laughlin  v.  Union  Cent.  L.  Ins.  Co., 
3  McCrary  (U.  S.)  543-,  Wilson  v. 
^iStna  Ins.  Co.,  27  Vt.  99.  The  case  of 
Burton  v.  Buckeye  Ins.  Co.,  26  Ohio 
St.  467,  is  perhaps  more  liberal.  There 
the  policy  contained  the  provision  that 
no  suit  or  action  should  be  brought 
thereon  unless  "commenced"  within 
twelve  months  next  after  the  loss.  A 
loss  having  occurred,  the  assured,  with- 
,  in  the  time  limited,  filed  his  petition 
against  the  company  in  due  form  of 
law,  and  caused  a  summons  to  be  issued 
and  served  in  due  time  upon  the  com- 
pany. But  by  mistake,  the  name  of 
another  company,  instead  of  that  of 
the  defendant,  was  inserted  in  the  body 
of  the  summons,  although  the  endorse- 
ment and  entitling  of  the  summons 
were  correct,  and  in  conformity  with 
the  petition.  After  service  of  this  de- 
fective summons  upon  the  defendant 
and  after  the  expiration  of  the  twelve 
months  limited  for  bringing  the  action, 
the  company  voluntarily  appeared  in 
court,  and  moved  to  strike  the  plain- 
tiff's petition  from  the  files,  but  made 
no  motion  to  quash  the  writ  or  return. 
The  plaintiff  then,  on  leave  of  the 
court,  amended  the  writ  so  as  to  make 
it  conform  to  the  petition.  Held,  that 
the  amendment  was  authorized  by  the 
code  and  had  the  effect  to  make  the  ac- 
tion one  brought  within  twelve  months 
after  the  happening  of  the  loss,  within 
the  meaning  of  tbe  policy.  And  see 
Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12 
Mich.  202;  Ketchum  v.  Protection  Ins. 
Co.,  I  Allen  (N.  B.)  136;  United  States 
Ins.  Co.  V.  Ludwig,  108  111.  514 

The     stipulation     ruris     during    the 


minority  of  the  beneficiary,  there  being 
no  exception  in  his  favor,  and  the  as- 
sured having  had  knowledge  that,  if  a 
cause  of  action  should  accrue  to  him  at 
all,  it  would  be  during  his  minority. 
Suggs  V.  Travellers'  Ins.  Co.  (Tex.),  q 
S.  W.  Rep  676. 

Where  an  action  has  been  brought 
within  the  time  limited,  a  bill  for  refor- 
mation of  the  policy,  in  aid  thereof,  is 
not  barred  though  brought  after  such 
time,  as  such  bill  is  not  a  suit  on  the 
policy,  within  the  meaning  of  the  lim- 
itation. Rosenbaum'  v.  Council  Bluffs 
Ins.  Co.,  37  Fed.  Rep.  724. 

1.  Thompson  ic  Phcenix  Ins.  Co.,  '25 
Fed.  Rep.  296. 

2.  Fire  broke  out  August  23rd,  18S4, 
and  was  still  burning  the  next  day. 
There  was  a  six  months'  limitation 
clause  in  the  policy',  and  it  was  held 
that  a  suit  commenced  February  24th, 
1S85,  was  too  late.  Allemania  Ins. 
Co.  f.  Little,  20  111.  App.  431.  But  com- 
pare Phoenix  Ins.  Co.  v.  Lebcher,  20  111. 
App.  450. 

3.  But  where  there  is  a  general  denial 
of  liability  suit  may  be  commenced  at 
once.  j35tna  Ins.  Co.  v.  Maguire,  51 , 
111.  342;  Penley  v.  Beacon  Ins.  Co.,  7 
Gr.  Ch.  (U.  S.)  130.  But  see  Hatton 
V.  Provincial  Ins.  Co.,  7  U.  S.  (C.  P.) 

as- 

If  no  time  be  mentioned  when  the 
loss  shall  be  payable,  it  will  be  within  a 
reasonable  time.  Tooley  -v.  Railway 
Passenger  Ins.  Co.,  2  Ins.  L.  J.  275. 

Proofs  of  loss  were  required  to  be 
furnished  within  thirty  days,  and  the 
loss  was  to  be  paid  sixtj-  days  after  the 
receipt  of  notice  and  proofs,  and  differ- 
ences were  to  be  submitted  to  arbitra- 
tion. Held,  that  it  was  not  premature 
to  bring  an  action  three  days  after  an 
award,  but  more  than  sixty  days  after 
proofs  of  loss  were  served.  Clover  v. 
Greenwich  Ins.  Co.,  loi  N.  Y.  277. 

Where  no  time  is  specified  in  the 
policy  during  which  it  shall  run,  an  ac- 
tion may  be  maintained  for  a  loss  hap- 
pening fourteen  days  after  jt  was  issued. 
Schroeder  v.  Trade   Ins.  Co.,  log  111. 

4.  Johnson  v.  Humboldt  Ins.  Co.,  91 
111.  92. 

It  has  been  held  \h.aX  this  refers  to  the 
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proved  or  becomes  due.^  In  the  absence  of  a  stipulation  as  to 
when  the  time'  shall  begin  to  run  within  which  suit  must  be 
■brought,  it-  is  at  and  from  the  time  the  proof  of  loss  is  made ;  * 
for,  in  the  absence  of  other  provisions,  it  is  at  this  time,  and  this 
■only,  that  the  loss  becomes  due.* 

The  right  of  the  insurers  to  insist  upon  the  limitation  of  the 
time  of  bringing  suit  may  be  waived.*  But  it  is  the  general  rule 
that  a  new  promise  on  the  part  of  the  insurers  to  pay  the  loss, 
■made  after  the  expiration  of  the  period  to  which  suit  is  limited 
by  the  policy,  will  not  revive  the  right ;  ®  but  it  is  possible  that 
the  right  might  be  limited  to  such  an  unreasonably  short  period, 
that  the  presumption  of  fraud  or  imposition  on  the  part  of  the 
insurers  would  be  raised.®  A  promise  to  extend  the  time  within 
which  suit  may  be  brought,  made  before  the  expiration  of  the 
time  stipulated,  is  good,  and  will  be  enforced.     So  there  may  be 


time  when  the  loss  becomes  a  fixed  de- 
mand, not  to  the  time  the  property  is 
■destroyed.  Steen  v.  Niagara  F.  Ins. 
Co.,6i  How.  Pr.  (N.  Y.)  144;  s."  c,  89 
N.  Y.  315;  42  Am.  Rep.  297;  Bar- 
num  V.  Merchants'  F.  Ins.  Co.,  97  N. 
Y.  i88;  Spare  v.  Home  Mut.  Ins.  Co., 
17  Fed.  Rep.  568;  Vette  -v.  Clinton  F. 
Ins.  Co.,  30  Fed.  Rep.  668;  Friezen  v. 
AUemania  F.  Ins.  Co.,  30  Fed.  Rep. 
.352. 

And  in  Barber  f.  F.  &  M.  Ins.  Co.,  16 
W.  Va.  658,  where  the  policy  provided 
that  no  action  should  be  sustained 
thereon  unless  commenced  withjn  six 
months  after  the  loss  should  occur,  and 
also  that  no  suit  could  be  maintained 
until  arbitrators  had  fixed  the  amount 
of  the  loss,  it  was  held  that  an  action 
could  be  commenced  within  six  months 
'from  the  award,  although  more  than 
six  months  after  the  loss  occurred. 

So  under  a  policy  which  provided 
that  suit  should  be  commenced  within 
six  months  after  loss,  and  that  the  com- 
pany would  pay  sixty  days  after  notice 
and  proof,  it  was  held  that  the  six 
months  did  not  begin  to  run  until  after 
"  the  sixty  days.  Ellis  •Z'.  Council  Bluffs 
Ins.  Co.,  64  Iowa  507.  See  also,  to  the 
■  same  effect,  Miller  w.  Hartford  F.  Ins. 
Co.,  70  Iowa  704. 

But  in  Chambers  v.  Atlas  Ins.  Co., 
51  Conn.  17,  where  the  policy  provided 
for  payment  in  sixty  days  after  proof  of 
loss,  and  that  suit  should  be  commenced 
within  a  year  after  a  loss  should  occur, 
it  was  held  that  the  year  was  to  be 
reckoned  from  the  day  of  the  fire. 

1.  'Where  a  loss  is  made  payable 
when  an  inventory  is  sent  and  an  ap- 
praisal   permitted,   and    no   steps    are 


taken  with  regard  to  an  appraisal,  re- 
covery may  be  had  without.  Commer- 
cial Ins.  Co.  V.  Robinson,  64  111.  265. 

2.  Barber  v.  F.  etc.  Ins.  Co.,  i6  'W. 
"Va.  658;  Hay  v.  Star  F.  Ins.  Co.,  13 
Hun  (N.  Y.)  493;  Ins.  Co.  v.  McDow- 
ell, 50  111.  120;  Hatton  V.  Provincial 
Ins.  Co.,  7  U.  C.  (C.  P.)  55s;  Chandler 
V.  St.  Paul  F.  &  M.  Ins.  Co.,  31  Minn.  85. 

3.  Chandler -y.  St.  Paul  F.  &  M.  Ins. 
Co.,  21  Minn.  85;  Utica  Ins.  Co.  v. 
American  Mut.    Ins.  Co.,  16  Barb.  (N. 

y.)i7i. 

4.  Horst  V.  City  of  London  F.  Ins. 
Co.  (Tex.),  II  S.  "W.  Rep.  148.  It  is 
waived,  for  instance,  if  the  company 
holds  out  hopes  that  the  matter  may 
be  amicably  adjusted  until  after  the  ex- 
piration of  the  time  limited.  Martin  v. 
State  Ins.  Co.,  44  N.  J.  L.  485.  But 
not  by  mere  negotiations  for  a  settle- 
ment. Allemania  Ins.  Co.  v.  Little,  20 
111.  App.  431. 

But  where  a  policy  provided  that  a 
suit  must  be  brought  within  six  months 
of  the  loss,  and  the  amount  of  the  loss 
was  fixed  by  the  company's  adjuster, 
which  the  company  agreed  to  pay  on 
certain  conditions,  which  failed,  and 
five  months  before  the  time  elapsed 
they  notified  the  insured  that  they 
would  not  pay,  it  was  held  that  they 
had  not  waived  the  provision.  Garret- 
son  t).  Hawkeye  Ins.  Co.,  65    Iowa  468. 

A  provision  that  the  waiver  must  be 
in  writing  is  binding.  'Waynesboro 
Mut.  F.  Ins.  Co.  V.  Conover,  98  Pa.  St. 
384;  s.  c,  42  Am.  Rep.  618. 

6.  'Williams  v.  'Vermont  Mut.  Ins. 
Co.,  20  Vt.  222. 

6.  Brown  v,  Savannah  Mut.  Ins. 
Co.,  24  Ga.  97. 


351 


Bemedies. 


INSURANCE. 


Limitation  as  to  Foniin, 


valid  excuses  for  not  bringing  suit  within  the  time  limited.  Thus,, 
war  intervening  and  preventing  has  been  held  to  be  a  sufficient 
excuse.^  So,  where  there  are  conditions  precedent  to  payment, 
the  performance  in  good  faith  of  which  consume  more  time  thaa 
that  to  which  suit  is  limited,  it  is  held  that  this  constitutes  a  good 
excuse  for  not  bringing  suit  within  such  time*  Again,  if  the 
reason  of  noncommencement  of  the  action  within  the  hmited  time 
be  the  fault  of  the  insurers  themselves,  it  will  be  maintainable  if 
commenced  afterwards  ;  ^  as  it  will  where  delay  by  the  insured  is- 
fraudulently  induced  by  the  insurers;*  or  the  limitation  is  by 
them  otherwise  waived.* 

17.  Limitation  as   to  Forum. — Stipulations    limiting    actions  to 
certain  courts  are  not  binding.® 


1.  Semmes  v.  Hartford  Ins.  Co.,  13 
Wall.  (U.  S.)  159;  Hillyard  v.  Mut 
Ben.  Life  Ins.  Co.,  6  Vroom  (N.J.  '415; 
N.  Y.  Life  Ins.  Co.  v.  Clapton,  7  Bush. 
(Ky.)  179.  See  also  Cohen  v.  N.Y. 
Life  Ins.  Co.,  50  N.  Y.  ^lo;  Sands  v. 
N.  Y.  Life  Ins.  Co.,  50  N.  Y.  626, 

2.  Martin  v.  State  Ins.  Co.,  44  N.  J. 
L.  485;  Mayor  of  N.  Y.  v.  Hamilton  F. 
Ins.  Co.,  10  Bosw.  (N.  Y.)  537;  Stout  f. 
City  Fire  Ins.  Co.,  12  Iowa  371;  Long- 
hurst  V.  Star  Ins.  Co.,  19  Iowa  364; 
Chandler  v.  St.  Paul  etc.  Ins.  Co.,  21 
Minn.  85.  And  see  Woodbury  Sav- 
ings Bank  v.  Charter  Oak  Ins.  Co.,  31 
Conn.  518.  But  comfare.  Pennell  v. 
Lamar  F.  Ins.  Co.,  73  111.  303. 

3.  Ames  v.  N.  Y.  Union  Ins.  Co., 
14  N.  Y.  254;-  Killips  V.  Putnam  F.  Ins. 
Co.,  28  Wis.  472;  Day  v.  Dwelling 
House  Ins.  Co.  (Me.),  16  Atl.  Rep. 
894;  Curtis  V.  Home  Ins.  Co.,  i  Biss. 
(U.  S.)  485;  Brady  v.  Western  Ins. 
Co.,  17  U.  C.  (C.  P.)  597;  Davis  v. 
Canada  etc.  Ins.  Co.,  39  tj.  .C.  (Q^B.) 

452- 

Thus  where  proofs  of  loss  are  fur- 
nished within  a  reasonable  time  before 
the  expiration  of  the  time  limited  for 
bringing  suit,  the  company  cannot  defeat 
the  insured  by  withholding  its  decision 
until  the  time  has  expired,  even  though 
the  time  allowed  for  examining  the 
proofs  would  have  consumed  it.  West- 
chester F.  Ins.  Co.  V.  Dodge,  44  Mich. 
420. 

4.  Grant  v.  Lexington  etc.  Ins.  Co., 
5  Ind.  26;  Derrick  v.  Lamar  Ins.  Co., 
74  111.  404;  Fullam  XK  N.  Y.  Union  Ins. 
Co.,  7  Gray  (Mass.)  61;  Black  v.  Win- 
nesheik  Ins.  Co.  31  Wis.  74. 

Where  the  agent  of  an  insurance 
company,  who  is  authorized  to  settle  a 
loss,  induces    the    insured    to     forbear 


bringing  suit  within  the  six  months- 
limited  in  the  policy,  the  company 
waives  the  limitation.  Bish  v.  Hawk- 
eye  Ins.  Co.,  69  Iowa  184. 

Repeated  promises  to  pay  the  1  loss, 
may  waive  the  limitation.  Home  etc 
Ins.  Co.  V.  Myer,  93  111.  271. 

5.  If  the  company  by  its  conduct  gives- 
the  insured  reason  to  believe  that  the 
sum  found  due  on  an  adjustment  will 
be  paid  without  suit,  suit;nay  be  main- 
tained subsequent  to  the  time  specified' 
if  the  company  fails  to  pay.  St.  Paul  F. 
etc.  Ins.  Co.  v.  McGregor,  63  Tex.  399. 

The  strictest  proof  of  waiver  will  not 
be  required,  but  there  must  be  substan- 
tial evidence  of  this.  Mere  refusal  to 
pay,  though  for  special  reasons,  or  ne- 
gotiations looking  to  a  settlement,  do 
not  amount  to  a  waiver.  Ripley  v. 
^tn'a  Ins.  Co.,  30  N.  Y.  136;  Blanks 
■u.  Hibernia  Ins.  Co.,  36,  La.  Ann.  599. 
Nor  is  mere  silence  in  itself  a  waiver. 
Schroeder  v.  Keystone  Ins.  Co.,  2 
Phila.  (Pa.)  286.  It  may,  however,  be 
competent  to  go  to  the  jury  as  evidence. 
Riplej'  V.  M\xis.  Ins.  Co.,  29  Barb.  (N. 

Y.)5S2-  ^    , 

6.  Reichard  v.  Manhattan  L.  Ins. 
Co.,  31  Mo.  518;  Amesbury  v.  Bow- 
ditch  Mut.  F.  Ins.  Co.,  6  Gray  (Mass.) 
596;  Nute  V.  Hamilton  Mut.  Ins.  Co., 
6  Gray  (Mass.)  174;  Hall  v.  People's. 
Mut.  F.  Ins.  Co.,  6  Gray  (Mass.)   185. 

A  limitation  of  this  nature  in  the- 
charter  may,  however,  be  binding. 
Arnet  v.  Milwaukee  etc.  Ins.  Co.,  22- 
Wis.  516;  Sanders  v.  Hillsborough  Ins.- 
Co.,  44  N.  H.  238;  Howard  v.  Ken- 
tucky etc.  Ins.  Co.,  136.  Mon.  (Ky.)  282. 
But  even  then  only  so  far  as  may  be- 
warranted  by  a  strict  construction  of  it. 

Williams  v.  Columbian  Mut.  Ins.. 
Co.,  29  Me.  465;  Martin  v,  Penobscot 
;,-)2 
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18.  Limitation  as  to  execution. — It  is  competent  to  stipulate  in  the 
policythat  an  execution  shall  be  levied  only  after  a  specified 
time.* 

In  case  of  reinsurance,  where  the  policy  of  reinsurance  limits 
the  bringing  of  a  suit  to  a  certain  time  after  loss,  the  action  of  the 
reinsured  is  limited  to  that  time  after  the  loss  shall  have  been  sus^ 
tained  by  the  insured,  not  from  the  time  he  pays  it  or  is  bound 
to  pay  it.* 

19.  Arbitration  Stipulations. — It  is  quite  common  for  policies  to 
contain  a  stipulation  that  in  case  of  loss,  and  a  failure  of  the 
parties  to  agree  upon  an  adjustment,  the  matters  in  dispute  shall 
be  submitted  to  arbitration  ;  but  while  the  parties  may  voluntarily 
proceed  to  settle  their  disputes  as  thus  provided,  and  while  the 
law  favors  it,  and  will  enforce  the  award  when  made,*  a  stipula- 
tion that  all  matters  in  dispute  shall  be  thus  referred  has  no  bind- 
ing effect  unless  it  be  provided  for  by  the  act  incorporating  the 
insurance  company.*  Settlement  may,  nevertheless,  be  had  by 
a  suit  in  court.  Parties  cannot  thus  substitute  a  tribunal  for  those 
which  the  law  has  established ;  ^  or  deprive  the  latter  of  any 
portion  'of  their  rightful  jurisdiction.®  However,  a  stipulation 
that  a  special  matter,  as  the  amount  of  the  loss,'  or  the  time  of 


Mut.  F.  Ins.  Co.,  53  Me.  419;  Ames- 
bury  V.  Bowditch  Mut.  F.  Ins.  Co.,  6 
Gray  (Mass.)  608;  Boynton  v.  Middle- 
sex Mut.  F.  Ins.  Co.,  4  Met.  (Mass.)  212; 
Nevins  V.  Rockingham  F.  Ins.  Co.,  5 
Fost.  (N.  H.)  22;  Arnet  t;.  Milwaukee 
etc.  Ins.  Co.,  22  Wis;  516;  Phillips  v. 
Protection  Ins.  Co.,  14  Mo.  220;  Ind. 
Mut.  F.  Ins.  Co.  V.  Routledge,  7  Ind. 

1.  And  a  provision  to  this  effect  in 
the  charter  of  a  mutual  company,  is 
binding  upon  an  insured.  Judkins  v. 
Union-  Mut.  F.  Ins.  Co.,  39  N.  H.  172. 

2.  Provincial  Ins.  Co.  v.  ^tna  Ins. 
Co.,  16  U.  C.  (C^B)  105. 

3.  Richardson  v.  Suffolk  Ins.  Co., 
3  Met.  (Mass.)  573;  Leach, iy.  Republic 
F.  Ins.  Co.,  58  N.  H.  245;  Burchell  v. 
Marsh,  17  How.  (U.  S.)  344;  Johnson 
T).  Humboldt  Ins.  Co.,  91  111.  92;  Kill 
V.  Hollister,  i  Wilson  129;  Hughes  -v. 
Mut.  F.  Ins.  Co.,  9  U.  C.  (Q^B.)  387;. 
Raper  v.  Lendon,  1  El.  &  El.  (Q.  B.) 
825. 

But  see  Barber  v.  Fire  etc.  Ins.  Co., 
16  W.  Va.  658. 

4.  Stephenson  v.  Piscataqua  F.  & 
M.  Ins.  Co.,  54  Me.  70;  Thompson  v. 
Charnack,  8  T.  R.  139;  Scott  zi.  Avery, 
20  Eng.  L.  &  Eq.  327;  ».  c,  5  H.  L.  C. 
8n;  Goldstone  w.  Osborne,  2  C.  &  P. 
550;  Kill  V.  Hollister,  i  Wilson  129. 

But    see     Millandon     v.    Atl.     Ins. 


Co.,  8  La.  557;  Robinson  v.  Georges 
Ins.  Co.,  17  Me.  131;  Adams  v.  South 
British  etc.  Ins.  Co.,  70  Cal.  198. 

6.  German-American  Ins.  Co.  v. 
Etherton  (Neb.),  41  N.  W.  Rep.  406. 

6.  Gray  v.  Wilson,  4  Watts.  (Pa.) 
39;  Stone  V.  Dennis,  3  Port.  'Ala,) 
231;  Robinson  v.  Georges  Ins.  Co.,  17 
Me.  131;  Hill  V.  More,  140  Me.  515; 
Smith  V.  Boston  etc.  R.  Co.,  36  N.  H. 
458,  487;  AUeyre  v.  Mar3'land  Ins.  Co., 
6  Harr.  &  J.  (Md.)  408;  Cray  v.  Hart- 
ford F.  Ins.  Co,,  I  Blatchf.  (U.  S.)  280; 
Rowe  V.  Williams,  97  Mass.  163;  Hurst 
V.  Litchfield,  39  N.  Y.  377.  And  see 
an  exhaustive  note  on  the  subject  by 
Judge  Bennett  in  Bennett's  Fire  Ins. 
Cas.  122. 

7.  Liverpool  etc.  Ins.  Co.  v.  Wolff 
(N.  J.),  14  Atl.  Rep.  561;  Scottish  Un- 
ion etc.  Ins.  Co.  V.  Clancy  (Tex.),  8  S. 
W.  Rep.  630;  Phoenix  Ins.  Co.  v. 
Badger,  53  Wis.  283. 

But  a  stipulation  for  a  reference,  in 
case  of  a  difference  of  opinion  "as  to 
the  amount  of  loss  or  damage,''  does 
not  apply  to  a  case  where  there  is  no 
difference  of  opinion  as  to  the  amount 
of  the  loss,  but  the  company  denies 
all  liability  under  the  policy.  Lasher 
V.  Northwestern  Nat.  Ins.  Co.,  18  Hun 
(N.  Y.)  98.  Nor  does  a  clause  provid- 
ing that  when  the  property  shall  be 
damaged    the   amount  of  the   damage 
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payment,  shall  be  thus  referred,  will  be  upheld  and  en.orced,^  as 
will  an  agreement  to  refer  all  matters  where  provision  is  made  for 
it  in  the  act  of  incorporation.^  And,  moreover,  although  a  stipu- 
lation in  the  policy  that  all  matters  in  dispute  shall  be  submitted 
to  arbitration  is  voidable  as  stated,  yet  a  ratification  thereof,  or 
such  an  agreement  entered  into  by  the  parties  after  a  loss  has 
occurred,  and  a  controversy  arisen,  is  valid  and  binding.* 
A  provision  for  arbitration  may  be  waiyed.* 


shall  be  determined  by  agreement  if 
possible,  and  if  not,  by  arbitration, 
apply  when  the  property  is  wholly  de- 
stroyed. Rosenwald  v.  Phcenix  Ins. 
Co.,  3  N.  Y.  S.  Nat.  Rep.  215.  Nor, 
again,  does  it  apply  when  no  difference 
exists  as  to  the  amount  of  loss,  but  the 
dispute  is  wholly  as  to  whether  defend- 
ant is  liable  for  the  market  value,  or 
only  the  cost  of  the  goods.  Rosenwald 
V.  Phoenix  Ins.  Co.,  3  N.  Y.  S.  Nat. 
Rep.  215. 

When  only  the  question  of  damages 
is  referred  to  arbitration,  the  question 
of  a  loss  and  of  the  liability  of  the  com- 
pany must  be  raised  by  an  action  on 
the  policy,  not  on  the  award.  Soars  v. 
Home  Ins.  Co.,  140  Mass.  343. 

1.  Davenport  v.  Long  Island  Ins. 
Co.,  10  Daly  (N.  Y.)  535;  Trott  v. 
City  Ins.  Co.,  i  Cliff.  (U.  S,)  439; 
Scott  r>.  Avery,  20  Eng.  L.  &  Eq.  327; 
5  H.  L.  C.  8ii;  Tredwin  v.  Holman,  i 
H.  &  C.  72;  Braunstein  v.  Accidental 
Death  Assur.  Co.,  i  B.  &  S.  782; 
Lowndes  v.  Stamford,  18  Q^  B.  425; 
Goldstone    v.    Osborne,    2    C.    &    P. 

550- 

Contra,  German-American  Ins.  Co. 
-u.  Etherton  (Neb.),  41  N.  W.  Rep. 
406. 

It  is  not,  however,  a  condition  prece- 
dent to  suit  unless  there  be  astipulation 
to  such  effect.  Canfield  v.  Watertown 
F.  Ins.  Co.,  55  Wis.  419;  Crossley  v. 
Connecticut  F.  Ins.  Co.,  27  Fed.  Rep. 
30.  But  see  Adams  v.  South  British 
etc.  Ins.  Co.,  70  Cal.  198. 

But  such  a  stipulation  is  legal.  Liv- 
erpool etc.  Ins.  Co.  v.  Wolff  (N.  J.),  14 
Atl.  Rep.  561.  And  when  inserted  is 
binding.  Scottish  Union  etc.  Ins.  Co. 
V.  Clancy  (Tex.),  8  S.  W.  Rep.  630. 

If  the  provision  be  that  the  dispute 
shall  be  submitted  to  arbitration  on  the 
written  request  of  either  party,  a  writ- 
ten  request    is    essential.    Wallace    v. 


German-American  Ins.  Co.;  i  Mc- 
Crary  (U.  S.)  335;  Phoenix  Ins.  Co.  v. 
Badger,  53  Wis.  2S3;  German -American 
Ins.  Co.,  V.  Steiger,  109  111.  254.  And  in 
anj'  event,  some  request.  Wallace  v. 
German- American  Ins.  Co.,  4McCrary 
(U.  S  )  123. 

2.  Reeves  v.  White,  10  Eng  L.  & 
Eq.  332;  Elliott  V.  Royal  Exchange 
Ins.  Co.,  2  L.  Rep.  (Exch.)  237;  Crisp 
V.  Bunbury,  8  Bing.  394. 

3.  Kill   ti.  Hollister,  i  Wilson  I2g. 

4.  It  is  waived  where  the  insurers 
refuse  to  pay  any  sum  whatever.  West- 
ern Horse  etc.  Ins.  Co.  v.  Putnam,  20 
Neb.  331.  Or  elect  to  rebuild.  Wyn 
kook  V.  Niagara  F.  Ins.  Co.,  91  N.  Y. 
478;  s.  c,  43  Am.  Rep.  686. 

In  this  last  case  the  court  say:  "The 
rights  of  the  parties  rested  altogether 
in  contract,  and  the  defendant  assumed 
the  responsiblity  of  performing  it  ac- 
cording to  its  terms,  subject  to  the 
right  of  the  insured  to  damages  for 
any  '  breach  of  performance.  The  de- 
fendant, in  case  of  liability  arising 
against  it  upon  its  contract,  had  an 
option  as  to  the  manner  in  which  it 
would  discharge  such  liability.  One 
mode  looked  to  the  compensation  of 
the  insured  by  the  payment  of  dam- 
ages for  his  loss,  and  the  other  to  the 
restoration  of  the  subject  of  insurance 
to  its  former  condition.  It  could  not 
have  been  contemplated  bv  the  parties 
that  both  methods  of  performance 
were  to  be  pursued.  The  selection  by 
the  defendant  of  one  of  these  alterna- 
tives necessarily  constituted  an  aban- 
donment of  the  other.  The  election  of 
the  privilege  of  restoration  involved 
the  rejection  not  only  of  the  right  to 
discharge  its  liability  by  the  payment 
of  damages  to  the  insured,  but  also  of 
those  provisions  of  the  contract  hav- 
ing reference  to  that  mode  of  per- 
formance." 
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Definition. 


INSTTRED.— See  note  i. 

INSURGENT. — An  insurgent  is  one  who  is  concerned  in  an  in- 
surrection. He  differs  from  a  rebel  in  that  the  rebel  unjustly 
opposes  the  constituted  authorities,  while  an  insurgent  may  be 
one  who  justly  opposes  the  tyranny  of  constituted  authorities.* 


1.  The  person  intended  by  the  term 
"the  insured"  in  a  mutual  fire  insurance 
policy  is  the  person  who  owns  the 
property,  applies  for  the  insurance, 
pays  the  premium  and  signs  the  deposit 
money,  and  not  another  person  to  whom 
the  money  is  payable  in  case  of 
loss,  although  he  may  have  a  lease  of 
-the  premises.  Sanford  v.  Mechanics' 
Mut.  Fire  Ins.  Co.,  I2  Cush.  (Mass.) 
541,  where  the  erection  of  certain  build- 
ings by  an  under  lessee  of  one  to  whom 
the  insurance  money  was  payable,  was 
held  not  to  render  the  policy  void  as 
violating  a  by-law  which  prohibited  the 
"insured"  from  altering  the  building 
without  the  consent  of  the  company, 
or  doing  anything  to  increase  the  risk. 
But  in  interpreting  a  policy  of  insur- 
ance containing  a  clause  that  before 
payment  "all  sums  due  to  the  company 
from  the  insured"  should  be  first  de- 
ducted. Story,  J.,  said:  "It  appears  to 
me  that  the  insured,  in  the  sense  of  the 
clause,  must  mean  not  the  party  who 
procures  the  insurance,  but  the  party 
■for  whose  benefit  the  insurance  is  made. 
He  and  he  only  can  propefly  be  said  to 
l)e  the  insured;  for  he  is  ultimately  to 
pay  the  premium  and  to  have  the  bene- 
fit if  a  loss  occurs.  I  do  not  say  that 
this,  the  primary  meaning  of  the  words, 
■may  not  be  displaced  by  showing  that 
the  parties  to  the  contract  liave  used 
them  in  a  different  sense,  as  the  desig- 
nation of  the  person  in  whose  name 
the  policy  is  made.  But  the  language 
ought  to  be  very  clear  in  its  import, 
which  should  lead  to  such  a  result." 
Hurlbert  v.  Pac.  Ins.  .Co.,  2  Sumn.  (U. 

.  S.)  479. 

With  reference  to  orders  sent  to  com- 
mon carriers  to  forward  goods,  it  was 
said  in  Peck  v.  North  Staffordshire  Ry. 
Co.,  El.,  Bl.  &  El.  979,  "The  ordinary 
meanihg  of  'insured'  is  that  the  insurer 
stands  the  risk,, and  'insured,'  that  the 
•owner  does  so." 

2.  I  Bouv.  L.  Diet.  (15th  ed.)  8^7; 
Worcester's  Diet. 

Becognition. — When  insurgents  in 
arras  are  recognized  as  belligerents 
they  are  not  punishable  in  the  civil 
■courts  for  acts  done  on  military  duty;  • 
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but  are  responsible  solely  to  the  mili- 
tary law,  according  to  the  rules  of  law. 
I  Whar.  Cr.  L.,  §  283;  Com.  v.  Hol- 
land, I  Duv.  (Ky.)  182;  Clark  v.  State, 
37  Ga.  19;  Hammond  v.  State,  3  Cold. 
(Tenn.)  129. 

Acts  of  Insui^ents — When  Excused. — 
Acts  done  in  obedience  to  an  insurgent 
will  be  excused  by  "the  parent  govern- 
ment where  such  insurgent  government 
had  the  power  of  enforcing  its  orders. 
I  Whar.  Cr.  L.,  §§  94,  295;  Whar.  Cr. 
PI.  &  Pr.,  §§  435,  439. 

Act  of  War. — The  destruction  of  cot- 
ton under  the  orders  of  confederate  mili- 
tary authorities,  for  the  purpose  .of 
preventing  it  from  falling  into  the  hands 
of  the  federal  army,  was  an  act  of 
war  upon  the  part  of  the  military 
forces  of  the  rebellion,  for  which  the 
person  executing  such  order  was  re- 
lieved from  civil  responsibility  at  the 
suit  of  the  owner,  voluntarily  residing  at 
the  time  within  the  lines  of  the  insur- 
rection. Ford  V.  Sargent,  97  U.  S.  594, 
24  L.  ed.  1018. 

Where  the  armies  of  the  United 
States  were  in  the  enemies'  country, 
the  military  tribunals  under  the  laws  of 
war,  and  the  authority  conferred  by 
statute,  had  the  exclusive  jurisdiction 
to  try  and  punish  offences  of  every 
kind  committed  by  persons  in  military 
service.  Coleman  v.  State  of'  Ten- 
nessee, 97  ,U-  S.  509(24  L.  ed.iiiS). 

Subject  of  Hostile  State — Rules  of 
War  Govern. — Where  the  accused  is  the 
subject  and  resident  of  the  state  at  war 
•with  our  own,'then,  in  case  of  his  arrest 
within  our  borders,  the  case  is  one  to 
be  determined  by  the  rules  of  war. 
Whar.  Confl.  L.,  \  909. 

An  insurgent  is  treated  by  the  Lex 
Julia  as  a  subject  who  assailed  the  in- 
tegrity of  the  empire;  but  he  was  not  a 
hostis  or  foreign  enemy.  He  was  a  re- 
bellious child,  he  was  a  child  still;  and 
the  empire  haughtily  refused  to  treat 
him  as  in  any  sense  an  independent 
power.    2  Whar.  Cr.  L.,  §  1801. 

Insurgents  as  Belligerents.  —  See 
fast,  tit.  Insurrection.  Also,  Dr. 
Wharton's  article  in  33  Alb.  L.  J.  125- 
131- 
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3.  Restriction  of  Commercial  In-  Enforce  Rights  in   Insurrection- 
tercourse,  361.  ary  Districts,  365. 

I.  Defihition. — Insurrection  is  a  rising  against  civil  or  political 
authority ;  the  open  and  active  opposition  of  a  number  of  per- 
sons to  the  execution  of  law  in  a  city  or  State ;  a  rebellion. ^ 

n.  Status  of  Instibgents.— All  the  people  of  each  State  or  dis- 
trict in  insurrection  must  be  regarded  as  enemies  until  by  the 
action  of  the  legislature  and  the  executive,  or  otherwise,  that  re- 
lation is  thoroughly  and  permanently  changed.*     In  the  late  war 


1.  Allegheny  Co.  v.  Gibson,  90  Pa.  St. 
397;  s.  c,  35  Am.  Rep.  670.  Anderson's 
Law  Diet.  59. 

InsuTiection  is  a  rebellion  of  citizens 
or  subjects  of  a  country  against  its  gov- 
ernment (i  Bouv.  Law  Diet.  817),  a 
rebellion,  revolt,  sedition,  mutiny. 
Soule's  Diet,  of  Eng.  Synonyms,   226. 

Distinguished  from  Popular  Commotion 
and  Sedition. — Publicists  distinguish  be- 
tween popular  commotion  {emotion  fop- 
ulaire),  or  tumultuous  assemblage, 
which  may  be  directed  against  the  mag- 
istrates or  merely  against  individuals; 
sedition  {sedition)  applying  to  a  for- 
mal disobedience  particularly  directed 
against  the  magistrates  or  other  deposi- 
taries of  public  authority;  insurrection 
{soulevement),  which  extends  to  great 
numbers  in  a  city  or  province,  so  that 
even  the  sovereign  is  no  longer  obeyed ; 
and  civil  war.  Wheaton's  Intern.  Law, 
522. 

Popular  commotion,  sedition  and  in- 
surrection are  all  state  crimes,  even 
though  arising  from  just  causes  of  com- 
plaint; every  violent  measure  being  in- 
terdicted in  civil  society.  These  Cases 
are  always  supposed  to  be  susceptible  of 
being  suppressed  by  the  sovereign ;  and 
it  is  usual,  in  doing  so,  to  grant  an 
amnesty  in  all  but  exceptional  cases. 
Lawrence's  Wheaton's  Intern.  Law, 
522. 

When  Higli  Treason. — An  Insurrection 
by  armed.men  to  prevent,  by  force  and 
intimidation,  the  execution  of  an  act  of 
congress,  is  high  treason  by  levying  war. 
IJnited  States  v.  Mitchell,  2  U.  S.  (2 
Dall.)  348;  bk.  I,  L.  ed.  410;  United 
States  V.  Vigol,  2  U.  S.  (2  Dall.)  346; 
bk.  I,  L.  ed.  409. 


When  Civil  War.— When  the  regular 
course  of  justice  is  interrupted  by  revolt, 
rebellion,  or  insurrection,  so  that  the 
courts  of  justice  cannot  be  kept  open, 
civil  war  exists;  and  hostilities  maybe 
prosecuted  on  the  same  footing  as  if 
those  opposing  the  government  were 
foreign  enemies  invading  the  land. 
Prize  Cases,  67  U.  S.  (2  Black)  635;  bk. 
17,  L.  ed.  459. 

It  is  not  the  less  a  civil  war  because  it 
is  an  "insurrection."  Prize  Cases,  67  U. 
S.  (2  Black)  635;  bk.  17,  L.  ed.  459. 

Whether  the  hostile  party  be  a  foreign 
invader  or  states  organized  in  rebellion, 
it  is  none  the  less  a  war,  although  the 
declaration  of  it  be  unilateral.  War 
may  exist  without  declaration  on  either 
side.  Prize  Cases,  67  U.  S.  (2  Black) 
63.S;  bk.  17,  L.  ed.  459. 

To  constitute  a  levying  of  war,  there 
must  be  an  assemblage  of  persons  for 
the  purpose  of  effecting  by  force  a  trea- 
sonable purpose.  Enlistment  of  men  to 
serve  against  the  government  is  not 
sufficiem.  Bx  parte  Bollman,  8  U.  S. 
(4  Cranch)  75;  bk.  2,  L.  ed.  554. 

2.  Mrs  Alexander's  Cotton,  69  U.  S. 
(2  Wall.)  404;  bk.  17,  L.  ed.  915. 

Persons  residing  within  states  In  In- 
surrection at  any  time  during,  the  civil 
war  must  be  considered  as  enemies 
without  regard  to  their  personal  senti- 
ment or  disposition.  The  Peterhpff,  72 
U.  S.  (5  Wall  )  28;  bk.  18,  L.  ed.  564., 

The  principle  that  the  personal  char- 
acter anddisposition  of  an  individual  in- 
habitant 'of  enemy  territory  cannot  be 
inquired  into  in  questions  of  capture,  ap- 
plies as  well  in  civil  as  foreign  wars. 
Hence,  all  the  people  of  any  districtthat 
was  in  insurrection  against  the  United 
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of  the  rebellion,  certain  belligerent  rights  were  conceded  to  the 
insurgents  in  arms,  but  the  government  of  the  confederacy  was 
not  recognized.  The  intercourse  was  confined  to  its  military  au- 
thorities.'""" 


States  in  the  soutliern  rebellion  are  to 
te  regarded  as  having  been  enemies,  ex- 
cept in  so  far  as  by  action  of  the  govern- 
ment itself  that  relation  may  have  been 
changed.  S.  Dist.  of  N.  Y.  1861,  the 
Hiawatha,  Blatchf  Pr.Cas.fU.  S.)  i,  16; 
The  Mary  Clinton,  Blatchf  Pr.  Cas. 
(U.  S.)  556;  Gooch  V.  United  States,  15 
Ct.  ofC'l.  (U.  S.)  281. 

Same —Treated  as  Enemies. — All 
persons  residing  within  the  territory  of 
the  involved  states  whose  property  may 
be  used  to  increase  the  revenue  of  the 
hostile  power,  are  liable  to  be  treated  as 
enemies  though  not  foreigners.  Prize 
Cases,  67  U.  S.  (2  Black)  635;  bk.  17,  L. 
ed.,459. 

Status  of  residents  of  a  district  in  in- 
surrection against  the  general  govern- 
ment discussed,  \  West.  L.  Month. 
486;  United   States    v.  The  Allegheny, 

2  Pitt.  (Pa.)  437. 

Same— The  apprehension  of  any  loss 
of  property  by  waste  or  fire,  or  even  of 
slight  or  remote  injury  to  the  person,  is 
no  excuse  for  joining  an  insurrection. 
United  States  v.  Vigol,  2  U.  S.  (2  Dall.) 
346;  bk.  I,  L.  ed.  409. 

In  the  war  with  the  Confederate  States, 
so-called,  the  rebels  are  at  the  same  time 
belligerents  and  traitors,  and  subject  to 
the  lialiilities  of  each;  while- the  United 

'  States  sustain  the  double  character  of 
belligerent  and  sovereign,  and  have  the 
rights  of  both,  their  rights  as  belliger- 
ents being  unimpaired  by  the  fact  that 
their  enemies  owe  allegiance.  The 
Lilla,  2  Sprague  (U.  S.)  177;  The 
Amy  Warwick,  2  Sprague  (U.S.)  123. 
And  see  Monongahela  Ins.  Co.  v.  Ches- 

^  ter,  43  Pa.  St.  491 ;  Cochran  v.  Tucker, 

3  Coldw.  (Tenn.)  186;  s.  c,  91  Am.  Dec. 
276.  ' 

Civil  war  exists  whenever  the  regular 
course  of  justice  .is  interrupted  by  re- 
volt, rebellion,  or  insurrection,  so  that 
the  courts  cannot  be  kept  open;  and  as 
against  the  rebels  the  legitimate  gov- 
ernment possesses  both  sovereign  and 
legitimate  rights.  See  The  Hiawatha, 
Blatchf  Pr.  Cas.  (U.  S.)  i;  United 
States  V.  The  W.  F.  Johnson,  18  Leg. 
Intel.  (jPa.)  334. 

A    civil    war   exists   when    a   party 

arises  in  a  State  which  no  longer  obeys 

•the  sovereign,  and  is  sufficiently  strong 

to  make  head  against  him,  or  when,  in 


a  republic,  the  nation  is  divided  into 
two  opposite  factions,  and  both  sides 
take  up  arms.  Usage  applies  the  term 
civil  war  to  every  war  between  members 
of  the  same  political  society.  Lawrence 
Wheaton's  Intern.  Law,  523. 

"Enemy  Territory." — The  district  or 
country  declared  hy  the  constituted 
authorities,  during  the  late  civil  war,  to 
be  in  insurrection  against  the  govern- 
ment of  the  United  States,  was  enemy 
territory,  and  all  the  people  residing 
within  such  district  were,  according  to 
public  law,  and  for  all  purposes  con- 
nected with  the  prosecution  of  the  war, 
liable  to  be  treated  by  the  United 
States,  pending  the  war,  and  while 
they  remained  within  the  lines  of  the 
insurrection,  as  enemies,  without  ref- 
erence to  their  personal  sentiments  and 
dispositions.  Ford  v.  Surget.  97  U.  S. 
(7  Otto)  1595;  bk.  24,  L.  ed.  T018. 

Same — Protection  of  Property. — The 
federal  court  has  never  gone  further,  in 
protectitig  the  property  of  citizens  re- 
siding in  the  insurrectionary  States 
from  judicial  sale,  (ban  to  declare  that, 
where  such  citizen  has  been  driven 
from  his  home  bv  a  special  militarv  or- 
der, and  forbidden  to  return,  judicial 
pi;oceedings  ai2;ainst  him  were  void. 
Washington  i_'niversitv  of  Mo.  v. 
Finch,  85  U.  S.  (18  Wall.)  106;  bk.  21, 
L.  ed.  818. 

Same — Change  in  Status  of  Country. — 
Upon  the  i-issuing  of  General  Butler's 
proclamation,  the  legal  status  of  New 
Orleans  and  its  inhabitants  with  respect 
to  the  United  States  became  changed; 
before  that  time  the  former  was  ene- 
my territory  and  the  latter  were  en- 
emies in  all  respects  as  if  the  pending 
strife  had  been  a  public  war  between 
the  United  States  and  a  foreign  bellig- 
erent and  the  city  had  been  a  part  of 
the  country  of  the  enemy^  although  the 
conflict  was  in  fact  only  a  domestic  in- 
surrection of  large  proportions.  Des- 
mare  v.  United  States,  93  U.  S.  (3 
Otto)  605;  bk.  23,  L.  ed.  559. 

1.  Hickman  v.  Jones,  76  U.  S.  (9 
Wall.)  197;  bk.  19,  L.  ed.  551;  Thoring- 
ton  V.  Smith,  75  U.  S.  (8  Wall.)  i;  bk. 
19,  L.  ed.  361 ;  United  States  v.  Keehler, 
76  U.  S.  (9  Wall.)  ,83;  bk.  19,  L.  ed. 
574;  Thomas  v.  Richmond,  79  U.-S.  (12 
Wall.)  349;  bk.  20,  L.  ed.  453;  White  v. 
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m.  Means  Employed  to  Stjppeess  Insuebection — 1.  Military 
Power  Employed  to  Suppress  Insurrection.^— The  paramount  law  com- 
mon to  all  countries  is  that  whatever  force  is  necessary  for  self 
defence  is  lawful.  This  law,  applied  nationally,  is  the  martial' 
law,  which  is  an  offshoot  of  the  common  law,  and  although  ordi- 
narily dormant  in  peace,  may  be  called  forth  by  insurrection  or 
.  invasion.^     The  State 


Hart,  80  U.  S.  (13  Wall.)  646;  bk.  20,  L. 
ed.685;  Sprott  w.  United  States,  87  U.  S. 
(20  Wall.)  459;  bk.  22,  L.  ed.  371; 
Dewing  v.  Perdicaries,  96  U.  S.  (6 
Otto)  193;  bk.  24,  L.  ed.  654;  Keith 
V.  Clark,  97  U.  S.  (7  Otto)  454;  bk.  24, 
L.  ed.  1071;  Stevens  v.  Griffith,  iii  U. 
S.  48;  bk.  28,  L.  ed.  348. 

ElgJits  of  Belligerents. — Until  the  fed- 
eral government  recognizes  a  state  of 
war  as  existing  between  a  foreign  gov- 
ernment and  an  insurgent  province, 
the,  rights  of  the  latter  as  a  belligerent 
cannot  be  admitted.  A  court's  action 
in  such  case  depends  entirely  on  that 
'  of  the  general  government.  Dimond 
ti.  Petit,  2  La,  Ann.  537;  s.  c,  46  Am. 
Dec   556. 

The  recognition  of  rebel  helligerency 
by  other  governments  clothe  insurgents 
with  a  quasi  sovereignty  for  war  pur- 
poses, and  makes  them  in  the  view  of 
courts  lawful  combatants  Such  recog- 
nition is  the  province  of  the  political 
and  executive  departments  onl^-. 
Courts  must  follow,  and  cannot  lead, 
the  executive.  Until  recognition,  the 
former  order  of  things  in  foreign  states 
is  considered  by  the  courts  as  continu- 
ing; courts  have  no  authority  to  insti- 
tute an  original  inquiry  into  the  con- 
ditions of  a  foreign  strife  in  order  to  de- 
termine whether  it  should  be  deemed 
mere  sedition  and  rebellion  or  a  tech- 
nical civil  war  carrying  with  it  belliger- 
ent rights  in  the  rebels.  The  Ambrose 
Light,  2e,  Fed,  Rep. 408. 

The  confederate  government  was  re- 
garded by  the  courts  as  simply  the  mili- 
tary representative  of  the  insurrection 
against  the  authority  of  the  United 
States.  Ford.  v.  Surget,  97  U.  S.  (7 
Otto)  594-;  bk.  24,  L.  ed.  1018. 

By  its  act  of  secession  and  rebellion 
no  rebel  State  ceased  to  be  a  State  of 
the  Union. '  The  citizens  of  any  such 
State  did  not,  by  such  secession  and  re- 
bellion, cease  to  be  citizens  of  the 
Union.  Ford  v.  Surget,  97  U.  S.  (7 
Otto)  594;  bk.  24,  L.  ed.  1018. 

To  the  confederate  army  was,  how- 
ever, conceded,  in  the  interest  of  hu- 
manity, and  to  prevent  the  cruelties  of 


reprisals  and  retaliation,  such  belliger-* 
ent  rights  as  belonged,  under  the  laws 
of  nations,  to  the  armies  of  independent 
governments  engaged  in  war  against 
each  other — that  concession  placing  the' 
soldiers  and  officers  of  the  rebel  army,: 
as  to  all  matters  directly  connected 
with  the  mode  of  prosecuting  the  war,, 
"on  the  footing  of  those  engaged  in- 
lawful  .  war,"  and  exempting  "  them 
from  liability  for  acts  of  legitimate- 
warfare."  Ford  V.  Surget,  97  U.  S.  (']■ 
Otto)  594;  bk.  24.  L.  ed.  1018. 

1.  2  Hare's  Am.  Const.  Law  924. 

Powers  of  Congress. — Congress,  to- 
wliich  is  confided  the  power  to  make 
war,  to  suppress  insurrection,  to  levy 
taxes,  to  make  rules  concerning  cap- 
tures on  land  and  on  sea,  is  not  de- 
prived of  these  powers  when  the  neces-' 
sity  for  their  exercise'  is  called  out  by 
domestic  insurrection  and  internal  civil 
war.  Tyler  v.  Defrees,  78  U.  S.  (11 
Wall.)  331;  bk.  20,  L.  ed.  161. 

"The  power  of  regulating  the  militia,, 
and  of  commanding  its  services  in  times; 
of  insurrection  and  invasion,  are  (as  it 
has  been  emphatically  said  they  are) 
natural  incidents  to  the  duties  of  super- 
intending the  common  defence,  and.  of 
watching  over  the  internal  peace  of  the 
confederacy."  These  powers  must  be  so» 
construed  as  to  the  modes  of  their  ex- 
ercise as  not  to  defeat  the  great  end  in 
view.  Martin  v.  Mott,.  25  U.  S.  (12 
Wheat.)  19;  bk.  6,  L.  ed.  537. 

The  constitution  authorizes  martial  , 
law  proper  to  be  exercised  within  the 
limits  of  the  United  States  in.  time  of 
invasion  or  insurrection,  or  during  civil' 
war,  within  the  limits  of  the  States  not 
in  actual  rebeliion,  when  the  public  dan- 
ger requires  its  exercise.  It  may  be- 
called  into  action  by  congress,  or  in  a. 
case  of  justifying  or  excusing  peril,  by 
the  president,  when  ordinary  law  pO' 
longer  adequately  secures  public  safety 
and  private  rights.  Ex  parte  Milligan,. 
71  U.  S.  (4  Wall  2);  bk.  18,  L.  ed. 
281. 

A  state  may  use  its  military  power  to 
put  down  an  armed  insurrection  too- 
strong  to   be   controlled   by  the    civil 
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itself  must  determine  what  degree  of  force  the  crisis  demands.* 

2.  Confiscation  of  Property. — Confiscation  of  property  is  a  means 

of   suppressing  insurrection.     The  acts  of   congress  authorizing 


authority.  Luther  v.  Borden,  48  U.  S. 
(7  How.)  i;  bk.  12,  L.  ed.  581. 

Power  of  President. — The  act  of  con- 
gress, February  28th,  1795,  authorizes 
the  president  to  call  out  tlae  militia  to 
suppress  an  insurrection  against  a  state 
government  on  application  of  the  legis- 
lature or  executive  of  the  state.  Luther 
V.  Borden  et  ah,  48  U.  S.  (7  How.)  i; 
bk.  12,  L.  ed.  581. 

The  act-  of  the  2nd  of  May,  1792, 
which  is  re-enacted  almost  verbatim  by 
that  of  the  28th  of  February.  1795, 
authorizes  the  president  of  the  United 
States,  in  case  of  invasion,  or  of  immi- 
nent danger  of  it,  or  when  it  may  be 
necessary  for  executing  the  laws  of  the 
United  States,  or  to  suppress  insurrec- 
tion, to  call  forth  such  number  of 
the  militia  of  the  states  most  con- 
venient to  the  scene  of  action  as  he 
may  judge  necessary,  and  to  issue  his 
orders  for  that  purpose  to  such  ofBcer 
of  the  militia  as  he  shall  think  proper. 
Houston  V.  Moore,  18  U.  S.  (5  Wheat.) 
13;  bk.  5,  L.  ed.  22. 

The  authority  to  decide  whether  the 
exigencies  contemplated  in  the  consti- 
tution of  the  United  States  and  the  act 
of  congress  of  1795,  ch.  lOi,  in  which  the 
president  has  the  authority  to  call  forth 
the  militia,  have  arisen,  is  exclusively 
vested  in. the  president,  and  his  decision 
is  conclusive  upon  all  other  persons. 
Martin  v.  Mott,  25  U.  S.  (12  Wheat.) 
19;  bk.  6,  L.  ed.  537.  McCall's  Case,  5 
Phila.  (Pa.)  259. 

1.  Luther  v.  Borden,  48  U.  S.  (7 
How.)  i;  bk.  12,  L.  ed   581. 

Declaring  Martial  Law. — There  are 
numerous  instances  in  which  martial 
law  has  been  declared  and  enforced  in 
time  of  rebellion  and  insurrection,  not 
only  in  India  and  British  colonial  pos- 
sessions, but  also  in  England  and  Ire- 
land. Grant  v  Gould,  2  H.  Black  98; 
Stephen,  Commentaries,  vol.  2,  p, 602; 
Hansard,  Pari.  Deb.,  N.  S.,  vol.  li,  3rd 
series,  vol  115;  i  Bl.  Com.  136;  Bow- 
yer.  Universal  Pub.  Law  424;  Hallock, 
Internat.  Law  and  Laws  of  War,  375. 

Same — By  tlie  President..— Under  the 
fifth  section  of  the  act  of  July  13th, 
1861,  providing  that  the  president  by 
proclamation  might  declare  the  inhab- 
itants of  a  State,  or  any  section  or  part 
thereof,  to  be  in  a  state  of  insurrection 


against  the  United  States,  the  people  ot 
such  parts  of  the  insurgent  states  as 
came  under  national  occupation  and 
control  were  treated  as  if  their  rela- 
tions to  the  national  government  had 
not  been  interrupted;  and  vessels  be- 
longing to  citizens  residing  within  such 
excepted  districts,  or  neutrals  residing 
there  and  not  affected  by  any  attempts 
to  run  the  blockade,  or  by  any  act  of 
hostility  against  the  United. States,. after 
the  publication  of  the  proclamation, 
must  be  regarded  as  protected  by  its 
terms.  Cook  v.  United  States,  69  U. 
S.)  2  Wall.)  218;  bk.  17,  L.  ed.  866. 

The  government  had  the  same  power 
and  rights  in  territory  held  by  it  by 
conquest  in  the  insurrectionary  states  as 
if  the  territory  had  belonged  to  a 
foreign  country,  and  had  been  sub- 
jected in  a  foreign  war.  New  Orleans 
V.  N.  Y.  Mail  Steamship  Co.,  87  U.  S. 
(20  Wall.)  387;  bk.  22,  L.  ed.  354. 

After  martial  law  is  declared  by  a 
State  in  suppressing  an  insurrection,  a 
military  officer  may  arrest  anyone  who 
he  has  reasonable  cause  to  believe  was 
engaged  in  the  insurrection,  or  order  a 
house  to  be  forcibly  entered;  but  no 
more  force  can  be  used  than  is  neces- 
sary to  accomplish  the  object.  And  if 
the  power  is  exercised  for  the  purpose 
of  oppression,  or  an  injury  wilfully  done 
to  person  or  property,  the  person  by 
whom  or  by  whose  order  it  is  com- 
mitted is  answerable.  Luther  t'.  Borden, 
48  U.  S.  (7  How.)  i;  bk.  t2,  L.  ed.  581. 

A  commanding  officer  In  the  ordinary 
course  of  a  campaign  owes  no  account, 
save  to  his  own  conscience,  for  denying 
quarter  to  a  flying  enemy.  The  rule 
holds  good  when  insurgents  take  the 
field  against  the  government,  and  they 
may  be  dealt  with  in  an^-  way  which 
the  laws  of  war  permit  in  the  case  of  a 
foreign  enemy.  There  is,  and  from  the 
nature  of  the  case  can  be,  no.  distinction 
in  this  regard  between  an  intestine  and 
a  foreign  war,  because  the  government 
would  otherwise  be  at  a  disadvantage 
in  dealing  with  rebellion.  But  the  rule 
is  confined  to  the  forces  arrayed  on 
either  side,  and  does  not  extend  to  the 
citizens- who  take  no  part  in  the  mil- 
itary operations,  although  they  may 
sympathize  with  the  insurgents.  2 
Hare's  Am.  Const.  Law,  932. 
')9 
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confiscation  were  a  legitimate  exercise  of  the  war  power,  and  are 
constitutional.* 


1.  Miller  v.  United  States,  78  U.  S. 
(II  Wall.)  268;  bk.  20,  L.  ed.  135; 
United  States  v.  Republican  Banner 
Office,  II  Pittsb.  Leg.  J.  (Pa.)  153. 

Sentence  of  confiscation,  if  duly  ren- 
dered, rises  superior  to  all  liens  and 
equities.  (W.  Dist  of  Pa.,  1862).  United 
States  V.  The  Isaac  Hammett,  2  Pittsb. 
(Pa.)  358- 

Confiscation — Constitutionality  of  Law. 
— The  act  of  July  13th,  1861,  providing 
for  the  seizure  and  confiscation  of  ves- 
sels belonging  to  the  citizens  of  States 
in  insurrection,  is  within  the  legislative 
competency  of  congress.  The  Ned, 
Blatchf.  Pr.  Cas.  (U.  S.)  119. 

The  act  of  congress  of  August  6th, 
1861,  authorizes  proceedings  in  the  cir- 
cuit court  for  conderaation  of 
property  used  in  aid  of  re- 
bellion; and  vrhere  a  manufactory  of 
arms  for  the  use  of  insurgents  was  es- 
tablished on  ground  leased  with  the 
knowledge  and  consent  of  the  lessor, 
the  land  became  lawfully  subject  to 
prize  and  capture.  Union  Ins.  Co.  v. 
United  States,  73  U.  S.  (6  Wall.)  759; 
bk.  18,  L.  ed.  879. 

A  vessel  and  her  cargo  owned  by 
residents  In  an  Insurrectionary  State  in 
the  war  of  1861-65  are  enemy's  proper- 
ty, and  are  subject  in  the  federal  courts 
to  condemnation  as  prize  of  war.  The 
Sally  Magee,  Blatchf  Pr.  Cas.  (U.  S.) 
382;  afrd.7oU.  S.  (3  Wall.)  451;  bk.  18, 
L.  ed.  197;  The  Crenshaw,  Blatchf.  Pr. 
Cas.  (U.  S  )  2. 

The  cotton  of  a  citizen  of  a  district  In 
Insurrection,  taken  as  maritime  prize 
should  be  delivered  over  to  or  its  pro- 
ceeds paid  into  the  treasury  of  the 
United  States  in  order  that  the  claim- 
ant may  have  the  opportunity  hereaf- 
ter to  assert  a  claim  to  it.  Mrs.  Alex- 
ander's Cotton,  69  U.  S.  (2  Wall  )  404; 
bk.  17,  L.  ed.  915. 

"Prize  and  Capture" — Statutory  Con- 
struction.— The  employment  of  the 
phrase  "prize  and  capture,"  in  the  act 
of  August  6th  1861  (12  St.  319,  now 
Rev.  St.,  §  5308),  declaring  private 
property  used  in  promoting  insurrec- 
tion to  be  "lawful  subject  of  prize  and 
capture  wherever  found," — does  not 
limit  the  operation  of  the  act  to  proper- 
ty taken  at  sea.  Property  found  on 
shore,  or  even  land  itself,  may  be  con- 
demned under  the  act.  N.  Dist.  of  Ga., 
1868,  United  States  v.  The  Athens 
Armory,  2  Abb.  (U.  S.)  129. 


Confiscation  of  Property — Informers. 

— After  a  proceeding  has  been  insti- 
tuted, under  the  act  of  August  6th, 
1861,  ch.  68,  ^  3  (12  St.  319,  now  Rev. 
St.,  §  S3^i)i  t°  confiscate  prop- 
etry  used  for  insurrectionary  pur- 
poses by  the  attorney  general  alone,  and 
wholly  for  the  benefit  of  the 
United  States,  and  after  issue  has  been 
joined  and  proofs  furnished  b3'  other 
parties,  no  person  can  come  in  assert- 
ing himself  to  have  been  the  informer, 
and  so  share  the  benefit  of  the  proceed- 
ing. Supreme  Ct.,  1866,  Francis  v. 
United  States,  72  U.  S.  (5  Wall.)  338; 
bk.  18,  L.  ed.  603. 

Same  —  Condemnation  of  Vessel. — 
Where  a  vessel  liable  to  condemnation 
under  the  act  of  July  13th,  1861,  in  re- 
stricting trade  with  districts  in  insur- 
rection, >vas  actually  condemned  under 
the  principle  of  international  law,  the 
court  is  not  bound  to  apply  the  statute 
as  though  she  had  been  condemned  in 
a  proceeding  under  it.     The  Hampton, 

72  U.  S.    (5   Wall)   372;  bk.  18,  L.  ed. 

659- 

The  acceptance  by  a  vessel  of  a  clear- 
ance under  the  confederate  states  be- 
fore open  hostilities  were  set  on  foot  by 
the  insurgent  states,  will  be  regarded 
in  a  prize  court  as  taking  place  previ- 
ous to  the  recognition  by  the  govern' 
ment  of  an  existing  state  of  civil  war 
between  the  insurgent  portion  of  the 
country  and  the  government.  The 
Hannah  M.Johnson,  Blatchf.  Pr.  Cas. 
(U.  S.)  97: 

Same — Consent  of  Owner  to  Employ- 
ment.— The  statute  of  August  6th,  1S61, 
I  'jgarded  the  consent  of  the  owner  to 
the  employment  of  his  property  in  the 
rebellion  as  an  offence,  and  inflicted 
forfeiture  as  a  penalty,  and  the  general 
pardon  of  the  owner  relieved  him  from  so 
much  of  the  penalty  as  accrued  to  the 
United  States.     Armstrong's  Foundry, 

73  U.  S.  (6  Wall.)  766;  bk.  18,  L.  ed. 
882. 

Giving  Aid  and  Comfort  to  Rebellion. 
— It  is  not  giving  aid  and  comfort  to 
the  rebellion  for  an  alien,  resident 
abroad,  to  purchase  the  products  of  the 
insurrectionary  districts  for  ordinary 
business  purposes  through  a  commer- 
cial house  within  the  rebel  lines,  and  to 
accept  and 'pay  drafts  abroad  drawn 
for  the  purchase  price  of  the  products. 
Nor  does  such  a  transaction  violate 
any  statute    of  the   United    States,  or 
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3.  Eestraint  of  Commercial  Intercourse. — Restraint  of  commercial 
intercourse  is  a  means  of  suppressing  insurrection.  In  the  late 
war  of  the  rebellion,  commercial  intercourse  between  the  in- 
habitants of  territory  in  insurrection  and  those  of  territory  not  in 
insurrection,  except  under  the  license  of  the  president,  and  accord- 
ing to  regulations  prescribed  by  the  secretary  of  the  treasury,  was 
entirely  and  lawfully  prohibited.*  Where  intercourse  between  the 
inhabitants  of  two  belligerent  sections  is  prohibited  by  proclama- 
tion of  the  president  as  provided  by  the  statute,  a  contract  of  sale 
between  the  inhabitants  of  such  sections  is  void,  and  a  suit  cannot 
be  maintained  thereon  for  the  benefit  of  the  vendee.* 


any  rule  of  public  law.  Ct.  of  Claims, 
1870,  Harrison  v.  United  States,  6  Ct. 
ofCl.  (U.  S.)323. 

Under  the  act  of  July  13th,  1861,  which 
provides  for  forfeiture  of  goods  upon 
vessels  carrying  on  trade  between  the 
United  States  and  interdicted  ports,  to- 
gether with  the  vessel  or  vehicle  con- 
veying the  same, — goods  forming  the 
cargo  of  a  vessel  proceeding  to  a  point 
in  the  insurrectionary  States  are  liable 
to  forfeiture  only  while  in  transit,  and 
the  vessel  only  while  the  contraband 
cargo  is  on  board.  Dist.  of  Md.,  1864, 
United  States  v.  Hatch,  4  Am.  L.  Reg. 
N.  S.  289. 

An  unofficial  Informer  in  proceedings 
for  the  confiscation  of  property'  of  those 
in  insurrection  against  the  United 
States  is  liable  for  costs  and  damages 
in  case  of  judgment  in  favor  of  the 
claimants.  Francis  v.  United  States, 
72  U.  S.  (5  Wall.)  338;  bk.  18,  L.  ed. 
603. 

1.  Whitenbury  v.  United  States 
{"The  Ouachita  Cotton"),  73  U.  S.  (6 
Wall.)  521;  bk.  18,  L.  ed.935;  Hamilton 
V.  Dillin,  88  U.  S.  (21  Wall.)  73;  bk.  22, 
L.  ed.  528. 

The  act  of  congress  of  July  13th,  1861, 
for  the  prohibition  of  commercial  In- 
tercourse with  insurrectionary  districts 
is  not  in  terms  a  temporary  act,  nor 
does  the  provision  limiting  the  com- 
raercial  restrictions  therein  established 
to  the  duration  of  hostilities  give  it 
that  character.  The  Reform,  70  U.  S. 
(3  Wall.)  617;  bk.  18,  L.  ed.  105. 

It  was  not  until  the  proclamation  of 
August  i6th,  1861,  that  commercial  in- 
tercourse in  general  between  the  States 
designated  as  in  insurrection  and  those 
of  loyal  States  oecame  unlawful.  Su- 
preme Ct.,  1875,  Matthews  v.  McStea, 
91  U.  S.  (i  Otto)  7;  bk.  23," L.  ed.  188. 

War  of  the  Confederate  States. — It 
must  be   regarded  as   settled  that  the 


late  war  between  the  so  called  Confed- 
erate States  and  the  United  States  was 
a  public  wai*,  and  a  war  not  only  be- 
tween the  respective  governments,  but 
between  all  the  inhabitants  of  the  one 
territory  on  the  one  side,  and  all  the 
inhabitants  of  the  other  territory  on 
the  other  side,  so  that  all  the  people  of 
each  must  be  regarded  as  having  been 
enemies  of  all  the  people  of  the  other 
during  the  continuance  of  the  war. 
And  not  only  on  general  principles  did 
the  existence  of  such  war  import  a  pro- 
hibition of  .ill  unlicensed  commercial 
or  business  intercourse  and  corre- 
spondence between  persons  domiciled 
in  the  one  territory  and  persons  domi- 
ciled in  the  other,  but  by  the  express 
provision  of  the  act  of  July  13th, 1861,  and 
of  the  proclamation  of  the  president  of 
August  1861,  issued  in  pursuance 
thereof,  all  commercial  intercourse  be- 
tween the  territory'  that  was  in  a  state 
of  insurrection  against  the  United 
States,  and  the  citizens  of  the  rest 
of  the  United  States,  became  un- 
lawful during  the  continuance  of 
such  condition  of  hostility.  Kana- 
wha Coal  Co.  V.  Kanawha  etc.  Coal 
Co.,  7Blatchf.  (U.  S.)  391. 

2.  Cutner  v.  United  States,  84  U.  S. 
(17  Wall.)  517  ;  bk.  21,  L.  ed.  656. 

Trading  with  Enemy —The  doctrines 
of  international  or  public  law  and  ex- 
press legislative  declaration  avoid  a. 
contract  unlicensed  or  unauthorized  by 
government,  made  during  the  rebel- 
lion, between  a  resident  of  an  insur- 
rectionary State  and  a  State  which 
Was  loyal  to  the  Union;  and  after  the 
war  has  terminated  the  defendant,  in 
an  action  founded  upon  such  a  con- 
tract, may  plead  the  illegality  thereof 
as  a  defence.  8th  Circ.  (Iowa),  1871, 
Phillips  w.  Hatch,  I  Dill.  (U.  S.)  571; 
3  Am.  L.  T.  (U.  S.)  191. 

Where  a  citizen  of  New  Orleans,  af- 
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ter  its  subjugation  bj  the  federal  forces 
in  the  late  war,  went  within  the  rebel 
lines  and  engaged  actively  in  the  ser- 
vices of  the  rebel  government,  and 
while  so  engaged  acquired  the  owner- 
ship of  cotton,  his  contracts  for  the 
cotton  were  clearly  illegal  and  void 
and  gave  him  no  title.  Desmare  v. 
United  States,  93  U.  S.  (3  Otto)  605; 
bk.  23,  L.  ed.  559. 

A  purchase  of  cotton  made  by  a 
citizen  of  New  Orleans  of  the 
agent  of  the  treasury  department  of  the 
Confederate  States  within  the  confed- 
erate lines  was  illegal;  such  purchase 
is  not  protected  by  a  license  in  con- 
formity with  treasury  regulations  is- 
sued under  the  actof  July  .13th,  i85i,  to 
trade  generally  within  the  insurgent 
territory.  McKee  v.  United  States, 
75  U.  S.  (8  Wall.)  163;   bk.   19,  L.  ed. 

329- 

The  act  of  July  17th,  1863,  so  far  re- 
stricts the  provisions  of  the  act  of  July 
13th,  1861,  as  to  render  void  all  purchases 
made  of  those  holding  official  relation 
to  the  government  of  the  Confederate 
States,  even  by  those  having  a  license 
to  trade  in  the  insurgent  territory,  is- 
sued under  the  provisions  of  the  act  of 
iSCi.  S.  Dist.  of  111.,  1864;  United  States 
V.  137  Bales  of  Cotton,  Int.  Rev.  Cas. 
(U.  S.)  70. 

Under  the  act  of  July  13th,  1861,  the 
president  alone  could  license  and  per- 
mit commercial  intercourse  with  any 
State  or  section  in' a  state  of  insurrec- 
tion. The  Sea  Lion  v.  United  States 
("The  Sea  Lion"),  72  U.  S.  (5  Wall.) 
630;  bk.  18,  L.  ed.  618.  United  States 
V.  The  Reform  ("  The  Reform  "),  70 
U.  S.  (3  Wall.)  617;  bk.  18,  L.  ed. 
105. 

A  treasury  license  to  trade  generally 
within  the  insurgent  territory  would 
not  authorize  a  purchase  from  an  im- 
portant oiBcial  of  the  Confederate 
States.  Such  property  was  liable  to 
seizure  at  the  place  of  purchase,  and  to 
condemnation.  McKee,  v.  United 
States,  75  U.  S.  (8  Wall.)  163;  bk.  19, 
L.ed.  329. 

Licenses  given  by  the  military  au- 
thorities were  nullities,  and  conferred 
no  rights  whatever.  Whitenbury  v. 
United  States  ("The  Ouachita  Cot- 
ton"), 73  U.  S.  (6  Wall.)  521;  bk.  18,  L. 

ed-  93S- 
Conditions  Imt>osed  hy  Government. — 

The  United  States  government  had 
power  to  impose  a  condition  requiring 
the  payment  of  four  cents  per  pound 
for  a  permit  to  purchase  cotton    in  and 
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transported  from  the  insurrectionary 
States  during  the  late  civil  war.  Ham- 
ilton -v.  Dillin,  88  U.  S.  (21  Wall.)  73J 
bk.  22,  L.  ed.  528. 

Under  the  acts  of  congress  and  the 
proclamation  of  the  president  declar- 
ing commercial  inrercourse  between 
inhabitants  of  the  States  in  rebellion 
and  other  citizens  of  the  United  States 
unlawful,  unless  a  special  licence  was 
obtained,  a  purchase  of  cotton  by  a  citi- 
zen of  Ohio  from  an  inhabitant  of  an 
insurrectionary  district  passed  no  title. 
Such  cotton  is  liable  to  seizure  and  con- 
demnation. S.  Dist.  of  111.  1864; 
United  States  v.  910  Bales  of  CottoHf 
Int.  Rev.  Cas.  (U.  S.)  66;  s.  p.,  E. 
Dist.  of  Mo.,  1863;  United  States  -u. 
269)^  Bales  of  Cotton,  Int.  Rev.  Cas. 
(U.  S.)  2,  64;  S.  Dist.  of  New  York, 
1862;  The  John  Gilpin,  Blatchf.  Pr. 
Cas.  (U.  S.)  291. 

Sectiop  8  of  the  act  of  congress- 
July  2nd,i864,authorizing  agents  to  pur- 
chase for  the  United  States  any  prod- 
ucts of  States  declared  to  be  in  insur- 
rection, conferred  no  power  to  license 
trading  within  the  military  lines  of  the 
enemy.  United  States  v.  Lane,  75  U. 
S.  (8  Wall.)  185;  bk.  .19,  L.  ed.  445. 

Under  the  proclamation  of  the  presi- 
dent of  March  31st,  1863,  the  whole  in- 
surrectionary States  were  placed  on. 
the  same  footing  as  to  intercourse  witlL 
the  loyal  States,  but  trade,  in  conform- 
ity with  a  license  granted  Ijy  the  presi- 
dent through  the  secretary  of  the  treas- 
ury, and  the  regulations  prescribed, 
was  lawful  in  whatsoever  part  of  the- 
insurrectionary  country  it  was  carried, 
on,  and  a  contract  to  carry  on  trade  in 
conformity  thereto  was  lawful.  Gra- 
ham  V.  Merrill,  5  Coldw.  (Tenn.)  622. 

A  purchasing  agent  of  the  United. 
States  had  no  authority  to  purchase 
products  of  insurrectionary  States,  ex- 
cept from  the  party  who  either  owned 
or  controlled  them,  or  to  purchase 
within  the  rebel  lines.  Neither  the  law 
nor  the  regulations  through  which  it 
was  administered  will  protect  a  specu- 
lation wherein  the  products  contracted 
to  be  sold  were  to  be  procured  by  the 
contractor  within  the  rebel  lines  after- 
the  contract  was  made.  Maddox  v.. 
United  States,  82  U.  S.  (15  Wall.)  58;. 
bk.  21.  L.  ed.  61. 

An  order,  excepting  a  person  from  the 
provisions  of  the  Nonintercourse  act, 
for  the  delivery  and  sale  to  the  United 
States  of  products  of  the  insurrection- 
ary States,  which  he  claims  to  own  and 
which  he  has  arrangements  with  parties 
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4.  Denial  of  Courts  of  Justice  to  Insurgents. — A  citizen  of  a  State 
in  insurrection  has,  legally,  no  standing  in  a  court  of  the  United 
States.  1 


for,  does  not  give  nirn  authority  to 
trade  or  to  make  future  purcliases. 
Walker  v.  United  States,  io6  U.  S. 
(i6  Otto)  413;  bk.  27,  L.  ed.  266. 

The  act  of  July  2nd,  1864,  recognized 
and  confirmed  the  regulations  of  the 
secretary  of  the  treasury  on  the  sub- 
ject of  commercial  intercourse  with  a 
State  in  insurrection.  United  States  x". 
Grossmeyer,  76  U.  S.  (9  Wall.)  72;  bk. 
19,  L.  ed.  627. 

Tlie  treasury  regulation  No.  22,  for- 
bidding all  transportation  of  coin  or 
bullion  to  any  State  or  section  decl  ired 
by  the  president's  proclamation  to  be 
in  insurrection,  was  valid  and  was 
authorized  by  the  act  of  May  20th,  1862. 
Gay's  Gold,  80  U.  S.  (13  Wall.)  358; 
bk.  20,  L.  ed.  606. 

A  sale  of  land  under  a  power  in  a  deed 
of  trust  executed  before  the  late  civil 
war  to  secure  the  payment  of  promis- 
sory notes,  held  valid,  notwithstand- 
ing it  took  place  during  the  war  and 
the  grantees  therein  were  citizens  and 
residents  of  one  of  the  States  declared 
to  be  in  insurrection  at  the  time  of  the 
sale.  The  property  of  such  citizens 
found  in  a  loyal  State  is  liable  to  seiz- 
ure and  sale  for  debts  contracted  before 
the  outbreak  of  the  war,  as  in  the  case 
of  other  nonresidents.  Supreme  Ct., 
1873,  University  v.  Finch,  81;  U.  S.  (18 
Wall.)  106;  bk!  21,  L.  ed.  8r8.  Com- 
pare Fernandez  v.  United  States,  7  Ct. 
of  CI.  541. 

Tbe  fact  that  a  mortgage  was  made 
in  the  enemy's  territory  to  a  loyal  citi- 
zen of  the  United  States  does  not  neces- 
sarily imply  unlawful  intercourse  be- 
tween the  parties  contrary  to  the 
proclamation  of  the  president,  of  the 
date  of  August  i6th,  1861, 12  Stat..  1262, 
under  the  authority  of  the  act  of  July 
13th,  1861,  ch.  3.  §  5;  United  States  v. 
Quigley.  163  U.  S.  (13  Otto)  595;  bk.  26, 
L.   ed.  524.  ' 

A  contract  made  in  1862,  between 
French  subjects  residing  in  France,  of 
the  one  part,  and  persons  residing  with- 
in the  rebel  lines,  and  within  the  limits 
of  the  insurrectionary  States  of  the 
United  States,  of  the  other,  was  not  a 
traffic  between  enemies  forbidden  by 
the  law  of  nations,  the  president's 
proclamation,  or  the  acts  of  congress. 
.  Devot  V.  Marx,  19  La.  Ann,  491. 

The  effect  of  the  Appropriation  act 


was  that  it  authorized  the  secretary  of 
the  interior  to  expend  the  sum  appro- 
priated in  purchase  of  cotton  seed  in 
the  places  indicated  in  the  act,  and  tO' 
cause  the  same  to  be  transported  here 
for  general  distribution.  He  had  no 
power  whatever  to  authorize  the  agent 
to  transport  merchandise  to  any  state 
or  district  declared  to  be  in  a  state  of" 
insurrection,  under  the  provision  of  a- 
prior  act.  United  States  v.  The  Re- 
form ("The  Reform"),  70  U.  S.(3  Wall.) 
617;  bk.  18,  L.  ed.  105. 

The  Appropriation  act  of  February 
13th,  1862,  is- not  repugnant  to  the  pro- 
vision of  the  prior  act  prohibiting 
commercial  intercourse  between  States 
or  districts  in  insurrection  and  the  rest  of' 
the  United  States.  United  States  v. 
The  Reform  ("The  Reform"),  70  U.  S. 
(3  Wall.)  617;  bk.  18,  L.  ed.  105. 

The  act  of  congress  July  13th,  1861, 
prescribes  that  the  president  shall 
license  trade  with  districts  in  insurrec- 
tion. The  Sea  Lion  v.  United  States, 
72  U.  S.  (5  Wall.)  C30;  bk.  iS,  L.  ed. 
6.9. 

A  license  from  a  special  agent  of  the 
treasury  department  to  carry  on  such 
coiTimercial  intercourse  was  a  nullity 
and  gave  to  tlie  vessel  and  cargo  no- 
protection.  They  were  as  much  liable- 
to  capture  and  condemnation  as  any 
other  vessel  or  cargo  leaving  a  block- 
aded port  and  coming  within  reach  of" 
a  blockading  vessel.  The  Sea  Lion  v.. 
United  States  ("The  Sea  Lion"),  72  U.. 
S.  (s  Wall.)  630;  bk.  18  L.  ed.6i8.. 

1.   S.    Dist.  ofN.    Y.    1863,  The  D.. 
Sargeant,  Blatchf   Pr,   Cas.  576. 

From  and  after  the  act  of  July  r3th, 
1861,  and  the  president's  proclamation 
of  August  i6th,  1861,  pursuant  thereto, 
declaring  the  inhabitants  of  Arkansas  to 
be  in  a  state  of  insurrection  against  the 
United  States,  and  until  the  determina- 
tion of  such  insurrection,  an  inhabitant 
of  Arkansas  could  not  maintain  an  ac- 
tion in  the  courts  within  the  State  of 
Oregon  against  an  inhabitant  of  the 
latter  State;  and  therefore  the  period 
during  which  such  insurrection  existed 
is  not  to  be  counted  as  a  part  of  the 
time  limited  for  the  commencement  of" 
such  an  action.  9th  Circ.  (Oreg.)  1S70, 
Chappelle  v.  Olney,  i  Sawy.  (IT.  S.) 
401;  4  Am.  L.  T.  (U.  S.)  30. 

The   act  of  July  13th,  1861,  impliedlj 
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5.  Legislative  Acts  of  Insurgents  Held  Void, — An  act  of  an  insur- 
gent State  legislature,  intended  to  aid  rebellion,  can  be  given  no 
effect  by  the  courts.*  , 


authorized  the  president,  so  long  as 
■congress  did  not  otherwise  provide,  to 
declare  by  proclamation  that  the  insur- 
rection before  declared  b_v  him  to 
exist  had  ceased  as  to  the  inhabitants 
of  any  State  or  section  thereof.  And 
the  president  having  declared  the  in- 
habitants of  Arkansas  in  a  state  of  in- 
surrection, the  court  does  not  judicially 
know  that  any  portion  of  them,  then  or 
afterward,  were  within  the  exception  in 
the  proclamation,  because  they  in  fact 
maintained  a  loyal  adhesion  to  the 
Union,  or  '  inhabited  a  portion  of  the 
State  occupied  and  controlled  by  the 
forces  of  the  United  States.  gth  Circ. 
(Oreg.)  1S70,  Chappelle  v.  Olney,  i 
Sawy.  (U.  S.)  401;  4  Am.  L.  T.  (U.  S.) 

3°- 

Ordinarily,  acts  done  by  persons  in 
arms  against  the  government  are 
tainted  with  tlie  Illegality  of  the  end  In 
view,  and  punishable  by  the  criminal 
law,  or  they  are  a  ground  for  the  re- 
covery of  damages  under  the  civil  law; 
but  when  an  insurrection  assumes  the 
proportions  of  a  civil  war,  the  relations 
of  the  insurgents  among  themselves  are 
the  same  as  if  they  were  the  subjects  of 
an  alien  and  hostile  power,  and  no  one 
of  them  can  maintain  an  action  against 
another  for  the  consequences  of  a  state 
of  things  to  which  they  all  impliedly 
agreed.  2  Hare's  Am.  Const.  Law, 
764. 

1.  Texas  v.  White,  74  U.  S.  (7  Wall.) 
700;  bk.  ig,  L.  ed.  227. 

The  rebellion  was  only  an  insurrec- 
tion ;  there  was  no  rebel  government 
de  facto,  so  as  to  give  any  legal  efBcacy 
to  its  acts.  Hickman  v.  Jones,  76  U. 
S.  (9  Wall.),  197;  bk.  ig,  L.  ed.  551. 

The  legislature  of  any  State  in  insur- 
rection cannot  be  regarded  in  the 
courts  of  the  United  States  as  a  lawful 
legislature,-  or  its  acts  as  lawful  acts. 
ISIevertheless,  the  rebel  government  in 
any  such  Stale  was  its  only,  actual  gov- 
ernment, which,  having  displaced  the 
regular  and  lawful  authority  and  es- 
tablished itself  in  the  customary  seats  of 
power  and  in  the  exercise  of  the  ordi- 
nary functions  of  administration,  con- 
stituted a  de  facto  government,  whose 
acts  during  its  existence  as  such  would 
te  effectual,  and,  in  many  respects, 
valid.  The  acts  of  such  a  de  facto 
though    unlawful    government,    which 


must  be  regarded  as  valid,  are  those 
that  are  necessary  to  peace  and  good 
order  among  citizens;  such,  for  example, 
as  acts  sanctioning  and  protecting  mar- 
riage and  the  domestic  relations,  govern- 
ing the  course  of  descents,  regulating  the 
conveyance  and  transfer  of  property, 
real  and  personal,  and  providing 
remedies  for  injuries  to  persons  and  es- 
tate, and  other  similar  acts.  The  acts 
of  such  a  government  which  must  be 
regarded  as  invalid  and  void  are  those 
that  were  in  furtherance  or  support  of 
rebellion  against  the  United  States  or 
intended  to  defeat  the  just  rights  of 
citizens,  and  other  acts  of  like  nature. 
Texas  v.  White,  74  U.  S.  (7  Wall.)  700; 
bk.  ig,  L.  ed.  227;  Sprott  v.  United 
States,  8  Ct.  of  CI.  (U.  S.)  4g9. 

Enactments  of  De  Facto  Legislatures 
of  Confederate  States. — All  the  enact- 
ments of  the  de  facto  legislatures  in 
the  insurrectionary  States  during  the 
war  which  were  not  hostile  to  the 
Union  or  the  authority  of  the  general 
government,  and  which  were  not  in 
conflict  with  the  constitution  of  the 
United  States  or  of  the  States,  have  the 
same  validity  as  if  they  had  been 
enactments  of  legitimate  legislatures. 
United  States  v.  Home  Ins.  Co..  89  U. 
S.  (22  Wall.)  gg;  bk.  22,  L.  ed.  816. 

Whatever  act  of  the  legislature  of  a 
rebel  State  did  not  tend  to  further  or 
support  the  rebellion  or  to  defeat  the  just 
rights  of  citizens,  but  related  mei-ely  to 
the  domestic  affairs  of  the  people  of  the 
State  a«  a  community,  aside  from  the 
connection  of  that  people  with  the  re- 
bellion, is  a  valid  "act  by  a  de  facto 
though  unlawful  government,  which 
will  be  sustained  in  the  courts  of  the 
United  States.  Ct.  of  Claims,  1872, 
Home  Ins.  Co.  T'.  United  States,  8  Ct. 
of  CI.  (U.  S.)  44g;  affd,  8g  U.  S.  (22 
Wall.)  gg;  bk.  22,  L.  ed.  816. 

Acts  done  under  the  authority  of  an 
insurgent  body  actually  organized  as  a 
government  within  a  large  extent  of 
territory,  not  merely  in  hostility  to  the 
regular  and  lawful  government,  but  in 
complete  exclusion  of  it  from  the  whole 
territory  subject  to  insurgent  control, 
when  in  hostility  to  the  regular  govern- 
ment, cannot  be  recognized  as  lawful. 
4th  Circ.  (Va.)  186S,  Keppel  v.  Peters- 
burgh  R.  Co.,  Chase  Dec.  (U.  S.)  167. 

There  was  no  legislation  of  the  Con- 
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IN  TEMPERA  NCE—INTEMPERA  TE— INTEND. 

IV.  Means  Employed  to  Protect  and  Enforce  Rights  in  In- 
surrectionary Districts. — The  power  to  carry  on  war  or  suppress 
insurrection  is  not  limited  to  victories  in  the  field  and  the  dis- 
persion of  insurgent  forces.  It  authorizes  measures  to  prevent 
a  renewal  of  the  conflict,  and  to  remedy  the  evils  which  have 
arisen  from  its  rise  and  progress.^ 

INTEMPERANCE— ^(See  Drunkenness  ;  Habit  ;  Habitual  ; 
Intoxication). — The  use  of  anything  beyond  moderation.  But 
it  does  not  necessarily  imply  drunkenness.*  An  occasional  use  of 
alcoholic  liquors  is  not  to  be  deemed  intemperance,  but  there 
must  be  indulgence  to  such  an  extent  as  would  be  considered  an 
excess.* 

INTEMPERATE. — See  Habit;  Habitual. 

INTEND.— See  Intent.* 


federate  Congress  whlcli  tbe  Supreme 
Court  can  recognize  as  having  any 
validity  against  the  United  States,  or 
against  any  of  its  citizens  vcho,  pending 
the  war,  resided  outside  of  the  declared 
lirhits  of  the  insurrectionary  districts. 
Ford  V.  Surget,  97  U.  S.  (7  Otto) 
595;  bk.  24,  L.  ed.  1018. 

1.  Supreme  Ct.  1870,  Stewart  -v. 
Kahn,  78  U.  S.  (11  Wall.)  493,  505;  bk. 
20,  L.  ed.  176. 

Military  Courts. — Trial  of  Civil  Causes. 
— The  constitution  did  not  prohibit  the 
creation,  by  military  authority,  of 
courts  for  the  trial  of  civil  causes  dur- 
ing the  civil  war  in  conquered  portions 
of  the  Insurgent  States.  Mechanics' etc. 
Bank  v.  Union  Bank,  89  U.  S.  (22 
Wall.)  276;  bk.  22,  L.  ed.  871. 

Same. — It  was  witbin  the  constitu- 
tional authority  of  the  president,  as 
commander  in  chief,  to  establish  pro- 
visional courts,  in  insurgent  territory 
occupied  by  national  forces,  for  the 
hearing  of  causes  under  State  or 
United  States  laws,  and  to  establish  the 
provisional  court  for  the  State  of 
Louisiana.  The  Grapeshot  v.  Waller- 
stein,  ("TheGrapeshot"),  76  U.  S.  (9 
Wall.)  129;  bk.  19,  L.  ed.  651. 

The  proclamation  of  pardon  and  am- 
nesty of  President  Johnson  of  De- 
cember 25,  1868,  was  limited  to  persons 
"who  participated  in  the  late  insurrec- 
tion or  rebellion"  and  to  the  offence  of 
treason  against  the  United  States  or 
adhering  to  their  enemies  during  the 
late  civil  war.  Gav's  Gold,  80  U.  S. 
(13  Wall.)  358;  20,  bk.  L.  ed.  606. 

2.  MuUinix  v.  The  People,  76   111. 

3.  Mowry  v.  Home  L.  Ins.  Co.,  9  R. 
I-  3SS- 


4.  In  a  patent  for  lands  the  words- 
"intended  for  public  uses"  were  held 
equivalent  to  "dedicated  to  public  use." 
Cora.  V.  Alburger,  i   Whart.  (Pa.)  480. 

Where  a  statute  orders  the  forfeiture 
of  liquors,  "intended  for  sale  contrary 
to  law,"  the  forfeiture  will  take  place  if 
any  person  has  an  intent  to  sell  them 
unlawfully'.  But  where  the  offence  is 
keeping  them  "with  intent"  to  sell,  the 
intention  on  the  part  of  the  particular 
person  charged  must  be  proved.  State 
V.  Learned,  47  Me.  426. 

A  letter  with  a  fictitious  address, 
which  cannot  be  delivered,  is  not  "in- 
tended to  be  conveyed  by  mail,"  within 
the  meaning  of  a  statute  prohibiting  the 
embezzlement  of  such  a  letter.  United 
States  V.  Denicke,  35  Fed.  Rep.  407. 
Nor  is  a  decoy  letter  placed  in  a  recep- 
tacle for  unmailable  matter.  ■  U.  S.  v. 
Rapp,  30  Fed.  Rep.  818. 

The  words  "intended  to  be  recorded" 
used  in  a  deed  in  reference  to  a  power 
of  attorney,  under  which  the  deed  pur- 
ports to  have  been  made,  imply  a  cov- 
enant on  the  part  of  the  grantor  to 
procure  the  power  to  be  recorded  within 
a  reasonable  time.  Penn.  v.  Preston,  2 
Rawle  (Pa.)  14;  s.  c,  4  Wheel.  Am.  C. 
L.  9. 

Where  in  order  to  arrest  on  mesne 
process  a  plaintiff  is  required  to  make 
affidavit  that  "he  has  reason  to  believe 
that  the  defendant  is  likely  to  remove 
beyond  the  jurisdiction  of  the  court," 
an  affidavit  that  "he  has  reason  to  be- 
lieve that  the  defendant  intends  to  leave 
the  State,"  was  held  insufficient.  "A 
person  may  intend  to  do  what  there  is 
no  likelihood  that  he  will  do.  And 
one  person  may  safely  swear  that  he 
has  reason  to  believe  that  another  in- 
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Definition. 


INTENT. 


Legislative  Intent. 


INTENT— (See  Alteration  of  Instruments;  Ambiguity; 
Contracts  ;  Criminal  Law  ;  Domicile  ;  Fixtures  ;  Inter- 
pretation ;  Statutes  ;  Wills). 

1.  Definition,  366.  6.  Intention  of  Testator,  372. 

2.  Legislative  Intent,  366.  [368.  7.  Intention  as   to   Fixtures   Between 

3.  Intention  of  Parties  to  a  Contract,  Landlord  and  Tenant,' 376. 

4.  Criminal  Intent,  372.        .  8.  Proof  of  Intent,  376. 

5.  Animus   Manendi  in   Questions  of  9.  Presumption  of  Intent,  377. 

Domicile,  372. 

1.  Definition.— Intention  is  a  design,  purpose,  resolve  or  deter- 
mination of  the  mind.^ 

2.  Legislative  Intent. — In  the  construction  of  a  statute,  the  legis- 
lative intent  is  to  be  deduced  from  a  view  of  every  part  of  the 
statute  taken  and  compared  together.*     If  the  words*  are  not 


tends  to  do  an  act  which  he  has  no  rea- 
son to  believe  it  is  likely  that  the  other 
will  do."  Wood  V.  Melins,  8  Allen 
(Mass.)  434. 

A  covenant  for  the  free  use  of  the 
*'newly  intended  road  whenever  the 
same  may  be  made,"  will  not  apply  to 
a  road  which,  when  the  parties  con- 
tracted, was  intended  to  be  made,  but 
was  executed  and  complete  before  the 
sealing  of  the  covenant.  Crisp  v.  Price, 
5  Taunt.  548. 

1.  Referred  to  an  act,  it  denotes  the 
state  of  mind  with  which  the  act  is 
done.  State  v.  Tom,  2  Jones'  Law  (N. 
Car.)  416. 

It  is  the  exercise  of  intelligent  will, 
the  mind  being  fully  aware  of  the  na- 
ture and  consequences  of  the  act  which 
is  about  to  be  done,  and  with  such 
knowledge  and  with  full  liberty  of  ac- 
tion willing  and  electing  to  do  it.  Smith 
V.  State,  2  Lea  (Tenn.)  619. 

2.  Crawfordsville  etc.  Turnpike  Co. 
■V.  Fletcher,  104  Ind.  97;  Holl  -v.  Desh- 
ler,  71  Pa.  St.  299;  Davy  v.  Burlington 
etc.  R.  R.  Co.,  31  Iowa  553;  Berry  v. 
Clary,  77  Me.  482;  Catlin  v.  Hull,  21 
Vt.  152;  Lincoln  College  Case,  3  Rep. 

3.  Co.  Litt.  381;  I  Blackstone's 
Com.  59.  Where  a  word  has  a  clear 
and  settled  meaning  at  common  law, 
it  ought  to  have  the  same  meaning  in 
construing  a  statute  in  which  it  is  used. 
Adams  ii.  Turrentine,  8  Ired.  (N.  Car.) 
147;  Snell  v.  Bridgewater  Co.,  24  Pick. 
{Mass.)  296;  Belfast  v.  Folger,  71  Me. 
403;  Daily  v.  Burke,  28  Ala.  328; 
Gordon  v.  State,  4  Kan.  489;  Coxe  v. 
Martin,  44  Pa.  St.  322. 

"Person." — The  word  "person''  in 
a  statute  embraces  not  only  natural  but 
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artificial  persons  or  corporations,  un- 
less the  language  indicates  that  it  was 
used  in  a  more  limited  sense.  U.  S.  v. 
Ammedy,  11  Wheat.  (U.  8.)  392; 
Chase  v.  Steamb.  Co.,  10  R.  I.  79; 
Cincinnati  Gas  etc.  Co.  v.  Avondale, 
43  Ohio  St.  257;  Oak  Ridge  Coal  Co. 
Lim.  V.  Rogers,  108  Pa.  St.  147.  See  also 
Franchises,  S  Am.  &  Eng.  Ency.  of 
Law,  pp.  625-627. 

"May." — The  word  "may"  is  con- 
strued to  mean  "  shall "  or  "  must,"  where 
public  interests  are  concerned.  Minor" 
V.  Bank,  i  Peters  (U.S.)  64;  Mon- 
mouth V.  Leeds,  76  Me.  28;  Steines  v. 
Franklin  Co.,  48  Mo.  167;  Kennedy  v. 
Sacramento,  10  Sawyer  (C.  C.  U.  S.) 
29;  Healy  -v.  Dettra  (Pa.),  7  Cent. 
Rep.  168. 

"And" — "Or," — "And"  may  be 
construed  in  some  cases  to  mean  "  or," 
or  "or"  to  mean  "and."  Barker  t;. 
Esty,  19  Vt.  131;  McConky  v.  Ala-' 
meda  Count}'  Superior  Court,  56  Cal. 
83;  Com.  V.  Griffin,  105  Mass.  185. 

Elimination  of  Words. — Words  intro- 
duced by  mistake  may  be  omitted  or 
changed  to  their  obvious  meaning. 
Thus,  a  statute  conferring  jurisdiction 
on  covirts,  wherein  the  word  "  not "  ap- 
pears clearly  by  mistake  in  such  a  way 
as  to  nullify  the  intention  of  the  legis- 
lature, will  be  read  as  though  the  word 
had  been  omitted.  Chapman  v.  State, 
16  Fed.  App.  76.  In  Palms  v.  Sha- 
wano County,  61  Wis.  211,  the  word 
"south"  was  read  "north."  See 
Hicks  V.  Jamison,  10  Mo.  App.  35; 
Haney  v.  State,  34  Ark.  263;  People 
V.  Hoffman,  97  111.  234. 

Punctuation. — Punctuation  may  be 
disregarded.  Martin  v.  Gleason,  139 
Mass      183;     Albright    v.    Tayne,  43 
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INTENT. 


Legislative  Intent. 


explicit,  the  intentipn  is  to  be  collected  from  the  contract,  from 
the  occasion  and  necessity  of  the  law ;  from  the  mischief  felt,  and 
the  objects  and  remedy  in  view  ;  and  the  intention  is  to  be  pre- 
sumed in  accordance  with  what  is  consonant  with  reason  and  good 
sense.* 

In  the  construction  of  statutes,**  the  courts  seek  to  ascertain  the 
legislative  ■  intent  and  to  give  it  full  effect.  It  will  never  be  im- 
plied that  the  legislature  in  enacting  a  law  intended  to  violate  the 
provisions  of  the  constitution,  since  such  an  implication  involves 
the  absurdity  that  the  legislature  intended  to  enact  a  nullity. 
The  courts  will,  therefore,  give  a  statute  such  a  construction  as 
will  enable  it,  if  possible,  to  have  effect.^     Where  a  portion  of  a 


Ohio  8;  Hammock  v.  Loan  Co.,  105 
U.  S.  77;  Gyger's  Est.,  65  Pa.  St.  311; 
Randolph  v.  Bayne,  44  Cal.  366.  But 
see  McPhad  v.  Gerry,  55  Vt.  174, 
where  there  was  a  construction  of  a 
statute  that  provided  that  "  no  lien  re- 
served on  personal  property  sold  con- 
ditionally and  passing  into  the  hands 
of  the  conditional  purchaser  shall  be 
valid  against  attaching  creditors  or 
purchasers  without  notice."  The  court 
lield  that  the  act  should  read  as  though 
there  were  a  comma  after  "  purchasers," 
such  comma  having  been  inserted  in 
the  original  act,  though  not  in  the 
printed  copy. 

In  an  act  of  the  legislature  creating 
a  new  county,  instead  of  a  decimal 
point  between  figures  describing  the 
boundary,  the  sign  of  a  degree  was 
used.  The  figures  would  have  been 
meaningless  unless  the  sign  were  taken 
as  a  decimal  point;  and  it  was  held 
that  it  should  be  so  taken.  Brown  v. 
Haralett,  8  Lea  (Tenn.)  732. 

Misnomer. — No  mere  misnomer  in 
the  name  of  a  natural  person  or  cor- 
poration is  fatal  to  the  validity  of  an 
act  if  the  person  or  corporation  in- 
tended can  be  collected  from  the  words. 
Blanchard  v.  Sprague,  3  Sumner  (U. 
S.)  279;  Mankel  v.  United  States,  19 
Ct.  of  CI.  295;  State  v.  Timme,  56  Wis. 
423;  Corporations,  4  Am.  &Eng.  Ency. 
of  Law,  203,  etc. 

There  is  sufficient  authority  to  war- 
rant a  departure  from  the  wfords  of  a 
statute  when  to  follow  them  would 
lead  to  an  absurd  conclusion.  Perry 
County  V.  JeiFerson  County,  94  111. 
214.  See  State  v.  Brewster,  42  N.  J. 
L.  125. 

In  construing  a  statute,  punctuation 
may  ordinarily  be  disregarded.  In  Al- 
bright V.  Payne,  43  Ohio  8,  a  comma 
"was  transferred   from  after  a  word   to 


before  it,  to  effectuate    the   obvious  in- 
tent. 

1.  The  evil  consequences  to  the  pub- 
lic, which  will  arise  from  a  statute,  will 
be  considered  when  its  meaning  is 
doubtful,  in  order  to  give  it  a  more 
beneficial  construction,  but  when  the 
legislative  intent  is  clearly  expressed, 
they  cannot  be  considered.  Hines  v. 
Wilmington  etc.  R.  R.  Co.,  95  N.  Car. 
434.  See  also  Middleton  v.  Greeson 
(Ind.),  3  West.  Rep.  908. 

2.  See  also  Interpretation. 

3.  "  Every  presumption  is  in  favor  of 
the  validity  of  a  legislative  act  " 
Northampton  v  County  Commission- 
ers, 145  Mass.  108;  Crowley  v.  State, 
II  Oreg;.  512;  Alexander  v.  People, 
7  Colo,  iss 

Where  the  language  of  a  statute  will 
bear  two  constructions  equally  obvious, 
that  which  makes  it  constitutional  is  to 
be  preferred  to  tliat  which  makes  it  un- 
constitutional Grenada  County 
Supervisors  v.  Brogden,  112  U.  S 
261.  See  also  Simmons  v.  California 
Powder  Works,  7  Colo.  285. 

Constitutionality  of  Statutes  Always 
the  Preferred  Construction  — Reed  v. 
Morton,  119  111.  118;  St.  Louis  v.  St. 
Louis  R.'  R.  Co.,  14  Mo.  App.  221; 
People  V.  Kennej',  96  N.  Y.  294; 
Franklin  County  and  N  ashville,  Chat- 
tanooga &  Ry.  Co.,  12  Lea  (Tenn  ) 
521;  Morrison  v.  State,  40  Ark.  448; 
Re  Metropolitan  Gas  Light  Co.,  85  N. 
Y.  526;  Dewhurst  v.  Allegheny  City, 
95  Pa.  437;  South  &  North  Ala.  R.  R . 
Co.  V.  Morris,  65  Ala.  193;  State  v. 
Exnicios,  33  La.  An.  253;  State  v. 
Crowley,  33  La.  An.  782;  Tillman  v. 
Cocke,  9  Baxter  (Tenn.)  429;  Turner 
V.  Woodson  County  Commrs.,  27  Kan. 
314;  State  V.  Tuttle,  53  Wis.  45;  Flor- 
ida Central  R'.  R.  Co.  v.  Schutte,  103 
U.    S.    n8;  Ex  farte   Frazer,  54  Cal. 
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INTENT. 


to  a  Contract. 


statute  conflicts  with  the  constitution,  it  must  be  treated  as  a  nul- 
lity ;  if  the  remaining  part  is  so  dependent  upon  the  unconstitu- 
tional sections  that  it  cannot  stand  alone  without  a  manifest  per- 
version of  the  legislative  intent,  the  whole  statute  is  void.^  If,, 
however,  the  remaining  part  is  not  dependent  upon  that  part 
which  is  unconstitutional,  and  is  complete  in  itself  and  capable  of 
being  executed,  it  will  be  sustained.* 

The  courts  will  construe  a  statute  of  another  State  in  accord-^ 
ance  with  the  construction  put  upon  it  in  that  State.* 

3.  Intention  of  Parties  to  a  Contract. — In  ascertaining  the  intent 
of  contracting  parties  the  agreement  is  to  be  interpreted  as  a 
whole,*  and  the  subject  matter  and  surrounding  circumstances  are 


94;  Berry  v.  Baltimore  etc.  R.  R.  Co., 
41  Md.  446;  Isora  V.  Mississippi  etc. 
R.  R  Co.,  36  Miss  300;  State  v. 
Wheeler,  25  Conn.  290;  Santo  v.  State, 
2  Iowa  165;  Myers  v.  People,  67  111. 
503;  Rood  V.  McCargar,  49  Cal.  117; 
State  V.  Snow,  3  R.  I.  64;  State  v. 
Copeland,  3  R.  I.  33. 

The  practice  of  the  legislature  is  en- 
titled to  weight  in  passing  upon  the 
constitutionality  of  a  statute.  Howell 
V.  State,  71  Ga.  224.  But  the  verbal 
-  opinions  of  a  tew  merhbers  of  the  legis- 
lature afford  no  rule  for  construing  a 
statute.  Cumberland  County  v.  Boyd, 
113  Pa.  52;  District  of  Columbia  v. 
Washington  Market  Co.,  3  Mac  Arthur 
(D.  C.)  559.  The  journals  of  the  legis- 
lature may  be  examined.  Edgar  v. 
Randolph  County  Commrs.,  70  Ind. 
331.  In  Bank  of  Pennsylvania  v. 
Com.,  19  Pa.  St .,  144,  it  was  held  that 
in  construing  a  charter  the  court  would 
not  look  into  what  occurred  during  its 
passage.  But  the  same  court  heldVaaX. 
when  the  object  was  identification  of  a 
statute,  they  would  look  into  the  legis- 
lative journal.  Southwark  Bk  v. 
Com.,  26  Pa.  St.  450.  See  also  Miles 
■V.  Stevens,  3  Pa.  St.  42.  The  contem- 
poraneous construction  given  by  the 
executive  department  is  entitled  to  great 
weight.  U.  S.  V.  Philbrick,  120  U.  S. 
52:  U.  S.  V.  Hill,  120  U.  S.  169;  West- 
brook  V.  Miller,  56  Mich.  148. 

Louisiana  Code. — In  construing  the 
provisions  of  the  Louisiana  code,  the 
French  text  may  be  looked  to  in  clear- 
ing up  obscurities  or  ambiguities  in  the 
English  text.  Viterbo  v.  Friedlander, 
120  U.  S.  707;  Lafourche  Parish  v. 
Terrebonne  Parish,  34  La.  An.  1230. 

1.  Jones  V.  Jones,  104  N.  Y.  234;  Re 
Groff,  21  Neb.  647;  Burkholtz  v.  State, 
16  Lea  (Tenn.)  71;  Harris  t;.  Niagara 
Co.  Supervisors,  33  Hun    (N.  Y.)  279; 
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Tripp  V.  Overocker,  7  Colo.  72;  Gunni- 
son County  Commissioners  v,  Owen, 
7Cqlo.467;  People  v.  Jdbs,  7  C0I0.475; 
Allen  V.  Louisiana,  103  U.  S.  80;  Slau- 
son  V.  Racine,  13  Wis.  398;  Allen  Co. 
Commissioners,  22  Ind.  491;  Eckhart 
■V.  State,  5  W.  Va.  515;  Warren  v. 
Mayor  etc.  of  Charlestown,  2  Gray 
(Mass.)  84. 

Although  a  proviso  is  ineffectual  be- 
cause unconstitutional,  it  cannot  be  dis- 
regarded when  the  intention  of  the 
legislature  is  in  question.  Com.  v. 
Potts,  79  Pa.  St.  164. 

2.  Tlius  the  Maine  acts,  1873,  '^-  37Si 
authorizing  the  location  of  a  public 
highway  in  Portland,  is  not  unconstitu- 
tional because  a  clause  separable  from 
the  rest  of  the  act  purports  to  authorize 
the  city  to  lease  land  taken  and  not  need- 
ed. It  was  held  that  if  such  clause  author- 
ized that  which  was  unlawful,  it  might 
be  eliminated.  Cole  v,  Cumberland 
Co.  Commrs.,  78  Me.  532.  But  where 
it  is  improbable  that  provisions  which, 
standing  alone,  would  have  been  valid, 
would  have  been  enacted  alone,  the 
whole  act  must  fall.  State  v.  Pugh, 
43  Ohio  St.  98. 

In  New  Jersey  a  statute  requiring 
the  secretary  of  state  to  furnish  copies  of 
the  laws  to  certain  newspapers  was  not 
rendered  unconstitutional  in  toto  by  an 
unconstitutional  provision  reducing  the 
compensation  to  be  paid  to  the  secre- 
tary, for  furnishing  such  copies,  below 
what  it  was  when  he  took  the  office. 
State  V.  Kelsey,  44  N.  J.  L.  i. 

3.  Thus  the  Ohio  statute  of  limita- 
tions was  construed  by  a  New  York 
court  in  accordance  with  the  Ohio  de- 
cisions, although  a  similar  New  York, 
statute  had  received  a  contrary  con- 
struction. Howe  V.  Welch,  17  Abb^ 
(N.  Y  )  N.  Cas.  397. 

4.  Moneypenny  -v.    Moneypenny,  J, 


Intention  of  Parties 


INTENT. 


to  a  Contract. 


to  be  considered.*     Latent  ambiguities  may  be  cured  by  parol.* 
When  a  writing  is  signed  by  the  parties,  it   is  presumed,  until 
the  contrary  be  proved,  to  embody  their  final  determination,  ab- 
sorbing all  preliminary  negotiations.^ 

Contracts  should  be  expounded  as  the  intent  was  at  the  time 
the  contract  was  made.* 

Words  should  ordinarily  receive  their  usual  and  obvious  mean- 


De  G.  &  J.  S72;  Tate  v.  Tate,  75  Va. 
522;  Drake  v.  Vorse,  52  Iowa  417;  Al- 
lison's App.,  77  Pa.  221';  Talbot  v. 
Heath,  126  Mass.  139;  Herbst  v.  Lowe, 
65  Wis.  316;  St.  Louis,  Iron  Mountain 
etc.  R.  Co.  V.  Beidler,  45  Ark.  17;  Bent 
V.  Alexander,  15  Mo.  App.  481 ;  McCon- 
nell  V.  New  Orleans,  35  La.  An.  273; 
Ourslerf .  Baltimore  &  Ohio  R.  Co.,  60 
•Md.  358;  Nooe  V.  Garner,  70  Ala.  443; 
Beyer  v.  Ausburn,  64  Ga.  271. 

1.  Mobile  &  Montgomerj'  R.  Co.  v. 
Jurey,  iii  U.  S'.  584;  Berry's  Estate,  14 
Phila.  (Pa.)  319;  Wilson  v.  Roots,  8 
West.  Rep.  67.  Thus,  whether  an 
instrument  is  a  conveyance,  a  mortgage 
or  a  conditional  sale  (its  language  being 

-  equivocal)  is  to  be  determined  by  the 
intention  of  the  parties,  as  shown  by 
the   whole    transaction   and   attending 

'  circumstances.  Rockwell  v.  Humphrey, 
57  Wis.  410;  Browne  v.  Hickie,  68  Iowa 
330;  Williams  v.  Flood  (Mich.),  6 
West.  Rep.  175;  Field  v.  Leiter  (111.), 
6  West.  Rep.  54;  Lyon  v.  Hersey  (N. 
Y.),  4  Cent.  Rep.  386;  Baltimore  & 
Ohio  R.  Co.  V.  Brydon  (Md.),  3  Cent. 
Rep.  215. 

Where  defendants  contracted  to 
transfer  certain  stock  vested  in  them 
by  contract  with  a  third  person  and  it 
appeared  that  no  stock  was  in  fact 
tliereby  vested  in  them,  but  the  petition 
charged  such  liability,  the  defendants, 
by  tender,  admitted  a  liability  to  deliv- 
er some  stock,  and  the  case  was  tried 
on  the  theory  of  the  obligation  of  de- 
fendants to  transfer  such  subscriptions; 
it  was  held  that  the  plaintiffs  were  en- 
titled to  recover  upon  the  intent  of  the 
agreement  rather  than  its  language. 
Rand  v.  Wiley,  70  Iowa  no. 

2.  Rockwell  v.  Humphrey,  57  Wis. 
410;  Walker  v.  Tucker,  70  111.  527; 
South  Bend  Iron  Works  v.  Cottrell,  31 
Fed.  Rep.  254;  Jennings  v.  Whitehead 
etc.  Machine  Co.,  138  Mass.  594. 

Where  parol  testimony,  introduced 
by  plaintiff  and  defendant  to  show 
what  was  intended  to  be  expressed  in  a 
written  contract,  is  equally  balanced, 
the  court  must  rely  wholly  upon  the 
language  of  the  writing  to  direct  in  its 
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interpretation.     Wilson    Sewing    Ma- 
chine Co.  v.  Rutledge,  60  Iowa  39. 

3.  Where  a  contract  is  reduced  to 
writing,  the  language  of  the  instrument 
is  the  best  evidence  of  the  intention  of 
the  parties.  Broughton  -v.  Mitchell,  64 
Ala.  210;  Dwight  v.  Gerraania  L.  Ins. 
Co.  (N.  Y.),  4  Cent.  532;  Jeifrey  v. 
Grant,  37  Me.  236;  Robb  v.  Bancroft, 
13  Kan.  123;  Walker  v.  Tucker,  70  111. 
527;  Dent  w.  North  American  Steam- 
ship Co.,  49  N.  Y.  390;  McConnell  v. 
New  Orleans,  35  La.  Ann.  273. 

If  a  contract,  however  inartificially 
drawn,  embraces  every  matter  which 
the  parties  had  definitely  agreed  to,  it 
will  be  regarded  as  a  completed  con- 
tract, and  not  merely  an  agree- 
ment to  agree.  Bean  v.  Clark,  30 
Fed.  Rep.  225. 

In  Methudy  v.  Ross,  81  Mo.  481,  an 
agreement  was  to  be  reduced  to  writing, 
and  there  was  no  evidence  from  which 
its  exact  terms  could  be  inferred.  The 
court  held  that  there  was  a  presump- 
tion that  the  parties  understood  that 
there  was  to  be  no  contract  until  the 
terms  were  reduced  to  writing. 

If  parties  make  a  writing,  regarding 
it  at  the  time  as  only  provisional,  but 
afterwards  adopt  it  as  a  written  con- 
tract, its  language  properly  interpreted 
will  control.  Higgins  v.  Missouri  etc. 
R.  Co.,  73  Mo.  598.  A  prior  verbal 
contract  will  be  merged  in  a  subsequent 
written  one.  Carr  v.  Hays  (Ind.),  9 
West.  Rep.  183. 

4.  The  practical  interpretation  put 
upon  a  contract  by  the  parties  is  enti- 
tled to  great  if  not  controlling  influence. 
Topliff^.  Topliff,  122  U.  S.  121;  Mat- 
thews V.  Donahy,  26  Mo.  App.  660; 
Butler  -u.  Moses,  43  Ohio  166;  Jennings 
V.  Whitehead  etc.  Co.,  138  Mass.  594; 
Lyles  V.  Lesher  (Ind.),  7  West.  Rep. 
51.  But  the  fact  that  a  party  to  a  con- 
tract for  three  year<!  paid  interest 
which,  on  a  proper  and  obvious  con- 
struction of  the  contract,  he  did  not 
owe,  should  have  no  weight  in  the  inter- 
pretation of  the  contract.  Garard  v. 
Monongahela  College,  114  Pa.  St.  337; 
Ins.   Co.  V.  Doll,  35  Md.  89;  Railroad 
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ing.*     Ambiguous  words  are  to  be  construed  most  strongly  against 


Co.  V.  Trimble,  lo  Wall.   (U.  S.)  367. 

In  Canada  Shipping  Co.  -v.  Acer,  26 
Fed.  Rep.  874,  a  contract  required  the 
defendant  to  ship  cattle  on  each  of  the 
steamers  of  a  certain  line,  the  "contract 
to  include  all  steamers  of  the  line  in- 
tended to  load  this  season."  At  the 
time  the  contract  was  signed  the  defend- 
ant was  shown  a  list  of  the  steamers. 
It  was  held  that  the  defendant  was  not 
required  to  load  an  additional  steamer 
which  the  company  afterwards  decided 
to  put  on. 

See  also  Gass's  Appeal,  73  Pa.  St. 
39;  Slater  v.  Cave,  3  Ohio  80;  Living- 
ston V.  Ten  Broeck,  16  Johns.  (N.  Y.) 
23;  Adams  v.  Frothingham,  3  Mass. 
360;  Metcalf  f.  Taylor,  36  Me.28;  Hur- 
ley V.  Brown,  98  Mass.  545;  Union  Pa- 
ciiic  R.  Co.  V.  Clopper,  26  U.  S.  Sup. 
Ct.  Rep.  243. 

1.  Cincinnati,  Sandusky  etc.  R.  Co. 
V.  Indiana,  Bloomington  etc.  R.  Co.,  44 
Ohio  287. 

Plastering. — In  Mellen  v.  Ford,  28 
Fed.  Rep.  639,  the  specifications  of  a 
building  contract  contained  a  general 
heading  or  title  called  "plastering,"  un- 
der which  were  subtitles,  called  "deafen- 
ing," "lathing"  and  "plastering;"  the 
whole  title  was  described,  and  a  con- 
tractor undertook  "to  do  the  plastering 
and  stucco  work"  according  to  the 
specifications.  It  was  held  that  there 
was  no  ambiguity  raised  by  the  double 
use  of  the  word  "plastering,"  and  it 
was  construed  to  mean  all  included 
under  the  general  title,  and  not  that 
alone  described  under  the  subtitle 
"plastering." 

Support. —  The  word  "support"  in- 
cludes tending  and  nursing  in  sickness. 
Wall  V.  Williams,  93  N.  C.  327. 

Corn. — In  the  United  States,  the  word 
"corn"  means,  ordinarily,  Indian  corn, 
and  not  the  cereal  grains  generally. 
Kerrick   v.    Van  Dusen,   32  Minn.  317. 

Each. — In  a  clause  in  a  contract  per- 
taining to  the  use  of  certain  patent 
rights  "during  the  terms  for  which  said 
letters  patent  and  each  of  them  have 
been  granted,"  it  was  held  that  "each" 
meant  "every."  Potter  v.  Berthelet, 
20  Fed.  Rep.  240. 

Sound  Order. — The  words  "sound 
order,"  in  a  contract  relating  to  tobacco 
to  be  delivered  to  a  manufacturer,  were 
held  to  mean  such  order  as  would,  with 
ordinary  care,  insure  the  sound  condi- 
tion  of   the    tobacco   for  a  reasonable 
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time  after  its  arrival  until  it  could  be 
used  in  the  course  of  manufacture. 
Reynolds  v.  Palmer,  21  Fed.  Rep.  433. 
See  also   Walton  v.  Black,  5  Del.  149. 

Bequlred. — Under  a  contract  to  fur- 
nish stone  to  the  government  "at  such 
times  and  in  such  quantities  as  may  be 
required,"  the  word  "required"  must  be 
construed  to  refer  to  the  wants  of  the 
service.  Mueller  v.  United  States,  ig 
Ct.  of  CI.  581. 

Raise. — In  Bates  College  v.  Bates, 
135  Mass.  487,  the  defendant  offered  to 
give  a  certain  sum  of  money  to  a  col- 
lege on  condition  that  it  could  "raise" 
a  similar  sum.  The  court  held  that  he 
was  not  bound  to  give  because  the* 
college  had  been  promised  such  a  sum 
on  certain  conditions.  The  word  "raise" 
was  construed  as  equivalent  to  "collect." 

Miscellaneous  Instances, — Cattle  was 
construed  to  include  hogs,  in  Decatur 
Bank  v.  St.  Louis  Bank,  21  Wall.  "(U. 
S.)  294;  timber  to  include  railroad  ties, 
in  Kollock  v.  Parcher,  52  Wis.  393; 
and  patterns  to  include  ties,  in  Love- 
well  V.  Westchester  Ins.  Co.,  r24 
Mass.  418. 

In  Coquard  v.  Kansas  City  Bank,  12 
Mo.  App.  261,  there  was  an  agreement 
to  take  certain  bonds  "at  ninety  on 
principal  and  past  due  interest;"  this 
was  held  to  mean  not  accrued  interest 
to  date  of  contract,  but  interest  which 
had  matured. 

In  construing  a  contract,  the  courts 
sometimes  construe  or  to  mean  and 
and  vice  versa,  in  order  to  carry  out 
the  evident  intent  of  the  parties.  Du- 
mont  V.  U.  S.,  98  N.  Y.  142. 

Where  words  in  any  written  instru- 
ment are  free  from  any  ambiguity  in 
themselves,  or  where  external  circum- 
stances do  not  create  any  doubt  or 
difficulty  as  to  the  proper  application 
of  these  words  to  claimants  under  the 
instrument  or  to  the  subject  matter  to 
which-the  instrument  relates,  such  in- 
strument is  always  to.be  construed  ac- 
cording to  the  strict,  plain  and  com- 
mon meaning  of  the  words  themselves; 
and  evidence  dehors  the  instrument,  for 
the  purpose  of  explaining  it,  according 
to  the  alleged  or  surmised  intention  of 
the  parties,  is  inadmissible.  Dwight  v. 
Germania  L.  Ins.  Co.  (N.  Y.),  4  Cent. 
Rep.  532;  Kyle  v.  Bellenger,  79  Ala. 
516.  See  also  Rubey  v.  Mo.  Coal  & 
Min.  Co.  (Mo.  App.),  3  West.  Rep.  758; 
Gove  V.  Downer  ( Vt.),  3  N.  E.  Rep. 463. 
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the  party  introducing  them.*  Where  a  word  is  plainly  omitted 
from  a  written  contract  by  inadvertence,  or  is  mistakenly  used,  it 
will  be  supplied  or  corrected,  to  accomplish  justice,  by  enforcing 
the  intention  of  the  parties.* 

Where  an  instrument  is  partly  written  and  partly  printed, 
greater  weight  is  to  be  attached  to  the  written  than  to  the  printed 
parts,  but  they  must,  if  possible,  be  reconciled.*  Contemporane- 
ous writings  between  the  same  parties  upon  the  same  subject 
matter  are  read  and  construed  as  one  paper.* 

A  construction  which  will  make  a  contract  legal  is  preferred  to 
one  which  will  make  it  illegal.^  Contracts  should  be  supported 
rather  than  defeated.® 


See  Alteration  of  Instruments; 
Ambiguity. 

1.  Kirby  v.  Wabash,  St.  Louis  etc. 
R.,  109  111.  412;  Livingston  v.  Arling- 
ton, 28  Ala.  424;  Wetmore  v.  Pattison, 
45  Mich.  439. 

2.  Dodd  V.  Mitchell,  77  Ind.  388. 

If  an  instrument  shows  upon  its  face 
that  a  wrong  word  was  used  by  mistake 
of  the  draftsman,  as,  for  example,  the 
word  quarterly  for  annually  in  a  mort- 
;gage,  the  instrument  is  to  be  read  as  if 
the  word  intended  had  been  used. 
Fowler  v.  Woodward,  26  Minn.  347. 

A  court  will  presume  from  mere  in- 
spection that  where  words  give  a  re- 
sult unreasonable  and  repugnant  to  the 
general  intention  they  were  inserted  bj- 
mistake.  State  v.  McElhaney  (Mo;. 
App.)  2  West.  Rep.  608. 

3.  Thus  in  Russell  v.  Bondie,  51 
Mich.  76,  an  order  on  a  dealer  con- 
tained a  printed  agreement  to  pay  a 
certain  sum  in  notes.  On  the  agree- 
ment was  written,  "It  is  understood  that 
no  notes  [are  to  be  given  on  this  sale, 
but  a  simple  Michigan  mortgage;"'  and 
it  was  held  that  the  force  of  the  printed 
clause  was  destroyed,  and  that  the  liabil- 
ity incurred  was  not  a  personal  one,  but 
could  be  enforced  only  through  the  mort- 
gage. 

See  also  Bolman  v.  Lohman,  79  Ala. 
63;  American  Express  Co.  v.  Pinckney, 
29  111.  392;  Woodruff  V.  Commercial 
«tc.  Ins.  Co.,  2  Hilt.  (N.  Y.)  122;  Har- 
per V.  New  York  City  Ins.  Co.,  22  N. 
Y.  441;  Clark  v.  Woodruff,  83  N.  Y. 
518;  Chadsey  v.  Guion,  83  N.  Y.  518; 
Wheeling  etc.  R.  Co.  v.  Gourley,  99 
Pa.  St.  171;  Miller  v.  Hannibal  etc.  R. 
Co.,  90  N.  Y.  430. 

In  public  contracts,  which  are  pre- 
pared hf  the  government  on  printed 
blanks,  it  is  important  that  the  unchang- 
ing (printed)  portion  should  receive  a 


uniform  and  unvarying  construction. 
Yates  V.  United  States,  15  Ct.  of  CI. 
120. 

4.  Wenner  v.  Hoyt,  66  Wis.  227;  St. 
Louis,  Iron  Mountain  etc.  R.  Co.  v. 
Beidler,  45  Ark.  17;  Knowles  t;.  Toone, 
96  N.  Y.  534;  Hill  V.  Parker,  10  111. 
App.  323;  Makepeace  v.  Harvard  Col- 
lege, 10  Pick.  (Mass.)  298;  Hill  v. 
Huntress,  43  N.  H.  4S0;  Longdale  v. 
People,  100  111.  263;  Wilson  v.  Roots 
(111.),  8  West.  Rep.  71;  Cincinnati  etc. 
R.  Co.  ».  Indiana  etc.  R.  Co.  (Ohio), 
3  West.  Rep.  606. 

Where  one  instrument  makes  refer- 
ence to  another,  the  latter  may  be  read 
to  explain  the  former.  Bradley  v. 
Marshall,  54  111.  173;  Wilson  v.  Ran- 
dall, 67  N.  Y.  338;  Babbitt  v.  Globe 
Ins.  Co.,  66  N.  Car.  7i;-Herbst  v. 
Lowe,  65  Wis.  316. 

5.  Standard  Oil  Co.  v.  Scofield,  16 
Abb.  (N.  Y.)  N.  Cas.  372;  Hamden  v. 
Merwin  (Conn.),  3  N.  E.  534;  Field  v. 
Leiter  (111.),  6  West.  Rep.  54. 

6.  Findley  v.  Armstrong,  23  W.  Va. 
113;  Greffey  v.  New  York  Cent.  Ins. 
Co.,  100  N.  Y.  417. 

But  the  minds  of  the  parties  must 
meet  thus  under  partnership  articles 
providing  for  dissolution  on  an  offer  in 
writing  to  buy  or  sell.  One  partner 
had  sold  the  other  an  interest  which 
was  not  wholly  paid  for,  and  subse- 
quently offered  to  buy  out  that  part- 
ner's share  at  the  estimated  value  of 
its  proportion  to  the  whole  business, 
which  offer  was  accepted.  It  was  held 
that  as  the  offerer  must  have  intended 
to  have  a  deduction  for  the  unpaid  in- 
terest; and  the  other  party  did  not  so 
understand  it,  the  minds  of  the  parties 
had  never  met,  and  the  agreement 
would  not  be  enforced.  Braentigam  v. 
Edwards,  38  N.  J.  Eq.  542.  See  also 
Brunhild  v.  Freeman,  77  N.  Car.  128. 
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4.  Criminal  Intent. — Where  an  act  forbidden  by  law  is  intention- 
ally done,  the  intent  to  do  the  act  is  the  criminal  intent  which 
imparts  to  it  the  character  of  an  offence.     See  CRIMINAL  Law. 

5.  Animus  Manendi  in  Questions  of  Domicil. — The  animus  manendi, 
in  questions  of  domicil,  is  the  present  intention  of  residing  per- 
manently or  for  an  indefinite  period  in  a  given  country.^ 

6.  Intention  of  Testator.^ — The  general  rule  for  the  construction 
of  a  will  is  that  the  intention  of  the  testator  is  to  be  collected, 
not  from  any  particular  or  detached  clause  of  the  will,  but  from 
the  whole  taken  together.^ 

The  object  of  the  court  is  to  ascertain  not  merely  the  intention, 
but  the  expressed  intention,  of  the  testator,  that  is,  the  meaning 


In  Moulton  v.  Kershaw,  59  Wis.  316, 
A  wrote  to  B  that  he  was  able  to  offer 
salt  in  full  car  loads  at  a  certain  price 
per  barrel,  and  should  be  pleased  to  re- 
ceive an  order.  B  at  once  telegraphed 
to  A  to  ship  him  2,000  barrels  at  that 
price.  The  court  held  that  there  was 
no  contract;  that  A's  letter  was  in  the 
nature  of  an  advertisement. 

See  also  Siebold  v.  Davis,  67  Iowa 
560;  Schenectady  Stove  Co.  v.  Hol- 
brook,  loi  N.  Y.  45;  Moyer's  Appeal, 
112  Pa.  290;  Sawyer  w.  Hebard,  58  Vt. 
375;  .Minneapolis  etc.  R.  R.  Co.  v. 
Columbus  Rolling  Mill,  119  U.  S.  148; 
State  V.  O'Neil  (Vt.),  i  N.  E.  Rep. 
78i;Patton  v.  Taft  (Mass.),  3  N.  E. 
Rep.  693. 

1.  This  subject  is  fully  treated  under 
Domicil,  5  Am.  &  Eng.  Encyc.  of  Law, 
864. 

2.  See  generally,  Codicils,  Wills. 

3.  Hinton  v.  Wilburn,  23  W.  Va. 
166;  Brown  v.  Bartlett,  58  N.  H.  511; 
Phillips  V.  Davis,  92  N.  Y.  199;  White 
V.  Allen,  81  Ind.  224;  Mather  v.  Mather, 
103  111.  607;  Welsch  V.  Belleville  Sav- 
ings Bank,  94  111.  191;  Banks  v.  Jones, 
60  Ala.  605;  Nemmons  v.  Westfall,  33 
Ohio  213.  In  Metcalf  v,  Framingham 
Parish,  128  Mass.  374,  Gray,  C.J., 
said:  "The  decision  of  this  question 
doubtless  depends  upon  the  intention 
of  the  testator,  as  manifested  by  the 
words  that  he  has  used,  and  an  omis- 
sion to  express  his  intention  cannot  be 
supplied  by  conjecture.  But  if  a  read- 
ing of  the  whole  will  produces  a  convic- 
tion that  the  testator  -must  necessarily 
have  intended  an  interest  to  be  given 
which  is  not  bequeathed  by  express 
and  formal  words,  the  court  must  supply 
the  defect  by  implication,  and  so  mould 
the  language  of  the  testator  as  to  carry 
into  effect  as  far  as  possible  the  inten- 
tion which  it  is  of  opinion  that  he  has 


on  the  whole  will  sufficiently  declared." 
Citing  Person  v.  Dodge,  23  Pick. 
(Mass.)  287;  Towns  v.  Wentworth,  11 
Moore  P.  C.  2156;  Abbott -z)  Middleton,, 
7  H.  L.  Cas.  6§;  Greenwood  v.  Green- 
wood, 5  Ch.  D.  954. 

In  Hancock's  Appeal,  112  Pa.  St.. 
532,  it  was  said  that  the  question  is  not 
what  the  testator  meant,  but  what  is 
the  meaning  of  his  words,  ■  and  a  bequest 
to  A,  "son  of  my  s'ster  B,  only  one 
sixth  of  such  portion  as  the  law  would 
give  to  said  B,  and  the  remaining  five 
sixths  to  be  divided  among  my  other 
sisters  and  brothers  or  their  heirs," 
contains  no  bequest  except  as  to  the  B 
interest;  A  accordingly  gets  his  share 
in  the  other  parts  of  the  estate,  under 
the  intestate  law. 

In  Phelps  V.  Bates,  54  Conn.  11,  a 
testator  gave  a  certain  estate  to  his 
son,  with  a  gift  over  if  he  should  die 
during  minority  or  without  issue.  It , 
was  held  upon  a  construction  of  the' 
whoje  will  that  the  word  or  should  read 
and,  and  that  the  son's  estate  became 
indefeasible  on  his  attaining  his  major- 
ity. 

A  will  is  not  to  be  so  construed  as  tO' 
require  an  immediate  divisiori  where 
its  whole  scheme  supports  the  theory 
of  a  postponement  of  the  division,  and 
precatory  words  are  to  be  looked  to  in 
determining  the  intent.  McCartney  v. 
Osburn,  n8  111.  403. 

One  item  of  a  will  gave  the  testator's 
lands  to  his  wife  for  life,  in  fee  simple. 
A  later  item  gave  certain  of  these  lands 
to  a  son,  and  the  rest  to  a  daughter. 
It  was  held  that  the  wife  took  a  life 
estate  with  a  remainder  to  the  son  and 
daughter.  Vaughn  v.  Howard,  75  Ga. 
285. 

Inconsistent  Clauses. —  Where  two- 
clauses  of  a  will  are  inconsistent  with 
one  another,  if  enough  can  be  gathered. 
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which  the  words-  of  the  will,  properly  interpreted,  convey. ^  The 
words,  however,  are  to  be  taken  in  their  ordinary  and  grammatical 
sense,  unless  a  clear  intention  to  use  them  in  another  sense  can 
be  collected ;  ^  and  where  technical  words  are  used,  the  testator 
is  presumed  to  intend  to  use  them  in  their  legal  sense. ^  Where 
words  occur  more   than  once  in  a  will,  it   is  generally  presumed 


from  the  rest  of  the  will  to  show  which 
of  the  two  clauses  expressed  the  testa- 
tor's intention,  the  will  is  properly  con- 
strued in  accordance  with  the  intention 
thus  shown.  St.  John's  Mite  Assoc,  v. 
Buckley,  5  Mackey  (D.  C.)  406;  Stim- 
son  V.  Vroman,  99  N.  Y.  74- 

KUstake. — Where  a  testator  directed 
the  division  of  the  proceeds  of  land 
into  seven  parts,  and  then  named  eight 
persons,  directing  that  each  should 
have  one  seventh,  equity  will  require 
adivisioninto  eight  parts  on  the  ground 
of  mistake.     Effinger   v.    Hall,  81  Va. 

Supplying  Omitted  Words. — A  testa- 
tor bequeathed  to  his  wife  one  third  of 
,  all  his  personal  property,  and  the  use 
of  any  land  she  might  need  for  life, 
and  to  a  daughter  100  acres  of  land, 
and  then  after  some  minor  requests 
gave  "the  rest  of  my  estate  personal" 
to  his  four  sons  and  the  children  of  a 
-daughter.  In  a  codicil-  he  recited  that 
he  had  disposed  of  his  "estate  real  and 
personal,  and  had  bequeathed  two 
thirds  of  said  estate''  to  said  sons  and 
grandchildren,  and  revoked  the  share 
left  to  a  certain  son.  The  court  held 
"that  the  words  "real  and"  could  not  be 
supplied  before  "personal"  in  the  will, 
.and  that  the  testator  died  intestate  as 
to  all  his  real  estate  except  the  160  acres. 
'Graham  tj.  Graham,  23  W.  Va.  36. 
In  Howerton  v.  Henderson,  88  N.  C. 
597,  however,  it  was  held  that  where  a 
■yrord  was  obviously  omitted  from  a 
will,  and  it  was  necessary  to  carry  out 
the  intention,  the  court  could  supply  it. 

But  no  words  will  be  supplied  by 
intendment  in  a  will,  although  it  may 
be  plain  that  the  testator  failed  to  ex- 
press himself  in  the  manner  intended, 
:so  long  as  there  is  any  fair  ground  for 
'doubt  as  to  the  particular  words  meant. 
Heald  v.  Heald,  56  Md.  300. 

Gifts  by  Implication. — An  evident  in- 
tention of  the  testator  as  to  one  legacy 
will  not  be  defeated  simply  because  of 
the  failure  of  another  legacy  to  vest.  - 
Kerr  t;.  Dougherty,  59  How.  Pr.  (N. 
T.)  44. 

A  gift  by  implication  may  be  pre- 
sumed, wiiere    the   conclufiibn    is   irre- 


sistible as  to  the  testator's  intent.  Rob- 
inson V.  Green,  14  R.  I.  181.  But  in 
general,  implication  is  admissible  only 
in  the  absence  of,  and  not  to  control, 
an  express  disposition.  Elder  v.  Lantz, 
49  Md.  186;  Wetter  v.  Walker,  62  Ga. 
142;  Hurlbut  V.  Hutton  (N.  J.O,  4  Cent. 
Rep.  409. 

1.  "The  question  in  expounding  a 
will  is  not  what  the  testator  meant,  but 
what  is  the  meaning  of  his  words." 
Weidman's  App.,  42  Leg.  Intel.  (Pa.) 
338;  Shone  v.  Wilson,  9  CI.  &  F.  525; 
Hancock's  App.,  112  Pa.  St.  532. 

2.  Thus  where  the  testator's  intention 
was  clear,  the  court,  in  construing  the 
will,  refused  to  disregard  such  inten- 
tion, because  of  the  use  of  the  word 
"then"  in  such  a  connection  as  to  sug- 
gest a  doubt  as  to  whether  it  was  not 
sometimes  used  as  a  conjunction  and 
not  always  as  an  adverb  of  time.  Per- 
kins' A-ppeal,  108  Pa.  St.  314.  See  also 
Carpenter  v.  Carpenter,  2  Demarest 
<N.  Y.;  534.  Words  may  be  con- 
sidered in  an  order  other  than  that  in 
which  they  are  placed,  if  the  intent  of 
the  testator  is  best  served  thus.  Ferry's 
Appeal,  102  Pa.  St.  207. 

"North." — ^In  Weare  v.  Weare,  59  N. 
H.  293,  it  was  held  that  the  word 
"north"  may  mean  northerly,  north- 
easterly or  northwesterly. 

"Personal  Property  and  Furniture." — 
Where  a  testator  used  in  his  will  the 
phrase  "personal  property  and  furni- 
ture," it  was  held  that  there  was  an 
implication  that  the  testator  distin- 
guished between  the  two  things.  Tyghe 
V.  Nelson,  2  Demarest  (N.- Y.)  633. 

"Property"  Identical  with  "Estate"  or 
"Succession." — In  Mark's  Succession, 
35  La.  An.  1054,  the  word  "property" 
was  held  identical  in  meaning  with 
"estate"  or  "succession."  See  also 
Mumford's  Est,  Myrick's  Probate 
(Cal.)  133;  Blaisdell  -u.  Hight,  69  Me. 
306.  See  generally  Castner's  Appeal,  88 
Pa.  St.  478;  Pruden  v.  Paxton,79  N.  C. 
446:  Carter  v.  Reddish,  32  Ohio  i. 

3.  Heirs  at  Law. — A  devise  to  the 
"heirs  at  law"  of  the  testator's  wife,  in 
the  event  of  the  death  of  a  certain  per- 
son, was  held  not  to  enure  to  the  benefit 
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that  they  are  always  used  in  the  same  sense,  unless  the  contrary 
appears ;  *  and  where  words  are  obviously  miswritten,  they  may 
be  corrected.* 

It  will  be  presumed  that  a  testator  intended  to  dispose  of  his- 


of  a  child  adopted  by  the  widow  after 
her  husband's  death,  there  being 
nephews  and  nieces  of  the  testator  and 
his  wife  then  living.  Wyeth  v.  Stone, 
i44Mass.  441.  See  Adoption  of  Chil- 
dren, I  Am.  &  Eng.  Ency.  of  Law, 
205,  etc. 

Legal  Heirs. — A  testator  left  property 
to  his  "legal  heirs."  His  nearest  rela- 
tives surviving  him  were  brothers  and 
sisters,  nephews  and  nieces  and  a  grand 
nephew.  It  was  held  that  as  the  grand 
nephew  would  have  taken  nothing  had 
the  testator  died  intestate,  he  took 
nothing  under  the  will.  Woodward  v. 
James,  44  Hun  (N.  Y.)  95. 

Next  of  Kin. — A  testator  provided 
that  if  any  of  his  legatees  should  die 
before  his  decease,  their  "next  of  kin" 
should  take;  it  was  decided  that  a 
brother  of  a  deceased  legatee  should  take 
to  the  exclusion  of  nephews.  See  also 
Re  Sinzheimer,  5  Dem.  (N.  Y.)  321; 
Weeks  v.  Cornwell,  104  N.  Y.  325; 
Fontaine  v.  Thompson,  80  Va.  229.  A 
husband  is  not  an  heir  or  next  of  kin  of 
his  wife.  Ivin's  Appeal,  106  Pa.  St.. 
176.  See  also  Tillman  v.  Davis,  95  N, 
Y.  17. 

Heirs. — The  term  "heirs  in  a  devise 
of  a  contingent  remainder  is,  prima 
facie,  used  in  its  technical  sense.  Ir- 
vine V.  Newlin,  63  Miss.  192;  Fabens  v. 
Fabens,  141  Mass.  395;  Kelley  v.  Vigas, 
112  111.  242.  But  it  will  be  construed  to 
mean  "children"  when  such  construc- 
tion is  necessary  to  effectuate  the  ap 
parent  intention  of  the  testator. 
McCartney  v.  Osburn,  118  111.  403;  Mc- 
Kelvey  r*.  McKelvey,  43  Ohio  213;  De 
Laurencel  v.  De  Boom,  67  Cal.  362; 
Huntress  v.  Place,  137  Mass.  409;  Hav- 
erstick's  App..  103  Pa.  394;  Henton  v. 
Milburn,  23  W.  Va.  166. 

Children. — When  one  gives  property 
by  will  to  his  children  and  has  children, 
his  grandchildren  are  not  meant.  Pugh 
V.  Pugh,  105  Ind.  552;  lie  Cashman,  3 
Demarest  (N.  Y.)  242.  But  where  con- 
sistent with  the  intention  indicated  by 
the  will,  the  term  "children"  may  in- 
clude grandchildren.  Re  Paton,  41 
Hun  (N.  Y.)  497.  Compare  Child,  3 
Am.  &  Eng.  Encyc.  of  Law  231. 

Family. — The  word  "family"  in  a  de- 
vise may  be   construed,  to  include  the 


devisee's  children  and  his  wife  so  long 
as  she  continues  to  live  with  or  to  be 
entitled  to  a  support  from  him.  Bradr 
lee  V.  Andrews,  137  Mass.  50.  See: 
Family,  7  Am.  &  Eng.  Ency.  of  Law,, 
803. 

Dower. — In  Barry's  Estate,  13  Phila_ 
(Pa.)  310,  it  was  ^«/rf  that  where  itwas^ 
apparent  that  the  testator  used  the  word 
"dower"  in  its  popular,  not  in. its  tech- 
nical sense,  meaning  the  interest  given 
to  a  widow  by  the  statutes  of  Pennsyl- 
vania, the  will  is  to  be  construed  accord- 
ingly. 

"Bequest,"  "Devise." — Where  a  tes- 
tator uses  the  words  "bequest"  and 
"devise"  as  synonymous,  his  intention 
will  control.  Thompson  v.  Gant,  14 
Lea  (Tenn.)  310;  Evans  v.  Price  (111.), 
6  West.  Rep.  492. 

1.  In  Sibley  v.  Perry,.  7  Vesey  522,  a 
testator  made  certain  bequests  to  sev- 
eral persons,  if  living  at  his  decease^ 
and  if  not,  he  directed  that  their  lawful 
issue  should  take  the  shares  which  their 
respective  parents,  if  living,.would  have 
taken;  and  he  made  other  bequests  to. 
the  lawful  issue,  living  at  certain 
periods,  of  other  persons.  Lord  El- 
DON  held  that  as  to  the  former  class 
children  were  intended,,  and  that  this, 
was  a  ground  for  giving  to  the  word, 
"issue"  the  same  construction  in  the 
other  bequests.  See  Heasman  w.  Pearse^ 
L.  R.,  7.Ch.  275.     See  Issue.. 

2.  A  testator  by  will  directed  the 
payment  of  the  income  of  his  estate  to 
his  widow,  until  she  should  die  or  re- 
marry. Should  she  remarry,  she  wa» 
still  to  have  an  annual  income  for  life. 
A  subsequent  clause  of  the  will  con- 
tained a  direction  for  the  division  of 
the  estate  among  the  testator's  children 
upon  the  death  or  remarriage  of  the 
widow.  It  was  held  that  the  word  "re- 
marriage" in  the  last  clause  was  used 
through  inadvertence-  and-  should  be 
rejected.  Lottimer  v..-  Blumenthal,  61 
How.  (N.  Y.)  Pr.  360..  See  also  Em- 
mert  v.  Hays,  89  111',  iii'. 

In  describing,  land;  devised,  it  being 
apparent  that  the  testator  meant  to  de- 
vise the  south  half  of  the  "southeast" 
quarter  of  section  10,  which  he  owned, 
and  not  the  south  half  of  the  "east"" 
quarter,,  which;  he  did  not  own,,.it  was^ 
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whole  estate,  unless  the  contrary  appears  in  clear  and  unmistak- 
able terms ;  *  ami  where  the  intention  cannot  operate  to  the  full 
effect  anticipated  by  the  testator,  the  courts  will  carry  it  into 
effect  as  far  as  possible. 

Circumstances  under  which  the  testator  made  his  will  are  con- 
sidered in  determining  his  intention;*  but  extrinsic  evidence  is 
not  admissible  to  alter,  detract  from,  or  add  to  the  terms  of  the 
will.3 


held  that  the  court  wpuld  make  the  cor- 
rection, and  construe  the  description 
according  to  the  intent.  Severson  v. 
Severson,  68  Iowa  656. 

1.  Kennard  v.  Kennard  (N.  H.),  2 
East.  Rep.  38;  Clarkson  v.  Clarkson,  8 
Bush  (Ky.)  655;  Byers  v.  Byers,  6 
Dana  (Ky.)  313;  Ferry's  Appeal,  102 
Pa.  St.  207;  Hancock's  Appeal,  112  Pa. 
St.  536;  Miller  v.  Pugh  (Pa.),  5  Cent. 
Rep.  239.  Where  a  will  contained  no 
residuary  clause,  and  it  was  manifestly 
the  testator's  intention  to  dispose  of  all 
of  his  property,  the  words  "all  my 
moneys  after  paying  all  my  just  debts," 
were  held  to  pass  deposits  in  a  savings 
bank,  and  railroad  stock,  not  speciii- 
cally  devised.  Jenkins  v.  Fowler,  63 
N.  H.  244.  See  also  Harkness  v.  Har- 
key,  gi  N.  C.  195;  Randenbach's  Ap- 
peal, 87  Pa.  St.  i;i;  Irwin  v.  Zane,  15 
W.  Va.  646. 

The  rule  that  a  testator  must  be  pre- 
sumed to  intend  by  the  will  to  dispose 
of  his  whole  estate,  applies  to  a  will 
wherein  all  the  bequests  are  to  one  per- 
son, the  final  one  being  "also  all  the 
loose  property  on  and  around  the  home- 
stead, consisting  of  one  cow,  two  hogs, 
and  a  lot  of  wood,  and  all  other  prop- 
erty of  every  kind,"  although  the  testa- 
tor owned  a  lot,  chattels,  and  notes 
not  specifically  bequeathed.  Tauben- 
ham  V.  Dunz,  20  111.  Ap.  262. 

2.  Thus  in  determining  whether  a  tes- 
tator's widow  had  the  power  to  sell  the 
fee,  or  whether  her  estate  was  a  life  es- 
tate only,  it  was  held  that  surrounding 
circumstances,  such  as  the  state  and 
condition  of  the  property  and  of  the 
family,  were  to  be  considered  to  ascer- 
tain the  intention.  Kaufman  v.  Breck- 
inridge, 117  111.  305.  See  also  Worth 
V.  Worth,  95  N.  C.  239;  Byrnes?;.  Still- 
well  (N.  Y.),  5  Cent.  Rep.  402. 

A  devise  of  land  by  a  description 
which  includes  land  which  the  testator 
did  not  own  entitles  the  devisee  to  all 
the  land  owned  by  the  testator  within 
the  tract  described.  Bradley  v.  Rees, 
113  111.  327.  Com;pare  Severson  v.  Sev- 
erson, 68  Iowa  656. 
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Where  there  was  a  bequest  to  the 
"Home  Mission  Society,"  it  was  con- 
strued to  be  the  "American  Missionary 
Society,"  upon  proof  of  facts,  outside 
the  will,  showing  that  the  society  must 
have  been  the  one  intended,  and  there 
being  no  society  of  the  former  name. 
Beardsley  v.  American  Home  Mission- 
ary Society,  45  Conn.  327.  In  Gilmer 
V.  Stone,  120  U.  S.  586,  it  ■via.sheld  that 
a  bequest '  'to  be  equally  divided  between 
the  board  of  foreign  and  the  board  of 
home  missions,"  might  be  shown  by 
parol  to  have  been  intended  for  the 
Presbyterian  boards  thus  named,  there 
being  similar  boards  controlled  by  other 
denominations.  See  also  Webster  v. 
Morris,  66  Wis.  366;  Powers  v,  Mc- 
Eachem,  7  S.  C.  293;  Tuxbury  v. 
French,  41  Mich.  7;  Black  v.  Hill,  32 
Ohio  313;  Burthe  t;.  Denis,  31  La.  An. 
568;  Dunham  r;.,  A verill,  45  Conn.  61; 
Woodruff  V.  Migeon,  46  Conn.  236; 
Jenkins  v.  Merritt,  17  Fla.  304;  Gilles- 
pie V.  Schuman,  62  Ga.  252;  Vermont 
Baptist  State  Convention  v.  Ladd,  59 
Vt.  5;  American  Dramatic  Fund  Ass'n 
V.  Lett,  42  N.  J.  Eq.  43;  Re  Mussig,  3 
Demarest  (N.  Y.)  225. 

Extrinsic  parol  evidence  is  admissi- 
ble to  show  that  the  omission  of  a  child 
by  the  testator  was  intentional.  Peters 
V.  Siders,  126  Mass.  135. 

Persons  designated  in  a  will  by  their 
nicknames  may  take  legacies  on  suffi- 
cient evidence  of  identity.  Beatty  v. 
Cong.  Universalist  Society,  39  N.  J. 
Eq.452. 

And  a  legatee  need  not  be  named  if 
he  is  so  described  that  he  may  be  iden- 
tified. Cheney  'o,  Selman,  71  Ga.  384. 
See  also  Acton  v.  Lloyd,  37  N.  J.  Eq. 
5,  where  the  name  of  a  legatee  was 
erroneously  stated  in  a  will,  but  the  be- 
quest was  not  thereby  avoided, 

3.  "It  would  be  a  dangerous  doctrine 
to  establish,  and  one  without  precedent, 
that  where  the  language  of  the  will  is 
plain,  and  the  residuary  clause,  in  terms, 
disposes  of  the  whole  estate,  and  there 
are  no  qualifying  words  in  any  part  of 
the  will,  you   may  introduce  extrinsic 
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The  heir  at  law  cannot  be  excluded  without  an  express  devise 
or  necessary  implication ;  and  such  implicalion  imports,  not  natu- 
ral necessity,  but  so  strong  a  probability  that  "an  intention  to  the 
contrary  cannot  be  supposed.* 

The  testator's  intention  is  to  be  gathered  from  a  later  clause 
in  a  will  rather  than  from  an  earlier  one.* 

7.  Intent  as  to  Fixtures  Between  Landlord  and  Tenant. — Whether 
personal  property  affixed  by  a  tenant  to  the  freehold  is  converted 
into  realty  is,  in  great  measure,  a  question  of  intention.  The  old 
common  law  criterion  of  physical  attachment  seems  to  have  been 
generally  set  aside.  This  whole  subject  will  be  found  fully  con- 
sidered under  another  title,  and  need  not  be  here  repeated.^ 

8.  Proof  of  Intent. — Intention  is  d  fact  to  be  proved,  as  any  other 
fact.*  All  the  attendant  facts  and  circumstances  tending  directly 
or  indirectly  to  throw  light  on  the  intention  may  be  given  in  evi- 
dence, unless  excluded  by  some  other  paramount  rule  of  evi- 
dence.^ 


evidence  to  show  that  the  testator  did 
not  know  that  certain  property  which 
he  owned  actually  belonged  to  him,  for 
the  purpose  of  restricting  the  natural 
meaning  and  operation  of  the  will." 
Stannard  v.  Barnum,  51  Md.  440.  See 
also  Thomas  v.  Thomas  (Ind.),  7  West. 
Rep.  67;  Campbell  v.  Crater,  95  N. 
Car.  156;  Re  Huntington  (N.  Y.),  6 
Cent.  Rep.  217;  Robinson  v.  Randolph, 
21  Fla.  629. 

1.  Where  a  will  is  capable  of  two  in- 
terpretations, that  one  should  be  adopted 
which  prefers  those  of  the  blood  of  the 
testator  to  strangers.  Wood  f. 
Mitcham,  92  N.  Y.  375.  See  Gelston 
V.  Shields,  78  N.  Y.  275;  Irwin  t/.  Zane, 
15  W.  Va.  646. 

But  in  Powers  v.  McEachern,  7  S. 
Car.  290,  a  devise  to  testator's  wife  and 
all  his  then  living  children  was  held  to 
carrj'  the  estate  to  a  woman  with  whom 
he  was  living  in  adultery,  and  her  chil- 
dren, to  the  exclusion  of  his  lawful  wife 
and  her  children. 

2.  Woodbury  v.  Woodbury,  74  Me. 
413;  Temple  v.  Sammis,  48  N.  Y. 
Super.  Ct.  324;  Murfitt  v.  Jessop,  94  111. 
158;  Hemphill  v.  Moody,  62  Ala.  510; 
McNeill  V.  Caruthers,  4  Bradwell  (111.) 
5i;2;  Bromiield  v.  Wilson,  78  111.  467; 
Re  Manice,  31  Hun  (N.  Y.)   119. 

But  in  the  absence  of  any  indication 
from  the  whole  will  of  an  intention  to 
the  contrary,  a  gift  by  words  of  general 
description  is  not  to  be  limited  by  a 
subsequent  attempt  at  a  particular  de- 
scription. Thus  where  there  was  a  de- 
vise of  "all  the  real  estate  I  may  die 
possessed  of,  which  property  is  sitmtTrl 


on  the  north  side  of  N  street,"  it  was  held 
that  this  passed  the  title  also  to  a  parcel 
of  land  on  the  south  side  of  N  street 
whereof  the  testator  died  seised  in  fee. 
Martin  v.  Smith,  124  Mass.  iii.  See 
also  Jones  v.  Robinson,  78  N.  Car.  396; 
Terry  v.  Smith,  42  N.  J.  Eq.  504. 

Where,  however,  there  is  a  clear 
enumeration  of  particulars  purporting 
on  their  face  to  be  designed  as  qualifi- 
cations of  a  preceding  general  descrip- 
tion, words  of  general  devise  must 
yield.  Griscom  v.  Evens,  40  N.J.  L. 
402. 

In  Hendershot  v.  Shields,  42  N.  J. 
Eq.  317,  where  there  were  three  repug- 
nant and  irreconcilable  provisions  in  a 
Vi'ill,  it  was  held  that  the  last  should 
prevail. 

In  Merkel's  Appeal,  109  Pa.  235,  a 
bequest  to  testator's  widow  "of  my  re- 
maining personal,  property,"  followed 
by  pecuniary'  bequests,  was  read  as 
though  written,  at  the  end  of  the  will. 
See  also  Ferry's  Appeal,  102  Pa.  207. 

Where  a  devise  gives  the  area  of  a 
tract  of  land  and  also  describes  it  by 
boundary;  the  latter  description  controls. 
Lyon  V.  Lyon,  96  N.  Car.  439. 

3.  See  Fixtures,  8  Am.  &  Eng. 
Encyc.  of  Law,  48,  and  the  present  title 
generally. 

4.  "It  may  be  different  to'  prove  the 
state  of  a  man's  mind  at  a  particular 
time,  but  if  it  can  be  ascertained  it  .is  as 
much  a  fact  as  anything  else."  Edg- 
ington  XK  Fitzmaurice,  55  Law  Jour. 
Rep.  Chanc.  650. 

5.  "Where  there  is  a  question  whether 
nn  act  was  accidental  or  ihtentional,  he 
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A  person  cannot  testify  to  another's  motive  or  intent ;  ^  but 
where  parties  are  made  competent  witnesses,  they  may  testify  as 
to  their  own  intentions.^ 

9.  Presumption  of  Intent. — Where  a  person  does  an  act,  he  is  pre- 
sumed to  have  intended  that  the  natural  and  ordinary  results  of 
his  act  would  follow.^ 


fact  that  such  act  formed  part  of  a  series 
of  similar  circumstances,  in  each  of 
which  the  person  doing  the  act  was  con- 
cerned, is  deemed  to  be  relevant." 
Stephen's  Digest  of  Evidence  (May's 
€d.),  6i;  Com.  w.  Titus,  ti6  Mass.  42; 
Parrish  v.  Thurston,  87  Ind.  437;  Com. 
•V.  Sawtelle,  141  Mass.  590;  Thomas  v. 
State,  103  Ind.  419;  Archer  v.  State, 
106  Ind.  426;  Padgett  -v.  State,  103  Ind. 
550;  Farrell  v.  State,  32  Ohio  456;  Ar- 
ciier  V.  State  (Ind.),  4  West.  Rep.   728. 

In  cases  where  the  intention  of  parties 
to  an  ambiguous  written  contract  is  in 
■question,  the  contract  is  to  be  read  in 
the  light  of  surrounding  circumstances. 
Heath  v.  West,  68  Ind.  548;  Mobile  & 
Montgomery  R.  Co.  v.  jurey,  iii  U. 
S.  584. 

Upon  the  trial  of  an  indictment  for 
an  attempt  to  procure  an  abortion  by 
furnishing  a  pregnant  woman  with 
medicines  for  that  purpose,  any  decla- 
rations or  acts  of  the  defend- 
ants either  before  or  after  the  par- 
ticular act  mentioned  in  the  indictment, 
tending  to  show  his  purpose  and  inten- 
tion, are  admissible.  Lamb  v.  State 
(Md.),  5  Cent.  Rep.  747. 

The  manner  of  one  accused  of  passing 
counterfeit  money,  at  the  time  of  pass- 
ing it,  may  be  shown  as  tending  to 
prove  guilty  knowledge  and  intent. 
Butler  V.  State,  22  Ala.  43.  But  see 
,  State  V.  Middleham  (Iowa),  17  N.  W. 
Rep.  446. 

Declarations  made  by  a  party  to  a 
contract  soon  after  its  execution,  are 
admissible  as  showing  the  state  of  his 
mind  at  the  time.  McRae  v.  Malloy, 
93  N.  Car.  154, 

1.  Clement  v.  Cureton,  36  Ala.  120; 
Cihak  V.  Klekr,  117  111.'  643;  Manufac- 
turers and  Traders'  Bank  v.  Koch,  loc 
N.  Y.  630. 

2.  In  Delano  v.  Goodwin,  48  N.  H. 
203,  Smith,  J.,  said :  "Before  the  stat- 
ute making  parties  co'npetent  wit- 
nesses, the  ordinary  way  to  prove  their 
intent  or  understanding  was  by  circum- 
stantial evidence.  But  now  that  the 
party  himself  is  admitted  to  testify, 
there  is  no  reason  for  confining  his  tes- 
timony to   a  variety   of  circumstances 


tending  to  show  his  purpose  or  under- 
standing, when  he  knows  and  can  tes- 
tify directly  what  that  purpose  or 
understanding  was.  Accordingly  . 
where  the  intention  or  good  faith  of 
a  party  to  a  suit  becomes  material,  it 
may  be  shown  directly  as  well  as  from 
the  circumstances,  and  the  party  him- 
self, if  a  competent  witness,  may  testify 
directly  to  his  intention  or  understand- 
ing, unless  prevented  by  some  other 
principle  of  law  applicable  to  the  par- 
ticular case."  See  also  Evidence  of  In- 
tent, by  W.  F.  Elliott,  in  22  Cent. 
Law  Jour.  271. 

Parties  have  been  permitted  to  testify 
as  to  their  intent  in  questions  of  dedica- 
tion of  land  to  public  uses.  Bidinger  v. 
Bishop,  76  Ind.  245.  In  questions  of 
domicil.  Kennedy  v.  Ryall,  67  N.  Y. 
380.  As  to  the  character  of  assign- 
ments for  benefit  of  creditors.  Sey- 
mour V.  Wilson,  14  N.  Y.  567;  Watkins 
V.  Wallace,  19  Mich.  57.  As  to  intent 
in  giving  credit  to  another.  Danforth 
f.  Carter,  4  Iowa  230.  And  as  to  the 
intent  of  a  payment.  Stearns  v.  Gosse- 
lin,  58  Vt.  38. 

In  Coke  v.  Pottsville  Bank,  116  Pa. 
St.  264,  a  party  to  a  contract  was  not 
permitted  to  testify  to  thoughts  and 
purposes  on  his  part  undisclosed  at  the 
time  of  making  the  contract,  in  order  to 
affect  its  legal  import.  See  also  Browne 
V.  Hickie,  68  Iowa  330;  Thomas  v. 
Loose,  114  Pa.  St.  35;  McCormick  v, 
Joseph,  77  Ala.  236. 

In  Indiana^  where  the  intent  with 
which  an  act  -is  done  becomes  material, 
it  is  proper  to  ask  what  the  intent  was. 
Over  T'.  ScheiHing,  102  Ind.  191;  Heap 
V.  Parrish,  104  Ind.  36. 

3.  People  V.  Petheram  (Mich.),  7 
West.  Rep.  596. 

A  married  woman  who  resided  in 
Massachusetts  went  to  Maine,  and  im- 
mediatelj'  applied  for  and  obtained  a 
divorce  for  causes  not  a  ground  for  di- 
vorce in  Massachusetts.  The  presump; 
tion  arose  that  her  purpose  in  removing 
to  Maine  was  to  obtain  a  divorce. 
Chase  v.  Chase,  5  Gray  (Mass.)  157. 

Where  a  married  man  enters  a  house 
of  prostitution   and    remains   there    all 
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INTENTION— INTENTIONALL  Y. 

A  criminal  intent  is  presumed  from  the  commission  of  an  act 
which  is  criminal  />£r  se;  ^  but  when  a  specific  intent  is  necessary  to 
make  an  act  an  offence,  the  commission  of  the  act  does  not  raise 
a  presumption  that  it  was  done  with  the  specific  intent.* 

INTENTION.— See  Intent.^ 

INTENTIONALLY.— See  Intent.* 


night,  the  presumption  is  that  he  com- 
mitted adultery  while  there.  Evans  v. 
Evans,  41  Cal.  103. 

The  exposing  of  oleomargarine  un- 
marked, with  pure  butter  or  groceries, 
upon  the  shelves  or  counter  of  a  store- 
room is  an  act  from  which  an  intent 
to  sell  may  be  inferred  in  the  absence 
of  rebutting  evidence.  State  v.  Dun- 
bar, 13  Oreg.  591. 

1.  "When  an  act  forbidden  by  law  is 
in'tentionallj-  done,  thfe  tntent  to  do  the 
act  is  the  criminal  intent  which  imparts 
to  it  the  character  of  an  offence,  and  no 
one  who  violates  the  law,  which  he  is 
conclusively  presumed  to  khow,  can  be 
heard  to  say  that  he  had  no  criminal 
intent  in  doing  the  forbidden  act." 
State  -v.  Smith,  93  N.  Car.  516;  State 
V.  King,  86  N.  Car.  603;  State  v. 
Voight,  90  N.  Car.  741. 

Thus  where  a  person  is  proved  to 
have  been  stabbed  with  a  dirk  knife  by 
the  defendant,  from  which  wound  he 
instantly  died,  the  defendant  is  pre- 
sumed to  have  intended  to  kill  the  de- 
ceased. Com.  V.  York,  9  Mete.  ( Mass.) 
93.  See  also  Murphy  v.  People,  37  111. 
447;  McKibbin  v.  State,  40  Ark.  480; 
United  States  v.  Adaras,'"2  Dak.  305. 

2.  "When  acts  are  equivocal  and  be- 
come criminal  only  by  reason  of  the  in- 
tent with  which  they  are  done,  both 
must  unite  to  constitute  the  offence, 
and  both  facts  must  be  proved  in  order 
to  a  conviction."  State  v.  King,  86  N. 
Car.  603:  State  v.  Smith,  93  N.  Car. 
516.  Thus  where  a  statute  makes  a 
wilful,  deliberate  and  premeditated  kill- 
ing murder  in  the  first  degree,  and  A 
kills  B,  there  is  no  presumption  that  the 
killing  was  deliberate  and  premeditated. 
Commonwealth  v.  Dunn,  58  Pa.  St.  9; 
Hamby  v.  State,  36  Tex.  523;  People  v. 
Plath  (N.  Y.),  I  Cent.  Rep.  772. 

Where  a  statute  makes  indictable  an 
act  which  is  merely  malum  prohibitum, 
when  done  "wilfully  and  maliciously," 
the  existence  of  an  evil  mind  in  doing 
the  forbidden  act  is,  as  a  general  rule, 
a  constituent  part  of  the  offence.  Thus 
where  a  defendant  was  indicted  under  an 
act  prohibiting  the  wilful  and  malicious 


tearing  down  of  a  sheriff's  advertise- 
ment, it  was  held  that  he  had  the  right 
to  show  that  he  tore  down  such  paper 
without  any  evil  design.  Folwell  v. 
State  (N.  J.),  5  Cent.  Rep.  355. 

3.  An  indictment  charging  that  an 
assault  was  made  with  an  "intention"  tO' 
ravish,  instead  of,  "intent,"  is  good. 
State  V.  Tom,  2  Jones  L.  (N.  Car.)  414^ 
"In  Walker's  Dictionary  the  two  primary 
definitions  of  these  words  are  the  same^ 
to  -wit,  'design,'  '  'purpose.'  Can  the. 
court  say  then  that  a  charge  of  a 
felonious  assault  made  with  the  'inten- 
tion' to  commit  a  rape,  i.  c,  with  the  de- 
sign or  purpose  to  commit  a  rape,  is; 
different  from  a  charge  of  an  assault, 
made  with  the  'intent'  to  commit  a  rape,, 
i.  e.,  with  a  design  or  purpose  to  commit 
a  rape  ?  The  bare  statement  of  the 
proposition  shows  its  absurdity.'' 

In  construing  the  clause  in  an  insur- 
ance policy — "in  case  of  the  death  of  the 
insured  by  his  or  her  own  act  and  in- 
tention," etc.,  the  court  said:  "To  my 
mind  the  use  of  the  word  'intention'  in 
the  policy  before  us,  does  not  essentially 
vary  or  strengthen  the  legal  meaning  of 
the  sentence  from  that  of  the  policy 
in  the  Bigelow  case.  The  word  'act'' 
necessarily  implies  intention,  and  it 
seems  to  me  the  policy  in  this  case  dif- 
fers in  no  material  import  from  the  one 
already" decided  by  this  court:  that  is  to. 
say,  you  get  just  as  strong  a  sentence 
and  it  means  practically  just  as  much  to. 
say  that  the  company  shall  not  be  liable 
if  the  assured  comes  to  his  death  by  his. 
own  act,  sane  or  insane,  as  if  you  say  the 
company  shall  not  be  liable  if  the 
assured  comes  to  his  death  by  his  own 
act  and  intention,  sane  or  insane." 
Chapman  v.  Rep.  L.  Ins.  Co.,  6  Biss. 
(U.  S.)  240. 

4.  A  statute  provided  that  where  di- 
rectors of  certain  corporations  "inten- 
tionally neglect"  to  file  annual  reports, 
they  shall  be  liable  for  debts  contracted 
during  the  period  of  neglect.  In  an  ac- 
tion brought  against  the  directors  the 
court  below  found  inter  alia  that  "they 
had  no  active  intention  to  violate  the 
law,''  but  reached  the  conclusion"  of  law 
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INTERCO URSE— INTERDICTION— INTERES T.  , 

INTERCOURSE. — "  Sexual  intercourse,"  in  the  proper  meaning 
of  the  term,  is  ordinary  and  complete  intercourse ;  it  does  not 
mean  partial  and  imperfect  intercourse :  yet  not  every  degree  of 
imperfection  would  deprive  it  of  its  essential  character.  There 
must  be  degrees  difficult  to  deal  with ;  but  if  so  imperfect  as 
scarcely  to  be  natural,  it  would,  legally  speaking,  be  no  intercourse 
at  all.i  These  words  in  a  statute  are  equivalent  to  "  carnal  knowl- 
edge." ^ 

INTERDICTION. — An  interdiction  or  suspension  of  commercial 
intercourse  means,  ex  vi  termini,  an  entire  cessation  for  the  time 
being  of  all  trade  whatever.' 

INTEREST. 


I. 

II. 

III. 


IV. 


Definition,  379. 
General  Principles,  379. 
Contracts  for  Interest,  380. 
(a)  Express  Contracts,  380. 
(5)   Implied  Contracts,  381. 
Interest  as    Damages   for   De- 
fault in  Payment  of  a  Debt,  383 
(«)    On  Accounts,  T^^. 
lb)   On  Rents,  387. 

On     Legacies,    Annuities, 

etc.,  3S7. 
On    Taxes,    Orders    and 
Warrants   of    Munici- 
palities, 388. 
On  Purchase  Money,  389. 
On  Obligations  in  Writ- 
ings 39°- 

Verdicts,  Aivards, 
judgments  and  Decrees, 
391- 


id) 


if) 


(.g)   On 


V.     As  Damages   for   the   Use    or 
Benefit  of  Another's  Money, 

39S-  [395- 

(a)   On  Loans  and  Advances^ 
{b)   On  Money  Unlaivfully  or 
Wrongfully     Withheld 
or   Obtained,  397. 
(c)    On  Money  Paid  by  Mis- 
take, 398. 
{d)    On  Funds  Held  in  Trust. 

398- 
VI.     Oomputation,  402. 

(«)    Time  During   Which  In- 
terest Accrues,  402. 

{b)    Compound  Interest,  407. 

(c)  Application  of  Payments, 
VII.     Rate,  411.  [410- 

(a)  In  General,  411. 

lb)   After  Maturity,  415. 

(c)  Law  of  Place,  417. 


I.  Definition. — A  compensation  usually  reckoned  by  percent- 
age for  the  loan,  use,  or  forbearance  of  money. 

n.  Geneeal  Peinciples. — At  common  law,  interest  was  not  al- 
lowed in  any  case.  The  term  was  synonymous  with  usury,  and 
was  a  punishable  offence.*     In  this  country  it  is  sanctioned  by  the 


that  "under  the  statute  the  neglect  or 
refusal  was  an  intentional  one."  This 
was  reversed  by  the  supreme  court' 
"This  provision  of  the  statute  .  .  . 
cannot  be  construed  as  though  the  word 
'intentionally'  was  omitted  and  yet  such, 
in  eflFect  was  the  construction  given  it 
by  the  court  below  in  the  conclusion  ar- 
rived at."  Breitung  v.  Lindauer,  37 
Mich.  217. 

"Intentionally"  and  "with  premedi- 
tated design"  were  held  not  to  be  used 
in  a  statute  defining  murder  as  synony- 
mous expressions,  "the  latter  involving 
a  greater  degree  of  deliberation  and 
forethought  than  the  former."  State  v. 
Brown,  12  Minn.  543. 

Where  an  intention  to  kill  is  formed 


and  executed  in  the  heat  of  passion 
upon  sudden  provocation  or  in  sudden 
combat,  the  case  falls  within  the  mean- 
ing of  a  statute  that  speaks  of  killing- 
"intentionally  but  without  premedita- 
tion."    State  V.  Hoyt,  13  Minn.  134. 

1.  D— e  V.  A— g,  I  Rob.  Ecc.  Cas.  298. 

2.  Noble  V.  State,  22  O.  S.  C.  545. 

3.  The  Edward,  i  Wheat.  (U.  S.) 
272. 

4.  Abbott's  Law  Diet. 

2  Blk.  Comm.  454;  Viner's  Abridg- 
ment, title  Interest  (c),  §  7;  Chitty  on 
Contracts,  §  3,  5.  Harmanson  -u.  Wil- 
son, I  Hugh  (U.  S.)  207;  Pekin  v.  Rey- 
nolds, 31  111.  529;  s.  c,  83  Am.  Dec- 
244;  Houghton  V.  Page,  2  N.  H.  42;  s.. 
c,  9  Am.  Dec.  30. 
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Contracts  for  Interest. 


INTEREST. 


Contracts  for  Interest. 


statutes  of  all  of  the  States,  and  has  been,  held  to  be  entirely  a 
creature  of  statute,  and  only  allowed  where  so  authorized.^  It  is 
generally  allowed  by  law  on  two  grounds,  namely,  on  contract, 
express  or  implied,  or  by  way  of  damages,**  either  for  a  default  in 
the  payment  of  a  debt,  or  for  a  use  or  benefit  derived  from  the 
money  of  another.*  Where  it  is  imposed  to  punish  tortious 
negligent  or  fraudulent  conduct,  it. is  a  question  within  the  dis- 
cretion of  the  jury.* 

In  a  case  where  interest  as  a  general  thing  is  due,  as  in  the  case 
of  an  account  stated,  the  fact  that  there  may  be  no  statute  in  the 
place  where  the  account  is  settled  and  the  transaction  takes 
place  does  not  prevent  the  recovery  of  interest.  In  such  a  case, 
interest  at  a  reasonable  rate,  and  conforming  to  the  customs  which 
obtain  in  the  community  in  dealings  of  the  same  character,  will 
be  allowed  by  way  of  damages  for  unreasonably  withholding  an 
overdue  account.^ 

III.  Contracts  foe  lNTEaEST-^(«)  Express  Contracts. — Interest 
is  9,l]owed  in  all  cases  where  there  is  an  express  contract  to  pay  it,^' 


1.  111.  Cent.  R.  Co.  v.  Cobb,  72  111. 
148:  Pekin  v.  Re^'nolds,  31  111.  529;  s. 
t.,  83  Am.  Rep.  244;  Chicago  v.  All- 
cock,  86  111.  385;  South  Park  Comm. 
V.  Dunlev3',  91  III.  54;  Hamer  v.  Kirk- 
wood,  25  Miss.  95;  Claj  Co.  Supervi- 
sors V.  Chickasaw  Co.  Supervisors,  64 
Miss.  534;  Warren  Co.  v.  Klein,  51 
Miss.  807;  State  v.  Farrier,  47  N.J.  L. 
383;  Randall  v.  Greenwood,  3  Mont. 
506;  Denver  etc.  R.  Co.  v.  Conway,  S 
Colo,  i;  Reece  v.  Knott,  3  Utah  451. 

In  Dunne  v.  Mastick,  50  Cal.  244,  it 
was  held  that  the  legislature  had  power 
to  impose  on  all  debtors  interest  from 
the  date  of  the  adoption  of  the  code,  by 
way  of  compensation  for  the  delay  in 
the  payment  of  money  already  dvie. 
Such  a  statute  is  not  retrospective, 
since  it  operates  onl^'  on  the  future- 
rights  of  the  parties.  A  fresh  demand 
and  refusal  would  be  a  new  assertion  of 
right  and  would  impose  a  new  liability. 

On  Claim  Against  County. — Where  a 
claim  against  a  county  arises  from  a 
statute  and  not  ex  contractu,  and  such 
statute  makes  no  provision  for  interest, 
it  is  error  for  a  court  to  adjudge  inter- 
est thereon.  The  general  statute,  in 
this  State,  on  the  subject  of  interest 
does  not  embrace  such  claims  against 
counties.  Warren  County  v.  Klein,  51 
Miss.  807,  cited;  Clay  Co.  Supervisors 
Chickasaw  Co.  Supervisors,64  Miss. 534. 

A  State  law  abating  interest  does  not 
impair  the  contract.  Harmanson  v. 
Wilson,  I  Hugh.  (U.  S.)  207. 

2.  Harmanson  v.  Wilson,  i  Hugh. 
(U.  S.)  207;  Sell'eckw.  French,  i  Conn. 


32;  s.  c,  6  Am.  Dec.  185;  Reid  v. 
Renssellaer  Glass  Factory,  3  Cow.  (N. 
Y.)  393:  Foote  V.  Blanchard,  6  Allen 
(Mass.)  221;  s.  c,  83  Am.  Dec.  624. 

3.  Harmanson  %>.  ^Vilson,  i  Hugh. 
(U.  S.)  207;  Selleck  v.  French,  i  Conn. 
32;  s.  c,  6  Am.  Dec.  188. 

4.  Sedgwick  on  Damages,  374;  Dana 
V.  Fiedler,  12  N.  Y.40;  Vandervoort  t). 
Gould,  36  N.  Y.  630;  Fasholt  v.  Reed, 
16  Serg.  &  R.  (Pa.)  266;  Hinckley  v.. 
Beckwith,  13  Wis.  31;  Buford  v.  Fan- 
nea,  i  Bay  (S.  Car.)  273;  s.  c,  i  Am. 
Dec.  615;   Wolfe  v.  Lacy,  30  Tex.  349. 

5.  Young  V.  Godbe,  15  Wall.  (U.  S.) 
562. 

6.  Selleck  v.  French,  i  Conn.  32;  s. 
c,  6  Am.  Dec.  185;  Fake  v.  Addy's 
Exr.,  15  Wend.  (N.  Y.)  76;  Stearns  et 
al.  V.  Brown  et  ux.,  i  Pick.  (Mass.)  530; 
Edgerton  v.  Aspinwall,  3  Conn.  445; 
Bannister  v.  Roberts,  35  Me.  76;  Har- 
manson V.  Wilson,  I  i^iugh.  (U.  S.) 
207;  Radford  v.  Life  Ins.  Co.,  12  Bush 
(Ky.)  434;  Redfield  v.  YstaKfera  Iron 
Co.,  no  U,  S..174. 

Interest  cannot  be  given  in  a  judg- 
ment by  default  on  an  obligation  (prior 
to  the  day  it  falls  due),  containing  astip- 
ulation that  on  several  conditions  it 
shall  bear  interest  from  a  previous  day, 
unless  the  declaration  shows  that  all 
the  conditions  were  fulfilled.  Varnon 
V.  Moore,  i  T.  B.  Mon.  (Ky.^  213. 

Where  a  bond  providing  for  the  pay- 
ment of  interest  annually  was  secured 
by  a  deed  of  trust,  and  afterwards,  for 
several  years,  when  the  interest  was 
due  and  payable,  interest  notes  were  exe- 
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limited,  of  course,  by  the  laws  against  usury. '  A  special 
agreement  to  pay  interest  gives  a  right  of  action  to  recover  the 
interest,  although  the  principal  is  riot  due  when  the  interest  be- 
comes payable,*  but  when  it  is  not  specially  contracted  for,  in- 
terest cannot  be  recovered  in  a  separate  action  after  payment  of 
the  principal.^ 

(^)  Implied  Contracts. — The  law  will  imply  a  contract  to  pay 
interest  where  such  has  been  the  usage  of  trade,  or  the  course  of 
dealing  between  the  parties,  or  the  special  custom  of  one  party, 
known  and  acceded  to  by  the  other.* 


cuted  bearing  the  same  rate  of  interest 
as  the  original  bond,  as  between  the 
parties  the  deed  of  trust  will  secure  the 
payment  of  interest  on  these  new  inter- 
est notes,  but  such  interest  cannot  avail 
as  against  subsequent  creditors  or  pur- 
chasers. Barbour  v.-  Tompkins  (W. 
Va.),  7  S.  E.  Rep.  i. 

In  Louisiana  conventional  interest 
will  not  be  allowed  upon  a  contract  un- 
less expressly  stipulated.  Stephens  v. 
Beard,  17  La.  Ann.  145. 

It  was  agreed  that  the  defendants  ad- 
vancing money  should  receive  a  bonus 
of  fifty  per  cent,  on  their  advances  be- 
sides interest.  Held,  i.  That,  in  the 
absence  of  a  special  promise  by  plain- 
tiff, no  interest  could  be  recovered  on 
the  bonus;  2.  That  where  interest 
had  been  paid  on  the  bonus,  without 
objection  on  the  part  of  plaintiiF,  he 
could  not  recover  it  back,  nor  be  al- 
lowed for  it  in  the  accounting.  Church 
V.  Kidd,  5  Thomp.  &  C.  (N.  Y.)  454; 
s.  c,  3  Hun  (N.  Y.)  254. 

When  money  due  by  parties  is  en- 
joined in  their  hands,  for  which  they 
contracted  to  pay  interest,  they  must 
pay  the  money  into  court  to  exonerate 
themselves  from  payment  of  interest. 
Curdw.  Letcher,  3J.J.  Marsh. (Ky.)443. 

Where  the  claim  of  a  party  for  loss„ 
through  an  alleged  failure  of  the  United 
States  to  perform  its  contracts  with  him, 
as  to  time  and  manner  of  payment,  is, 
by  a  special  act  of  congress,  referred  to 
the  court  of  claims  "to  investigate  the 
same,  and  to  ascertain,  determine  and 
adjudge  the  amount  equitably  due,  if 
any,  for  such  loss  and  damage,"  the 
rules  of  law  applicable  to  the  adjudica- 
tion of  claims  by  that  court  in  the  ex- 
ercise of  its  general  jurisdiction  must 
govern,  and  interest,  not  having  been 
,  stipulated  for  in  the  contracts,  cannot  be 
allowed  thereon.  Tills'on  v.  United 
States,  100  U.  S.  43. 

1.  A  contract  to  pay  interest  on  in- 
terest not  yet  due  is  inequitable,  and 


will  not  be  enforced,  although  if  the 
interest  is  due  it  may  be  added  to  the 
principal,  and  a  contract  to  pay  interest 
on  such  new  principal  will  be  upheld. 
Mason  v.  Callender,  2  Minn.  350;  s.  c, 
72  Am.  Dec.  102. 

In  an  action  on  a  bill  single,'  payable 
at  a  future  day  certain,  "with  interest 
from  date  if  not  punctually  paid,"  the 
interest,  being  a  penalty,  is  not  recover- 
able. Dinsmore  v.  Hand,  Minor  (Ala.) 
126;   Billingsly   v.  Cahoon,  7   Ind.  184. 

Contra,  Rumsey  v.  Matthews,  i 
Bibb.  (Ky.)  242;  Gully  v.  Remj-,  I 
Blackf.  (Ind.)  69;  Parvin  t).  Hoopes,  i 
Morr.  (Iowa)  294. 

2.  Fake  v.  Addy,  15  Wend.  (N.  Y,) 
76;  Edgerton  v.  Aspinwall,  3  Conn. 
445;  Stearns  v.  Brown,  1  Pick.  (Mass.) 
530;  Radford  v.  Southern  Life  Ins.  Co., 
12  Bush  (Ky.)  434;  Sessions  v.  Rich- 
mond, I  R.  I.  298. 

3.  American  Bible  Society  v.  Wells, 
68  Me.  572;  Howe  v.  Bradley,  19  Me. 
31;  Succession  of  Anderson,  12  La. 
Ann.  95;  Southern  etc.  R.  Co.  v.  Mo- 
ravia, 61  Barb.  (N.  Y.)  180;  Tenth 
Nat.  Bank  v.  Mayor,  4  Hun  (N.  Y.) 
429;  American  Bible  Society  -v.  Wells, 
68  Me.  572. 

The  plaintiff  was  the  holder  of  city 
bonds.  Each  had  coupons  attached 
and  conditions  that  "if  the  interest  is 
not  so  paid  this  bond  becomes  due  and 
payable  to  the  holder."  Uponnnaturity 
of  certain  of  the  coupons  they  were 
presented  for  payment,  which  was  re- 
fused. An  action  was  brought  to  re-  • 
cover  both  principal  and  interest. 
Pending  the  suit,  the  treasurer  tendered 
payment  of  the  interest  and  costs, 
which  the  plaintiff  accepted.  Held, 
that  in  the  absence  of  any  agreement  to 
that  effect- the ,  plaintiff  did  not,  by  his 
acceptance,  waive  his  right  to  prosecute 
the  suit  then  commenced  for  the  recov- 
ery of  the  principal.  Moore  v.  Jeffer- 
son, 45  Mo.  202.  . 

1.  Selleck  v.  French,  i   Conn.  32;  s. 


381 


Contracts  for  Interest. 


INTEREST. 


Contracts  for  Interest, 


Where  it  is  the  custom  of  the  creditor  known  and  acquiesced 
in  by  the  debtor,  to  charge  interest  on  accounts  after  a  certain 
time,  or  where  such  is  the  uniform  usage  of  the  trade,  such  facts, 
if  proven  to  the  satisfaction  of  the  jury,  are  evidence  of  an  agree- 
ment, and  interest  will  be  allowed.* 


c,  6  Am.  Dec.  185;  Williams  v.  Craig, 
I  Dall.  (U.  S.)  313;  Koons  v.  Miller, 
3  W.  &  S.  (Pa.1  271;  Meech  v.  Smith, 
7  Wend.  (N.  Y.)  315;  Ayers  v.  Metcalf, 

39  111-  3<37- 

1.  Veiths  V.  Haggle,  8  Iowa  163;  Knox 
i".  Jones,  I  Dall.  (U.  S.)  193;  Rayburn 
V.  Day,  27  111.  46;  Fisher  v.  Sargent,  10 
Cush.  (Mass.)  250;  Esterey  v.  Cole,  i 
Barb.  (N.  Y.)  235;  Ayers  v.  Metcalf, 
39  111.  307;  Barclay  v.  Kennedy,  3 
Wash.  (U.  S.)  350. 

When  parties  themselves  settle  their 
accounts  (at  regular  intervals)  without 
charging  each  other  with  interest,  it  is 
not  in  accordance  with  law  or  equity  to 
go  behind  such  settlements  for  the  pur- 
pose of  allowing  interest  in  favor  of  one 
party  against  the  other.  Such  settle- 
ments are  considered  conclusive,  unless 
impeachable  for  mistake  or  fraud;  and 
transactions  anterior  to  them  are  not 
interest  bearing.  Chandler  v.  People's 
Savings  Bank  et  al.,  61  Cal.  401. 

The  rule  that  a  custom  to  be  binding 
must  be  uniform,  long  established,  gen- 
erally acquiesced  in  and  well  known, 
applies  to  the  usage  of  merchants  in 
paying  interest.  Turner  v.  Dawson, 
50111.85. 

If  usage  has  fixed  a  specific  time  af- 
ter which  book  accounts  bear  interest, 
such  interest  need  not  be  demanded  in 
the  copy  of  the  claim  filed ;  but  if  the 
bargain  be  for  interest  at  an  earlier  pe- 
riod than  usage  would  give  it,  or,  if  a 
special  contract  be  relied  on,  it  must  be 
set  forth  in  the  claim.  Adams  v.. 
'  Palmer,  30  Pa.  St.  346. 

It  is  not  error  for  the  court  to  in- 
struct the  jury  that  "interest  cannot  be 
claimed  on  an  open  and  running  mu- 
tual account,  except  by  an  agreement 
of  the  parties."  Williams  v.  Hersey, 
17  Kan.  i8. 

In  so  far  as  the  right  to  interest  is 
dependent  on  implication  of  law  or  dis- 
cretion of  juries,  a  State  law  allowing 
an  abatement  of  interest  does  not  im- 
pair the  obligation  of  contracts.  Har- 
manson  v.  Wilson,  i  Hugh.  (U.  S.) 
207. 

If  a  contract  is  silent  on  the  subject 
of  interest,  and  does  not  by  implication 
exclude  it  on  money  due  and  payable 
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under  the  contract,  the  law  implies  that 
interest  is  to  be  paid  from  the  time  the 
debt  becomes  payable.  Vermont  etc. 
R.  Co.  V.  Vermont  Cent.  R.  Co.,  34  Vt. 
I. 

Where  the  only  evidence  that  inter- 
est was  to  be  allowed  on  an  open  ac- 
count, there  being  no  proof  of  any  cus- 
tom to  pay  interest  or  of  any  agreement 
to  that  effect,  arose  from  the  testimony 
of  a  witness  who  had  inferred  from  a 
conversation  with  the  defendant  that 
he  did  not  dispute  his  liability  to  pay 
interest  from  the  expiration  of  a  year. 
Held,  that  the  evidence  was  not  suffi- 
cient. Johnson  v.  "Bennett,  i  Spears 
(S.  Car.)  209. 

In  assumpsit  interest  on  the  principal 
sum  may  be  made  a  subject  of  charge  as 
one  of  the  items  of  an  account  annexed, 
and  may  be  recovered  upon  proof  of 
circumstances  which  would  entitle  the 
plaintiff  to  charge  it.  Chadbourne  v. 
Hanscom,  56  Me.  554. 

A  purchaser  of  goods,  who  is  made 
an  agent  for  their  sale,  and  given  a 
right  to  exchange  them,  is  not  charge- 
able with  interest  in  the  absence  of  an 
agreement  to  that  effect.  Chase  -u. 
Union  Stone  Co.,  11  Daly  (N.  Y.) 
107. 

In  Texas  an  agreement  to  paj'  inter- 
est cannot  be  implied  from  the  fact  that 
the  defendant  has  previously  paid  in- 
terest on  similar  accounts.  Adriance 
V.  Brooks,  13  Tex.  279. 

Interest  is  not  allowed  in  a  partner- 
ship accounting  upon  moneys  owing 
between  the  firm  and  either  of  the  part- 
ners, or  between  each  other,  in  partner- 
ship transactions  before  dissolution, 
unless  by  virtue  of  some  understanding 
or  usage,  or  some  equity  implying  an 
agreement  to  pay  it.  Sweeney  y.  ^ 
Neeley,  53  Mich.  421. 

The  lex  loci  where  a  debt  is  con- 
tracted should  govern  the  question 
whether  interest  is  allowable  on  a  mer- 
chant's account.  Cocke  v.  Conigmaker, 
I  A.  K.  Marsh.  (Ky.)  254;  Crawford  a. 
Simonton,  7  Port.  (Ala.)  no;  Porter  f. 
Munger,  22   Vt.  191. 

Interest  on  a  balance  of  account 
held  discretionary  with  the  jury. 
KiUingly  v.  Taylor,  i  Cranch  (C.  C.)  99! 
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INTEREST. 


Interest  as  Damages,  etc. 


The  assumption  to  pay  a  substituted  obligation  from  which  in- 
terest grows  implies  the  payment  of  such  interest  although  not 
tstipulated  eo  nomine.^ 

IV.  Interest  as  Damages  tor  Default  in  the  Payment  of  a 
"Debt. — Interest  is  allowable  as  damages  for  default  in  the  per- 
formance  of  a   contract   to   pay  money.*     Whenever  a    debtor 


Upon  an  account  current  between  a 
-wholesale  merchant  in  Philadelphia 
and  his  customer  in  the  country,  inter- 
est is  chargeable  upon  the  amount  of 
-each  sale  after  six  rnonths  from  the 
time  of  sale  and  delivery.  Koons  v. 
Miller,  3  Watts  &  S.  (Pa.)  271. 

1.  Soulie    V.   Brown,    13    La.   Ann. 

521. 

2.  Young  V.  Godbe,  15  Wall.  (U.  S.) 
1562;  Buzzell  V.  Snell,  25  N.  H.  (5 
Fost.)  474. 

Interest  should  be  allowed  in  all  cases 
-  of  contract  where  it  is  the  duty  of  the 
debtor  to  pay  money  without  a  previous 
demand  by  the  creditor.  A  bona  fide 
dispute  as  to  the  amount  of  the  indebt- 
edness is  no  bar  to  the  accruing  of  in- 
terest, and  if  a  tender  of  payment  falls 
short  of  the  sum  found  to  be  due  at  the 
time  of  the  tender,  interest  runs  on  the 
whole.  West  Republic  etc.  Co.  v. 
Jones,  108  Pa.  St.  55. 

Where  a  party's  right  to  compensa- 
tion under  a  contract  is  doubtful,  and  is 
contested  on  reasonable  grounds,  and 
the  amount  due  him  requires  to  be  de- 
termined by  suit,  interest  will  not  be 
allowed  for  the  time  preceding  such  de- 
termination. Shipman  v.  State,  44 
Wis.  458. 

When  interest  is  claimed  as  damages, 
to  allow  or  disallow  it  is  within  the 
discretion  of  the  court,  and  it  will  not 
be  allowed  if  the  plaintiff  has  been 
guilty  of  laches  in  prosecuting  his  claim. 
A  plaintiff  obtained  a  verdict  against 
the  United  States  in  the  court  below, 
subject  to  the  opinion  of  the  court  in  a 
case  to  be  made  and  then  rested  nearly 
thirty  years  before  entry  of  judgment. 
Held,  that  under  these  circumstances 
judgment  should  run  only  from  the 
.  entry  of  the  judgment.  Redfield  v. 
Ystalifera  Iron  Co.,  no  U.  S.  174. 

Interest  is  not  allo.wable  generally  on 

an  indebtedness,  except   from  the  time 

when  the  debtor  is  in  default.     Freden- 

burg  t).  Turner,   37  Mich.   402;  North 

.Hudson  R.   Co.   v.   Booraem,  28  N.  J. 

Eq.  450;  Reid  v.   Duncan,   i   La.  Ann. 

265;  Whiteworth  v.   Hart,  22  Ala.  343; 

■Gay  V.  Gardner,  54  Me.  477;   Hubbard 

■V.  Charlestown  etc.   R.  Co.,  n  Mete. 


(Mass.)  124;  Nat.  Laniers  f.  Lovering, 
30  N.  H.  511;  Beardslee  t;.  Horton,  3 
Mich.  560. 

In  an  action  for  nondelivery  of  goods 
according  to  a  contract,  the  difference 
between  the  contract  price  and  the  act- 
ual price  on  the  day  fixed  for  the  de- 
livery furnishes  the  true  rule  of  damages, 
on  that  day,  and  the  plaintiff  is  entitled 
to  interest  on  that  amount  from  that 
day  as  a  separate  item  of  damage. 
Dana  v.  Fiedler,  12  N.  Y.  (2  Kerr)  40; 
Driggers  v.  Bell,  94  111.  223. 

In  a  Texas  case,  where  a  common 
carrier  fails'to  transport  produce  des- 
tined for  market  and  received  by  him 
in  the  condition  in  which  he  received 
it  and  without  unnecessary  delay,  the 
owner  was  held  to  be  entitled,  among 
other  elements  of  damage,  by  way  of 
indemnity,  to  eight  per  cent,  interest  on 
the  value  of  the  commodity  from  the 
time  it  should  have  been  delivered  at  its 
market  destination  by  the  carrier. 
Houston  etc.  R.  Co.  f.  Jackson,  62  Tex. 
209. 

A  contractor  with  a  county  is  en- 
titled to  interest  on  a  payment  deferred 
after  the  performance  of  the  contract, 
if  there  was  a  stipulation  that  payment 
should  be  made  as  soon  as  the  work 
contracted  for  should  be  completed. 
Risley  v.  Andrew  County,  46  Mo.  382. 

Subscriptions. — An  allowance  of  in- 
terest on  a  subscription  in  aid  of  a  rail- 
road from  the  date  of  the  completion 
of  the  road,  when  the  promise  was  to 
pay  one  j'ear  a(ter  its  completion  and 
'  nothing  is  expressed  about  interest,  is 
error.     Steevens  v.    Corbitt,   33    Mich. 

458- 

F  subscribed  for  and  agreed  to  take 
five  shares  of  the  stock  of  a  land  and 
loan  company',  and  to  pay  $400  per 
share  therefor,  in  weekly  instalments 
of  $1  on  each  share  until  paid  in  full; 
and  his  name  as  such  subscriber  by  his 
direction  was  entered  by  the  company's 
secretary  on  its  stock  ledger  about  the 
i6th  of  February,  1S71,  on  which  day 
he  made  his  first  payment  and  con- 
tinued to  pay  until  the  4th  of  June, 
1874,  and  had  the  payments  entered  in 
his   book   and   received  his  dividends. 
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INTEREST. 


Interest  as  Damages  etc.. 


knows  what  he  is  to  pay  and  when  he  is  to  pay  it,  he  is  chargeable- 
with  interest  if  he  neglects  or  refuses  to  pay  it,^  or  if  he  delays, 
the  payment  after  it  is  due.* 

{a)  On  Accounts.-- — ^In  general,  interest  is  not  allowed  upon  un- 
liquidated accounts  in  the  absence  of  an  agreement  express  or 
implied  to  pay  it.^ 


On  a  suit  by  the  receivers  of  the  com- 
pany brought  the  i8th  of  March,  1879, 
to  recover  the  instalments,  which  he  had 
failed  to  pay  for  more  than  150  vpeeks 
last  past,  it  was  held  that  this  subscrip- 
tion was  not  within  the  class  of  con- 
tracts on  which  interest  is  recoverable 
as  of  right. 

1.  Curtis  V.  Innerarity,  6  How.  (U. 
S.)  146;  Swett  V.  Hooper,  62  Me.  54; 
Hitt  V.  Allen,  13  111.  592;  People  t;. 
New  York  Co.,  5  Cow.  (N.  Y.)  331; 
Dodge  V.  Perkins,  9  Pick.  (Mass.)  369. 

2.  London  v.  Taxing  District  of 
Shelbj'  Co.,  104  U.  S.  771;  Chicago  v. 
Tibbetts,  104  U.  S.  126;  Merritt  v. 
Pearson,  76  Ind.  44;  United  States  v. 
Hills,  4  Cliff.  (U.  S.)  618. 

Interest  is  recoverable  on  a  balance 
of  an  unsettled  account  from  a  reason- 
able time  after  the  account  accrued. 
Bates  V.  Starr,  2  Vt.  536;  Willis  v. 
Brown,  3  N.  J.  L.  (2  Pa.)  548. 

Unreasonable  and  Vexatious  Delay  of 
Payment. — Mere  delay  to  make  payment 
of  money  due  on  an  account,  or  ap- 
pearing and  defending  suit  for  its  re- 
covery, will  not  authorize  a  recovery  bf 
interest  under  the  clause  of  the  statute 
giving  interest  "on  money  withheld  by 
an  unreasonable  and  vexatious  delay  of 
payment." 

The  delay  of  payment  inust  be  both 
unreasonable  and  vexatious,  and  to 
make  it  such  the  debtor  must,  in  some 
way,  have  thrown  obstacles  in  the  way 
of  collection  of  the  demand,  or  by  some 
management  have  induced  the  creditor 
to  prolong  taking  proceedings  to  collect 
the  debt  longer  than  he  would  other- 
wise have  done.  West  Chicago  Alco- 
hol Works?;.  Sheer,  104 111.  586;  Devine 
V.  Edwards,  loi  111.  138. 

A  person  guilty  of  unreasonable  and 
vexatious  delay  in  making  payment  of 
a  just  claim  cannot  be  relieved  by  offer- 
ing to  pay  interest  from  the  time  when 
the  delay  began  to  be  unreasonable  and 
vexatious;  he  is  chargeable  with  inter- 
est from  the  time  it  became  due.  Chi- 
cago V.  Tebbetts,  104  U.  S.  120. 

A  delay  for  ten  years  of  payment  of 
an  account  evidenced  by  the  entries  in 
a  depositor's  bank  book,  although  de- 


mand was  repeatedly  made,  held  tO' 
be  vexatious  and  unreasonable,  and  in- 
terest allowed  on  the  account.  Jassoy 
V.  Horn,  64  111.  379. 

Where  in.  an  action  on  account  no  in- 
terest nor  general  relief  is  demanded,, 
nor  any  unreasonable  delay  in  payment 
shown,  interest  should  not  be  allowed.. 
Marsteller  v.  Crapp,  J2  Ind.  359. 

Plaintiff  had  stolen  from  him  a  cer- 
tificate of  deposit.  Defendant  bank 
compelled  plaintiff — who  had  ordered 
payment  stopped — to  bring  suit  and  ob- 
tain judgment  befbre  it  would  pay  the 
amount,  endorsements  having  been 
placed  on  the  certificate  after  it; had 
been  stolen.  Held,  that  plaintiff  was 
entitled  to  interest  on  the  value  of  the 
certificate  from  the  time  of  demand 
made.  Sleppy  v.  Commerce  Bank,  8 
Sawy.  (U.  S.)  17;  s.  c.  Fed.  Rep.  712. 

3.  McConnico  v.  Curzen,  2  Call 
(Va.)  358;  Brady  v.  Wilcoxson,  44  Call 
239;  Temple  v.  Belding,  i  Root  (Conn.)- 
314;  Crosby  v.  Mason,  32  Conn.  482; 
Myers  v.  Walker,  24  111.  133;  McCor- 
mick  -».  Elston,  16  111  204;  Aldrich  ■».. 
Dunham,  16  111.  403;  Shewell  v.  Givan, 
2  Blackf.  (Ind.)  312;  South  v.  Leavy, 
Hard.  (Ky.)  527;  Neal  v.  Keel,  4  T.  B. 
Mon.  (Ky.)  162;  Harrison  f.  Handley,. 
I  Bibb.  (Ky.)  443;  Palmer  v.  Stockwell, 
9  Gray  (Mass.)  237;  Sweeney  ti.Neely,. 
53  Mich.  421;  Ledyard  v.  Bull,  3  N.  Y. 
S.  37;  Flannery  v.  Anderson,  4  Nev.. 
437;  Graham  v.  Williams,  16  Serg.  & 
R.  (Pa.)  257;  McGlintock's  Appeal,  29, 
Pa.  St.  360;  Henry  v.  Rish,  i  Dall. 
(Pa.)  265;  Williams  v.  Craig,  i  Dall.  ' 
(Pa.)  313;  Skirving  v.  Hobb,  2  Bay 
(S.  Car.)  233;  Neyle  v.  Chisholm,, 
Harp.  (S.  Car.)  274;  Holmes  v.  Mis- 
roon,  Treadw.(S.  Car.)  21;  Waggoner  ti. 
Gray,  2  Hen.  &  M.  (Va.)  603;  Marshf.. 
Fraser,  37  Wis.  149.  Contra,  Wilbur- 
ger  II.  Randolph,  I  Miss.  (Walk.)  20; 
Houston  V.  Crutcher,  31  Miss.  51. 

Interest  is  not  payable  upon  balances, 
between  partners  except  by  some  agree- 
ment or  understanding.  Gage  v.  Par- 
melee,  87  111.  329;  Gyger's  App  ,  62  Pa. 
St.  73. 

Upon  accounting  between  partners,, 
interest  is  chargeable  against  one,  upon 
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Interest  as  Damages,  etc, 


But  open  mutual  cash  accounts  bear  interest.^ 

When  an  account  is  liquidated  and  there  is  a  delay  in  the  pay- 
ment, interest  is  allowed  after  there  has  been  a  demand,  or  after 
the  correctness  of  the  account  has  been  acknowledged.*^ 

Where  goods  are  sold  for  cash,  the  account  bears  interest  from 
the  delivery  of  the  goods.^  In  mutual  merchandise  accounts,  in- 
terest is  to  be  cast  upon  the  annual  balances.* 


sums  which  he  has  actually  collected 
for  the  firm,  from  the  date  of  receipt ; 
but  not  as  to  sums  which  he  has  not  re- 
ceived in  fact,  though  he  may  have 
agreed  to  be  responsible  in  event  of 
failure  to  collect  them.  Shepard  v. 
Akers,  2  Tenn.  Ch.  627. 

A  claim  by  a  partner  for  advances 
made  for  the  firm  is  not  an  accoiint 
stated,  nor  an  account  which  by  custom 
bears  interest  from  the  end  of  the  year. 
The  amount  due  cannot  be  ascertained 
until  an  accounting  is  had  between  the 
partners.  Prentice  v.  Elliott,  72  Ga. 
154;  Oilman  v.  Vaughan,  44  Wis.  646 

1.  Reid  V.  Rensselaer  Glass  Factory, 
3  Cow.  (N.  Y.)  393;  5  Cow.  (N.  Y.) 
487;  Crosby  v.  Otis,  32  Me.  256;  Lio- 
tard  v.  Graves,  3  Cai.  (N.  Y.)  226; 
Newell  V.  Griswold,  6  Johns.  (N.  Y.) 
45;  Kane  v.  Smith,  12  Johns.  (N.  Y.) 
156;  Walden  v.  Sherburne,  15  Johns. 
(N.  Y.)  409;  Van  Beurenxi.  Van  Gaas- 
beck,  4  Cow.  (N.  Y.)  496;  Tucker  -u. 
Ives,  6  Cow.  (N.  Y.)  193;  Consequa  v. 
Fanning,  3  Johns.  (N.  Y.)  Ch.  587;  Es- 
terly  v.  Cole,  3  N.  Y.  (3  Comst.)  502; 
McKnight  w.  Dunlop,  4  Barb.  ( N . Y. )  36 ; 
Farmers'  etc.  Co.  v.  Mann,  4  Rob.  (N. 
Y.)  356;  Knight  v.  Mitchell,  3  Brev.  (S. 
Car.)5o6;  Treadw.  (S.  Car.),  Const.  668; 
Smetz  ■».  Kennedy,  Riley  (S.  Car.)  218. 

2.  Haight  V.  McVeagh,  69  111.  624; 
Daniels  v.  Osborne,  75  111,615;  Cooper 
«.Coates,  21  Wall.  (U.  S.)  105;  Hen- 
derson Cotton  Mfg.  Co.  V.  Lowell 
Machine  Shops  (Ky.),  7  S.  W.  Rep. 
142;  Tootle  V.  Wells  (Kan.),  18  Pac. 
Rep.  692. 

Barelli  v.  Brown,  i  McCord  (S.  Car.) 
449;  Elliott  f.Minott,  2  McCord(S.Car.) 
125;  Hicks  ».  Thomas,  Dudley (Ga.)2 18; 
Williams  v.  Finney,  16  Vt.  297. 

Interest  is  never  allowed  where  the 
delay  is  the  result  of  the  failure  of  the 
creditor  to  press  the  collection  of  his 
claim.  And  where  the  principal  cause 
of  action  is  an  unliquidated  account, 
unless  interest  or  damages  are  claimed 
in  the  petition,  no  judgment  will  be 
rendered  for  either.  Adams  Express 
Co.  V.  Milton,  II  Bush   (Ky.)  49. 
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In  Indiana  interest  on  an  open  ac- 
count may  be  allowed  in  a  proper  case, 
commencing  twelve  months  after  the 
date  of  the  last  item.  Young  v.  Dickey, 
63  Ind.  31.  ' 

Where  an  account  is  unliquidated  the 
objection  to  the  allowance  of  interest 
is  much  stronger  where  no  sum  has 
been  named  by  either  party  as  the 
amount  to  be  charged  until  after  a  con- 
troversy has  arisen.  Clark  v.  Clark, 
46  Conn.  586. 

An  agreement  that  one-fifth  part  of  a 
crop  is  to  be  paid  to  the  plaintiff  when 
it  is  made,  constitutes  a  liquidated  de- 
mand that  will  bear  interest.  Bartel  v. 
Andrews,  18  Ga.  407. 

Tenants  In  common  used  iron  ore 
from  the  common  property  without  re- 
quiring each  other  to  account.  Held, 
that  interest  could  not  be  charged  until 
a  balance  was  struck.  Grubbs'  App., 
66Pa.  St.  117. 

Where  the  government  has  made  up 
five  statements  of  account  against  a 
collector,  and  has  only  charged  interest 
on  the  last,  and  all  thiese  accounts  are 
too  large  in  the  judgment  of  the  court, 
and  the  collector  has  overpaid  the  gov- 
ernment before  the  last  account,  no  in- 
terest is  chargeable  on  the  balance  in 
his  hands  when  the  suit  was  brought  on 
the  first  account.  United  States  v. 
Collier,  3  Blatchf.  (U.  S.)  525. 

3.  Smith  V.  Shaffer,  50  Md  132; 
Foote  V.  Blanchard,  6  Allen  (Mass.) 
221;  s.  t.,  83  Am.  Dec.  624;  Maltraanw. 
Williamson,  69  111.  423. 

An  account  showing  the  delivery  of 
goods  at  a  time  stated  frima  facie 
shows  payment  due  at  that  time,  and 
the  creditor  is  entitled  to  recover  in- 
terest. Wyandotte  etc.  Gas  Co.  v. 
Schliefer,  22  Kan.  468. 

Interest  was  allowed  on  the  price  of 
logs  delivered  under  a  contract  although 
there  was  a  dispute  between  the  parties 
as  to  the  quantity  and  quality  of  the 
logs  delivered.  Vaughan  v.  Howe,  20 
Wis.  497. 

4.  Davis  V.  Smith.  48  Vt.  53. 
Where  parties   are  engaged  in  con- 
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Interest  is  not  allowed  on  unliquidated  accounts  for  work,  labor 
and  services,*  especially  where  an  account  was  not  rendered  before 
suit  was  brought.^  When  the  amount  is  ascertained,  interest  is 
recoverable  *  after  a  demand  of  payment  made  at  the  expiration 
of  a  reasonable  time.*  If  an  amount  is  capable  of  being  ascer- 
tained, the  account  is  so  far  liquidated  as  to  bear  interest.^ 

if  error  existed  in  allowing  interest  it 
was  a  judicial  error,  and  one  of  sub- 
stance whicli  could  not  be  corrected  on 
motion ;  and  that  an  order  striking  out 
the  interest  was  error.  Bullard  v. 
Sherwood,  85  N.  Y.  253. 

On  a  claim  for  services,  interest  may 
be  allowed  without  proof  of  a  de- 
mand, when  the  debtor  by  leaving  the 
State  and  having  no  fixed  abode,  pre- 
vented the  creditor  from  making  a  de- 
mand. Graham  v.  Chrystal,  a  Abb. 
(N.  Y.)  App.  Dec.  263. 

4.  Ford  V.  Tirrell,  9  Gray  (Mass.) 
401. 

e.  Graham  v.  Chrystal,  i  Abb.  (N. 
Y.)  Pr.,  N.  S.  121. 

Interest  can  be  charged  upon  an  ac- 
count onXy  from  the  time  such  account 
is  rendered  and  is  not  allowable  upon 
the  various  items,  from  fhe  date  of 
each.  Wood  v.  Belden,  59  Barb.  (N. 
Y.)  549- 

A  consigner  is  entitled  to  interest  on  ' 
the    balance     due     him     on    account. 
Porter  v.  Patterson,  15  Pa.  St.  229. 

Interest  is  chargeable  on  factor's  ac- 
counts for  advances  or  purchases. 
Walters  v.  McGirt,  8  Rich.  (S.  Car.) 
287. 

The  rule  in  .regard  to  interest  in  ac- 
counts against  towns  does  not  differ 
from  that  governing  accounts  against 
individuals.  Langdon  v.  Castleton,  30 
Vt.  285. 

Interest  cannot  be  recovered  on  the 
value  of  goods  contracted  by  an  agree- 
ment not  in  writing,  to  be  sold  on  a 
credit  from  the  expiration  of  the  credit. 
Gummage  v.  Alexander,  14  Tex. 
414. 

Interest  may  be  recovered  on  a  bal- 
ance due  on  an  account,  and  especially 
so  where  the  parties  have  agreed  that 
interest  should  be  paid  on  such  bal- 
ance. Tootle  !».  Wells  (Kan.),  18  Pac. 
Rep.  692. 

Where  a  party  receives  notes,  prop- 
erty and  cash  for  which  he  agrees  to 
execute  his  promissory  note  in  a  given 
sum,  this  will  make  the  account  or  debt 
a  liquidated  one,  and  interest  is  recov- 
erable thereon.  Clark  v.  Dutton,  69 
111.  521. 


tinuous  dealings  the  presentation  of 
bills  at  various  times,  stating  parts  of 
the  account,  does  not  raise  the  pre- 
sumption Of  liquidation  under  which 
interest  is  thereafter  chargeable  upon 
the  balances  shown  to  be  due.  Ray- 
mond V.  Williams,  40  Iowa  117. 

The  plaintiif  supplied  the  defendants 
with  wood  for  which  they  were  in  the 
habit  of  settling  from  time  to  time.  He 
omitted  at  one  of  these  settlements  to 
present  his  claim  for  a  certain  quantity 
of  wood,  and  the  omission  was  not  dis- 
covered until  a  long  time  after.  Held, 
that  he  could  not  recover  interest  on 
this  claim.  Brainerds  v.  Champlain 
Trans.  Co.,  29  Vt.  154. 

1.  Murrell    v.   Ware,    i   Bibb.  (Ky.) 

32.5- 

2.  Doyle  v.  St.  James  Church,  7 
Wend.  (N.  Y.)  178;  Pursell  v.  Fry, 
19  Hun  (N.  Y.)  595. 

3.  Carpenter  v.  Brand,  40  N.  Y. 
Super.  Gt.  551. 

In  an  action  upon  quantum 
meruit,  the  court  found  that  on  a  speci- 
fied day  a  certain  sum  was  due  the 
plaintiff.  Held,  that  he  was  entitled  to 
interest  from  said  day.  Mix  v.  Miller, 
57  Cal.  356;  Parker   v.  Parker,  33  Ala. 

4S9- 

Interest  is  allowed  on  liquidated  de- 
mands in  admiralty  the  same  as  in  law, 
and  on  seaman's  wages  from  the  time 
they  are  due.  Steamboat  Swallow, 
Ala.  Adm.  334. 

Interest  for  a  vexatious  delay  of  pay- 
ment for  work  is  allowable  by  Indiana 
statute.     McKinney  v.  Springer,,  3  Ind. 

59-  „      , 

Interest  is  not  recoverable  in  South 
Carolina,  on  a  verbal  contract  in  which 
the  defendant  agreed  to  pay  the  plain- 
titf  a  sum  certain  for  rendering  service. 
Farr  v.  Farr,  1  Hill  (S.  Car.)  393. 

Interest  on  Sum  Due  Attorney  for 
Services.  Wliere,  in  an  action  by  an 
attorney  for  professional  services,  the 
complaint,  which  was  verified,  asked 
judgment  for  a  sum  specified  as  the 
value  of  the  services  with  interest,  and 
the  defendants  made  default,  held,  that 
the  clerk  properly  computed  and  in- 
cluded interest  in   the  judgment;  that 
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■  {b)  On  Rents. — Rent  in  arrears  due  under  a  written  lease  bears 
interest  on  each  instalment.*  In  covenant  to  recover  a  ground 
rent,  interest  is  recoverable,  except  there  be  special  reasons  for 
not  allowing  it.''  Where  there  is  a  sum  certain  due  for  rent,  it 
will  bear  interest  *  if  recovered  in  a  personal  action.*  Where  rent 
is  recovered  by  distress,  interest  cannot  be  distrained.^ 

{c)  On  Legacies,  Annuities,  etc. — A  specific  legacy  carries  inter- 
est from  the  death  of  the  testator.  A  general  legacy  bears  interest 
only  from  the  time  it  is  payable,  unless  otherwise  controlled  by 
the  will.® 


1.  West  Chicago  Alcohol  Works  v. 
Sheer,  8  111.  App.  367. 

Where  a  lease  of  cars  by  the  receiver 
of  a  railroad  is  valid  until  disaffirmed 
by  the  court,  it  is  not  such  an  "instru- 
,ment  in  writing''  as  entitles  the  lessor 
to  interest  on  the  rent  due  under  Rev. 
St.  Illinois  1885,  p.  1356.  Thomas  v. 
Peoria  etc.  R.  Co.,  36  Fed.  Rep.  808. 

In  an  action  to  recover  rent  due  on 
leased  premises,  when  the  defendant 
•was  a  surety  in  the  lease,  and  the  time 
the  rent  should  commence  was  to  be 
<lecided  by  arbitrators,  held,  that  de- 
fendant was  liable  for  interest  on 
amount  of  rent  found  due  only  from 
date  of  such  decision.  Binsse  v.  Wood, 
'  47  Barb.  (N.Y.)  624. 

Tenant  In  Common.— ^It  is  proper  to 
charge  interest  upon  estimated  rents 
and  profits  where  the  land  is  occupied 
by  the  consent  of  the  owner,  or  where 
one  tenant  in  common  holds  and  enjoys 
the  whole  land  by  the  consent  of  his 
cotenant.  Vance  v.  Evans,  11  W. 
Va.  342. 

2.  Naglee  v.  IngersoU,  7  Pa.  St. 
185. 

3.  Burnham  v.  Best,  10  B.  Mon. 
{Ky.)  227. .  Comfare  Cooke  v.  Wise, 
3  Hen.  &  M.  (Va.)  463;  Clark  v.  Bar- 
low, 4  Johns.  (N.  Y.)  183;  Van  Rens- 
selaer f.  Jewitt,  2  N.  Y.  135;  Crane  -v. 
Hardman,  4  E.  D.   Smith  (N.  Y.)  448. 

On  an  agreement  to  pay  rent  on  a 
day  certain,  interest  is  recoverable  from 
that  day.  Elkin  v.  Moore,  6  B.  Mon. 
(Ky.)  462;  Honore  v.  Mflrray,  3  Dana 
(Ky.)  31;  Clark  v.  Barlow,  4  Johns. 
(N.  Y.)  183;  Van  Rensselaer  zi.Jewett, 
2  N.  Y.  135;  Van  Rensselaer  v.  Jones, 
2  Barb.  (N.  Y.)  643;  Crane  v.  Hard- 
man,  4  E.  D.  Smith  (N.  Y.)  448. 

4.  Clark  v.  Barlow,  4  Johns.  (N.  Y.) 
183;  Van  Rensselaer  v.  Jones,  2  Barb. 
{N.  Y.)  644;  Obermeyer  v.  Nichols,  6 
Binn.  (Pa.)  1594  Buck  v.  Fisher,  4 
Whart.  (Pa.)  516;  Newman  v.  Keffer, 
33  Pa.  St.  442;   Guthrie  v.  Stockton's 


Admrs.,  5  Harr.  (Del.)  123;  Honore  v. 
Murray,  3  Dana  (Ky.)  31;  Elkin  v. 
Moore,  6  B.  Mon.  (Ky.)  462. 

5.  Lansing  t'.  Rattrone,  6  Johns.  (N. 
Y.)  43;  Longwell  v.  Ridinger,  i  Gill 
(Md.)  57.  Comfare  Albright  v. 
Pickle,  4  Yeates  (Pa.)  264.  In  Vir- 
ginia a  statute  gives  the  right  to  dis- 
train for  rent  with  interest.  Brooks  v. 
Wilcox,  II  Gratt.  (Va.)  419. 

6.  Keech  v.  Speakman,  i  Pa.  Law 
Jour.  Rep.  72;  Vermont  State  Baptist 
Convention  v.  Ladd  Exr.,  58  Vt.  95; 
Devlin's  Estate,  i  Tuck  (N.  Y.)  Surr. 
460;  Geoman  v.  Geoman,  7  Coldw. 
(Tenn.)  180. 

The  rule  that  a  general  legacy  in 
favor  of  a  child,  when  given  for  its 
maintenance,  will  draw  interest  from 
the  testator's  death,  does  not  apply  to 
a  legacy  to  adults,  nor  where  the  main- 
tenance of  the  child  is  otherwise  pro- 
vided for,  either  by  the  will  or  in  any 
other  mode.  Hennion  v.  Jacobus,  27 
N.  J.  Eq.  28. 

The  rule  that  a  legacy  shall  carry 
interest  only  after  one  year  from  the 
death  of  the  testator,  applies  to  the  case 
of  the  bequest  of  an  annuity.  Jones  v. 
Stockett,  2  Bland  (Md.)  409. 

Interest  should  be  allowed  on  all  ad- 
vancements of  money  from  the  death 
of  testator,  where  the  money  value  is 
charged  agains't  the  legatee  in  the  will. 
Williams  v.  Williams,  15  Lea  (Tenn.) 
438. 

Interest  is  not  allowed  upon  money 
arising  from  the  proceeds  of  real  estate, 
and  inherited  by  the  testator's  heirs, 
because  legacies  had  lapsed.  Betts  v. 
Betts,  4  Abb.  (N.  Y.)  N.  Cas.  317. 

Accord  and  Satisfaction. — When  there 
is  a  dispute  between  an  executor  and  a 
legatee  as  to  the  amount  of  interest  due 
on  a  legacy,  on  account  of  the  expense 
and  delay  caused  by  a  Tong  litigation 
carried  on  for  the  protection  of  the  es- 
tate, an  acceptance  by  the  legatee  of  a 
sum  less  than  the  one  due  on  the  legacy 
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Interest  is  not,  in  general,  recoverable  on  the  arrears  of  an  an- 
nuity bequeathed  by  will.^  An  annuity  in  lieu  of  dower  carries 
interest.*  , 

{d)  On  Taxes,  Orders,  Warranties,  etc.,  of  Municipalities. — 
Interest   is  not  chargeable,   in  general,  upon  taxes,*   nor  uponi 


is  an  accord  and  satisfaction,  if  the  pay- 
ment is  made  upon  thie  express  condi- 
tion that  it  shall  be  in  full  for  the  bal- 
ance due,  and  the  money  accepted 
without  protest  against  such  condition. 
Vermont  State  Baptist  Convention  v. 
Ladd,  58  Vt.  95. 

1.  Isenhart  v.  Brown,  2  Edw.  (N. 
Y.)  341;  Adams  Admr.  v.  Adams 
Admr.,  10  Leigh  (Va.)  ,527. 

Contra,  Stephenson  v.  Arson,  i 
Bailey  (S.  Car.)  Ch.  274. 

It  has  been  held  in  South  Carolina 
and  in  Tennessee  that  it  lies  in  the  dis- 
cretion of  the  court  to  allow  interest  on 
an  annuity  under  a  will.  Irby  v.  Mc- 
Crae,  4  Dessau.  (S.  Car.)  422;  Laura 
Jane   v.   Hagen,   10    Humph.    (Tenn.) 

332-      ■ 

Interest  will  not  be  allowed  on  the 
arrears  of  an  annuity  which  was  to  be 
paid  in  agricultural  products  at  a  par- 
ticular place,  the  value  of  which  was 
to  be  ascertained  by  testimony,  and  in 
the  absence  of  any  proof  of  a  demand 
at  the  place  where  it  was  to  be  paid,  or 
of  an  agreement  to  dispense  with  such 
demand  and  to  convert  the  same  into 
money.  Philips  v.  Williams,  5  Gratt. 
(Va.)  259. 

2.  Beeson  v.  Beeson,  i  Harr.  (Del.) 
106;  Houston  r^  Jamison,  4  Harr.  (Del.) 
330;  Irby  V.  McCrae,  4  Dessau.  (S. 
Car.)  422.  •-■' 

Whether  a  widow  is  entitled  to  in- 
terest upon  a  sura  secured  to  her  by  a 
recognizance  in  a  proceeding  in  parti- 
tion, depends  upon  the  circumstances 
of  tile  case,  and  is  a  question  to  be  de- 
termined by  a  jury.  Smyser  -u.  Smy- 
ser,  3  W.  &  S.  (Pa.)  437. 

3.  Danforth  v.  Williams,  9  Mass. 
324;  Louisville  etc.  R.  Co.  v.  Hopkins 
Co.  (Ky.),  9  S.  W.  Rep.  497. 

As  a  general  rule  the  State  is  not 
bound  to  pay  interest,  and  in  cases 
where  the  contract  contemplate?  the 
action  of  the  legislature  in  order  to  pay 
the  claim,  interest  cannot  be  claimed 
until  such  application  is  made  to  the 
legislature.  Where  a  claim  is  presented 
to  the  auditor  for  payment,  where  there 
is  no  appropriation  to  pay  it,  and  pay- 
ment is  refused  by  the  auditor  for  that 
reason,  such  refusal   does  not  create   a 
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liability  upon  the  State  to  pay  interest 
from  the  date  of  such  presentation. 
Whitney  v.  State,  52  Miss.  732.  ' 

But  the  State  is  entitled  to  interest  on 
the  amount  of  taxes  due  from  a  collect- 
or from  the  time  they  should  have 
been  paid  over.     Dean  v.  State,  54  Tex. 

313- 

Where  the  State  sues  a  county  for 
taxes  interest  is  not  recoverable.  State 
V.  Multnomah  Co.,  13  Oreg.  287.  Un- 
less authorized  by  statute.  Western 
Union  Telegraph  Co.  v.  State,  55  Tex.. 

314- 

But  in  Netu  Tork  interest  runs  on 
arrears  of  taxes  owing  by  a  county  to 
the  State,  to  begin  after  thirty  days  from 
the  time  when  the  account  current  is 
rendered  by  the  controller  to  the  coun- 
ty treasurer  pursuant  to  the  New  York 
statute.  People  v.  County  of  New 
York,  5  Cow.  (N.  Y.)33i. 

An  assessment  upon  a  county  for 
road  improvements  being  authorized 
to  be  raised  by  taxation,  interest  upon 
the  assessment  cannot  be  collected. 
Paterson  Ave.  etc.  Comrars.  vi  Hud- 
son County  Freeholders,  44  N.  J.  L, 

57°- 

An  illegal  assessment  was  validated 
by  act  of  congress  providing  that  ex- 
cessive assessments  might  be  reduced 
by  certain  commissioners,  "and  when 
certificates  of  assessment  have  been  is- 
sued they  shall  issue  to  the  holder  of 
such  certificate  a  drawback  certificate 
for  the  amount  of  such  erroneous  or  ex- 
cessive charges,"  which  should  be  re- 
ceived in  payment  of  special  improve- 
ment assessments  or  redeemed  by  the 
district  in  a  certain  manner.  Held, 
that,  although  the  original  certificates 
bore  interest,  the  drawback  certificates 
should  not.  -United  States  v.  Dent,  i 
Mackey  (D.  C.)  463. 

In  a  suit  to  recover  back  the  amount 
of  taxes  paid  without  protest  on  an  il- 
legal assessment,  the  plaintiff  is  en- 
titled to  interest  thereon  from  the  time 
of  demanding  repayment,  or  from  the 
date  of  the  writ  where  no  previous  de- 
mand is  mad'e;  but  where  such  taxes 
are  paid  under  protest,  the  plaintiff  is 
entitled  to  interest  thereon  from  the 
time  of  payment.      Boston    etc.  Glass.. 
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county  warrants,  nor  upon   orders  payable   out  of  taxes  after  a 
demand  and  nonpayment  for  want  of  funds. ^ 

{e)  On  Purchase  Money. — The  general  rule  in  ordinary  contracts 
for  the  sale  of  land  which  contain  no  stipulation  for  interest,  and 
do  not  specify  any  day  for  completion,  is  that  the  purchaser  is 
liable  for  interest  on  the  purchase  money  from  the  time  he  takes 
possession,  especially  if  he  has  received  rents  and  profits.^ 


■Co.  V.  Boston,   4  Mete.    (Mass.)    iSi. 

1.  Allison  ?'.  Juniata  County,  50  Pa. 
:St.  351;  Dyer  t;.  Covington  Township, 
19  Pa.  St.  200;  Jacks  v.  Turner,  36 
Ark.  89. 

County  warrants  issued  on  claims  al- 
lowed by  the  county  commissioners' 
court,  which,  under '  the  statute,  can  be 
paid  only  in  the  order  of  their  registra- 
tion according  to  their  class,  which  are 
silent  as  to  interest,  and  specify  no  time 
of  payment,  do  not  bear  interest.  Ashe 
V.  County  of  Harris,  55  Tex.  49. 

But  m  North  Carolina  interest  is  al- 
lowable upon  the  amount  recoverable 
-on  an  order  upon  a  county  treasurer, 
signed  by  the  chairman  of  the  board  of 
county  commissioners  from  the  time  of 
•demand  and  refusal.  Yellowly  v. 
•Commissioners  of  Pitt,  73  N.  Car.  164. 

The  holder  of  an  interest-bearing  ob- 
ligation of  the  city  of  New  York  must 
make  presentation  thereof  when  due 
and  payable,  and  if  he  fails  to  do  so, 
•  cannot  hold  the  city  liable  for  interest 
thereafter.  Paul  v.  New  York",  7  Daly 
(N.  Y.;  144. 

In  Missouri  a  town  warrant  will  not 
bear  interest  till  presentment  is  made 
to  the  treasurer,  and  endorsement  made 
that  the  same  cannot  be  paid  for  want 
•of  funds.  (Wagn.  Mo.  St.  1,325,  § 
,11.)  And  the  interest  from  that  date 
will  be  only  six  per  cent.  State  v. 
Trustees  etc.  61  Mo.  155.  And  county- 
warrants  do  not  draw  interest  until 
^presented  for  payment.  Skinner  v. 
Platte  County,  22  "Mo.  437;  Robbins  v. 
Lincoln  Co.,  3  Mo.  57. 

Bills  issued  by  a  city  as  currency 
held  not  to  bear  interest.  Smith  v. 
New  Orleans,  27  La.  Ann.  187. 

2.  Steenrod  v.  Wheeling  etc.  R.  Co., 
27  W.  Va.  I. 

If  in  any  such  case  the  vendee  seeks 
to  escape  the  payment  of  interest  on 
account  of  default  of  the   vendor,   he 

■mus't  actually  set  aside  the  purchase 
money  and  appropriate  it  for  the 
vendor,  and  notify  him  that  the  money 

iis  thus  idle.     Steenrod  v.  Wheeling  etc. 

Ji.  Co.,  27  W.  Va.  I. 


But  under  special  circumstances  a 
jury  is  justified  in  refusing  it.  Fasholt 
V.  Reed,  16  S.  &.  R.  (Pa.)  266;  McCor- 
mick  V.  Crall,  6  Watts  (Pa.)  207;  Kes- 
\.&rv.  Rockel,  2  W.  &  S.  (Pa.)  365. 

A  grantee  retaining,  by  agreement 
with  the  grantor,  purchase  money  after 
due,  to  indemnify  himself  from  loss  by 
reason  of  an  incumbrance,  holds  the 
same  as  trustee  of  the  grantor;  and  if 
he  uses  it  for  his  own  benefit,  he  is 
chargeable  with  interest  from  tire  time 
it  becomes  due  until  paid.  McCrea  v. 
Matien.  32  Ohio  St.  38. 

A  contract  for  the  sale  of  lands  pro- 
vided that,  of  the  purchase  money,  $100 
should  be  paid  in  cash  at  the  time  the 
agreement  was  made,  and  the  remain- 
ing $600  in  monthly  instalments  of  $10 
each,  no  stipulation  as  to  interest  being 
inserted.  The  vendee  entered  and  con- 
tinued in  possession  at  the  time  of  filing 
his  bill  for  specific  performance.  Held, 
that  he  shguld  pay  interest  on  the  in- 
stalments as  they  came  due.  Lang  v. 
Moole,  31  N.J.  Eq.  4.13. 

Where  a  bond  is  given  for  the  pur- 
chase money  of  land  sold  under  execu- 
tion, conditioned  for  the  payment 
thereof,  according  to  the  decree  of  the 
court,  it  does  not  bear  interest  until  a 
decree  is  made.  Beetim  v.  Buchanan, 
4  Watts  (Pa.)  59;  Gardner  v.  Kline- 
felter, 9  W.  &  S.  (Pa.)  59. 

Where  a  purchaser  is  ready  and  will- 
ing to  perform  a  contract  for  the  pur- 
chase of  real  estate,  and  the  delay  is  on 
the  part  of  the  vendor,  the  former  is 
entitled  to  the  rents  and  profits  from 
the  time  when,  according  to  the  terms 
of  the  contract,  possession  should  have 
been  delivered;  or  if  the  vendor  has  re- 
mained in  possession  he  is  chargeable 
with  the  value  of  the  use  and  occupa- 
tion from  the  same  period,  and  the  pur- 
chaser is  chargeable  with  interest  on  so 
much  of  the  purchase  money  as  has 
remained  in-  his  hands  unappropriated. 
Where,  however,  the  purchase  money 
has  been  appropriated  and  notice  there- 
of given  to  ,the  vendor,  and  the  pur- 
chaser has  received  no  interest  thereon. 
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A  purchaser  at  a  sheriff's  sale  who  neglects  to  make  payment 
according  to  his  contract  must  pay  interest  on  the  amount  of  his 
bid,  or  as  much  of  it  as  is  applicable  to  judgments  not  his  own.^ 

( y )  On  Obligations  in  Writing.^^NherQver  there  is  a  written, 
contract  for  a  sum  of  money  payable  upon  demand,  or  upon  a 
day  certain,  interest  is  payable  if  payment  of  the  principal  sum  is, 
not  made  on  demand,  or  at  the  time  agreed  upon.^ 

Where  a  note  is  payable  in  annual  instalments,  interest  is  pay- 
able on  the  instalments  as  they  become  due,  and  not  annually  oa 
the-whole  sum.^ 


he  is  not  liable  to  pay  interest  to  the 
vendor.  Bostwick  v.  Beach,  103  N.  Y. 
414. 

A  vendee  who  has  been  evicted  under 
a  prior  encumbrance  (not  under  para- 
mount title)  in  an  action  to  recover 
back  the  purchase  money  is  entitled  to 
interest  from  the  time  of  eviction.  Culp 
V.  Fisher,  i  Watts  (Pa.)  494. 

In  an  action  on  a  covenant  of  war- 
ranty by  a  grantee  who  had  never  paid 
mesne  profits  nor  been  damnified  by  an 
assertion  of  a  claim  to  them  (his  evict- 
or's  right  to  them  having  been  cut  off 
by  statute  prior  to  the  covenant  suit), 
held,  that  the  defendant  could  only  be 
charged  with  interest  frorri  the  date  of 
the  evictor's  deed  to  the  party  from 
whom  the  plaintiff  had  purchased  the 
evicting  title,  the  plaintiff  having  en- 
joyed possession  and  profits  up  to  that 
time.     Wead  v.  Lajkin,  49  111.  99. 

Although  the  purchaser  of  land  un- 
der a  covenant  of  warranty  of  title, 
formerly  on  eviction,  only  recovered 
the  purchase  money  paid  without  inter- 
est, yet  since  the  introduction  of  the 
action  for  mesne  profits,  which  takes 
from  him  the  profits  of  the  land,  the 
rule  is  established  that  he  may  recover 
interest  so  long  as  he  is  liable  for  mesne 
profits,  even  from  the  time  of  a  recovery 
on  the  covenant  back  to  five  years  be- 
fore the  eviction  Wood  v.  Kingston 
Coal  Co.,  48  111.  356.  See  also  King  v. 
Kerr,  5  Ohio  154. 

1.  Atkinson  v.  Richardson,  15  Wis. 
594;  Arnold  v.  House,  12  S.  Car.  600. 

Purchasers  at  a  judicial  sale  of  prop- 
erty mortgaged  to  secure  a  large  num- 
ber of  notes,  and  sold  in  proceedings 
for  the  collection  of  one  of  such  notes 
only,  retained  in  their  hands  the  bal- 
ance of  the  purchase  money  beyond  the 
amount  required  to  be  paid  upon  such 
sale,  having  also  the  possession  and  en- 
joyment of  the  property  purchased.  They 
announced  to  the  court  their  readiness 


to  deposit  the  money  in  bank  or  other- 
wise, and  kept  on  deposit  in  bank  in 
their  own  name,  to  the  credit  of  their 
general  .account,  on  •  which  they  were 
drawing  frorn  time  to  time  for  various 
sums,  retaining  at  all  times  a  sufficient. 
amount  to  pay  the  sum  due;  but  they 
did  not  keep  a  special  fijnd  on.  deposit 
for  that  purpose.  Held,  that  there  was. 
no  such  deposit  nor  offer  to  deposit  as 
contemplated  by  the  Louisiana  Civil 
Code  (art.  2553,  2559),  whereby  they 
might  exonerate  themselves  from  pay- 
ing interest.  Morris  v.  Cain,  39  La. 
Ann.  712. 

2.  Jacobs  V.  Adams  Exr.,.  l  Dall.. 
(Pa.)  52. 

In  actions  on  obligations  and.  promis- 
sory notes,  containing  no  stipulation  as. 
to  interest,  it  need  not  be  demanded'  in, 
the  declaration  nor  its  payment  nega- 
tived in  the  assignment  of  breaches.. 
Chinn   v.  Haniiltoni,   Hempst.  (U.  S.) 

438- 

Interest  is  not  allowable  upon  a  sumi 
named  in  an  agreement  not  as  a  pen- 
alty, but  as  liquidated  damages  and. 
recoverable,  not  as  the  representative  of' 
an  actual  debt,  or  as  a  measure  of  ac- 
tual compensation,  but  as  the  damages, 
fixed  by  the  parties  to  be  recovered  on 
a  breach  The  verdict  must  be  for  that. 
precise  sum.  Hoagland  v.  Segur,  38. 
N.  J.  L.  230. 

Contracts  in  writing  to  pay  specifiedr 
rate  of  interest  are  no  exception  to  rule- 
of  construction  of  contracts  in  writing;; 
the  manifest  intention  of  the  parties, 
controls  the  legal  effect,  and  where  the 
intention  is  doubtful  the  contract  is, 
construed  most  strongly  against-  the 
promisor.  Brewster  v.  Wakefield,  I 
Minn.  352;  s  c,  69  Am.  Dec.  343. 

3  Bander  v.  Bander,.  7  Barb.  (N.  Y.),, 
560;   Stumps   V.  Cooper,  59  Tenn.  223.. 

A  bond  payable  "in,  three  equal  an- 
nual instalments  from  this  date,  with- 
interest     payable     annually,  until    the; 
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A  surety  must  pay  interest  after  demand.^  Where  a  bond 
or  other  instrument  of  writing  for  the  payment  of  money 
does  not  specify  on  its  face  that  interest  is  to  be  paid,  in- 
terest is  in  the  nature  of  damages,  and  the  payment  of  the  prin- 
cipal money  will  bar  an  action  for  the  interest ;  but  where  interest 
is  stipulated  for  in  the  contract  itself,  it  becomes  a  part  of  the 
debt,  and  may  be  recovered,  although  the  principal  sum  has  been 
paid.*  To  add  to  the  principal  interest  thereon  at  an  agreed  law- 
ful rate,  and  give  a  written  obligation  for  the  aggregate,  without 
expressing  the  rate  itself,  is  a  sufficient  compliance  with  a  statute 
which  tolerates,  a  limited  conventional  rate  of  interest  on  condi- 
tion of  the  contract  therefor  being  in  writing.* 

{g)  On  Verdicts,  Awards,  Judgments  and  Decrees. — Interest  is 
recoverable  on  a  judgment,  but  by  the  common  law  it  cannot  be 
included  in  the  execution,  but  must  be  recovered  by  a  separate 
proceeding.*     In  most  States  the  right  is  given  by  statute  to  in- 


whole  be  paid — that  is,  one-third  No- 
vember loth,  1866;  one-third  with  the 
like  .interest  November  loth,  1867;  and 
the  other  third  with  the  interest  No- 
vember loth,  1868, — draws  annual  in- 
terest on  the  several  instalments  after 
maturity  as  well  as  before.  Watkins 
v   Lang,  17  S.  Car.  13. 

1.  Washington  Bank  v.  Shurtleif,  4 
Mete.  (Mass.)  30;  Carter  v.  Carter,  4 
Day  (Conn.)  30;  Levvis  v.  Dwight,  10 
Conn.  96;  United  States  v.  Arnold,  i 
Gall.  (U.  S.)  348;  s.  c,  9  Cranch  (U.  S.) 
104;  Perit  V.  Wallis,  2  Dall.  (Pa.)  252; 
Judge  of  Probate  v.  Heydock,  8  N.  H. 
492. 

In  an  action  for  money  paid  by  a 
surety,  interest  is  recoverable  from  the 
time  of  payment,  without  proof  of  a 
demand  of  repayment.  Ilsley  v.  Jew- 
ett,  2  Mete.  (Mass.)  168;  Knight  v. 
Mantz,  I  Ga.  Dec.  22;  Winder  v.  Dif- 
fe^iderffer,  2  Bland  (Md.)  166. 

2.  King  V.  Phillips,  95  N.  Car.  245; 
Bledsoe  v.  Nixon,  69  N.  Car.  80;  Rob- 
bins  V.  Cheek,  32  Ind.  28. 

In  an  action  on  a  treasurer's  bond  to 
recover  the  amount  of  deficits,  such 
amounts  being  ascertainable  by  com- 
putation, interest  may  properly  be  al- 
lowed. School  District  v.  Dreutzer,  51 
Wis.  153.  Compare  Marsh  v.  Fraser, 
37  Wis.  149. 

The  defendant  gave  the  plaintiff 
promissory  notes,  in  renewal  of  earlier 
notes  upon  which  the  interest  was  over- 
due. The  new  notes  did  not  include, 
and  were  not  received  in  satisfaction  of, 
the  overdue  interest;  but  the  question 
of  interest  was  understood  by  the  par- 
ties to  remain  an  open  one,  the  defend- 


ant saying  that  he  would  make  it  all 
right,  acknowledging  that  he  was  legally 
liable,  and  urging  certain  reasons  why 
the  claim  ought  not  to  be  pressed.  The 
old  notes  were  left,  together  with  the 
new  ones,  in  the  defendant's  possession, 
where  they  had  been  before,  but 
crumpled  up,  and  not  for  safe  keeping. 
Held,  that  these  facts  would  warrant  a 
finding  for  the  plaintiff  in  an  action  for 
the  overdue  interest.  Eames  v.  Cush- 
man,  135  Mass.  573. 

Bond  for  Reconveyance  of  Real  Estate 
on  Conditions — Construction  of. — De- 
fendant conveyed  to  plaintiff  certain 
lands  in  payment  of  a  debt,  and  plain- 
tiff entered  into  a  bond  to  reconvey  the 
land,  provided  defendant  would  repay 
him  a  certain  sum  with  interest,  de- 
fendant meantime  to  have  possession  of 
the  land.  Held,  that  defendant  did  not 
become  plaintiff's  debtor  for  principal 
or  interest,  and  that,  after  forfeiture  of 
the  possession  of  the  land  and-of  the 
right  to  have  it  reconveyed  to  him,  he 
was  not  liable  in  an  action  for  the  in- 
terest which  had  accrued  while  he  was 
in  possession.  Huston  v.  Kline,  64 
Iowa  376;  Alston  v.  Wilson,  44  Iowa 
130;  Stroup  V.  Haycock,  56  Iowa  732. 

3.  Tribble  v.  Anderson,  63  Ga  31. 

4.  Sayre  v.  Austin,  3  Wend.  (N.  Y.) 
496;  Hodgdon  v.  Hodgdon,  t  N.  H. 
169;  Watson  7'.  Fuller,  6  Johns.  (N.  Y.) 
283;  Solen  V.  Virginia  etc.  R.  Co.,  14 
Nev.  405;  Winch  v.  Mutual  Benefit 
Ice  Co.,  86  N.  Y.  618. 

An  audited  claim  against  a  county 
does  not  bear  interest  until  judgment 
recovered  thereon.  Wheeler  v.,  New- 
berry Co.,    18   S.   Car.  132.     Claim  in 
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judgment  allowed  against  receiver's 
fund  not  entitled  to  interest.  Ilx  parte 
Brown,  i8  S.  Car.  87. 

In  Louisiana  interest  cannot  be  col- 
lected on  a  judgment  for  money  which, 
by  its  own  terms,  is  silent  as  to  interest. 
Anderson's    Succession,    33    La.    An. 

581- 

Without  express  legislation,  neither 

contracts,  judgments  nor  decrees 
would  bear  interest.  Hamer  v.  Kirk- 
wood,  25  Miss.  95;  Reeee  v.  Knott,  3 
Utah,  451. 

In  Neiii  Tork,  under  the  provision  of 
the  act  of  1870  (ch.  78,  laws  of  1870) 
in  reference  to  compensation  for  caus- 
ing death  by  negligence.,  which  pro- 
vides that  the  amount  of  damages  re- 
covered shall  draw  interest  from  the 
time  of  the  death,  "which  interest  shall 
be  added  to  the  verdict,"  the  jury  have 
nothing  to  do  with  the  question  of  in- 
terest; that  is  to  be  added  to  the  dam- 
ages inserted  in  the  entry  of  judgment 
by  the  clerk;  and  this  although  the 
jury,  in  making  up  damages,  awarded, 
in  fact  included  the  interest.  Manning 
Admr.  v.  Port  Henry  etc.  Co.,  91  N . 
Y.  664. 

Interest  cannot  be  allowed  on  the 
amount  of  damages  assessed  by  the 
jury  in  an  action  on  the  case  where 
trespass  might  have  been  brought 
Ormsby  v.  Johnson,  i  B.  Mon,  (Ky.) 
80;  Holmes  v  Misroon,  3  Brev.  (S. 
Car.)  209. 

In  an  action  under  the  railroad  stock 
law  of  1S74,  for  the  value  of  an  animal 
killed  by  the  railroad  company  in  the 
operation  of  its  railroad,  held,  that  the 
plaintiif  can  recover  only  what  the  stat 
ute  permits  him  to  recover,  and  cannot 
recover  interest  on  the  value  of  the 
animal  killed  prior  to  the  day  of  trial. 
Atchison  etc.  R.  Co.  v.  Gabbert,  34 
Kan.  132. 

A  recovery  of  damages  for  simple 
negligence  of  a  party  to  whom  no  bene- 
fit could  accrue  by  reason  of  the  ihjury 
inflicted,  does  not  include  interest. 
Kenney  v.  Hannibal  etc.  R.  R.  Co.,  63 
Mo.  gS;  Marshall  v.  Schricker,  63  Mo. 
308;  Atkinson  v.  K.  &  P.  R.  Co.,  63 
Mo.  367;  Western  &  A.  R.  Co.  v. 
Young  (Ga.),  7  S.  E.  Rep.  912. 

Interest  may  be  recovered  upon  the 
amount  of  an  award,  after  the  same  is 
due  and  after  demand,  under  the  com- 
mon courts,  although  the  declaration 
contains  no  counts  for  interest.  Tuck- 
er V.  Page,  69  111.  179. 

Interest  on  Amount  of  Excessive 
Damages   Kemltted. — A    judgment   for 


plaintiff  having  .^een  reversed  because 
the  damages  were  excessive,  and  this 
court  having  ordered  that  if  plaintiff 
should  I  emit  from  the  verdict  all  the 
damages  except  ,$5,000,  she  should  have 
judgment,  "  on  the  verdict  and  such  re- 
mission," for  $5,000  and  costs,  it  is 
held  that  she  was  entitled  to  include  in 
such  judgment  interest  on  the  $5,000 
from  the  date  of  the  verdict .  McLim- 
ans  V.  City  of  Lancaster,  65  Wis. 
240. 

A  judgment  against  a  city  for  con- 
demnation, etc.,  for  a  street,  bears  in- 
terest at  six  per  cent,  from  the  time 
possession  is  taken  by  the  public.  Chi- 
cago t'.  Palmer,  93  111.  125. 

Where  one,  entitled  to  an  award  for 
damages  by  reason  of  the  widening  of 
Broadway  in  the  city  of  New  York, 
made  in  proceedings  under  the  act  of 
1869  (ch  8go,  laws  of  1869),  accepted 
the  sum  awarded,  and  gave  a  receipt 
acknowledging  payment  in  full  of  its 
amount,  held,  that  the  right  to  interest 
was  thereby  waived,  and  an  action  to 
recover  the  same  could  not  thereafter 
be  maintained  against  the  city;  and 
this,  although  the  claimant  demanded 
payment  of  interest  at  the  time  and 
protested  against  the  refusal  of  the 
comptroller  to  pay  the  same.  Cutter 
et  al.  V.  Mayor  etc.  of  .New  York,  92 
N.  Y     166.     ' 

Interest  Upon  Compensation  Awarded. 
— Where  possession  has  been  acquired 
of  land  for  a  public  park,  or  other  pub- 
lic use.  and  payment  of  the  compensa- 
tion awarded  is  withheld,  it  is  proper  to 
require  the  payment  of  interest  thereon 
from  the  time  possession  is  taken. 
Phillips  V.  South  Park  Commissioners, 
119  111.  626. 

License  to  use  a  certain  wharf  be- 
longing to  a  city  was  granted  to  A 
upon  the  payment ,  of  a  stipulated 
monthly  sum  for  wharfage.  The  city 
subsequently  passed  an  ordinance  au- 
thorizing a  railroad  company  to  build 
tracks  along  the  wharf,  and  later,  to 
widen  said  tracks.  While  thus  engaged, 
the  railroad  company  removed  certain 
posts  from  the  wharf,  theretofore  used 
■for  the  mooring  of  vessels,  and  left  a 
pile  of  stones  and  debris  deposited 
thereon.  A  notified  the  city  to  replace 
the  posts  and  remove  the  debris,  which 
it  neglected  to  do,  and  upon  a  sudden 
rise  in  the  river,  certain  rafts  belonging 
to  A  and  attached  to  the  wharf  broke 
away  and  were  lost.  A  brought  suit 
against  the  city  for  the  damages  thus 
occasioned,   and    asked    the    court   to 


392 


Interest  as  Damages,  etc.  INTEREST.  Interest  as  Damages,  etc. 

elude  interest  on  the  judgment  in  the  execution  issued  thereon.* 


charge:  That  if  the  jury  believed  the 
whaTf  was  under  the  exclusive  control 
of  the  city,  that  the  city  derived  a  rev- 
enue from  it;  that  A  had  paid  wharf- 
age for  its  use  to  the  city,  and  that  the 
city  was  guilty  of  negligence  in  allow- 
ing stones  and  rubbish  to  remain  on 
the  wharf  after  notice,  in  consequence 
of  which  neglect  A  suffered  loss,  then 
A  was  entitled  to  recover  therefor  from 
the  city.  The  court  having  affirmed 
A's  points,  the  jury  found  for  the 
plaintiff  Held,  that  A  was  entitled  to 
interest  on  his  claim  as  part  of  his  dam- 
ages. Allegheny  v.  W.  Campbell  et 
a!.,  107  Pa.  St.  530;  b.  t.,  52  Am.  Rep. 
478. 

A  person  entitled  by  law  to  damages 
on  account  of  a  street  being  opened 
through  his  property  is  not  allowed  in- 
terest on  the  award  so  long  as  he  re- 
ceived the  rents  and  issues  of  the  prop- 
erty.   Second  Street,  66  Pa.  St.  132. 

In  an  action  for  the  value  of  two 
bonds  for  $1,000  each,  bearing  6  per 
cent  interest,  which  were  to  have  been 
delivered  to  the  plaintiff  as  part  pay- 
ment for  certain  land,  where  defendants 
alleged  the  value  of  the  two  to  be  only 
$1,500,  no  interest  to  be  collected  there- 
on; also  interest  on  $2,000  from  a  given 
date  at  6  per  cent,  per  year  Held, 
that  plaintiff  is  entitled  by  this  judg- 
ment to  interest  on  $2,000  from  the 
date  given  up  to  the  date  of  the  judg- 
ment only;  and  that  the  words  "  no  in- 
terest to  be  collected  thereon  "  refer  to 
past,  and  not  future  interest.  Stewart 
TJ.  Troutman's  Admr.  (Ky.),  7  S.  W. 
Rep    535. 

Interest  is  not  allowed  upon  damages 
allowed  upon  a  protested  bill  of  ex- 
change. Murphy  v.  Andrews,  13  Ala. 
708;  Rowland  v.  Hoover,  3  Miss.  (2 
How.)  769. 

1.  Freeman  on  Judgments,  §  411. 
Tazewell  v.  Saunders,  13  Gratt.  (Va.) 

354- 

The  fact  that  judgments  of  other 
States  bear  any  interest  whatever  is  a 
matter  of  proof,  and  cannot  be  noticed 
by  the  court,  and  in  the  absence  of 
proof,  where  the  judgment  does  not 
call  for  interest,  it  will  be  presumed, 
under  the  law  of  that  State,  no  interest 
is  allowed.  Cavender  v.  Guild,  4  Cal. 
350;  Hudson  V.  Daily,  13  Ala.  722. 

Railroads — Condemnation  of  Eight 
of  Way  ;  Appeal ;  Interest  on  Award  ; 
Former  Adjudication. — Where   a    rail- 


road company  condemns  right  of  way, 
and  pays  the  award  of  the  commission- 
ers to  the  sheriff,  but  stops  the  money 
in  his  hands  by  taking  an  appeal,  and 
takes  possession  of  the  right  of  way, 
the  land  owner  is  entitled  to  interest  on 
the  monej'  at  six  per  cent  per  annum 
from  the  time  possession  of  the  land  is 
taken  to  the  time  the  money  is  finally 
paid  to  him.  But  the  question  of  in- 
terest is  one  which  could  and  should 
be  raised  on  the  trial  of  the  appeal, 
where  the  facts  entitling  the  claimant 
thereto  should  be  determined;  and,  if 
not  so  raised,  and  the  company  pays 
the  amount  awarded  against  it  on  the 
appeal,  the  land  owner  cannot  after- 
wards maintain  a  separate  action,  ask- 
ing that  the  amount  of  his  interest  be 
ascertained,  and  praying  for  an  injunc- 
tion to  restrain  the  company  from  us- 
ing the  right  of  way  until  such  interest 
is  paid.  To  such  a  case  the  rule  ap- 
plies, that  "an  adjudication  is  final  and 
conclusive,  not  only  as  to  the  matter 
actually  determined,  but  as  to  every 
other  matter  which  the  parties  might 
have  litigated  and  had  determined." 
Hayes  v.  Chicago  etc.  R.  Co.,  64  Iowa 
753.  See  Stodghill  v.  C.  B.  &  Q^  R. 
Co.,  53  Iowa  345. 

An  injunction  restraining  a  railroad 
company  from  obstructing  the  com- 
plainant's lane  was  dissolved  upon  the 
payment  into  court,  as  security,  of  the 
amount  of  damages,  and  thereupon  the 
company  obstructed  the  lane.  Held, 
that  upon  the  final  decree,  interest  at 
the  legal  rate  should  be  allowed  to  the 
complainants,  upon  the  amount,  from 
the  time  of  the  dissolution  of  the  in- 
junction, although  but  four  per  cent 
had  been  received  on  the  fund  depos- 
ited. Carpenter  v.  Easton  etc.  R.  Co., 
28  N.  J.  Eq.  390. 

Interest  on  Costs. — In  Ne-w  Tork,  in- 
terest is  not  taxable  with  costs  where 
the  plaintiff  is  delayed  hy  a  case  made 
by  the  defendant,  except  in  actions 
on  contract.  Henning  v.  Van  Tyre, 
19  Wend.  (N.  Y.)  loi. 

In  an  action  by  a  sheriff  to  recover 
the  costs  due  to  fiim  for  services,  inter- 
est will  not  be  allowed  on  the  amount 
thereof.  Galbraith  et  al.  v.  Walker, 
95  Pa.  St.  481. 

In  an  action  to  recover  the  amount  of 
a  judgment  theretofore  rendered,  the 
plaintiff  i.?  entitled  to  recover  interest 
upon  the  costs  adjudged   to  him,  from 
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Interest  as  Damages,  etc. 


INTEREST. 


Interest  as  Damages,  etc.. 


Equity  follows  the  law  in  allowing  interest  on  decrees.* 

Interest  is  allowed  upon  a  foreign  judgment  when  a  recovery  is- 

had  upon  it  in  another  State.** 

A  tribunal   assessing  damages  has  power  in  its  discretion  to- 

add  interest  to  the  sums  which  it  finds  to  represent  the  loss  of 

the  plaintiff  in  the  action.* 

When  an  action  is  brought  upon  an  interest-bearing  claim,  and 

there  is  a  verdict  for  the  plaintiff,  and  the  defendant  delays  the 

giving  of  judgment  by  a  motion  for  a  new  trial,  or  otherwise,  the 

plaintiff  is  entitled  to  legal  interest  on  the  verdict.* 


the  date  of  the  original  judgment  to  the 
time  of  recovery.  Emmett  v.  Brophy, 
42  Ohio  St.  82. 

1.  McAlexander  v.  Lee,  3  A.  K. 
Marsh.  (Ky.)  483;  Samuel  v.  Winter, 
3  A.  K.  Marsh.  (Ky.)  480;  Crocker  v. 
Clements,  23  K\a..,itg^.\  Moore  v.  Pen- 
dirgrast,  6  J.  J.  Marsh.  (Ky.)  534;  Lair 
V.  Jelf,  3  Dana  (Ky.)  181. 

Upon  demands  bearing  interest  at 
law,  the  courts  of  equity  will  allow  in- 
terest, but  where  the  demand  does  not 
bear  interest  at  law,  equity  will  or  will 
not  allow  interest  according  to  the 
equity  of  the  case.  Hunt  v.  Smith,  3 
Rich.  (S.  Car.)  Eq.  465. 

In  respect  to  interest,  a  decree  has 
the  same  force  as  a  judgment,  when  it 
contests  with  other  liens  or  claims  for 
money.  But  this  refers  to  a  decree  in 
personam,  binding  all'  the  property  of 
the  debtor,  and  rendered  against  the 
defendant,  without  reference  to  the  sale 
of  particular  property  and  the  distribu- 
tion of  the  fund  arising  therefrom. 
Where  a  decree  provided  for  the  sale 
of  certain  property,  and  a  division  of 
the  proceeds  according  to  certain  fixed 
priorities,  naming  amounts  to  be  paid 
to  claimants,  and  there  was  not  enough 
to  pay  principal  and  interest  of  all  the 
debts,  the  decree  will  not  be  construed 
as  giving  interest  to  one  to  the  exclusion 
of  others.  If  the  property  out  of  which 
the  fund  arose  had  been  productive  in 
the  hands  of  a  receiver,  the  net  increase 
would  be  divided  proportionately.  Na- 
tional Bank  of  Augusta  v.  Heard  et 
al.,  65  Ga.  189. 

After  the  noninterest  bearing  claim 
against  the  estate  of  an  intestate  has 
been  passed  upon  in  the  final  settlement 
of  the  administrator's  account,  and  or- 
dered paid  in  due  course  of  distribution, 
it  bears  interest.  Estate  of  Olivera,  70 
Cal.  184. 

2.  Mahurin  v.  Bickford,  6  N.  H. 
567;  Barringer  v.  King,  5  Gray  (Mass.) 
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9;  Nelson  v.  Felder,  7  Rich.  (S.  Car.) 
Eq-  395;  Schell  V.  Stetson,  12  Phila. 
(Pa.)  187. 

Foreclosuie — Interest,  Whether  on 
Note  or  Judgment  Thereon. — Where  a 
debtor,  whose  debt  was  secured  by  a 
deed  of  trust,  on  an  accounting  and 
settlement  six  months  before  the  debt 
was  due,  gave  his  note,  payable  six 
months  after  date  without  interest,  for 
the  sum  found  to  be  due,  including  in- 
terest on  the  original  debt  till  its  ma- 
turity, and  upon  which  judgment  was 
immediately  confessed,  it  was  held 
that,  on  bill  to  foreclose  the  trust  deed,, 
it  was  error  to  compute  interest  on  the 
judgment  from  its  date,  and  that  it 
should  have  been  computed  on  the 
note,  which  bore  no  interest  till  due. 
Darst  V.  Bates,  95  111.  493. 

3.  Frazer  v.  Bigelow  Carpet  Co., 
141  Mass.  126. 

Where  the  jury  find  for  the  plaintiff 
in  the  sum  of  $1,161.64,  with  interest  at 
seven  per  cent,  per  annum  from  January 
17th,  1877,  to  date,  the  court  in  render- 
ing judgment  ought  to  take  into  con- 
sideration such  interest,  as  the  total 
damages  assessed  can  be  computed 
from  the  face  of  the  verdict  with 
mathematical  certainty.  Citizens' 
Bank  v.  Bowen,  25  Kan.  117. 

An  action  of  ejectment  for  the  re- 
covery of  a  term  was  referred  to  an 
assessor,  who  found  that  the  fair  value 
of  the  lease  to  the  plaintiff  was  a  cer- 
tain sum  for  each  year  while  he  was 
dispossessed.  Held,  that  the  plaintiff 
was  entitled  to  interest  on  each  yearly 
sum  of  the  amount  named,  from  the 
time  when  it  might  have  been  realized 
by  him  if  he  had  not  been  ejected,  and 
that  the  plaintiff  was  not  entitled  to 
have  the  interest  computed  by  making 
quarterly  rests,  although  by  the  terms 
of  the  lease  the  rent  was  payable  quar- 
terly. Hodgkins  v.  Price,  141  Mass.  162. 

4.  Dowell  V.  Griswold,  5  Sawv.  (U. 


As  Damages  for  the  Use  or 


INTEREST. 


Benefit  of  Another's  Honey.. 


V.  As  Damages  fob  the  Use  ob  Benefit  op  Anothee's  Money 
— (a)  On  Loans  and  Advances. — Where  one  receives  an  advantage 
or  benefit  from  the  use  of  the  money  of  a,nother,  he  is  chargeable 
with  interest.^  Interest  is  always  recoverable  in  this  country  on 
money  lent.*  Whenever  money  has  been  received  by  a  party 
which  ex  cequo  et  bono  he  ought  to  refund,  interest  follows  as  a. 
matter  of  course.^ 


S.)  39;  Gibson  v.  Cincinnati  Enquirer, 
2  Flip.  (U.  S.)  88. 

Interest  is  not,  as  a  rule,  allowed 
where  payment  has  been  prevented  or 
suspended  by  the  order  of  a  court  of 
competent  jurisdiction  to  await  the 
settlement  of  controversy  among  sev- 
eral claimants.  Bowman  v.  Wilson,  2 
McCrary  (U.  S.)  294. 

The  district  court  awarded  to  the 
libellant  a  sum  of  money  as  salvage. 
Both  parties  appealed  to  the  circuit 
court,  which  awarded  to  the  libellant 
the  same  sum.  Held,  that  the  libellant 
was  not  entitled  to  interest  oh  such  sum 
from  the  date  of  the  decree  of  the  dis- 
trict court.  The  Rebecca  Clyde,  12 
Blatchf.  (U.  S.)  403. 

At  the  commencement  of  an  action 
to  compel  the  defendants  to  interplead 
as  to  money  held  by  the  plaintiffs  and 
claimed  by  both  of  them,  plaintiffs 
paid  the  money  into  court,  and  judg- 
ment was  rendered  in  their  favor, 
which  was  subsequently,  on  appeal  by 
one  of  the  defendants,  reversed  by 
reason  of  the  defective  pleadings  of 
plaintiffs.  The  other  defendant  was  at 
all  times  ready  and  willing  to  receive 
his  share  of  tlie  money.  Held,  that 
such  defendant  was  entitled  to  interest 
on  his  share  from  the  time  it  became 
due,  even  if  it  extended  plaintiff's  lia- 
bility for  the  actual  amount  due  from 
them,  the  accumulation  of  interest 
being  caused  by  their  defective  pro- 
ceedings. Pfister  V.  Wade,  69  Cal.  133. 

Where  a  correct  amount  of  compen- 
sation for  property  taken  for  street 
improvement  has  been  ascertained,  but " 
delay  in  the  owner's  receiving  pay- 
ment is  incurred  through  a  defect  in 
the  proceedings,  he  should  be  allowed 
interest.  Gest  v.  Cincinnati,  26  O  hio 
St.  275. 

Laches. — A  year  after  a  suit  was 
brought  against  a  collector  to  recover 
back  duties,  the  plaintiff  recovered  a 
verdict,  and  a  reference  was  ordered 
to  ascertain  the  amount  due.  Twenty 
years'  delay  occurred  in  bringing  on 
the  case  before  the  referee,  but  not 
through    the    plaintiff's     fault.     Held, 


that  he  was  entitled  to  interest.  Bar- 
tels  V.  Redfield,  23  Blatchf.  486;  s.  i,., 
27  Fed.  Rep.  286. 

An  action  against  a  customs  collector 
to  recover  excessive  duties  remained  in 
court  twenty-three  years,  the  plain- 
tiff finally  prevailing.  Held,  that 
if  the  delay  in  terminating  the  suit  was 
attributable  to  the  plaintiff's  laches,  he 
was  not  entitled  to  interest.  Stewart 
V.  Schell,  31  Fed.  Rep.  65. 

1.  Lewis  V.  Bradford,  8  Ala.  632;, 
Miller  v.  Bank  of  Orleans,  5  Whart. 
(Pa.)  503;  Sims  V.  Willing  et  at.,  8  S. 
&  R.  (Pa.)  103;  Killian  v.  Eigenmann,. 
57  Ind.  480;  Curtis  v.  Adkins,  i  Houst. 
(Del.)  382;  s.  c,  68  Am.  IDec.  422; 
Succession   of  Mann,  4  La.  Ann.  42. 

Whenever   a   debtor    is     prevented, 
through  the  act   of  his    creditor   or   of' 
the  law,  from   paying  his  debt   at  and 
after- maturity,  interest  should  be  abat- 
ed  during   the  time  he  is  so  prevented.- 
But  as  it  is   the  duty  of  the   debtor   to 
seek   his   creditor  and  pay  his  debt,  he- 
must  show  that  the  failure  to  pay  was 
not  the  result  of  his  neglect.     Pillow  v. 
Brown,  26  Ark.  240. 

Where  money  is  held  by  one  as  a 
mere  bailee  or  on  deposit,  interest  is 
not  chargeable.  Haswell  v.  Farmers'' 
etc.  Bank,  26  Vt.  100;  Duncan  v.  Mo- 
gette,  25  Tex.  245. 

As  a  matter  of  law,  a  receipt  for 
money  does  not  charge  the  receiptor- 
with  interest,  but  it  is  discretionary 
with  the  court  or  jury  to  allow  it  or- 
not.     Bell    o.     Logan,    7  J.  J.  Marsh. 

(Ky.)  593- 

2.  Rapalie  v.  Emory,  i  Dall.  (Pa.)  349; 
Dilworth  v.  Sinderling,  i  Binn.(Pa.)488.- 

Where  money  received  in  partition 
proceedings  and  loaned  to  the  adminis- 
trator is  by  the  terms  of  the  bond 
taken  from  the  administrator  to  be  ac- 
counted for  "  upon  a  final  settlement 
of  the  estate,"  interest  begins  to  run 
only  from  that  time,  and  not  from  the 
date  of  the  bond.  McIver,  J.,  dis- 
sen'ting;  Kinard  v.  Glenn  (S.  Car.),  8- 
S.  E.  Rep.  203. 

3.  Barr  v.  Haseldon,  10  Rich.  (S. 
Car.)  Eq.  53. 
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As  Damages  for  the  Use  or 


INTEREST. 


Benefit  of  Another's  Money, 


Where  money  is  paid  for  the  account,  or  to  the  use  or  benefit, 
or  at  the  request  of  another,  interest  is  allowed  from  the  time  of 
such  payment.^  Money  advanced  by  one's  agent  or  factor  bears 
interest  from  the  time  it  is  paid.^  This  is  the  rule  when  money 
paid  or  lent  forms  matter  of  account  as  well  as  when  the  transac- 
tions are  detached.^  But  advancements  by  a  parent  to  children 
do  not  bear  interest,*  except  from  the  time  the  property  is  divis- 
ible among  them.^ 

A  partnership  may  be  liable  for  interest  to  one  partner  who 
makes  advances  for  or  to  the  firm,  when  there  is  a  special  contract 
to  that  effect,  or  where  it  may  be  implied  from  the  circumstances 
that  the  firm  was  to  pay  interest  for  such  advances  ;  otherwise, 


Interest  may  be  recovered  in  an  ac- 
tion for  money  had  and  received. 
Pease  v.  Barber,  3  Cai.  (N.  Y.)  266; 
Goddard  v.  Bulow,  i  Nott  &  M.  (S. 
Car.)  45;  Black  v.  Goodman,  i  Bailey 
(S.  Car.)  201;  Porter  v.  Nash,  i  Ala. 
452;  Martin  v.  McRae,  i  Cheeves  (S. 
Car.)  61. 

Defendant's  testator  having  loaned  a 
sum  of  plaintiff's  money,  she  being  his 
"wife,  including  it  with  his  own  funds  in 
a  mortgage  taken  for  such  loan,  col- 
lected a  portion  of  the  mortgage  debt, 
and  the  interest  annually  during  his 
lifetime,  after  which  defendants -con- 
tinued to  collect  such  interest,  both 
testator  and  defendants  denying  plain- 
tiffs right  to  any  portion  of  the  mort- 
gage debt.  Held,  in  an  action  to  estab- 
lish her  claim  to  said  fund,  and  to  re- 
cover the  same,  that  she  was  entitled 
to  interest  upon  the  interest  so  col- 
lected, though  she  had  made  no  de- 
mand for  such  interest  when  received. 
Price  V.  Holman,  2  N.  Y.  S.  184. 

1.  Weeks  v.  Hasty,  13  Mass.  218; 
Gibbs  V.  Bryant,  1  Pick.  (Mass.)  118; 
Ilsley  V.  Jewett,  2  Mete.  (Mass.)  168; 
Milne  v.  Rempublicam,  3  Yeates  (Pa.) 
102;  Sims  7',  Willing  rf  a/.,  8  S.  &  R. 
(Pa.)  103;  Hastie  v.  De  Peyster,  3  Cai.' 
(N.  Y.)  igo;  Miles  v.  Bacon,  4  J.  J. 
Marsh.  (Ky.)  457;  Breckinbridge  v. 
Taylor,  5  Dana  (Ky.)  no;  Goodloe  v. 
Clay,  6  B.  Men.  (Ky.)  236;  Thompson 
V.  Stevens,  2  Nott  &  M.  (S.  Car.)  494; 
Buckmaster  v.  Grundy  et  ah,  3  Gil- 
man  (111.)  626;  Aikin  v.  Peay,  5 
Strobh.  (S.  Car.)  15. 

If  a  surety  pays  the  debt  of  his  prin- 
cipal in  depreciated  bank  notes,  he  is 
entitled  to  interest  on  the  specie  value 
of  the  notes  at  the  time  of  his  payment. 
Miles    V.   Bacon,  4  J.   J.  Marsh.  (Ky.) 

457- 

A  father  conveyed   his  farm    to    his 


son  conditioned  for  the  support  of  him- 
self and  his  then  wife,  the  mother  ot 
the  grantee  during  each  of  their  lives. 
After  the  death  of  the  grantee's  mother, 
the  father  married  again,  and  uppn  the 
son's  objecting  to  support  the  second 
wife  under  the  contract,  the  father  told 
him  to  bring  his  claim  for  her  support 
against  the  father's  estate,  after  his 
death,  whereupon  the  son  did  support 
her  until  his  father's  death.  Held, 
that  as  a  matter  of  law  the  son  was  not 
entitled  to  recover  interest  upon  this, 
claim  against  his  father's  estate. 
Sprague  v.  Sprague,  30  Vt.  483. 

2.  Cheesborough  v.  Hunter,  i  Hill 
(S.  Car.)  400;  Smetz  xi.  Kennedy, 
Riley  (S.  Car.)  218;  Taylor. w."  Knox's 
Exrs.,  I  Dana  (Ky.)  391. 

■yVhen  an  agent  is  required  to  keep 
by  him  money  of  his  principal,  he 
is  chargeable  with  no  more  than  legal 
interest.  Rochester  v.  Levering,  104 
Ind.  562. 

Forwarding  and  commission  mer- 
chants are  entitled  to  interest  only  on 
cash  advances.  Trotter  v.  Grant,  2 
Wend.  (N.  Y.)  413. 

Where  money  is  advanced  upon  the 
purchase  of  grain,  only  a  portion  of 
which  is  delivered,  interest  is  recover- 
able upon  the  excess  of  money  ad- 
vanced, above  the  value  of  the  amount 
of  grain  delivered.  Cease  v.  Cockle, 
76  111.  484. 

A  receipt  for  money  advanced  on 
cotton  in  store  and  to  arrive  draws 
interest  from  its  date.  Grimes  v.  Ha- 
good,  19  Tex.  246. 

3.  Reid  v.  Rensselaer  Glass  Factory, 
3  Cow.  (N.  Y.)  393. 

4.  Osgood  V.  Breed's  Heirs,'  17  Mass. 
356;  Hall  et  ux.  v.  Davis  et  al,  3  Pick. 
(Mass  )  450;  Green  v.  Howell,  6  W.  & 
S.  (Pa)  203, 

5    Oakey,  Ex  parte,  i  Bradf.  (N.  Y.) 
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INTEREST.  Benefit  of  Another's  Money. 


the  partner  will  not  be  entitled  to  interest  for  such  advances  or 
payments,  but  the  liability  of  the  firm  will  be  by  account.^ 

\b)  On  Money  Wrongfully  or  Unlawfully  Withheld  or  Obtained. 
— Where  one  has  received  the  money  of  another  and  has  not  the 
right  conscientiously  to  retain  it,  the  law  imposes  interest  as  dam- 
ages for  the  breach  of  an  implied  promise  to  pay  it  over.*  Wher- 
ever the  plaintiff's  money  has  come  into  the  hands  of  the  defend- 
ant by  fraud  or  imposition,^  or,  being  due  by  a  third  person  to 
the  plaintiff,  is  wrongfully  withheld,*  or  is  the  proceeds  of  the 
plaintiff's  property,^  the  defendant  is  liable  for  interest  from  the 
time  it  is  withheld.® 


Surr.  281;  Yundt's  Appeal,  i  Harr. 
(Pa.)  575. 

1.  Prentice  v.  Elliott,  72  Ga.  154. 
And   where   his   copartner   sees    the 

interest  charged  on  the  books  and 
makes  no  objections  he  must  be  con- 
sidered as  having  agreed  thereto,  as  to 
an  account  stated.  Llojd  v.  Carrier, 
2  Lans.  (N.  Y  )  364. 

In  accounting  between  partners,  in- 
terest is  chargeable  against  one,  upon 
sums  which  he  has  actually  collected 
for  the  firm,  from  the  date  of  receipt;  but 
not  as  to  sums  which  he  has  not  re- 
ceived in  fact,  though  he  may  have 
agreed  to  be  responsible  in  event  of 
failure  to  collect  them.  Shepard  v, 
Aker,  2  Tenn.  Ch.  627. 

2.  Mason  v.  Waite,  17  Mass.  560; 
Rapalie  v.  Emory,  i  Dall.  (Pa.)  349; 
Abbott  V.  Wilmot  22  Vt.  437;  Close 
V.  Fields,  13  Tex.  623. 

A  party  holding  money  against  the 
will  of  the  owner  is  chargeable  with 
interest,  though  he  has  a  set  off  and  the 
amount  due  by  him  was  not  liquidated 
before  bringing  the  action.  Greenly 
V.  Hopkins,  10  Wend.  (N.  Y.)  96. 

Where  one  has  the  money  of  another 
in  his  hands,  and  uses  it,  he  cannot 
avoid  the  payment  of  interest  by  an- 
swering that  he  does  not  know  what 
profit  was  made  by  its  use.  In  such  a 
case  he  is  at  least  liable  for  interest, 
whilst  it  was  so  employed.  Lewis  v. 
Bradford,  8  Ala.  632. 

3.  Goddard  v.  Bulow,  i  Nott  &  M. 
(S.  Car)  45;  Wood  v.  Robbins,  11 
Mass.  504;  Winslow  v.  Hathaway  et  al., 
I  Pick.  (Mass.)  211;  Arthur  v.  Wheeler 
&  Wilson  Mfg.  Co  ,  12  Mo.  App.  335; 
Manufacturers'  National  Bank  v.  Perrj', 
144  Mass.  313;  Silver  Valley  etc.  Co. 
V.  Baltimore   etc.  Co,  (N.  Y.),  6  S.  E. 

735- 

Where  upon  the  termination  of  a 
partnership,  one  of  the  partners  wrong- 
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fully  converted  the  remaining  property 
of  the  firm  to  his  own  use,  held,  on 
bill  filed  to  state  account,  that  the 
corriplainant  could  recover  interest  on 
the  amount  found  due  him,  from  the 
termination  of  the  partnership.  Rob- 
bins  V.  Laswell,  58  111.  203. 

4.  Greenly  v.  Hopkins,  10  Wend. 
(N.  Y.)  96;  Hazzard  v.  Duke,  64  Ind. 
220. 

5.  Chauncey  et  al.  v.  Geaton,  i  N. 
H.  151. 

6.  Lynch  v.  De  Viar,  3  Johns.  Cas. 
(N.  Y.)  303;  Simpson  etal.  v.  Feltz, 
I  McCord  (S.  Car.)  Ch.  213;  Black  -v. 
Goodman,  i  Bailey  (S.  Car.)  201; 
Rapalie  v.  Emory,  i  Dall.  (Pa.)  349; 
Shipman    v.    Miller,    2    Root  (Conn.) 

405- 

Specie  was  shipped  from  Boston  to 
Porto  Cabello  for  the  purpose  of  pur- 
chasing a  return  cargo  and  the  vessel 
was  obliged  to  put  into  Antigua,  on 
account  of  a  disaster,  where  the  master, 
being  destitute  of  funds,  sold  a  part  of 
the  specie  for  the  purpose  of  making 
the  repairs,  and  the  vessel  proceeded  to 
her  port  of  destination  and  thence  to 
Boston.  Held,  that  the  owners  thereof 
were  entitled  to  interest  on  the  value 
from  the  time  when  they  would  have 
had  the  benefit  of  it  at  Porto  Cabello  if 
it  had  been  carried  forward  with  the 
rest  of  the  cargo.  The  Mary,  i 
Sprague  (U.  S.)  51. 

A  public  officer  retaining  money  in 
his  hands  after  it  is  due  Is  chargeable 
with  interest  from  such  time  as  it  is 
imlawfuUy  detained.  People  v.  Ga- 
sherie,  9  Johns.  (N.  Y.)  71;  Slinger- 
landt  V.  Swart,  13  Johns.  (N.  Y.)  255; 
Monroe  Co.  Supervisors  v.  Clarke,  25 
Hun  (N.  Y.)  282;  Cassady  et  al.  v. 
Trustees  of  Schools,  105  111.  560; 
Lawrence  v.  Murray,  3  Paige  (N.  Y.) 
400;  Board  of  Justices  v.  Fennimore, 
Coxe  (N.J.)  242;    Stein   -u.  People,  102 
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(c)  On  Money  Paid  by  Mistake.-^Where;  money  has  been  paid 
and  received  by  common  mistake,  and  no  fraud  can  be  imputed 
tb  either  party,  interest  will  not  be  allowed  except  from  the  time 
when  the  mistake  was  explained  and  demand  made.* 

In  such  case,  the  question  of  interest  depends  upon  th^  fault 
of  the  defendant.* 

{d)  On  Funds  Held  in  Trust.— Y.x.eCMtors,  administrators,  guar- 
dians, and  trustees  generally,  are  chargeable  with  interest  on  funds 
that  they  improperly  retain  in  their  hands,*  and  they  are  also  so 


111.  540;  Hudson  V.  Tenney  et  al.,  6  N. 
H.  457;  United  States  v.  Curtis,  100  U. 
S.  119. 

An  officer  charged  with  the  disburse- 
ment of  public  moneys  is  not  liable  for 
interest  thereon,  if  he  has  not  converted 
them  to  his  own  use,  nor  neglected  to 
disburse  them  pursuant  to  law,  nor, 
when  thereunto  required,  failed  to  ac- 
count for  or  transfer  them.  United 
States  V.  Denver,  106  U.  S.  536. 

A  cify  treasurer  having  failed  to  pay 
over  to  the  county  collector  the  coun- 
ty's quota  of  taxes,  he  was  charged 
with  interest  upon  the  same  from  the 
time  when  he  ought  to  have  paid  them. 
State  ex  rel.  v.  Van  Winkle,  43  N.  J. 
L.  125. 

1.  Simons  v.  Walter,  i  McCord  (S. 
Car.)  97;  King  et  al.  v.  Diehl  et  al.,  9 
S.  &  R.  409;  Jacobs  V.  Adams,  i  Dall. 
(Pa.)  52;  Ashhurst  w.  Field,  28  N.J.Eq. 
315. 

Money  in  Court.  Where  upon  the 
'  motion  of  intervenors,  acting  in  good 
faith,  money  for  which  plamtiff  was 
suing  was  ordered  to  be  paid  to  the 
clerk  to  await  the  further  order  of  the 
court,  and  was  there  detained  by  an 
erroneous  order  of  the  court,  whereby 
the  cause  was  continued,  held  that  the 
intervenors  were  not  liable  for  interest 
on  the  money  during  the  time  of  such 
detention,  simply  because  they  failed 
to  establish  their  right  to  the  money. 
Van  Gordon  v.  Ormsby  Bros.  &  Co.  et 
al.,  60  Iowa  510. 

2.  Gillet  V.  Maynard,  5  Johns.  (N. 
Y.)  85. 

Taxes  —  Payment  by  Mlstalce  on 
Another's  land — Recovery  from  Owner 
—  Interest.  —  Where  taxes  are  paid 
by  a'  person  upon  another's  land, 
under  such  circumstances  as  to  give  a 
right  of  recovery  for  the  taxes  so  paid, 
the  person  paying  is  entitled  to  recover 
interest  at  the  rate  of  six  per  cent,  per 
annum  from  the  time  of  payment,  and 
to  have  a  lien  for  the  whole  amount 
paid  upon  the  whole  land.     Goodnow 
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V.  Plumbe,  64  Iowa  672;  Goodnow  v 
Litchfield,  63  Iowa  275,  followed. 

Where  one  of  several  joint  obligors 
had  received  a  mortgage  to  indemnify 
them,  which  was  supposed  sufficient 
but  proved  insufficient,  and  afterwards 
paid  the  debt,  held,  in  a  proceeding  by 
him  for  contribution,  he  was  entitled  to 
interest  from  institution  of  suit.  Good- 
loe  V.  Clay,  6  B.  Mon.  (Ky.)  236. 

3.  Schieffelin  v.  Stewart,  i  Johns. 
CN.  Y.),  ,Ch.  620;  Manning  v.  Man- 
ning, I  Johns.  (N.  y.)  Ch.  528;  Bru- 
ner's  Appeal,  57  Pa.  St.  46;  Norris's 
Appeal,  71  Pa.  St.  123;  Vance  v. 
Vance, '32  La.  Ann.  i86;  Shaw  v.  Bates, 
53  Vt.  360. 

After  the  accounts  of 'a  trustee  are 
stated,  and  he  is  ordered  to  pay  over 
the  fund  forthwith,  he  will  be  liable 
for  interest  unless  he  pays  over  to  the 
party  entitled  or  deposits  the  fund  in 
court.  Lyons  v.  Chamberlin.  25  Hun 
(N.  Y.)  49. 

Trustee  Charged  with  Interest  on 
Proceeds  of  Sale. — Trustee  held  prop- 
erly chargeable  with  interest  on  money 
received  from  the  sale  of  trust  prop- 
erty from  the  time  when  the  same  was 
received.    Judd  v.  Dike,  30  Minn.  380. 

Guardian  and  Ward. —  The  defend- 
ants' intestate  was  appointed  general 
guardian  of  complainant,  his  grand- 
daughter, in  February,  1865,  and  spe- 
cial guardian  to  sell  some  oif  her  lands 
in  July,  1865,  and  he  gave  sureties  in 
each  capacity.  He  sold  those  lands,  but 
never  rendered  any  account  of  the  pro- 
ceeds, nor  of  his  disposition  thereof, 
after  his  report  of  the  investment 
thereof,  made  soon  after  they  came  to 
his  hands,  and  never  filed  any  account 
as  general  or  special  guardian.  His 
ward,  who  was  born  in  1863,  always 
lived  with  him  thereafter.  He  died  in- 
solvent in  1881.  On  exceptions  to  a 
master's  report  as  to  the  allowances  to 
and  charges  by  the  guardian,  and  as  to 
his  sureties'  respective  liabilities,  held 
that  he  should   be   charged  with  inter- 
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^st  annually  on  the  amounts  originally 
received  by  him  as  general  guardian, 
and  interest  on  the  rents,  but  the  pro- 
■ceeds  of  the  sale  of  the  lands  should 
not  be  included  therein,  nor  the  interest 
•on  those  proceeds,  because,  for  them, 
his  sureties  as  special  guardian  are 
;solely  responsible,  since  he  never  ob- 
tained any  direction  from  the  court  to  ■ 
transfer  those  proceeds  to  his  account 
as  general  guardian.  Smith  v.  Gum- 
mere,  39  N.  J.  Eq.  27. 

Where  a  guardian's  reports  Showed 
the  receipt  of  moneys  belonging  to  his 
■ward,  and  payments  made  by  him,  but 
contained  no  item  of  interest,  held 
'that  the  county  court  might,  on  final 
settlement,  charge  him  with  interest, 
notwithstanding  approval  of  the  re- 
ports.    Bennett   v.    Hanifin,  87  111,  31. 

Where  a  guardian  acts  in  good  faith, 
and  does  not  make  any  use  or  profit  for 
himself  of  the  funds,  he  is  chargeable 
with  the  statutory  rate  of  interest  only. 
Re  Cardwell,  55  Cal.  137. 

A  guardian  receiving  from  the  ad- 
ministrator of  the  father  of  his  wards 
his  own  bond  bearing  twelve  per  cent, 
interest  as  a  part  of  his  ward's  estate, 
and  not  investing  the  same,  is  to  be 
-charged  the  same  rate  of  interest  upon 
it  to  the  termination  of  his  guardian- 
ship. Snavely  v.  Harkrader,  29  Gratt. 
(Va,)  112, 

A  guardian  received  pension  money 
quarter  yearly  for  nine  years  on  ac- 
count of  his  ward.  He  never  filed  any 
account  from  the  time  of  his  appoint- 
ment, fifteen  years  ago,  until  cited. 
Held,  that  although  there  was  no 
evidence  that  he  had  used  the  money, 
he  must  pay  interest  on  the  pension 
money,  with  annual  rests.  Re  Dis- 
'singer,  39  N.  J.  Eq.  227. 

When  a  collector  of  an  estate  does 
not  deposit  the  funds  collected  with 
an  incorporated  trust  company  as  re- 
quired by  law,  but  with  his  firm  or  in- 
dividual account,  and  it  does  not  appear 
that  there  was  any  profit  arising  he  is 
chargeable  not  with  seven  per  cent, 
interest,  but  with  the  rate  the  trust 
company  would  have  paid.  [Davis, 
P.  J.,  dissenting.]  Livermore  v.  Wort- 
man,  25  Hun  (N.  Y.)  341. 

One  of  three  executors  managed  the 
affairs  of  the  estate,  under  an  agree- 
ment with  all  the  beneficiaries  that  he 
should  charge  no  commissions  for  his 
services;  should  account  and  settle 
with  them  once  a  year,  and  should  not 
be  required  to  pay  interest  on  the  bal- 
ances in  his  hands,  and  should  receive 


none  on  balances  in  his  favor,and  this  ar- 
rangement was  acquiesced  in  by  the 
administrator  of  one  of  the  beneficiaries 
after  her  death,  and  the  executor 
avowed  his  willingness,  and  was,  in 
fact,  willing  and  ready  to  account  to 
him  as  usual.  Held,  that  he  cannot 
be  charged  with  interest  on  the  intes- 
tate's share.  Barclay  v.  Cooper,  42 
N.J,  Eq.  516. 

An  administrator,  making  a  partial 
settlement  with  the  next  of  kin,  and  re- 
taining in  his  hands  certain  interest 
bearing  notes  for  the  purpose  of  meet- 
ing claims  against  the  estate  then  in 
litigation,  provided  they  be  declared 
valid,  and  who  fails  to  keep  an  account 
of  the  time  when  the  notes  were  col- 
lected and  the  amount  of  interest  re- 
ceived, will  be  charged  with  interest 
during  the  whole  time.  Jackson  v. 
Shields  et  al ,  87  N.  Car,  437. 

Where  the  widow  of  an  intestate 
took  possession  of  the  estate  and  man- 
aged it  for  the  benefit  of  all  concerned, 
supporting  the  infant  children  out  of 
the  income,  held,  that  upon  an  ac- 
count and  settlement  of  the  rights  of 
the  parties  the  widow  was  to  be  charged 
with  interest  only  upon  the  residue  of 
the  funds  received  by  her  after  deduct- 
ing her  own  share,  oiFsetting  against 
such  interest  the  interest  upon  her  ad- 
vances for  maintenance  of  the  children. 
Wilkes  V.  Rogers,  6  Johns.  (N.  Y.) 
566, 

Where  an  administrator,  with  funds 
to  distribute,  delayed  for  two  months, 
during  vacation  and  illness  of  the  pro- 
bate judge  to  file  his  accounts,  keld 
that  he  was  not  chargeable  with  inter- 
est for  the  two  inonths.  Seligman's 
Estate,  Myrick's  Probate  (Cal.)  8. 

An  administrator  kept  $20,000  on  de- 
posit for  a  year  after  the  administration 
was  substantially  completed.  Held, 
that  from  the  expiration  of  a  year  from 
the  time  of  his  appointment  he  should 
be  charged  with  interest  at  the  rate  of 
1)^  per  cent.  Re  Mates,  i;  Dem.  (N. 
Y.)  446. 

Separate  Estate — Husband  Debtor, — 
If  the  husband,  upon  mortgage,  note  or 
otherwise,  receive  money,  which  is  the 
separate  estate  of  the  wife,  he  will  not 
be  chargeable  with  interest,  unless  the 
facts  and  circumstances  show  that  it  was 
the  intention  he  should  pay  interest; 
and  when  the  wife  brings  her  bill,  inter- 
est will  commence  from  the  time  it  is 
filed  and  not  before,  Lishey  v.  Lishey, 
6  Lea  (Tenn.)  418. 

If  money  is  received  by  the  husband 
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chargeable  when  they  mingle  the  trust  funds  with  their  own  and 
deposit  them  to  their  own  credit.^  If  the  trust  funds  are  put 
into  the  business  of  the  trustee,  the  cestui  que  trust  may  claim 
interest,*  unless  he  elects  to  take  the  profits  of  the  business.*  If 
a  trustee  neglects  to  make  an  investment  which  he  is  directed  to. 
make  by  the  instrument  of  trust,  or  by  statute,  he  is  liable  for 
interest,*  unless  the  cestui  que  trust  elects  to  take  the  value  of  the 


for  the  wife  and  kept  by-  him  at  her 
request  until  she  shall  call  for  it,  his 
estate  is  not  chargeable  with  interest 
thereon,  no  demand  being  shown. 
Boughton  V.  Flint,  74  N.  Y.  476. 

Interest  on  moneys  of  the  wife  ex- 
pended by  the  husband  will  be  allowed 
only  from  his  death,  when  the  claim  is 
set  up  against  his  succession.  Weldon's 
Succession,  36  La.  Ann.  851. 

Garnisliees. — Where  a  debt  is  attached, 
as  a  general  rule,  interest  is  suspended 
during  the  pendency  of  the  attachment 
proceellings.  This,  however,  is  not  the 
case  where  there  has  been  collusion, 
unreasonable  delay,  or  litigation  on  the 
part  of  the  garnishee.  Jones  v.  Manu- 
facturers' National  Bank,  99  Pa.  St. 
317;  Southern  White  Lead  Co.  v.  Haas 
(Iowa),  41  N.  W.  Rep.  63. 

A  garnlsiiee  who  has  used  the  money 
attached  in  his  hands  is  liable  to  pay 
interest  from  the  time  of  attachment. 
Mattingly  v.  Boyd,  20  How.  (U.  S.) 
128. 

Where  a  garnishee  in  a  suit  in  chan- 
cery retains  the  money  due  on  the  debt 
in  respect  to  which  lie  has  been  gar- 
nished till  final  decree  rendered  direct- 
ing payment  thereof,  he  is  liable  for  in- 
terest accruing  during  the  pendency  of 
the  litigation.  To  avoid  such  liability 
the  garnishee  must  have  paid  the  money 
into  court.  Smith  v,  German  Bank,  60 
Miss.  69;  Work  v.  Glaskins,  33  Miss. 
539.  See  also  Blodgett  v.  Gardiner,  45 
Me.  542;  Candee  v.  Webster,  9  Ohio 
St.  452. 

In  an  action  to  recover  a  fund  in  the 
hands  of  a  city  treasurer,  arising  out  of 
an  award  made  for  the  taking  of  cer- 
tain land  of  the  plaintiff  for  streets, 
held  that  the  city,  being  merely  a  trus- 
tee of  the  fund  for  the  one  entitled  to 
the  same,  was  not  liable  for  interest  un- 
til after  demand  for  payment.  Barnes 
V.  New  York,  27  Hun  (N.  Y.)  236. 

1.  Hess's  Estate,  68  Pa.  St.  4i;8; 
Aldridge  v.  McClelland,  36  N.  J.  Fq. 
28S;  Estate  of  Perkins  v.  HoUister  Exr., 
59  Vt.  34S. 

It  has  been  held  in  Illinois,  in   Scho- 
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field's  Estate,  99  111.  513,  that  the  mere 
fact  that  an  administrator  mingles  the 
trust  funds  with  his  own  by  depositing 
the  money  belonging  to  the  estate  in  his 
own  name,  as  he  does  his  individual 
money,  cannot  be  held  a  sufficient 
ground  to  charge  hin)  with  interest  on 
the  same.  There  is  no  law  requiring-. 
an  administrator  to  keep  the  funds  of 
the  estate  separate  and  distinct  from  his 
own.  So  long  as  he  has  the  money  be- 
longing to  the  estate  at  his  command, 
ready  to  answer  the  order  of  the  court, 
this  is  all  the  law  requires. 

2.  Stott's  Estate,  Myrick's  Probate 
(Cal.)  16S;  Seligman's  Estate,  Myrick's 
Probate  (Cal.)  8;  Boume  v.  Maybin,  3 
Wood's  (U.  S.)  724;  Cruce  v.  Cruce, 
81  Mo.  676. 

An  executor,  who  deposits  the  money 
of  the  estate  in  his  name  as  executor 
with  a  trading  firm,  consisting  of  him- 
self and  his  son-in-law, he  having  a  three- 
fourths  interest  in  the  assets  and  busi- 
ness, and  being  the  principal  manager, 
commits  a  breach  of  trust,  and  will  be 
charged  with  interest  from  the  date  of 
each  deposit.  In  this  instance,  and  un- 
der the  circumstances,  the  executor  was 
charged  with  simple  interest,  and  al- 
lowed half  commissions.  Cannon  11, 
Apperson,  14  Lea  (Tenn.)  553. 

3.  Robinett's  Appeal,  36  Pa.  St.  174; 
Kyle  V.  Barnett,  17  Ala.  306;  Barney  f. 
Saunders,  16  How.  (U.  S.)  543;  Mc- 
Knight's  Exrs.  v.  Walsh,  8  C.  E.  Green 
(N.  J.)  498. 

4.  Re  Thurston,  57  Wis.  104. 

The  executor  collects  money  of  the 
estate  and  permits  it  to  remain  in  bank 
uninvested.  It  not  being  affirmatively 
shown  that  no  good  security  could  be 
found  on  which  to  put  it  out  at  interest,, 
the  executor  failing  to  pay  it  into  court, 
is  chargeable  with  it  under  the  statute 
as  money  retained  on  interest  by  him, 
and  it  should  enter  into  his  annual  re- 
turns as  money  so  retained,  interest 
being  added  to  the  principal  annually. 
Eppinger  v.  Canepa,  20  Fla.  262. 

A  guardian  intrusted  with  the  invest- 
ment of  a  ward's  money  should  not  be 
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investment.*  If  a  trustee  uses  trust  funds  to  his  own  advantage, 
or  misappropriates  them  in  any  way,  he  may  be  charged  with 
interest.* 


held  for  interest  not  actually  received 
unless  his  delay  to  invest  has  been  un- 
reasonable. Gott  V.  Gulp,  45  Mich. 
265. 

The  fact  that  the  ward  had  disap- 
peared, and  had  not  been  heard  from  for 
many  years,  is  no  excuse.  Crosby  v. 
V.  Merriam,  31  Minn.  342. 

Loaning  Money  of  the  Ward  Without 
Approval  of  the  Court. — A  loan  of 
money  of  the  ward,  by  the  guardian, 
upon  real  estate  security  without  the  ap- 
proval of  the  county  court,  is  made  at 
the  peril  of  the  guardian,  and  if  a  loss 
occurs,  the  guardian  cannot  exonerate 
himself  by  showing  that  he  acted  in 
good  faith,  or  that  the  security  was 
good  when  taken.  Winslow  v.  People, 
117  111..  152. 

When  a  guardian  lends  out  the 
money  of  his  ward  without  taking  suffi- 
cient security,  he  must  be  regarded  as 
having  used  it  on  his  own  account,  and 
he  is  chargeable  with  interest  on  the 
amount.      Brewer  v.   Ernest,   81    Ala. 
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Administrators,  like  other  trustees, 
"are  not  insurers,  and  are  not  expected 
to  be  infallible;"  but  while  the  court 
"does  not  wish  to  overturn  or  weaken 
any  of  its  rulings  heretofore  made  favor- 
ing trustees  who  have  acted  in  good 
faith  and  with  reasonable  diligence,"  it 
holds  that  there  was  no  error  in  this 
case— an  appeal  from  the  settlement  of 
an  administrator's  accounts,  under  a 
bill  asking  the  instructions  of  the  court 
in  the  administration  of  the  estate — in 
charging  the  administrator  with  interest 
on  funds  in  his  hands  collected  dur- 
ing the  years  1868-71,  after  the  expira- 
tion of  six  months  from  the  time  of  col- 
lection by  him,  which  he  was  author- 
ized, by  an  order  of  court,  to  lend  out 
on  bills  of  exchange  and  promissory 
notes  with  two  good  sureties,  and  which 
he  failed  to  lend  out;  although  he  testi- 
fied, as  a  witness  for  himself,  "that  he 
did  not  try  to  lend  out  the  money,  be- 
cause he  considered  it  unsafe  to  do  so, 
as  the  country  was  so  unsettled  that  he 
he  did  not  know  who  was  safe  to  lend 
money  to,  and  that  he  never  used  any 
of  the  moneys  belonging  to  the  estate 
for  his  own  benefit,  and  never  mixed  or 
mingled  it  with  his  own.  Nunn  v. 
Nunn,  66  Ala.  35. 
Liability — Eate  of   Interest. — Where 


trustee  invests  trust  .unds  at  ten  per 
cent.,  but  cestui  que  trust  repudiates 
the  investment,  and  the  same  is  held  to 
have  been  improper,  and  the  trustee  is 
held  bound  for  the  amount  invested,  six 
per  cent,  is  the  rate  of  interest  with  which 
lie  is  properly  chargeable.  CogbiU  *; 
Bo3'd,  79  Va.  I. 

An  administrator  may,  on  special 
facts,  be  chargeable  with  interest, 
-though  he  made  none,  and  though,  be- 
cause threatened  with,  expecting  or  en- 
gaged in  litigation,  and  advised  by 
counsel  to  retain  the  money  in  hand,  he 
failed  to  put  it  out  and  make  it  produc- 
tive. Where  the  jury  could  have  ar- 
rived at  the  amount  of  their  verdict  by 
counting  interest,  or  by  disallowing 
commissions  and  extra  compensation, 
or  partly  by  the  one  process  and  partly 
by  the  other,  the  verdict  may  stand. 
Doster  v.  Arnold,  60  Ga.  316. 

An  executor  is  not  discharged  from 
the  payment  of  interest  on  a  sum  found 
due  from  him  hy  the  probate  court,  by 
showing  that  he  invested  the  money  in 
confederate  bonds  and  received  no"  in- 
terest.' Lockhart  v.  Horn,  3  Woods 
(U.  S.)  542. 

An  executor,  whose  duty  it  is  to  put 
money  held  by  him  at  interest  for  the 
benefit  of  usufructuary,  is  estopped  to 
deny  performance  of  his  duty,  and  will 
be  held  to  ha>  e  retained  the  money  at 
interest  payable  by  himself.  Saunders 
Succession,  37  La.  Ann.  769. 

An  administrator  deposited  the  assets 
in  a  trust  company,  when  he  received 
four  per  cent,  interest.  Held,  that  he 
should  be  charged  with  interest  at  that 
rate  only,  notwithstanding  he  had 
agreed,  as  guardian  of  next  of  kin,  with 
the  other  persons  interested  in  the  es- 
tate, to  distribute  immediately;  since 
this  court  has  no  concern  with  damages 
for  breach  of  contract.  Haskin  v. 
Teller,  3  Redf.  (N.  Y.)  316. 

1.  Perry  on  Trusts,  §  469.  See  Mc- 
Intire  v.  Zanesville,  17  Ohio  St.  352; 
Norris's  Appeal,  71  Pa  St.  106,  125; 
Lamb's  Appeal,  58  Pa.  St.  142. 

2.  Merrifield  v.  Longmire,  66  Cal. 
180;  Whitney  et  al  v.  Peddicord,  63 
111.  249;  Duffy  V.  Duncan,  35  N.  Y. 
187;  Bruner's  Appeal,  i;7  Pa.  St.  46; 
Aldridge  v.  McClelland,  36  N  J.  Eq. 
288;  Doremus's  Est.,  33  N.  J.  Eq.  234. 

Compound    interest     will     not     be 
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VI.  COMPir:EATIOH — {a)  Time  During  Which  Interest  Accrues. — 
On  contracts  for  the  payment  of  money,  interest  is  due  from  the 
time  the  principal  should  have  been  paid.^     If  a  contract  be  made 


charged  against  negligent  trustees, 
where  the  facts  do  not  indicate  a  with- 
drawal of  the  funds  from  their  legiti- 
mate channels  of  accumulation,  or  a 
realization  b}'  the  trustees  of  profits  on 
the  assets,  and  do  not  raise  a  presump- 
tion that  the  assets  would  have  been  in- 
creased by  a  more  strict  adherence  bj 
the  trustees  to  their  line  of  dut^'.  Ames 
V.  Scudder,  ii  Mo.  App   i68. 

An  administrator  is  not  chargeable 
with  interest,  where  the  proof  is  that  he 
has  not  used  the  assets  for  his  personal 
benefit,  nor  unnecessarily  detained  the 
same  in  his  hands,  and  has  kept  an  ac- 
count of  his  receipts  and  disbursements. 
Wilson  V.  Lineberger,  88  N.  Car.  416; 
Bartlett  v.  Fitz,  59  N.  H.  502. 

If  an  executor  has  money  belonging 
to  the  estate  actually  on  hand  and  ap- 
propriates it  to  his  own  use  in  payment 
of  a  legacy  not  yet  due,  he  must  ac- 
count for  the  interest.  McCIure  v. 
Brown,  56  Iowa  768.  * 

The  payment  by  an  administrator, 
with  the  will  annexed,  of  a  legacy 
which  was  barred  by  the  lapse  of  time, 
is  a  misappropriation  by  him  of  the 
funds  belonging  to  the  estate;  and  he  is 
chargeable  with  interest  thereon  from 
the  date,  of  the  misappropriation. 
Moody  V.  Hemphill,  71  Ala.  169. 

An  administrator  converted  dividend 
paying  bank  stock  of  the  estate  into 
money,  and  with  it  paid  off  a  mortgage 
on  lands  in  which  he  had  an  interest  as 
lieir  of  the  intestate.  On  exceptions  to 
his  account,  credit  for  that  payment  was 
disallowed.  Held,  that  he  was  charge- 
able with  interest  at  the  legal  rate  on 
that  amount  from  the  date  of  the  pay- 
ment, including  the  time  during  which 
litigation  on  the  exceptions  continued. 
Mount  V.  Van  Ness,  35  N.J.  Eq.  113. 

An  executor  is  chargeable  with  in- 
terest on  sums  appropriated  by  him  in 
payment  of  his  commissions  in  advance 
of  their  allowance  by  the  surrogate,  the 
law  declaring  that  he  shall  be  allowed 
commissions  "on  the  settlementof  his 
account."  United  States  Trust  Co.  v. 
Bixby,  2  Dem.  (N.  Y.)  494;  s.  c, 
Meyers'  Est.  67  How.  (N.   Y.)  Pr.  170. 

The  fact  that  a  debtor  to  the  dece- 
dent's estate'  becomes  i(dministrator 
thereof,  and  includes  his  debt  in  the  in- 
ventory as  an  asset  of  the  estate,  does 
not   affect    his  individual    relation    as 


debtor  to  the  estate;  and  upon  the  set- 
tlement of  his  administration  account, 
he  is  personally  chargeable  with  inter- 
est until  the  debt  was  paid,  or  its 
amount  was  shown  to  be  in  his  hands 
as  administrator.  Rodenbach's  Appeal, 
102  Pa.  St.  572. 

If  a  trustee  wrongfully  sells  securi- 
ties belonging  to  the  trust  estate,  and 
converts  the  proceeds  to  his  own  use,  in 
an  action  against  a  surety  on  his  bond 
interest  should  be  computed  on  the 
amount  converted  from  the  day  it  is 
found  to  be  due  up  to  the  day  pf  issu- 
ing the  execution,  without  rests.  Mc- 
Kim  V.  Blake,  139  Mass.  593. 

Where  an  administrator  did  not  dis- 
burse all  the  money  of  the  estate  which 
he  received,  but  there  is  no  positive  evi- 
dence that  he  misapplied  it,  he  will  not 
be  charged  with  interest.  When  at  the 
time  of  his  removal  from  his  office  as 
administrator  he  has  funds  of  the  estate 
in  his  hands,  he  is  chargeable  with  in- 
terest on  such  funds.  Grant  v.  Ed- 
wards, 93  N.  Car.  488. 

Whether  a  trustee  should  be  charged 
with  any  interest  upon  moneys  in  his 
hands,  and  if  he  is,  then  at  vvhat  rate, 
must  depend  much  upon  the  particular 
facts  of  each  case.  Bobb  v.  Bobb,  89 
Mo.  412;  Murphey's  Appeal,  6  W.  &  S. 
(Pa.)  223. 

An  executor  disbursed  his  own  money 
in  paying  claims  against  the  estate,  but 
it  did  not  appear  that  his  disbursejnents 
equalled  the  amount  of  a  bond  and 
mortgage  given  by  him  to  the  testator, 
and  held  by  his  co-executor.'  Held,  that 
he  was  chargeable  with  interest  on  the 
mortgage.  -Re  Ackerman,  40  N.  J.Eq. 

533- 

1.  Ruckman  v.  Bergholz,  38  N.  J.  L. 
1531;  Williams  v.  Sherman,  7  Wend.  (N. 
Y.)  109;  Still  V.  Hall,  20  Wend.  (N. 
Y.)  z,\;  Adams  v.  Fort  Plain  Bank,  36 
N.  7.  255. 

Meaning  of  "After  Maturity." — Where 
a  promissory  note  payable  on  a  certain 
day  bears  interest  "after  maturity,"  in- 
terest should  be  computed  from  the  day 
fixed  for  payment,  and  not  from  the 
expiration  of  the  days  of  grace.  Whee- 
less  V.  Williams,  6'2  Miss.  369;  s.  c,  52 
Am.  Rep.  190. 

When  the  verdict  is  so  much  with  in- 
terest, and  the  interest  is  to  be  com- 
puted  from   maturity  of   the  contract 
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for  the  payment  of  a  certain  sum  "  with  interest,"  the  interest 
begins  to  run  from  the  making  of  the  contract.^  Unless  there  is 
an  agreement  to  that  effect,  the  interest  is  not  payable  before  the 


declared  on,  and  if  less  principal  is 
found  than  the  last  instalment  of  that 
contract,  the  maturity  of  the  instalment 
is  the  date  from  which  to  compute  in- 
terest. Van  Winkle  v.  Wilkins  (Ga),  7 
S.  E.  Rep.  644. 

A  banker's  certificate  of  deposit  pay- 
able on  presentation  sixty  days  after 
date,  with  interest,  carries  interest  till 
presented  and  paid.  Payne  v.  Clarke, 
23  Mo.  259. 

Defendant  contracted  to  pay  to  plain- 
tiff $5,000  "out  of  any  moneys  or  prop- 
erty" received  by  hira  from  the  sale  or 
licence  of  certain  patented  inventions. 
Defendant  assigned  the  patents,  the  as- 
signment to  take  effect  when  the  pur- 
chase price  agreed  upon  (.$25,000)  was 
paid.  The  assignee  >did  not  pay,  and 
defendant  revoked  .  the  assignment. 
Defendant,  with  the  owners  of  certain 
other  patents,  theretipon  assigned  their 
patents  to  H  in  trust,  he  agreeing  to 
grant  licenses  and  sell  royalties,  and  to 
divide  th^  proceeds  as  soon  as  received, 
in  certain  specified  proportions,  between 
the  assignors  and  himself,  the  amount 
due  plaintiif,  however,  to  be  paid  out  of 
the  first  proceeds  In  an  action  upon 
the  contract  with  plaintiff,  held,  that  he 
was  not  entitled  to  interest  from  the 
time  of  the  first  or  the  second  assign- 
ments, but  only  from  the  time  moneys 
were  received  on  sales  or  licences. 
Howard  v.  Johnston,  82  N.  Y.  271. 

Upon  default  in  the  performance  of 
an  agreement'in  the  alternative  to  pay 
in  cash,  or  in  notes  at  three  or  four 
months,  interest  runs  from  the  time 
that  notes  or  cash  should  have  been 
'given.  Stuart  f.  Binsse,  10  Bosw.  (N. 
Y.)436. 

Where  by  the  terms  of  a  written  con- 
tract payments  become  due  on  a  cer- 
tain day  in  each  month,  it  is  proper  to 
allow  interest  on  such  sum  as  inay  be 
due  on  the  specified  day,  from  that  time 
until  paid.  Dobbins  v.  Higgins,  78  111. 
440. 

In  an  action  for  damages  for  breach 
of  contract  the  plaintiff  sliould  be  al- 
lowed interest  from  the  breach  of  the 
contract,  not  from  its  date.  Brackett  v. 
Edgerton,  14  Minn.  174. 

It  is  discretionary  for  the  court  to  al- 
low interest  from  judicial  demand  on 
damages  for  a  breach  of  contract.  Por- 
ter V.  Barrow,  3  La.  Ann.  140. 


1.  Conners  v.  Holland,  113  Mass.  50. 

A  certificate  of  deposit  promised  "to 
pay  the  money  with  interest  if  ten  days' 
notice  was  given," — held,  that  the  inter- 
est was  due  only  from  ten  days  aftei 
notice.  Cruikshank  v.  Comyn«,  24  111. 
602. 

A  promissory  note,  payable  at  a 
future  day,  "with  interest"  at  a  specified 
rate,  bears  interest  from  date,  since  it 
would,  without  these  words,  bear  inter- 
est from  maturity.  Campbell  Printing 
Press  &  Mfg.  Co.  v.  Jones,  79  Ala.  475. 

A  note  was  given  due  six  months  after 
date  "without  interest''  on  a  contract, 
under  which  six  months  were  allowed 
the  makers  of  the  note  to  perform  cer- 
tain stipulations  necessary  to  the  com- 
pletion of  the  contract.  Held,  that  the 
effect  of  the  note  was  the  same  as  if  the 
words  "without  interest"  had  not  been 
inserted,  and  that  the  note  bore  interest 
from  the  date  of  its  maturity.  Roberts 
V.  Smith,  64  Tex.  94;  s.  c,  53  Am.  Rep. 

744- 

Where  a  note  is  made  payable  at  a 
future  day  "with"  interest  at  a  pre- 
scribed rate  per  annum,  such  interest 
does  not  become  due  or  payable  until 
the  principal  sum  does,  unless  there  is 
a  special  provision  in  the  note  or  con- 
tract to  that  effect.  Tanner  v.  Dundee 
Land  Investment  Co.,  8  Sawyer  (U. 
S.)  187 

A  promissory  note  payable  at  a  day 
certain  "with  lawful  interest  until  paid 
(but  if  the  principal  shall  be  punctually 
paid  when  due,  then  in  that  case,  and 
not  otherwise,  the  interest  is  to  be  de- 
ducted)," if  not  paid  at  maturity,  bears 
interest  from  date.  Ely  v.  Wither- 
spoon,  2  Ala.  131. 

A  note  on  demand  "with  interest 
.  .  .  till  paid,"  bears  interest  from 
the  day  of  its  execution.  Pate  v.  Gray, 
I  Hempst.  (U.  S.)  155;  Pittman  v. 'Bar- 
rett, 34  Mo.  84. 

In  Arkansas  a  promissory  note  pay- 
able on  demand  draws  interest  from 
date  without  a  demand.  PuUen  v. 
Chase,  4  Ark.  210.  Contra,  Dillon  v. 
Dudley,  i  A  K.  Marsh.  (Ky.)  66;  Bart- 
lett  V.  Marshall,  2  Bibb  (Ky.)  467; 
Patrick  v.  Clay,  4  Bibb  (Ky.)  246; 
Bishop  V.  SnifFen,  i  Daly  (N."Y.)  155; 
Cannon  v.  Beggs,  i  McCord  (S.  Car.) 
370;  Schmidt  v.  Limehouse,  2  Bailey 
(S.  Car.')  276. 
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principal  on  which  it  accrues.*  Where  a  sum  is  due  on  de- 
mand, interest  runs  from  demand.*  If  there  is  no  date  of  demand 
alleged  or  proved,  the  interest  runs  from  the  time  of  bringing 
suit.^  On  unUquidated  claims,  interest  runs  from  time  of  demand, 
or  from  the  time  the  action  is  brought,  if  there  be  no  other 
demand.* 

Where  goods  are  sold  for  cash,  interest  begins  to  run  immedi- 


1.  French  v.  Kennedy,  7  Barb.  (N. 
Y.)  452;  Bander  v.  Bander,  7  Barb.  (N. 
Y.)  560. 

2.  Butler  v.  Austin,  64  Cal.  3. 

A  principal  is  entitled  to  interest  on 
money  collected  by  his  agent  only  from 
demand  (date  of  summons  here)  and 
default  of  agent.  Neal  v.  Freeman,  85 
N.  Car.  441 ;  Pipkin  v.  Bond,  5  Ired. 
(N.  Car.)  Eq.  91;  Thornton  v.  Thorn- 
ton, 63  N.  Car.  211;  Deal  v.  Cochran, 
66  N.  Car.  269;  Hyman  v.  Gray,  4 
Jones  (N.  Car.)  155. 

3.  Whitaker  -v.  Pope,  2  Woods  (.U. 
S.)  463- 

In  an  action  on  a  policy  of  life  insur- 
ance, payable  if  the  person  whose  life  is 
insured  survives  a  certain  day,  the 
plaintiiT  can  recover  interest  only  from 
the  date  of  the  writ,  unless  in  his  decla- 
ration he  alleges  a  demand  before  that 
time.  Pierce  v.  Charter  Oak  Ins.  Co., 
138  Mass.  151. 

4.  David  v.  Conard,  i  Greene  (Iowa) 
336;  "Whereatt  v.  Ellis,  68  Wis.  61 ; 
Hall  V.  Farmers  &  Citizens'  Savings 
Bank,  55  Iowa  612;  Case  v.  Osborne, 
60  How.  (N.  Y.)  Pr.  187;  Huntf. 
Nevers,  15  Pick.  (Mass.)  500;  Brewers 
■V.  Byringham,  12  Pick.  (Mass.)  547; 
Houghton  V.  Ilagar,  Brayt.  (Vt.)  133; 
Tucker  v.  Grover,  60  Wis.  240;  Gam- 
mell  V.  Skinner,  2  Gall.  (U.  S.)  45;  Mc- 
Collum  V.  Seward,  62  N.  Y.  316.  See 
Pearson  v.  Grice,  &  Fla.  214;  Neal  v. 
Freeman,  85  N.  Car.  441;  Porter  v. 
Grimsley,  98  N.  Car.  550. 

Where  a  definite  sum  is  ascertained 
to  be  due  to  a  distributee  upon  settle- 
ment of  an  estate,  and  ordered  to  be 
paid,  no  demand  is  necessary  before 
suit  brought  to  entitle  him  to  interest 
on  the  amount  from  the  date  of  the  de- 
cree. McRae  v.  Malloy,  87  N.  Car.  196. 

In  an  action  for  a  breach  of  a  contract 
by  the  terms  of  which  damages  for  the 
breach  are  liquidated,  interest  is  proper- 
ly chargeable  upon  the  amount  fixed, 
from  the  date  at  which  such  damages 
became  due  and  payable.  Winch  v. 
Mutual  Benefit  Ice  Co.,  86  N.  Y.  618. 

Where     a     defendant     before     suit 


brought  has  acknowledged  an  indebted- 
ness for  the  items  of  the  plaintiffs  bill, 
but  has  reserved  the  right  to  question' 
the  amounts  charged,  as  to  items  con- 
tested as  to  amount,  interest  is  charge- 
able only  from  the  commencement  of 
the  action.  Hand  v.  Church,  39  Hun 
(N.  Y.)  303. 

Interest  on  a  sum  due  for  labor  per- 
formed and  materials  furnished  for  a 
ship  will  be  computed  in  a  petition  for 
the  enforcement  of  a  lien  therefor 
from  the  time  of  filing  the  petition. 
Barstow  v.  Robinson,  2  Allen  (Mass.) 
605. 

Where,  in  an  action  for  money  due 
on  contract  or  for  labor  performed,  the 
petition  demands  interest,  the  claim 
will  draw  interest,  at  least  Irom  the 
date  of  filing  the  petition.  '  Swails  v.  . 
Cissna,  61  Iowa  693. 

Where  no  time  is  agreed  upon  for 
payment  for  personal  services,  and  no 
charge  made  for  them,  nor  presentment 
for  payment  in  the  lifetime  of  the  party, 
and  the  claim  has  been  permitted  to 
sleep  a  long  time  from  the  act  of  the 
party  rendering  the  services,  no  inter- 
est should  be  allowed  on  such  claim, 
except  from  the  death  of  the  party. 
Newell  V.  Keith,  11  Vt.  214. 

A  depositor  in  a  national  bank,  when 
it  suspends  payment  and  a  receiver  is 
appointed,  is  entitled  from  the  date  of 
bis  demand  to  interest  upon  his  deposit.  . 
National  Bank  of  the  Commonwealth 
V.  Mechanics'  National  Bank,  94  U.  S. 

437- 

In  Louisiana,  since  1839,  sums  due 
on  contracts,  though  unliquidated,  carry 
interest  from  the  time  of  judicial  de- 
mand. Barrow  v.  Reab,  9  How.  (U. 
S.)  366. 

Unless  a  claim  be  such  that  interest 
can  be  set  running  by  a  demand, — in 
such  case  instituting  suit  is  a  sufficient 
demand, — interest  cannot  be  allowed 
from  the  time  of  the  commencement  of 
an  action  on  a  claim  of  such  a  nature 
that  it  does  not  draw  interest  from  an 
earlier  date.  White  v.  Miller,  78  N. 
Y.  393- 
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ately.*  On  a  contract  to  pay  f.or  goods  sold  and  delivered,  from 
delivery.*  Where  there  is  a  sale  on  credit,  interest  runs  from  the 
expiration  of  the  credit,  agreed  upon  or  fixed  by  usage.*  If 
there  be  no  evidence  of  length  of  credit,  only  from  time  of  bring- 
ing suit.* 

On  annuities,  legacies,  etc.,  interest  runs  from  the  time  they  are 
payable.^     On  advancements,  from  the  death  of  the  testator.® 

Where  damages  arise  from  an  injury,  interest  runs  from  the 
date  the  injury  happened.' 


Where  plaintiff  is  entitled  to  interest 
on  sums  collected  by  defendant  from 
the  time  of  collection,  but  the  date  of 
collection  is  not  shown  on  the  trial,  in- 
terest will  be  allowed  only  from  the  in- 
stitution of  the  action.  Hubenthal  v. 
Kennedy  (Iowa),  39  N.  W.  Rep.  694. 

An  agreement  provided  that  defend- 
ant should  pay  for  a  party  wall,  upon 
the  amount  being  ascertained  by  ap- 
praisers to  be  appointed  by  the  parties. 
■  Held,  that  until  an  appraisement  or 
something  done  by  defendant  to 
prevent  it,  plaintitf  could  not  sue  on  the 
agreement,  and  the  amount  being  un- 
liquidated, a  demand  would  not  entitle 
him  to  interest,  though  defendant  was 
using  the  wall.  Thorndike  v.  Wells 
Memorial  Association,  146  Mass.  619. 

1.  Park  V.  Foster,  26  Ga.  465. 

Interest  is  allowed  on  a  stated  ac- 
count from  the  tinie  of  signing  the 
account.  Dickinson  v.  Legare,  i 
Dessau.  (S.  Car.)  537. 

2.  Waring  v.  Henry,  30  Ala.  721; 
Shields  v.  Henry,  31  Ala.  53;  Foote  v. 
Blanchard,  6  Allen  (Mass.)  221;  Atlan- 
tic Phosphate  Co.  v.  Grafiflin,  114  U.  S. 
492. 

Where  one  purchasing  materials 
for  the  erection  of  a  church  agreed  to 
pay  interest  on  any  materials  furnished 
after  a  certain  day  at  ten  per  cent., 
held  that  such  rate  might  properly  be 
computed  from  the  day  of  delivery. 
Presbyterian  Church  of  New  Boston  v, 
Emerson,  66  111.  469. 

3.  McAllister  v.,  Reab,  4  Wend.  (N. 
Y.)  483;  Bate  v.  Burr,  4  Harr.  (Del.) 
130;  Meech  v.  Smith.  7  Wend.  (N.  Y.) 
314;  Moore  v.  Patton,  2  Port.    (Ala.) 

4SI- 

4.  Leismanw.  Otto,  i  Bush  (K3'.)  225. 
B.  Rice  V.  Boston  etc.  Aid  Society, 

56  N.  H.  191;  Clayton  v.  Somers,  27  N. 
J.  Eq.  230;  Succession  of  Breaux,  38 
La.  Ann.  728;  Adams  v.  Heffernan,  g 
Watts  (Pa.)  529;  Lynch  v.  Mahoney,  2 
Redf.  (N.  Y.)  434;  Wheeler  v.  Ruth- 
ven,  2  Redf.  (N.  Y.)  491. 


In  an  action  against  an  attorney  for 
moneys  collected  on  a  judgment  upon 
which  the  attorney  had  a  lien  for  his 
services  the  referee  allowed  plaintiff 
the  amount  collected  with  interest  from 
the  date  of  the  collection,  and  deducted 
therefrom  a  sura  found  by  him  to  be 
the  value  of  the  defendant's  services, 
upon  which  no  interest  was  allowed. 
Held,  error.  The  defendant  was  en- 
titled to  interest  upon  the  amount 
allowed  from  the  date  of  the  collection 
of  the  judgment.  Hover  v.  Heath,  5 
Thomp.  &  C.  (N.  Y.)  488;  s.  c,  3  Hun 
(N.  Y.)  283; 

On  money  of  the  principal  detained 
against  right  the  agent  is  chargeable 
with  interest  from  the  time  when  it 
should  have  been  paid,  at  the  rate  fixed 
by  the  law  of  the  place  where  it  is  de- 
tained. Bischoffsheim  v.  Baltzer,  21 
Fed.  Rep.  531. 

While  it  has  been  authoritatively  set- 
tled that  liens  divested  by  a  sale  made 
by  the  assignee  of  an  insolvent,  in  pur- 
suance of  an  order  of  court,  cease  to 
draw  interest  beyond  the  date  of  con- 
firmation of  the  sale  to  be  paid  out  of 
the  proceeds,  yet,  if  the  creditor  whose 
lien  is  thus  divested,  and  who  is  en- 
titled to  receive  his  money,  is  not  then 
paid  the  same,  and  it  is  kept  or  invest- 
ed afterwards  so  as  to  draw  interest,  it 
is  interest  produced  by  the  money  to 
which  he  was  justly  entitled,  and  he 
can  properly  claim  the  interest  thus  pro- 
duced. Appeal  of  the  Brownsville  De- 
posit and  Discount  Bank,  96  Pa.  St.  347. 

6.  Steele  v.  Trierson,  i  Pickle  (Tenn.) 
430;  Roberson  v.  Nail,  i  Pickle  (Tenn.) 
124. 

And  this  though  the  receipts  given 
by  the  donees  stipulate  for  the  payment 
of  interest  from  an  earlier  date.  Rober- 
son V.  Nail,  I  Pickle  (Tenn.)  124. 

7.  Erwin  v.  Neversink  Steamboat 
Co.,  23  Hun  (N.  Y.)  i;78;  The  Morning 
Star,  4  Biss.  (U.  S.)  62;  Ripley  v.  Mil- 
ler, 1  Jones  (N.  Car.)  L.  479;  0.  c,  62 
Am.  Dec.  177. 
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Where  money  is  paid  by  mistake,  interest  can  only  be  recovered 
from  the  time  of  demand  and  refusal.^  Where  it  is  wrongfully 
obtained,  it  is  due  from  the  time  it  was  ^o  obtained,  and  not  from 
demand.*  Where  it' is  paid  at  the  request  and  to  the  use  of  an- 
other, from  the  time  of  payment.* 

Interest  is  not  recoverable  on  a  debt  due  by  a  citizen  of  one 
State  to  a  citizen  of  another  State  during  the  period  their  re- 
spective countries  are  at  war,  as  all  unlicensed  intercourse  between 
them  is  forbidden  ;  but  where  the  payee  of  a  note  and  the  sure- 
ties thereon  are  residents  of  the  same  country,  they  may  lawfully 
make  payments  and  stop  interest ;  and  they  are  liable  accordingly 
in  a  suit  against  them,  though  by  reason  of  their  principal  being 
an  alien  enemy  of  the  creditor,  the  latter  could  not  recover  in- 
terest of  the  principal  in  a  direct  suit  against  him.*  Neither  is 
interest  due  during  the  time  a  right  of  action  is  suspended  by  a 
legislative  enactment,  nor  pending  judicial  proceedings.^ 

J.udgments  and  decrees  bear  interest  from  their  date. 


In  an  action  for  damages,  judgment 
should  be  for  the  amount  of  tfie  verdict 
and  interest  on  this  amount  from  the 
date  of  the  judgment  and  not  from  the 
date  of  the  verdict.  Fowler  T'.  Bait.  & 
Ohio  R.  R.  Co.,  i8  W.  Va.  579. 

1.  Simons  v.  Walter,  i  McCord  (S. 
Car.)  97. 

2.  Atlantic  Nat.  Bank  v  Harris,  118 
Mass.  147. 

3.  Gibbs  f.  Bryant,  i  Pick.  (Mass.) 
118;  Chamberlain  v.  Smith,  i  Mo.  718; 
Thompson  v.  Stevens,  2  Nott.  &  M. 
(S.  Car.)  493.  Contra,  Hanlej  r).  Crowe, 
3  N.  Y.  S.  154. 

A  contract  with  a  city  for  construct- 
ing a  sewer  provided  that  the  contractor 
should  receive  no  payment  for  labor  or 
materials  until  the  work  should  be  com- 
pleted, and  the  assessment  to  be  levied 
therefor  duly  "confirmed,"  but  advances 
might  be  made,  in  conformity  with  a 
city  ordinance,  which  provided  that 
seventy  per  cent,  might  be  paid  on  cer- 
tificates, "the  remaining  thirty  per  cent, 
to  be  reserved  until  the  final  completion 
of  the  contract,"  but  required  interest 
to  be  paid  on  the  advances  to  be  charged 
from  the  time  of  making  them  up  to 
the  time  of  final  payment.  Held,  (i) 
that  such  interest  should  be  charged  up 
to  the  time  of  the  confirmation  of  the 
assessment;  (2)  that  proof  that  the  city 
had  for  many  years  charged  interest 
only  up  to  the  time  of  the  completion 
of  the  work  was  immaterial.  Fellows 
■V.  New  York,  17  Hun  (N.  Y.)  249. 

4.  Bean  v.  Chapman,  62  Ala.  58. 
The  rule  that  interest  was  not  demand- 


able  in  a  certain  class  of  cases,  which 
occurred  after  the  revolutionary  war, 
does  not  apply  to  a  case  where  a  creditor 
resided  in  the  Confederate  States  dur- 
ing the  war  of  1861-65,  but  had  an  agent 
in  the  loyal  State  where  the  debt  and 
interest  were  payable,  and  where  the 
principal  did  not  become  due  until  after 
the  suppression  of  the  rebellion.  Lash 
V.  Lambert,  15  Minn.  416. 

The  removal  of  the  assets  of  a  bank 
and  the  absence  of  a  note  within  the 
confederate  lines,  held  not  to  be  such 
an  obstacle  to  its  payment  as  to  relieve 
the  maker  from  liability  for  interest, 
the  cashier  having  still  remained  with 
him  within  the  federal  lines.  Gates  v. 
Union  Bank,  12  Heisk.  (Tenn.)  325. 

5.  Wainwright's  Estate,  13  Phila. 
(Pa.)  336;  Curd  *.  Letcher,  3  J.  J. 
Marsh.  (Ky.)  443;  Tillson  v.  United 
States,  100  U.  S.  43. 

Effect  of  Laches  In  Entry  of  Judg- 
ment.— A  plaintiif  obtained  a  verdict 
against  the  United  States  in  the  court 
below,  subject  to  the  opinion  of  the 
court  on  a  case  to  be  made,  and  then 
rested  nearly  thirty  years  before  entry 
of  judgment.  Held,  that  under  these 
circumstances  interest  should  run  only 
from  the  entry  of  the  judgment.  Red- 
field  V.  Ystalyfera  Iron  Company,  no 
U.  S.  174. 

Damages  for  Right  of  Way.— If  on  ap- 
peal from  an  award  of  damage  for  land 
condemned  and  occupied  for  rail- 
road purposes  the  damage  be  found  to 
exceed  that  returned  by  the  commis- 
sioners, the  owner   may   have   interest 
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In  an  action  upon  a  foreign  judgment,  the  interest  is  computed 
from  its  date  to  the  date  of  the  judgment  in  the  action.^ 
Interest  accrues  de  die  in  diem,  and  is  always  apportionable.* 
(V)  Compound  Interest. — Interest  upon  interest  is  not  recoverable 
as  an  incident,  nor  as  a  compensation  for  the  detention  of  money.* 


thereon  from  the  time  he  was  entitled 
to  compensation.  Sioux  City  etc.  R. 
Co.  V.  Brown,  13  Neb.  317. 

Upon  an  appeal  from  the  award  of 
the  commissioners  in  proceedings  to 
condemn  land  for  a  railroad,  as  a  gen- 
eral rule  interest  should  be  allowed 
upon  the  whole  sum  assessed  by  the 
jury  as  compensation,  from  the  filing  of 
the  award  of  the  commissioners.  The 
burden  is  upon  the  railroad  company  to 
show  the  existence  of  conditions  wliich 
should  take  the  case  out  of  this  general 
rule, — as  that  the  sum  awarded  was 
paid  or  tendered  to  the  owner  instead 
of  being  paid  into  court,  or  that  the 
owner  has  received  the  amount  paid 
into  court,  or  that  he  has  continued  to 
have  the  beneficial  use  of  the  land  or 
receive  rents  the  value  of  which  equals 
the  interest.  The  mere  fact  that  the 
railroad  company  has  not  taken  posses- 
sion of  the  land  is  not  sufficient. 
Uniacke  v.  Chicago  etc.  R.  Co.,  67  Wis. 
loS. 

A  mortgage  creditor  of  a  decedent 
wliose  estate  is  solvent,  and  whose  land 
has  been  sold  by  order  of  the  orphans' 
court  for  the  payment  of  debts,  may 
recover  interest  on  his  accompanying 
bond  after  the  confirmation  of  said  sale 
and  until  the  date  of  payment.  Aliier, 
if  the  estate  were  insolvent.  Yeatman's 
Appeal,  102  Pa.  St.  297. 

Upon  an  appeal  by  the  plaintiff  from 
a  judgment  of  foreclosure  thfe  judgment 
was  reversed  and  the  cause  remanded 
with  directions  to  enter  judgment  for  a 
larger  amount.  Held,  that  the  plaintiff 
was  entitled  to  interest  upon  the  mort- 
gage up  to  the  date  of  the  entry  of  the 
judgment  upon  the  remittitur.  Beck- 
man  V.  Skaggs  et  al.,  61  Cal.  362. 

Interest  on  the  claims  of  creditors 
ag.i'.inst  the  estate  of  one  deceased  is  not 
allowable  between  the  time  of  the  con- 
firmation nisi  and  the  absolute  con- 
firmation. Wainwright's  Estate,  13 
Phila.  (Pa.)  336. 

Where  land  belonging  to  the  estate 
of  one  deceased  i^  sold  by  order  of  the 
orphans'  court  for  the  payment  of 
debts,  interest  on  the  debts  ceases,  not 
upon  the  confirmation  of  the  order  but 
when  the  money  is  made,  according  to 


its    terms.     Meals's    Estate,    13    Phila, 
(Pa.)  ss8. 

A  judgment  founded  in  tort  bears  in- 
terest in  the  District  of  Columbia  from 
the  date  of  rendition.  Hellen  v.  Met- 
ropolitan R.  Co.,  4Mackey  (D.  C.)  519. 

1.  Clark  V.  Childs,  136  Mass.  344; 
Hopkins  v.  Shepard,  129  Mass.  600. 

2.  Wertz's  Appeal,  65  Pa.  St.  306. 

3.  Stokely  v.  Thompson,  34  Pa.  St. 
210;  Lewis  V.  Small,  75  Me.  323;  Wil- 
son V.  Davis,  I  Montana  183;  Force  v. 
Elizabeth,  28  N.  J.  Eq.  403;  Dyar  v. 
Slingerland,  24  Minn.  267;  Broughton 
V.  Mitchell,  64  Ala.  210;  Wofford  v. 
Wyly  et  al.,  72  Ga.  S63;  Denver  etc. 
Go.  V.  McAllister,  6  Colo.  261. 

The  law  is  otherwise  in  some  States. 
In  Georgia,  in  a  suit  to  foreclose  a 
mortgage  made  to  secure  notes  on 
which  interest  was  payable  annually  at 
a  certain  day,  held  that  interest 
should  be  allowed  on  all  interest  which 
was  not  paid  from  the  time  it  became 
due.     Calhoun  v.  Marshall.  61  Ga.  275. 

It  was  held  in  Michigan  that  How. 
Stat.,  §  1599,  in  permitting  interest  to  be 
compounded  on  instalments  that  fall 
due  separately  under  some  written  con- 
tract, does  not  apply  to  new  interest 
that  accrues  merely  by  lapse  of  time 
after  the  maturity  of  the  debt.  Voigt 
V.  Beller,  56  Mich.  140.  See  also  Rix 
V.  Strants,  59  Mich.  364. 

And  in  North  Carolina  when  a 
promissory  note  is  given  with  the  stipu- 
lation that  the  interest  is  to  be  paid  an- 
nually or  semi-annually,  the  maker  is 
chargeable  with  interest  at  the  like  rate 
upon  eachdeferred  payment  of  interest 
as  if  he  had  given  a  promissory  note  for 
the  amount  of  such  interest.  By  this 
mode  of  computation  compound  inter- 
est is  not  given,  but  a  middle  course  is 
taken  between  simple  and  compound 
interest.  Bledsoz).  Nixon,  69  N.  Car.  89. 

In  Texas,  where  a  contract  stipulates 
for  the  payment  of  interest  annually,  in- 
terest runs  on  the  annual  interest  as  it 
accrues.     Lewis  v.  Paschal,  37  Tex.  315. 

The  following  words  in  a  note  mean 
interest  at  eight  per  cent.,  payable  an- 
nually: "With  eight  per  cent,  annual 
interest."  Kurz  v.  Suppiger,  18  111. 
App.  630. 
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It  can  only  be  recovered  upon  agreement,  and  upon  sufficient 
consideration,  or  in  mercantile  transactions  upon  a  contract  im- 
plied from  the  course  of  dealing,  or  from  custom.*  Where  there 
has  been  a  settlement  between  the  parties,  or  a  judgment  whereby 
the  aggregate  amount  of  principal  and  interest  due  is  turned  into 
a  new  principal,  interest  upon  such  new  principal  is  allowed.''  An 
agreement  to  pay  interest  upon  interest  without  consideration 
other  than  a  moral  one  has  been  held  invalid,  as  usurious,  in  New 
York,  except  in  the  case  of  interest  already  accrued.^ 


In  legal  contemplation  a  contract  for 
"annual  interest"  is  the  same  as  if  writ- 
ten for  "interest  annually."  Catlin  v. 
Lyman,  i6  Vt.  44. 

Compound  interest  may  properly  be 
allowed  in  a  decree  for  an  accounting 
by  way  of  damages  for  persistently  and 
wrongfully  refusing  to  account.  Heath 
V.    Waters,  40  Mich.  457. 

A  trustee  who  uses  the  funds  of  the 
trust's  estate  for  his  own  profit  is  liable 
for  interest  at  the  legal  rate  with  an- 
nual rests.  Merrifield  v.  Longnjire, 
66  Cal.  180.  Re  Thurston,  57  Wis. 
104;  Thorn  v.  Garner,  42  Hun  (N.  Y.) 
507;  Dixon  V.  Storm,  5  Redf.  (N.  Y.) 
419. 

1.  Young  V.  Hill,  67  N.  Y.  162; 
Genin  v.  IngersoU,  11  W.  Va.  549;  St. 
Louis  Gaslight  Co.  v.  St.  Louis,  11 
Mo.  App.  55. 

The  "mercantile  method"  of  com- 
puting interest  on  unsettled  demands  by 
making  annual  rests,  and  carrj'ing  the 
balance,  including  interest,  as  principal 
into  the  subsequent  statement,  is  not 
sanctioned  by  the  laws  of  Ohio.  Averill 
Coal  &  Oil  Co.  V.  Verner,   22  Ohio  St. 

372- 

Compound  interest  will  not  be  al- 
lowed on  an  account  bet\yeen  planting 
partners  without  clear  proof  of  the 
debtor's  acquiescence  therein.  Inter- 
est cannot  be  charged  on  a  claim  never 
presented  to  the  debtor  before  suit, 
which  is  allowed  on  a  quantum  meruit. 
Baly  V.  Becnel,  36  La.  An.  496. 

Although  by  the  terms  of  a  contract 
interest  is  payable  half  yearly,  yet, 
when,  upon  maturity  of  the  contract, 
and  default  in  payment  of  the  principal, 
interest  is  to  be  computed  for  the  pur- 
pose of  incorporating  it  in  a  judgment 
for  the  amount  of  the  indebtedness,  any 
interest  allowable  from  after  maturity 
is  awarded  by  way  of  damages  and  is  not 
governed  by  the  terms  of  the  cont/act, 
but  is  computed  without  rests.  Ashue- 
lot  Railroad   Co.   v.   Elliott,  57  N.  H. 


397.       See    also,    Re    Bartenbach,    11 
Bankr.  Reg.  61. 

2.  Stokely  'v.  Thompson,  34  Pa.  St. 
210;  McClelland  -v.  West,  70  Pa.  St. 
183;  National  Bank  of  the  Common- 
wealth V.  Mechanics'  National  Bank, 
94  U.  S.  (4  Otto)  437;  Bainbridge  w. 
Wilcocks,  I  Baldw.  (U.  S.)  536. 

Where  a  decree  was  entered  in  a 
cause  ascertaining  and  fixing  the  aggre- 
gate amount  of  the  plaintiff's  debt  and 
giving  interest  on  such  aggregate  from 
the  date  of  the  decree,  as  prescribed  by 
the  West  Virginia  Code,  ch.  131,  §  16; 
held,  it  is  error  in  a  subsequent  de- 
cree, entered  in  the  same  cause  several 
years  thereafter,  to  reaggregate  such 
debt  by  calculating  interest  on  said  first 
agg'"egate  sum  to  the  date  of  the  latter 
decree,  then  adding  this  interest  to  the 
sum  of  the  first  decree  and  giving  inter- 
est on  the  second  aggregate  from  the 
date  of  the  last  decree.  Tiernan's 
Admr.  v.  Minghini's  Admr.  et  al.,  28 
W.  Va.  314. 

In  rendering  a  decree  for  the  amount 
due  on  a  promissory  note,  it  is  error 
to  compute  interest  on  the  note  to  the 
time  of  its  maturity  and  add  it  to  the 
principal, 'and  then  compute  interest 
on  the  gross  amount  from  the  maturity 
of  the  note  to  the  time  of  rendering  the 
decree.  The  proper  mode  of  comput- 
ing interest  is,  when  there  have  been 
no  payments,  to  compute  from  the  time 
the  note  begins  to  draw  interest  up  to 
the  time  of  rendering  the  decree. 
Barker  v.  International  Bank,  80  111.  96. 

The  decree  in  bottomry  is,  to  con- 
sider the  sum  lent  and  the  premium  as 
a  principal,  and  to  allow  common  inter- 
est on  that  sum  for  the  delay  of  pay- 
ment after  it  is  due.  Ship  Papker,  3 
Mass.  (U.  S.)  255. 

3.  Young  V.  Hill,  67  N.  Y.  162; 
Connecticut  v.  Jackson,  i  Johns.  (N. 
Y.)Ch.  14;  Van  Benschooten  *.Lawson, 
6  Johns.  (N.  Y.)  Ch.  313.  See  also 
Perkins  v.  Coleman,  51  Miss.  298. 
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But  the  doctrine  of  the  decisions  generally  is  that  the  taking 
of  compound  interest  cannot,  per  se,  be  considered  usurious,  and 
an  agreement  to  pay  it  after  the  interest  has  become  due  on  a 
contract  reserving  interest  to  be  paid  annually,  or  at  stated  peri- 
ods, is  not  only  legal,  but  is  generally  just  and  equitable,  being 
founded  upon  a  moral  and  equitable  consideration.^ 


1.  Pawling  V.  Pawling,  4  Yeates 
(Pa.)  220;  Camp  v.  Bates,  11  Conn. 
487 ;  Gibbs  v.  Chisolm,  2  Nott  & 
McC.  (S.  Car.)  Rep.  38;  Rose  -v. 
Bridgeport,  17  Conn.  246;  Meeker  v. 
Hill,  23  Conn.  577;  Radford  v.  South- 
ern Mutual  Life  Ins,  Co.,  12  Bush 
(Ky.)  434;  Carter  v.  Carter  (Iowa),  41 
N.  W.  Rep.  168;  Mueller  v.  McGregor, 
28  Ohio  St.  265;  Thayer  v.  Wilmington 
Star  Mining  Co.,  105  111.  540. 

In  a  Dakota  case  it  was  held  that  a 
note  may  provide  that  annual  instal- 
ments of  interest  not  paid  when  due 
shall  bear  interest.  This  is  not  com- 
pounding interest.  Hovey  v.  Edmison, 
3  Dakota  449. 

Construction. — A  provision  in  cer- 
tain promissory  notes  that  the  princi- 
pal shall  be  paid  "with  interest  at  two 
per  cent,  per  month;  interest  payable 
monthly,  and  if  not  paid  to  become 
part  of  the  principal,"  construed  to 
mean  that  the  notes  should  bear  inter- 
est at  the  rate  of  two  per  cent,  a  month, 
compounded  monthly.  Page  v.  Will- 
iam, 54  Cal.  562. 

An  interest  clause  in  a  bond,  pro- 
vided that  "in  case  any  sura  of  princi- 
pal or  interest  shall  not  be  paid  when 
due,  [the  obligors  shall]  pay  interest 
thereon,  at  the  rate  of  ten  per  cent, 
per  annum,  during  all  the  time  the  same 
may  remain  overdue  and  unpaid," 
Held,  that  this  did  not  authorize  the 
compounding  of  interest;  unpaid  prin- 
cipal or  interest  would  draw  interest 
until  paid,  but  without  rests.  Morgan 
V.  Michigan  etc.  R.  Co.,  57  Mich.  430. 

A  State  was  authorized  to  purchase 
outstanding  nine  per  cent,  territorial 
bonds  at  such  rate  of  premium  as  to 
guarantee  four  and  one  half  per  cent, 
during  the  life  of  the  bonds.  Held, 
that  the  ordinary  rules  of  arithmetic 
furnished  the  rule  of  computation, 
which,  moreover,  was  to  be  made  so  as 
not  to  compute  interest  on  interest,  hut 
only  on  principal.  Livingston  v. 
Sta"te,  18  Nev.  352. 

By  an  agreement  in  writing  plaintiff 
sold  to  defendants  the  timber  on  cer- 
tain lands,  at  a  certain  price  per  thou- 


sand feet  of  timber,  defendants  to  have 
five  years  from  May  ist,  1882,  to  wholly 
remove  the  timber,  and  to  cut  and  take 
away  a  specified  amount  in  each  of  the 
winters  of  the  years  1882  and  1883,  or, 
in  case  of  failure  to  do  so,  to  pay  plain- 
tiff interest  on  the  amount  of  the  de- 
ficiency in  each  year  from  May  ist  fol- 
lowing to  May  ist,  18S4,  to  be  settled  for 
with  interest  from  January  ist,  1882;  all 
timber  cut  in  any  year  to  be  paid  for  on 
or  before  November  ist  following,  with 
interest  from  May  ist  preceding,  on 
which  day  the  account  of  the  timber 
was  to  be  made  and  adjusted.  Held, 
that  the  stipulation  for  interest  from 
January  ist,  1882,  upon  the  price  of  the 
timber  remaining  uncut  on  May  ist,i884, 
could  not  be  held  void  as  inconsistent 
with  the  provision  giving  five  years 
for  the  removal  of  the  timber,  or  with 
the  provisions  for  annual  settlements  in 
May,  or  as  of  May,  and  annual  pay- 
ments in  November  afterwards,  plain- 
tiff to  receive  interest  accruing  be- 
tween those  dates;  that  the  contract 
was  not  to  be  construed  as  requiring 
interest  upon  interest,  or  double  pay- 
ment of  interest,  but  that  interest  paid 
on  deficiencies  before  May  ist,  1884, 
should  be  credited  as  prepaid  interest 
on  cuttings  after  that  date,  and  that  the 
stipulation  was  not  so  unconscionable 
that  it  should  be  adjudged  void.  Good- 
ridge  V.  Forsman,  79  Me.  132. 

In  Oregon,  an  agreement  to  com- 
pound interest  oftener  than  once  a  year 
cannot  be  enforced,  but  does  not  render 
the  agreement  void  as  to  the  principal 
sum  secured  and  simple  interest. 
Murray  v.  Oliver,  3  Oreg.  539. 

Defendant  executed  her  promissory 
notes,  payable  in  thirty  days  with  inter- 
est at  four  per  cent,  per  month,  interest 
to  be  paid  monthh'  in  advance,  and  if 
not  so  paid,  to  become  a  part  of  the 
principal  and  bear  thereafter  the  same 
rate  of  interest,  compounding  monthly 
in  advance.  Held  in  an  action  on  the 
notes  that  the  court  did  not  err,  in  cal- 
culating the  interest  due  to  plaintiff,  in 
allowing  interest  on  compound  interest. 
Fisk  V.  Lee  (Cal.),  12  Pac.  Rep.  255. 
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Coupons  payable  at  a  certain  time  and  place  bear  interest  from 
the  time  they  fall  due  without  dfcmand  of  payment.^ 

(f)  Application  of  Payments. — The  rule  is,  where  compound  in- 
terest is  not  allowed,  that  where  payments  are  maide  from  time 
to  time  on  a  debt  bearing  interest,  the  interest  is  to  be  computed 
on  the  debt  up  to  the  time  of  payment,  and  the  payment  is  to  be 
deducted  from  the  amount,  principal  and  interest,  and  the  bal- 
ance forms  a  new  capital ;  on  that  balance  interest  is  to  be  com- 
puted from  that  time,  but  the  new  capital  must  not  be  more  than 
the  former.  If  the  payment  be  less  than  the  interest  due  at  the 
time,  the  surplus  of  interest  must  not  augment  the  capital.*  If 
compound  interest  is  allowed,  it  is  only  the  interest  on  the  prin- 
cipal which  will  become  principal.  Credits  will  be  applied,  first, 
to  the  deferred  amounts  of  annual  interest.  With  the  secondary 
interest  accrued  thereon,  and  the  remainder,  if  any;  to  the  interest 
accrued  on  the  principal  since  the  last  annual  period,  and  then 
(if  any  remains)  to  the  principal  itself.  It  will  be  only  the  inter- 
est on  the  balance  of  principal  from  that  time  to  the  annual 
period  which  will  be  next  payable,  or  be  subject  to  interest,  and 
so  on.^ 

When  a  higher  rate  of  interest  than  the  law  allows  has  been 
paid,  the  excess  of  the  payments  above  the  legal  rate  will  be 
credited  to  the  principal ;  but  when  the  payments  have  been  made 
specifically  as  interest  at  a  rate  higher  than  the  law  requires,  but , 
which  it  does  not  prohibit,  a  debtor  cannot  charge  the  excess  of 
his  payments  above  the  legal  rate.* 

1.  Langston  v.  S.  Car.  R.  Co.,  2  S.  A  tender  so  far  as  the  computation  of 
Car.  248;  Rich  v.  Seneca  Falls,  19  interest  is  concerned  must  be  consid- 
Blatchf.  (U.  S.)  558;  Humphreys  f .  ered  as  a  payment.  Hidden  v,  Jordan, 
Morton,  100  111.  592.  SgCal.  61. 

Corap.    St.  Neb.   [1887],   ch.  44,  §  i,  Interest  is  allowed  upon  the  items  of 

provides  that  any  rate  of  interest  agreed  an  independent  account  when  used  as  a 

upon  not   exceeding   ten   per  cent,  per  set  oif  or  counter  claim  to  extinguish  or 

year  shall  be  valid,  either  annually   or  reduce  the  debt,  but  it  is  not  to  be  com - 

for  a  shorter  period,  or  in  advance  if  so  puted  upon   payments    as   such,  whose 

expressly  agreed.     Held,  that  this  sec-  effect   is  to   reduce  pro    tanto  the  sum 

tion  forbids  the  allowance  of  interest  in  due,    interest    being    first    discharged. 

excess  of  ten  per  cent.,   and    where  the  Overby    v.    Fayetteville    Building  etc. 

interest  on   a  note    is    represented    by  Ass'n,  81  N.  Car.  56. 

coupons,  providing  that  interest  shall  be  A  note  fcr  $550  and   interest  bore  a 

allowed  thereon  after  maturity   at   the  credit   of  .$450.     An    order   afterwards 

rate  of  ten  per  cent,  per  annum,  no  in-  given  on  third  parties  for  the  amount  of 

terest  will  be  allowed  on  them.     Math-  the  note  bore  a  credit  of  $580,  which  was 

ews   V.  Toogood,    23   Neb.    536;    s.    c.  found  to  include  the  credit  on  the  note. 

(Neb.),  41  N.  W.  130.  Held,  that  the  interest  bearing  principal 

2.  Hurst's  Admr.  -u.   Hite   Adnir.,  20  should  be  reduced    hy    ,$450   from   the 
W.  Va.  183;  Case  v.  Fish,  58  Wis.  56;  date    of   the    credit    of   that  amount. 
Hill  V.  Durand,  58  Wis.  160;    Baker   v.  Cowles  v.  Curry,  96  N.  Car.  331. 
Baker,  4  Dutch.  (N.  J.)  13;  s.  c,  75  Am.  3.  Vaughan  v.  Kennan,  38  Ark.  114; 
Dec.  243.  Heartt  t;  Rhodes,  66  111.  351;  Flannery 

Interest  on  an  account  for  purchase  v.  Flannery,  58  Vt.  576;  Anketel  t'- 
money,  with  payments,  should  be  com-  Converse,  17  Ohio  St.  11;  s.  c,  91  Am. 
puted  on  the  basis  of  partial  payments.     Dec.  115. 

Curd  V.  Davis,  i  Heisk.  (Tenn.)  574.  4.  Mueller  v.  McGregor,  28  Ohio  St, 
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Where  a  statute  prescribes  a  mode  of  computing  interest  in 
certain  cases,  it  does  not  apply  to  an  instrument  given  prior  to 
the  passage  of  the  statute.^ 

Interest  follows  the  principal  as  an  incident  to  it  so  long  as  it 
remains  an  incident ;  but  where  it  is  separated  and  set  apart  from 
the  principal  by  actual  payment,  or  being  carried,  when  due,  to 
the  credit  of  the  owner  of  the  principal,  in  his  account  with  the 
debtor,  and  this  in  pursuance  of  a  provision  in  the  contract 
creating  and  defining  the  principal  debt,  it  is  so  separated  and 
disjoined  from  the  principal  as  to  cease  to  be  an  incident  to  and 
does  not  follow  it.* 

Vn.  EATE^(fl)  In  General.  The  rate  of  interest  which  may 
be  lawfully  taken,  and  the  rate  which  will  be  allowed  in  the  ab- 
sence of  contract  is  generally  fixed  by  statute.^  A  person  is  al- 
ways bound  to  pay  the  legal  rate,  except  where  there  is  an  express 


256;  Jones  V.  Rider,  60  N.  H.  452;  Pettis 
V  Ray,  12  R.  I.  344;  Marye  v.  Strouse, 
6  Sawy.  (U.  S.)  204. 

Usury —  Contract  for  —  Application 
of  Payments. — The  plaintiff  borrowed 
large  sums  of  money,  at  various  times, 
of  the  defendant,  a  national  bank,  con- 
tracting to  pay  usurious  interest  there- 
for, and  from  time  to  time  deposited 
money  in  payment.  Occasional  settle- 
ments were  had,  at  which  times  the 
payments  were  deducted  from  the 
amount  of  the  principal  and  interest 
then  due,  and  new  notes  were  given  for 
the  balances  so  fouiid.  Subsequently 
to  final  settlement,  plaintiff  brought 
suit  under  the  national  banking  act  to 
recover  double  the  amount  of  the 
usurious  interest  paid  within  two  years. 
Held:  (i)  That  in  the  absence  of  an 
agreement  that  the  payments  should  be 
applied  first  in  the  discharge  of  the  in- 
terest, the  defendant  could  not  so  apply 
them.  (2)  That  the  usurious  transac- 
tion must  be  held  to  have  occurred 
when  the  usurious  interest  sought  to  be 
recovered  was  paid.  (3)  That  under  the 
facts  of  the  case  and  the  rules  of  law, 
the  payments  must  be  held  to  have  been 
applied  fro  rata  to  the  principal  and 
interest  due  at  the  time,  unless  there 
was  an  agreement  to  apply  them  first 
Upon  the  interest;  and  that  the  burden 
was  upon  the  defendant  to  establish 
such  an  agreement.  Kinser  v.  Far-. 
mers'  Bank,  58  Iowa  728.  Compare 
Andrews  v.  Campbell,  36  Ohio  361. 

Where  notes  were  given  for  a  loan  at 
usurious  interest,  and  various  payments 
were  made,  without  direction  as  to  how 
they  should  be  appropriated,  and  under 
no  express  contract  to  keep  down  in- 


terest or  to  satisfy  the  usury  charged, 
there  was  no  error  in  refusing  to  charge 
to  the  effect  that  such  payments  were 
made  to  satisfy  the  usury,  and  that  as 
more  than  six  months  had  elapsed  be- 
fore this  defence  was  set  up,  a.  claim 
that  the  note  was  usurious  was  barred 
by  the  statute  of  limitations.  The 
statute  of  limitations  relied  upon  to  de- 
feat this  defence  is  alone  applicable  to 
suits  brought  to  recover  usury  which 
has  been  paid,  or  to  a  set  off  claiming 
such  a.  demand.  Cheapstead  v.  Frank 
ct  al.,  71  Ga.  549. 

1.  Troxwell  v.  Fugate,  Hard.  (Ky.)  2. 

2.  Ohio  t).  Cleveland  etc.  R.  Co.,  6 
Ohio  St.  489. 

3.  Legal  Rate  In  the  Several  States 
and  Territories: 

Alabama.  Eight  per  cent,  is  the  legal 
rate.      A  greater  rate  forfeits  interest. 

Arizona.  Seven  per  cent,  is  the  legal 
rate.  Any  rate  may  be  agreed  upon  in 
writing. 

Arkansas.  Six  per  cent,  is  the  rate 
allowed  by  law  where  no  rate  is  con- 
tracted for.  Ten  per  cent.  ma3^  be  con- 
tracted for,  but  a  higher  rate  forfeits 
principal  knd  interest. 

California.  Ten  per  cent,  is  allowed 
by  law  on  debts  due  on  instruments  of 
writing  unless  the  rate  is  fixed  by  con- 
tract in  writing,  in  which  case  any  rate 
will  be  allowed  that  the  contract  calls 
for.     Judgments  bear  seven  per  cent. 

Colorado.  Ten  per  cent,  is  the  legal 
rate.  Parties  may  contract  in  writing 
for  any  rate. 

Connecticut.  The  legal  rate  is  six  per 
cent.     Any  rate  may  be  agreed  upon. 

Dakota.  Seven  per  cent .  is  the  legal 
rate.     Twelve   per  cent,   may  be  con- 
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traded    for.     A    higher    rate    is    pro- 
hibited. 

Delaware.  Six  per  cent,  is  the  legal 
rate.  If  more  is  charged  the  principal 
is  forfeited. 

District  of  Columbia.  Six  per  cent. 
is  the  rate  allowed  by  operation  of  law. 
Ten  per  cent,  may  be  contracted  for. 
The  whole  of  the  interest  is  forfeited 
by  contracting  for  a  higher  rate. 

Florida.  Eight  per  cent,  is  the  legal 
rate.  Parties  may  contract  for  any 
rate. 

Georgia.  The  legal  rate  is  seven  per 
cent.  Eight  per  cent,  may  be  con- 
tracted for  in  writing.  If  above  eight 
per  cent,  is  charged  the  excess  is  for- 
feited. 

Idaho.  The  legal  rate  is  ten  per  cent. 
Any  rate  not  exceeding  i)^  per  cent,  a 
month  may  be  contracted  for. 

Illinois.  The  legal  rate  is  six  per 
cent.  Parties  may  contract  in  writing 
for  any  rate  not  exceeding  eight  per 
cent.  If  a  higher  rate  is  contracted  for 
the  whole  interest  is  forfeited. 

Indiana.  The  legal  rate  is  six  per 
cent.  Contracts  in  writing  for  any  rate 
not  exceeding  eight  per  cent,  are  valid. 

loiua.  The  legal  rate  is  six  per  cent. 
Any  rate  not  exceeding  ten  per  cent, 
may  be  contracted  for. 

Kansas.  The  legal  rate  is  seven  per 
cent.  Contracts  may  be  made  for  any 
rate  not  exceeding  twelve  per  cent. 

■  Kentucky.  The  legal  rate  is  six  per 
cent.  If  a  higher  rate  is  contracted  for 
the  excess  is  not  collectible. 

Louisiana.  The  legal  rate  is  five  per 
cent  Parties  may  contract  for  any 
rate  not  exceeding  eight  per  cent. 

Maine.  Six  per  cent,  is  the  legal  rate. 
Any  rate  may  be  agreed  upon  in  writ- 
ing. 

Maryland.  Six  per  cent,  is  the  legal 
rate.  Contracts  in  excess  are  void  as 
to  the  excess. 

Massachusetts.  The  legal  rate  is  six 
per  cent.  Any  rate  may  be  agreed  upon 
in  writing. 

Michigan.  The  legal  rate  is  six  per 
cent.  Parties  may  contract  for  ten  per 
cent.,  and  if  contracts  for  a  higher  rate 
are  made  the  excess  is  forfeited. 

Minnesota.  The  legal  rate  is  seven 
per  cent.  Ten  per  cent,  may  be  con- 
tracted for.  Where  higher  rates  are 
contracted  for  the  contract  is  void  and 
all  the  interest  paid  may  be  recovered. 

Mississiffi.  Six  per  cent,  is  the  legal 
rate.  Contracts  may  be  made  in  writ- 
ing for  ten  per  cent.  All  contracts  in 
excess  of  that  rate  forfeit  all  interest. 


Missouri.  The  legal  rate  is  ten  per 
cent.  Parties  may  contract  for  any 
rate  not  exceeding  ten  per  cent. 

Montana.  The  legal  rate  is  ten  per 
cent.  Contracts  in  writing  may  be 
made  for  any  amount. 

Nebraska.  The  legal  rate  is  seven  per 
cent.  Contracts  may  be  made  for  ten 
per  cent.  Where  higher  rates  are 
charged  the  principal  only  may  be  re- 
covered. 

Nevada.  The  legal  rate  is  seven  per 
cent.     Any  rate  may  be  contracted  for. 

New  Hampshire.  The  legal  rate  is 
six  per  cent.  If  more  is  taken  the  re- 
ceiver forfeits  three  times  the  excess. 

New  Jersey.  The  legal  rate  is  six 
per  cent.  If  more  is  taken  the  interest 
is  forfeited. 

New  Mexico.  The  legal  rate  is  six 
per  cent  Contracts  may  be  made  in 
writing  for  any  amount  not  exceeding 
twelve.  To  take  more  subjects  the  re- 
ceiver to  fine  and  a  forfeiture  of  double 
the  amount  of  interest  paid. 

New  Torh.  The  legal  rate  is  six  per 
cent.  For  taking  higher  rates  interest 
and  principal  are  forfeited,  except  in  the 
case  of  loans  payable  on  demand, 
secured  by  collateral,  when  any  rate 
may  be  contracted  for  in  writing. 

North  Carolina.  Six  per  cent,  is  the 
legal  rate.  By  special  contract  in  writ- 
ing eight  per  cent,  may  be  taken  All 
interest  is  forfeited  if  more  is  taken,  and 
twice  the  amount  paid  may  be  recov- 
ered by  the  party  so  paying. 

Ohio.  The  legal  rate  is  six  per  cent. 
Parties  may  contract  for  any  rate  not 
exceeding  eight  per  cent.  AH  pay- 
ments above  that  rate  may  be  charged 
to  principal. 

Oregon.  Eight  per  cent,  is  the  legal 
rate.  Contracts  may  be  made  for  ten 
per  cent.  Where  more  is  charged,  the 
interest  and  principal  are  forfeited. 

Pennsylvania.  The  legal  rate  is  six 
per  cent.  Contracts  for  higher  rates 
are  void  only  as  to  the  excess. 

Rhode  Island.  The  legal  rate  is  six 
per  cent.,  but  any  rate  may  be  agreed 
upon. 

South  Carolina.  The  legal  rate  is 
seven  per  cent.  Conti-acts  in  writing 
may  be  made  for  ten  per  cent.  All  in- 
terest is  forfeited  for  contracting  for 
higher  rates  than  that  also  double  the 
sum  received. 

Tennessee.  The  legal  rate  is  six  per 
cent.  No  higher  rate  may  be  con- 
tracted for.  If  more  is  contracted  for 
only  legal  interest  can  be  collected. 

Texas.  Eight  per  cent,   is  the  legal 
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rate.  Twelve  may  be  contracted  for. 
If  contracts  are  made  for  more  the 
whole  interest  is  forfeited. 

Utah.  The  legal  rate  is  ten  per  cent. 
Any  rate  may  be  agreed  upon. 

Vermont.  The  legal  rate  is  six  per 
cent.      All  in  excess  may  be  recovered. 

Virginia.  The  legal  rate  is  six  per 
cent.  If  higher  rate  is  contracted  for 
all  interest  is  forfeited. 

Washington.  The  legal  rate  is  ten 
per  cent.,  but  any  rate  may  be  con- 
tracted for. 

West  Virginia.  The  legal  rate  is  six 
per  cent.  If  more  is  contracted  for  the 
excess  is  forfeited. 

Wisconsin.  The  legal  rate  is  six  per 
cent.  Any  rate  not  exceeding  ten  per 
cent,  may  be  contracted  for.  If  more 
is  contracted  for  the  whole  interest  is 
forfeited. 

Wyoming.  The  legal  rate  is  twelve 
per  cent.  Any  rate  may  be  contracted 
for  in  writing. 

EtTectof  Cbangeinthe  Statute  Rate. — 
Where  an  account  extending  over  a 
number  of  years  was  ordered  as  to  an 
estate,  etc.,  and  the  rate  of  interest  dur- 
ing that  time  had  been  changed  by  law, 
,  held,  that  the  interest  payable  on  ac- 
counting must  conform  to  such  .fluctua- 
tions. Wilson  V.  Cobb,  31  N.  J.  Eq. 
91. 

Where  the  legacies  are  by  the  will 
expressed  to  be  payable  with  interest, 
and  the  lawful  rate  of  interest  is  after- 
wards, changed,  the  rate  of  interest  on 
the  legacies  continues  unchanged. 
Woodward  v.  Woodward,  28  N.  J.  Eq. 
119. 

Where  the  rate  of  interest  has  been 
increased .  by  statute,  the  rate  pre- 
scribed by  the  former  law  should  be 
adopted  up  to  the  time  of  the  change 
and  that  of  the  new  law  during  the 
time  subsequent.  Stack  v.  Olney,  3 
Oreg.  88;  Besser  v.  Hawthorne,  3  Oreg. 
i29;-'Reese  v.  Rutherfurd,  90  N.  C.  644. 

The  rate  of  interest  upon  a  judgment 
is  determined  by  the  law  existing  at  the 
time  of  its  entry.  Prouty  v.  Lake 
Shore  etc.  R.  Co.,  26  Hun  (N.  Y.)  546; 
Hagood  V.  Aikin,  57  Tex.  511. 

It  was  stipulated  in  plaintiff's  mort- 
gages, which  Were  executed  prior  to  the 
passage  of  the  act  (ch.  538,  Laws  of 
1879)  reducing  the  rate  of  interest  to 
six  per  cent.,  that  the  principal  sura 
should  bear  interest  of  seven  per  cent, 
until  paid.  By  the  decision  and  judg- 
ment entered  thereon,  interest  was 
directed  to  be  paid  on  the  amount  found 
due,  from  the  date   of  the  decision,  at 


the  rate  of  seven  per  cent.  Held,  error; 
that,  after  entry  of  judgment  the  mort- 
gages were  merged  therein,  and  there- 
after plaintiff  was  entitled  to  interest, 
not  by  virtue  of  the  mortgages,  but  of 
the  judgment;  and  so,  that  the  interest 
should  have  been  at  the  lawful  rate. 
Taylor  v.  Wing  (23  Hun  233)  re- 
versed; Taylor  v.  Wing,  84  N.  Y.  471. 

In  California  the  act  of  March  30th, 
1868,  reduced  the  rate  of  interest  in  case 
of  the  absence  of  a  contract  from  ten 
to  seven  per  cent,  per  annum;  and  the 
effect  was  that,  though  ten  per  cent, 
might  be  computed  up  to  the  taking  ef- 
fect of  the  act,  only  seven  per  cent,  was 
allowable  afterwards.  White  v.  Lyons, 
42  Cal.  279. 

After  the  revival  of  a  debt  by  a  new 
promise  it  still  bears  the  conventional 
rate  of  interest,  although  by  a  change 
in  the  law  of  usury  made  in  the  inter- 
val between  the  execution  of  the  note 
and  the  new  promise,  the  conventional 
rate  exceeds  the  rate  allowed  by  the 
new  law.  Vines  v.  Tift  (Ga.),  7  S.  E. 
Rep.  227. 

By  a  special  act  of  the  legislature,  ap^ 
proved  April  4th,  1872,  commissioners 
authorized  to  improve  the  Bergen  Line 
Road,  were  empowered  to  let  the  work 
by  contract,  and  to  issue  certificates  of 
indebtedness  in  payment  for  work  done. 
The  act  provided  that  such  certificates 
should  bear  interest  at  the  rate  of  seven 
per  cent.  The  relators  contracted  for 
the  work  by  a  contract  in  writing,  bear- 
ing date  October  3rd,  1878.  The  con- 
tract stipulated  for  payment  by  certifi- 
cates of  indebtedness,  payable  out  of  as- 
sessments, when  collected,  bearing  in- 
terest at  the  rate  of  seven  per  cent. 
When  the  act  was  passed,  the  legal  rate 
of  interest  was  seven  per  cent.  When 
the  contract  with  the  relators  was  made, 
the  legal  rate  of  interest  had  been  re- 
duced to  six  per  cent.,  by  the  general 
statute  passed  February  26th,  1878. 
Held:  (i)  That  the  act  of  1872,  under 
which  this  improvement  was  made, 
being  a  special  statute,  was  not  repealed 
by  the  general  statute  of  1878,  regu- 
lating interest.  (2)That  the  contract  with 
the  relators  for  certificates,  which  should 
bear  interest  at  the  rate  of  seven  per 
cent.,  was  a  legal  contract,  and  that  by 
its  terms  the  relators  were  entitled  to 
have  certificates  issued  to  them,  which 
should  bear  interest  at  that  rate,  not- 
withstanding the  reduction  of  the  rate 
of  interest  on  contracts  by  the  act  of 
1878.  State  ex  rel.  v.  Dwyer,  42  N.  T. 
L.  327. 
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agreement  to  take  less.*  In  the  absence  of  any  statute,  a  reason- 
able rate  will  be  allowed.^  Where  there  are  no  statutes  on  the 
subject  of  usury,  parties  may  contract  for  any  rate  they  choose, 
provided  such  interest  be  intended  as  a  compensation  for  the  use 
of  money,  and  not  as  a  penalty  for  its  nonpayment  when  due.^ 


Contracts  In  Writing. — Under  the 
Tennessee  act  of  February  2ist,  i860, 
which  provides  that  ten  per  cent,  inter- 
est on  loans  of  money  may  be  taken 
provided  that  the  parties  to  such  con- 
tract shall  have  so  agreed  and  such 
agreement  be  expressed  on  the  face  of 
the  contract,  etc.,  the  note  itself  need 
not  show  that  it  was  given  for  loaned 
money.  The  "agreement"  referred  to 
relates  to  the  rate  of  interest.  McGhee 
V.  Trotter,  i  Heisk.  (Tenn.)  453. 

Under  the  Illinois  statute,  judg- 
ments and  decrees  can  only  draw  six 
per  cent,  interest,  and  a  decree  which 
provides  that  the  sum  found  due  shall 
bear  ten  per  cent,  interest  until  paid  is 
erroneous  to  the  extent  of  the  difference 
between  six  and  ten  per  cent,  interest. 
Haas  V.  Chicago  Building  Soc,  80  111. 
248. 

National  Bank — Limitation  on  Kate  of 
Interest. — Section  30  of  the'  National 
Banking  act  (Rev.  Stats.,  §  5197),  pro- 
vides: "Everj'  association  organized 
under  this  act  may  take,  receive,  re- 
serve and  charge  on  any  loans  . 
interest  at  the  rate  allowed  by  the  laws  of 
the  State  or  Territory  where  the  bank 
is  located,  and  no  more;  except  that 
where  by  the  laws  of  the  State,  a  differ- 
ent rate  is  limited  for  banks  of  issue  or- 
ganized under  State  laws,  the  rate  so 
limited  shall  be  allowed  every  associa- 
tion organized  in  any  State  under  this 
act."  Held,  that  under  this  section — 
construed  with  ^  1918  C.  C  — the  na- 
tional banks  in  this  State  are  allowed  to 
charge  and  receive  such  rates  of  inter- 
est as  may  be  agreed  upon.  Hinds  v. 
Marmolejo  et  al.,  60  Cal.  229;  Farmers' 
Gold  Bank  v.  Stover,  69  Cal.  3S7. 
,  1.  Gaillard  v,  Gaillard,  i  Nott.  &  M. 
(S.  Car.)  67;  Bell  v.  Arndt  (Neb.),  38  N. 
W.  Rep.  750. 

Where  the  rate  of  interest  is  not  fixed 
in  a  note,  after  maturity  the  amount 
represented  by  the  note  becomes  "money 
due  upon  an  instrument  in  writing,"  and 
in  such  case  the  statute  oi  Indiana  fixes 
the  rate  at  six  percent.  Gale  v.  Cory, 
112  Ind.  39. 

2.  Davis  V.  Greely,  i  Cal.  422. 

On  the  27th  of  April,  1872,  the 
plaintiff  loaned  to  defendant  the  sum  of 


$2,500  on  an  agreement  for  interest  at 
the  rate  of  ten  per  cent,  per  annum, 
payable  annually,  and,  in  pursuance  of 
the  agreement,  took  from  defendant  two 
promissory  notes  for  $1,250  each,  pay- 
able in  one  and  two  years,  with  stipula- 
tions therein  for  interest  at  the  rate  of 
eight  per  cent,  per  annum,  payable  an- 
nually, secured  by  mortgage;  and  at  the 
same  time  took  from  defendant  two  side 
notes  for  the  additional  two  per  cent, 
interest  agreed  upon,  which  side  notes, 
amounting  to  $209,  were  paid.  Held, 
on  proceedings  to  enforce  the  mortgage, 
the  plaintiff,  under  the  statute  of  May 
4th,  1869,  commonly  called  the  eight  per 
cent,  interest  statute,  was  entitled  to  a 
decree  for  $2,500  with  interest  at  the 
rate  of  six  per  cent,  per  annum,  less  the 
$209  so  paid,  and  no  more.  McClel- 
land 7'.  Sorter,  39  Ohio  St.  12. 

A,  decree  will  draw  different  rates  of 
interest,  if  part  of  the  debts  therein  in- 
cluded draw  one  rate  and  part  another. 
Burrows  v.  Stayker,  47  Iowa  477. 

3.  Buckingham  v.  Orr,  6  Colo.  587,. 

Minnesota  Gen.  Stat.,  ch.  23,  §  i,  does 
not  enable  a  promisor  in  a  note  to 
bind  himself  by  an  engagement  that  in 
case  of  default  in  payment  the  note 
shall  bear  a  higher  rate  of  interest  than 
that  allowed  before  maturity.  Newell 
V.  Houlton,  22  Minn.  19. 

Otherwise  under  Maine  Rev.  Stat., 
ch.  45,  §  1.  Capen  v.  Crowell,  66  Me. 
282. 

Where  by  the  terms  of  the  note  sued 
on,  upon  the  happening  of  one  event, 
the  makers  were  to  pay  a  certain  sum 
with  ten  per  cent,  per  annum  interest; 
but  upon  the  happening  of  another 
event  they  were  simply  to  pay  a  certain 
sum  with  no  specified  rate  of  interest, 
and  in  a  suit  on  the  note  in  the  court  be- 
low the  happening  of  the  latter  event 
was  proved :  Held,  that  the  judgment 
of  the  court  should  have  been  for  the 
rate  of  interest  allowed  by  law  and 
not  at  ten  per  cent.  Daniel  v.  Henry, 
30  Tex.  26. 

In  case  of  a  discrepancy  in  tlie  amount 
of  Interest  named  in  a  bond  and  coupon 
attached,  the  amount  named  in  the  bond 
controls.  The  holder  of  such  coupon, 
after  its  severance  from  the  bond,  can- 
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But  more  than  legal  interest  cannot  be  recovered  unless  there  is 
an  express  agreement  to  pay  it.*  A  mere  change  in  the  form  of 
the  security  for  a  debt  for  money  loaned  will  not  operate  to 
change  the  rate  of  interest  to  be  paid  from  that  reserved  in  the 
original  contract.* 

[b)  After  Maturity. — Where  there  is  an  agreement  to  pay  a 
certain  rate  up  to  maturity,  but  nothing  is  said  as  to  the  rate  of 
interest  thereafter,  the  question  arises  as  to  whether  the  rate  stipu- 
lated for,  or  the  legal  rate,  shall  be  charged  after  maturity.  The 
question  has  been  decided  differently  in  the  different  States.     In 


nor  recover  the  sum  named  in  the 
coupon,  if  larger  than  that  named  in  the 
bond  as  the  interest,  without  showing 
that  he  or  some  prior  holder  of  the 
severed  coupon,  acquired  the  same  in 
good  faith  before  maturity  and  without 
notice  of  error.  Goodwin  v.  B  ath,  77 
Me.  463. 

Where  a  note  provided  for  interest 
at  ten  per  cent,  per  annum,  and  the 
mortgage  executed  to  secure  it  stipu- 
lated for  "interest  at  the  rate  of  ten  per 
cent,  per  annum,  payable  annually,  ac- 
cording to  the  terms  of  the  promissory 
note," — held,  that  the  mortgage  pro- 
vided for  something  respecting  which 
the  note  was  silent  and  would  there- 
fore govern.  Dobbins  v.  Parker,  46 
Iowa  357. 

1.  Cooper  V.  McNeill,  14  111.  App. 
408;  Hill  V.  Eldred,  49  Cal.  399;  Ford 
V.  Hixon,  49  111.  142;  Rice  tj.  Hulbert, 
67  Iowa  724;  Woflford  v.  Wyly,  72  Ga. 
863. 

A  promise  in  writing  to  pay  interest 
at  the  rate  of  ten  per  cent,  per  annum 
on  a  judgment  entered  upon  the  execu- 
tion docket,  will  not,  under  Tennessee 
Code,  (j  1944a,  make  the  judgment  carry 
interest  at  that  rate.  Rickman  v.  Rick- 
man,  6  Lea  (Tenn.)  483. 

Where  a  person  in  a  receipt  for 
money  agrees  to  give  a  note  therefor, 
bearing  interest  at  seven  per  cent.,  there 
is  a  contract  to  pay  such  rate  of  inter- 
est.    Patterson   v.   Graham,    i    N.    Y. 

S.2. 

Accounting — Trust. — Under  a  con- 
tract to  account  for  and  pay  moneys 
held  in  trust,  interest  was  agreed  to  be 
paid  at  the  rate  of  one  and  one-half  per 
cent,  per  month  after  demand.  No  de- 
mand having  been  found,  it  was  error 
to  compute  interest  at  that  rate.  But- 
ler V.  Austin,  64  Cal.  3. 

Where  the  payee  of  a  promissory 
note  bearing  on  its  face  interest  at 
twelve  per  cent,  makes  a  written  agree- 
ment with  the  maker  of  the  note  to  take 
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only  eight  per  cent,  after  a  specified 
date,  and  it  is  not  shown  that  the  agree- 
ment is  without  consideration,  or  in- 
duced by  fraud,  the  note  will  draw  eight 
per  cent,  only,  from  the  specified  date, 
in  accordance  with  the  terms  of  the 
written  agreement.  Warren  v.  John- 
son, 38  Kan.  768. 

When  one  of  two  parties  having 
mutual  transactions  renders  an  account 
current  to  the  other,  in  which  the 
names  of  both  appear  and  he  charges 
interest  at  a  specified  rate  on  both  sides 
of  the  account,  it  is  a  contract  in  writ- 
ing, under  which  he  is  liable  for  inter- 
est at  the  rate  charged  himself  in  the 
account.  It  is  a  contract  in  writing  by 
which  he  stipulates  to  pav  such  rate  of 
interest.  Pratolongo  v.  Larco,  47  Cal. 
378. 

A  sold  a  house  to  B,  but  made  out 
the  deed  to  C,  who  agreed  verbally 
with  B  to  pay  him  the  price  with  inter- 
terest  at  the  rate  of  seven  and  three- 
tenths  per  cent.  In  an  action  by  B 
against  C  to  enforce  his  vendor's  lien, 
held,  that  B  was  entitled  to  interest 
at  the  rate  of  six  per  cent,  from  the  day 
of  purchase  to  the  day  of  trial.  Stephens 
V.  Burgess,  69  Mo.  i6S. 

In  the  statement  of  an  account  by  an 
intestate,  upon  which  action  was 
brought  against  his  administrator,  he 
had  charged  himself  with  interest  at 
the  rate  often  per  cent.  Held,  that  if 
such  statement  amounted  to  an  account 
stated,  his  estate  was  liable  for  interest 
at  that  rate.  Savage  v.  Aiken,  21  Neb. 
6015. 

Interest  payable  at  stated  periods 
may  be  recovered  as  principal  fr«m  the 
time  of  payment,  with  interest  from  the 
time  the  interest  becomes  due,  but  at 
only  six  per  cent,  per  annum.  Other- 
wise if  the  interest  oh  the  interest  had 
been  stipulated  for,  at  a  higher  rate  au- 
thorized by  statute.  Dunlap  v.  Wise- 
man, 2  Disney  fOhio)  398. 

2.  Union  Mut.  Co.  v.  Slee,  no  111.  35. 
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the  following  States,  interest  has  been  allowed  after  maturity  at 
the  agreed  rate  whether  greater  (if  not  unreasonable  nor  unlawful) 
or  less  than  the  statute  rate : 

California,  Florida,  Georgia,  Indiana,  Illinois,  Iowa,  Massachu- 
setts, Michigan,  Mississippi,  Missouri,  Nebraska,  Nevada,  New 
York,  North  Carolina,  Ohio,  Texas,  Virginia  and  Wisconsin.^ 

Elsewhere,  only  the  statute  rate  is  allowed  after  maturity,  if 
there  is  no  agreement  upon  that  point,  whether  such  rate  is 
greater  or  less  than  the  contract  rate.^    Where  there  is  an  express 


1.  Kohler  v.  Smith,  2  Cal.  597; 
Adams  v.  Way,  33  Conn.  419;  .Jeffer- 
son County  w.  Lewis,  20  Fla.  980;  Dan- 
iel V.  Gibson,  72  Ga.  367;  s.  c,  53  Am. 
Rep.  845;  Kilgore  v.  Powers,  5  Blackf. 
(Ind.)  22;  Burns  v.  Anderson,  68  Ind. 
202;  Kerrti.  Haverstrick,  94  Ind.  178; 
Hand  v.  Armstrong,  18  Iowa  324; 
Phinney  v.  Baldwin,  16  111.  108;  Etnyre 
z).  McDaniel,  28  111.  201;  Brannon  v. 
Hursell,  112  Mass.  63;  Pierce  v.  Boston 
etc.  Bank,  129  Mass.  425;  Union  Insti- 
tution for  Saving  v.  Boston  et  al.,  129 
Mass.  82;  s.  c,  37  Am.  Rep.  305;  War- 
ner t).  Juif,  38  Mich.  662;  Meaders  v. 
Gray,  60  Miss.  496;  s.  c,  45  Am.  Rep.; 
Macon  County  f.  Rodgers,  84  Mo.  66; 
Broadway  Savings  Bank  -v.  Forbes,  79 
Mo.  226;  Kellogg  V.  Lavender,  15  Neb. 
256;  s.  c,  48  Am.  Rep.  339;  McLane  v. 
Abrams,  2  Nev.  199;  Genet  v.  Kissam, 
53  N.  Y.  Super.  Ct.  43;  Andrews  v. 
Keeler,  19  Hun  (N.  Y.)  87;  Ritter  v. 
Phillips,  53  N.  Y.  586;  Shaw  et  ux.  v. 
Rigby,  84  Ind.  375;  s.  c,  43  Am.  Rep. 
96;  Monnett  v.  Sturges,  25  Ohio  St. 
384;  S.  P.  Marietta  Iron  Works  v. 
Lottimer,  25  Ohio  St.  621;  Hydraulic 
Co.  V.  Chatfield,  38  Ohio  575;  Hopkins 
V.  Crittenden,  10  Tex.  189;  Cecil  v. 
Hicks,  29  Gratt.  (Va.)  1;  Spencer  v. 
Maxfield,  16  Wis.  178;  Pruyn  v.  Mil- 
waukee, 18  Wis.  367;  Thorn  v.  Smith, 
71  Wis.  18.  See  Cromwell  v.  Sac 
County,  96  U.  S.  51. 

The  statute  of  Ohio  (Swan.  481)  per- 
mitting parties  to  agree  upon  any  rate 
of  interest  ilot  exceeding  ten  per 
cent,  and  fixing  six  per  cent,  as 
the  legal  rate  In  the  absence  of  any 
special  agreement,  keld,  not  to  apply 
to  a  chartered  corporation  empowered 
to  receive  loans  at  three  per  cent.,  but 
that  if  loans  so  made,  to  such  a  corpora- 
tion were  not  paid  at  the  time  agreed 
upon  six  per  cent.-  might  be  demanded. 
Tuffli  V.  Ohio  etc.  Trust  Co.,  2  Disney 
(Ohio)  121. 

In  an  action  upon  notes  containing 
the  following  provision,  "the  rate  of  in- 


terest to  be  ten  per  cent,  per  annum  if 
not  paid  at  maturity,  and  attorney's  fee 
of  ten  per  cent,  if  placed  in  the  hands 
of  an  attorney  for  collection;"  ield, 
that  the  effect  of  the  provision  was  to 
provide  for  a  higher  rate  of  interest 
after  maturity  than  before  and  that  in- 
terest at  the  rate  of  seven  per  cent,  only 
could  be  recovered  after  -  maturity. 
White  V.  litis,  24  Minn.  43. 

In  an  action  for  specific  performance 
of  a  contract  to  convej'  certain  real 
property,  the  purchase  price  was 
twenty-five  hundred  dollars,  five  hun- 
dred dollars  of  which  was  paid  down, 
and  time  notes  given  for  two  thousand 
dollars,  payable  in  one  and  two  years 
from  date  with  interest  at  the  rate  of 
twelve  per  cent,  per  annum.  These  notes 
were  endorsed  by  the  vendor,  for  value, 
before  maturity,  and  the  property  con- 
veyed to  a  tliird  party  with  notice. 
Held,  that  the  holders  of  said  notes 
were  entitled  to  interest  thereon  at  the 
rate  therein  provided  for,  after  as  well 
as  before  maturity.  Kellogg  et  al.  v. 
Lavender  «/«/.,  15  Neb.  256;  s.c.,48  Am. 
Rep.  339. 

2.  Gardner  v.  Barnett,  36  Ark.  476; 
Newton  v.  Kennedy,  31  Ark.  626;  Suf- 
field  Soc.  V.  Loomis,  42  Conn.  570; 
Searle  v.  Adams,  3  Kan.  513;  U.  S. 
Bank  v.  Chapin,  9  Wend.  (N.  Y.)  471; 
Hamilton  v.  Van  Rensselaer,  43  N.  Y. 
244;  Ludwick  v.  Huntzinger,  5  W.  &  S. 
(Pa.)  51;  Eaton  v.  Boissonnault,  67  Me. 
540;  Lash  V.  Lambert,  15  Minn.  416; 
Moreland  v.  Lawrence,  23  Minn.  84; 
Duran  w.  Ayer,  67  Me.  145;  Brown  *. 
Hardcastle,  63  Md.  484;  Rushing  v. 
Sebree,  I2  Bush  (Ky.)  198;  Lucking  ». 
Gegg,  12  Bush  (Ky.)  208;  Rilling  *. 
Thompson,  12  Bush  (Ky.)  310;  New 
England  Mortgage  Co.  v.  Vader,  28 
Fed.  Rep.  265;  Pearce  v.  Hennessy,  10 
R.  I.  223;  Langston  v.  South  Carolina 
R.  Co.,  2  S.  Car.  248;  Briggs  v.  Win- 
smith,  10  S.  Car.  133;  Maneri'.  Wilson, 
16  S.  Car.  469. 

The  United  States   courts  have  fol- 
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stipulation  that  a  certain  rate  shall  run  after  maturity,  interest  at 
that  rate  is  recoverable.^ 

(c)  The  Law  of  Place. — When  the  rate  of  interest  at  the  place 
where  a  contract  is  made  differs  from  the  rate  at  the  place  of  pay- 
ment, the  parties  may  contract  at   either  rate,  and  the  contract 


lowed  the  rule  in  late  cases  that  after 
maturity  the  contract  ceases  and  that 
the  legal  rate  only  should  be  allowed 
thereafter  as  damages.  Holden  v.  Sav- 
ings &  Trust  Co.,  loo  U.  S.  72;  Ewell 
V.  Daggs, '  loS  U.  S.  143.  See  also 
Burnhisel  f.  Firman,  22  Wall.  (U.  S.) 
170. 

Construction  of  Words  in  Written  Obli- 
gations.— On  a  note  payable  on  de- 
mand, interest  runs  at  the  rate  therein 
specified  until  verdict  on  default.  Colby 
V.  Bunker,  68  Me.  524;  Paine  v.  Cas- 
well, 68  Me.  80. 

Where  a  promissory  note,  by  its 
terms,  fixes  a  legal  rate  of  interest  per 
annum  "from  date  until  paid"  such 
note  will  draw  interest  at  the  agreed 
rate  after  as  well  as  before  maturity.  And 
the  judgment  or  decree  rendered  there- 
on will  draw  the  same  rate  of  interest 
notwithstanding  the  legal  rate  upon 
judgments  and  decrees  may  be  reduced 
after  the  execution  of  the  note.  Bond 
V.  Dolby,  17  Neb.  491;  S.  P.  Shipman 
V.  Bailej',  20  W.  Va.  140. 

In  Missouri  a  note  expressed  to  bear 
interest  from  date  bears  the  same  rate 
of  interest  after  as  before  maturity. 
Briscoe  V.  Kinealy,  8  Mo.  App.  76; 
Borders  v.  Barbar,  81  Mo.  636. 

But  in  Arkansas  a  promissory  note 
payable  at  a  future  day,  and  bearing 
over  six  per  cent,  interest  from  date, 
without  saying  "until  paid,"  will  bear 
only  six  per  cent,  after  maturity.  Gard- 
ner et  al.  V.  Barnett,  36  Ark.  476. 

Where  a  bond  by  its  terms  bears  in- 
terest at  three  per  cent,  per  annum 
from  date,  a  decree  for  the  payment 
thereof  should  be  for  the  aggregate  sum 
due,  the  interest  being  computed  at  the 
rate  of  three  per  cent,  to  the  date  of  the 
decree,  and  then  the  decree  should  pro- 
vide for  the  payment  of  interest  thereon 
at  the  rate  of  three  per  cent,  until  paid. 
A  decree  providing  for  interest  at  six 
per  cent,  on  such  aggregate  sum  is  er- 
roneous, (p.  353.)  Pickins  v.  McCoy, 
24  W.  Va.  344. 

A  note  for  advances  payable  at  a 
future  day,  secured  by  an  agricultural 
lien,  which  provides  for  interest  on  the 
advances  at  the  rate  of  two  and  one-half 
per  cent,  a  month  from  the  date  of  each, 


after  maturity  draws  legal  interest  only- 
Thatcher  V.  Massey,  20  S.  Car.  542. 

A  note  payable  one  day  after  date, 
"with  interest  from  date  at  the  rate  of 
twelve  per  cent,  per  annum,  interest  to 
be  paid  annually,"  draws  twelve  per 
cent. interest  after  maturity.  Sharpen. 
Lee,  14  S.  Car.  341;  S.  P.  Piester  v. 
Piester,  22  S.  Car.  139;  s.  c,  53  Am. 
Rep.  711;  Casteel  v.  Walker,  40  Ark. 
117;  s.  c,  48  Am.  Rep.  =;. 

A  bond  executed  January  ist,  1S73, 
conditioned  for  the  payment  "of  $1,195 
in  five  equal  annual  instalments,  with 
interest  payable  annually  from  date 
upon  the  whole  amount  unpaid  and  at 
the  rate  often  per  cent,  per  annum,  the 
first  instalment  payable  January  ist, 
1874,  being  $239,  besides  interest,  and 
the  last  instalment  of  like  amount  on 
January  ist,  1878,  and  the  same  amount 
with  all  interest  due,  payable  on  the 
first  day  of  January  of  each  intervening 
year,"  bears  annual  interest  at  the  rate 
of  ten  per  cent,  a  year  after  maturity  of 
the  last  instalment  as  well  as  before. 
Miller  v.  Hall,  18  S.  Car.  141. 

A  note  payable  twelve  months  after 
date,  "with  interest  from  date,  at  twelve 
and  ahalf  per  cent,  per  annum,  interest 
payable  annually,"  and  described  by  the 
maker,  in  a  mortgage  contemporane- 
ously executed,  as  a  note  "with  interest 
thereon  at  the  rate  of  twelve  and  a-half 
per  cent,  per  annum  till  paid,"  draws 
the  same  rate  of  interest  after  maturity 
as  before.  The  rule  laid  down  in 
Langston  v.  S.  Car.  R.  Co.,  2  S.  Car. 
248,  approved.  Moblej'  v.  Davega,  16 
S.  Car.  73;  s.  c,  42  Am.  Rep.  632. 

1.  Scottish-American  Mortgage  Co. 
V.  yV^ilson,  24  Fed.  Rep.  310;  Eaton  v. 
Boissennault,  67  Me.  540;  Reeves  v. 
Stipp,  91  111.  609. 

In  Missouri,  where  a  note  called  for 
interest  at  ten  per  cent,  after  maturity, 
and  the  time  of  payment  was  extended 
by  agreement  for  a  certain  time  at  the 
rate  of  nine  per  cent.,  it  was  held  that 
after  the  expiration  of  the  extended 
time  the  note  would  bear  interest  at  the 
rate  often  per  cent.  North  v.  Walker, 
66  Mo.  454. 

And  so  in  Georgia,  where  a  debt  is 
over  due,  future  indulgence  for  a  defi- 
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will  be  upheld.^  Where  the  rate  contracted  for  is  higher  than 
that  allowed  by  the  laws  of  either  State,  the  fate  of  the  contract 
depends  upon  the  laws  of  the  State  where  it  was  made.* 

Generally,  where  there  is  a  contract  for  interest  without  speci- 
fying any  rate,  the  rate  allowed  will  be  according  to  the  law  of 
the  place  of  contract  for  its  payment.*     Where  the  place  of  pay- 


n.  e  period  is  a  sufficient  consideration 
for  an  agreement  to  pay  increased  in- 
terest.    Taylor  v.  Tiiomas,  6i  Ga.   472. 

A  note  naming  the  rate  of  interest  at 
two  per  cent,  per  montii  was  endorsed 
by  an  agreement  to  pay  compound  in- 
■terest  at  fifteen  per  cent  per  annum  on 
the  sura  named  as  the  amount  then  due. 
This  sum  was  arrived  at  by  compound- 
ing the  interest  quarterly,  without  the 
knowledge  of  the  maker,  according  to 
an  alleged  oral  agreement,  which  he 
denied.  In  an  accounting  the  judgment 
was  foi'  the  amount  of  the  note  with  in- 
terest at  two  per  cent,  per  month  to  the 
date  of  the  endorsement,  and  from  that 
time  to  the  date  of  the  decree  at  fifteen 
per  cent,  per  annum.  Held,  no  error, 
since  the  alleged  agreement  before  the 
date  of  the  endorsement  for  compound- 
ing the  interest  quarterly  was  without 
efiect,  under  Gen.  St.,  Colo.,  §  1708,  pro- 
viding that  a  higher  rate  of  interest 
than  ten  per  cent,  may  be  lawful  and 
enforced  if  stipulated  for  in  writing. 
Beckwith  v.  Beckwith  (Colo.),  19  Pac. 
Rep.  510. 

Upon  a  note  providing  for  ten  per 
cent,  interest  after  maturity,  it  bearing 
the  same  rate  before  maturity,  evidenced 
Tby  coupon  interest  notes,  interest  is 
chargeable  after  maturity  at  ten  per 
cent,  under  Gen.  St.  Minnesota,  1866, 
ch.  23,  5  I.  Holbrook  v.  Usher  (Minn. J, 
39  N.  W.  Rep.  74. 

After  maturity,  municipal  bonds  and 
coupons  bear  interest  at  the  legal  rate 
unless  otherwise  specified,  although 
before  maturity  they  bore  interest  at  a 
higher  rate.  Nash  v.  El  Dorado  Co., 
34  Fed.  Rep.  252. 

If  a  mortgagee  refuses  to  accept  pay- 
ment of  the  mortgage  debt,  bearing 
interest  at  a  greater  rate  than  six  per 
cent.,  when  tendered  by  the  mortgagor, 
•except  upon  compliance  with  an  illegal 
demand,  on  a  bill  in  equity  to  redeem 
from  the  mortgage,  interest  should  be 
allowed  the  mortgagee  only  at  six  per 
cent,  from  the  time  of  the  tender.  Don- 
ohue  v..  Chase,  139  Mass.  407. 

Where  an  obligation  matures  before 
the  passage  of  a  legislative  enactment 
changing  the    legal    rate    of   interest, 


interest  between  the  time  of  maturity 
and  judgment  is  to  be  computed  at  the 
former  rate.  Aged  Females'  Assoc,  v. 
Eagleson,  60  How.  (N.  Y.)  Pr.  9. 

1.  Story  Confl.  Laws,  291;  ■  Peck 
V.  Mayo,  14  Vt.  33;  Cromwell  ;:;. 
County  of  Sac,  96  U.  S.  51,  62;  Miller 
V.  Tiffany,  i  Wall.  (U.  S.)  298;  Chap- 
man V.  Robertson,  6  Paige  (N.  Y.) 
627;  Kilgore  v.  Dempsey,  25  Ohio  St, 
413;  Butters  v.  Olds,   11  Iowa  i. 

But  in  a  Pennsylvania  case  it  was 
held  that  a  contract  made  in  Califor- 
nia to  pay  monthly  two  a  and  a  half  per 
cent,  interest,  and  to  compound  it, 
though  lawful  under  the  local  law,  is 
not  only  unconscionable  but  deceptive; 
and  a  court  of  law  in  Pennsylvania  will 
not  enforce  it,  but  enter  judgment  for. 
amount  of  principal  and  simple  inter- 
est at  ten  per  cent.  Sime  v.  Norris,  8 
Phila.  (Pa.)  84;  S.  P.  Estate  of  Brown, 
8  Phila.  (Pa.)  197. 

2.  Adams  v.  Robertson,  37  111.  45; 
Scofield  V.  Day,  20  Johns.  (N.  Y.)  102; 
Richards  v.  Globe  Bank,  12  Wis.  692; 
Vliet  V.  Camp,  13  Wis.  198;  s,  f., 
Engler  v.  Ellis,  16  Ind.  475;  Shipraan 
V.  Bailey,  20  W.  Va.  140. 

If  no  place  of  payment  is  specified 
and  the  residence  of  the  parties  is  not 
shown,  the  legality  of  the  interest  stip- 
ulated is  determined  by  the  laws  of  the 
state  where  the  note  is  dated.  Rich- 
ards V.  Presler,  2  La.  Ann.  264. 

A  note  and  mortgage  drawing  twelve 
per  cent,  interest,  executed  in  a  state 
where  such  rate  of  interest  is  allowed 
by  law,  is  ■  valid  in  the  state  where 
executed,  although  made  payable  in  a 
state  in  which  such  a  rate  would 
render  it  usurious.  Fisher  v.  Otis,  3 
Pinn.  (Wis.)  78;  Kilgore  v.  Dempsey, 
25  Ohio  St.  413. 

A  foreign  corporation  may  receive 
the  legal  rate  of  interest  in  Missouri 
upon  a  contract  performed  here,  though 
it  is  larger  than  that  which  its  charter 
and  the  laws  of  its  own  state  will 
allow.  Bank  of  Louisville  v.  Young, 
37  Mo.  398. 

3.  Story  Confl.  Laws,  291;  2  Kent 
Com.  460;  2  Burge  Colonial  Laws,  860. 
See  also  Steward  v.  EUice,  2  Paige  (N. 
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Y.)  604;  Smith  V.  Smith,  2  Johns.  (N. 
Y.)  235;  Thompson  v.  Ketchum,  4 
Johns.  (N.  Y.)  2S5;  Pomeroy  v.  Ains- 
worth,  22  Barb.  (N.  Y.)  118;  Fanning 
V.  Consequa,  17  Johns.  (N.  Y.)  511; 
Murphy  f.  Gaskins,  28Gratt.  (Va.)  207; 
Conner  v.  Beltamont,  2  Atk.  (Eng.)  382; 
Hunt  V.  Hall,  37  Ala.  702;  Ala.  Sel.  Cas. 
634;  Henrick-y.  Andrews,  9  Port.  (Ala.) 
g;  ChumaseroT;.  Gilbert,  24III.293,  651; 
Bent  V.  Lauve,  3  La.  Ann.  88;  Hawley 
V.  Sloo,  12  La  Ann.  815;  Little  v. 
Riley,  43  N.  H.  109;    Bolton   v.  Street, 

3  Coldw.  (Tenn.)  31;  Summers  v. 
Mills,  21  Tex.  77;  Whitlock  v.  Castro, 
22  Tex.  108;  Jeffray  v.  Dennis,  2  Wash. 
(U.  S.)  283;  Cowqua  v.  Lauderbrun, 
I  Wash.  (U.  S.)  521;  Bushby  v.  Canac, 

4  Wash.  (U.  S.)  296;  Bank  of  Illinois  v. 
Brady,  3  McLean  (U.  S.)  268;  Moore 
V  Davidson,  iS  Ala.  209;  Lefter  v. 
Dermotte,  18  Ind.  246;  Von  Hemert  v. 
Porter,  n  Mete.  (Mass.)  210;  Win- 
throp  i".  Carleton,  12  Mass.  4;  Healy 
V.  Gorman,  15  N.  J.  L.  328;  Consequa 
V.  Fanning,  3  Johns.  (N.  Y.)  Ch.  587; 
Arrington  V.  Gee,  .5  Ired.  (N.  Car.) 
L.  5go;  Davis  v.  Coleman,  7  Ired.  (N. 
Car.)  L.  424;  Irving  v.  Barrett,  2  Grant 
(Pa.)  Cas.  73;   Roberts  v   McNeely,    7 

Jones  (N.  Car.)  L.  506;  Archer  v. 
Dunn,  2  W.  &  S.  (Pa.)  327;  Sveett  ti. 
Doge,  12  Miss.  667;  Gaillard  v.  Gail- 
lard,  I  Nott.  &  M.  (S.  Car.)  67;  Gray 
V.  State,  72  Ind.  567. 

Where  a  general  authority  is  given 
to  dravf  bills  of  exchange  from  a  cer- 
tain place  on  account  of  advances  then 
made,  the  undertaking  is  to  replace  the 
money  at  that  place.  The  interest  of 
that  place  is  to  be  allowed.  Lanusse 
V.  Barker,  3  Wheat.  (U.  S.)  lOi. 

Where  neither  the  bonds  nor  the 
coupons  provide  for  the  rate  of  interest 
after  maturity,  it  must  be  determined 
by  the  rate  provided '  by  the  law  of  the 
state  where  they  are  payable.  Gray  v. 
,  State,  72  Ind.  567. 

Where  a  debt  is  payable  in  Great 
Britain  and  it  is  agreed,  for  the  accom- 
modation of  the  debtor,  that  it  may  be 
paid  here,  the  creditor  is  entitled  to  the 
legal  rate  of  interest  here  from  the  time 
of  such  agreement.  Pearce  v.  Wallace, 
I  Har.  &J.  (Md.)  48. 

A  promissory  note  was  drawn,  in 
Montreal,  payable  to  parties  residing  in 
England,  "with  interest  until  paid  in 
England."  Held,  that  the  plaintifts,  on 
3-  judgment  obtained  in  New  York 
against  the  makers,  were  entitled  to  in- 
terest according  to  the  legal  rate  in 
England  only  up  to   the  time  of  judg- 


ment,  without  any  allowance  for  the 
difference  of  exchange  with  England. 
Scofield  T).  Day,  20  Johns.  (N.  Y.)  102. 
Where  goods  were  consigned  from  a 
foreign  port,  to  be  sold  in  this  country, 
for  the  benefit  of  the  consignor,  held, 
that  he  was  entitled  to  interest  upon  the 
proceeds  for  the  improper  detention 
thereof  by  the  consignee,  only  at  the 
rate  allowed  by  law  at  the  place  to 
which  the  goods  were  consigned.  Fan- 
ning V.  Consequa,   17  Johns.   (N.  Y.) 

5"- 

A  New  York  merchant  consigned 
goods  to  his  factor  in  California  to  be 
sold  under  a  del  credere  commission, 
and  the  proceeds  to  be  remitted  in  the 
usual  way.  Held,  in  an  action  to  re- 
cover the  proceeds,  that  the  contract 
was  to  be  performed  in  California,  and 
that  the  consignor  was  entitled  to  the 
California  rate  of  interest.  Cartwright 
V.  Greene,  47  Barb.  (N.  Y.)  9. 

As  between  the  parties  to  a  promis- 
sory note,  executed  in  the  State  of  New 
York,  and  made  payable  generally,  in- 
terest will  be  allowed  after  the  rate  of 
six  per  cent.,  if  it  appear  that  it  was  the 
intention  of  the  parties  that  it  should 
be  paid  in  Vermont.  Austin  f.  Imus, 
23  Vt.  286. 

A  city  in  Missouri  issued  bonds  pay- 
able in  New  York,  with  interest  at  ten 
per  cent,  until  payment;  to  these  bonds 
were  attached  interest  coupons,  payable 
in  New -York,  but  expressing  no  rate  of 
interest.  Held,  in  an  action  upon  one 
of  these  bonds  and  coupons,  that  under 
I  Wag.  Mo.  St.,  p.  782,  the  plaintiff  was 
entitled  to  ten  per  cent,  interest  upon 
the  principal  of  the  bond  from  its 
maturity  to  date  of  judgment,  and  that 
thereafter  so  much  oC  the  judgment  as 
related  thereto  must  bear  the  same 
rate;  that  the  plaintiff  was  entitled  to 
but  six  per  cent,  upon  the  coupons,  and 
that  thereafter  the  portion  of  the  judg- 
ment relating  to  the  coupons  and  ac- 
crued interest  thereon  must  continue  to 
bear  the  same  rate.  Fauntleroy  -v. 
Hannibal,  5  Dillon  (U.  S.)  219. 

Where  a  mortgage  was  made  and 
signed  in  New  Jersey,  by  a  resident  of 
that  State,  the  mortgagee  being  then 
temporarily  in  that  State  but  having  his 
permanent  residence  in  New  York,  and 
the  mortgage  was  delivered  to  the  mort- 
gagee at  his  place  of  business  in  New 
York,  where  he  paid  the  money  there- 
on; held,  that  the  place  of  the  con- 
tract was  New  York  and  that  it  was  to 
be  governed  by  the  laws  of  that  State 
in  respect  to  interest,  though  both  par- 
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merit  is  not  expressed  nor  implied  in  the  contract,  the  law  will 
presume  that  it  was  to  be  paid  at  the  place  where  it  was  made 
and  the  law  of  that  place  will  govern. * 


ties  were  described  in  the  bond  as  of 
New  Jersey.  Varick  v.  Crane,  4  N.  J. 
Eq.  128. 

A  marriage  settlement  made  in  an- 
other state  upon  land  in  South  Caro- 
lina, draws  interest  according  to  the 
laws  of  the  latter  State.  Quince  v. 
Callender,  i  Dessau.  (S.  Car.)  160. 

Creditors  resident  in  Pennsylvania, 
where  the  limit  of  interest  is  six  per 
cent.,  holding  a  mortgage  made  in  and 
on  lands  in  New  York,  may  receive 
seven  per  cent,  thereon,  if  there  is 
nothing  to  indicate  where  the  securities 
were  payable,  nor  that  a  different  rate 
of  interest  than  that  allowed  by  the 
laws  of  New  York  was  intended. 
Lewis  V.  Ingersoil,  3  Abb.  (N.  Y.) 
App.  Dec.  55. 

1.  2  Biirge  Colonial  Laws,  860;  Evans 
V.  Clark,  1  Port.  (Ala.)  38S;  Evans  v. 
Irwin,  I  I  Port.  (Ala.)  390;  Chase  v. 
Dow,  47  N.  H.  405;  Hopkins  v.  Miller, 
17  N.  J.  L.  185;  Butters  v.  Olds,  11 
Iowa  i;  Burton  v.  Anderson,  i  Tex. 
93;  Lynes  v.  Mack,  19  Ind,  223. 

Where  nothing  in  the  record  shows 
the  lex  loci  contractus,  or  an}-  other 
valid  authority,  interest  on  a  promissory 
note  will  not  be  allowed  at  any  higher 
rate  than  that  permitted  by  the  laws  of 
the  State  where  the  note  is  put'  in  suit. 
Booty  V.  Cooper,  18  La.  Ann.  565. 

Where  there  is  no  proof  of  the  place 
where  a  note  is  made,  it  will  be  pre- 
sumed to  have  been  made  and  be  pay- 
able within  the  State.  A  note  sued 
upon  was  dated  "Philadelphia"  and  the 
court  held  that  it  could  not  judicially 
know  that  Philadelphia  was  not  in  the 
State  and  they  allowed  only  the  current 
rate  of  Texas.  Cook  v.  Crawford,  4 
Tex.  420. 

Where  the  co-obligors  of  F,  in  a 
promissory  note  made  in  New  Mexico 
and  bearing  ten  per  cent,  interest  after 
a  partial  payment  thereon,  assume  in 
the  absence  of  V  to  renew  the  same  for 
the  balance  still  due  thereon,  and  ac- 
cordinTly  such  co-obligors  at  Santa  Fe 
subscribe  a  new  note  dated  at  Santa 
Fe,  and  stipulating  for  ten  per  cent,  in- 
terest; and  F  afterwards  in  Missouri, 
with  full  knowledge  of  all  the  circum- 
stances, also  signs  the  new  note,  he 
thereby  ratifies  the  agreement  made  by 
his  co-obligors,  and  the  new  note  is  to 
be  regarded  as  made  in   New   Mexico, 


and  is  governed  by  the  laws  of  that  Ter- 
ritory, in  respect  to  the  rate  of  interest 
accruing  thereon  and  the  legal  effect  of 
the  stipulation  embodied  therein.  Find- 
lay  V.  Hall,  12  Ohio  St.  610. 

A,  who  had  levied  an  execution  on 
the  property  of  a  mining  company  in 
Colorado,  and  had  bought  the  property 
when  sold  under  the  levy,  and  B',  a 
creditor  of  the  company,  entered  into 
an  agreement  in  Massachusetts  by 
which  it  was  agreed  that  there  was  due 
A  a  certain  sum  and  interest;  that  A 
should  manage  the  property  and  convey 
it  to  B  whenever  he  realized  the  amount 
of  his  demand  "and  interest  as  afore- 
said," either  from  the  property  or  from 
B.  Held,  on  a  bill  in  equity  by  B 
against  A  for  the  conveyance  of  the 
property,  that  the  defendant  was  en- 
titled to  interest  on  the  principal  sum 
to  the  date  of  the  decree,  and  upon  ad- 
vancements and  payments  made  by  him 
in  managing  the  property;  and  that  the 
rate  of  interest  was  to  be  governed  by 
the  laws  of  Massachusetts,  although  the 
property  was  to  be  managed  in  Colo- 
rado. French  v.  French,  126  Mass. 
360. 

Where  an  advance  is  obtained  in 
Louisiana  through  an  agent  of  a  foreign 
principal,  on  merchandise  to  be  shipped 
and  sold  by  the  latter,  interest  on  any 
balance  of  account  due  him  is  allowed 
according  to  the  laws  of  his  domicil. 
Ballister  v.  Hamilton,  3  La.  Ann. 
410. 

Interest  is  computed  on  contracts 
made  in  foreign  States  according  to  the 
lex  /orz,  unless  a  different  rate  is  shown 
to  have  been  agreed  upon,  or  to  have 
fixed  by  the  law  and  usage  of  the  place 
of  contract.  Longee  v.  Washburn,  16 
N.  H.  134;  Hall  V.  Woodson,  13  Mo.' 
462. 

In  assumpsit  on  a  note  made  in  New 
York  and  payable  there,  the  declara- 
tion, generally,  set  out  the  statute  of 
New  York  in  reference  to  interest.  On 
demurrer  to  this  part  of  the  declaration 
as  bad  for  uncertainty,  it  was  held  suffi- 
cient. Brackenridge  v.  Baxton,  5  Ind. 
501. 

Where  a  declaration  on  a  note  made 
out  of  Kentucky  does  not  aver  the  rate 
of  interest  in  the  place  where  it 
was  made,  the  rate  of  interest  in  Ken- 
tucky will  be  allowed.  Surlott  v.  Pratt, 
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Where  interest  is  allowed  not  under  contract,  but  as  damages, 
the  rate  is  according  to  the  laws  of  the  place  where  the  suit  is 
brought.-'  The  rate  of  interest  in  another  State  is  a  question  for 
the  jury,*  where  it  is  not  specified  in  the  contract. 


3  A.  K.  Marsh.  (Ky.)  174;  s.  p.  in 
Illinois,  Chumasero  v.  Gilbert,  26  111. 
39;  Deem  v.  Crume,  46  111.  69. 

Where  a  promissory  note  is  dated  at 
"Macon"  and  "payable  at  either  of  the 
banks  in  Macon,"  it  cannot  in  the  ab- 
sence of  an  allegation  or  proof  be  in- 
tended that  "Macon"  is  in  another  State, 
so  as  to  devolve  upon  the  plaintiff  the 
necessity  of  proving  the  rate  of  interest 
abroad,  especially  if  there  is  a  county 
and  perhaps  several  villages  called 
"Macon,"  although  there  is  no  incor- 
porated bank  in  either.  Smith  v. 
Robinson,  11  Ala.  270. 

In  Texas,  it  has  been  ield  that  no  in- 
terest can  be  allowed  on  a  note  payable 
beyond  the  jurisdiction  of  the  State  in 
the  absence  of  an  allegation  and  proof 
of  the  rate  of  interest  at  the  place  of 
payment.  Wheeler  v.  Pope,  5  Tex. 
262;  Hill  t).  George,  5  Tex.  87;  Able  v. 
McMurray,  10  Tex.  350;  Pridgen  v. 
McLean,  12  Tex.  420;  Ingram  v.  Drink- 
ard,  14  Tex.  351. 

1.  Goddard  v.  Foster,  17  Wall.  (U. 
S.)  123;  Booty  V.  Cooper,  18  La.  Ann. 
565;  Pauska  v.  Daus,  31  Tex.  67;  Clark 
V.  Child,  136  Mass.  344;  Hopkins  v. 
Shepard,  129  Mass.  600;  Templeton  v. 
Sharp  (Ky.),  9  S.  W.  Rep.  696. 

In  an  action  upon  a  foreign  judgment 
the  plaintiff  is  entitled  to  recover  inter- 
est upon  the  judgment,  both  for  dam- 
ages and  costs,  from  the  date  of  that 
judgment  to  the  date  of  the  judgment 
in  this  action,  computed  at  the  regular 
ordinary  legal  rate  of  interest  in  the 
State  where  the  action  is  brought,  al- 
though a  different  rate  of  interest,  being 
that  of  the  State  in  which  the  judg- 
ment sued  on  was  obtained,  is  embodied 
in  the  record  of  that  judgment.  Clark 
V.  Child,  136  Mass.  344;  Hopkins  f. 
Sheppard,  129  Mass.  600. 

Where,  in  a  suit  alleging  the  infringe- 
ment of  the  complainant's  letters  patent, 
and  praying  an  account  of  profits,  a  de- 
cree passed  in  his  favor  for  a  certain 
sura,  was  on  appeal  affirmed  in  the  U. 
S.  supreme  court,  with  "interest  until 
paid,  at  the  same  rate  per  annum  that 
similar  decrees  bear  in  the  courts  of  the 
State,"  and  that  rate  on  money  decrees  is 
six  per  cent.,  /leM,  that  the  decree  so  af- 
firmed bears  interest  at  that  rate.Chicago 


etc.  R.  Co.  V.  Turrill,  loi   U.    S.  836. 

In  an  action  upon  a  note  made  and 
payable  on  a  day  certain  in  another 
State,  without  any  agreement,  express 
or  implied,  to  pay  interest,  the  plaintiff 
can  recover  only  the  legal  rate  of  in- 
terest in  Massachusetts,  though  less 
than  that  in  the  other  State.  Ayer  v. 
Tilden,  15  Gray  (Mass.)  178;  Wood  v. 
Corl,  4  Mete.  1  Mass.)  203. 

Coupons  bear  interest  from  the  date  of 
their  maturity;  and  in  an  action  thereon 
in  Missouri,  coupons  payable  out  of  the 
State  will  be  allowed  the  same  rate  of 
interest  as  those  payable  in  the  State, 
no  proof  of  the  rate  of  interest  in  the 
foreign  State  being  offered.  Huey  v. 
Macon  Co.,  35  Fed.  Rep.  481. 

In  absence  of  evidence  of  the  rate  of 
interest  in  another  State,  interest  on  a 
judgment  there  rendered  and  sued  on 
in  Missouri  must  be  computed  accord- 
ing to  the  Missouri  rate.  Crone  v. 
Dawson,  19  Mo.  App.  214. 

On  a  note  executed  and  payable  in 
another  State  stipulating  for  eight  per 
cent  interest,  if  there  is  no  evidence  of 
the  legal  rate  of  interest  in  such  other 
State,  the  judgment  should  allow  eight 
per  cent,  interest  to  the  date  of  the  judg- 
ment, but  only  the  legal  rate  in  this 
State  after  judgment.  Gordon  v. 
Phelps,  7  J.  J.  Marsh.  (Ky.)  619. 

2.  Richardson  v.  Williams,  2  Port. 
(Ala.)  239;  Jaffray  v.  Dennis,  2  Wash. 
(U.  S  )  253;  Peacock  v.  Banks,  Minor 
(Ala.)  387;  Hunt  v.  Mayfield,  2  Stew. 
(Ala.)  124;  Harrison  v.  Harrison,  20 
Ala.  629;  Nalle  v.  Ventress,  19  La. 
Ann.  373;  Swelt  v.  Dodge,  12  Miss. 
667;  Henry  v.  Halsev,  13  Miss.  (5 
Smed.  &  M.)  573;  Holley  v.  HoIIey, 
Litt.  (Ky.)  Sel.  Cas.  50^;  Ingraham  v. 
Arnold,  i  J.  J.  Marsh.  (Ky.)  406;  John- 
sons ^'.  Williams,  I  J.  J.  Marsh.  (Ky.) 
489;  Russell  V.  Shepperd,  Hard.  (Ky.) 
44;  Pawling  V.  Sartain,  4  J.J.  Marsh. 
(Ky.)  238;  S.  P.  Davidson  v.  Gohagin, 
2  Bibb  (Ky.)  634. 

The  rateof  interest  due  on  a  contract, 
if  not  fixed  by  agreement  of  the  par- 
ties, nor  by  statute,  is  to  be  fixed 
by  the  custom  of  the  place  where  the 
contract  is  made,  found  by  a  jury. 
Tate  V.  Innerarity,  i  Stew.  &  P.  (Ala'.) 
33- 
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1.  Any  person  who  has  property 
listed  on  the  assessment  roll  of  a  coun- 
ty for  taxation  is  "interested"  in  the  pro- 
ceedings of  the  county  board  of 
equalization  in  the  sense  of  a  statute 
giving  him  a  right  to  appear  before 
such  board  and  have  redress  against  an 
unjust  valuation.  Dundee  Mort.  Trust 
Invest.  Co.  v.  Charlton,  32  Fed.  Rep. 
192. 

No  person  has  the  right  to  appeal 
from  the  decision  of  commissioners 
of  highvpays  in  laying  out  a'  new  road 
or  vacating  an  old  one,  as  a  "person  in- 
terested," unless  he  is  the  owner  of  land 
adjoining  the  road  to  be  laid  out  or  va- 
cated.    Taylor  v.  Normal,  88  111.  527. 

"The  word  'interested'  must  receive 
a  reasonable  construction,  such  as  will, 
on  the  one  hand,  protect  those  who 
have  a  direct  and  substantial  interest  in 
the  matter,  and,  on  the  other  hand,  pro- 
tect the  commissioners  of  highways 
from  unnecessary  litigation  in  defend- 
ing their  action  as  such  at  the  suit  of 
persons  who  may  imagine  they  have 
an  interest,  when,  in  fact,  they  have  no 
such  interest  as  was  contemplated  by 
the  legislature.  Every  citizen  of  a 
county,  in  one  sense,  has  an  interest  in 
the  public  highways.  So,  too,  it  may 
be  said,  and  properly,  that  every  citizen 
of  the  State  has  an  interest  in  the  high- 
ways in  the  different  counties  of  the 
State.  If,  therefore,  the  language  of 
the  statute  is  to  be  interpreted  literally, 
an  appeal  might  be  taken  by  any  citi- 
zen of  the  State.  But  we  apprehend 
that  it  was  not  the  intention  of  the  leg- 
islature that  the  word  'interested'  should 
receive  such  a  liberal  construction.  It 
was,  doubtless,  intended  to  give  the 
right  of  appeal  to  those  persons  who 
had  a  direct  and  pecuniary  interest  not 
shared  by  the  public  at  large;  such  as 
owned  land  adjoining  the. new  road  laid 
out  or  the  old  one  vacated." 

In  Whitmer  v.  Coramrs.  of  High- 
ways, 96  111.  289,  in  commenting  on  the 
use  of  the  words  "land  adjoining  the 
new  road,"  etc.,  in  the  above  case,  it 
was  said:  "If  that  is  to  be  taken  in  the 
strict  meaning  of  touching  the  land,  so 
that  no  person  can  appeal  from  such  an 
order  unless  he  is  the  owner  of  land 
which  is  actually  touched  by  the  road 
to  be  laid  out  or  vacated,  we  are  satis- 
fied that  the  construction  there  adopted 
was  a  too  narrow  one.  The  language 
of  the  statute  is  that  any  person  'inter- 


ested' in  the  decision  of  the  commission- 
ers of  highways  may  appeal.  Surely 
there  may  be  persons  who  have  a  deep 
interest,  ordinarily  speaking,  in  the  lay- 
ing out  or  in  the  vacating  of  a  road 
merely  as  a  thoroughfare  for  travel, 
without  having  any  land  to  be  taken  or 
restored  to  them  in  consequence  of  lay- 
ing out  or  discontinuing  the  road.  And 
in  allowing  the  right  of  appeal  to  such 
persons,  or  to  one  whose  land  is  not 
actually  touched  by  the  road,  it  would 
not  necessarily  follow,  as  is  insisted, 
that  any  citizen  of  the  State  might  ap- 
peal as  having  an  interest  in  the  public 
highways  ...  A  broader  term  is 
here  used  in  the  latter  statute,  the  word 
'interested'  admitting  of  a  wider  ap- 
plication than  the  words  'owners  of  the 
land  upon  the  route  or  line  of  or  over 
which  the  highway  altered,  discontinued 
or  laid  out,  ran,'  fairly  indicative,  we 
think  it  may  be  said,  of  the  intention  to 
enlarge  the  right  of  appeal  and  extend 
it  beyond  the  particular  land  owners  to 
whom  it  had  before  been  given  .  .  . 
Without  attempting  to  draw  the  divid- 
ing line  between  the  persons  who  are 
and  who  are  not  interested  in  such  a 
decision,  we  are  of  opinion  that,  al- 
though the  vacated  portion  of  the  road 
here  did  not  actually  adjoin  and  touch 
the  land  of  Sabin,  yet  circumstanced  as 
he  was  with  respect  to  it,  he  had  an  in- 
terest in  its  continuance,  and  such  an 
interest  that  he  may  properly  be  con- 
sidered as  a  person  interested,  in  the  de- 
cision of  the  commissioners  of  highways 
vacating  the  road,  within  the  contem- 
plation of  the  statute  giving  the  right 
of  appeal  to  a.ny  person  'interested'  in 
such  a  decision."  Three  judges  dissent- 
ed. In  the  above  case  the  road  vacated 
was  within  a  short  distance  of  S.'s  land, 
and  not  far  from  his  house,  which  had 
been  built  with  reference  to  such  road, 
and  the  part  vacated  ran  diagonally 
across  an  adjoining  quarter  section  of 
land,  the  vacation  carrying  the  travel 
around  part  of  two  sides  of  such  quar- 
ter; and  the  road  so  vacated  was  a  por- 
tion of  a  road  leading  from  S.'s  prem- 
ises to  the  county  seat,  and  to  a  railroad 
station,  which  was  his  principal  mar^ 
ket.  See  also  Brown  v.  Roberts,  23  111. 
App.  461. 

In  Ashe  v.  Bd.  of  Suprs.,  16  Pac.  Rep. 
783  (Cal  ),  it  was  held  that  an  affidavit 
for  a  writ  of  review  to  an  order  of  the 
board  of  supervisors  granting  the  right 
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to  use  a  highway  for  a  railroad,  was 
not  made  by  a  "party  beneficially  inter- 
ested," the  court  saying:  "It  does  not 
appear  bj'  the  petition  in  this  case  that 
the  petitioner  has  any  other  or  greater 
right  in  the  public  highway  mentioned 
therein  than  any  other  citizen  of  the 
State.  The  requirement  that  the  appli- 
cation must  be  made  by  'the  party 
beneficially  interested'  has  been  con- 
strued to  mean  'that,  in  an  application 
made  by  a  private  party,  his  interest 
must  be  of  a  nature  which  is  distin- 
guished from  that  of  the  mass  of  the 
community.'  Linden  v.  Alameda  Co., 
45  Cal.  7" 

"Those  interested  therein,"  who  by 
statute  are  entitled  to  notice  of  the 
meetings  of  a  committee  to  whom  an 
application  for  a  highway  has  been  re- 
ferred, include  "all  who  may  be  ajfected 
by  the  contemplated  highway,  and  all 
whose  interests  maybe  adverse  to  those 
of  the  town  on  the  question  of  dam- 
ages." Shelton  v.  Town  of  Derby,  27 
Conn.  421.. 

A  taxpayer  is  a  "party  beneficially 
interested"  in  having  all  the  property 
in  the  district  assessed,  and  is  a  proper 
party  to  make  affidavit  for  the  issue  of 
the  writ  of  mandamus  to  the  assessor. 
Hyatt  V.  Allen,  54  Cal.  353. 

Where  an  act  provides  for  reasonable 
notice  to  "owners  or  parties  interested" 
of  the  sale  of  property  for  taxes,  a  tax 
deed  is  not  rendered  invalid  by  failure 
to  serve  the  notice  upon  a  mortgagee, 
although  his  mortgage  appears  on  rec- 
ord unsatisfied  at  the  time  specified  for 
giving  notice.  Smyth  v.  Nefi^,  17  N.  E. 
Rep.  702  (111.).  The  court  said:  "As 
has  been  seen,  the  phrase  'or  parties  in- 
terested,' might  include  persons  directly 
or  remotely  interested,  and  the  number 
might  be  very  large,  and  often  it  would 
be  difficult,  even  if  at  all  practicable,  to 
,  ascertain  every  one  that  might  be  inter- 
ested in  the  property  sold.  No  doubt 
what  the  framers  of  the  constitution 
meant  was  the  general  assembly  should 
provide  by  law  that  reasonable  notice 
should  be  given  to  the  owner,  or  to  any 
other  person  that  had  a  specific  or  other 
interest  in  the  property,  as  should  be 
deemed  proper  in  legislative  discretion. 
That  is  its  clear  meaning  and  nothing 
more.  The  general  assembly'  has  pro- 
vided by  law  for  reasonable  notice  to 
the 'owner,  but  has  designated  no  other 
persons,  who  might  be  directly  or  re- 
motely interested  in  the  property,  upon 
whom  notice  should' be  served.  It  is, 
therefore,  apparent,  when  the  purchaser 


at  the  tax  sale  has  given  the  proper  no- 
tice to  the  owner,  he  has  complied  with 
the  statutory  requirements  in  that  re- 
spect, for  no  other  'parties  interested' 
are  designated  by  law,  either  as  a  class 
or  as  individuals,  upon  whom  he  could 
serve  notice.  Had  mortgagees  or  judg- 
ment creditors  or  other  persons  having 
a  lien  on  such  property  of  record  been 
designated  by  name  or  as  a  class,  such 
persons  could  have  been  readily  ascer- 
tained by  an  examination  of  the  public 
records.  But,  as  the  statute  now  is,  the 
purchaser  cannot  know,  from  any  di- 
rection given,  to  whom  he  is  expected 
to  give  such  notice  as  the  statute  re- 
quires other  than  to  the  owner.  In 
that  respect  the  statute  might  be  re- 
garded as  meaning  precisely  the  same 
as  it  would  mean  if  the  words  'or  par- 
ties interested'  had  been  omitted." 

A  mortgagee  out  of  possession,  whose 
mortgage  is  recorded,  should  be  made 
a  party  to  proceedings  instituted  before 
county  commissioners  to  ascertain  the 
damages  of  land  owners  for  land  taken 
for  a  railroad,  He  comes  within  the 
description  of  "persons  having  any  in- 
terest in  land."  Wilson  v.  E.  &  N.  A. 
R.  Co.,  67  Me.  358.  And  see  Michigan 
Air  Line  R.  v.  Barnes,  40  Mich.  383. 

In  State  v.  Easton  etc.  R.  Co.,  36  N. 
J.  L.  184,  it  is  said:  "The  charter  plain- 
ly distinguishes  between  the  owner  and 
fersons  interested  throughout  the  en- 
tire proceedings  for  condemnation  as 
provided  for  in  the  seventh  and  eighth 
sections.  By  owner  is  meant  the  per- 
son having  some  legal  estate  which  the 
company  proposes  by  the  condemna- 
tion to  acquire.  Under  the  more  com- 
prehensive expression  of 'persons  inter- 
ested' are  included,  not  only  the  person 
in  whom  is  vested  the  legal  title  which 
the  company  proposes  to  acquire,  as 
indicated  by  their  application,  but  also 
other  individuals  having  some  independ- 
ent right  or  interest  therein  not  amount- 
ing to  an  actual  legal  estate,  such  as  an 
easement  of  a  right  of  way,  inchoate 
rights  of  dower  or  curtesy  or  encum- 
brances, such  as  by  judgments  or  mort- 
gages, which  are  charges  or  liens  on  the 
legal  estate.  The  object  attained  in 
making  the  latter  class  of  individuals 
parties  to  the  proceedings  is  that  their 
interests  may  be  extinguished  by  pay- 
ment out  of  the  money  awarded  or 
compensated  for  under  the  provisions 
of  the  general  statute,  which  authorizes 
the  court  into  which  the  money  may  be 
'paid  to  make  allowance  out  of  the 
fund  in  satisfaction  of  suoh  interest." 
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Definition. 


INTERESTED. 


Definition. 


In  decreeing  dansages  as  compensa- 
tion for  the  construction  of  a  railway  it 
was  held  that  the  trade  carried  on  in 
particular  premises  was  a  thing  apper- 
taining to  the  premises,  and,  as  such, 
was  included  in  the  "interest"  of  the  oc- 
cupier, for  which  compensation  was  to 
be  given;  and  also  that  the  meaning  of 
"parties  interested"  was  parties  retain-  . 
ing  a  special  and  individual  loss  by  rea- 
son of  the  works  which  the  company 
had  constructed.  Ricket  v.  Metrop.  R. 
Co.,  L.  R.,  2  H.  L.  175. 

A  creditor  is  a  "person  interested"  in 
proceedings  relating  to  the  settlement 
of  estates  of  decedents.  Byrd  w.  Jones, 
(Ala.)  4  South.  Rep.  375.  And  see 
Phillips  V.  Smith,  62  Ala.  575;  Smith 
■V.  Phillips,  54  Ala.  8. 

So  is  one  entitled  to  a  remainder  af- 
ter a  life  estate.  Campbell  v.  Purdy, 
5  Redf  (N.Y.)  434. 

The  State  is  not  "interested  as  a  party 
or  otherwise"  in  a  proceeding  in  the 
nature  of  a  quo  luarranto  to  try  the 
title  of  a  person  to  an  ofiice  into  which 
it  was  alleged  he  had  intruded,  in  such 
sense  as  to  give  the  supreme  court 
jurisdiction  to  hear  an  appeal.  The  in- 
terest which  a  state  must  have  in  such 
a  cause  is  a  substaritial  interest — as  a 
monetary  interest.  McGrath  v.  The 
People,  100  111.  464. 

The  meaning  of  the  words  "the  party 
really  interested"  in  monej'S,  for  which 
an  action  is  brought,  was  held  to  be 
certainl3'  determined  by  no  fixed  rule. 
Whether  a  party  has  or  has  not  the 
legal  title,  if  he  is  the  party  to  whom 
payment  can  legally  be  made,  and  who 
can  .legally  discharge  the  debtor,  the 
action  may  be  brought  in  his  name, 
although  the  money,  when  collected,  is 
not  for  his  use,  but  for  that  of  some 
other  persons,  to  whose  use  he  is  re- 
quired to  apply  it,  or  to  whom  he  is 
bound  to  pay  it.  Yerby  v.  Sexton,  48 
Ala.  -^ii. 

The  executor  of  a  will  who  is  a  co- 
devisee  and  legatee  with  two  trustees 
was  held  not  a  "person  interested"  in 
proceedings  regarding  the  trust.  Greene 
■V.  Borland,  4  Mete.  (Mass.)  330. 

The  beneficiary  in  a  deed  of  trust  of 
personal  property  is  a  "party  in  inter- 
est," and  may  file  his  claim  with  the 
sherifl^   State  v.  McKellop,  40  Mo.  184. 

The  trustees  of  a  burial  society  who, 
by  its  constitution,  could  not  be  mem- 
bers, are  not  "persons  interested,"  so 
as  to  be  able  to  institute  proceedings 
against  the  society.  Hull,  v.  McFar- 
lane,  2  C.  B.,  N.  S.  796. 


Under  the  provision  of  the  Patent 
act  of  1836  enacting  that  damages  may 
be  recovered  by  an  action  brought  in 
the  name  of  the  person  "interested,"  the 
original  owner  of  the  patent,  who  has 
afterwards  sold  his  right,  may  recover 
for  an  infringement  committed  during 
the  time  he  was  owner.  The  word  "in- 
terested" means  interested  in  the  patent 
at  the  time  when  the  infringement  was 
committed.  Moore  v.  Marsh,  7  Wall. 
(U.  8.)  515. 

A  bankrupt  out  of  whose  estate  a  bill 
of  costs  is  paid  by  the  trustee  in  bank- 
ruptcy is  not  a  '  party  interested"  in  the 
property  out  of  which  the  bill  is  paid, 
so  as  to  be  able  to  make  application 
to  refer  the  bill  to  be  taxed,  even  though 
ultimately  the  creditors  are  paid  in  full 
and  there  is  a  surplus.  In  re  Leadbit- 
ter  V.  Harvey,  27  W.  R.  267. 

A  clerk  in  a  district  local  board  who 
is  a  shareholder  in  a  gas  company 
which  supplies  gas  to  the  district  is  an 
officer  "concerned  or  interested  in"  a 
contract  made  with  the  board,  and  so 
liable  to  the  penalties  imposed  by 
statute.  Todd  v.  Robinson,  54  L.  J.  R., 
CLE.  47. 

Where  by  the  terms  of  contracts  en- 
tered into  with  a  local  authority,  the 
surveyor  to  the  local  authority  was  to 
receive  from  the  contractors,  in  respect 
of  bills  of  quantities  to  be  prepared  by 
him,  percentages  on  the  amounts  he 
should  certify  to  be  due  to  such  con- 
tractors, it  was  held  that  in  respect  of 
each  contract  the  surveyor  was  liable  to 
a  penalty  as  being  "concerned  or  inter- 
ested" therein.  Whiteley  v.  Barley,  2i 
CUB.  D.  154;  (s.  c,  57L- J-R-  Q,B. 
643).  LiNDLEY,  L.  J.,  said:  "This  is 
not  a  question  of  exacting  or  accepting 
any  fee  or  reward,  but  of  being  "inter- 
ested in  a  contract;"  and  if  a  man  is 
entitled  to  be  paid  an  amount  which 
varies  with  the  contract  price,  it  ap- 
pears to  me  utterly  immaterial  to  con- 
sider who  his  paymaster  is.  He  be- 
comes immediately  interested  in  the 
contract,  and  he  is  a  person  hit  at  by 
this  section." 

The  addition  of  the  words  "be  con- 
cerned in"  or  "interested  in,"  in  addi- 
tion to  a  promise  not  to  "carry  on"  or 
"engage  in"  a  business,  shows  that  the 
parties  intend  to  extend  the  contract 
further  than  the  latter  terms  alone 
would  do.  Nelson  t'.  Johnson,  (Mirin.) 
36  N.  W.  Rep.  869. 

A  complaint  that  complainants  were 
"interested  in  the  reversion"  was  held, 
upon  general  demurrer,  a  sufficient  al- 
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INTERFERE— INTERFERING  PA  TENTS. 

INTERFERE. — To  intervene,  so  as  to  cut  off,  intercept,  or  in- 
terrupt.-^    To  come  into  collision  ;  to  clash  ;  to  be  in  opposition. 
INTERFERING  PATENTS.— See  Patents. 


legation  that  they  were  "entitled  to  the 
reversion."      Peck  v.  Peck,,  35   Conn. 

390- 

A  common  earner  engaged  in  carry- 
ing the  United  States  mail  and  also  in 
the  transportation  of  passengers  wrote 
a  letter  to  a  postmaster  at  one  of  the 
offices  from  which  he  was  accustomed 
to  carry  the  mail,  informing  him  that 
on  a  certain  day-  one  of  his  vessels, 
which  did  not  ordinarily  stop,  would 
stop  there,  and  also  requesting  him  to 
have  a  mail  in  readiness  and  to  "advise 
all  who  may  feel  interested  in  the 
above."  Held,  that  the  expression  "all 
who  may  feel  interested,"  did  not  refer 
alone  to  persons  interested  in  the  mail 
but,  under  the  circumstances,  included 
also  those  who  wished  to  take  passage 
on  the  vessel;  and,  further,  that  it  was 
competent  to  introduce  parol  evidence 
of  the  circumstances  under  which  the 
letter  was  written,  and  of  the  nature  of 
the  business  in  which  the  common  char- 
acter was  engaged,  in  explanation  of 
the  phrase  "all  who  may  feel  inter- 
ested," in  order  to  show  that  "passen- 
gers" were  embraced  in  it.  Heirn  v. 
McCaughan,  32  Miss.  19. 

"The  interest  that  will  disqualify  a 
judge  must  be  direct  and  immediate  and 

not  remote   and  contingent 

Any  other  construction  would  be  harsh, 
constrained  and  technical;  and  would, 
without  any  just  reason,  merely  throw 
impediments  in  the  way  of  suits  and 
unnecessarily  embarrass  the  adminis- 
tration of  justice."  Peck  v.  Freeholders 
of  Essex,  Spencer  (N.  J.)  466;  Ellis  v. 
Smith,  42  Ala.  353. 

A  probate  judge  who  has  a  power  of 
attorney  from  any  of  the  persons  claim- 
ing to  be  heirs  of  the  deceased,  authoriz- 
ing him  to  receive  for  them  any  money 
or  property  to  which  they  might  be  en- 
titled from  the  estate,  and  also  letters 
offering  him  a  percentage  upon  profits 
coming  to  the  alleged  heir,  is  "inter- 
ested" in  the  estate  and  cannot  act  as 
judge  in  any  matter  pertaining  thereto. 
Est.  of  White,  37  Cal.  190. 

A  magistrate  who  was  a  law  partner 
of  defendant's  counsel  and  himself 
counsel  for  defendant  in  another  case, 
was  held  a  "person  interested"  and  un- 
able to  take  a  deposition.  Dodd  v. 
Northrop,  37  Conn.  216. 


A  sheriflf  Is  not  so  "interested"  in  an 
action  of  replevin  brought  against  his 
deputy  for  property  attached  by  him  as 
to  authorize  a  coroner  to  serve  the  writ. 
Browning  v.  Bancroft,  5  Mete.  (Mass.) 
88. 

Nor  will  the  owning  of  stock  in  a 
corporation  by  a  sheriff  disqualify  him 
as  "interested"  from  executing  process 
in  a  case  where  the  corporation  is  a 
party.     Hardwick  v.  Jones,  65  Mo.  54. 

1.  Thus  it  has  been  /^e/if  (Cockburn, 
C.  J.,  dissentiente),  that  the  provision  of 
the  Metropolitan  Sewers  act,  1848, 11  & 
12  Vict.,  ch.  1 12,  §  50,which  provides  that 
"where  any  work  of  the  commissioners 
done  or  required  to  be  done  in  pursu- 
ance of  the  provisions  of  this  act  shall 
interfere  witli  or  prejudicially  affect 
any  ancient  mill,  or  any  right  connected 
therewith,  or  other  right  to  the  use  of 
water,  full  compensation  shall  be  made 
to  all  persons  sustaining  damage 
thereby,"  did  not  apply  to  cases  in 
which  the  effect  of  the  sewer  was  only 
to  intercept  under  ground  springs 
which  would  otherwise  have  risen  into 
a  pond,  even  tiiough  the  pond  thereby 
became  dry.  Queen  x>.  The  Metropoli-. 
tan  Board  of  Public  Works,  3  B.  &  S. 
710.  See  also  Chasemore  v  Richards, 
7  H.  L.  C.  349. 

The  provision  of  the  constitution  of 
Arkansas,  art.  7,  §  5,  providing  that 
the  "general  assembly  shall  not  inter- 
fere with  the  term  of  office  of  any 
judge,"  does  not  deprive  the  legislature 
of  the  power  to  abolish  the  office,  and 
thereby  put  an  end  to  the  term.  Board 
Supervisors  Van  Buren  Co.  v.  Mattox, 
30  Ark.  567. 

A,  a  trader,  entered  into  an  agree- 
ment with  his  creditors,  by  deed,  by 
which  he  was  to  have  license  to  carry 
on  his  business  for  five  j'ears  under 
supervision,  and  it  was  provided  therein 
that  if  anj-  creditor  so  covenanting 
should,  during  the  continuance  of  the 
licence,  molest  or  interfere  with  A, 
contrary  to  the  true  intent  and  meaning 
of  tlie  indenture,  A  should  thereupon  be 
exonerated  and  relieved  from  all  debts 
and  demands  of  such  creditor,  by 
whom  the  letter  of  license  should  be  so 
contravened.  A  creditor,  party  to  the 
deed,  brought  suit  against  A  within  the 
five  years,  and  it  was  held  that  it  was  a 
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INTERIM— INTERIOR— INTERLINEATIONS. 


INTERIM. — A  Latin  word,  meaning  in  the  meanwhile,  in  the  in- 
tervening time.  Used  as  an  adjective  in  the  sense  of  tempo- 
rary. ^ 

INTERIOR. — Inland ;  remote  or  distant  from  the  coast.* 
INTERLINEATIONS. — See     ALTERATION    OF     INSTRUMENTS, 

vol.  I,  p.  497;  Ambiguity,  vol.  i,  p.  525. 


^^molestation  or  interference'^  with  A, 
•within  the  meaning  of  the  proviso, 
and  might  be  pleaded  in  bar  as  such; 
Wilde,  C.  J.,  saying:  "Then  it  is  said 
that  that  which  has  occurred  here  is 
not  a  molestation  within  the  meaning  of 
the  deed.  Looking  at  all  the  circum- 
stances it  is  impossible  to  doubt  that 
suing  the  debtor  was  the  very  species  of 
molestation  which  the  parties  sought  to 
guard  against,  and  no  other.  They 
clearly  could  not  have  had  anything 
else  in  their  contemplation.  When, 
therefore,  this  action, — which  in  the  or- 
dinary course  would  go  on  to  judgment 
and  execution, — was  brought,  the  de- 
fendant had  a  right  to  assume  that  it 
was  brought  for  the  purpose  of  molest- 
ing or  interfering  with  him,  and  so 
preventing  him  from  carrying  into 
effect  the  contract  he  had  entered  into. 
In  the  absence,  therefore,  of  anything 
to  control  it,  it  seems  to  me  that  the 
parties  contemplated  a  molestation  by 
suing  out  a  writ.  Gibbons  -u.  Vonillon, 
8  Manning,  Gran.  &  Scott  483. 

1.  Interim  Factor. — A  judicial  officer 
appointed  under  the  Bankruptcy  law 
of  Scotland,  to  preserve  the  estate  until 
a  fit  person  shall  be  elected  trustee.  2 
Bell's  Cora.  299. 

Interim  Curator. — An  officer  ap- 
pointed by  the  justice  of  the  peace 
under  33  &  34  Vict.,  ch.  23,  which 
abolished  forfeiture  and  escheat  on 
conviction  of  treason  and  felony,  to 
have  the  custody  and  management  of 
the  property  of  the  convict.  4 
Stephen's  Com.  462. 

2.  More  Interior  District. — In  con- 
struing the  29th  section  of  the  Revenue 
Collection  act  of  1799,  ^^-  '^^>  which 
enacts,  "that  if  any  ship  or  vessel,  which 
shall  have  arrived  within  the  limits  of 
any  district  of  the  United  States  from 
any  foreign  port  or  place,  shall  depart 
or  attempt  to  depart  from  the  same, 
unless  to  proceed  on  her  way  to  some 
more  interior  district,  to  which 
she  may  be  bound,  before  report  or 
entry  shall  have  been  made  by  the 
master,  or  other  person  having  the 
charge  or  command  of  such  ship  or 
vessel,  with  the  collector  of  some  dis- 


trict of  the  United  States,  the  said 
master,  etc.,  shall  forfeit  and  pay  the 
sum  of  four  hundred  dollars,"  the  court, 
Story,  J.,  said:  "The  defendant  was 
master  of  the  Schooner  Hope  and 
Esther,  bound  on  a  voyage  from  Hali- 
fax, in  Nova  Scotia,  to  the  port  of  New 
York.  He  voluntarily  put  into  the 
harbour  of  Hyannis  in  the  Barnstable 
district,  and  after  remaining  there  fif- 
teen hours,  departed  without  any 
necessity,  without  making  any  report  or 
entry  with  the  collector  of  Barnstable 
district  or  of  any  other  district.  He  is 
of  course  in  the  reach  of  the  penalty, 
unless  he  was  bound  to  a  more  interior 
district;  and  the  question,  therefore,  is, 
whether  New  York  is  such  a  district  in 
the  sense  of  the  act.  The  district  judge 
decided  it,  as  a  question  of  law,  that  New 
York  was  such  an  interior  district, 
there  being  no  doubt  as  to  the  other 
facts  of  the  case,  and  the  relative  geo- 
graphical position  of  the  ports  in  both 
districts  being  well  known  and  not  con- 
troverted. What,  then,  is  the  true 
exposition  of  the  phrase  hnore  in- 
terior district  in  the  section  under 
consideration  .'  Does  it  mean  any 
other  district  to  which  the  vessel  may 
be  bound,  and  through  which  she  has 
not  already  passed  in  her  voyage, 
although,  geographically  speaking,  it  is 
not  more  inland,  or  indeed  is  ^less  in- 
land,  than  the  district  at  which  she  has 
arrived  ?  If  so,  the  exposition  of  the 
learned  judge  was  right,  for  his  opinion 
is  understood  to  have  turned  upon  the 
most  general  import  which  could  be 
applied  to  the  phrase.  Or  does  the  ex- 
pression '■more  interior  district 
applj'  only  to  those  districts  which  are, 
in  a  strict  sense,  deeper  within  the  in- 
terior of  the  country  than  the  one  in 
which  the  vessel  has  arrived,  and 
through  which  she  must  go  before  she 
can  reach  the  interior  district  ?  If  this 
be  the  true  meaning,  it  is  agreed  that  the 
opinion  of  the  learned  judge  cannot  be 
maintained,  for  New  York  is  not  such  a 
district  with  reference  to  Barnstable. 
There  are  many  such  districts  within  the 
United  States  upon  our  long  rivers  and 
extended  bays,  such  as  Hudson's  river, 
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INTERLOCUTOR  Y. 


Definition. 


INTERLOCTJTORY. — (See  also  Decree  ;  Definitive  ;  Error, 
Writ  of;  Final;  Final  Judgments;  Judgment;  Order). 
— Interlocutory  (in  law)  means  that  which  decides,  not  the  cause, 
but  only  settles  some  intervening  matter  relating  to  the  cause.^ 


Delaware  river,  Penobscot  bay,  Chesa- 
peake bay,  etc.  I  confess  that,  after 
much  reflection,  I  have  reluctantly 
come  to  the  conclusion  that  this  last  is 
the  true  sense  of  the  terms,  and  that  in 
this  section  the  legislature  intended,  by 
"more  interior  district"  a  district 
which,  with  reference  to  local  and 
geographical  position,  and  in  common 
usage,  is  deemed  interior  to  another, 
th^t  is,  further  within  the  indentations 
or  inlets  of  the  contiguous  or  surround- 
ing country,  than  that  in  which  the 
vessel  has  already  arrived,  and  through 
which  she  would  or  might  ordinarily 
pass  in  order  to,  reach  such  inner  dis- 
trict. I  have  not  found  the  words  used 
in  any  other  section'  of  the  act,  but  in 
the  close  of  the  i8th  section  the  words 
"interior  port"  occur  in  a  sense  exactly 
like  that  which  I  feel  constrained  to 
apply  to  the  section  under  examination. 
The  requisitions  of  the  act  may  be  hard 
and  rigorous;  but  if  they  are  so,  the 
remedy  lies  with  congress,  and  not 
with  courts  of  law."  U.  S.  v.  Bearse,  4 
Mason  (U.  S.)  192. 

1.  Mora  V.  .The  Sun  Mut.  Ins.  Co., 
13  Abb.  Pr.  (N.  Y.)  304;  s.  i;.,  22  How. 
Pr.  (N.  Y.)  60. 

Interlocutory  and  Final  Distinguished. 
— These  words  have  received  frequent 
construction,  of  which  the  following 
are  instances:  "According  to  Harri- 
son's Practice  in  Chancery  (622),  'a 
decree  is  final  when  all  the  circum- 
stances and  facts  material  and  neces- 
sary to  a  complete  explanation  of  the 
matters  in  litigation  are  brought  be- 
fore the  court  and  so  fully  and  clearly 
ascertained  by  the  pleadings  on  both 
sides,  that  the  court  is  enabled,  from 
them,  to  collect  the  respective  merits  of 
the  parties  litigant,  and  upon  full  con- 
sideration of  the  case  made  out  and  re- 
lied upon  by  each,  determines  between 
them  according  to  equity  and  good 
conscience.'  'A  decree  is  interlocutory 
when  it  happens  that  some  material 
circumstance  or  fact,  necessary  to  be 
made  known  to  the  court,  is  either  not 
stated  in  the  pleadings,  or  so  imperfect- 
ly ascertained  by  them,  that  the  court, 
by  reason  of  that  defect,  is  unable  to 
determine  finally  between  the  parties; 
and,  therefore,  a  reference  to,  or  an  en- 


quiry before,  a  master,  or  a  trial  of 
the  facts  before  a  jury,  becomes  neces- 
sary to  have  the  doubts  occasioned  by 
that  defect  removed.  The  court,  in  the 
meantime,  suspends  its  final  judgment, 
until,  by  the  master's  report,  or  the  ver- 
dict of  a  jury,  it  is  enabled  to  decide 
finally'  "  Travis  v.  Waters,  12  Johns. 
(N.  Y.)  500.  See  also  Grifiin  v.  Or- 
man,  g  Fla.  22,  46. 

"An  interlocutory  decree  is  one  made 
in  the  progress  of  a  cause  for  the  pur- 
pose of  ascertaining  some  matter  of 
fact  or  law,  preparatory  to  a  final  de- 
cree. This  is  done  by  a  reference  to 
the  master,  a  commissioner  or  jury,  in 
an  interlocutory  decree,  by  the  terms 
of  which,  the  principles  governing  the 
rights  of  the  parties,  are  generally  set- 
tled, but  a  more  perfect  ascertainment 
of  the  facts  to  which  they  apply  are 
necessary  for  a  final  disposition  of  the 
case.  Bar.  Ch.  Pr.  326.  A  decree  is 
fittal  when  all  the  facts  and  circum- 
stances material  and  necessary'  to  a 
complete  explanation  of  the  matters  in 
litigation  are  -brought  before  the  court, 
and  so  fully  and  clearly  ascertained  on 
both  sides,  that  the  court  is  enabled, 
upon  a  full  consideration  of  the  case 
made  ont,  finally  to  determine  between 
them  according  to  equity  and  good  con- 
science. Bar.  Ch.  Pr.  330.  ...  A 
decree  which  disposes  of  the  whole 
merits  of  the  cause,  leaving  nothing  for 
the  future  judgment  of  the  court  in  the 
case,  which  will  make  it  necessary  to 
bring  it  again  before  the  court  for  final 
decision,  is  a  final  decree."  Delap  v. 
Hunter,  i  Sneed  (Tenn.)  loi. 

"The distinction  between^«aZand  in- 
terlocutory decrees  is  oftentimes  ex- 
ceedingly nice,  yet  of  most  important 
consideration  in  practice,  as  the  kind  of 
proceeding  to  be  had  after  a  decree  de- 
pends upon  its  character.  When  to 
take  appeals,  the  time  limited  for  peti- 
tions for  rehearing,  or  bills  of  review, 
or  whether  to  question  the  decree  on 
motion,  or  by  original  proceeding,  are 
all  involved.  A  want  of  observing  at 
all  times  the  distinction  between  final 
and '  interlocutory  decrees,  has  intro- 
duced some  doubt  and  uncertainty  in 
practice.  A  decree  is  ^»«/  which  dis- 
poses of  the  whole  merits  of  the  cause, 
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■INTERLOCUTOR  Y. 


Definition. 


and  leaves  nothing  for  further  consid- 
eration of  the  court.  A  decree  is  in- 
terlocutory which  finds  the  general 
equities,  and  the  cause  is  retained  for 
reference,  feigned  issue,  or  considera- 
tion, to  ascertain  sonne  matter  of  fact  or 
law,  when  again  it  comes  under  the 
consideration  of  the  court  for  final  dis- 
position. When  no  further  action  of 
the  court  is  required,  it  is  final;  when 
the  cause  is  retained  for  further  action, 
it  is  interlocutory.  Further  decrees 
and  orders  of  the  court  sometimes  be- 
come necessary  to  carry  into  eifect  the 
rights  of  parties  fixed  by  final  decree; 
and  final  decrees  oftentimes  direct  an 
act  to  be  done,  as  in  case  of  specific 
performance,  that  on  payment  of  the 
purchase  money  as  specified  in  the  final 
decree  the  vendor  shall  execute  a  deed; 
or  in  case  of  redemption,  that  on  pay- 
ment of  the  money  due,  the  mortgage 
be  cancelled,  and  even  sometimes  all 
the  rights  of  the  parties  being  found, 
and  all  the  consequences  to  flow  from  a 
certain  fact  having  been  finally  deter- 
mined, a  reference  as  to  such  fact  may 
be  had  to  a  master,  and  still  the  decree 
be  final.  The  confusion  has  sprung  up 
from  failing  to  observe  the  distinction 
between  facts  and  things,  to  be  &i,ze^i:- 
taAntd preparatory  to  final  decree,  and 
facts  and  things  to  be  ascertained  in 
execution  of  final  decree.  Because  a 
final  decree  might  direct  that  certain 
facts  should  be  ascertained  in  execu- 
tion of  such  decree,  it  will  not  make  it 
interlocutory ;  nor,  on  the  other  hand, 
because  a  decree  finds  the  general  equi- 
ties of  the  cause,  and  reference  is  had 
to  a  master  to  ascertain  facts  prepara- 
tory to  final  disposition,  will  it  be  re- 
garded as  final.  It  seldom  happens 
that  a  first  decree  can  be  final  to  con- 
clude the  cause,  and  yet,  in  all  cases,  ' 
the  general  equity  should  be  found,  and 
the  principles  laid  down  for  the  govern- 
ment of  the  master,  before  reference 
had.  But  such  decrees  are  never  held 
to  be  final.  Indeed  it  is  remarked  by 
Judge  Spencer,  in  Jaques  v.  Method- 
ist Episcopal  Church,  17  Johns.  (N. 
Y.)  5;|8,  that  no  case  can  be  found  in 
which  a  decree  directing  a  reference  to 
a  master,  or  a  feigned  issue,  for  the 
purpose  of  ascertaining  a  material  fact, 
has  been  held  final.  But  under  the 
practice  of  our  courts,  a  decree  finding 
the  general  equities  of  the  case,  for  the 
purpose  of  reference,  etc.,  has  been 
held  final  to  support  an  appeal,  but  for 
no  other  purpose.  In  case  of  a  final 
decree,  an  appeal   of  course  brings  up 


the  whole  merits  of  the  cause.  Proceed- 
ing upon  the  principle  that  a  party  may 
question  the  finding  of  the  general  equi- 
ty, he  can  appeal  from  a  decree  which 
may  possibly  dispose  of  the  case,  with- 
out the  expense  of  reference  or  further 
proceeding,  or  he  mny  await  the  final 
action  of  the  court,  and  then  appeal  if 
it  be  desired.  In  all  cases  where  the 
decree  is  interlocutory,  the  whole 
merits  of  the  cause  are  before  the  court 
for  consideration,  and  it  is  their  duty  to 
render'  such  final  decree  as  equity  and 
good  conscience,  from  a  view  of  the 
whole  case,  may  require.  Even  final 
decrees  whilst  they  rest  in  paper,  or  be- 
fore enrollment,  are  within  the  control 
of  the  court  for  modification,  altera- 
tion, or  to  be  set  aside.  And  in  our  ' 
State,  final  decrees  are  always  under  the 
control  of  the  court,  during  the  terra  at 
which  they  were  rendered,  the  term 
being  but  one  day  for  the  purposes  of 
justice."  Kelly  v.  Stanberry,  13  Ohio 
408,  421. 

Judgments  are  either  interlocutory 
or  final.  Interlocutory  judgments  are 
such  as  are  given  in  the  progress  of  a 
cause  upon  some  plea,  proceeding,  or 
default,  which  is  only  intermediate,  and 
does  not  finallj'  determine  or  complete 
the  suit,  but  contemplates  further  pro- 
ceedings for  that  purpose.  2  Tomlyn's 
Law  Diet.  287;  Bingham  on  Judgments 
2,  3  Bl.  Com.  396.  Final  judgments  are 
such  as  at  once  finish  the  proceedings 
by  declaring  that  the  plaintiif  either 
has  or  has  not  entitled  himself  to  the 
redress  he  sought,  and  by  ascertaining 
what  amount  he  shall  recover.  Bing- 
ham on  Judgments  2;  3  Bl.  Com.  398;  2 
Tomlyn's  Law  Diet.  288.  Decrees  ^re 
either  interlocutory  or  final,  and  their 
character  is  to  be  ascertained  by  an  ap- 
plication of  the  tests  we  have  laid  down. 
Bouv.  Law.  Diet.  295."  Elliott  v.  May- 
field,  3  Ala.  223. 

On  the  question  of  §  4191  of  the 
Georgia  Code,  which  provides  that: 
"No  .  cause  shall  be  carried  to  the 
supreme  court  upon  any  bill  of  excep- 
tions so  long  as  the  same  is  pending  in 
the  court  below,  unless  the  decision  or 
judgment  complained  of,  if  it  had  been 
rendered  as  claimed  by  the  plaintiff  in 
error,  would  have  been  a  final  disposi- 
tion of  the  cause,"  Brown,  C.  J.,  said: 
"It  follows,  therefore,  that  the  cause  is 
still  pending  till  the  remedy  which  the 
law  aifords  is  reached,  or  finally  de- 
nied, and  all  issues  or  orders  springing 
out  of  the  main  cause  of  action,  or 
ancillary  to   it,  are  collateral  only,  and 
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INTEEMEDDLE.— To    meddle    or   interfere    officiously   in 
affairs  of  others.     To  interpose  or  interfere  improperly.* 


the 


judgments  or  decrees  rendered  upon 
■  them  are  not  final  judgments,  and' can- 
not be  brought  up  to  this  Court,  by  any 
bill  of  exceptions,  till  the  final  disposi- 
tion of  the  cause.  Bouvier  says:  A 
final  judgment  is  one  which  puts  an 
end  to  the  suit.  An  interlocutory  judg- 
ment is  one  given  in  the  course  of  a 
cause  before  final  judgment.  Blackstone, 
vol.  3,  p.  39S,  says:  7>^z«a/ judgments  are 
such  as  at  once  put  an  end  to  the  ac- 
tion, by  declaring  that  the  plaintiff  has 
either  entitled  himself,  or  has  not,  to 
recover  the  remedy  he  sues  for.  The 
same  author,  vol.  3,  p.  396,  says:  Inter - 
/ocK^ory  judgments  are  such  as  are  given 
in  the  middle  of  a  cause,  upon  some 
plea,  proceeding,  or  default,  which  is 
only  intermediate,  and  does  not  finally 
determine  or  complete  the  suit.  Ac- 
cording to  these  standard  common  law 
authorities,  and  the  reported  decisions 
of  the  Supreme  Court  of  the  United 
States,  it  is  clearly  obviou.s,  that  a  de- 
cree, or  order,  granting  or  dissolving  an 
injunction,  which  springs  out  of  a  suit 
or  action  pending,  and  is  intended  to 
operate  only  till  the  final  hearing,  is  an 
interlocutory  only,  and  is  not  a  final 
disposition  of  the  cause.  And,  as  the 
action  or  cause  is  still  pending  in  the 
court  below,  and  the  rigiit  of  the  plain- 
tiff, or  complainant,  to  the  remedy  for 
which  he  sues,  has  not  been  finally  de- 
termined in  that  court,  the  statute  says 
the  cause  shall  not  be  brought  to  this 
court  ufon  any  bill  of  exceptions."  The 
Hacoochee  Hydraulic  Mining  Co.  v. 
Davis,  49  Ga.  309,  320.  See  also  Ward 
V.  Ward,  37  Tex.  389;  Snell  v.  Bridge- 
. water  Cotton  Gin  Mfg.  Co.,  24  Pick. 
(Mass.)  296. 

For  a  full  discussion  of  this  subject, 
not  onh'  as  to  the  meaning  of  interlocu- 
tory and  fijial,  but  also  as  to  what 
judgments  and  decrees,  etc.,  are  inter 
locutorv,  and  what  are  final,  see  the  note 
to  Williams  v.  Field  (2  Wis.  421),  60 
Am.  Dec.  426. 

1.  Certain  judgment  creditors  of  one 
B,'  who  had  made  an  assignment  for  the 
benefit  of  creditors,  filed  a  bill  in  equity 
for  the  purpose  of  setting  aside  the  as- 
signment and  having  the  property 
applied  upon  their  judgments.  They 
obtained  an  ijijunction  upon  the  assig- 
nee, enjoining  him  "from  selling,  as- 
signing, conveying,  or  in  any  way  or 
manner  disposing  of  or  encumbering  or 


intermeddling-  with,  etc.,  receiving  or 
collecting  any  of  the  property  of  the 
defendant."  Pending  the  injunction, 
the  property  of  B  was  levied  on  by  the 
sheriff  and  sold  by  him.  Subsequently 
the  injunction  was  dissolved  and  suit 
was  brought  by  the  assignee  against  the 
sheritT's  personal  representatives  for 
the  alleged  conversion  of  the  propertj' 
so  levied  on  by  him.  More  than  three 
years  having  elapsed  between  the  sale 
of  the  property  and  the  bringing  of  the 
suit,  the  court  keld  the  statute  of  lijni- 
tations  was  a  complete  bar  to  the  ac- 
tion; Smith,  J.,  saying:  "Did  the 
injunction  order  restrain  the  commence- 
ment of  an  action  for  the  recovery  of 
such  property  or  damages  for  the  taking 
thereof.'  I  think  it  did  not.  It  clearly 
does  not  in  express  terms.  No  words 
in  the  injunction  order  restrain  the 
commencement  of  a  suit  to  recover  for 
taking  the  property  in  question  from 
the  plaintiff's  possession.  He  is  for- 
bidden to  sell,  assign,  or  in  any  way  or 
m-anner  to  dispose  of  or  encumber  the 
property.  These  words  do  not  forbid 
the  commencement  of  a  suit.  If  there 
is  any  such  prohibition  it  rnust'be  em- 
braced in  the  words  intermeddling 
■with  such  property.  The  words  re- 
ceiving or  collecting  any  of  such  prop- 
erty apply  to  notes  and  accounts,  or 
property  not  in  possession  of  the  plain- 
tiff at  the  time  of  the  service  of  the 
injunction.  What  is  the  meaning  ot 
the  phrase  intermeddling  ivitk  such 
property.'  Webster  defines  the  word 
intermeddling  an  follows:  'To  meddle 
with  the  affairs  of  others  in  which  one 
has  no  concern;  to  meddle  officiously; 
to  interpose  or  interfere  improperly;  to 
intermix.'  Intermeddling  .  with  the 
property  referred  to  in  the  injunction 
order  meant  to  meddle  with  it  im- 
froferlv.  to  do  som  thing  to  or  with  it 
that  might  affect  injuriously  the  plain- 
tiff's rights  in  that  action.  It  was  used 
as  a  more  comprehensive  word  than 
any  other  employed  to  forbid  such  in- 
terference with  the  propert}'.  It  did 
not  mean  that  the  defendant  should  not 
take  care  of  or  protect  such  property. 
One  of  the  articles  of  property  was  a 
carriage.  If  this  carriage  had  h,ap- 
pened  to  be  in  the  street  or  field,  ex- 
posed to  rain  or  other  injury,  certainly 
it  would  not  have  heexir  intermeddling 
with  the  same,  in  the  sense  of  the  in  • 
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INTERMEDIA  TE— INTERNAL—INTERNAL  REVENUE. 

INTERMEDIATE. — Intervening;  interposing;  lying  between.^ 

INTERNAL. — Used  in  the  phrase  Internal  Commerce,  in  the 
sense  of  "  within  the  boundaries  or  Hmits  of  a  State,"  as  opposed 
to  interstate  commerce,  or  commerce  among  the  States.* 

INTERNAL  IMPROVEMENT.— See  Improvements. 

INTERNAL  REVENUE.— See  Revenue  Laws. 


junction  order,  to  have  put  it  under 
cover  or  in  a  place  of  safety.  Suppose 
the  lumber  also  seized  by  the  defendant 
had  been  exposed  to  injury  from  any 
cause,  it  would  not  have  been  a  viola- 
tion of  this  clause  of  the  injunction  to 
have  taken  care  of  it.  Tfie  plaintiff 
was  a  trustee  of  this  property.  It  was 
in  his  possession  as  such  trustee.  The 
title  to  it  was  in  him,  as  against  all  per- 
sons except  some  judgment  creditors 
who  might  impeach  it  for  fraud.  It 
was  a  trespass,  priina  facie^  for  the  de- 
fendant's testator  to  seize  such  prop- 
erty. Such  seizure  could  only  be  jus- 
tified by  proof  of  fraud  in  the 
assignment  from  Brown  to  the  plaintiff, 
and  a  lien  upon  such  property  under 
judgment  and  execution  against  Brown. 
Having  accepted  the  assignment  from 
Brown  and  entered  upon  the  duties  of 
assignee,  and  received  the  property  in 
question  in  that  capacity,  it  was  his 
clear  duty  to  protect  and  defend  such 
possession  and  preserve  the  property.  If 
he  had  permitted  any  person  to  remove 
the  property  from  his  possession  he 
would  have  been  liable  therefor.  Until 
a  receiver  had  been  appointed  in  the 
creditor's  suit,  no  one  but  the  plaintiff 
could  protect  the  property  from  waste, 
conversion  or  destruction.  As  it  was 
thus  his  duty  as  a  trustee  to  take  care 
of  and  protect  and  preserve  such  prop- 
erty, he  could  maintain  an  action  of 
trespass  against  any  person  who  inter- 
fered therewith.  The  commencement 
of  such  action  would  be  in  further- 
ance of  his  duty,  and  could  not  be  in 
contempt  of  the  injunction  oVder.  If 
he  had  lain  still,  and  suffered  such 
property  to  be  taken  away  and  it  had 
carelessly  been  lost,  he  would  have 
been  clearly  liable  therefor.  This  seems 
to  me  to  settle  the  question  that  to 
commence  an  action  against  a  person 
who  assumed  to  take  such  property  out 
of  his  possession  would  not  be  inter- 
meddling ■with  such  property  improp- 
erly or  within  the  sense  and  meaning 
of  this  injunction  order.  It  follows 
that  if  he  could  commence  such  suit 
and  it  was  his  duty  to  do  so  to  protect 


the  property,  the  injunction  order  could 
not  be  construed  to  forbid  the  com- 
mencement of  such  action.  I  think  it 
clearly  did  not.  The  right  of  action 
arose  upon  the  taking  of  the  property 
by  the  defendant's  ,  testator  from  the 
plaintiff's  possession.  Such  right  of 
action  was  not  suspended  by  tlie  in- 
junction order,  and  consequently  tlje 
statute  of  limitations  is  a  good  defence 
in  this  action.  Judgment  should  there- 
fore be  given  for  the  defendant  upon 
the  verdict."  McQueen  v.  Babcock  et 
al.;  41  Barb.  (N.  Y.)  2,2,1- 

1.  Intermediate  Orders.  —  An  ex- 
pression used  in  the  New  York  Code 
of  Procedure,  title  ii,  §  11,  subd.  i,  in  de- 
claring the  jurisdiction  of  the  court  of 
appeals.  This  section  provides  thatr 
"The  court  of  appeals  shall  have  ex- 
clusive jurisdiction  to  review,  upon 
appeal,  every  actual  determination  here- 
after made  at  a  general  term,"  by  cer- 
tain courts,  "in  the  following  cases,  and 
no  other,  etc.;  and  upon  appeal  from 
such  judgment  to  review  any  inter- 
mediate order  involving  the  merits,  and 
necessarily  affecting  the  judgment." 

Orders  denying  motions  to  set  aside 
the  verdict  are  not  intermediate  orders 
within  the  provision,  and  are  therefore 
not  reviewable.  Selden  v.  The  Del.  & 
Hud.  Canal  Co.,  29  N.  Y.  634. 

Nor  is  an  order  substituting  the  per- 
sonal representative  of  a  deceased 
plaintiff  in  his  stead.  Hackett  v.  Bel- 
den,  47  N.  Y.  624. 

Intermediate  Tolls. — Tolls  collected 
from  persons  who  travel  over  the  road, 
but  who  neither  pass  by,  through  nor 
around  the  toll  gates.  HoUingworth 
V.  State,  29  Ohio  St.  552. 

2.  Internal  Commerce. —  See  In- 
terstate Commerce.  In  New  Tork, 
it  was  held  that  an  injunction  will 
not  lie  to  restrain  a  steamboat  com- 
pany from  plying  between  New  York 
and"  Troy  on  the  Hudson,  by  way 
of  New  Jersey,  on  the  ground  that  the 
State  of  New  York  has  granted  the 
sole  right  to  navigate  these  waters  for  a 
term  of  years.  Steamboat  Co.  f.  Liv- 
ingston, 3  Cow.  (N.  Y.)  713. 
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INTERNATIONAL  LAW. 


Definition, 


INTERNATIONAL  LAW— (See  Admiralty;  Chinese;  Con- 
suls AND  Ambassadors;  Contraband  of  War;  Divorce; 
Expatriation  ;  Extradition  ;  Naturalization  ;  Shipping). 


I.  Definition,  431. 
\i.  Divisions,  432. 

a.  Moral   or    Natural  Law    of 

Nations,  432.  [435. 

h.  Customary   I.a-w   of  Nations, 

t.   Conventional Latu  of  Nations, 

436- 

3.  Sources  of  International  Law,  438. 

4.  Sovereignty,  439. 

a.  Attributes  of,  a^y:^. 

b.  Exercise  of,  440. 

c.  Terms   "  State"   and  "  Sover- 

eignty," 440. 

5.  International  Intercourse,  442. 

6.  Treaties,  441;. 

a.  Construction  of  Treaties,  448. 

7.  Neutrality  Laws,  449. 

8.  Embargo  Laws,  450. 

9.  Nonintercourse  Laws,  452. 

10.  Trade  License,  4i;3. 

11.  Declaration  of  War,  455. 

«..  Rights  of  Property  in  Public 
War,  457. 

b.  Mnemy  Property    Seized     on 

Land,  458. 

c.  Enemy  Property  in   General, 

462. 

d.  iDebts,  463. 

e.  Trade  Permits,  463. 

f.  Enemy  No    Judicial    Stand- 

ing, 464. 

g.  No  Trade  tuith    the  Enemy's 

Allies,  465. 
/;.  Intercourse  Under  Truce,  465. 
i.   When   Neutral  May  Recover 

His    Property     Wrongfully 
Condemned  as  Hostile,  465. 

12.  Neutral  Nations  in  War,  466. 

13.  The  Right  of  Search,  467. 

14.  Blockade,  468. 
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a.  Notif  cation  of  Blockade,  ^"ji. 

b.  Breach  of  Blockade,  471 

c.  Leaving  Blockade  Port,  472. 

d.  Ships  in  Delicto,  473. 
Communications  Between  Bellig- 
erents, 474. 

a.  Armistice,  474. 

b.  Capitulation,  475. 

c.  Passports,  475. 

d.  Cartel,  475. 

e.  Ransom,  475. 
Contraband  of  War,  476. 

a.  Forfeiture,  476. 

b.  Contraband  Articles,  477. 
t.  Jurisdiction     of    a     Neutral 

State,  477.  [478. 

Captures    on    Navigable    \Vaters, 

a.  Domicil,  ^']<). 

b.  Traffic,  479. 

c.  Property  on  the  Ocean,  470- 

d.  Hostile  Flag  and  Pass,  480. 

e.  Ships  Sailing    Under    Cartel, 

482. 

f.  Neutral  Vessels  tuith  Kno-uil- 

edge  of  War,  482. 

g.  Recapture,  483. 

18.  Capture  of  Prizes  Ipy  Public  Ves- 
sels, 484 

a.  Bringing  Prizes  in,  484. 

b.  Prize  Adjudications,  485. 

c.  Jurisdiction,  485. 

d.  Prizes  in   Court,  486. 

e.  Monition,  487. 

f.  Bonding  Prizes,  487. 

g.  Naval  Captures  on  Land,  488. 
h.  Prize  Statutes,  488.  [489- 
i.   Testimony      in    Preparatorio, 

ig.  Treaty  of  Peace,  490. 

20.  Piracy,  491. 

21.  The  Slave  Trade,  492. 


1.  Definition. — International  law  is  the  recognized  rule  of  action 
governing  the  intercourse  of  enlightened  nations. '^  It  is  the  sys- 
tem of  jurisprudence  which  appertains  to  political  governments, 
embracing  not  only  what  they  have  agreed  upon  in  their  conven- 
tions, and  what  they  have  adopted  in  practice,  without  any  pre- 
vious compact,   but   also  whatever  commends  itself  to    the    en- 


1.  "International  law,  as  understood 
among  civilized  nations,  may  be  de- 
fined as  consisting  of  those  rules  of 
conduct  which  reason  deduces,  as  con- 
sonant to  justice,  from  the  nature  of  the 
society  existing  among  independent 
aiations;  with  such  definitions  and  modi- 


fications as  may  be  established  by 
general  consent."  Lawrence's  Wheat- 
on"s  Int.  Law,  p.  26. 

International  law  is  "the  system  of 
which  christian  states  acknowledge  to 
be  obligatory  upon  them  in  their  rela- 
tion to  each   other  and  to  each  other's 
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lightened  reason  and  conscience  of  publicists  and  jurists  as  just 
and  right  among  nations  in  dealing  with  each  other.^ 

Distinction  may  be  drawn  between  international  law  and  the 
law  of  nations,  in  some  respects,  though  these  terms  are  often 
used  as  convertible,  and  properly  so  used  for  the  most  part. 
The  former  is  law  between  or  among  nations,  jus  inter  gentes, 
while  the  latter  is  hroa-der,  jus  gentium,  and  may  comprehend  all 
the  laws  of  nations,  not  merely  those  governing  their  intercourse. 
Conflicts  between  those  general  laws  give  rise  to  questions  which 
properly  come  within  the  domain  of  international  law;  wherever 
different  national  systems  clash,  there  the  publicist  finds  occasion 
to  apply  the  recognized  rules  of  intercourse  which  Christian  na- 
tions have  adopted  ;  but  wherever  the  systems  agree,  the  broader 
designation  is  applicable  and  rather  preferable.^ 

It  is  proposed  here  to  treat  the  rule,  or  system  of  rules,  gov- 
erning intercourse  among  civilized  and  enlightened  peoples, 
rather  than  to  descant  upon  the  general  systems  of  jurisprudence 
prevailing  in  different  countries.  Conflicts  between  those  sys- 
tems will  not  be  treated,  except  those  interfering  with  national 
intercourse. 

2.  Divisicns. — International  law  may  be  divided  into:  a.  The 
moral  or  natural  rules,  deducible  from  reason  and  conscience,  ap- 
plicable to  nations  in  their  intercourse.  What  ought  to  be  th6 
measure  of  obligation  among  them  is  that  measure,  if  it  can  be 
ascertained.  Publicists  have  differed  about  this;  and  -  modern 
writers  have  sought  to  reconcile  them  by  saying  that  one  school 
has  written  of  what  ought  to  be;  and  another,  of  what  is  the  law 
among  nations.     But  what  is  the  final  resort   of  an   enlightened 

subjects.     It  is  the  jus    inter  gentes  as  divides  the  law  of  nature  into  that  of 

distinguished   from    the  jus  gentium"  man,  and  that  of  states;   and  the  latter 

Bouvier's  Law  Diet.  is,  according  to  him,  what   we   usually 

1.  The  duties  of  men,  of  subjects,  of  call  the  law  of  nations.  'The  maxims,' 
princes,  of  lawgivers,  of  magistrates  he  adds,  'of  each  of  these  laws  are 
and  of  states,  are  all  parts  of  one  con-'  precisely  the  same;  but  as  states,  once 
sistent  system  of  universal  morality,  established,  assume  personal  properties, 
Between  the  most  abstract  and  elemen-  that  which  is  termed  the  natural  law, 
tary  maxim  of  moral  philosophy,  and  when  we  speak  of  the  duties  of  indi- 
the  most  complicated  controversies  of  viduals,  is  called  the  law  of  nations 
civil  or  public  law,  there  subsists  a  con-  when  applied  to  whole  nations  or  states.', 
nection.  The  principle  of  justice,  This  author  has  well  observed,  that  the 
deeply  rooted  in  the  nature  and  interest  law  of  nations  is  the  law  of  nature  ap- 
of  man,  pervades  the  whole  S3stem,  and  plied  to  states  or  nations.  But  we  shall 
is  discoverable  in  every  part  of  it,  even  see,  in  the  course  of  this  work  that  he 
to  its  minutest  ramification  in  a  legal  was  mistaken  in  the  idea  that  the  law  of 
formality,  or  in  the  construction  of  an  nature  does  not  suffer  any  necessary 
article  in  a  treaty.  Mackintosh,  Mis-  change  in  that  application,  an  idea, 
cellaneous  Works,  p.  183.  from    which    he    concluded    that    the 

2.  "Hobbes,  in  whose  work  we  dis-  maxims  of  the  law  of  nature  and  those 
cover  the  hand  of  a  master,  notwith-  of  the  law  of  nations  are  precisely  the 
standing  his  paradoxes  and  miserable  same.  Puffendorf  declares  that  he  un- 
maxims, — Hobbes  was,  I  believe,  the  reservedly  subscribes  to  this  opinion 
first  who  gave  a  distinct,  though  imper-  espoused  by  Hobbes.  He  has  not, 
feet,   idea  of  the  law  of  nations.     He  therefore,  separately  treated  of  the  law 
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judge  in  determining  a  question  between  litigants?  In  the  ab- 
sence of  any  written  law,  and  of  any  common  rule  established  by 
usage  and  recognized  by  general  consent,  he  asks :  What  is  natu- 
rally just  ?  and  he  decides  accordingly.  So,  when,  between  na- 
tions, there  is  a  dispute  which  neither  prior  treaty  nor  established 
usage  has  settled,  resort  must  be  had  to  an  enquiry  into  the 
natural  rights  of  the  parties,  and  to  justice  and  conscience.  The 
publicist  must  recognize  the  forum  of  conscience  when  deciding 
such  questions  between  nation  and  nation,  just  as  a  judge  upon 
the  bench  does  when  adjudicating  between  man  and  man.  In 
this  sense  there  is  such  a  thing  as  the  moral  code,  or  the  rule  of 
natural  right,  to  be  observed  by  nations  in  their  relations  towards 
each  other.^ 

How  this  international  morality  is  to  be  designated  and  staked 
out  cannot  be  more  definitely  stated  than  to  say  that  the  opinions 
of  jurists  and  publicists  of  acknowledged  standing  and  recognized 
ability  are  generally  received  as  valuable,  if  not  conclusive,  as  to 
what  is  just  or  unjust  among  nations.^  Their  general  principles 
may  be  confidently  received.  The  application  of  those  principles 
to  particular  cases,  however,  must  be  left  to  the  judgment  of  ar- 
biters appointed  to  settle  particular  disputes  among  national 
powers.* 

The  publicists  have  differed  as  to  the  nature  and   effect  of  the 


of  nations,  but  blended  it  with  the  law 
of  nature."  Vattel's  L^w  of  Nations 
(Chitty),  preface,  p.  lo. 

1.  The  moderns  are  generally  agreed 
in  restricting  the  appellation  of  "the 
law  of  nations"  to  that  system  of  right 
and  justice  which  ought  to  prevail  be- 
tween nations  or  sovereign  states. 
They  differ  only  in  the  ideas  they  en- 
tertain of  the  origin  whence  that  s\'Stem 
arose,  and  of  the  foundations  upon 
which  it  rests.  The  celebrated  Grotius 
understands  it  to  be  a  system  estab- 
lished by  the  common  consent  of 
nations;  and  he  thus  distinguishes  it 
from  the  law  of  nature,  "When  several 
persons,  at  different  times  and  in  various 
places,  maintain  the  same  thing  as  cer- 
tain, such  coincidence  of  sentiment 
must  be  attributed  to  some  general 
cause.  Now,  in  the  question  before  us, 
that  cause  must  necessarily  be  one  or 
the  other  of  these  two — either  a  just 
consequence  drawn  from  natural  prin- 
ciples, or  a  universal  consent.  The  for- 
mer discovers  to  us  the  law  of  nature, 
and  the  latter  the  law  of  nations." 
Vattel's  Law  of  Nations  (Chitty), 
preface,  p.  8,  citing  De  Jure  Belli  et 
Pacis,  translated  by  Barbeyrac;  Pre- 
liminary Discourse,  §  41. 

2.  Natural  Law. — "The  term  natural 


law  is  here  used  for  those  rules  of  jus- 
tice which  ought  to  govern  the  conduct 
of  men,  as  moral  and  accountable  be- 
ings, living  in  a  social  state,  independ- 
ently of  positive  human  institutions  (or, 
as  is  commonly  expressed,  living  in  a 
state  of  nature),  and  which  may  more 
properly  be  called  the  law  of  God,  or 
the  divine  law,  being  the  rule  of  con- 
duct prescribed  by  Him  to  His  rational 
creatures,  and  revealed  by  the  light  of 
reason,  or  the  sacred  scriptures."  Law- 
rence's Wheaton's  Int.  Law,  p.  2. 

According  to  Vattel,  the  law  of  na- 
tions, in  its  origin,  is  nothing  but  the 
law  of  nature  applied  to  nations.  Law- 
rence's Wheaton's  Int.Tl^aw,  p.  12. 

3.  Application  of  Natural  Law. — 
There  certainly  exists  a  natural  law  of 
nations,  since  the  obligations  of  the  law 
of  nature  are  no  less  binding  on  states,  on 
men  united  in  political  society,  than  on 
individuals.  But  to  acquire  an  exact 
knowledge  of  that  law,  it  is  not  suf- 
ficient to  know  what  the  law  of  nature 
prescribes  to  the  individuals  of  the 
human  race.  The  application  of  a  rule 
to  various  subjects  cannot  otherwise 
be  made  than  in  a  manner  agreeable 
to  the  nature  of  each  subject.  Hence, 
it  follows,  that  the  natural  law  of  na-  , 
tions  is  a  particular   science,  consisting 
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law  of  nations,  though  generally  agreeing  substantially  on  prin- 
ciples.* There  may  have  been  fallacies  in  their  reasoning  because 
of  the  frequent  use  of  the  terms  law  and  international,  each  in 
senses  different  in  the  same  argument.*  What  ought  to  be  the 
law  of  nations  is  succinctly  expressed  in  the  golden  rule.*  Con- 
sidered as  human  beings  aggregated,  a  nation  possesses  rights, 
and  has  obligations  resting  upon  it.     It  has  the  right  to  be  free, 


in  a  just  and  rational  application  of  the 
law  of  nature' to  the  affairs  and  conduct 
of  nations  or  sovereigns.  All  treatises, 
therefore,  in  which  the  law  of  nations 
is  blended  and  confounded  with  the  or- 
dinary law  of  nature,  are  incapable  of 
conveying  a  distinct  idea,  or  a  sub- 
stantial knowledge  of  the  sacred  law  of 
nations.  Vattel's  Law  of  Nations 
(Chitty),  preface,  p.  7. 

1.  Grotius  considers  the  law  of  na- 
tions as  a  positive  institution,  deriving 
its  authority  from  the  positive  c'onsent 
of  all,  or  the  greater  part  of  civilized 
nations,  united  in  a  social  compact  for 
this  purpose.  While  Rutherforth  de- 
nies the  existence  of  any  such  social 
union  among  nations,  and  concludes 
that  what  is  called  the  law  of  nations, 
when  applied  to  states,  is  nothing  more 
than  what  is  called  natural  law  when 
applied  to  individuals  as  parts  of  these 
collective  bodies.  Hobbes  and  Puflfen- 
dorf  also  consider  the  general  princi- 
ples of  natural  law,  and  the  law  of  na- 
tions, as  one  and  the  same  thing,  and  the 
distinction  between  them  as  merely 
verbal,  while  others  deiine  this  law  to 
consist  only  of  the  usages,  customs  and 
conventions  adopted  and  observed 
among  nations.  The  definition  here 
given  avoids  any  reference  to  those 
questions  which  have  been  so  much  dis- 
cussed by  publicists,  and  upon  which 
there  is  very  little  prospect  of  a  gen- 
eral agreement.  Halleck's  Int.  Law, 
p.  43,  citing  Vattel,  Droit  des  Gens, 
Prelim,  §  3;  Wheaton,  Elem.  Int.  Law, 
pt.  I,  ch.  I,  §  11;  Bentham,  Morals  and 
Leg.,  vol.  2,  p.  256;  Foelix,  Droit  Int., 
tit.  Pre.,  ch.  I,  §  i;  Poison,  Law  of  Na- 
tions, p.  i;  Manning,  Law  of  Nations, 
PP-  2,  57'  58.  etc. 

2.  Abuse  of  Terms. — The  expression 
"International  Law"  is  (Mr.  Justice 
Stephen  argues)  inexact,  ambiguous 
and  misleading,  because  it  is  applied  to 
a  variety  of  rules  and  principles,  some 
of  whicli  are  not  laiv,  while  the  remain- 
der are  not  international.  "  When  it 
is  applied   to  principles  and  rules  pre- 

'  vailing  between    independent    nations. 


the  word  'law'  conveys  a  false  idea,  be- , 
cause  the  principles  and  rules  referred 
to  are  not  and  cannot  be  enforced  by 
any  common  superior  upon  the  nations 
to  the  conduct  to  which  they  apply, 
When  it  is  applied  to  parts  of  the  law 
of  each  nation  in  which  other  nations 
are  interested,  the  word  'law'  is  correct, 
but  the  word  'international'  is  likeiy  \o 
mislead,  because  though  such  laws  are 
laws  in  the  fullest  sense  of  the  wcrd 
and  are  enforced  as  such,  they  are  the 
laws  of  each  individual  nation,  and  are 
not  laws  between  nation  and  nation." 
The  stipulations  of  treaties  are  given 
as  an  instance  of  the  first  class  of  rules, 
and  the  law  that  ships  may  be  confis- 
cated for  breach  of  blockade  as  an  ex- 
ample of  the  second.  .  Lawrence's  Es- 
says, p.  28. 

3.  Golden  Kule  of  .Nations. — The  gen- 
eral law  of  natural  society  is,  that  each 
individual  should  do  for  others  every 
thing  which  their  necessities  require, 
and  which  he  can  perform  without 
neglecting  the  duty  that  he  owes  to 
himself:  a  law  which  all  men  must  ob- 
serve in  order  to  live  in  a  manner  con- 
sonant to  their  nature  and  conformable 
to  the  views  of  their  common  Creator: 
a  law  which  our  own  safety,  our  hap- 
piness, our  dearest  interests,  ought  to 
render  sacred  to  every  one  of  us.  Such 
is  the  general  obligation  that  binds  us 
to  tbe  observance  of  our  duties.  Let  us 
fulfil  them  with  care,  if  we  would 
wisely  endeavor  to  promote  our  own 
advantage.  Vattel's  Law  of  Nations, 
(Chitty),  preliminaries,  Ix. 

Natural  RigM. — A  nation  is  an  aggre-    , 
gation   of  individuals,    and   has  "all  the 
rights  of  attack  and  defence  that  a  man 
in  a  state  of  nature  would  have  by  nat-     1 
ural  law.     Whatever  is  right    in   itself, 
such  a  one  could    lawfully    do.     What- 
ever is  right  in  itself,  a  nation  may  law- 
fully do.     There   being  .no   parliament 
or    tribunal   of  nations    to  agree  upon 
rules   of  right,  we   may   say  in  general  ' 
that  the  true  law  of  nations,  as  of  an  in- 
dividual   person,    is    the    law   of  God. 
Certainly  both  communities   and  indi- 


434 


J)ivision9. 


INTERNATIONAL    LAW. 


Divisions. 


to  enjoy  the  territory  on  which  it  stands,  etc.,  and  it  owes  to 
other  nations  all  that  it  may  reasonably  ask  of  them  for 
itself.^ 

b.  Common  or  Customary. — International  law  is  that  which  is 
tased  upon  the  usages  of  nations.  Maritime  law  is  an  illustra- 
tion. Commerce  has  given  rise  to  rules  of  trade  which  are  gener- 
ally recognized  and  observed.  Unwritten  law,  originating  in  cus- 
tom and  growing  into  favor  among  enlightened  nations  because 
of  the  convenience  and  facility  which  it  affo.rds  in  dealing  one 
with  another,  is  now  well  established  with  regard  to  most  of  the 
matters  that  concern  international  intercourse.* 

This  division  is  called,  by  JUDGE  STORY  and  others,  the  "cus- 
tomary law  of  nations,"  embodying  the  usages  which  have  been 
found  conducive  to  the  interest,  convenience  a.nd  rightful  privi- 
leges of  different  peoples  in  dealing  with  each  other.  What  the 
common  law  is  in  a  particular  country,  the  habit  of  nations  re- 
cognized by  christian  states  as  just  and  equitable,  and  constitut- 
ing a  system,  is  to  them.  And  those  states  hold  even  barbarous 
nations  to  this  system,  since  there  is  no  other  rule  when  there  are 


viduals  are  bound  to  act  justly,  merci- 
fully and  reasonably.  Morality  is  in- 
<;umbent  upon  both.  The  law  of  na- 
tions is  summarily  written  in  the  ten 
commandments. 

It  is  not  unjust,  unmerciful  or  un- 
reasonable for  a  man  or  a  nation  to  de-- 
fend  when  attacked.  Both  may  not 
only  take  the  antagonist's  weapons,  and 
all  -that  goes  to  strengthen  the  enemy, 
but  even  his  life,  if  necessary.  A  na- 
tion, in  self  defence,  may  not  only  crip- 
ple the  resources  of  the  enemy,  seize 
■  them,  appropriate  them,  destroy  them, 
but  he  may  also  take  the  life  of  the 
■enemy.  Waples  on  Proceedings  in 
Rem,  p.  372. 

1.  Natural  and  Necessary  Law. — "Na- 
tions," says  Wolf,  "do  not,  in  their 
mutual  relations  to  each  other,  acknowl- 
edge any  other  law  than  that  which  na- 
ture herself  has  established.  Perhaps, 
therefore,  it  may  seem  superfluous  to 
give  a  treatise  on  the  law  of  nations, 
as  distinct  from  the  law  of  nature.  But- 
those  who  entertain  this  idea  have  not 
sufficiently  studied  the  subject. 
_  "Nations,  it  is  true,  can  only  be  con- 
sidered as  so  many  individual  persons 
living  together  in  a  state  of  nature;  and, 
for  that  reason,  we  must  apply  to  them 
all  the  duties  and  rights  which  nature 
prescribes  and  attributes  to  men  in  gen- 
eral, as  being  naturally  born  free,  and 
bound  to  each  other  by  no  ties  but  those 
of  nature  alone.  The  law  which  arises 
from  this  application,  and  the  obligation 
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resulting  from  it,  proceed  from  that  im- 
mutable law  founded  on  the  nature  of 
man;  and  thus  the  law  of  nations  cer- 
tainly belongs  to  the  law  of  nature;  it 
is,  therefore,  on  account  of  its  origin, 
called  the  natural^  and  by  reason  of  its 
obligatory  force  called  the  necessary 
law  of  nations.  That  law  is  common 
to  all  nations;  and  if  any  one  of  them 
does  not  respect  it  in  her  actions,  she 
vioktes  the  common  rights  of  all  the 
others."  Vattel's  Law  of  Nations 
(Chitty),  preface,  p.  11. 

2.  The  principles  of  natural  justice, 
applied  to  the  conduct  of  states,  cortsid- 
ered  as  moral  beings,  must  therefore 
constitute  the  foundation  upon  which 
the  customs,  usages  and  conventions  of 
civilized  and  christian  nations  are 
erected  into  a  grand  and  lofty  temple. 
The  character  and  durability  of  the 
structure  must  depend  upon  the  skill  of 
the  architect,  and  the  nature  of  the  ma- 
terials; but  the  foundation  is  as  broad 
as  the  principles  of  justice,  and  as  im- 
mutable as  the  law  of  God.  Halleck's 
Int.  Law,  p.  51,  citing  Wheaton,  Elem. 
Int.  Law,  pt.  I,  ch.  i,  §  10;  Montes- 
quieu, Esprit  des  Lois,  liv.  1,  ch.  3; 
Ward,  Hist.  Law  of  Nations,  vol.  i,  ch. 
i;  Grotius,  De  Jur.  Bel.  ac  Pac,  lib.  i, 
ch.  I,  ij  14;  Leibnitz,  Juris.  Gent.,  pref.; 
Manning,  Law  of  all  Nations,  p.  59; 
Martens,  Precis  du  Droit  des  Gens,  §  9; 
Bowyer,  Universal  Public  Law,  ch.  5, 
7;  Mackintosh,  Miscellaneous  Works, 
p.  183.. 


Sivisiong. 


INTERNATIONAL  LAW. 


nivisions. 


no  compacts  to  bind  them,  except  the  general,  natural  or  moral 
law,  which  is  not  so  well  defined.* 

In  treating  hereafter  of  the  Jaws  of  war,  and  of  peace,,  and  of 
commercial  intercourse,  of  offences  against  nations,  and  of  all 
other  subjects  connected  with  international  intercourse,  it  will  be 
seen  that  the  common  or  customary  law  must  govern.*  It  is  not 
proposed  to  present  these  topics  in  order  under  this  particular 
•head,  but  the  legal  reader  will  perceive  readily  that  they  are  em- 
braced under  it  where  they  cannot  be  classified  under  the  next. 
It  is  convenient  to  treat  them,  however,  under  other  well  estab- 
lished classifications. 

c.  Conventional  international  law  is  that  which  is  established 
by  compacts  and  treaties.  It  is  not  general,  like  the  two  fore- 
going divisions,  but  is  binding  only  on  the  parties  to  compacts — 
on  the  particular  nations  which  contract  a  treaty.  The  two  or 
more  "  high,  contracting  parties "  which   enter  into  stipulations 


1.  "The  customary  law  of  nations  em- 
bodies," says  Mr.  Justice  Story, 
"those  usages  which  the  continued 
habit  of  nations  has  sanctioned  for  their 
mutual  interest  and  convenience."  As 
the  law  is  founded  on  the  tacit  or  im- 
plied consent  of  nations  as  deduced 
from  their  intercourse  with  each  other, 
in  order  to  determine  whether  any  par- 
ticular act  is  sanctioned  or  forbidden  by 
this  law,  we  must  enquire  whether  it 
has  been  approved  or  disapproved  by 
civilized  nations  generally,  or  at  least  by 
the  particular  nations  which  are  affected 
in  any  way  by  the  act.  Halleck's  Int. 
LawJ  p.  48,  citing  Wheaton,  Elem.  Irtt. 
Law,  pt.  I,  ch.  I,  §  o;  Story,  Miscel. 
Writings,  p.  ,S36;  Vattel,  Droit  des 
Gens,  prelim.,  §  25;  Heffter,  Droit  In- 
ternational, Vs;  Bello,  Derecho  Inter- 
nacional.  No.  Prel.,  §  5;  Wi'.dman,  In- 
ternational Law,  vol.  I,  ch.  i;  Poison, 
Law  of  Nations,  §  i ;  Manning;  Law  of 
Nations,  pp.  67  el  seq.\  The  Herstelder, 
I  Rob.  Rep.,  p.  115. 

Voluntary  Law. — Wolfins,  and  his 
abridger,  Vattel,  di.<itinguish  between 
particular  and  general  usages,  and  con- 
fine the  term  customary  to  the  former, 
and  introduce  a  third  division  of  the 
positive  law  of  nations,  which  they  call 
the  voluntary  laiv  of  nations  to  desig- 
nate that  universal  voluntary  lawof  usage 
or  of  custom,  which  has  been  establish- 
ed and  sanctioned  by  the  frequency  of 
its  recognition  and  the  numbers  who 
have  approved  of  it.  From  this  sub- 
division they  would  exclude  all  usages 
which  are  confined  to  particular  periods 
or  to  particular  nations  and  countries. 
Halleck's  Int.  Law,  p.  49,  citing  Vattel, 
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Droit  des  Gens,  prelim.,  §  25,  27;  Wol- 
fins, Jus  Gentium,  proleg.,  §  25;  Whea- 
ton, Elem.  Int.  Law,  pt.  i,  ch.  i,  J  9; 
first  edition,  §  13;  Chitty,  Com.  Law,, 
pp.  28,  29;  Wildman,  Int.  Law,  vol.  i, 
ch.  i;  Wheaton,  Hist.  Law  of  Nations, 
p.  139;  Bello,  Derecho  Internacional, 
No.  Prelim. J  §  4. 

2.  Customs  which  are  lawful  and  in- 
nocent are  binding  upon  the  states, 
which  have  adopted  them;  but,  those 
which  are  unjust  and  illegal,  and  in  vio- 
lation of  natural  and  divine  law,  have 
no  binding  force.  "When  a  custom  is  . 
generally  established,"  says  Vattel, 
"either  between  all  the  civilized  nations 
of  the  world  or  only  between  those  of  a 
certain  continent,  as  of  Europe  for  ex- 
ample, or  between  those  which  have 
most  frequent  intercourse  with  each 
other,  if  that  custom  is  in  its  own  na- 
ture indifferent,  and  much  more  if  it 
be  useful  and  reasonable,  it  becomes 
obligatorj'  on  all  the  nations  in  ques- 
tion, which  are  considered  as  having 
given  their  consent  to  it,  "and  are  bound 
to  observe  toward  each  other  as  long 
as  they  have  not  expressly  declared 
Ihcir  intention  of  not  observing  it  in  fu- 
ture. But  if  that  custom  contains  any- 
thing unlawful  or  unjust,  it  is  not 
obligatory;  on  the  contrary,  every  na- 
tion is  bound  to  relinquish  it,  since- 
nothing  can  oblige  or  authorize  a  viola- 
tion of  the  law  of  nature."  Halleck's- 
Int.  'Law,  p.  48,  citing  Vattel,  Droit 
des  Gens,  prelim.,  §  26;  Martens, 
Precis  du  Droit  des  Gens,  §  6;  Wild- 
man,  Int.  Law,  vol..  i,  ch;  i;  Manning, 
Law  of  Nations,  pp.  61-73;  FenningS  v. 
Lord  Grehville,  i  Taunt.  Rep.,  p.  246.. 
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bind  themselves  only.^  Vattel  says  that  the  treaty  making 
powers  are  justifiable  fn  forming  a  confederacy  for  the  purpose 
of  repressing  a  sovereign  who'  disregards  a  treaty  made,  who  de- 
serves to  be  treated  as  an  enemy  of  the  human  race.  This  can- 
not be  true,  unless  the  violator  is  a  party  to  the  treaty  ;  and, 
perhaps  the  learned  publicist  did  not  design  that  his  remark 
shoul4  be  given  greater  latitude.* 

To  render  a  treaty  mutually  obligatory,  there  should  be  free 
and  voluntary  concurrence  of  two  or  more  minds  (speaking  of 
the  artificial  persons  contracting  as  though  they  were  natural 
persons),  there  should  be  right  and  ability  to  contract,  and  there 
should  be  actual  contract. 

Nations,  competent  and  willing  to  treat  with  each  other,  are 
bound  to  carry  out  the  provisions  agreed  upon  in  perfect  good 
faith.  The  right  to  treat  carries  with  it  the  right  to  abrogate  a 
treaty  by  mutual  consent.  But  one  contracting  party  cannot  do 
this  alone  without  violation  of  its  honor  and  subjecting  itself  to 
the  liability  of  war.  Nor  can  one  alone  interpret  a  treaty  where 
misunderstanding  arises  between  the  parties.  Arbitrators  should 
be  chosen  to  decide  any  disputed  matter.  And,  if  a  treaty  has  a 
provision  fixing  a  time  during  which  it  shall  remain  in  force, 
neither  party  alone  is  competent  to  shorten  the  period.' 


1.  The  conventional  law  oY  nations  re- 
sults from  the  stipulations  of  treaties,and 
consists  of  the  rules  of  conduct  agreed 
upon  by  the  contracting  parties.  As 
such  an  agreement  binds  only  the  con- 
tracting parties,  it  is  evident  that  the 
conventional  law  of  nations  is  not  an 
universal,  but  a  particular  law.  Never- 
theless, as  these  agreements  are  not  al- 
ways limited  to  the  intercourse  of  the 
contracting  parties  with  each  other, 
but  extend  to  their  intercourse  with 
other  nations,  and  are,  moreover,  fre- 
quently intended  to  express  opinions  or 
to  establish  rules  of  action,  with  respect 
to  particular  points  or  questions  in  the 
law  of  nations;  they  belong  to  history, 
and  have  an  important  influence  in 
regulating  the  general  intercourse  of 
States,  and  in  modifying  and  determin- 
ing the  principles  of  international  law. 
Hence  the  stipulations  of  treaties  be- 
tween highly  civilized  nations  form  an 
important  branch  of  the  general  law  of 
nations.  Halleck's  Int.  Law,  p.  48, 
citing  Wheaton,  Elem.  Int.  Law,  pt.  i, 
ch.  I,  §  9;  Vattel,  Droit  des  Gens, 
prelim.,  §  24;  Wolfins,  Jus  Gentium, 
proleg.  325;  Poison,  Law  of  Nations, 
§  i;  Manning,  Law  of  Nations,  pp. 
74, 75.  etc.. 

2.  Customs. — Certain  maxims  and 
customs,  consecrated  by  long-  use,  and 


observed  by  nations  in  their  mutual  in- 
tercourse with  each  other  as  a  kind  of 
law,  form  the  customary  law  of  na- 
tions, or  the  custom  of  nations.  This 
law  is  founded  on  a  tacit  consent,  or,  if 
you  please,  on  a  tacit  convention  of  the 
nations  that  observe  it  toward  each 
other.  Whence  it  appears  that  it  is 
not  obligatory  except  on  those  nations 
who  have  adopted  it,  and  that  it  is  not 
universal  any  more  than  the  conven- 
tional law.  The  same  remark,  there- 
fore, is  equally  applicable  to  the  cus- 
tomary law,  viz.  that  a  minute  detail  of 
its  particulars  does  not  belong  to  a  sys- 
tematic treatise  on  the  Law  of  Nations, 
but  'that  we  must  content  ourselves 
with  giving  a  general  theory  of  it;  that 
is  to  say,  the  rules  which  are  to  be  ob- 
served in  it,  as  well  with  a  view  to  its 
eifects  as  to  its  substance;  and  with  re- 
spect to  the  latter,  those  rules  will 
serve  to  distinguish  lawful  and  innocent 
customs  from  those  that  are  unjust  and 
unlawful.  Vattel's  Law  of  Nations 
(Chitty),  prelim.,  Ixv. 

3.  Equality. — Modern  International 
Law,  of  which  Grotius  must  be  consid- 
ered the  father,  was,  in  its  origin,  an 
attempt  to  find  a  working  substitute  for 
the  exploded  theory  of  universal 
supremacy.  It  obtained  ^  rapid  and 
complete  success  because  it  pressed  into 
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3.  Sources  of  International  Law. — The  system  of  law  ■  recognized, 
among  nations  has  been,  derived  from  v.arious.  sources,  of  whiclij 
the-  following  may  be  specified:  the  writings  of  publicists;, 
treaties;  ordinances  governing  the  taking  and  adjudication  of 
prizes  of  war;  arbitrations  of  disputes  between  nations;  and  the 
settlement  of  questions  between  influential  powers  in  which  dis- 
tinct principles  are  formulated  and  acted  upon.* 

The  commercial  regulations  of  particular,  states  in  times  of 
peace,  and  the  rules  adopted  for  the  conduct  of  war  upon  the 
high  seas  have  proved  valuable  contributions,  since  they  have 
been  generally  adopted  when  found  worthy  of  imitation  by  other 
powers.* 

New  rules  are  added  to  the  international  code  from  time  to. 
time.  Principles,  once  established,  have  obtained  firm  footing;, 
and  additional  regulations  have  been  received  generally  among 
nations  only  after  they  have  been  found  useful  in  themselves  and 
in  accord  with  the  recognized  system.*     Treaties,  though  binding 


its  service  the  generally  received  doc- 
trine of  the  existence  of  a  state  and  a 
law  of  nature.  It  set  forth  that  since 
stales  had  no  common  superior  they 
were  in  the  same  condition  as  men  be- 
fore civil  governments  arose,  and,  like 
them,  were  ruled  in  their  mutual  inter- 
course by  natural  law.  Natural  law 
postulated  the  equality  and  independ- 
ence of  those  who  lived  under  it,  and, 
therefore,  all  fully  sovereign  states 
were  equal  and  independent.  Law- 
rence's EssayS)  p.  204. 

1.  Sources  of  International  Law. — i. 
Text  writers  of  authority,  showing 
what  is  the  approved  usage  of  nations, 
or  the  general  opinion  respecting  their 
mutual  conduct,  with  the  deiinitions 
and  modifications  introduced  by  general 
consent. 

2.  Treaties  of  peace,  alliance,  and 
commerce,  declaring,  modifying  or  de- 
fining the  pre-existing  international  law. 

3.  Ordinances  of  particular  states, 
prescribing  rules  for  the  conduct  of 
their  commissioned  cruisers  and  prize 
tribunals. 

4.  The  adjudications  of  international 
tribunals,  such  as  boards  of  arbitration 
and  courts  of  prize. 

5.  Another  depository  of  interna- 
tional law  is  to  be  found  in  the  written 
opinions  of  official  jurists,  given  ponfi- 
dentially  to  their  own  governments. 

6.  The  history  of  the  wars,  negotia- 
tions, treaties  of  peace,  and  other  trans- 
actions relating  to  the  public  intercourse 
of  nations,  may  conclude  this  enumer- 
ation  of  the   sources   of  international 


law.     Lawrence's  Wheaton's  Int.  Lawi- 
pp.  27-31. 

2.  Lavs  of  States. — The  9rdinances 
and  commercial  laws  of  particular 
states,  and  the  rules  prescribed  for  the 
conduct  of  their  commissioned  cruisers 
and  prize  tribunals,  may  also  be 're- 
ferred to  for  illustrations  of  the  volun- 
tary law  of  nations,  as  understood  and' 
practiced  by  such  states.  The}',  how- 
ever, should  be  investigated  with  cau- 
tion, and  are  received'only  as  particular- 
admissions  of  general  principles.. 
Nevertheless,  some  of  the  most'impor- 
tant  modifications  and  improvements  in' 
the  modern  law  of  nation?  have  thus, 
originated  in  the  ordinances  and  com- 
mercial regulations,  the  proclamations 
and  manifestoes  of  particular  states. 
"These  public  documents  furnish,  at  all 
events,"  says  Phillimore,  "decisive  evi- 
dence against  any  state  which  afterward, 
departs  from  the  principles  which  it  has 
thus  deliberately  invoked;  and,  in  every 
case,  thus  clearly  recognize  the  fact  that 
a  system  of  law  exists  which  ought  tO' 
regulate  and  control  the  internal  rela- 
tions of -every  state."  Halleck's  Int. 
Law,  p.  57,  citing  Poison,.  Law  of 
Nations,  §  3;  Phillimore  on  Int.  Law,, 
vol.  I,  5  57;  Wheaton,  Elem.  Int.  Law, 
pt.  I,  ch.  I,  §  12;  The  Santa  Cruz,  i. 
Rob.  Rep.,  p.  61. 

3.  New  Rules. — Since  1648,  Interna- 
tional law  has  had'  no  rival  system  toi 
contend  with.  It  has  been  enriched  by 
rriatiy  new  rules;,  and  some  of  its  origi- 
nal precepts  have  given  place  to  others 
deduced  from  the  changed  practice  of 
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only  the  parties,  have  contributed  much  to  the  general  stock  of 
public  law ;  for,  if  many  treaties  are  rhade  between  influential 
nations,  all  embodying  the  same  rule  or  principle,  it  is  likely  tO 
grow  into  general  respect,  so  that  nations,  not  parties  to  any  of 
the  treaties  will  come  to  act  upon  it,  and  finally  the  publicists 
write  it  down  as  part  of  international  law.^ 

4.  Sovereignty — a.  Attributes  of. — A  state  is  sovereign  when  it 
has  .the  supreme  power  of  controlling  its  citizens  or  subjects, 
declaring  war  and  peace^  making  and  enforcing  laws,  for  the  whole 
realm,  and  dealing  with  perfect  equality  in  its  intercourse  with 
the  other  sovereign  nations  of  the  earth.* 

Sovereignty  is  an  indivisible  quality.  Whether  found  in  one 
ruler  or  in  several  conjoined  ;  whether  in  a  single  state  or  in 
several  confederated  ;  whether  simple  or  complicated  in  any  par- 
ticular case,  it  is  always  a  unit,  not  susceptible  of  subdivision. 
More  than  orie  emperor  has  ruled  in  unison  over  a  people  at  one 
tirne ;  councils,  consistories,  many  persons  together,  may  wield  the 
supreme  authority,  but  that  authority  preserves  its  single  char- 
acter. In  the  United  States,  sixty  million  inhabitants  bear  the 
sovereign  rule,  and  exercise  much  of  their  internal  authority 
through  "  State  "  governments,  yet  is  there  one  sovereignty  only. 
It  is  necessarily  so.* 


modern  times.  It  has  altered  some- 
what in  the  process  of  growth;  but  the 
continuity  of  its  life  has  never  been 
broken;  and  any  change  that  may  take 
place  in  its  principles  seems  likely  to  be 
slow  and  gradual.  In  spite  of  modifi- 
cations and  additions,  it  stands  to-day 
the  same  in  all  essentials  as  Grotius  left 
it  in  1625.  Lawrence's  Essays,  p.  207. 
1.  Compacts. — Express  compacts  be- 
tween states,  and  treaties  of  peace, 
alliance,  and  commerce,  declaring,  modi- 
fying or  defining  the  rules  which  regu- 
late their  mutual  intercourse,  furnish 
another  fruitful  source  of  international 
law.  Such  treaties  and  conventions  are 
of  binding  force  only  upon  the  con- 
tracting '  parties,  and  they,  cannot 
modify  the  original  and  pre-existing  law 
of  nations  to  the  disadvantage  of  those 
states  which  are  not  direct  parties  to 
those  compacts;  but  Where  they  relax 
the  rigor  of  the  primitive  law  in  favor 
of  others,  or  furnish  a  more  definite 
rule  of  practice  in  matters  which  h&ve 
given  rise  to  confiicting  pretensions,  the 
conventional  laws  thus  introduced  are 
not  only  obligatory  upon  the  contract- 
ing parties,  but  constitute  a  rule  to  be 
observed  by  them  toward  the  rest  of  the 
world.  And  although  one  or  two 
treaties,  varying  from  the  general  usage  , 
and  custom  of  nations,  cannot  alter  the 


pre-existing  international  law,  yet  an 
almost  perpetual  succession  of  treaties, 
establishing  a  perpetual  rule,  will  go  very 
far  toward  proving  what  that  law  is  upon 
a  disputed  point.  Halleck's  Int.  Law,  p. 
60,  citing  Wheaton,  Elem.  Int.  Law, 
pt.  I,  ch.  1,  %  13;  Phillimore  on  Int. 
Law,  vol.  I,  §  52;  Poison,  Law  of 
Nations,  §  3;  Wildman,  Int.  Law,  vol. 
I,  ch.  i;  Manning,  Law  of  Nations,  p. 
74  et  seq.;  Bello,  Drecho  Internacional, 
No.  Prel.,  §  7;  HefFter,  Droit  Interna- 
tional, (j  8;  Masse,  Droit  Commercial, 
liv.  I,  tit.  2,  ch.  2;  Ortolan,  Diplomatie 
de  la  Mer,  liv.  1,  ch.  5. 

2.  Supreme  Authority. —  Sovereignty 
is  that  public  authority  which  com-  ^ 
mands  in  civil  society,  and  orders  and 
directs  what  each  citizen  is  to  perform 
to  obtain  the  end  of  its  institution. 
This  authority  originally  and  essen- 
tially belonged  to  the  bodv  of  the 
society  to  which  each  member  sub- 
mitted, and  ceded  his  natural  right  of 
conducting  hiinself  in  everything  as  he 
pleased,  according  to  the  dictates  of 
his  own  understanding  and  of  doing 
himself  justice.  Vattel's  Law  of  Na- 
tions (Chitty),  p.  12. 

3.  State  in  tlie  Union. — The  term 
State,  as  used  in  the  constitution  of  the 
United  States,  differs  in  meaning  frorn 
the   same    term   used   in    international 
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b.  Exercise  of  Sovereignty. — ^This  is  divisible.  Recurring  to 
our  own  country  as  an  illustration,  here  are  millions  of  reigning 
sovereigns,  but,  ex  necessitate,  the  exercise  of  the  power  is  dele- 
gated. It  is  impossible  for  each  man  and  woman  to  exercise  it 
directly.  The  sovereignty  is,  therefore,  delegated.  And  it  has 
been  found  convenient  to  divide  the  exercise  of  it  between  the 
federal  and  the  State  governments.  All  that  concerns  other 
nations  has  been  confided  to  the  former  for  exercise.  So  far  as 
international  law  is  concerned,  we  have  to  do  with  the  federal 
government  only,  of  the  two  agents  who  act  for  the  sovereign 
people,  who,  in  the  aggregate,  bear  the  supreme  rule.  The  States 
exercise  many  sovereign  powers — they  hang  citizens  pursuant  to 
their  respective  laws — but  they  exercise  no  powers  of  an  inter, 
national  character. ^^ 

c.  "  State  "  and  "  Sovereignty." — The  terms  "  state  "  and  "  sover- 
eign "  are  frequently  used  synonymously.  A  state  may  embrace 
several  races  under  one  authority,  constituting  a  single  nation. 

Sovereignty  is  divided  in  its  exercise  into  internal  and  external 
sovereignty.  The  former  springs  from  the  constitution  and  laws 
of  a  country:  the  latter  is  the  general  expression  of  national 
power  and  independence  towards  other  nations.  The  former  has 
no  reference  to  intercourse  with  other  states.^ 

Sovereign  states  are   deemed  equal.     Whatever  their  popula- 


law.     Texa,s  v.  White,    7  Wall.  (U.  S.) 
700.  \ 

In  the  constitution,  the  word  applies 
to  a  member  of  the  union;  so  there  can 
be  no  such  State  de  jure,  when  out  of 
connection  with  all  the  sister  States;  or 
when  its  constitution  has  been  so 
changed  as  to  render  it  no  longer  in 
harmony  with  the  federal  constitution. 
Scott  T'.  Jones,  5  How.  (U.  S.)  343,377; 
CheriDkee  Nation  v.  Georgia,  5  Pet. 
(U.S.)  I,  1.8. 

1.  Federation. — The  union  of  the 
United  States  of  America  by  the  fed- 
eral constitution  of  1787  is  regarded,  in 
international  law,  as  a  composite  state, 
or  supreme  federal  government.  So, 
also,  of  the  Republic  of  Mexico,  both 
as  a  confederation  of  states,  and  as  a 
more  central  organization  under  the 
departmental  system.  Halleck's  Int. 
Law,  p.  71,  citing  Phillimore  on  Int. 
Law,  vol.  I,  §  118  et  seq.\  Wheaton, 
Eiem.  Int.  Law,  pt.  i,  ch.  2.  fjf)  22,  34; 
Story  on  the  Constitution,  b.  3,  ch.  3; 
Martens,  Precis  du  Droit  des  Gens,  §  29; 
Heffter,  Droit  International,  ^§  21, '22. 

The  several  States  of  the  union  pos- 
sess none  of  the'  national  powers. 
McCulIoch  V.  Maryland,  4  Wh.  (U. 
S.)  316;  Cohens  v.  Virginia,  6  Wh.  (U. 
S.)   419;  Mcllvaine  v.  Cox,   4  Cr.   (U. 


S.)  209;  Buekner  11.  Finley, ,  2  Pet.  (U. 
S.)  i;86;  Bank  of  United  States  v., 
Daniel,  12  Pet.  (U.  S.)  32;  Rhode 
Ihland  I'.  Massachusetts,  12  Pet.  (U. 
S.)  657;  Dodge  V.  Woolsey,  iS  How. 
(U.  S.)  336;  United  States  v.  Reese, 
92  U.  S.  214;  United  Statfes  v.  Cruick- 
shank,  92  U.  S.  542;  Pennoyer  v.  Neff, 
95  U.  S.  714;  Crandall  v.  Nevada,  6 
Wall.  (U.  S.)  35;  In  re  Steamboat 
Josephine,  39  N.  Y.  ig. 

2.  Internal  and  External  Authority. — 
Sovereignty  is  the  supreme  power  by 
which  any  state  is  governed.  This  su- 
preme power  may  be  exercised  either 
internally  or  externally. 

Internal  sovereignty  is  that  which  is 
inherent  in  the  people  of  any  state,  or 
vested  in  its  ruler,  by  its  municipal  cpn- 
stitution  or  fundamental  laws.  This  is 
the  object  of  what  has  been  called  in- 
ternal public  law,  droit  public  interne, 
but  which  may  more  properly  be 
termed  constitutional  law. 

External  sovereignty  consists  in  the 
independence  of  one  political  society, 
in  respect  to  all  other  political  societies. 
The  law  by  which  it  is  regulated  has, 
therefore,  been  called  external  public 
law,  droit  public  externe,  but  may  more 
properly  be  termed  international  law. 
Lawrence's  Wheaton's  Int.  Law,  p.  36. 
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tion,  influence  or  power,  they  are  considered  equal  to  each  other 
with  respect  to  their  rights.  They  make  treaties  as  independent 
contracting  parties.^  It  is  said  that  sovereignty  may  be  quahfied 
by  treaty  stipulations  ;  unequal  alliances  established,  and  protec- 
tion extended  by  one  nation  to  another.  Hence  arises  the  term, 
"semi-sovereign  states,"  which  some  publicists  employ.  It 
would  be  better  to  say  that  some  states  are  restricted  in  the  ex- 
ercise of  their  sovereignty.  Tributary  states  cannot  be  said 
to  retain  their  sovereignty:  There  may  be  a  union  of  states, 
under  one  common  sovereignty,  while  they  are  not  tributary.  In 
such  case  they  would  constitute  but  one  state,  so  far  as  external 
sovereignty  is  concerned.  Other  nations  would  deal  with  them 
as  represented  by  their  federal  head.  Each  might  exercise  in- 
ternal sovereignty.  Distinction  must  be  drawn  (as  previously  re- 
marked) between  sovereignty  itself  and  its  exercise.  The  United 
States  of  America  furnish  a  good  illustration.  Each  State  exer- 
cises certain  powers  of  sovereignty,  while  the  federal  government 
exercises  the  external  sovereignty  wholly  and  exclusively;  but 
the  sovereignty  itself  is  vested  in  the  people.^ 

Much  has  been, written  on  the  subject  of  State  sovereignty 
under  the  idea  that  the  State  governments  themselves  are  sov- 
ereign powers ;  and,  on  the  other  hand,  it  has  frequently  been 
contended  that  the  sovereignty  of  the  Republic  is  lodged  in  the 
federal  government.  The  better  view  is,  that  each  citizen  is  a 
sovereign ;  that  the  entire  sovereignty  is  lodged  in  the  people  in 
the  aggregate  ;  that  the  people,  through  the  federal  government, 
wield  the  external  sovereignty,  and  also  the  internal  in  part ; 
that  they,  through  the  State  governments,  exercise  no  external 
sovereignty,  but  most  of  the  internal.* 

Sovereign  nations  have  the  rights  of  self  defence  and  preserva- 

1.  A  sovereign  state  is  generally  de-  Ray  v.  Thompson,  43  Ala.  434.  Their 
fined  to  be  any  nation  or  people,  what-  state  governments  de  facto,  however, 
ever  may  be  the  form  of  its  internal  have  been  held  to  be  binding  on  the 
constitution,  which  governs  itself  inde-  inhabitants  in  probate  and  other  mat- 
pendently  of  foreign  '  powers.  Law-  ters.  Cassell  v.  Backrack,  42  Miss. 
rence's  Wheaton's  Int.  I^aw,  p.  58,  cit-  56;  Thomas  v.  Taylor,  42  Miss.  651. 
<«.§■. Vattel,  Droit  des  Gens,  liv.  I,, ch.  I,  See  Shepherd  w.  Reese,  42  Ala.  329; 
§  4-  Chisholm  v.  Coleman,  43  Ala.  204. 

2.  International  law  does  not  recog-  3.  Organized  People,  a  State. — A  state 
nize  a  State  of  the  American  Union  as  is  a  body  politic,  or  societj'  of  men 
sovereign.  The  insurgents  during  the  united  together  for  mutual  advantage 
rebellion  "setting  aside  the  previous  and  safety.  Such  a  society  has  affairs 
State  governments,"  and  "making  war  and  interests  peculiar  to  itself,  and  is 
upon  the  United  States,  did  not  ac-  capable  of  deliberation  and  resolution; 
complish_  a  separation  of  those  govern-  it  is,  therefore,  regarded  as  a  kind  of 
ments  from  the  union.  Shortridge  v.  moral  person,  possessing  a  will  and  an 
Macon,  i  Abb.  (U.  S.)  58.  The  acts  understanding,  and  susceptible  of  rights 
of  their  legislatures  in  aid  of  rebellion  and  obligations.  From  the  nature  and 
were  nullities.  Luter  v.  Hunter,  30  design  of  such  a  society,  it  is  necessary 
Tex.  688;  Canfield  v.  Hunter,  6  Tex.  that  there  should  be  established  in  it  a 
712;  Thompson  v.  State,  31  Tex.  166;  public  authority,  to  order  and  direct 
Armistead  v.  State,  43  Ala.  340.  Com-  what  is  to  be  done  by  each  individual 
iare  Reynolds,  v.  Taylor,  43  Ala.  420,  in  relation  to  the  end  and  object  of  the 
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tion,  which  they  may  exercise  by  resort  to  war,  when  other  means 
are  inadequate.  Each  has  the  right  to  select  its  own  officers,  and 
make  its  own  laws,  provided  it  do  not  encroach  upon  the  rights 
of  other  powers.  ,  Equality  and  independence  are  among  the  es- 
sential attributes  of  a  state,  and  they  must  be  respected  as  also 
belonging  to  other  powers.*  A  state,  considered  as  an  artificial 
person,  is  held  to  moral  obligations.  These  spring  from  natural 
duty  or  from  conventional  stipulations.  They  are  not  destroyed 
by  a  change  of  government  or  by  any  act  of  the  obligor.  What- 
ever may  be  the  change  of  policy ;  whatever  the,  revolution  in 
government  occurring  in  any  particular  state,  other  nations  treat 
it  as  one  continuous  government,  bound  by  its  obligations. 
They  look  upon  it  as  a  government  de  facto,  troubling  themselves 
little  about  its  de  jure  character.  They  will  not  interfere  with  its 
domestic  affairs,  as  a  general  rule.  But  there  are  exceptions. 
Nations  may  rightly  interfere  when  it  has  done  something  threat- 
ening their  own  self-preservation,  tending  to  disturb  the  equality 
of  nations,  or  creating  such  a  state  of  things  as  to  render  inter- 
ference justifiable.  In  Europe,  nations  interfere  to  preserve  the 
"balance  of  power."  ^ 

5.  International  Intercourse. — A  sovereign  state  is  visually  repre- 
sented at  the  courts  of  other  nations,  in  times  of  peace,  by  per- 
sons authorized  to  attend  to  its  interests  of  a  national  char- 
acter. It  also  keeps  agents  in  the  principal  ports  of  other 
nations  to  attend  to  its  interests  in  commercial  affairs. 
The  former  are  said,  in  technical  phrase,  to  reside  "near"  the 
governments  to  which  they  are  accredited.  There  are  several 
classes  of  public  ministers :  ambassadors,  envoys,  ministers  pleni- 
potentiary, resident  ministers,  and  charges  d'affaires.  A  state  to 
which  any  of  these  is  sent  is  not  absolutely  bound  to  receive  him  ; 

association.  This  politic?'  a\ithoritj,  nacional,  pti  i,  ch.  i,  §  i;  Heffter 
whetiier  vested  in  a  single  individual  Droit  International^  §§  16-25;  Mer''" 
or  in  a  number  of  individuals,  is  prop-  Repertoire  verb.  Souverainete. 
erly  the  sovereignty  of  the  state.  This  1.  Equality. — The  doctririe  that  all 
term,  however,  in  international  law,  is  completely  sovereign  states  are  equal 
usually  employed  to  express  the  ex-  before  the  law  has  scarcely  ever  been 
ternal  rather  than  the  internal  character  challenged  since  the  days  when  Gro- 
of  a  nation,  with  respect  to  its  ability  or  tius  made  it  one  of  the  fundainental 
capacity  to  govern  itself,  independently  principles  of  his  system.  It  has  always 
of  foreign  powers.  been  admitted  that  the  more  powerful 
A  sovereign  state  may,  therefore,  a  state  is,  the  more  influential  it  will 
be  defined  to  be  any  nation  or  peo-  be,  but  it  has  been  asserted  at  the  same 
pie  organized  into  a  body  politic  and  time  that  superiority  in  power  and  in- 
exercising  the  rights  of  self  govern-  fluence  can  confer  no  legal  preeminence, 
ment.  Halleck's  Int.  Law,  p.  63,  cit-  The  smallest  and  weakest  of'independ- 
ing  Grotius,  De  Jur.  Bel.  ac  Pac,  lib.  ent  political  communities  has,  so  it  is 
I,  ch  I,  §  14;  Vattel,  Droit  des  Ger(s,  said,  exactly  the  same  rights  in  inter- 
liv.  I,  ch.  I,  §  4;  Wheaton,  Elem.  Int.  nacional  law  as  the  strongest  and  most 
Law,  pt.  I,  ch.  2,  §  12;  Burlamaqui,  extensive  empire.  Lawrence's  Essays, 
Droit  de   la    Nat.  et  des  Gens,  tome  4,  p.  208. 

pt.  I.   ch.   4;  Martens,   Precis  du  Droit        2.  Nations  or  states  are  bodies  politic, 

des  Gens,§§    16-19;  Garden,  De  Diplo-  societies  of  men  united  together  for  the 

matie,  liv.  i,  §  3;  Bello,  Derecho  Inter-  purpose    of    promoting    their   mutual 
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but  should  it  refuse,  it  could  hardly  expect  its  own  representative 
to  be  accepted  at  the  court  of  the  power  thus  refused  representa- 
tion. The  exchange  of  legates,  though  a  matter  of  comity,  is  so 
common  among  the  great  powers,  that  a  refusal  to  receive  one 
upon  other  than   personal  grounds  would   seem  to  be  unfriendly. 

Among  ministers,  ambassadors  rank  as  the  first  class;  but 
those  of  'the  second  may  be  clothed  with  powers  as  important. 
The  distinction  between  the  two,  formerly  very  nice,  is  now  al- 
most entirely  obliterated.  Ministers  resident  and  charges 
d'affaires  are  accredited  to  sovereigns,  as  well  as  ambassadors,  and 
their  functions  may  be  as  important.  Their  relative  rank  has 
been  much  discussed  by  the  older  publicists.^ 

Letters  of  credence  are  furnished  to  ministers  addressed  to  the 
powers  to  which  they  are  sent.  The  minister  has  an  authenti- 
cated copy.  In  this  letter,  his  authority  to  negotiate  a  treaty,  or 
any  other  especial  authorization,  maybe  expressed.  Besides  this,, 
he  usually  beai^s  private  instructions,  written  for  his  own  direc- 
tion, and  the  necessary  passport.  He  presents  his  letter  to  the 
foreign  minister  representing  the  government  to  which  he  goes, 
is  introduced  to  the  authorities  with  which  he  has  to  do,  and  to 
the  reigning  sovereign  or  the  chief  officer  of  the  republic,  as  the 
case  may  be.* 

Ministers,  are  not  generally  subject  to  the  jurisdiction  of  the 
government  to  which  they  are  accredited,  nor  are  their  families, 
private  and  official.  Even  their  dwelling  house  and  personal 
property  are  free  from  the  operation  of  the  local  law.  Under 
the  fiction  that  they  still  live  in  their  own  country,  they  and  their 
secretaries,  and  the  members  of  their  households,  and  their  ser- 
vjints,  are  held  not  amenable  to  either  civil  or  criminal  law  when 

safety  and  advantage  by  the  joint  efforts  regard.  The  resident  does  not  repre- 
of  their  combined  strength.  sent  the  prince's  person  in  his  dignity. 
The  law  of  nations  is  the  science  which  but  only  in  his  affairs."  .  ''Lastly, 
teaches  the  rights  subsisting  between  a  custom  still  more  modern  has  erected 
nations  or  states,  and  the  obligations  a  new  kind  of  ministers,  without  any 
correspondent  to  those  rights.  Vattel's"  particular  determination  of  character. 
Law  of  Nations  (Chitty),  Prelim.  49.  These  are  called  simply  ministers.,  to 
1.  In  the  tliird  class  are  included  min-  indicate  that  they  are  invested  with  the 
isters,  ministers  resident,  and  special  general  quality  of  a  sovereign's  manda- 
ministers  charged  with  a  particular  tories.  without  any  particular  deter- 
business,  and  accredited  to  sovereigns,  ruination  of  character."  Halleck's  Int. 
Vattel  thus  distinguishes  between  a  Law,  p.  204,  citing  Vattel,  Droit  des 
minister  resident  and  one  called  simply  Gens,  liv.  4,  ch.  6,  §§  73,  74;  Wheaton, 
minister,  and  gives  us  the  origin  of  the  Elem.  Int.  Law,  pt.  3,  ch.  i,  ^  6;  Real, 
name:  "The  word  resident  formerly  Science  du  Gouvernement,  tome  5,  p. 
only  related  to  the  continuance  of  the  49;  Home  on  Diplomacy,  §§  i,  11,  etc. 
minister's  stay,  and  it  is  frequent  in  his-  2.  An  ambassador  is  considered  as. 
tory  for  ambassadors  in  ordinary  to  be  peculiarly  representing  the  honor  and 
styled  onlj'  residents.  But  since  the  dignity  of  his  principal,  and,  if  the  rep- 
establishment  of  different  orders  of  resentative  of  a  monarchical  govern- 
ministers,  the  name  of  resident  has  ment,  he  has  been  regarded  as  entitled 
been  limited  to  ministers  of  the  third  to  the  dignity  and  exact  ceremonial  of 
order,  to  the  character  of  which  general  one  representing  the  person  of  his  sov- 
practice   has  annexed  a  lesser  degree  of  ereign.     Tlie  terms  ordinarj'  and  extra- 
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representing  their  country  at  a  foreign  court.  There  are  some  ' 
exceptions  to,  or  rather  modifications  of,  the  rule  of  nonresponst  - 
bility. 

If  the  minister  is  a  subject  of  the  country  to  which  he  is  ac- 
credited, he  continues  to  be  subject  to  its  laws.  Soj  also,  if  he  is 
in  the  employ  of  that  power  while  he  represents  another  country 
at  its  court.  So,  also,  if  he  voluntarily  makes  himself  a  party  to 
a  lawsuit.  So,  also,  if  he  is  engaged  in  a  conspiracy  against  the 
country  to  which  he  is  accredited.  In  the  last  mentioned  case  he 
is  so  far  responsible  that  his  person  and  papers  may  be  seized, 
and  he  may  be  sent  out  of  the  country  by  the  injured  power  with- 
out violation  of  its  amicable  relations  with  the  country  to  which 
the  unworthy  minister  belongs. 

For  criminal  offences  committed  by  a  minister's  domestics,  the 
offenders  should  be  sent  home  for  trial  by  the  minister  himself. 
He  may  discharge  them  from  his  service,  renounce  the  privilege 
which  appertains  to  himself  rather  than  to  them,  and  give  them 
up  for  punishment  under  the  local  law  of  the  country.  Ministers  . 
are  not  liable  to  taxation  under  the  law.  Their  imports  for 
family  use  are  exempt  from  tariff  duties.  They,  their  official 
families,  and  messengers  bearing  dispatches  to  them,  are  free 
from  visitation,  seizure  and  search.  As  a  general  rule,  they  may 
pass  through  other  countries  on  their  way  to  or  from  their  desti- 
nation without  the  usual  annoyances  to  which  travellers  are  sub- 
jected. This  is  a  matter  of  comity  rather  than  international 
duty.     It  extends  to  envoys  ^  and  charges  d'affaires.^ 

ordinary  are  applied  to  designate  the  which  they  are  accredited.  Thej'  are 
jtime  of  their  intended  residence  and  variously  named,  as  envoys,  envoys  ex- 
employment,  whether  for  an  indeter-  traordinary,  and  ministers  plenipoten- 
minate  period,  or  only  for  a  particular  tiary,  and  internuncios  of  the  pope.  ' 
or  extraordinary  occasion.  In  Europe,  Martens  says:  "A  distinction  is 
the  right  of  sending  ambassadors  is  made  between  the  envoy  and  the  envoy 
considered  as  exclusively  confined  to  extraordinary,  and  between  the  envoy 
crowned  heads,  to  the  great  republics,  extraordinary  and  the  plenipotentiary, 
and  to  other  states  entitled  to  royal  But  these  distinctions  have  no  influence 
honors.  Papal  legates  ,or  nuncios,  at  with  regard  to  precedence."  Halleck's 
Catholic  courts,  are  usually  ranked  as  Int.  Law,  p.  203,  czVaw^-Martens,  Precis 
ambassadors.  Halleck's  Int.  Law,  p.  du  Droit  des  Gens,  §  195;  Riquelme, 
203,  citiiig  Wheaton,  Elem.  Int.  Law,  Derecho,  Pub.  Int.,  lib.  2,  paps.  Ad.,  i, 
pt.  3,  ch.  I,  §  6;  Vattel,  Droit  des  Gens,  2;  Real,  Science  du  Gouvernement, 
liv.  4,  ch.  6,  §§  70-79;  Martens,  Precis  tome  5,  p.  42;  Wheaton,  Elem.  Int.  Law, 
du  Droit  des  Gens,  liv.  '7,  ch.  9,  (j  192;  pt.  3,  ch.  i,  §  6;  Home  on  Diplomacy, 
Martens,  Guide  Diplomatique,  §§  9,  13;  ,  §  i,  §  10;  Phillimore  on  Int.  Law,  vol. 
Home  on  Diplomacy,  §§  i,  9;  Philli-  2,  §  219;  Martens,  Guide  Diplbmatique, 
more.  Int.  Law,  vol.  2,  §  222  etseq.,  etc.  §  8,  14;  Hugedorn,  Discours  sur  le 
1.  Envoys  and  other  public  ministers  Rang,  etc.,  §  7;  Garden,  De  Diplomatie, 
not  invested  with  the  peculiar  character  liv.  5,  §§  3-6. 

which  is  supposed  to  be   derived   from        2.-  Charges  d'affaires,  near  the  courts 

representing    generally   the  dignity   of  of   the    monarchical   governments    of 

the  state  or  the  person  of  the  sovereign,  Europe,  are  not  accredited  to  the  sover- 

come    next    in    rank  to    ambassadors,  eigns,  but  to   the  ministers  of  foreign 

They  represent  their  principal  only  in  affairs.     They    are    divided   into    two 

,  respect  to  the  particular  business   com-  classes,  according  to  the  nature  and  ob- 

mitted   to   their  charge  at  the  court  to  ject  of  theij- appointments,  viz.,  charges 
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A  mission  may  be  terminated  when  its  object  has  been  accom- 
plished ;  when  its  time  has  expired;  when  the  minister  is  recalled 
by  his  own  government ;  when  he  is  sent  out  of  the  country  for 
cause  by  the  government  to  which  he  was  accredited ;  when  his 
diplomatic  rank  has  been  changed  ;'  when  he  has  withdrawn  him- 
self to  resent  some  indignity,  or  for  any  cause ;  when  the  sov- 
ereign to  which  he  was  accredited  has  died,  abdicated,  or  been 
removed :  and  when  war  has  been  declared  between  his  own 
country  and  that  to  which  he  was  accredited. 

When  the  minister  is  recalled  by  his  government,  it  is  usually 
by  a  formal  letter  sent  to  him  that  he  may  deliver  it  to  the  min- 
ister of  foreign  affairs,  who  thereupon  introduces  him  to  the  king 
or  other  exponent  of  sovereignty,  that  he  may  take  his  leave  in 
accordance  with  international  etiquette. 

A  letter  of  recall  and  its  attending  ceremonies  are  not  usual 
when  there  is  a  misunderstanding  between  the  two  governments 
and  the  minister  is  called  hopie  on  that  account. 

6.  Treaties. — The  mutual  consent  of  two  nations  to  certain 
stipulations  agreed  upon  by  their  respective  representatives, 
written  and  ratified,  are  subject  to  no  particular  form.^  Some 
are  made  by  those  representatives  pursuant  to  express  instruc- 
tions ;  others  are  made  under  powers  implied.  Agreements  of 
armistice,  capitulations,  and  other  matters  incident  to  war,  are 
examples  of  the  latter  class.  Should  an  instructed  commissioner 
exceed  his  powers,  the  treaty  would  yet  be  susceptible  of  ratifica- 
tion.^ 

A  treaty,  though  duly  ratified,  may  be  inoperative  because  of 
its  impracticability ;  because    of  a   mutual    mistake  by  the  con- 

d'affaires  ad  hoc,  who  are  originally  which  barelj'  fulfil  these  requirements, 
sent  and  accredited  bv  their  govern-  and  of  those  which  are  couched  in  solemn 
ments  in  that  capacity,  and  charges  form,  there  is  no  difference.  From  the 
d'affaires  far  interim,  who  are  substi-  moment  that  consent  on  both  sides  is 
tuted  in  the  place  of  the  minister  of  clearly  established,  by  whatever  means 
their  respective  nations  during  his  ab-  it  may  be  shown,  a  treaty'  exists,  of 
sence.  Halleck's  Int.  Law,  p.  205,  which  the  obligatory  force  is  complete. 
citing  Wheaton,  Elem.  Int.  Law,  pt.  3,  Hall  on  Int.  Law,  p.  275,  citing  De 
'ch.  I,  §  6;  Merlin,  Repertoire,  verb.  Marten's  Precis,  §  49;  Kluber,  §  143; 
Ministre, Public,  k  i;  Webster,  to  Am.  Heifter,  §  87;  Philliraore  II,  §  i;  Blunt- 
Charges  d' Affaires  at  Vienna,  June  Sth,  schli,  §  422. 

1S52;    Home  on   Diplomacy,    §§    i-n;         2    Requisites.^The   antecedent  con- 

Maillardiere,  Precis  du  Droit  des  Gens,  ditions  of  the  validity  of  a  treaty  may 

p  330;    Phillimore  on    Int.  Law,  vol.  2,  be  stated  as  follows:     The  parties  to  it 

§  ^20;  etc.  must   be   capable   of    contracting;    the 

1.  Form. — Usage   has   not  prescribed  agents   employed    must   be    duly   em- 

any   necessary    lorm    of   international  powered    to   contract   on   their  behalf; 

contract.     A  valid  agreement  is,  there-  the  parties  must  be  so  situated  that  the 

fore,  concluded   so  soon   as   one  party  consent   of  both   may  be    regarded   as 

has  signified  his  intention  to  do  or  to  re-  freely   given;    and   the   objects    of  the 

frain    from   a  given   act,   conditionally  agreement  must  be  in  conformity  with 

upon  the  acceptance  of  his  declaration  of  law. 

intention  by  the  other  party  as  consti-         All  states  which  are   subject  to  inter- 

tuting  an  engagement,  and   so   soon   as  national  law  are  capable  of  contracting 

such    acceptance   is   clearly   indicated,  for   whatever  object    they    may    wish. 

Between  the  binding  force  of  contracts.  The  possession  of  full  independence  is 
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tracting  parties ;  or  because  of  a  change  of  circumstances  beyond 
the  control  of  either  nation  of  such  a  character  as  to  render  the 
treaty  futile. 

Each  contracting  party  is  governed  by  its  own  municipal  laws, 
in  making  a  treaty,  while  both  are  alike  subject  to  international 
law.  Impediments  in  the  way  of  one  party  owing  to  its  own 
municipal  regulations,  should  have  effect  before  the  makiijg  of  the 
treaty.  It  is  too  late  afterwards  to  urge  them  as  a  reason  for 
violating  it.^  , 

Once  made,  a  treaty  must  be  considered  as  a  part  of  the  su- 
preme law  of  the  land.  It  must  be  so  considered,  though  made 
with  one  of  the  weakest  nations  of  the  earth.  When  a  treaty 
has  been  signed,  and  its  ratification  is  pending,  it  must  be  held  ■ 
sacred  till  the  respective  powers  have  had  time  to  ratify  it.^  If 
one  nation  has  already  ratified,  it  cannot  violate  the  terms  without 
disgrace,  while  the  other  party  h^s  not  yet  had  time  to  ratify  or 
reject  it.  The  passage  of  a  law  in  conflict  with  the  treaty  at  this 
stage  of  the  negotiation  would  be  repugnant  to  the  law  of  na- 
tions. The  recent  action  of  congress  in  passing  a  bill  pro- 
hibiting  Chinese    immigration    before  knowing  that  China  had 


accompanied  by  full  contracting  power, 
but  the  nature  of  the  bond  uniting  mem- 
bers of  a  confederation,  or  joining  pro- 
tected or  subordinate  states  to  a  superi- 
or, implies  either  that  a  part  of  the 
power  of  contract  normally  belonging 
to  a  state  has  been  surrendered,  or  else 
that  it  has  never  been  acquired.  All 
contracts,  therefore,  are  void  which,  are 
entered  into  by  such  states  in  excess  of 
the  power  retained  bj  or  conceded  to 
them  under  their  existing  relations  with 
associated  or  superior  states.  Hall  on 
Int.  Law,  p.  272,  citing  Bluntschli,  § 
403;   Vattel,  liv.  2,  ch.  12,  §   155;  Calvo, 

h  579- 

1.  Different  Kinds  of  Treaties. — Trea- 
ties are  of  various  kinds.  They  may 
define  private  relations,  like  commercial 
treaties,  or  political  relations.  They 
may  be  temporary  or  of  unlimited  dura- 
tion, and  among  the  latter,  some,  or 
some  provisions  which  they  contain, 
nnay  be  dissolved  by  war,  and  others, 
intended  to  regulate  intercourse  during 
war,  may  be  perpetual.  They  may  se- 
cure co-operation  merely,  as  treaties  of 
alliance,  or  a  closer  union,  as  confedera- 
tions, or  the  uniting  of  two  or  more 
states  into  one.  All  the  intercourse  of 
nations  may  come  under  the  operation 
of  treaties,  and  they  may  reach  to  the 
-explanation  or  alteration — as  far  as  the 
parties  are  concerned — of  international 
law.     Hence  the  importance  of  collec- 


tions of  treaties  and  of  the  history  of 
diplomatic  intercourse. 

Besides  these  leading  divisions, 
treaties  may  differ  from  one  another  in 
various  ways.  They  may,  for  instance, 
be  made  by  the  treaty  inaking  powers 
in  person  or  by  their  agents,  may  be. 
open  or  secret  or  with  articles  of  both 
kinds,  may  be  absolute  or  conditional, 
rhay  contain  promises  of  performance 
on  one  or  on  both  sides,  may  be  attended 
or  not  with  a  pecuniary  payment,  be 
revocable  at  the  will  of  either  party  or 
irrevocable.  They  may  be  principal  or 
accessory,  preliminary  or  definite. 
They  may  be  simple,  consisting  of  one 
engagement,  or  contain  many  articles, 
some  leading,  others  subordinate. 
They  may  contain  new  provisions,  or 
confirm  or  explain  old  ti-eaties.  Thus 
some  of  the  more  important  treaties,  as 
those  of  Westphalia  and  Utrecht,  have 
been  confirmed  many  times  ,  over. 
Woolsey  on  Int.  Law,  \  102. 

2.  Eatiflcation. — Except  when  an  in- 
ternational contract  is  personally  con- 
cluded by  a  sovereign  or  other  person 
exercising  the  sole  treaty  making  power 
in  a  state,  or  when  it  is  made  in  virtue 
of  the  power  incidental  to  an  official 
station,  and  within  the  limits  of  that 
power,  tacit  or  express  ratification  by 
the  supreme  treaty  making  power  of 
the  state  is  necessary  to  its  validity. 
Hall  on  Int.  Law,  p.  376. 
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acted  upon  a  pending  treaty,  cannot  be  successfully  defended.* 
Nations  are  free  to  make  treaties  provided  they  do  not  contra- 
vene the  rules  recognized  as  governing  all  nations.*  They  may 
even  acquire  rights  by  treaty  which  they  would  not  have  under 
those  general  rules  alone.^  In  treating,  however,  they  must  ob- 
serve all  the  essentials  of  international  contracts.* 

Nations  may  combine  to  enforce  the  observance  of  a  treaty. 
Those  not  parties  to  the  treaty  may  join  in  the  combination  when 
interested  in  its  observance.^ 


1.  violation  of  Treaty. — Treaties,  like 
other  contracts,  are  violated  when  one 
party  neglects  or  refuses  to  do  that 
which  moved  the  other  party  to  engage 
in  the  transaction.  It  is  not  every  petty 
failure  or  delay  to  fulfil  a  treaty  which 
can  authorize  the  other  party  to  regard 
it  as  broken, — above  all,  if  the  intention 
to  observe  it  remains.  When  a  treaty 
is  violated  by  one  party,  the  other  can 
regard  it  as  broken,  and  demand  re- 
dress, or  can  still  require  its  observance. 
Woolsey  on  Int.  Law,  §  io8. 

2.  Commercial  Treaties. — Since  a  na- 
tion has  a  full  right  to  regulate  herself 
in  commercial  affairs  by  what  is  useful 
or  advantageous  to  her,  she  may  make 
such  commercial  treaties  as  she  thinks 
proper;  and  no  other  nation  has  a 
right  to  take  offence,  providing  those 
treaties  do  not  affect  the  perfect  rights 
of  others.  If,  by  the  engagements  con- 
tracted, a  nation,  unnecessarily',  or 
without  powerful  reasons,  renders  her- 

.  self  incapable  of  joining  in  the  general 
trade  which  nature  recommends  be- 
tween nations,  she  trespasses  against  her 
duty.  But,  the  nation  being  the  sole 
judge  in   this   case,   other   nations    are 

■  bound  to  respect  her  national  liberty — 
to  acquiesce  in  her  determination,  and 
even  to  suppose  that  she  is  actuated  by 
substantial  .reasons.  .Every  commer- 
cial treaty,  therefore, .  which  does  not 
impair  the  perfect  right  of  others  is  al- 
lowable between  nations;  nor  can  the 
execution  of  it  be  '  lawfully  opposed. 
Vatfel's  Law  of   Nations  (Chitty),   p. 

HS- 

3.  Eights  Acquired  by  Treaty. — Men 

•and  sovereign  states  may,  -by  their 
•promises,  enter  into  a  perfect  obligation 
with  respect  to  each  other,  in  things 
where  nature  has  imposed  only  an  im- 
perfect obligation.  A  nation,  not  having 
naturally  a  perfect  right  to  carry  on  a 
■commerce  with  another,  may  procure 
it  by  an  ^agreement  or  treaty.  This 
right  is  then  acquired  only  by  treaties, 
.  -and  relates  to  that  branch  of  the  law  of 


nations  termed  conventional.  The 
treaty  that  gives  the  right  of  commerce 
is  the  measure  and  rule  of  that  right. 
Vattel's  Law  of  Nations  (Chitty),  p.  39. 
4.  Essentials. — Martens  says,  that  in 
order  to  make  a  treaty  obligatory,  the 
following  five  things  are  necessarily 
supposed:  ist.  That  the  parties  have 
power  to  contract.  In  other  words,  that 
the  person  or  authority  making  the 
treaty,  or  ratifying  it,  had  full  power  for 
that  purpose,  2nd.  That  they  have, 
consented.  The  form  of  such  consent 
is  entirely  unimportaijt,  provided,  it  is 
fully  and  clearly  declared.  3d.  That 
they  have  consented  freely.  The  con- 
sent must  have  been  a  voluntary  act  of 
the  contracting  party-  The  plea  of 
fear,  however,  cannot  be  opposed  to 
the  validity  of  treaties  between  nation 
and  nation,  except,  at  most,  in  cases 
where  the  injustice  of  the  violence  era- 
ployed  is  so  manifest  as  not  to  leave  the 
least  doubt.  4th.  That  the  consent  is 
mutual.  5th.  That  the  execution  is  pos- 
sible. The  last  two  requisites  are  too 
plain  to  require  explanation  or  com- 
ment. Halleck's  Int.  Law,  p.  895,  cit- 
ing Martens,  Precis  du  Droit  des  Gens, 
§  48;  Vattel,  Droit  des  Gens,  liv.  2,  ch. 
12,  §  157  et  seq.\  Phillimore  on  Int. 
Law,  vol.  2,  §  45;  Riquehne,  Derecho 
Pub.  Int.,  lib.  I,  tit.  I,  ch.  15;  Real, 
Science  du    Gouvernment,   tome  5,  ch. 

3.  §7- 

6.  Combinations  to  Enforce  Treaties. 

— "As  all  na!tions,"  says  Vattel,  "are  in- 
terested in  maintaining  the  faith  of 
treaties,  and  causing,  it  to  be  every- 
where regarded  as  sacred  and  inviolable, 
so  likewise  they  are  justifiable  in  form- 
ing a  confederacy  for  the  purpose  of 
repressing  him  who  disregards  it. 
.  .  .  Such  a  sovereign  deserves  to 
be  treated  as  an  enemy  of  the  human 
race." 

The  foregoing  remarks  of  Vattel, 
with  respect  to  nations  combining  to- 
gether for  the  punishment  of  a  state 
which   violated    its   treaty  stipulations, 
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Treaties  are  terminated  by  war,  and  all  dealings  between  ene- 
mies are  unlawful  unless  justified  by  necessity.^ 

It  is  now  becoming  the  practice  for  nations,  in  making  a  com- 
mercial treaty,  to  insert  an  article  by  which  they  agree  to  submit 
to  arbitration  any  question  that  may  arise  under  the  treaty.?^ 
This  important  advance  towards  the  amicable  adjustment  of  diffi- 
culties tends  to  an  improvement  in  international  law  itself.  The 
influence  of  the  great  powers  may  accomplish  it,  though  the 
claim  that  those  powers  have  authority  superior  to  that  of  other 
States  can  hardly  be  admitted.* 

a.  Construction  of  Treaties. — The  courts  follow  the  executive 
department  in  exposition  of  treaty  stipulations ;  that  is,  they 
allow  the  interpretation  which  that  department  puts  upon  an  inter- 
national agreement  to  have  .great  weight  when  it  is  not  deroga- 


are  not  sustained  by  later  authorities. 
A  plain,and  indisputable  violation  of  a 
treaty  is,  undoubtedly,  a  violation  of 
the  law  of  nations.  While  a  treaty  im- 
poses, on  the  one  hand,  a  perfect  obli- 
gation, it  produces,  on  the  other,  a 
perfect  right.  To  violate  a  treaty  is, 
therefore,  to  violate  a  perfect  right  of 
him  with  whom  it  was  contracted. 
Moreover,  such  violations  are  injurious 
to  other  states  who  are  not  parties  to 
the  treaty,  for,  in  the  words  of  Vattel, 
"we  can  no  longer  depend  on  the  conven- 
tions to  be  made,  if  those  that  are  made 
are  not  maintained."  Nevertheless, 
they  cannot  be  cl-assed  with  piracy,  or 
violence  to  the  persor.  of  an  ambassa- 
dor. One  who  openly  violates  the  ob- 
ligations of    a    treaty    will   incur   the 


oner  in  France,  for  his  own  subsistence, 
and  endorsed  to  an  alien  enemy,  the 
latter  was  allowed  to  enforce  it  on  the 
return  of  peace.  Halleck's  Int.  Law, 
p.  359,  citing  Kent,  Com.  on  Am. 
Law,  vol.  I,  p.  68;  Wheaton,  Elem.  Int. 
Law,  pt.  4,  ch.  I,  §  15;  Bynkershoek, 
Quaest.  Jur.  Pub.,  lib.  i,  ch.  21;  An- 
toine  V.  Morehead,  6  Taunton   Rep.,  p. 

237- 

2.  Arbitration. — Till  almost  ■  yester- 
day, arbitral  tribunals  have  been  consti- 
tuted on  the  spur  of  the  moment,  after 
the  quarrel  has  broken  out  and  other 
means  of  sfettling  .it  have  been  tried 
in  vain.  But  in  recent  years  the 
practice  ■  has  arisen  of  inserting  in 
treaties  of  commerce  clauses  binding 
the  contracting  parties  to  refer  to  arbi- 


disgrace  of  infamy  and  the  reproach  of  tration  any  differences  which  may  arise 
mankind,  but,  so  far  as  penal  conse-  '"-'- 
quences  are  concerned,  it  is  only  the 
injured  party  who  is  justified  in  resort- 
ing to  open  and  solemn  war  for  the 
purpose  of  inilicting  punishment.  Hal- 
leck's Int.  Law,  p.  893,  citing  Vattel, 
Droit  des  Gens,  liv.  2,  ch.  15,  §§  221, 
222;  Wheaton,  Elem.  Int.  Law,  pt.  4, 
ch.  4,  ij  8;  Phillimore  on  Int.  Law,  vol. 
2,  §  44;  Kent,  Com.  on  Am.  Law,  vol 
I,  p.  181;  Riquelme,  Derecho  Pub.  Int., 
lib.  1,  tit,  I,  ch.  15;  Heffter,  Droit  In- 
ternational, ^  104. 

1.  The  only  exceptions  to  this  strict 
and  vigorous  rule  of  international  juris- 
prudence are  "contracts  of  necessity, 
founded  on  a  state  of  war,  and  engen- 
dered by  its  violence."  All  ransom  bills 
come  under  this  exception,  as,  also,  bills 


between  them  regarding  the  subject 
matter  of  the  treaty.  This  is  a  distinct 
step  forward,  and  it  is  dvie  to  the  initia- 
tive of  Signor  Mancini,  till  lately 
Italian  minister  for  foreign  affairs. 
During  his  tenure  of  office  it  fell  to  his 
lot  to  make  or  renew  many  treaties  of 
commerce  between  Italy  and  other 
countries,  and  in  every  one  of  them  he 
succeeded  in  inserting  an  arbitral 
clause.     Lawrence's  Essays,  p  268. 

3.  The  "Great  Powers." — It  seems 
clear,  then,  that  the  six  great  powers 
have  by- modern  international  law  an 
authority  superior  to  that  of  other 
States,  but  that  the  method  of  exercis- 
ing it,  and  the, subject  matter  with  re- 
spect to  which  it  should  be  exercised, 
are  by  no   means   fully  defined.    They 


of  exchange  drawn  by  a  prisoner  in  the  depend  rather  upon  the  will  of  the 
enemy's  country  for  his  own  subsist-  powers  themselves,  and  the  circum- 
ence  In  the  case  of  a  bill  of  exchange  stances  of  each  particular  case,  than 
drawn  upon  England,  by  a  British  pris-     upon   any  general    rules.      The    same 
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tory  to  law.*  Should  a  treaty  be  inconsistent  with  local  law,  that 
would  be  no  argument  against  it,  for  it  is  a  part  of  the  supreme 
law,  and  legislative  enactments  must  give  way  to  it.* 

In  construing  our  treaty  with  Denmark,  which  gives  that 
country  all  the  commercial  advantages  accorded  to  the  most 
favored  nations,  the  supreme  court  held  that,  for  adequate  com- 
pensation, our  government  might  yet  give  another  nation  better 
tariff  rates  than  those  governing  imports  from  Denmark.^ 

7.  Neutrality  Laws. — It  is  the  duty  of  a  State  to  preserve  ami- 
cable relations  with  other  powers ;  not  only  to'  do  so  in  her  rela- 
tions with  them  as  a  government,  but  also  by  .requiring  her  own 
subjects  or  citizens  to  respect  the  rights  of  other  States.  In  fur- 
therance of  the  latter,  neutrality  laws  are  enacted  by  civilized 
nations  fixing  a  penalty  for  the  violation  of  neutral  duties  by 
their  subjects. 

This  duty  of  neutrality  renders  all  aid,  given  to  one  belligerent 
at  war  with  another,  not  only  wrongful  to  the  injured  party,  but 
also  a  crime  against  the  neutral  country  to  which  the  wrongdoer 
belongs,  if  the  aid  be  given  while  he  is  still  under  its  jurisdiction. 
Preparing  vessels,  in  the  United  States,  to  cruise  against  any  na^ 
tion  with  which  we  are  at  peace,  renders  the  vessel  culpable  by  legal 
fiction,  and  subjects'  the  personal  offender  to  severe  penalties  ;  and 
to  be  actually  engaged  in  "privateering"  against  such  a  nation  is 
the  chief  offence  against   our  neutrality   laws.*     To  leave   this 

thing  may  be  said  of  the  means  of  en-  3.  The  provision  of  the  "favored  na- 

forcing    obedience   to    their  decisions,  tion"  clause,  in  the  treaty  with  Denmark, 

There  is  no  definite  sanction  capable  of  held  not  violated  by  exacting  a  duty  on 

being  known  beforehand,   and   sure  to  sugar  greater  than   that  exacted  on  it 

fall  upon  any  state  which  sets  at  naught  from  the  Hawaiian  Islands — the  treaty 

the  award  t)f  Europe.     But   when  the  with    the    latter    power  providing  for 

great  powers  have  come  to  an  agree-  compensation  for  the  concession.     Bar- 

ment  on  any  question,  they  generally  tram  v.  Robinson,  122  U.  S.  116. 

find  means  to  make  their  decision  re-  4.  Neutrality  Laws. — Vessels  are  lia- 

spected.      Sometimes  one  or    two    of  ble  to   condemnation   for  being  fitted 

them  wage  actual  hostilities  against  the  out  as  privateers  to  cruise  against  bel- 

recalcitrant  state,  as  the  formal  or  in-  ligerent     powers    at     peace    with    the 

formal     mandatories     of    the     others.  United  States,  in   contravention   of  the 

Sometimes  a  naval  demonstration,  or  a  neutrality    laws   of  this    country,   and 

mere  threat  of  war,  is  sufficient.    Some-  American  citizens  engaged  in  fitting  out 

times  the  powers  consent  to   a  compro-  such   vessels   are  subject  to  punishment 

raise,  and  forego  a  portion  of  their  de-  under  those  statutes.     And  for  actually 

mands  on  condition  of  compliance  with  engaging  in  privateering  without  com- 

the  remainder.     We  have   not  yet  ar-  mission,  offending   vessels   and  persons 

rived  at  a  formal  European  Areopagus,  are  amenable  under  those  laws.    United 

Lawrence's  Essays,  p.  230.  States  v.  Guinet,   2  Dall.   (U.  S.)   321; 

1.  Construction. — The  construction  of  Talbot  v.  Janson,  3  Dall.  (U.  S.)  133; 
a  treatj'  by  the  executive  department  is  Geyer  v.  Michel,  3  Dall.  (U.  S.)  285; 
followed  by  the  courts  when  it  is  not  re-  Moodie  v.  The  Alfred,  3  Dall.  (U.  S.) 
pugnant  to  the  language  and  purpose  of  307;  Moodie  v.  The  Phoebe  Anne,  3 
the  treatj'.  Castro  v.  De  Uriarte,  16  Dall.  (U.  S.)  319;  U.  S.  v.  Quincy,  6 
Fed.  Rep.  93.  Pet.  (U.  S.)  445;  The  Arrogante  Barce- 

2.  A  treaty  supersedes  all  local  stat-  lones,  7  Wheat.  (tJ.  S.)  496;  The 
utes.  KuU  V.  KuU,  37  Hun  (N.  Y.)  Irresistible,  7  Wheat.  (U.  S.)  51^1;  La 
476.  Armistad  de  Rues,  5    Wheat.   (U.   S.) 
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country  with  a  vessel  to  be  employed  as  a  "  privateer  "  against 
nation  with  which  the  government,  is  at  peace,  would  be  a  gros 
violation  of  those  laws ;  but  a  citizen  may  leave  it  with  intent  ti 
enlist  in  a  foreign  army,  without  offending  them.^ 

Should  a  privateer  be  commissioned  by  one  of  the  belligerents 
that  fact  would  not  relieve  from  the  penalty  of  sailing  from  thi 
country  to  aid  that  belligerent  against  a  nation  friendly  to  us.^ 

8.  Embargo  Laws. — The  laws  of  nations  recognize  the  right  o 
making  contingent  seizures,  captures  or  reprisals,  which  are  undei 
stood  under  the  term  embargo;  but  the  practice  is  little  favored 
and  is  unpopular  in  the  United  States.  When  employed  by  neu 
trals  for  the  piffpose  of  protecting  commercial  vessels  agains 
belligerents,  it  is  known  as  civil  embargo,  to  distinguish  it  fron 
hostile.  The  latter  is  a  species  of  reprisal  by  which  a  foreigi 
V  vessel  is  detained  in  port  pending  the  settlement  of  some  intei 
national  dispute  as  a  kind  of  security  against  a  threatenet 
■  wrong.3  , 

When  the  United  States  had  established  embargo  laws,  nothini 


385;  Swartz  V.  Ins.  Co.  of  N.  A.,  3 
Wash.  (C.  C.)  1 17;  Arnold  v.  Delcob, 
Bee  (U.  S.  D.  C),  5;  Kemball  v.  Rhine- 
lander,  3  Johns.  Cas.  (N.  Y.)  130;  The 
Gran  Para,  7  Wheat.  (U.  S.)  471. 

1.  It  is  not  a  crime  under  thd  neu- 
trality act  of  1818,  to  leave  this  country 
for  the  purpose  of  enlisting  in  a  foreign 
army.  3  Stat,  at  L.  447;  U.  S.  v.  Ka- 
zinski,  2  Sprague  (U.  S.  D.  C),  7;  The 
Santissima  Trinidad,  i  Brock.  (C.  C.) 
478. 

2.  "A  capture  made  by  a  vessel  fitted 
out  and  armed  in  an  American  port  in 
contravention  of  the  laws  of  neutrality, 
and  proceeding  thence  on  a  cruise,  can- 
not be  justified,  whether  the  vessel  was 
with  or  without  a  commission."  The 
Santa  Maria,  7  Wheat.  (U.  S.)  490; 
The  Fanny,  9  Wlieat.  (U.  S.)  659;  La 
Concepcion,  6  Wheat.  (U.  S.)  235. 

A  vessel  commissioned  with  intent  to 
violate  our  neutrality  laws  is  confis- 
cable.    U.  S.  Rev.  Stat.,  §  5283. 

"  Most  of  the  statute  in  which  this 
provision  is  found  appertains  to  per- 
tonal  prosecutions  '  for  the  violation  of 
neutrality;  and,  in  such  prosecution's 
the  forfeiture  of  the  vessel,  etc.,  may, 
perhaps,  be  pronounced  as  a  part  of  the 
penalty.  But  that  congress  meant  that 
proceedings  in  rem  might  be  instituted 
against  the  vessel  appears  from  the 
eighth  section  of  the  act  respecting  the  ■ 
seizure  of  such  vessel  with  her  prizes, 
and  the  restoration  of  such  prizes  'in 
the  cases  in  which  restoration  shall  be 
adjudged.' 


"The  prizes,  so  called,  illegally  cap 
tured  by  offenders,  are  not  prizes  in  th 
sense  of  the  law  of  nations;  they  ^  ar 
not  hostile  things  with  relation  to  th 
United  States,  but  are  adjudicate 
merely  for  the  pUrpose  of  doing  justic 
to  their  wronged  owners  by  restorin 
them;  «  firatis  aut  latronibus  capi 
dominium  non  mutant;  while  a  vess( 
is  clearly  a  thing  guilty  when  she  ha 
contravened  the  neutrality  laws,  and  i 
not  enemt  property,  unless  owned  b 
insurgent  enemies. 

Ther^  has  been  some  judicial  intei 
pretation  of  this  act,  though  none  re 
quiring  any  special  discussion  in  thi 
connection.  The  Estrella,  4  Wh.  (I 
S.)  298;  The  Gran  Para,  7  (U.  S.)  471 
The  Santa  Maria  (U.  S.)  490!  Th 
Monte  Allegre  (U.  S.)  520. 

The  Chapman  having  been  fitted  01 
within  a  loyal  state,  during  the  insur 
rection  in  this  country,  for  the  purpos 
of  cruising  against  the  commerce  of  th 
United  States,  under  a  letter  of  marqu 
issued  by  J.  Davis,  was  libeled  and  cor 
demned  on  the  instance  side  of  the  at 
miralty  court,  and  the  seizing  navi 
officers  were  denied  the  moiety,  tl 
court  holding  them  not  entitled  to 
either  under  the  law  of  prize  or  tl: 
acts  against  piracy."  Proceeds  of  tl 
Chapman,  4  Sawyer  "501;  Waples  0 
Proceedings  in  Rem,  p.  312. 

3,  An  embargo  (from  thi  Spanis 
and  Portuguese,  embar gar,  to  hinder  i 
detain,  the  root  of  which  is  the  same  1 
that  of  iar,  barricade)  is,  in  its  .sped 
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but  necessity  would  excuse  their  violation.^  Vessels  were  for- 
feited for  contravention  of  them,  and  if  a  liable  ve^el  escaped 
beyond  the  jurisdiction  so  that  she  could  not  be  prosecuted  in. 
rem,  an  action  would  lie  to  recover  double  her  value.^  The 
cargo  of  such  a  vessel  was  confiscable,  and  a  suit  for  double  its 
value  also  might  be  instituted  in  case  it  should  escape  by  going 
beyond  the  territorial  jurisdiction  of  the  United  States.  When 
a  cargo  prohibited  by  law  was  laden  at  an  interdicted  port  and 
brought  to  this  country,  there  was  legal  presumption  of  intent  to 
violate  the  statute.*  Where  there  was  not  design  to  export  pro. 
hibited  goods,  they  could  be  removed  from  one  vessel  to  another, 
in  one  of  our  ports,  without  contravening  the  embargo  laws.* 

The  jurisdiction  was  in  admiralty,  it  was  held,  even  when  pari: 
of  the  cargo  (of  a  vessel  and  cargo  proceeded  against)  had  been 
seized  upon  land.® 


sense,  a  detention  of  vessels  in  a  port, 
■whether  they  be  national  or  foreign, 
whether  for  the  purpose  of  employing 
them  and  their  crews  in  a  naval  expe- 
dition, as  was  formerly  practiced, 
or  for  political  purposes,  or  by 
■way  of  reprisals.  A  civil  embargo 
may  be  laid  for  the  purpose  of  national 
welfare  or  safety,  as'  for  the  protection 
of  commercial  vessels  against  the  rules 
of  belligerent  powers,  which  would  ex- 
pose them  to  capture.  .  .  '  A 
hostile  embargo  is  a  kind  of  reprisal  by 
one  nation  upon  vessels  within  its  ports 
belonging  to  another  nation  with  which 
a  difference  exists,  for  the  purpose  of 
forcing  it  to  do  justice.  If  this  measure 
should  be  followed  by  war,  the  vessels 
are  regarded  as  captured,  if  by  peace, 
they  are  restored. 

"This  species  of  reprisal,"  says  Kent 
(i,  6i),  "is  laid  down  in  the  books  as  a 
lawful  measure  according  to  the  usage 
of  nations,  but  it  is  often  reprobated, 
and  cannot  well  be  distinguished  from 
the  practice  of  seizing  property  found 
in  the  territory  upon  the  declaration 
of  war."     Woolsey  on  Int.  Law,  §    114. 

1.  The  evidence-  must  be  clear  and 
,  positive  of  that  necessity  which  will  ex- 
cuse a  violation  of  the  embargo  laws. 
The  Wells  v.  United  States,  7  Cranch 
(U.  S.)  22.  Compare  The  New  York, 
3  Wheat.  (U.  S.)  59;  United  States  v. 
Hayward,  2  Gall.  (U.  S.)  485. 

A  vessel,  sailing  from  one  port  of  the 
United  States  to  another,  was  obliged, 
from  irresistible  necessity,  to  put  into  a 
foreign  port  and  sell  her  cargo.  Held, 
that  she  was  not  guilty  of  a  violation  of 
the  embargo  laws.  The  William  Gray, 
1  Paine  (U.  S.)  16.     But  see  the  United 


States    V.    The  James   Wells,   3   Day 
(Conn.)  2g6. 

2.  A  forfeiture  of  the  vessel,  imposed 
by  the  embargo  laws,  cannot  be  en- 
forced after  she  has  arrived  within  the 
jurisdiction  of  a  foreign  power;  but  the 
United  States  must  then  resort  to  the 
penalties  ,  imposed  by  those '  laws,  and 
proceed  for  double  the  vessel  and  cargo, 
to  w'hich  it  is  entitled  upon  their  viola- 
tion. Parker  v.  United  States,  2  Wash. 
(U.  S.)  361. 

3.  Where  a  prohibited  cargo  is  taken 
in  at  a  prohibited  port,  and  brought 
into  a  port  of  the  United  States,  it  will 
be  presumed  that  the  cargo  was  laden 
with  an  intention  to  import  it  into  the 
U.S.  This  presumption  may,  however, 
be'  repelled  by  evidence.  U.  S.  v.  Shear- 
man, I  Pet.  C.  Ct.  98. 

Where,  after  a  vessel  had  taken  on 
board  a  cargo  to  be  carried,  the  em- 
bargo law  prevented  the  vessel  from 
sailing,  and  the  cargo  remained  on 
board  upwards  of  a  year,  when  it  was 
sold  at  the  port  of  shipment.  Held, 
that  the  owner  of  the  vessel  could  re- 
cover nothing  of  the  shipper,  either  in 
the  nature  of  freight  or  datnages. 
Kelly  V.  Johnson,  3  Wash.  (U.  S.)  45. 

4.  It  was  no  oifence  against  the  em- 
bargo laws  of  the  United  States  to  take 
goods  out  of  one  vessel  and  put  them 
into  another,  in  the  port  of  Baltimore, 
unless  it  were  with  an  intent  to  export 
them.     The  Juliana,  6  Cranch  (U.  S.) 

327- 

5.  The  Sea  Nymph  and  her  cargo 
were  seized  for  a  violation  of  the  non  - 
importation  laws,  in  importing  the 
goods  seized  into  the  port  of  Philadel- 
phia.    The  vessel  and  part  of  her  cargc 

51 


IToniiiteroourse  Laws     INTERNA  TION-AL    LA  W.        of  the  United  States. 

There  have  been  many  decisions  upon  the  construction  of  the 
embargo  laws,  the  bonds  required  thereunder,  etc.,  but  they  are 
now  of  comparatively  little  interest.* 

9.  Nonintercourse  Laws  of  the  United  States. — Congress  has  applied 
the  international  rules  of  nonintercourse  to  domestic  insurrec- 
tions,^ and  the  interdiction  extends  to  transactions  done  through 
agents.*  The  president,  however,  is  authorized  to  license  trade 
and  personal  intercourse.*  The  secretary  of  the  treasury  was 
empowered  during  the  rebellion  to  make  regulations  governing 
intercourse  with  some  portions  of  the  country  in  insurrection ; 
and  pursuant  thereto  he  published  rules  defining  "trade  districts,"^ 
"  supply  districts,"  etc.,  and  providing  for  the  trade  in  cotton  and 
other  things.^ 

Authority  to  license  trade  with  the  enemy  was  given,  not  to 
the  secretary,  but  to  the  president.  A  military  commander  was 
held  not  to  possess  that  authority.®     Under  the  secretary  of  the 


were  seized  in  the  river  Delaware,  and 
part  of  thie  cargo  after  it  had  been 
landed.  Held,  that  tlie  district  court 
sitting  in  admiralty  had  jurisdiction. 
Clark  V.  United  States,  2  Wash.  (U.  S.) 

519- 

1.  For  construction  and  effect  of  em- 
bargo bonds,  see  U.  S.  v.  Hall,  6  Cranch 
(U.  S.)  171;  Durousseau  v.  U.  S.,  6 
Cranch  (U.  S.)  307;  Odliniy.  Ins.  Co.  of 
Pennsylvania,  2  Wash.  (U.  S.)  312;  U. 
S.  V.  Dixey,  3  Wash.  (U.  S.)  15;  U.  S.  -t;. 
Mitchell,  3  Wash.  (U.  S.)  95;  IDixon  v. 
U.  S.,  I  Brock.  (U.  S.)  177. 

For  construction  and  effect  of  United 
States  embargo  laws,  see  Otis  v.  Bacon, 
7  Cranch  5S9;  Crowell  v.  McFadon,  8 
Cranch  94;  Otis  v.  Watkins,  g  Cranch 
339;  Speake  v.  United  States,  9  Cranch 
28;  Otis  V.  Walker,  2  Wheat.  _(U.  S.) 
18;  The  Cotton  Planter,  i  Paine  23; 
The  Paulina,  7  Cranch  52;  The  Active, 
7  Cranch  100;  The  Eliza,  7  Cranch  113; 
The  Catharine,  7  Cranch  349;  The 
William  King,  2  Wheat.  (U.  S.)  148; 
The  Sally,  i  Gall.  58;  The  Ann,  i  Gall. 
62;. The  Short  Staple,  i  Gall.  104;  The 
Argo,  I  Gall.  150;  The  Wasp,  i  Gall. 
140;  United  States  v.  Mann,  i  Gall. 
177;  The  Elizabeth,  i  Paine  10;  United 
States  V.  The  Little  Charles,  i  Brock. 

347- 

2.  U.  S.  Rev.  Stat.,  ^  5301.— The  inhi- 
bition of  trade  with  the  insurgents  dur- 
ing the  rebellion  was  not  only  by  act  of 
congress,  but  also  by  the  general  laws 
of  war,  so  that  courts  were  obliged  to 
take  note  of  the  illegality  of  a  contract 
between  enemies  whether  pleaded  or 
not.     Shotwell   v.  Ellis,  42  -Miss.  439. 


See  Mims  v.  Armstrong,  42  Miss.  429 
Compare  Websterz'.  Mahoney,  22  La. 
Ann.  593. 

3.  What  one  cannot  do  personally, 
he  cannot  do  through  an  agent,  so  as  to 
avoid  the  penalties  of  the  noninter- 
course laws.  Montgomery  v.  U.  S.,  J 
Ct.  of  CI.  648;  Howell  V.  Gordon,  40 
Ga.  302;  Conley  v.  Burson,  i  Heisk. 
(Tenn.)  145.  But  an  agent  previously 
lawfully  appointed  cannot  relieve  him- 
self of  obligations  to  his  loyal  princi- 
pal by  becoming  an  enemy,  or 
remaining  in  the  enemy's  country. 
Sands  v.  N.  Y.  etc.  Ins.  Co  ,  59  Barb. 
(N.  Y.)  556;  Robinson  v.  International 
etc.  Soc,  42  N.  Y.  54.  See  Furmanr. 
U.  S.,  5  Ct.  of  CI.  579;  Faulkner  v.  U. 
S.,  5  Ct.  of  CI.  6i2." 

4.  U.  S  Rev.  Stat,  §  5304. 

5.  Act  May  20th,  1862,  12  St.  at  L. 
404;  act  July  13th,  iS6i,  12  St.  at  L.  257; 
U.  S.  Rev.  Stat.,  §§  5312,  5319.  Under 
the  title  "Insurrection,"  U.  S.  Rev. 
Stat.,  p.  1024,  may  be  found  all  that  re- 
mains in  force  of  the  above  cited  non- 
intercourse  statutes. 

6.  Coppell  V.  Hall,  7  Wall.  (U.  S.) 
5156;  United  Slates  v.  Lane,8  Wall.  (U. 
S.)  185;  Hamilton  v.  Dillon,  21  Wall. 
(U.  S.);  The  Washita  Cotton,  6  Wall. 
(U.  S.)  521;  McKee  v.  U.  S.,  8  Wall. 
(U.  S.)  163.  These  cases  were  to  the 
effect  that  while  only  the  president 
could  grant  the  license,  the  secretary  of 
the  treasury's  regulations  thereunder 
were  binding;  and  the  r  permits  granted 
were  presumably  by  presidential  author- 
ity, though  issued  by  subordinate  of- 
ficers. 
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reasury's  regulations,  however,  the  presidential  licenses  were  re- 
;pected  and  facilitated,  while  other  permits  were  granted  by  sub- 
)rdinate  officers  presumably  under  the  authority  of  the  presi- 
lent.i 

The  supreme  court  applied  the  general  law  of  nonintercourse 
:o  the  territory  of  the  rebellion  in  this  country.^  The  earlier 
lonintercourse  laws  subjected  both  vessels  and  cargoes  to  confis- 
:ation ;  *  but  neutrals  were  excusable  for  apparent .  violations 
inder  circumstances  which  they  could  not  control.*  The  latter 
ivere  of  similar  import.* 

10.  Trade  License. — Commerce,  otherwise  illegal  in  war,  may  be 
specially  permitted.  Licenses  for  the  purpose  are  usually  re- 
stricted to  particular  persons,  to  certain  kinds  of  goods,  to  the 
[juantity  exchanged,  and  to  time  and  place.  There  may  be,  how- 
:ver,  general  licenses  when  war  has  been  suspended  for  a  period. 
Both  general  and  special  are  granted  by  supreme  authority,  or 
by  officers  presumably  acting  under  it.  There  is  such  presump- 
tion in  favor  of  licenses  issued  by  a  commanding  officer,  to  have 


1.  United  States  v.  Weed,  5  Wall. 
(U.  S.)  73;  Butler  v.  Maples.  9  Wall. 
(U.  S-.)  766;  Gaj's  Gold,  13  Wall.  (U. 
S.)  362;  Maddox  v.  U.  S.,  15  Wall.  (U. 
S.)  58. 

2.  United  States  v.  Lapene,  17  Wall. 
(U.  S.)  603;  Montgomery  v.  U.  S.,  15 
Wall.  (U.  S.)  395.  In  the  former  case 
it  said:  "All  commercial  contracts  with 
the  subjects  or  in  the  territory  of  the 
:nemy,  whether  made  directly  by  one 
person  or  indirectly  through  an  agent 
who  is  neutral,  are  illegal  and  void." 

3.  Older  Nonintercourse  Laws. — Un- 
Jpr  the  nonintercourse  laws  of  the 
United  States  which  existed  before  the 
rebellion,  vessels  were  liable  to  seizure, 
capture,  and  condemnation;  and  so 
were  their  cargoes.  Little  v.  Barreme, 
2  Cranch  i6g;  Murray  v.  The  Charm- 
ing Betsy,  2  Cranch  64;  Amory  v.  ■ 
McGregor,  14  Johns.  (N.  Y.)  24;  Clark  . 
V.  United  States,  3  Wash.  loi;  The 
New  York,  3  Wheat.  (U.  S.)  59;  The 
Anne  Maria,  i  Paine  256;  United  States 
V.  i,g6o  Bags  of  Coffee,  8  Cranch,  398; 
United  States  v.  The  Mars,  8  Cranch 
1.17;  The  Richmond,  9  Cranch  102;  10 
Hogsheads  Rum,  i  Gall.  188;  The  Rose, 

I  Gall.  211;  The  Mary,  i  Gall.  206;  The 
Boston,  I  Gall.  239;  The  Nancy  &  Car- 
oline, 3  Wash.  281 ;  An  Open  Boat,  5 
Mass. '232;  The  Adventure,  i  Brock. 
23.1;;  The  Patriot,  i  Brock.  407;  Graves 
V.  Tllford,  s  Duv.  (Ky.)  loS. 

4.  A  neutral  vessel  without  knowl- 
edge of  an  existing  or  impending  war, 
putting  into  harbor  during  a  storm  and 
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there  awaiting  orders  after  having  been 
prevented  from  going  out  by  a  mutiny 
of  her  crew,  did  not  thereby  violate  the 
Nonintercourse  act  of  1809.  (See««/e, 
Embargo.)  The  Fanny,  9  Cranch 
181.  See  The  Pitt,  8  Wheat.  371;  The 
Frances  and  Eliza,  8  Wheat.  398.  That 
act  applied  to  all  goods  of  British  man- 
ufacture, though  imported  into  a  neutral 
country  before  the  passing  of  the  act. 
10  Hogsheads  of  Rum,  i  Gall.  188;  The 
Rose,  I  Gall.  211;  The  Mars,  i  Gall. 
237.  Importation  in  violation  of  that 
act  was  completed  by  voluntary  arrival 
with  intent  to  unlade.  The  Mary,  i 
Gall.  206;  The  Boston,  1  Gall.  239.  If 
British  goods  are  laden  with  intent  to 
bring  them  into  the  United  States,  that 
is  held  to  be  intent  to  violate  the  act. 
The  Boston,  i  Gall.  239;  The  Nancy 
and  Caroline,  3  Wash.  281. 

5.'  The  nonintercourse  laws  passed 
during  the  rebellion  have  been  con- 
strued by  the  courts  in  several  cases. 
The  Reform,  3  Wall.  617;  The 
Washita  Cotton,  6  Wall.  521;  Mc- 
Krell  V.  Metcalf,  2  Duv.  (Ky.)  533; 
ijcathers  v.  Com.  Ins.  Co.,  2  Bush 
(Ky.)  296;  Mrs.  Alexander's  Cotton,  2 
Wall.  404;  United  States  v.  Weed,  5 
Wall.  62;  The  Cotton  Plant,  10  Wall. 
577;  United  States  -v.  Steamer  Hom- 
mever,  2  Bond  217;  McKee  v.  U.  S., 
8  Wall.  163;  Gay's  Gold,  13  Wall.  (U. 
S.)  362;  Maddox  v.  U.  S.,  15  Wall.  (U. 
S.>  i;8;  United  States  v.  La  Pene,  17 
Wall.  (U.  S.)  603;  United  States  v. 
Mora,  97  U.  S.  415. 
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effect  within  his  lines,  or  between  hfm  and  the  force  immediately 
opposing  when  there  is  agreement  for  the  purpose  with  the  op- 
posite commanding  officer.  Trade  hcenses  have  been  granted  for 
the  protection  of  an  enemy,  and  also  for  that  of  subjects  trading 
with  an  enemy. ^ 

The  license  must  not  only  be  issued  by  lawful  authority  (and 
when  issued  by  a  commanding  general  without  express  authoriza- 
tion by  the  'supreme  power,  it  can  only  be  justified  by  peculiar 
circumstances),  but  it  must  be  confined  strictly  to  its  terms  by 
the  person  or  persons  to  whom  it  has  been  granted.* 

A  trade  license  cannot  be  assigned.  The  trustworthiness  of 
the  person  to  whom  it  is  granted  is  taken  into  consideration  when 
the  permit  is  given ;  so  he  cannot  transfer  it  to  another.  It 
might  be  made  negotiable  by  the  grantor,  but  such  is  not  the 
usage.  Goods  brought  in  under  a  transferred,  unnegotiable  li- 
cense are  confiscable.^ 

Vessels  are  licensed  with  description  of  their  nationality.  If 
the  vessel  is  designated  as  neutral,  one  belonging  to  the  belliger- 
ent issuing  the  license  could  not  be  used  in  the  enterprise  con- 
templated— certainly  an  enemy  ship  could  not  be  employed.  It 
is  said  that  where  a  license  authorizes  enemy  goods  to  be  carried, 
there  is  an  implication  that  an  enemy  ship  may  be  used  for  the 
purpose.* 

A  ship,  licensed  to  import  specified  goods  is  protected  when 
going  out  for  them  in  ballast ;  and  the  converse  is  true ;  she  may 
safely  return  in  ballast  after  having  delivered  her  cargo  in  an 
enemy's  country,  under  license.  Should  the  vessel  so  abuse  her 
privilege  in  taking  out  goods  when  authorized  to  bring  a  cargo 
in,  or  in  returning  with  them  when  only  licensed  to  take  a  cargo 
out,  both  ship  and  cargo  would  be  liable  to  condemnation.^ 

Any  fraud  on  the  part  of  the  favored  trader,  such  as  taking 
out  or  bringing  in  goods  different  from  those  licensed,  or  a  greater 
quantity  than  that  authorized,  would  subject  them  to  confiscation, 
and  also  involve  the  ship  in  the  same  liability.® 

Violation  of  license  cannot  be  excused  on  the  plea  of  com- 
pulsion as  a  general  rule.     There  must  be  strict  observance  of  the 

1.  The  Hope,  i  Dodson  226;  The  3.  The  Jonge  Johannes,  4  Rob.  263; 
Charlotte,  i  Dodson  387;  The  Cos-  The  Acteon,  2  Dod.  48;  Fenton  v. 
mopolite,  4  Rob.  11;  Shiffner  t).  Gordon,  Pearson,  15  East  419;  Busk  v.  Bell,  16 
12  East  296;  Vandyke  v.  Whitmore,  i  East  3;  Feise  v.  Thompson,  i  Taunt. 
East  475;  Johnson  i).  Sutton,  Doug.  254.  122;  Morgan  t).  Oswald,  3  Taunt.  555; 

2.  "It  is  absolutely  essential  that  the  Warin  t;.  Scott,  4  Taunt.  605;  Flindt"!'. 
■will  of  the  grantor  shall  be  observed;  Scott,  5  Taunt.  674;  Robinson  v. 
that  only  shall  be   done  which   he   in-  Morris,  5  Taunt.  725. 

tended  to  permit;  whatever  he  did  not  4.  i  Duer  on  Ins.,  609  et  seq.\  llal- 

mean  to  permit  is  absolutely  interdicted,  leek's  Int.  Law,  p.  682. 

Hence,  the  party  who  uses  the  license  6.  Id.  683,  and  cases  there  cited, 

engages  not  only  for  fair  intentions,  but  6.  2  Wildman's  Int.  Law,  p.  256;  The 

for  an  accurate  interpretation  and  eice-  Jonge  Clara,  i  Edw.  371;  The  Nicoline, 

cution  of  the  grant."     1  Duer  on  Ins.,  i  Edw.  363;  The  Wolforth,  i  Edw.  365; 

598.  The  Cosmopolite,  4  Rob.  11. 
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terms  of  the  grant,  not  only  with  respect  to  quantity  and  quality 
of  the  goods  as  specified  in  the  grant,  but  also  with  respect  to 
the  route  indicated  and  the  destination  mentioned.  To  touch 
at  an  interdicted  port  without  permission  is  to  forfeit  the  license 
and  subject  the  ship  to  the  consequences  of  trading  without  it.* 
11.  Declaration  of  War. — There  is  not  now  any  formal  declara- 
tion of  war  notified  to  the  opposite  belligerent  as  a  general  rule.* 
The  cessation  of  peaceful  relations  is  ordinarily  indicated  by  the 
withdrawal  of  the  minister  resident  at  the  court  of  the  nation 
igainst  which  war  is  to  be  waged.  The  former  practice  of  an- 
nouncing war  by  heralds  has  grown  into  disuse.  Whether  there 
is  any  proclamation  of  war  or  not,  a  state  of  war  exists  when 
actual  hostilities  have  commenced.^  Declaration  of  war  may  be 
conditional.* 


1.  The  Catharine  Maria,  i  Edw. 
337;  The  Europa,  i  Edw.  341;  The 
Vrouw  Deborah,  i  Dod.  160;  The 
Manly,  i  Dod.  357;  Wainhouse  v. 
Cowie,  4  Taunt.  178;  The  Diana,  2 
Acton  54. 

2.  Notification  of  War. — It  is  not  nec- 
essary to  adopt  the  artificial  doctrine 
that  notice  must  be  given  to  an  enemy 
before  entering  upon  war.  The  doc- 
trine was  never  so  consistently  acted 
upon  as  to  render  obedience  to  it  at  any 
time  obligatory.  Since  the  middle  of 
last  century  it  has  had  no  sensible  in- 
fluence upon  practice.  In  its  bare  form 
it  meets  now  with  little  support,  com- 
pared with  that  which  it  formerly  re- 
ceived. In  the  form  of  an  assertion 
that  a  manifesto  must  be  published,  it 
is  so  enfeebled  as  to  be  meaningless. 
Hall  on  Int.  Law,  p.  321. 

A  state  of  actual  war  may  exist  with- 
out having  been  formally  declared  by 
eitlier  party,  equally  in  foreign  and  in 
civil  conflicts.  Prize. Causes,  2  Black 
.(U.S.)  635. 

A  declaration  of  war  by  congress 
does  not  imply  authorization  to  the 
president  to  extend  the  area  of  the 
United  States  by  conquest.  B'leming 
■V.  Page,  9  How.  (U.  S.)  603. 

Whether  war  exists  is  a  political 
question,  not  one  for  the  courts.  Sut- 
ton -u.  Tiller,  6  Coldw.  (Tenn.)  593. 
But  courts  should  take  cognizance  of 
the  fact  of  war.  Cuyler  v.  Ferrill,  [ 
Abb.  (U.  S.)  i6g.  They  note  the  close  of 
war  from  proclamation  by  the  political 
power.  Philips  v.  Hatch,  i  Dill.  571; 
Smart  v.  Mason,  2  Heisk.  (Tenn.)  223; 
United  States  v.  Anderson,  q  Wall.  (U. 
S.)  56. 

3.  Beginning  of  War. — If  a  declaration 
of  war  is  no   longer  necessary,  a  State 


which  enters  into  war  is  still  bound  (i) 
to  indicate  in  some  way,  to  the  party 
with  whom  it  has  a  difficulty,  its  altered 
feelings  and  relations.  This  is  done  by 
sending  away  its  ambassador,  by  a  state  ; 
of  nonintercourse,  and  the  like.  (2)  It 
is  necessary  and  usual  that  its  own  peo- 
ple should  have  information  of  the  new 
state  of  things,  otherwise  their  persons  , 
and  property  may  be  exposed  to  peril. 
(3)  Neutrals  have  a  right  to  know  that 
a  state  of  war  exists,  and  that  early 
enough  to  adjust  their  commercial 
transactions  to  the  altered  state  of  things, 
otherwise  a  great  wrong  may  be  done 
them.  Such  notice  is  given  in  mani- 
festoes. "These  pieces,"  says  Vattel, 
"never  fail  to  contain  the  justificative 
reasons,  good  or  bad,  for  proceeding  to 
the  extremity  of  taking  up  arms.  The 
least  scrupulous  sovereign  would  be 
thought  just,  equitable,  and  a  lover  of 
peace;  he  is  sensible  that  a  contrary 
reputation  might  be  detrimental  to  him. 
The  manifesto,  implying  a  declaration 
of  war,  or  the  declaration  itself,  which 
is  published  all  over  the  State,  contains 
also  the  general  orders  to  his  subjects 
relative  to  their  conduct  in  the  war." 
Woolsey  on  Int.  Law,  §  116. 

4.  Demand,  wltli  War  Contingent. — 
Declarations  of  war  may  be  either  ab- 
solute or  conditional.  Hostilities  result 
at  once  from  the  former  and  the  two 
nations  are  regarded  as  belligerents 
from  the  date  of  the  declaration.  But 
the  demand  of  the  one  power  upon  the 
other  may  be  accompanied  by  a  notifi- 
cation that  hostilities  will  be  com- 
menced unless  satisfaction  upon  some 
matter  specified  be  obtained  immediate- 
ly, or  within  a  certain  limited  time,  In 
this  case  the  war  dates  from  the,  com- , 
mencement  of  hostilities.     Sometimes, 
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The  fact  of  war  should  be  certain.* 

When  war  has  become  a  fact,  not  only  the  two  contending 
governments  are  hostile  to  each  other,  but  their  respective  sub- 
jects or  citizens  are  deemed  to  be  so.  Commerce  between  the 
contending  powers  and  their  allies  is  suspended.^  Not  only  all  the 
citizens  and  subjects  of  the  opposite  belligerent  power  are  deemed 
enemies,  but  the  enemy  character,  is  impressed  upon  all  their  prop- 
erty. This  principle  is  generally  held  by  the  civil  law  publicists. 
The  rule  has  been  so  relaxed  in  practice  that  it  is  not  usual 
among  nations  to  confiscate  property  of  enemies  found  upon 
land,  though  the  right  exists  if  the  nation  waging  war  chooses  to 
exercise  it.  So  far  has  the  rule  been  relaxed  that  some  writers 
hold  international  law  to  have  been  modified  in  this  respect. 
Certainly  it  has  been  so  far  modified  as  to  render  legislation 
necessary  to  authorize  and  direct  the  courts  to  take  action  in  the 
premises.  But  the  general  right  of  a  belligerent  to  cripple  the 
enemy  by  taking  from  him  the  wealth   and   resources,  which  are 


however,  it  is  very  difficult  in  such 
cases  to  fix  tlie  exact  point  where  bel- 
ligerent rights  begin,  and  when  the  du- 
ties of  neutrals,  and,  the  obligations  of 
subjects,  incident  to  the  new  relations 
of  the  two  states,  have  commenced. 
Halleck's  Int.  Law,  p.  355,  citing 
Grotius,  De  Jur.  Bel.  ac  Pac'.,  lib.  3, 
ch.  3,  \  7;  Vattel,  Droit  des  Gens, 
lib.  3,  ch.  4,  §  53;  Emerigon,  Traite  des 
Assurances,  ch.  12,  §§  4,  25,  etc. 

1.  War  Indicated. — War  between  in- 
dependent sovereignties  is,  and  ought  to 
be,  an  avowed  open  way  of  obtaining 
justice.  For  every  state  has  a  right  to 
know  what  its  relations  are  towards 
those  with  whom  it  has  been  on  terms 
of  amity, — whether  the  amity  continues 
or  is  at  an  end.  It  is  necessary,  there- 
fore, that  some  act  show,  fn  a  way  not 
to  be  mistaken,  that  a  new  state  of 
things,  a  state  of  war,  has  begun. 
Woolsey  on  Int.  Law,  §  115. 

When  a  sovereign  power  prosecutes 
its  rights  by  force  of  arms  against  an- 
other sovereign  power,  public  war  ex- 
ists. It  exists,  whether  there  has  been 
any  proclamation  of  war  or  not,  though 
many  "«rr'ters  have  contended  that  it 
docs  not  legally  exist  unless  declared 
by  the  sovereign.  In  this  they  follow 
Grotius,  who  says  that  the  law  of  na- 
tions demands  such  declaration  though 
the  law  of  nature  does  not.  Emerigon, 
Vattel  and  Puffendorff  support ,  this 
position,  though  Bynkershoek  takes  the 
Opposite  view.  Other  writers,  among 
them  Lord  Stowell,  following  Bynker- 
i^oek,  take  the  sensible  ground  that  war 


may  exist,  and  lawfully  exist,  without  a 
formal  declaration  by  either  belligerent. 

The  existence  of  war  is  a  fact;  and, 
when  nations  are  fighting  and  killing 
each  other,  it  cannot  alter  that  fact  if  , 
one  should  show  that  the  contest  had 
not  been  previously  declared  in  due 
form.  Waples  on  Proceedings  in 
Rem,  p.  37g. 

2  Commerce  Suspended. — War  puts 
an  end  at  once  to  all  dealings  and  all 
communications  with  each  other.  This 
is  equally  thedoctrineof  all  the  authori- 
tative writers  on  the  law  of  nations, 
and  of  the  maritime  ordinances  of  all 
the  great  powers  of  Europe.  It  was 
frequently  so  decided  by  the  congress 
of  the  United  States,  during  the  revo- 
lutionary war,  and,  again,  by  the 
supreme  court  of  the  United  States  dur- 
ing the  war  of  181 2.  This  doctrine 
renders  null  and  void  all  contracts  with 
the  enemy  during  the  war;  it  makes 
illegal  the  insurance  of  enemy's  prop- 
erty, prohibits  the  drawing  of  bills  of 
exchange  by  an  '  alien  enemy  on 
a  subject  of  the  adverse  government, 
the  purchase  of  bills  on  the  enemy's 
country,  or  the  remission  and  deposit  of 
funds  there,  and  the  remission  of  money 
or  bills  to  subjects  of  the  enemy.  All 
endeavors  at  trade  with  the  enemy,  by 
the  interventipn  of  third  persons,  or  by 
partnerships,  are  equally  forbidden,  and 
no  artifice  can  legalize  any  trade  com- 
munication, or  contract  of  whatsoever 
character,  without  the  express  per- 
mission of  the  government.  Halleck's 
Int.  Law,  p.  35S,  citing  Kent,  Com.  on 
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the  sinews  of  war,  if  he  deems  such  course  advisable,  remains 
intact.  And  the  property  of  private  citizens,  which  constitutes 
the  wealth  of  a  nation,  is  not  exempt. ^ 

Exceptions  to  this  rigorous  rule  have  been  found  in  debts  due 
to  foreign  creditors,  vessels  and  cargoes  within  the  enemy  country 
which  have  not  had  time  to  leave  since  the  commencement  of 
hostilities,  public  libraries,  and  other  property  usually  excepted 
by  the  publicists. 

The  general  doctrine  is  that  all  enemy  property  is  confiscable, 
but  not  justifiable  without  an  expression  of  legislative  will. 

a.  Rights  of  Property  in  Public  War. — The  right  of  a  nation  in 
war  to  appropriate  to  itself  property  belonging  to  citizens  or 
subjects  of  the  opposite  contending  power  is  based  upon  the 
legal  fiction  that  the  hostility  of  the  owner  is  imparted  to  his 
property.  Goods  are  captured,  not  because  they  are,  by  such  fic- 
tion, guilty  or  offending'  things,  but  because  they  are  hostile 
things.  Possession  or  control  by  an  enemy  is  equivalent  to  own- 
ership by  him,  so  far  as  the  right  of  capture  is  concerned ;  for 
nations  at  war  cannot  look  nicely  into  titles  and  determine  them 
under  the  municipal  law  of  the  opposite  belligerent.  All  prop- 
erty owned  or  controlled  by  an  enemy,  or  by  his  subjects,  is  pre- 
sumed to  strengthen  him,  and,  therefore,  it  may  be  taken  by  his 
foe  to  weaken  him.  Aside  from  modern  restrictions  of  the  right, 
a  belligerent  may,  at  his  option,  appropriate  to  himself  any  prop- 
erty of  an  enemy.* 

This  right  exists  in. a  civil  as  well  as  in  a  public  war,  and  with 
reference  to  property  on  land  or  sea  ;  and  the  right  to  appropri- 

Am.  Law,  vol.  i,  pp.  66,  68;    Wheaton  5,  §  70;  The  Hoop,  i  Rob.  Rep.,  p.  198; 

on  Captures,   pp.   220-223;   PhiU'more  Manning,    Law    of    Nations,    p.    122; 

on  Int.  Law,  vol.  3,  §  70;  B^mkershoek,  Kent,  Com.  on  Am.  Law,  vol.  i,  p.  55; 

Quaest.  Jur.  Pub.,  lib.  i,  ch.  3,  etc.  Philliniore    on  Int.    Law,   vol.  3,   ^67, 

1.  Enemies  and  Enemy  Property. — A  etc. 
war  duly  declared,   or   officiallj  recog-         2.  "A  state,  taking  up  arms  in  a  just 

nized,  is  not  merely  a  contest   between  cause,  has   a   double   right   against  her 

the  governments  of  the  hostile  states  in  enemy :  First,  a.  right  to  obtain  posses- 

their  political  character  or  capacity;  on  sion   of  her  property  withheld  by  the 

the  contrary,   its  first  effect  is  to  place  enemy,  to  which  must  be  added  the  ex- 

every   individual    of    the   one    state  in  penses  incurred  in   the   pursuit  of  that 

legal   hostility    to   every   individual  of  object,  the  charges  of  war  and  the  rep- 

which  the  other  is  composed,  and  these  aration     of    damages,    for,    were     she 

individuals  retain  the  legal  character  of  obliged   to    bear    those    expenses    and 

enemies,  in  whatever  country  they  may  losses,  she  would  not  fully   recover  her 

be  found.    In   the   next  place,   all   the  property  nor  obtain  her  due.    Secondly, 

property  of  the  one  state,  and  of  each  she  has  a  right  to  weaken  her  enemy, 

of  its  citizens,  is   deemed   hostile   with  in   order   to   render   him  incapable  of 

respect    to    the    opposing    belligerent,  supporting  his  unjust  violence;  a  right 

Very  important  consequences,  as  to  the  to  deprive  him  of  the  mt  ans  of  resist- 

rights  of  persons  and  property,  are  de-  ance.   Hence,  as  from  this  source  origi- 

ducible    from     these     principles.     We  nate  all  the  rights  which  war  gives  us 

here   allude   only    to   the   general  doc-  over  things  belonging  to  the  enemy,  we 

trine  of  the  effects  of  a  declaration  of  have  a  right  to  deprive  him  of  his  pos- 

war.    Halleck's  Int.  Law,  p.  357,  r!V««^  sessions;    of  everything    which     may 

Wheaton,   Elem.  Int.   Law,  pt.  4,  ch.  i,  augment  his   strength  and  enable  him 

§  13;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  to  make  war.     This  every  one  endeav' 
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ate  it  in  a  war  against  a  domestic  or  foreign  enemy  alike,  is  found 
in  its  ownership  by  an  enemy.*  The  right  is  held  to  be  incident 
to  a  state  of  war.* 

b.  Enemy  Property  Seized  on  Land. — It  is  not  the  practice  of 
modern  nations  to  confiscate  property  belonging  to  an  enemy's 
subjects  or  citizens,  found  upon  land.  Distinction  is  made  be- 
tween that  and  property  captured  at  sea.  The  right  exists  alike 
in  both  cases,  but  there  should  be  legislative  authorization  for 
the  exercise  of  the  right  with  regard  to  land,  in  view  of  the  mod- 
ern modifications  above  mentioned.^  Whether  in  a  domestic 
war  or  insurrection  this  right  shall  be  exercised  is  a  political 
question,  and  therefore   dependent  upon  legislative  action. 

The  Supreme  Court  of  the  United  States  has  decided  that  the 
property  of  citizens  in  armed  rebellion  may  be  treated  precisely 
like  that  of  public  enemies ;  that  civil  wars  have  the  same  rules 
relative  to  confiscation  as  wars  between  nations  ;  that  "  all  per- 
sons residing  within  the  hostile  territory,  whose  property  may  be 
said  to  increase  the  resources  of  the  hostile  power,  are  liable  to  be 
treated  as  enemies,  though  not  foreigners  ;  "  and  "  that  it  is  not 
unconstitutional  to  treat  the  property  of  domestic  enemies  as 
though  it  were  the  property  of  foreign  enemies."  * 

That  court  recognized  the  right  of  confiscating  enemy  property 
of  insurgents,  taken  on  land,  as  warranted  by  the  law  of  nations, 
and  held  that  the  legislative  expression  of  will,  by  statute  during 
the  late  war,  to  exercise  that  right,  was  in  accord  with  the  law  of 
nations.^ 

ors  to  accomplish   in  the  manner  most  States  v.    Hart,  6  Wall.   (U.  S.)  772; 

suitable   to  him.     Whenever  we  have  Semmes   w.  United  States,  91. U.  S.  21; 

an  opportunity,  we  seize  on  the  enemy's  Miller  v.   United    States,   11  Wall.  (U. 

property  and  convert  it  to  our  own  use;  S.)  292;  Tyler  t'.  Defrees,  11  Wall.  (U. 

and   thus     ...     in    a   word,   we   do  S.)  331;   Brown    v.   Kennedy,  15  Wall, 

ourselves  justice."     Grotius,    De  Jure  (U.  S.)  591;  The  Confiscation  Cases, 

Gentium,  lib.  3,  ch.6.  20  Wall.  (U.  S.)  116.    Co»<ra,  Bigelow 

1.  McCulloch    V.    State    of   Md.,    4  t).  Forrest,  9  Wall.  (U.  S.)  339;  McVeigh 

Wheat.  (U.  S.)  413  et  seq.;  The  Santis-  v.  United  States,  11  Wall.  (U.  S.)  259; 

sima  Trinidad,  7  Wheat.  (U.   S.)  306;  Day  v.   Micou,  18  Wall.    (U.  S.)  160; 

Rose  V.  Himlv,  4  Cranch  272;  Brown  v.  Burbank  v.  Conrad,  g6  U.  S.  291. 

U.  S.,  8  Cranch  148;  The  Prize  Cases,  2.  Ware   v.    Hylton,    3  Dal.  (U.  S.) 

2  Black  (U.  S.)  636;   The  Andromeda,  227;  Cooper  v.  Telfair,  4  Dal.    (U.  S.) 

2  Wail,   (U.   S.)   404,    Chase,   C.    J.;  14;  The  Emulous,  i  Gal.  (U.  S.)  575-0; 

■The  Venice,  2  Wall.  (U.S.)  258,  Chase,  Thompson  v.  Carr,  5  N.  H.  510,515; 

C.J.;   The  Sallie  Magee,  3  Wall.    (U.  Asherton    ».    Johnston,    2   N.  H.    31; 

S.)  451;  SwAYNE,  J.;  The  Hampton,  5  Brown   7».  United  States,  8  Cr.  (U.S.) 

Wall.    (U.    S.)  375:  Miller,  J.;  The  122,  123;  McNeill   v.  Bright,  4  Mass. 

Ouchita  Cotton,  6  Wall.  (U.  S.)    521;  282,  304;  Gilbert  v.   Bell,   15  Mass.  44; 

The  Cotton  Plant,  10  Wall.  (U.  S.)  577;  Smith  v.  Maryland,  6  Cr.  (U.  S.)  286. 

7'2rf«  United  States  t;.  Weed,  5  Wall.  (U.  3.  Brown  ^).  U.  S.,  8  Cranch  (U.S.) 

S.)  62;    Mrs.    Alexander's    Cotton,  2  121. 

Wall.    (U.   S.)   404;  The  Hampton,  5  4.  The  Amy  Warwick,  etc.,  2  Black 

Wall.  (U.  S.)  372;  Radich  v.  Hutchins  (U.  S..)  636. 

(5   Otto),   95    U.    S.   210;    Union   In-  5.  The  United  States  Supreme  Court 

surance     Co.     v.      United     States,     6  said  of  the  Confiscation  act  of  1862,  12 

Wall.    (U.    S.)     259;     The     Foundry  Stat,  at  L.  589,  that  it '-was  designed  to 

Cases,  6  Wall.    (U.   S.)    765;    Morris'  introduce  the  principle  of  confiscating 

Cotton.   8  Wall.  (U.  S.)   507;    United  enemy  property,  seized  on  land,  like  that 
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That  court  had,  long  before,  under  the  lead  of  CHIEF  JUSTICE 
Marshall,  laid  down  the  doctrine  that  enemy  property  found 
on  land  at  the  conimencement  of  hostilities  might  be  seized  and 
confiscated  under  the  law  of  nations,  if  the  legislative  power 
should  authorize  the  exercise  of  the  right ;  that  "  the  modern 
rule  would  seem  to  be  that  tangible  property  belonging  to  an 
enemy  and  found  in  the  country  at  the  commencement  of  the 
war,  ought  not  to  be  immediately  confiscated."  Further,  it  was 
said :  "  The  constitution  of  the  United  States  was  framed  at  a 
time  when  this  rule,  introduced  by  commerce  in  favor  of  hu- 
manity, was  received  throughout  the  civilized  world.  In  expound- 
ing that  constitution,  a  construction  ought  not  lightly  to  be  ad- 
mitted which  would  give  a  declaration  of  war  an  effect  in  this 
country  it  does  not  possess  elsewhere,  and  which  would  fetter 
that  exercise  of  entire  discretion  respecting  enemy's  property, 
which  may  enable  the  government  to  apply  to  the  enemy  the  rule 
that  he  applies  to  us.  If  we  look'  to  the  constitution  itself,  we 
find  this  general  reasoning  much  strengthened  by  the  words  of 
the  instrument.  That  the  declaration  of  war  has  only  the  effect 
of  placing  the  two  nations  in  a  state  of  hostility,  of  producing  a 
state  of  war,  and  of  giving  those  rights  which  war  confers  :  but 
not  of  operating,  by  its  own  force,  any  of  those  results,  such  as 
transfer  of  property,  which  are  usually  produced  by  ulterior 
measures  of  government,  is  forcibly  deducible  from  the  enumera- 
tion of  powers  which  accompanies  that  of  declaring  war.  '  Con- 
gress shall  have  power ' — '  to  declare  war,  grant  letters  of  marque 
and  reprisal,  and  make  rules  concerning  captures  on  land  and 
water.'  It  would  be  restraining  this  clause  within  narrower  limits 
than  the  words  themselves  ipnpart,  to  say  that  the  power  to  make 
rules  concerning  captures  on  land  and  water  is  to  be  confined  to 
captures  which  are  exterritorial.  If  it  extends  to  rules  respect- 
ing enemy  property  found  within  the  territory,  then  we  perceive 
an  express  grant  to  congress,  of  the  power  in  question,  as  an  in- 
dependent, substantive  power,  not  included  in  that  of  declaring 
war."  ^ 

Under  this  rule,  the  power  to  decide  whether  enemy  property 
seized  upon  land  shall  be  confiscated  or  not  in  any  war  waged  by 
the  United  States,  is  a  political  one,  and  congress  must  decide  the 
question  in  any  such  war.^ 

seized  on  water.    Applying  the  con-  were  expressed   by.  Judge   Story  in 

fiscation,  however,  to  the  propertj'  of  a  the    same    case.     And   were    held    hy 

limited  class  of  enemies  instead  of  to  Chancellor    Kent,   i    Kent,  p.   59_ 

all  enemies,  it  was  conceived   that   the  et  seq.      And    the  doctrine   had   been 

proceeding  should    be,   in  its   essential  previously     avowed    by    the    supreme 

features,  analogous  to  those  which  the  court.     Ware  v.   Hilton,    3  Dall.   (U. 

courts   of  admitalty   were  accustomed  S.)     222,   231;     Cross  v.   Harrison,    16 

to  use    in   property   captured  at  sea."  How.  (U.  S.)  164,  iSg,  190. 
Tyler  i;.  Defrees,  II  Wall.  (U.S.)  331.  2.  Williams   t;.  Suffolk    Ins..  Co.,   13 

1.  Brown    v.    U.  S.,    8   Cranch  (U.  Pet.  (U.  S.)  420;  Garcia  v.  Lee,  12  Pet. 

S.)  121,  Marshal,  C.J.     Similarviews  (U.  S.)  511;  Foster  t;.   Neilson,   2  Pet. 

459 


Declaration  of  War.       INTERNATIONAL    LAW.        Declaration  of  War. 

Early  during  the  rebellion,  the  supreme  court  held  the  doctrine 
most  emphatically,  and  maintained  its  constitutionality,  saying 
that  the  war  between  the  United  States  and  its  citizens  in  rebel- 
lion  gave  the  government  the  same  rights  and  powers  which  it 
could  exercise  against  the  public  enemy ;  that  "  the  right  of  one 
belligerent  not  only  to  coerce  the  other  by  direct  force,  but  also 
to  cripple  his  resources  by  the  seizure  and  destruction  of  his 
property,  is  a  necessary  result  of  a  state  of  war.^" 

Later  in  the  rebellion  the  same  doctrine  was  strongly  put.* 


(U.  S.)  307;  Taylor  v.  Morton,  2  Curt. 
(U.  S.)  454;  United  States  v.  Palmer,  3 
Wh.  (U.  S.)  610;  Scott  t;.  Jones,  5  How. 
(U.  S.)  343;  Luther  v.  Borden,  7  How. 
(U.  S.)  i;  Clark  v.  Braden,  16  How. 
(U.  S.)  635;  Fellows  V.  Blacksmith,  19 
How.  (U.  S.)  366;  United  States  -v. 
Hollidaj,  3  Wall.  (U.  S.)  407;  The 
Cherokee  Nation  v.  Georgia,  5  Pet.  (U. 
S.)  i;  Georgia  v.  Stanton,  6  Wall.  (U. 
S.)  73;  Miss.  W.Johnson,  4  Wall.  (U. 
S.)  500;  The  Protector,  12  Wall.  (U. 
S.)  700;  Marburj  v.  Madison,  i  Cr. 
(U.  S.)  166;  Jones  v.  Walker,  2  Paine 
(U.  S.)  688;  Wisconsin  v.  Duluth,  2 
Dil.  (U.  S.)  406;  United  States  v. 
Baker,  5  Blatchf.  (U.  S).  6;  Van  Ant- 
werp ii.'Hulburd,  7  Blatchf.  (U.  S.)  426; 
Grossmayer  v.  United  States.  4  Nott  & 
H.  (Ct.  of  CI.)  i;  The  Hornet,  2  Abb. 
(U.  S.)  35. 

1.  The  Amy  Warwick,  Cranshaw 
Hiawatha,  and  Brilliante,  2  Black  (U. 
S.)  636,  671.  And  the  court  but  fol- 
lowed the  doctrine  previously  an- 
nounced, that  the  property  of  citizens 
in  rebellion  may  be  treated  as  that  of 
public  enemies,  and  the  rules  of  public 
wars  applied  to  civil  wars.  Rose  v. 
Himely,  4  Cranch  (U.  S.)  272;  The 
Santissima  Trinidad,  7  Wheat.  (U.  S.) 
306;  Martin  v.  Mott,  12  Wheat.  (U.  S.) 
29,  32. 

2.  "It  is  certainly  enough  to  warrant 
the  exercise  of  this  belligerent  right 
that  the  owner  be  a  resident  of  the  en- 
emy's country,  no  matter  what  his 
nationality.  The  whole  doctrine  of 
confiscation  is  built  upon"  the  founda- 
tion that  it  IS  an  instrument  of  coercion, 
which,  by  depriving  an  enemy  of  prop- 
erty within  reach  of  his  power,  whether 
within  his  territory  or  without  it,  im- 
pairs his  ability  to  resist -the  confiscating 
government,  while  at  the  same  time  it 
furnishes  to  that  government  means  for 
carrying  on  the  war.  Hence  any  pro- 
perty which  the  enemy  can  use,  either 
by  actual. appropriation  or  by  the  exer- 
cise of  control  over  its  owner,  or  which 


the  adherents  of  the  enemy  have  the 
power  of  devoting  to  the  enemy's  use, 
is  a  proper  subject  of  confiscation,  .  .  . 
"The  question,  therefore,  is,  whether 
the  action  of  congress  was  a  legitimate 
exercise  of  the  war  power.  The  constitu- 
tion confers  upon  congress  expressly 
power  to  declare  war,  grant  letters  of 
marque  and  reprisal,  and  make  rules  re- 
specting captures  on  land  and  water.Up- 
on  the  exercise  of  these  powers  no  restric- 
tions are  imposed.  Of  course,  the  power  to 
declare  war  involves  the  power  to  pros- 
ecute it  by  all  means,  and  in  any  man- 
ner in  Y'hich  war  may  be  legitimately 
prosecuted.  It  therefore  includes  the 
right  to  seize  and  confiscate  all  property 
of  any  enemy,  and  to  dispose  of  it  at 
the  will  of  the  captor.  This  is  and 
always  has  been  an  undoubted  belliger- 
ent right.  If  -there  were  any  uncer- 
tainty respecting  the  existence  of  such 
a  right  it  would  be  set  at  rest  by  the  ex- 
press grant  of  power  to  make  rules  re- 
specting captures  on  land  and  water. 

"It  is  sufficient  that  the  right  to  con- 
fiscate the  property  of  all  public  ene- 
mies is  a  conceded  right.  Now,  what 
is  that  right,  and  why  is  it  allowed.'  It 
may  be  remarked  that  it  has-  no  refer- 
ence whatever  to  the  personal  guilt  of 
the  owner  of  confiscated  property,  and 
the  act  of  confiscation  is  not  a  proceed- 
ing against  him.  The  confiscation  is 
not  because  of  crime,  but  because  of 
the  relation  of  the  property  to  the  op- 
posing belligerent — a  relation  in  which 
it  has  been  brought  in  consequence  of 
its  ownership.     ... 

"War  existing,  the  United  States  were 
invested  with  belligerent  rights  in  addi- 
tion to  the  sovereign  powers  previously 
held.  Congress' had  then  full  power  to 
provide  for  the  seizure  and  confiscation 
of  any  property  which  the  eijemy  or 
adherents  of  the  enemy  could  use  for 
the  purpose  of  maintaining  the  war 
against  the  government.  It  is  true  the 
war  was  not  between  two  independent 
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In  the  decisions  that  followed,  property  either  captured  or 
seized,  belonging  to  insurrectionists,  and  being  of  some  one  of 
the  classes  of  property  designated  by  statute  to  be  taken,  was 
treated  as  enemy  property,  whether  belonging  to  an  insurgent 
citizen  or  to  a  resident  alien  aiding  the  rebellion. "^ 

Notwithstanding  the  above  decided  enunciations  that  the  rules 
of  international  law  should  govern  enemy  persons  and  property 
in  domestic  wars  and  rebellions,  and  that  such  enemy  property 
as  was  designated  by  statute  should  be  confiscated  pursuant  to 
the  expression  of  legislative  will,  the  doctrine  was  not  invariably 
enforced.  It  was  held  that  an  insurgent  enemy,  without  return- 
ing to  his  allegiance,  might  respond  to  monition  in  a  proceeding 
against  his  property,  and  have  standing  to  plead  in  court ;  *  that 
judgment  in  rem  condemning  enemy  property  was  not  final 
against  all  the  world,  including  interested  nonappearing  and  de- 
faulted persons  ;  *  that  the  proceedings  and  judgments  were  not 
civil  proceedings,  though  against  property — in  rem  as  the  statutes 
required — but  were  criminal  proceedings  against  persons  to  pun- 
ish them  -for  crimes.*  But  these  decisions  cannot  change  the 
established  law  of  nations. 

All  contracts  between  persons  within  the  Union  lines  and  those 
within  the  confederate  lines,  during  the  rebellion,  were  frequently 


nations.  But  because  a  civil  war,  the 
government  was  not  shorn  of  any  of 
those  rights  that  belong  to  belligerency. 

"It  is  ever  a  presumption  that  inhab- 
itants of  an  enemy's  territory  are 
enemies,  even  though  they  are  not  par- 
ticipants in  the  war,  though  they  are 
subjects  of  neutral  states,  or  even  sub- 
jects or  citizens  of  the  government 
prosecuting  the  war  against  the  state 
within  which  they  reside."  Miller  v. 
United  States,  ii  Wall.  (U.  S.)  308, 313. 

1.  Semmest).  United  States,  i  Otto  (91 
U.  S.)  21.  "Properties  condemned  as 
forfeited  to  the  United  States,  under  the 
aforesaid  act  of  congress,  become  the 
property  of  the  United  States  from  the 
date  of  the  decree  of  condemnation-,  12 
St.  591,  §  7.  Judgment  of  forfeiture  was  . 
rendered  in  this  case  on  the  5th  of 
April,  1865,  and  the  land  in  question 
became,  from  that  date,  the  property  of 
the  United  States;  .  .  the  title  to 
the  land  was  lost,  to  him  [Semmes] 
when  it  became  vested  in  the  United 
States."  .  .  .  "Beyond  doubt,  the 
original  decree  of  the  district  court  was 
complete  and  correct."  .  .  .  "Such 
proceedings  under  the  confiscation  act 
in  question  are  justified  as  an  exercise 
of  belligerent  rights  against  a  public 
enemy,  and  are  not,  in  their  nature,  a 
punishment  for  treason.     Consequently, 


confiscation  being  a  proceeding  distinct 
from,  and  independent  of,  the  treason- 
able guilt  of  the  owner  of  the  confis- 
cated- property,  pardon  for  treason  will 
not  restore  rights  to  property  previously 
condemned  and  sold  in  the  exercise  of 
belligerent  rights,  as  against  a  pur- 
chaser in  good  faith  for  value.  Miller 
V.  United  States,  11  Wall.  (U.  S.)  267; 
Confiscation  Cases,  20  Wall.  (U.  S.) 
92;  Gay's  Gold,  13  Wall.  (U.  S.)  351." 
In  accord,  see  Tyler  v.  De  Frees,  11 
Wall.  (U.  S.)  331;  Burbank  f.  Semmes, 
99  U.  S.  138;  The  Union  Ins.  Co.  v. 
United  States,  6  Wall.  (U.  S.)  759. 
Corn-fare  Bigelow  v.  Forest,  9  Wall. 
339;  McVeigh  v.  United  States,  11 
Wall.  259;  Day  v.  Micon,  18  Wall.  160; 
Claim  of  Marcuard,  20  Wall.  114;  Wal- 
lach  V.  Van  Risnick,  2  U.  S.  202;  French 
V.  Wade,  102  U.  S.  132;  Pike  v.  Was- 
sel,  94  U.  S.  711;  Burbank  v.  Conrad, 
96  U.  S.  291. 

2.  McVeigh  v.  United  States,  11 
Wall.  259;  Windsor  v.  McVeigh,  93  U. 
S.  274;  Gregory  v.  McVeigh,  93  U.  S. 
284. 

3.  Bigelow  T).  Forest,  9  Wall.  339; 
Day  V.  Micon,  18  Wall.  160;  Wallach 
V.  Van  Riswick,  2  U.  S.  202;  Burbank 
V.  Conrad,  96  U.  S.  291;  French  v. 
Wade,  102  U.  S.  132. 

4.  The  cases  last  cited. 
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reprobated  by  the  courts  as  invalid  and  inoperative,  as  being  in 
contravention  of  international  law  as  well  as  of  the  nonintercourse 
laws  of  the  United  States.^ 

c.  Enemy  Property  in  General. — Enemy  property  belongs  to 
the  capturing  sovereign.^  As  agains^  him,  others  cannot  acquire 
title  to  it  by  illicit  transactions.^  Contracts  good  before  the  war 
are  suspended  by  it  when  the  contracting  parties  become  rela- 
tively enemies.*  Then  further  dealings  are  inhibited.^  This  is 
true  in  a  civil  war,  though  the  contracting  parties  owe  allegiance 
to  the  same  government.®  They  cannot  contract  across  the 
military  lines.''' 

A  neutral  may  subject  his  property  to  confiscation  by  attempt- 
ing to  bring  it  out  of  an  enemy's   country.^     He   might  success- 


1.  Contracts  between  residents  of  the 
loyal  States  and  those  of  that  portion  of 
the  country  which  was  in  rebellion 
have  been  frequently  held  invalid. 
Nobloin  v.  Milborne,  21  La.  Ann. 
641;  Nobloin  v.  Swords,  21  La.  Ann. 
647;  Bank  of  West  Tennessee  v.  Cit- 
izens' Bank,  21  La.  Ann.  18;  Mansfield 
V.  McLearn,  22  La.  Ann.  2i6;Billgerrj 
1'.  Branch,  19  Gratt.  (Va.)  393;  Wright 
V.  Grahana,  4  W.  Va.  430;  Patton  v. 
Gilmer,  42  Ala.  548;  Philips  v.  Hatch, 
I  Dill.  (U.  S.)  571.  Exception  has 
been  made  when  the  transaction  was 
not  voluntary  on  the  part  of  one  of  the 
contracting  parties.  Hawver  v.  Sei- 
pert,  4  W.  Va.  586.  The  burden  of 
proof  rests  upon  the  party  trying  to 
enforce  the  contract  to  show  that  its 
purpose  was  not  hostile.  Leak  v.  Rich- 
mond County,  64  N.  C.  132.  Other  ex- 
ceptional cases:  Kershaw  v.  Kelsey,  100 
Mass.  561;  Barrell  v.  Hanrich,  42  Ala. 
60;  Rau  V.  Boyle,  5  Bush  (Ky.)  253; 
Ledoux  V.  Buhler,  21  La.  Ann.  130. 

2.  Effect  of  War. — Property  taken 
from  an  enemy,  in  a  war  on  land,  be- 
longs to  the  sovereign  of  the  captor. 
Cook  V.  Howard,  13  Johns.  (N.  Y.)  276. 

3.  Parties  engaged  in  trade  with  the 
rebels  during  the  late  war  acquired  no 
rights  thereby  that  could  be  enforced 
by  the  courts.  Marchand  -v.  Coyle,  i8 
La. "Ann.  632, 

4.  Contracts  are  affected  by  war.  A 
British  subject  could  not  recover  inter- 
est on  a  debt  due  him  from  a  subject  of 
the  United  States  during  war  between 
them  and  England-,  it  was  repeatedly 
held.  Hoare  v.  Allen,  2  Dall.  102; 
Foxcraft  v.  Nagle,  2  Dall.  132;  Brewer 
V.  Hastie,  3  Call.  (Va.)  22;  Martin  t/. 
The  Auditor,  4  Rand.  (Va.)  264;  Bord- 
ley  V.  Eden,  3  Har.  &  M.  (Md.)  167; 
Dickenson  v.  Le  Gare,   i   Dessau.   (S. 


Car.)  537;  Higginson  v.  Air,  i  Dessau. 
(S.  Car.)  427;  Blake  v.  Quash,  3  Mc- 
Cord  (S.  Car.)  340.  But  the  debts 
themselves  were  not  cancelled;  the 
remedy  for  their  collection  could  be  re- 
vived by  treaty  after  the  war.  State  v. 
Brailsford,  3  Dall.  i;  Ware  v.  Hylton, 
3  Dall.  199;  Dunlap  v.  Ball,  2  Cranch 
180;  Higginson  v.  Mein,  4  Cranch  415; 
Conn  -v.  Penn,  Pet.  C.  C.  496;  King  v. 
Hanson,  4  Call.  (Va.)  259;  Brewer  v. 
Hastie,  2  Call.  (Va.)  22;  Beattief .  Tabb, 
2  Munf.  (Va.)  2^4;  Commonwealth  v. 
Walker,  1  Hur.  &  M.  (Va.)  144. 

5.  Dealings  with  the  insurgents,  by 
persons  within  the  Union  lines,  were 
frequently  reprobated  by  the  courts  as 
unlawful,  during  the  rebellion.  The 
Reform,  3  Wall.  617;  The  U.  S.  v. 
Weed,  5  Wall.  62;  The  Gray  Jacket,  5 
Wall.  .342;  The  Hampton,  5  Wall.  372; 
The  Sea  Lion,  5  Wall.  630,  and  many 
other  cases  decided  by  the  supreme 
court.  Also,  The  Cotton  Cases,  2  Ct. 
of  CI.  529;  Blakely  -v.  United  States,  2 
Ct.  of  CI.  323.  Compare  Burbank  v. 
Conrad,  96  U.  S.  291. 

6.  "A  deed  executed  during  the  war 
of  1861-5,  within  the  federal  lines',  to 
citizens  of  the  United  States,  by  the  at- 
torney of  the  grantor,  while  the  gran- 
tor was  within  the  confederate  lines, 
and  an  alien  enemy,  held.,  void,  as  a 
contract  between  enemies."  Filor  v. 
United  States,  3  Ct.  of  CI.  25.  ' 

7.  "During  the  late  civil  war  a  con- 
tract entered  into  between  a  party  re- 
siding within  the  military  lines  of  the 
United  States  and  another  resid- 
ing within  the  military  lines  of 
the  confederate  States  was  null  and 
void."  Hennen  v.  Gilman,  20  La. 
Ann.  240.  Compare  Burbank  v.  Con- 
rad, 96  U.  S.  291. 

8.  Enemy  Property. — It  is  held  that  if 
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fully  claim  it  by  establishing  the  friendliness  of  his  character  and 
parpose,  but  not  if  he  should  claim  property  partly  hostile  and 
partly  friendly.,^  His  own  neutrality  would  not  avail  him  if  he 
,  is  a  member  of  a  partnership  which  is  hostile.^  Whether  a  part- 
ner or  a  sole  trader,  he  would  have  the  presumption  against  him 
should  he  bring  property  from  the  enemy's  country.*  He  could 
not  rebut  it  if  he  voluntarily  invested  his  means  there  after  know- 
ing of  the  commencement  of  hostilities.* 

d.  Debts. — Debts  due  to  an  enemy  are  not  usually  confiscated 
in  time  of  war.  Though  the  right  exists,  it  is  not  politic  to  exer- 
cise it ;  for  if  one  belligerent  should  do  so,  the  other  would   re- 

.  taliate  in  the  same  way,  and  the  balance  of  advantage  might  be 
against  the  party  which  first  began  such  confiscation.  Great 
Britain  has  been  foremost  in  the  relaxation  of  the  practice  of 
confiscating  enemy's  debts.  Owing  to  her  extensive  commerce, 
she  conceived  the  relaxation  to  be  beneficial  to  herself,  and  she 
has  caused  stipulations  to  be  inserted  in  treaties  made  with  the 
nations  that  both  should  refrain  from  the  exercise  of  the  right. 
All  the  great  commercial  powers  have  generally  followed  the 
example.^ 

e.  Trade  Permits. — Though  the  subjects  of  different  belliger- 
ents may  not  lawfully  trade  with  each  other  during  war,  it  is  com- 


an  American  citizen  sends  a  vessel  to 
the  enemy's  country  to  bring  out  his 
own  property,  that  property  is  liable  to 
capture,  as  though  belonging  to  the 
enemy.  The  Rapid,  8  Cranch  155. 
And  if  he  has  his  doraicil  in  a  foreign 
country,  and  war  arises  between  the 
United  States  and  that  country,  his 
property,  shipped  before  he  had  knowl- 
edge of  the  war,  may  be  captured  by  an 
American  cruiser  and  condemned  as 
enemy  property.  The  Venus,  8 
Cranch  (U.  S.)  253;  The  Mary  and 
Susan,  I  Wheat.  (U.  S.)  46;  The 
Friendschaft,  4  Wheat.  (U.  S.)  105. 
But  the  mere  act  of  illicit  intercourse 
not  followed  by  capture  during  the 
voyage,  has  been  held  not  to  warrant 
condemnation.  The  Thomas  Gibbons, 
8  Granch  (U.  S.)  421.  It  would  have 
been  different  under  the  later  noninter- 
course  acts,  which  authorized  seizure 
as  well  as  capture. 

1.  When  neutral  is  blended  with 
enemy  property,  and  a  claim  for  both 
is  filed  with  the  fraudulent  view  of  cov- 
ering the  latter,  both  mav  be  condemned 
together.  The  St.  Nicholas,  i  Wheat. 
(U.  S.)  417.  If  the  neutral  constitutes 
but  a  small  part  of  the  cargo  on  an 
enemy's  ship  bound  for  the  enemy's 
country,  all  the  cargo  is  deemed  hostile. 
The  London  Packet,  5  Wheat.  (U.  S.) 

46; 


132.  The  neutrality  of  the  shipper  will 
not  save  a  cargo  otherwise  confiscable. 
The  Ann  Green,  i  Gall.  274;  The  Fran- 
cis, I  Gall.  445.  Nor  will  the  property 
of  our  own  citizens,  captured  in  transit 
to  or  from  the  enemy,  be  treated  as 
anything  less  than  enemy  property. 
The  Rapid,  i  Gall.  295;  The  St.  Law- 
rence, I  Gall.  467;  The  Joseph,  i  Gall. 

S4.S- 

2.  Partnership  property  in  a  trading 
house  in  the  enemy's  country  is  lawful 
prize,  though  some  of  the  partners  may 
be  neutrals.  The  St.J.  Indiano,  2  Gall. 
26S. 

3.  The  presumption  is  that  shipment 
from  an  enemy's  country  is  hostile. 
The  Flying  Fish,  2  Gall.  374;  The  Lon- 
don Packet,  :  Mass.  14. 

4.  It  has  been  held  that  "by  investing 
his  means  and  participating  in  the 
trade  of  a  belligerent  nation,  a  neutral 
affixes  to  himself  the  hostile  character 
of-  that  nation."  The  Mary  Clinton, 
Blatchf.  Prize  Cases,  556. 

Further,  on  the  right  of  capture  and 
its  effect  upon  property,  see  The  Sarah 
Starr,  Blatchf.  Prize  Cases,  69;  Slocum 
V.  Wheeler,  1  Ct.  429;  The  Alexander, 
8  Cranch  (U.  S.)  169;  30  Hogsheads  of 
Sugar  V.  Boyle,  9  Cranch  (U.  S.)  196; 
The  DivinaPastora,4  Wheat.(U.  S.)s2. 

6.  Wheaton's  Elements,  p.  379. 
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•  petent  for  either  of  the  opposing  sovereignties  to  permit  trade 
by  Hcense.  This,  when  done,  is  usually  under  limitations.  For 
instance,  only  certain  trustworthy  persons  are  allowed  to  trade ; 
or  only  a  certain  species  of  trade  is  permitted  ;  or  intercourse  is 
confined  to  a  specified  district ;  or  it  is  limited  to  certain  time. 
During  the  great  rebellion  in  this  country,  certain  trade  districts 
were  established ;  the  character  of  the  trade  in  them  was  pre- 
scribed ;  certain  persons  were  specially  authorized ;  cotton  was 
allowed  to  be  brought  within  the  federal  lines  under  safeguards 
and  restrictions ;  and  a  complicated  system  of  trade  regulations 
was  prepared  by  the  secretary  of  the  treasury  under  the  authori- 
zation of  congress.* 

A  power  which  has  the  right  of  closing  a  war  and  declaring 
peace  may  mitigate  the  rigors  of  the  contest  by  exercise  of  this 
license  power.  Partial  intercourse  with  the  enemy,  commercial 
or  otherwise,  may  be  deemed  expedient,  and  cautiously  granted.'' 
f.  Enemy  Has  No  Judicial  Standing. — A  contract  between  ene- 
mies cannot  be  enforced  in  the  courts  of  either  country.  Cita- 
tion, the  life  of  a  suit,  cannot  be  made  upon  an  enemy  defendant 
who  is  beyond  the  military  lines  within  which  the  plaintiff  re- 
sides. Notice  by  publication  is  not  presumed  to  reach  him ; 
should  the  defendant  really  gain  knowledge  of  the  existence  of  a 
suit  against  him,  he  cannot  come  within  the  lines  to  plead,  nor 
can  he  lawfully  communicate  with  an  attorney  to  employ  him  in 
the  cause;  And  the  principle  is  well  established  in  international 
law  that  an  enemy  has  no  standing  in  the  courts  of  the  opposite 
belligerent.  The  reason  is  that  it  would  be  repulsive  to  every 
principle  by  which  the  war  itself  is  justified,  to  allow  an  enemy  to 
enter  a  court  which  he  is  fighting  to  destroy.^     And  yet  in  the 

1.  "Every  one  is  at  liberty  to  re-  the  .principles  governing  public  wars  to 
nounce  his  right;  a  nation,  therefore,  insurrectionary  strife  at  home  when- 
may  lay  a  restriction  on  her  commerce  ever  it  attains  to  such  dimensions  as  to 
in  favor  of  another  nation,  and  engage  call  forth  the  president's  proclamation 
not  to  traffic  in  a  certain  kind  of  goods,  that  a  state  of  insurrection  exists — not 
or  to  forbear  trading  with  such  and  such  only  to  express  such  intent,  but  also  to 
a  country,  etc.  And,  in  departing  from  forbid  commercial  intercourse  between 
such  engagements,  she  acts  against  the  the  insurgents  and  other  citizens  '"so 
perfect  right  of  the  nation  with  which  long  as  such  condition  of  hostility  shall 
she  has  contracted,  and  the  latter  has  a  continue,"  and  to  declare  that  all  goods 
right  to  restrain  her.  The  natural  lib-  /k  </-a«iz7a  between  the  territory  occu- 
erty  of  trade  is  not  hurt  by  treaties  of  pied  by  the  enemy,  and  that  of  the  rSst 
this  nature;  for  that  liberty  consists  of  the  country,  and  all  vessels  and 
only  in  every  nation  being  unmolested  vehicles  conveying  such  goods  or  per- 
in  her  right  to  carry  on  commerce  with  sons,  to  or  from  the  rebellious  district, 
those  that  consent  to  traffic  with  her;  shall  be  forfeited.  But  the  president 
each  one  remaining  free  to  embrace  or  may  permit  intercourse  for  certain  pur- 
decline  a  particular  branch  of  com-  poses.  Waples  on  Proceedings  in  Rem, 
merce,  as  she  shall  judge  most  advan-  citing  act  13th  July,  1861,  12  St.  at  L, 
tageous  to  the  state."  Vattel's  Law  of  257;  31st  July,  1861,  Ih.  284;  Rev.  St.,  ^ 
Nations  (Chitty),  p.  146.  5301 ;  acts  July  13th,    1861,  12  St.  at  L. 

2.  Trading  with  the  enemy  is  suffi-  257;  2nd  July,  1864,  13  St.  at  L.  377; 
ciently  interdicted  by  international  law.  Rev.  St.,  §  ,5304. 

Congress,  however,  has'thought  proper        3.  An  enemy  has  no  judicial  standing 
to  express  the  sovereign  intent  to  apply     in  the  courts  of  the  opposite  belligerent. 
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rebellion,  after  an  enemy  had  been  refused  entry  into  a  court  un- 
less he  should  first  swear  allegiance  to  the  government  and  thus 
renounce  his  enemy  character,  he  was  held,  upon  an  appeal  of  the 
case,  entitled  to  plead. ^  It  is  believed  that  though  there  were 
more  decisions  than  one  to  this  effect,  rendered  by  the  highest 
tribunal  of  this  country — and  that,  too,  after  they  had  held  that 
the  position  of  rebel  enemies  was  precisely  that  of  public  ene- 
mies in  a  war  between  two  belligerent  nations — the  general  rule 
of  international  law  on  the  subject  will  not  be  considered  as 
changed  by  the  publicists  of  the  world.^ 

g.  No  Trade  with  the  Enemy's  Allies. — The  rule  that  enemies 
cannot  trade  with  each  other  extends  to  the  allies  of  the  respect- 
ive parties.  The  property  of  the  latter  is  liable  to  capture  as 
prize,  precisely  like  that  of  the  two  belligerents.  It  would  re- 
quire a  mutual  agreement  to  relax  the  rule. 

h.  Inter  course  Under  Truce. — There  is  a  degree  of  intercourse  be- 
tween belligerents  themselves  which  is  necessary,  and,  therefore, 
usual.  For  instance,  the  exchange  of  prisoners  of  war  has  grown 
to  be  almost  a  necessary  practice  in  modern  warfare.  Neither 
party  is  obliged  to  do  this  by  any  positive  rule  of  the  law  of  na- 
tions; but  the  practice  is  both  convenient  and  humane.  The 
exchange  is  effected  under  a  cartel — a  special  convention  between 
contending  powers.  Good  faith  betweeti  the  parties  is  a  matter 
of  national  honor.  A  breach  of  it  incurs  forfeiture  of  all  rights 
under  the  cartel,  and  it  is  frequently  retaliated  by  reprisals. 
Honest  dealing  among  enlightened  nations  at  war  with  each  other 
is  deemed  such  a  matter  of  course  that  officers  and  private 
soldiers  are  often  released  upon  their  own  parole  to  return  at  call, 
for  the  purpose  of  exchange  under  the  cartel. 

i.  When  Neutral  May  Recover  His  Property  if  Wrongfully  Con- 
demned as  Hostile. — When  ships  taken  by  an  enemy  are  recap- 
tured, salvage  compensation  is  allowed  to  the  Captors  while  the 
vessel  itself  is  restored  to  its  owner.  It  is  not  allowed  for  the 
recapture  of  neutral  vessels  and  cargoes,  as  a  general  rule.  The 
reason  is  that  the  neutral  owner  could  have  recovered  the  value 
of  his  vessel  had  she  been  condemned  as  prize  in   the  courts  of 

Mumford  v.  Momford.  i  Gall.  .^66;  The  Rapid,  8  Cr.  (U.  S.)  155;  The  Julia,  8 

Emulous,  I  Gall. 563;  Johnson  v.  Goods,  Cr.  (U.  S.)  193;  Jeckei-f.  Montgomery, 

2  Paine  639;   Crawford   v.   The   Wm.  18  How.  (U.  S.)   113;   The  Bagaley,"s 

,   Penn,  Pet.  C.Ct  106;  Wilcox  t).  Henry,  Wall.    (U.    S.)  405;   United    States   v. 

I  Dall.  69;  Bell  v.  Chapman,  10  Johns.  Huckabee,  16  Wall.  (U.  S.)  434;   Gris- 

(N.  Y.)     183;   Jackson   v.    Decker,   11  wold -r".  Waddington,  16  Johns.  (N.  Y.) 

Johns.  (N.  Y  )  418;  Griswold  v.  Wad-  479;  D^an  v.  Nelson,  10  Wall.   (U  .  S.) 

dington,  16  Johns.  (N.  Y.)  479,  and  the  172;  Lasere  v.  Rochereau,  17  Wall.  (U. 

numerous  cases  there  cited.  S.)  439;   Woods   v.   Wildet,   43  N.  Y. 

1.  Compare  Windsor  v.  McVeigh,  168;  tjnited  States  v.  Grossmaver,  9 
93  U.  S'.  274,  with  the  cases  last  cited.  Wall.  (U.  S.)  75;  White  v.  Bromley,  20 

2.  All  correspondence,  intercourse,  and  How.  (U.  S.)  249;  The  Hoop,  i  Rob. 
business  transactions  with  enemies  are  196;  Exposito  v.  Bowden,  7  Ell.  &  Bl. 
prohibited  by  publiclaw.  Maclachlan  on  779;  i  Chitty  on  C.  &  M.,  379;  i  Duer 
Ship.  (2nd  ed.")  518;  Wheaton,  Int.  Law,  on  Ins.  419;  3  Phill.  Int.  Law,  108.  Com- 
S47;  Potts  V.  Bell,  8  Term  R.  561;  The  fare  Burbank  v.  Conrad,  96  U.  S.  291. 
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the  opposite  belligerent ;  therefore  he  is  not  pecuniarily  benefited 
by  the  restitution. 

12.  Neutral  Nations  in  War. — Neutral  States  must  be  entirely 
impartial  between  belligerents.  They  must  avoid  acts  of  hostility 
of  every  kind.  They  must  hold  their  territory  inviolable — not 
allowing  either  belligerent  to  occupy  any  part  of  it  lor  war  pur- 
poses. They  should  prevent  their  own  subjects  or  citizens  from 
violating  neutrality,  as  far  as  possible,  though  they  are  not  held 
accountable  for  every  unfriendly  act  of  subjects. 

They  are  not  bound  to  restrain  their  people  from  engaging  in 
contraband  trade,  breaking  blockade,  resisting  search,  and  the 
like  ;  for  the  penalty  for  such  hostile  acts  falls  upon  those  who 
perpetrate  them,  by  means  of  the  forfeiture  of  their  property 
when  captured  and  condemned. ^ 

A  neutral  vessel  may  not  invariably  be  condemned  as  prize 
for  carrying  enemy  property,  though  the  goods  themselves  may 
be  condemned.* 

Presumption  is  against  goods  found  on  an  enemy's  ship,  and 
they  will  share  the  fate  of  the  ship  unless  they  are  proved  to  be 
neutral.* 

The  flag  and  pass  of  an  enemy  must  not  be  used  by  a  neutral 
ship.  They  will  create  such  enemy  character  for  her  as  to  subr 
ject  her  to  capture  as  prize ;  and  she  cannot  be  defended  by 
denying  the  character  which  the  flag  and  pass  professed,  and 
thus  taking  advantage  of  her  own  fraud.* 

If  a  neutral  vessel  is  chartered  to  an  enemy  for  his  purposes, 
she  is  confiscable.  If  the  owner  permits  her  to, become  a  carrier 
of  military  stores  to  the  enemy,  she  and  her  cargo  become  good 
prize  on  capture.  If  she  knowingly  carries  enemy  dispatches, 
she  does  an  unfriendly  act  and  becomes  liable.  If  she  engages 
in  commerce,  not  open  to  neutrals  generally,  but  entirely  under 
the  control  of  a  belligerent,  she  may  acquire  the  hostile  character 
by  thus  aiding  that  power.  In  other  words,  "  where  neutrals,  by 
a  special  indulgence,  are  permitted  in  time  of  war  to  engage  in  a 

1.  I  Duer  on  Ins.,  pp.  531,  749,  754  et  time  nations  at  different  periods  have 
seq.\  The  Sheperdess,  5  Rob.  264;  not  onl^'  considered  the  goods  of  an 
Medeiros  v.  Hill,  8  Bing.  231 ;  Harrott  v.  enemy,  laden  in  the  ships  of  a  friend. 
Wives,  9  Barn.  &  Cress.  712;  Naylor  liable  to  capture,  but  have  doomed  to 
V.  Taylor,  9  Barn.  &  Cress.  715.  confiscation  the  neutral  vessel  onboftrd 

2.  "Whatever  may  be  the  true  origi-  of  which  these  goods  were  laden." 
Tial  abstract  principle  of  natural  law  on  The  contrary  rule  now  prevails, 
this  subject,  it  is  undeniable  that  the  Wheaton's  Elem.  Int.  Law,  pt.  4,  ch.  3- 
constant  use  and  pratice  of  belligerent  For  discussion  whether  free  ships 
nations,  from  the  earliest  times,  have  make  free  goods  and  enemy  ships,  ens- 
subjected  enemy's  goods,  in  neutral  my  goods,  and  authorities  thereoOi 
■vessels,  to  capture  and  condemnation  as  see  Halleck's  Int.  La:w,  pp.  631-8. 
prizes  of  war.    This  constant  and  uni-  3.  i  Duer  on  Ins.  534. 

versal  usage  has  only  been  interrupted  4.  "If  a  neutral  vessel  enjoys  the 
by  treaty  stipulations,  forming  a  tem-  privileges  of  a  foreign  character,  she 
porary  conventional  law  between  the  must  expect,  at .  the  same  time,  to  be 
parties  to  such  stipulations.  The  regu-  subject  to  the  inconveniences  attaching 
lations    and  prattice  of  certain  mari-     to.that^charaqter."     i  Kent,  p.  85. 
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commerce  of  the  enemy  which  is  purely  national,  and  from  which 
they  are  excluded  in  time  of  peace  [such  trade]  necessarily  im- 
presses them  with  a  hostile  character."  * 

.  13.  The  Right  of  Search. — The  belligerent  right  of  search  cannot 
be  exercised  in  time  of  peace  unless  authorized  by  treaty.  In 
time  of  war,  a  lawfully  commissioned  cruiser  may  visit  and  search 
any  merchant  ship  on  the  high  seas  without  reference  to  the  des- 
tination. The  exercise  of  this  right  is  necessary  to  the  practice 
of  maritime  captures,  the  prevention  of  contraband  transporta- 
tion, and,  indeed,  to  the  successful  conduct  of  war.  And  the 
exercise  impHes  the  right  of  using  lawful  force  in  case  of  resist- 
ance. Neutral  vessels  have  no  right  to  resist.  The  searching 
belligerent,  however,  must  not  transcend  his  privilege,  but  must 
confine  himself  to  the  examination  of  the  vessel  and  cargo  to 
ascertain  her  destination,  and  to  learn  whether  she  is  about  to 
aid  the  enemy.  There  should  be  no  protracted  detention  of  the 
vessel.  Violent  resistance  of  the  right  of  search  on  the  part  of  a 
neutral  may  subject  her  to  confiscation  in  a  prize  court.  It  has 
been  held  by  eminent  writers  that  even  if  the  neutral  vessel  is 
attended  by  an  armed  convoy  of  her  own  nationality,  she  and 
they  would  yet  have  no  right  to  resist  search.  A  public  vessel — 
a  ship  of  war — belonging  to  a  neutral,  is  not  liable  to  be  searched 
on  the  ocean  or  elsewhere. 

The  United  States,  in  treaties  with  foreign  powers,  in  several 
instances,  have  stipulated  that — the  commander  of  a  convoy 
stating  that  the  vessel  or  vessels  under  his  protection  have  no 
contraband  goods  on  board — the  right  of  search  shall  be  aban- 
doned. Some  publicists  contend  that  the  right  of  search  does 
not  exist,  under' the  law  of  nations,  as  to  neutral  merchantmen 
under  armed  convoy. 

Sailing  under  an  enemy's  convoy  is  good  reason  for  the  con- 
demnation of  a  merchant  ship.  The  cargo,  too,  has  been  held 
confiscable  under  such  circumstances.  If  the  object  of  taking  a 
convoy  is  to  resist  search,  that  very  act  has  been  thought  to  be 
hostile,  though  it  would  not  justify  condemnation  unless  actual 
resistance  should  follow.* 

1.  Halleck's  Int.  Law,  p.  645.  owe  allegiance.''  The  Amy  Warwick, 
When  the  United  States  have  recog-  2  Sprague  123;  The  Lilla,  2  Sprague 
nized  war  between  another  state  and  its  177;  Monongahela  Ins.  Co.,  5  Chester 
colonies  they  should  treat  both  as  bel-  43  Pa.  St.  491 ;  Cochran  v.  Tucker,  3 
ligerents.  The  Santissima  Trinidad,  Coldw.  (Tenn.)  186. 
7  Wheat.  (U.  S.)  283.  2.  Halleck's  Int.  Law,  ch.  25;  2 
"In  the  existing  war  with  the  so-  Wildman's  Int.  Law,  pp.  40,  119; 
called  Confederate  States,  the  rebels  Kluber,  Droit  des  Gens,  §  93;  Law- 
are  at  the  same  time  belligerents  and  rence's  Visitation  and  Search,  pp.  4,  61, 
traitors,  and  subject  to  the  liabilities  of  181;  Wheaton's  Elem.  Int.  Law,  pt.  4, 
each,'  while  the  United  States  sustain  ch.  3;  3  Phillimore,  Int.  Law,  §  326, 
the  double  character  of  belligerents  and  328;  iTCent,  pp.  153;  i  Duer  on  Ins.  p. 
sovereign,  and  have  the  rights  of  both,  725;  6  Webster's  Works,  pp.  329,335-9; 
their  rights  as  belligerents  being  unim-  Wheaton's  Hist.  Law  of  Nations,  p. 
paired   by  the  fact  that  their  enemies  706;  The  Anna   Maria,    2  Wheat.  (U. 
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It  has  been  held  that  a  neutral  may  charge  and  lade  a  belliger- 
ent armed  merchant  ship  with  impunity,  though  he  must  not 
participate  in  such  ship's  resistance  to  capture.* 

If,  upon  search,  the  necessary  papers  are  not  found,  or  false, 
papers  are  discovered,  or  any  requisite  thing  that  should  be  re- 
vealed is  fraudulently  concealed,  or  contraband  goods  are  found 
under  circumstances  showing  that  they  are  destined  for  the  ene- 
my, the  vessel  is  liable  to  capture.^ 

14.  Blockade. — Blockade  must  be  established  by  order  of  the 
government,  and  must  be  made  so  effective  as  to  prevent  com- 
merce, before  neutrals  are  bound  to  respect  it.  A  mere  order, 
without  the  effectual  establishment,  is  called  a  "  paper  blockade ;" 
and  it  may  be  disregarded  with  impunity.  When  a  blockade  is 
once    established,  a   temporary  suspension  would    not   justify  a 

S.)  327;  The  Antelope,  10  Wheat.  (U. 
S.)  66;  The  Marianna  Flora,  11  Wheat. 
(U.  S.)  42;  The  Diana,  i  Dodson  95: 
The  Louis,  2  Dodson  238;  The  Nereide, 
9  Cranch  (U.  S.)  427;  The  Eleanor,  2 
Wheat.  (U.  S.)  358;  The  Jenne  Eugenie, 
2  Mason  439. 

"Why  was  it  that  navigating  under 
the  convoy  of  a' neutral  ship  of  vifar  vvas 
deemed  a  conclusive  cause  of  condem- 
nation.'' It  was  because  it  tended  to 
impede  and  defeat  the  belligerent  right 
of  search,  to  render  every  attempt  to 
exercise  this  lawful  right  a  contest  of 
violence,  to  disturb  the  peace  of  the 
world,  and  to  withdraw  from  the  proper 
forum  the  determination  of  such  con- 
troversies by  forcibly  preventing  the' 
exercise  of  its  jurisdiction."  Wheat- 
on's  Elem.  Int.  Law,  pt.  4,  ch.  3. 

"It  is  a  clear  maxim  of  national  law 
that  a  neutral  is  bound  to  perfect  im- 
partiality as  to  all  the  belligerents. 
.  .  .  He  is  bound  to  submit  to  the 
belligerent  right  of  search.  ...  If 
he  resists  this  exercise  of  lawful  right, 
or  if,  with  a  view  to  resist  it,  he  takes 
the  protection  of  an  armed  neutral  con- 
voy, he  is  treated  as  an  enemy,  and  his 
property  is  confiscated.  Nor  is  it  at 
all  material  whether  the  resistance  be 
direct  or  constructive.  The  resistance 
of  the  convoy  is  the  resistance  of  all 
the  ships  associated  under  the  common 
protection,  without  any  distinction 
whether  the  convoy  belonged  to  the 
same  or  a  foreign  neutral  sovereign; 
for  upon  the  principles  of  natural  jus- 
tice, a  neutral  is  justly  chargeable  with 
the  acts  of  the  party  which  he  volun- 
tarily adopts,  or  of  which  he  se'eks  the 
shelter  and  protection."  The  Nereide, 
9  Cranch  (U.  S.)  438;  Story  J.  dis- 
senting opinion. 


"The  resistance  of  a  neutral  master 
will  undoubtedly  reach  the  property  of 
the  owner,  and  it  would,  I  think,  extend 
also  to  the  whole  property  entrusted  to 
his  care,  and  thus  fraudulently  attempted 
to  be  withdrawn  from  the  operation  of 
the  rights  of  war."  The  Catherina 
Elizabeth,  5  Rob.  232,  Sir  Wm. 
Scott,  J. 

1.  The  Nereide,  9  Cranch  (U.  S.) 
388;  The  Atlanta,  3  Wheat.  (U.  S) 
409.     Compare    The     Fanny,    i    Dod. 

443- 

2.  "A  neutral  is  bound,  not  only  to 
submit  to  search,  but  to  have  his  vessel 
duly  furnished  with  the  genuine  docu- 
ments requisite  to  suppor-t  her  neutral 
character.  The  most  material  of  these 
documents  are  the  register,  passport  or 
sea  letter,  muster  roll,  log  book,  char- 
ter party,  invoice,  and  bill  of  lading. 
The  want  of  some  of  these  papers  is 
strong  presumptive  evidence  against  the 
ship's  neutrality,  yet  the  want  of  any 
one  of  them  is  not  absolutely  conclu- 
sive."    I  Kent,  p.  157. 

"The  concealment  of  papers  material 
for  the  preservation  of  the  neutral  char- 
acter justifies  a  capture  and  carrying 
into  a  port  for  adjudication,  though  it 
does  not  absolutely  require  a  condem- 
nation." Kent,  p.  "161.  See  The  Two 
Brothers,  i  Rob.  131;  The  Rising  Sun, 
2  Rob.  104;  The  Anne  Green,  i  Gall. 
281;  The  Pizzaro.  2  Wheat.  (U.  S.)  241; 
The  Polly,  2  Rob.  362. 

The  spoliation  of  papers,  throwing 
them  overboard,  and  the  use  of  false 
papers,  are  considered  strong  presump- 
tive facts  against  a  neutral  ship.  Liv- 
ingston v.  Gilchrist,  7  Cranch  (U.  S.) 
544;  The  Hunter,  i  Dod,48o;The  Eliza 
and  Katy,6Rob.  192;  The  Anne  Green, 
I  Gall.  275;  The  Sallie,  i  Gall.  401;  The 
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neutral  in  treating  it  with  contempt.  His  knowledge  of  the 
existence  of  the  blockade  is  presumed  by  international  law.^ 

When  a  blockade  is  broken  by  the  opposite  belligerent,  neutrals 
are  no  longer  bound  to  regard  it.  They  should  not,  however, 
enter  the '  prohibited  port  while  the  question  of  the  actual  break- 
ing is  unsettled.  A  single  breach  by  the  enemy,  who  success- 
fully runs  a  blockade,  is  not  such  breaking  of  it  as  to  entitle  a 
neutral  to  go  into  and  out  of  the  prohibited  port. 

Intent  to  violate  blockade,  if  made  apparent  from  the  papers 
found  on  board  of  a  ship,  from  the  character  of  the  cargo,  or 
from  any  other  source,  renders  the  vessel  capturable  as  prize  from 
the  beginning  of  her  voyage.  The  cargo  shares  the  fate  of  the 
ship.  Nothing  but  imperious  necessity  will  justify  a  neutral  in 
entering  a  blockaded  port  without  license.  She  is  liable  to  cap- 
ture on  her  return  voyage,  but  not  afterwards.  The  entire  cargo 
becomes  good  prize  upon  capture,  if  only  a  part  of  it  was  put  on 
board  with  intent  to  violate  blockade,  it  has  been  held.  When 
fhe  ship  and  cargo  belong  to  the  same  owner,  they  are  condemned 
together  for  breach  of  blockade.  By  whomsoever  owned,  they 
ire 'alike  capturable,  though  there  are  circumstances  under  which 
an  innocent  owner  of  a  part  of  a  cargo  may  save  it  from  con- 
demnation. Intent  to  violate  blockade  ceases  to  be  cause  of  con- 
demnation when  the  blockade  is  raised  before  the  intent  is  carried 
out  in  practice ;  also  if  the  intent  is  abandoned  prior  to  capture. 

When  a  vessel  has  been  captured,  she  may  be  condemned  as 

Alexander,  i  Gall.  536;  The  Betsy,  2  mitted  to.  .  .  .  In  every  regularly 
Gall.  384;  The  St.  Nicholas,  i  Wheat,  documented  American  merchant  ves- 
(U.  S.)  417;  The  Fortuna,  3  Wheat.  (U.  sel,  the  crew  who  navigate  it  will  find 
S.)  245;  Phoenix  Ins.  Co.  v.  Pratt,  2  their  protection  in  the  flag  which  is 
Binn.  (Pa.)  308;  The  Vrouw  Hermina,  over  them."  Letter  of  August  8th, 
I  Rob.  163;  The  Jonge  Tobias,  i  Rob.  1842,  Webster's  Papers,  p.  loi. 
329;  The  Calypso,  2  Rob.  154;  The  1.  It  is  now  a  well  settled  principle 
Rosalie  and  Betty,  2  Rob.  343;  The  of  international  jurisprudence,  that  a 
Emuron,  2  Rob.  9;  The  Carolina,  3  lawful  maritime  blockade  of  a  fort  re- 
Rob.  75;  The  Nancy,  3  Rob  122;  The  quires  the  actual  presence  of  the  block- 
Phcenix,  3  Rob.  186;  The  Graaft"  Berns-  ading  force.  A  mere  proclamation  or 
torf,  3  Rob.  109;  The  Convenientia,.  4  notification  of  one  belligerent  that  such 
Rob.  20T ;  The  Johanna  Thaler,  6  Rob.  a  port  of  the  other  belligerent  will  be 
72;  The  Mars,  6  Rob.  79.  blockaded  at  such  a  time,  and  thus 
Searchingneutrals  in  times  of  peace,  closed  to  neutral  commerce,  is  not  suf- 
or  indeed  at  any  time,  for  the  purpose  ficient  to  constitute  a  legal  blockade;  the 
of  impressing  seamen,  is  not  counte-  force  must  be  actually  present  at  the 
nanced  by  international  law.  Daniel  entrance  to  the  port,  or  sufficiently  near 
Webster,  secretary  of  state,  wrote  to  to  prevent  communication.  Nor  is  the 
Lord  Ashburton:  "The  American  gov-  mere  presence  of  a  hostile  force  suffi- 
ernment  is  prepared  to  say  that  the  cient,  of  itself,  to  make  the  blockade  a 
practice  of  impressing  American  sea-^  legal  one;  it  must  not  only  be  actually 
ilien  from  American  vessels  cannot  present,  but  it  must  be  large  enough  to 
liereafter  be  allowed  to  take  place,  prevent  communication,  or,  at  least,  to 
That  practice  is  founded  on  principles  render  it  dangerous  to  attempt  to  enter 
Vifhich  it  does  not  recognize,  and  is  in-  the  port.  Halleck's  Int.  Law,  p.  539, 
variably  attended  by  consequences  so  citing- Kent,  Com.  on  Am.  Law,  vol.  i, 
unjust,  so  injurious,  and  of  such  for-  p.  144;  Duer  on  Ins.,  vol.  i,  pp  647,  648; 
midable  magnitude,  as  cannot  be  subi-  Grotius,  De  Jur.  Bel.  ac  Pac.j  lib.  3,  ch. 
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lawful  prize  if  her  papers  are  false,  concealed  or  destroyed.  She 
is  also  liable  if  she  has  resisted  search  which  is  lawful  in  war. 
The  right  of  search  in  time  of  peace  is  not  generally  conceded 
unless  conferred  by  treaty  and  confined  to  merchant  ships. 

Though  a  port  must  be  actually  blockaded  to  render  it  unlaw- 
ful for  a  neutral  to  enter  it,  yet  there  may  be  temporary  relaxa- 
tion without  an  abandonment  of  the  blockade.  For  instance, 
the  blockading  squadron  may  be  suddenly  scattered  by  a  storm. 
Neutral  vessels  have  no  right  to  take  advantage  of  such  an 
accident. 

When  a  port  is  left  unguarded ,  by  reason  of  a  storm  or  other 
unavoidable  mishap,  it  should  have  its  actual  blockade  restored 
as  early  as  possible,  always  within  reasonable  time,  since  neutrals 
would  be  entitled  to  pass  in  and  out  should  the  delay  in  restora- 
tion be  such  as  to  create  the  presumption  that  the  blockade  had 
been  raised.  It  is  not  altogether  settled,  however,  that  neutrals 
are  obliged  to  respect  a  temporary  suspension  for  such  causes  or 
any  other.  If  the  blockade  ceases  to  exist  in  fact,  it  is  as  though 
it  had  been  only  a  paper  obstruction  from  the  first,  and  is  en- 
titled to  no  regard.* 

A  blockade  is  de  facto  when  it  is  established  without  public 
notification.  It  is /?<W2c  when  both  established  and  proclaimed. 
In  case  of  a  violation  of  the  former,  the  belligerent  establishing 
it  must  prove  the  existence  of  the  blockade  in  order  to  punish  a 
neutral  for  a  breach  ;  in  case  of  the  latter,  the  rule  is  otherwise 
as  to  the  burden  of  proof.  The  establishment  is  presumed,  and 
the  vessel  caught  in  its  violation  must  prove  the  contrary,  or  the 
relaxation  of  the  investment  to  keep  herself  from  confiscation  in 
a  court  of  nations.** 

Dissolution  of  Blockade. — If  the  blockading  squadron  is 
driven  off  by  the  enemy,  the  restoration  of  blockade  must  be  by 
a  subsequent  notification  to  neutrals  and  actual  re-establish- 
ment. ' 

The  withdrawal  of  the  blockading  force  operates  as  a  dissolu- 
tion of  the  blockade.  If  only  a  part  of  it  is  withdrawn,  the 
effect  is  practically  the  same,  if  there  is  not  sufficient  force  left 
to  prevent  the  ingress  and  egress  of  vessels.  A  fickle  mainte- 
nance of  the  investment — the  presence  of  an  adequate  force  being 
alternated  by  its  absence — would  justify  neutrals  in  disregarding 
it.  So,  if  there  should  be  places  unguarded,  through  which  ves- 
sels might  easily  enter,  though  the  main  entrance  be  well  invested, 
the  blockade  as  a  whole  would  be  imperfect,  and   not  entitled  to 

I,  §  5;   Manning,  Law  of  Nations,  pp.  6  Rob.  116;   Radcliff  v.  U.  Ins.  Co.,  7 

322,    323;   Bvnkershoek,    Quaest.    Jur.  Johns.  Cases  (N.  Y.)  38;  Laing-r).  U. 

Pub  ,  lib.  I,  ch.  II.  Ins.  Co.,  2  Johns.  Cases  (N.  Y.)  178. 

1.  The  Betsy,  i  Rob.  92;   The  Mer-        2.  The  Neptunus,  i    Rob.  170;  The 

curius,  I  Rob.  84;  The  Columbia,  i  Rob.  Betsy,  i  Rob.  331;  The  Vrow  Johanna, 

154;  The   Frederick  Molke,  i  Rob.  73;  2  Rob.   109;   i   Duer  on  Insurance,  p- 

The  Trihelm,  6  Rob.  65;  The  Hoffnung,  649. 
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general  fespect.  Taking  goods  through  the  mouth  of  a  block- 
aded'river,  by  any  means,  for  the  purpose  of  exportation,  is  a 
breach  of  blockade.  Though  there  may  be  channels  of  com- 
munication which  cannot  be  wholly  guarded,  neutral  commerce 
cannot  be  legally  carried  on  through  them  without  violation  of 
the  duties  of  the  neutral  nation  towards  the  besieging  belliger- 
ent.i 

As  the  object  of  a  blockade  is  to  prevent  commerce,  it  is  the 
duty  of  a  neutral  to  avoid  defeating  the  object.  To  convey  sup- 
plies to  a  belligerent,  in  defeat  of  the  primary  purpose  of  the 
blockade,  would  be  a  gross  violation  of  duty.  It  would  be  assist- 
ing the  enemy  by  giving  them  that  which  is  contraband  of  war. 
Such  a  breach  is  deemed  hostile,  subjecting  both  vessel  and  cargo 
to  confiscation.^ 

a.  Notification  of  Blockade. — Neutrals  cannot  plead  ignorance 
of  a  blockade  after  notification.  Notice  is  given  by  official  com- 
munication to  the  different  neutral  states,  or  by  public  proclama- 
tion to  the  world.  The  particular  ports  invested,  or  to  be  in- 
vested, are  specified.  Either  form  of  notice  must  be  followed  by 
an  actual  investment  of  the  ports  named.  If,  without  formal 
notice,  neutrals  have  knowledge  of  the  existence  of  a  blockade, 
they  cannot  violate  it  with  impunity.  Proof  of  knowledge  must 
be  made  by  the  libellant  of  the  vessel  charged  with  breach,  if  no 
notice  has  been  given  and  the  existence  of  the  blockade  is  not 
notorious,  and  the  investment  itself  is  ineffectual.  If  the  neutral 
began  the  voyage  without  knowledge,  it  is  yet  confiscable  for 
continuing  if  notified  on  the  way.^ 

b.  Breach  of  Blockade. — Actual  running  of  a  blockade  is  not 
essential  to  its  violation.  An  attempt  to  do  so  completes  the  of- 
fence. Sailing  with  the  design  is  a  hostile  act,  rendering  the  ship 
confiscable.  Sailing  with  an  innocent  purpose,  and  without  knowl- 
edge, will  not  save  the  vessel  from  Hability  to  forfeiture  if,  upon 
arrival  at  the  invested  port,  she  do  not  desist  from  her  purpose 
of  entering,  upon  learning  there  of  the  existence  of  the  blockade. 
SaiUngwith  the  intent  of  making  a  breach  renders  her  liable  upon 
the  high  seas  from  the  commencement  of  her  voyage.* 

Intent  to  make  a  breach  may  be  inferred  from  the  vessel's 
clearance  to  a  blockaded  port,  the  character  of  her  cargo  and 
other  circumstances.  But  these  are  not  conclusive,  and  the  ves- 
sels may  rebut  the  presumptions  thus  created.  .  A  vessel  clearing 
from  a  distant  port,  though  laden  with  supplies  such  as  the  in- 
vested enemy  may  greatly  need,  is  not  confiscable  because  of  her 

1.  Halleck's  Int.  Law,  pp.  544-547,  Calypso,  2  Rob.  298;  Manning's  Law 
and  cases  cited.  of  Nations,  p.  323;   3    Piiillimore,   Int. 

2.  I  Duer  on  Insurance,  P.656-65S;  i     Law,  §  302. 

Kent,  p.  147;  3  Phillimore,  Int.  Law,  §  4.  The   Spes  and   the   Irene,  5  Rob. 

29S.  76;   The   Shepardess,    5  Rob.   262;  The 

3.  I  Kent,  pp.  147-8;  The  Apollo,  5  Nereid,  9  Cranch  (U.  S.)  440;  Yeaton 
Rob.  286;  The  RoUa,  6  Rob.  368;  The  v.  Fry,  5  Cranch  (U.  S.)  335;    Olivei  a 
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intent  to  enter  a  forbidden  port,  if  really  ignorant  of  the  fact 
that  a  blockade  has  been  established. ^ 

Hovering  about  a  port  to  catch  a  chance  of  entering  in  is  un- 
friendly, and  creates  presumption  of  hostility.  To  enter,  even  in 
ballast,  is  a  breach  ;  for  the  presumption  is  that  a  neutral  vessel 
thus  entering  means  to  make  her  egress  laden  with  goods  obtained 
from  the  enemy.  Only  physical  necessity — that  of  escaping  a 
storm,  for  instance — would  justify  such  ingress. 

The  declaration  of  a  neutral  master,  seriously  made,  that  he 
intended  to  break  a  blockade,  is  evidence  against  the  ship  of  such 
intent.  It  would  not  be  conclusive  in  the  face  of  other  evidence 
to  the  contrary.  If  he  persist  in  attempting  to  carry  out  the 
intent  after  legal  warning,  the  vessel  cannot  be  exonerated  on  the 
plea  that  she  innocently  set  out  upon  the  voyage. 

A  neutral  vessel  may  innocently  enter  when  she  has  a  license 
to  do  so  from  the  blockading  belligerent.  A  general  license  to 
trade  with  the  country,  issued  before  the  establishment  of  the 
blockade,  would  not  be  sufficient.  And,  as  before  remarked,  she 
may  innocently  enter  when  constrained  by  necessity,  such  as 
want  of  water  or  provisions,  need  of  repairing  a  leak,  or  absolute 
necessity  for  repairs,  when  there  are  no  other  means  of  relief  but 
that  of  entering  the  port. 

c.  Leaving  Blockaded  Port— Kgress  may  be  innocent  under 
peculiar  circumstances,  such  as  being  found  within  the  port  at 
the  commencement  of  hostilities ;  but  should  the  vessel  take  with 
her  a  cargo  from  the  enemy's  country,  the  act  would  be  hostile, 
and  the  consequence  incurred  would  be  liability  to  forfeiture.  A 
ship  which  has  entered  a  port  of  necessity  has  the  right  to  come 
out  again  in  ballast.  So,  if  she  has  entered  under  license,  her 
right  to  return  is  implied.  So  also  if  she  has  innocently  entered 
through  ignorance  she  ought  to  be  allowed  to  leave  in  the  same 
condition  in  which  she  entered  ;  that  is,  with  or  without  a  cargo, 
though  she  cannot  sell  what  she  took  in  and  take  out  a  new  load. 
A  neutral  vessel  that  goes  out  when  war  is  expected  between  her 
own  country  and  that  of  the  port  she  leaves,  may  take  a  cargo 
purchased  from  the  enemy  during  the  blockade  with  funds  of 
neutral  owners,  when  the  investment  is  necessary  to  save  the 
property  from  confiscation  by  the  enemy  in  case  the  war  should 
be  inaugurated.** 

■y. Union  Ins.  Co.,  3  Wheat.  (U.  S.)  196  ».  at  a  port  of  the  blockading  state,  or  of 

1.  It  seems  a  just  inference  from  the  a   neutral   power.     I    see  no  reason  to 

decisions  that  where  the  blockade   has  doubt  that  the  prohibition  to  proceed  to 

been  constituted  simply  by  the  fact  of  the  mouth  of  the   blockaded  port  em- 

an    investment,  although   its  existence  braces  all  cases  of  a  previous  knowledge, 

was  known  at  the  port  of  departure  from   whatever  source  the  knowledge 

previous  to   the  sailing  of  the  neutral  may  have  been  derived;  and  that,  in  all, 

ship,  she  may  clear  out,  provisionally,  its  violations   are   subject  to  the  same 

for  the  blockaded  port;  but  that,  in  this,  penalty,      i    Duer  on    Insurance,   pp- 

as  in  former  cases,  the  inquiry  upon  the  669,  670. 

result  of  which  the  right  to  complete        2.  i  Duer  on  Ins.,  pp.  682-3;  Halleck's 

tlie  voyage  must  depend,  must  be  made  Int.  Law,  pp.  560-2. 
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A  cargo  innocently  purchased  before  the  establishment  of  a 
blockade,  though  laden  upon  a  vessel  which  subsequently  be- 
comes confiscable  herself  for  bringing  it  out,  may  be  free  from 
the  penalty  of  forfeiture.  But  there  must  be  entire  good  faith 
on  the  part  of  the  owners  of  the  cargo. ^ 

d.  Ships  in  delicto!- — Ships  violating  blockade  are  deemed  in 
delicto  throughout  the  voyage.  It  is  essential  to  their  guilt  (or 
hostility,  which  is  the  preferable  term)  that  three  things  should 
concur :  an  actual  blockade,  knowledge  of  it,  and  intent  to  make 
a  breach.^ 

The  existence  of  a  blockade  is  a  fact  made  known  to  neutrals 
by  communication  or  proclamation,  as  previously  stated.  The 
actual  existence  is  when  there  is  a  sufficient  force  to  prevent  in- 
gress and  egress  at  the  port. 

A  river  at  its  mouth,  a  roadstead  or  part  of  a  coast  may,  like 
a  port,  be  blockaded.  The  amount  of  force  necessary  to  render 
the  investment  valid  may  be  fixed  by  treaty.  France  and  Den- 
mark agreed  that  it  should  require  two  or  more  vessels,  or  a  bat- 
tery of  cannon,  so  placed  as  to  make  it  perilous  to  a  vessel  at- 
tempting to  pass.  Holland  and  the  two  Sicilies  fixed  upon  six 
vessels  of  war  nearly  within  cannon  shot  of  the  invested  place,  or 
a  battery  on  the  coast,  commanding  the  place,  as  the  minimum 
of  the  necessary  force.  Russia  agreed  with  Denmark,  as  France 
had  done,  that  two  ships,  etc.,  would  be  sufficient.^ 

A  vessel  laden  before  the  establishment  of  a  blockade  may  be 
brought  out.*  The  right  is  the  same  when  a  government  closes 
its  own  ports.^  The  closing  must  be  effectual,  in  order  to  entitle 
it  to  respect,  whether  it  be  enforced  by  land  or  naval  forces.® 
When  effectual,  it  must  be  treated  in  good  faith  by  neutrals; 
they  should  not  subject  themselves  to  the  presumption  against 
them  arising  from  suspicious  circumstances.'  They  cannot  de- 
fend themselves  on  the  plea  that  the  blockade  was  not  effectively 
established  when  it  has  proved  sufficient  for  their  own  capture.* 

It  should  not  be  considered  a  suspicious  circumstance  when  a 
vessel  sails  near  a  blockaded  port  to  make  proper  inquiries  or  to 
obtain  necessary  relief  in  distress.^     She  must  be  in  delicto  to  jus- 

.    1.  Halleck's  Int.  Law,  p.  564.  a  naval  force  to  warn-  friendly  vessels, 

2.  I  Duer  on  Ins.,  p.  688.  and  capture  hostile  ones.     The  Circas- 

3.  Woolsey's  Int.  Law,  §§  186-7.  sian,  1.  Wall.  (U.  S.)  135. 

4.  A  blockade  does  not  deprive  a  7.  Intent  to  violate  a  blockade  may  be 
neutral   vessel,   previously  laden,  from  inferred  from  circumstances.     The  Jo- 

,   coming  out  with  her  cargo.     Olivera  v.  sephine,  3  Wall.  (U.  S.)  83;   The   Cor- 

Unionlns.  Co.,  3  Wheat.  (U.  S.)  193.  nelius,    3    Wall.'   (U.    S.)     213;     The 

B.  A  government  may  close  its  own  Cheshire,  3  Wall.  (U.  S.)  231;  The  Ad- 
ports.  The  United  States  Supreme  miral,  3  Wall.  (U.  S.)  603. 
Court  held  the  right  of  the  government  8.  The  capture  of  a  ship  attempting 
to  blockade  ports  in  that  portion  of  the  to  violate  blockade  tends  to  prove  that 
country  where  the  rebellion  existed,  the  establishment  of  the  blockade  was 
The  Prize  Causes,  2  Black   (U.  S.)  635.  effective.     The  Hallie  Jackson,  Blatchf. 

6.  Batteries  on  shore  may  be  used  to  Prize  Cas.  41. 

blockade  a  port  though  there  should  be  9.  A  vessel   may  approach  a  block- 
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tify  her  capture.^  When  a  blockade  has  been  raised  by  the  na- 
tion which  established  it,  or  effectively  and  permanently  broken 
by  the  opposite  belligerent,  neutrals  may  avail  theniselves  of  the 
changed  condition.* 

15.  Communications  Between  Belligerents. — Warfare  between  civil- 
ized nations  is  somewhat  relieved  by  a  species  of  commerce. 
They  have  to  deal  with  each  other  when  exchanging  prisoners, 
when  agreeing  upon  an  armistice,  when  entering  into  conven- 
tions to  lessen  the  rigors  of  war,  and  when  communicating  under 
flags  of  truce. 

a.  Armistice. — The  contracting  belligerents  obligate  themselves 
by  a  truce,  though  the  individual  subjects  of  neither  are  said  to 
be  responsible  for  the  breach  of  it  without  previous  notice.  It  is 
usual,  however,  to  give  notice  of  the  period  during  which  hostili- 
ties are  to  cease,  and  thereafter  the  subjects  of  the  contracting 
powers  are  responsible — each  belligerent  punishing  its  own  offend- 
ing subjects.* 

A  nation,  empowered  to  declare  war  and  to  conclude  peace,  is 
equally  competent  to  agree  with  the  enemy  upon  a  temporary 
truce.  This  power  is  frequently  exercised  by  the  military  or 
naval  officer  in  chief  command  acting  presumably  under  sov- 
ereign authority.  Such  a  truce  binds  the  contracting  enemies  to 
observe  it  in  good  faith  and  national  honor.  During  the  truce 
the  parties  may  act  as  though  permanent  peace  had  been  restored. 
They  are  not  ordinarily  prevented  by  the  terms  fr9m  collecting 
provisions  and  munitions  of  war,  nor  even  from  receiving  rein- 
forcements and  creating  fortifications  and  repairing  those  not 
under  siege.  A  besieged  place  cannot  be  repaired  or  strerlgthened 
during  truce,  nor  can  works  to  attack  it  be  built  or  improved 
during  that  time  ;  nor  can  supplies  or  reinforcements  be  received 
by  either  party  in  violation  of  the  armistice  as  usually  agreed 
upon. 

Hostilities  maybe  renewed   at  the  termination  of  the  time  of 

aded  port  to   inquire   about  thie  block-  ture.     The  Coosa,  i  Newb.  Adm.  393. 

ade.    The  Forest  King,  Blatchf.  Prize  1.  To  render  a   ship   confiscable  for 

Case,  45.     And  she  may  visit  such  port  violating  blockade,  she  must  be  caught 

■when  it  is  necessary  in   order  to  obtain,  in  the  act,  or  while  going  to  or  coming 

supplies  for  the  further  prosecution  of  from   the  invested  port.     She  cannot  be 

her  voyage.     The   Argonaut,  Blatchf.  captured   and   condemned   for  it  after 

Prize  Cases,  62.     Compare  The  Delta,  having  made  the  round  voyage.     Szj'- 

Blatchf.  Prize  Cases,  133;  The  Cheshire,  manski  v.  Plassan,  20  La.  Ann.  go. 

Blatch.  Prize  Cases,  151;  The  Empress,  2.  As   a  matter   of  course,   the  ter- 

Blatch.  Prize  Cases,   175.      If  she  sails  mination  of  a  blockade  may  be  foUovi'ed 

for  such  port  without  knowing  of  the  by  free  egress   and  ingress  of  vessels. 

blockade,  she  cannot  be  confiscated  for  When  a  government  has  closed  its  ov^n 

attempt  to  enter;  nor  if  she  does  so  to  ports  (as  during  the  rebellion)  it  may 

obtain     provisions     or     water.      The  open   them   at  will.     The  Baigorry,  2 

Nayade,  i   Newb.  Adm.  366.     But  for  Wall.   (U.  S.)   474;  The  Josephine,  3 

approaching  and  delivering  letters  and  Wall.  (U.  S.)  83;  The  Alma,  2  Sprague 

papers  to  a  person  from  the  shore,  when  (U.  S.)  203. 

aware  of  the  existence  of  the  blockade,  3.  i  Kent,  160;  3  Phillimore,  Int.  Law 

a    vessel    would     be     liable    to    cap-  §  116. 
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the  truce.     If  no  time  was  specified,  notice  should   be  given  be- 
fore a  renewal  of  warfare.^ 

h.  Capitulation. — When  a  surrender  is  made  under  terms  of 
agreement,  it  is  usually  stipulated  that  the  inhabitants  of  the  sur- 
rendered place  shall  be  secure,  that  certain  privileges  shall  be 
granted  to  the  discomfited  troops,  etc.  The  surrendering  garrison 
are  often  allowed  to  march  out  with  their  arms  and  colors ;  offi- 
cers are  allowed  to  retain  their  side  arms,  and  the  honors  of  war 
are  accorded.  Since  these  privileges  are  -not  matters  of  right, 
they  must  be  stated  in  the  terms  of  the  capitulation  if  the  con- 
queror means  to  grant  them.  The  commanding  ofificer  of  each 
army,  or  of  each  naval  party,  represents  his  own  nation  in  making 
the  capitulation — that  is,  the  one  in  command  at  the  place  and 
time.  He  has  no  authority  to  enter  into  stipulations  unknown  to 
the  rules  and  usages  of  war;  nor  can  he  represent  his  nation  in 
such  general  matters  as  the  accession  of  territory.* 

c.  Passports. — A  passport  is  a  written  instrument  to  secure  the 
safe  conduct  of  the  bearer.  In  war,  it  is  given  to  an  alien  or  even 
to  an  enemy,  enabling  him  to  travel  where  otherwise  he' could 
Hot  safely  go,  under  the  laws  of  war.  It  -is  entirely  personal ;  it 
cannot  be  used,  without  fraud,  by  one  to  whom  it  has  not  been 
granted.  It  may  be  revoked  before  the  time  specified  for  its  ter- 
mination. An  officer  in  command  may  grant  safeguards  for  the 
protection  of  property  and  persons  within  his  own  lines  from  dis- 
turbance by  his  own  troops.* 

d.  Cartel. — The  ransom  or  exchange  of  prisoners  is  usually 
effected  by  an  agreement.  The  respective  belligerents  mutuall)/ 
protect  the  agents  who,  under  a  flag  of  truce,  carry  out  the  cartel 
stipulations.  Should  either  belligerent  violate  the  cartel,  he 
would  forfeit  all  his  rights  thereunder.* 

When  a  vessel  is  employed  in  effecting  such  agreement,  she 
6ears  a  flag  of  truce,  and  is  called  a  cartel  ship.  She  can  bear 
no  arms  except  a  signal  gun,  nor  can  she  carry  any  cargo.  Both 
parties  are  bound  to  protect  her.  She  may  be  a  merchantman  or 
a  ship  of  war,  but  she  need  not  be  prepared  to  defend  herself 
against  either  enemy,  since  she  relies  upon  the  honor  of  both. 
She  would  be  liable  to  condemnation  were  she  to  act  fraudulently 
in  the  interest  of  either  party.* 

e.  Ransom. — In  modern  civilized  warfare,  prisoners  are  not  re- 
leased by  the  payment  of  a  sum  as  ransom,  as  was  formerly  the 
case.  It  is  common  now  to  release  them  on  their  word  of  honor 
not  to  fight  again  until  they  are  exchanged,  and  this  is  called 
parole.  The  term  ransom  is  now  mostly  applied  to  property. 
What  is  paid  for  the  return   of  captured  property  is  called  ran^ 

1.  Halleck's  Int.  Law,  ch.  27.  4.  La  Gloire,  5  Rob.  492;  The   Mary, 

2.  Vattel,  Droit  des  Gens,  liv.  3,  ch.  5  Rob.  200;  The  Carolina,  6  Rob.  336. 
16,  §§  237-8;  3  Phillimore,  §  122.  5.  3  Phillimore  on  Int.   Law,   §  iii; 

3.  I  Kent  163-  2  Phillimore,  Int.  The  Venus,  4  Rob.  355;  The  Daifjie, 
Law,  pp.  28,  29.  3  Rob.  141;  I  Duer  on  Ins.  539. 
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som  money.     The  practice  is  almost  wholly  confined  to  naval  war- 
fare. ^ 

.  Authority  to  ransom  is  included  in  that  to  capture.  It  is  usu- 
ally exercised  by  a  ransom  bill  guaranteeing  the  safe  conduct  of 
the  vessel  which  is  the  subject  of  the  contract.  The  effect  of  the 
contract  is  the  suspension  of  hostilities  between  the  parties  to  it 
with  respect  to  the  vessel  and  the  transaction.* 

16.  Contraband  of  War. — Commerce  of  certain  kinds  is  pro- 
hibited during  war  because  it  interferes  with  the  operations  of 
the  contest  and  prolongs  it  by  aiding  the  enemy.  No  neutral 
can  engage  in  prohibited  commerce  without  violation  of  duty, 
subjecting  the  vessel  to  loss  of  freight  and  expenses,  and  also 
to  forfeiture  if  she  is  owned  by  the  owner  of  the  prohibited 
cargo. 

When  the  transportation  of  contraband  goods  is  prohibited  by 
treaty,  and  the  government  of  the  neutral  carrier  is  a  party  to 
the  agreement,  the  ship  itself  is  forfeited  for  violation  of  the 
treaty.  So,  too,  if  the  ship  bearing  such  goods  is  found  with 
false  papers  on  board  or  is  attempting  otherwise  to  conceal  her 
destination.  Misconduct  on  the  part  of  the  officers  of  the  ship, 
showing  that  they  knew  of  the  presence  of  contraband  articles 
on  board ;  knowledge,  on  the  part  of  the  ship  owner,  of  such 
presence,  etc.,  may  involve  the  ship.  Good  faith  and  ignorance 
on  the  part  of  the  ship  owner,  however,  and  good  conduct  by 
the  officers  will  not  save  contraband  goods  from  confiscation. 
And  even  other  articles  intermixed  with  the  contraband  will  share 
the  same  fate  if  belonging  to  the  same  owner.* 

a.  Forfeiture.— 'Lia.hility  to  forfeiture  for  carrying  contraband 
of  war  owned  by  the  owner  of  the  vessel,  begins  at  the  inception 
of  the  voyage ;  and  the  goods  themselves  are  confiscable  from 
that  time,  whoever  may  own  the  vessel.  Liability  ends  upon  the 
completion  of  the  entire  voyage,  so  that  neither  the  vessel  nor 
the  proceeds  of  fhe  contraband  cargo  can  be  disturbed  there- 
after.-* 

If,  however,  after  the  inception  of  the  voyage,  the  intent  to 
take  inhibited  goods  to  an  enemy  is  abandoned  before  the  cap- 
ture of  the  vessel,  the  penalty  cannot  be  inflicted.^ 

1.  Maisonnaire  v.  Keeling,    2    Gall.  164;  Goodrich  v.  Gordon,  15  Johns.  (N. 

(U.  S.)  337,  Story,  J.;  Miller  v..  Reso-  Y.)  6. 

lution,2  Dall.  (U.  S)  15.     "Other  mari-  2.  i  Kent  105;  Wheaton's  Elem.  Int. 

time  nations  [other  tlian  England]  re-  Law,  pt.  4,  ch.  2,  §  28;  Miller  v.  Miller, 

gard   ransoms   as  binding,   and   to   be  2  Dall.  (U.  S.)   15;   The  Hoop,  i  Rob. 

classed  among  the  few  legitimate  co?n-  169;  Ricard  v.  Bettenham,  3  Burr.  1734. 

mercia  belli.      They   have  never  been  3.  Halleck's  Int.  Law,  570-573. 

prohibited  in  this  country,  and  the  act  4.  The  Caledonia,  i   Wheat.  (U.  S.) 

of  congress  of  August  2nd,  1813,  inter-  100;  The  Joseph,  8  Cranch  (U.  S.)4Si; 

dieting  the  use  of  British  licenses  or  The  Nancy,  3   Rob.   127;  The  Imina,  3 

passes,  did  not  apply  to  the  contract  of  Rob.  158;  The  Christiansberg,  6  Rob. 

ransom."     i  Kent  105;  Brooks  i).  Dorr,  381;  Carrington  v.   Ins.  Co.,  8  Peters 

2  Mass.  39;  Spaflford  v.  Dodge,  14 Mass.  (U.  S.)  521. 

66;  Girard  v.   Ware,   i   Pet.    (U.  S.  C.  5.  The  Trendesostre,  6  Rob.  390  «.; 

C.)  142;  The  Saratoga,  2  Gall.   (U.  S.)  i  Duer  on  Ins.,  pp.  629,  571-2. 
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Transportation  of  contraband  goods  from  one  enemy's  port  to 
another  is  a  hostile  act  incurring  the  same  penalty  as  original 
importation.  Transporting  them  in  the  interest  of  the  enemy, 
though  not  to  his  country,  is  illegal.^ 

b.  Contraband  Articles. — Implements  and  munitions  of  war, 
naval  stores,  and  whatever  strengthens  the  enemy,  are  contra- 
band. Under  the  last  designation  may  be- mentioned  marine  en- 
gines, paddle  wheels,  cylinders,  screw  propellers,  cranks,  boilers, 

'  horses,  wagons,  harness,  steam  machinery,  coal,  money,  etc,^ 

All  articles  used  in  the  manufacture  of  gunpowder,  such  as 
sulphur  and  saltpetre  ;  all  articles  much  in  demand  during  war, 
such  as  pitch,  tar,  hemp  and  ship  timber,  copper  in  sheets,  iron 
in  any  form  suitable  for  war  purposes  or  easily  susceptible  of 
being  converted  into  such  purposes,  are  especially  contra- 
band.^ 

While  these  and  like  articles  are  always  contraband,  there  are 
others  which  are  not  so  in  themselves,  but  become  so  if  destined 
for  the  enemy's  use — such  as  wheat,  corn,  rice,  flour,  meal,  hay, 
fodder,  and,  in  short,  all  provisions.* 

An  article  may  be  contraband  or  not :  may  indeed  be  contra- 
band in  relation  to  one  enemy  and  not  to  another,  according  to 
the  use  to  be  made  of  it.  Gen.  Butler  declared  slaves  to  be  con- 
traband during  the  war  of  the  rebellion.  Considered  as  property 
by  the  insurrectionists,  who  used  them  to  further  their  cause, 
they  were  indeed  contraband  in  such  sense  that  they  could  not 
have  been  conveyed  from  Missouri  (for  instance),  which  was 
within  the  national  lines,  to  any  State  within  the  enemy's  lines, 
without  violation  of  the  rules  governing  contraband  of  war. 
On  the  other  hand,  persons  held  in  slavery  by  the  insurrection- 
ists while  being  conveyed  to  a  place  where  they  would  have  their 
liberty,  could  not  be  considered  contraband  of  war.  The  term  is 
usually  applied  to  merchandise,  and  denotes  something  prohib- 
ited by  ban.  It  is  supposed  to  be  derived  from  the  Italian  word 
contrabando.^ 

Distinction  is  made  between  absolute  and  conditional  contra- 
band of  war.  Nations  often  fix  by  treaty  what  shall  be  under- 
stood as  belonging  to  the  latter.  All  articles  absolutely  necessary 
to  the  carrying  on  of  war,  universally  are  held  to  be  contra- 
band.® 

c.  Jurisdiction  of  a  Neutral  State. — Belligerents  have  no  right 

1.  The  Commercen,  i  Wheat.  (U.  S.)  den  Rust,  6  Rob.  93;  The  Ranger,  6 
322.                                       _  Rob.  126. 

2.  Halleck's  Int.  Law,  pp.  577-582.  5.  Twiss  on  the   Law  of  Nations,  p. 

3.  3  Phillimore,  Int.  Law.  §§  229,  251;  234. 

Wheatort's  Elem   Int.   Law,  pt.  4,  ch.  3,  6.  "Where   the   neutral  owner  knew 

k  24;  I  Dueron  Ins.,  p.  636;  The  Char-  that  his   vessel  was   peculiarly  adapted 

lotte,  5  Rob.  305;  The  Staadt  Embden,  to  the  purposes  of  war,  and  was  avow- 

I  Rob.  26;  The  Apollo,  4  Rob.  15S.  edly   going    with     it    to    the    enemy's 

4.  The  Commercen,  i  Wheat.  (U.  S.)  country  with  the  intention  and  expecta- 
382;  The  Edward,  4  Rob.  68;  The  Zel-  tion   of  selling  it   to  the  enemy  to  be 
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to  interfere  with  trade  within  the  jurisdiction  of  a  neutral  State. 
There  a  neutral  may  sell  even  firearms  to  opposing  belligerents, 
provided  no  favor  is  shown  to  either  party  to  the  injury  of  the 
other.  Articles  thus  sold  may  become  contraband  when  beyond 
the  neutral's  jurisdiction,  on  the  high  seas,  and  destined  to  the 
country  of  one  of  the  belligerents.  They  would  then  be  captur- 
able  by  the  other.  It  is  not  the  practice  of  nations  to  prohibit 
merchants  to  purchase  and  take  away  goods  of  such  character  as 
to  be  confiscable  by  a  beUigerent  should  he  capture  them  on  the 
high  seas.* 

17.  Captures  on  Navigable  Waters. — It  is  enemy  ownership  which 
gives  hostile  property  its  character.  Whatever  is  under  the  con- 
trol of  an  enemy  is  deemed  to  be  owned  by  him  without  reference 
to  the  nice  distinctions  of  title  recognized  by  municipal  law, 
Property  used  by  an  enemy  for  hostile  purposes  acquires  the 
enemy  character.  Property  takes  its  status  from  that  of  its 
owner,  or  by  reason  of  the  hostile  usages  to  which  it  is  sub- 
jected.** 

Whether  property  captured  upon  the  sea  is  lawful  prize  of 


emploved  as  a  vessel  of  war,  Lord 
Stowell  had  no  hesitation"  in  con- 
demning the  vessel  as  contraband  of 
vifar."  The  Richmond,  5  Ch.  Rob.  331. 
This  illustrates  "conditional  contra- 
band." Further  illustration.  The 
Brutus,  5  Ch.  Rob.  appendix,  p.  i. 

1.  "A  neutral  nation  may  indeed  bind 
itself  by  treaty  engagements  with  a 
belligerent  nation  not  to  allow  mer- 
chants to  purchase  within  its  jurisdic- 
tion certain  articles,  if  they  are  to  be 
carried  to  the  ports  of  the  adverse 
belligerent;  but  the  observance  of  such 
treaty  engagements  will  be  inconsistent 
with  neutrality  unless  the  neutral 
nation  should  apply  the  same  prohibi- 
tion equally  to  all  merchants  intending 
to  carry  such  articles  to  the  ports  of 
either  belligerent."  Twiss  on  Law  of 
Nations,  p.  296.  ' 

"The  practice  of  nations  received  in 
Europe  at  the  present  day  permits  a 
commerce  in  time  of  war  between  neu- 
trals and  belligerents.  It  has  only 
subjected  it  to  certain  restrictions  with 
regard  to  the  immediate  necessities  of 
war,  and  in  respect  of  places  under 
blockade.  It  does  not  forbid  neutrals 
to  sell  to  the  subjects  of  a  belligerent 
power  articles  which  serve  immediately 
to  the  purposes  of  war,  when  the  bel- 
ligerents purchase  the  articles  in  the 
neutral  country,  and  export  them  them- 
selves." Kluber,  Droit  des  Gens,  § 
388. 


Neutral  goods  bound  to  a  blockaded 
port  are  to  be  considered  as  contraband 
of  war,  it  has  been  held.  Richardson 
■u.  Maine  Ins  Co.,  6  Mass.  102.  Even 
provisions  are  contraband  if  designed 
for  the  enemy's  military  use.  The 
Commercen,  i  Wheat.  (U.  S.)  382. 
Compare  N.  Y.  Fireman  Ins.  Co.  p. 
De  Wolf,  2  Cow.  (N.  Y.)  56. 

"  The  confession  of  the  defendant, 
that  he  did  carry  contraband  goods  in 
a  vessel,  and  the  testimony  of  the  mas- 
ter that  the  goods  carried  were  con- 
traband by  the  laws  of  great  Britain, 
were  sufficient  evidence  of  the  law  of 
that  country."  Smith  v.  Elder,  3  Johns. 
(N.Y.)  105. 

2  Enemy  character  may  thus  attach 
either  to  persons  of  neutral  national 
character  and  to  their  property  as  at- 
tendant on  them,  or  to  property  owned 
by  neutrals  in  virtue  of  its  origin  or  pf 
the  use  to  which  it  is  applied. 

The  chief  test  of  the  existence  of 
such  an  identification  of  a  neutral  sub- 
ject with  an  enemy  state  as  will  suffice 
to  clothe  him  with  an  enemy  character 
is  supplied  by  the  fact  of  domicil. 

For  belligerent  purposes  a  person 
may  be  said  to  be  domiciled  in  ft  country 
when  he  lives  there  under  circuni- 
stances  which  give  rise  to  a  reasonable 
presumption  thftt  he  intends  to  make  it 
his  sole  or  principal  residence  during 
an  unlimited  time.  Hall  on  Int.  Law, 
p.  427. 
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war  or   not   depends    upon  its  character  as  hostile  or  friendly.^ 

a.  Domicil. — Domicil  fixes  its  owner's  status  as  hostile  or 
friendly.  This  rule  is  subject  to  exceptions.  A  neutral,  domi- 
ciliated in  an  enemy's  country,  is  not  deemed  hostile  if  he  is  pre- 
paring to  remove,  and  does  actually  remove  within  reasonable 
time.  He  should  be  allowed  opportunity  to  gather  up  his  prop- 
erty and  take  it  out  of  the  country.  If,  while  doing  so,  he  en- 
gages in  new  enterprises,  as  a  resident,  his  character  as  hostile  is 
.thus  established.  Whether  hjs  ships  upon  the  sea  retain  their 
neutral  character  while  he  is  attempting  to  remove  from  the 
enemy  country  has  been  a  subject  of  contention.^ 

Ministers,  consuls  and  other  agents  representing  their  govern- 
ments in  a  foreign  country  are  not  deemed  enemies  because  of 
their  residence  there,  after  war  has  been  declared  against  it. 
Should  one  of  them  purchase  property,  however,  for  the  purposes 
of  trade  on  his  private  account,  after  the  commencerrtent  of  hostili- 
ties, such  property  would  be  immediately  clothed  with  the  enemy 
character.     It  would  be  liable  to  capture  upon  the  high    seas.* 

b.  Traffic. — Enemy  character  is  imputed  to  property  by 
the  traffic  of  its  owner  irrespective  of  his  place  of  residence.* 
If  he  trades  under  the  enemy's  license;  if  he  leaves  his  effects 
with  his  partners  in  business  who  are  domiciliated  in  the  enemy's 
country ;  if  he  is  a  partner  in  a  firm  located  there  though  he  him- 
self lives  in  a  neutral  country,  he  is  deemed  an  enemy  so  far  as 
to  communicate  hostile  character  to  his  property  there. 

c.  Property  on  the  Ocean. — Enemy  property  found  upon  the 
high  seas  is  subject  to  capture  and  to  condemnation  in  prize 
courts,  under  the  rules  of  international  law,  without  any  special 
expression  of  legislative  will   by  the   capturing  power.     Cargoes 

1.  As  domicil  is  acquired  for  private  Connell  v.  Hector,  3  Bos.  &  Pull.  114, 
purposes  of  business  or  pleasure,  and  The  Bernon,  i  Rob.  103,  Elbers  v.  Ihs. 
the  consequences  to  a  man  of  its  pos-  Co.,  16  Johns  (N.  Y.)  128;  The  Ann, 
session  by  him  flow,  not  from  an  attitude  i  Dod  221,  The  Venus,  8  ,  Cr.  279,  La 
of  hostility  on  his  part,  but  from  the  Virginie,  5  Rob.  98;  The  Joseph,  i  Gal. 
accidental  circumstance  that  his  con-  (U.  S.)  545,  The  St.  Lawrence,  i  Gal. 
duct  is  of  advantage  to  a  belligerent,  (U.  S.)  467. 

he  is  not  tied  down  to  the  domicil  in  S.  The  Indian  Chief,  3  Rob.  27;  The 

which  he  is  found  at  the  beginning  of  Josephine,  4  Rob.   25;    The   Dree    Ge- 

war.    So  soon  as  he  actually  removes  broeders,  4  Rob.  232;  i  Kent's  Com.  44, 

elsewhere,  or  takes  steps  to  effect  a  re-  i  Wheat.  Int.  Law,  282;    Albrecht  v. 

moval  in  good  faith  and  without  inten-  Sussinan,    2    Ves.     &     Beames,     323; 

tion  to  return,  he  severs  his   connection  Arnold  v.   United    Ins.    Co.,   i   Johns, 

with  the  belligerent  country.     He  thus  Cases   (N.  Y.)  363. 

recovers    his    friendly    character,   and  4.  A    vessel    engaged    in    unlawful 

with  it  recovers  also  the  rights  of  a  trade  with  the  enemj'  is  liable  to  capture 

friend.  ^  Hall  on  Int.  Law,  p.  430.  and  condemnation  at  any  time  during 

2.  Wilson  V.  Marryatt,  8  Term  31;  the  voyage  in  which  the  offence  is  com- 
The  Venus,  8  Cr.  (U  S.)  288;  Bentzon  mitted,  but  not  after  the  voyage  is  com- 
f.  Bogle,  9  Or.  (U.  S.)  191;  The  Anne  pleted.  If,  however,  the  voyage  is 
Greene,  i  Gall.  (U.  S.)  284,  The  Dos  continuous  and  entire,  although  con- 
Hermanos,  2  Wheat.  76;  The  Nereide,  sisting  of  separable  parts,  she  is  liable 
9  Cr.  (U.  S.)  388;  The  Diana,  5  Rob.  to  capture  while  any  portion  of  it  re- 
■60;   The  Harmony,  2   Rob.  322;    Mc-  mains  to  be  performed,  even  where  the 
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in  transit  from  a  neutral  to  a  belligerent  country,  or  from  the 
latter  to  the  former,  are  capturable  if  they  belong  to  an  enemy, 
or  if  they  are  to  be  his  upon  their  arrival.  But  if  they  are 
shipped  from  an  enemy  country  to  a  neutral  one,  pursuant  to  a 
contract  of  sale  made  prior  to  the  commencement  of  hostilities, 
they  belong  to  the  neutral  consignee  as  soon  as  they  are  delivered 
to  the  master  of  the  ship,  and  are  therefore  exempt  from  cap- 
ture. If,  however,  any  right  of  property  is  left  in  the  enemy 
consignor,  the  rule  is  otherwise.  During  the  transit,  no  contract 
between  such  consignor  and  consignee  can  affect  the  character  of 
the  cargo.  The  rule  is :  "  Once  hostile,  always  hostile  to  the  end 
of  the  voyage."  Even  though  the  owner  should  cease  to  be  an 
enemy,  he  cannot  immediately  change  the  character  which  has 
been  impressed  upon  his  property  while  it  is  on  the  sea.^ 

It  cannot  be  changed  by  sale  to  a  neutral,  if  there  is  a  reserva- 
tion of  right  to  resume  ownership  at  the  close  of  the  war,  or  if 
the  enemy  retains  a  lien  upon  the  things  sold.  This  is  the  rule 
with  respect  to  the  sale  of  ships  and  other  vessels.^ 

d.  Hostile  Flag  and  Pass. — A  ship  becomes  hostile  so  soon  as 
she  hoisfs  the  enemy's  flag.  The  rule  is  the  same  if  she  sails 
under  his  pass.  The  cargo  does  not  necessarily  take  character 
from  the  flag.^ 


part  in  which  the  offence  was  com- 
mitted has  been  completed.  This  point 
has  been  fully  discussed  and  decided  in 
the  supreme  court  of  the  United  States. 
Halleck's  Int.  Law,  p.  505,  citing 
Wildman,  Int.  Law,  vol  2,  pp.  20,  23; 
Duer  on  Insurance,  vol.  I.  pp  570,  571; 
The  Joseph,  8  Cranch  (U.  S.),  pp.   454, 

''•5.'5-  .      ,  .       ,     .  . 

.1.  Transfer  in  transitu  bemg  legiti- 
mate in  time  of  peace,  transfers  effected 
up  to  the  actual  outbreak  of  war  are 
prima  Jacie  valid:  where,  however,  it 
appears  from  the  circumstances  of  the 
case  that  the  vendor  has  sold,  to  the 
knowledge  of  the  purchaser,  in  contem 
plation  of  war,  the  contract  is  invali- 
dated, notwithstanding  that  the  pur- 
chaser may  have  been  in  no  way 
influenced'  m  buying  by  a  wish  to 
assist  the  vendor  .The  transaction  is 
held  to  be  in  principle  the  same  as  a 
transfer  in  transitu  effected  during  the 
progress  of  war. 

"  The  nature  of  both  contracts,"  says 
Lord  Stowell,  "is  identically  the 
same,  being  equally  to  protect  the  prop- 
erty from  capture  during  war,  not 
indeed  in  either  case  from  capture  at 
the  present  moment,  but  from  the  dan- 
ger of  capture  when  it  is  likely  to 
occur.  The  object  is  the  same  in  both 
instances,  to  afford  a  guarantee  against 


the  same  crisis.  In  other  words,  both 
are  done  for  the  purpose  of  eluding  a 
belligerent  right,  either  present  or  ex- 
pected. Both  contracts  are  framed 
with  the  same  animo  fraudandi,  and 
are  in  my  opmion  justly  subject  to  the 
same  rule."  Hall  on  Int.  Law,  p.  435, 
citing  The  Jan  Frederick,  5  Rob.  133. 

2.  Sale  by  an  Enemy  to  a  Neutral. 
The  sale  of  a  ship  by  an  enemy  to  a 
neutral  i.^  null  by  public  law,  if  there 
be  a  stipulation  that  1  he  contract  is  to  be 
revoked  at  the  close  of  hostilities;  also, 
if  the  vendor  retain  a  lien  upon  the 
vessel  for  the  price;  and  also,  when  the 
enemy  vendor  retains  ctintrol  of  the 
vessel.  Waples  on  Proceedings  in 
Rem,  p  396,  c//z«^The  Noydt  Gedacht, 
2  Rob.  137;  The,  Sechs  Geschwistern, 
4  Rob.  100;  The  Vigilantia,  i  Rob.  i; 
The  Embtien,  j  Rob.  16;  The  Jemmy, 
4  Rob.  31 

3.  Change  of  Flag. — A  ship  pre- 
viously neutral  becomes  immediately 
hostile  the  moment  she  hoists  the  en- 
emy's flag,  or  sails  under  his  pass. 
And  the  general  rule  is  that  the  goods, 
under  such  flag,  follow  the  fate  of  the 
vessel. 

The  cargo,  however,  does  not  neces- 
sarily change  character  with  the  ship 
when  she  dons  the  enemy's  flag.  Friend- 
ly goods,  laden  in  time  of  peace,  with- 
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Cargo. — Goods  laden  before  the  commencement  of  war,  belong-- 
ing  to  an  innocent  owner,  are  not  affected,  unless  put  on  board 
in  contemplation  of  approaching  hostilities,  and  of  their  convey- 
ance under  such  flag. 

Goods  may  have  the  enemy  character  impressed  upon  them  by 
the  nature  of  the  commerce  in  which  they  are  employed.  If  they 
are  produced  in  a  hostile  country,  they  are  there  subject  to  the 
enemy,  and  assume  the  character  of  the  country.  They  may  be 
captured  in  transit  during  war,  though  shipped  before  the  com- 
mencement of  hostilities.^ 

Neutral  Ship  Liable. — A  neutral's  vessel,  loaned  to  a  belliger- 
ent, may  be  captured  while  used  by  the  latter.  A  ship  is  lawful 
subject  of  prize  when  found  with  military  enemies  on  board  as 
passengers,  but  not  for  conveying  enemy  civilians  from  one  neu- 
tral port  to  another  without  hostile  intent.  Knowingly  convey- 
ing public  despatches  of  a  belligerent  rendelrs  a  neutral  ship  cap- 
turable,  though  she  would  not  be  liable  for  innocently  conveying 
a  passenger  with  such  despatches  in  his  pocket.* 


out  contemplation  of  war,  do  not 
become  hostile  by  reason  of  the  break- 
ing out  of  war,  though  the  ship  does  if 
her  owner  thus  becomes  a  belligerent 
by  his  nationality;  provided,  however, 
the  neutral  character  of  the  owner  of 
the  goods  has  not  been  changed.  Of 
course  the  goods,  under  such  a  flag, 
would  be  confiscable,  if  laden  in  view 
of  approaching  hostilities,  and  with 
knowledge  that  the  enemy's  flag  was  to 
be  raised  over  them. 

Simulated  papers  are  evidence  of  the 
hostile  character  of  a  cargo,  nominally 
neutral,  though  it  be  laden  before  the 
declaration  of  hostilities,  in  case  the 
vessel  bearing  it  should  become  hostile 
by  such  declaration.  Waples  on  Pro- 
ceedings in  Rem,  397,  cHing  The 
San  Jose  Indiano,  2  Gal.  (U  S)  285; 
The  Princessa,  2  Rob.  49;  The  Susa,  2 
Rob.  256;  The  Anna  Catharina,  The 
Vigilantia,  i  Rob.  13;  The  Vrow 
Elizabeth,  5  Rob.  5;  Sleight  v.  Rhine- 
lander,  2  Johns.  (N.  Y.)  531;  Barkers. 
Phoenix  Ins.  Co.,  8  Johns.  (N.  Y.)  321; 
The  Ann,  i  Dod.  221;  The  Success,  i 
Dod.  132. 

1  Any  attempt  by  a  subject  to  im- 
port goods  from  the  enemy's  country 
without  the  license  of  his  ow'n  govern- 
ment is  a  violation  of  duty  on  his  part, 
and  involves  his  property  so  employed 
in  the  penalty  of  confi.scation.  It  is 
not  necessary  that  these  goods  should 
be  the  fruits  of  any  purchase,  barter, 
contract  or  negotiation  in  the  enemy's 
country    after    hostilities    had  -  com- 
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menced.  The  sailing  of  the  vessel 
with  the  goods  on  board  after  the  party 
had  a  knowledge  of  the  war,  completes 
the  offence,  stamps  the  cargo  with  an 
illegal  character,  and  subjects  it,  during 
its  transportation,  to  a  rightful  seizure. 
The  propriety  of  strictly  adhering  to  this 
rule  is  vindicated  by  Judge  Story, 
with  his  usual  ability,  in  the  case  of 
The  Rapid,  where  the  question  is  fully 
discussed.  Halleck's  Int.  Law,  p.  499, 
citing  Duer  on  Insurance,  vol.  i,  pp. 
556-559;  The  Lady  Jane,  cited  i  Rob. 
Rep.  202;  The  William,  cited  i  Rob. 
Rep.  214;  The  Juffrow  Louisa  Marga- 
retha,  cited  i  Rob.  Rep.'  202;  The 
St  Phillip,  cited  8  Term  Rep.  556. 
etc. 

2.  Use  of  a  Neutral  Vessel  ty  an 
Enemy.  If  the  owner,  nominally  neu- 
tral, of  a  vessel  allows  a  belligerent  to 
use  her,  both  she  and  he  are  deemed  of 
hostile  character  in  case  she  be  cap- 
tured while  in  such  use.  He  cannot  be 
heard  to  defend  her,  not  even  upon  ,  the 
plea  of  duress.  Convej'ance  of  mili- 
tary belligerents,  even  without  know- 
ledge of  their  character,  by  the  master 
of  a  vessel  has  been  held  to  render  her 
lawful  prize,  though  she  and  her  owner 
had  been  previously  neutral.  The  rule 
does  not  extend  to  the  conveyance  of 
enemies  not  military,  as  mere  passen- 
gers from  neutral  port  to  neutral  port, 
withqut  knowledge  of  their  character 
and  without  design  to  aid  the  enemy. 

The  conveyance  of  public  dispatches 
of  a  belligerent,   by   the  master  of  a 
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e.  Sailing  Under  Cartel. — Ships  conveying  prisoners  for  ex- 
change, or  engaged  in  any  other  service,  under  cartel,  are  not 
capturable  as  prize,  either  on  the  direct  or  the  return  voyage,  so 
long  as  they  are  true  to  their  trust. ^ 

Right  to  Capture. — The  right  to  take  prizes  is  one  of  inter- 
national law;  and  cannot  be  created  by  statute.  Nations  enact 
what  they  term  prize  laws,  but  they  are  merely  regulative  stat- 
utes. Methods  of  capture  must  be  according  to  international 
usage,  but  methods  of  distributing  prizes  after  condemhation 
may  well  be  determined  by  statute.  Any  particular  government 
may  restrict  some  of  its  international  rights  by  statute,  but  it 
cannot  enlarge  those  rights.* 

In  this  country  we  have  statutes,  directory  and  regulative,  of 
judicial  proceedings  in  prize  cases,  taking  testimony,  adjudica- 
tion, distribution,  appeal,  etc.  Naval  captures  on  land  and  on 
waters  not  navigable  have  been  thus  regulated.* 

f.  Neutral  Ships  Having  Knowledge  of  the  War. — With  knowl- 

norninally   neutral     ship, '  with    know-     to  break  blockade.     The  one  short-lived 


ledge  on  his  part,  renders  both  ship 
and  cargo  confiscable;  but  a  passenger 
on  board  might  be  the  bearer  of  such 
official  communications  without  involv- 
ing such  consequences.  Waples  on 
proceedings  in  Rem,  p.  398,  citing 
The  Phoenix,  5  Rob.  20;  The  Vrow 
Anna  Catharina,  5  Rob.  167;  Bentzon 
■V.  Boyle,  9  Cr.  (U.  S.)  191;  The  Caro- 
lina, 4  Rob.  256;  The  Orozembo,  6  Rob. 
430;  The  Friendship,  6  Rob.  420. 

The  circumstances  of  the  capture  of 
Slidell  and  Mason,  and  the  correspond- 
ence thereon,  may  be  referred  to  as 
illustration,  though  Captain  Wilkes  did 
not  capture  the  neutral  ship  with  them. 

The  Atlanta,  6  Rob.  440;  The  Caro- 
line, Id.  461. 

1.  Ships  under  cartel  are  exempt 
Trom  capture,  since,  otherwise,  prisoners 
could  not  be  conveyed  by  sea  from  one 
enemy's  country  to  another  for  ex- 
change. And  the  exemption  continues 
■with  the  cartel  on  the  return  voyage. 
Should  a  cartel  ship  violate  her  trust  by 
engaging  in  trade,  she  would  at  once 
become  confiscable.  Waples  on  Pro- 
ceedings In  Rem,  p.  405,  citing  The 
Daifgie,  3  Rob.  139;  La  Gloria,  1;  Rob. 
•192;  The  Mary,  5  Rob.  200;  The  Venus, 
4  Rob.  355;  The   Carolina,  6  Rob.  336. 

2.  There  cannot  be  the  slightest  doubt 
that  for  a  century  past  the  views  of 
statesmen  amd  jurists,  both  on  the  con- 
tinent of  Europe  and  in  America,  have 
Ibeen  pronounced,  with  increasing  em- 
phasis, in  favor  of  the  prohibition  of  the 
capture  of  private  property  at  sea,  un- 
less such  property  happens  to  be  con- 
ti-ahand  of  war  or  engaged  in  an  attempt 


treaty  with  Prussia,  negotiated  by 
Franklin  in  1785,  the  rejected  motion  in 
the  French  Assembly  in  1792,  the 
isolated  judgments  of  one  or  two  writ- 
ers of  rto  great  distinction,  have  been 
the  springs  of  a  mighty  current  of  opin- 
ion, which  has  shown  its  force  irf  mod- 
ern times  by  the  prohibition  of  such 
captures  in  the  Seven  Weeks'  War  of 
1866,  the  treaty  of  1871  between  the 
United  States  and  Italy,  the  twice  re- 
peated decision  of  the  Institute  of  Inter- 
national Law,  and  the  almost  unani- 
mous voice  of  the  great  continental 
jurists.  In  1856,  the  new  principle 
would  have  been  embodied  in  the  Dec- 
laration of  Paris,  had  not  the  opposition 
of  Great  Britain  caused  the  rejection  of 
the  American  proposition  in  its  favor. 
Having  agreed  to  give  up  for  the  future 
the  right  of  capturing  enemy  goods  un- 
der a  neutral  flag,  our  statesmen  de- 
clined to  go  further  along  the  path  of 
concession  to  commerce.  The  immetji- 
ate  result  of  their '  action  was  a  refusal 
on  the  part  of  the  United  States  to  sign 
the  declaration.  But,  though  they  were 
unwilling  to  pledge  themselves  to  what 
they  regarded  as  a  dangerous  half 
measure,  the^'  have  not  given  up  their 
traditional  policy  of  endeavoring  to  se- 
cure exemption  from  capture  of  private 
property  at  sea;  and  in  this  they  have 
the  sympathj'  and  support  of  all  the 
great  continental  states  of  Europe,  with 
the  doubtful  exception  of  France. 
Lawrence's  Essays,  p.  279. 

3.  We  have  an  example  of  a  directory 
and  regulative  one  in  the  Prize  act  of 
1864;  of  a  directory,  regulative  and  re- 
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edge  that  hostilities  have  been  declared  or  actually  exist,  a  neu- 
tral vessel  cannot  set  out  upon  a  commercial  voyage  to  one  of  the 
belligerent  countries.*  Though  licensed  by  one  belligerent,  she 
may  be  captured  by  the  other.^  She  would  be  involved  with 
hostile  cargo  if  attempting  to  save  it  fraudulently.^  Cleared 
from  one  neutral  port  to  another,  she  and  her  cargo  would  be 
confiscable  if  the  clearance  to  the  neutral  port  was  done  in  fraud 
while  the  real  destination  was  the  port  of  the  enemy.*  Such  ac- 
tion would  render  her  enemy  property.^ 

Congress  applied  the  rules,  applicable   to  foreign   enemies  and 
their  property,  to  domestic  enemies  during  the  rebellion.® 

g.  Recapture,. — Recapture  from  an  enemy  is  governed  by  dif- 
ferent laws  in  different  countries.  The  rule  of  reciprocity  as  to 
the  restitution  of  the  property  of  friendly  nations,  recaptured 
from  an  enemy,  prevails  among  the  most  enlightened  nations. 
The  rule  in  this  country  is  that  vessels  and  cargoes  belonging  to 
residents  of  the  United  States  which  have  been  taken  by  an 
enemy  and  recaptured  before  condernnation  as  prize,  shall  be  re- 
stored to  their  owners.  One-eighth  of  the  value  must  be  paid  to 
naval  captors  when  the  recapture  is  by  them  ;  or  one-half,  if  the 
vessel  was  armed ;  one-sixth  if  she  was  unarmed  and  was  the 
property  of  the  government,  and  was  recaptured  by  private  ves- 
.  sei ;  one-twelfth  if  she  belonged  to  the  government,  was  unarmed, 
and  was  recaptured  by  a  naval  ship,  etc' 

strictive  one,  in  the  confiscation  sections  2.  A  ship  sailing  with  an  enemy's  li- 
ef the  Confiscation  act  of  1862.  The  cense  is  confiscable.  The  Ariadne,  2 
legislative  power,  in  furthering  the  Wheat.  tU.  -S.)  143;  The  Hiram,  i 
prosecution  of  war,  whether  public  or  Wheat.  (U.  S.)  440. 
civil,  need  not  direct  the  capture  of  3.  The  ship  of  a  neutral  owner  is 
naval  prizes  (since  that  usage  generally  confiscable  if  he  has  lent  his  name 
prevails  among  nations),  but  it  is  fraudulently  to  save  the  cargo.  .  The 
alwa3-s  found  necessary  to  enact  regu-  Fortuna,  3  Wheat.  (U.  S.)  236. 
lations  for  governing  the  exercise  of  the  4.  Trade  with  the  enemy's  country 
right.  That  power  should,  however,  during  war  renders  ship  and  cargo  con- 
direct  the  capture  or  seizure,  for  confis-  fiscable,  though  a  neutral  port  be  the 
cation  purposes,  of  hostile  private  prop-  ostensible  destination,  and  fraudulently 
erty  found  on  land,  if  such  is  the  made  to  give  neutral  color  to  the 
sovereign  will,  since  such  confiscations  voyage.  Jecker  v.  Montgomery,  18 
are  contrary  to  modern  usage  among  How.  (U.  S.)  no. 

nations.     And   if  less   than  all   hostile  5.  Property     ostensibly     neutral,     if 

property  found  on  land  is  meant  to  be  seized  while  it  is  being  used  to  violate 

condemned,  the  statute  must  be  restrict-  neutral  duties,  is  quasi-enemj'  property 

ive,  so  as  to  limit  the  seizures  and  con-  and    therefore    confiscable.      Maisson- 

fiscations  to  such  property  as  the  sov-  naire  v.  Keating,  2  Gall.  (U.  S.)  339. 

ereign  will  has  elected  to  take.     In  all  Bearing    despatches    to    the    enemy 

cases,   it  is   found   necessary   that   the  renders     the     ship     confiscable.     The 

statute  should  be  regulative  of  the  pro-  Tulip,  3  Wash.  (U.  S.)  181. 

ceedings.      Waples  on  Proceedings  in  6.  The   act  of  congress   authorizing 

Rem,'  p.  407.  the  seizure  and  confiscation  of  vessels 

1.  A  vessel  was  held  to  be  good  prize  belonging   to  the   citizens  of  states   in 

of  war,  captured  while  bringing.a  cargo  -Insurrection  is  "within   the  legislative 

of  enemy   goods    from   a   belligerent's  competency  of  congress."     The  act  of 

country,  to  which  she  had  sailed  after  July  13th,  1861;  The  Ned,  Blatchf.  Prize 

knowledge  of  the  war.'    The  St.  Law-  Cases  119. 

rence,  8  Cranch  (U.  S.)  434.  7.  Wheat.  Elem.  Int.  Law,  p.  443. 
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18.  Prize — Captures  of  by  Public  "Vessels, — It  is  the  duty  of  ships 
of  war  to  make  captures.  When  more  than  one  take  a  prize,  the 
capture  is  said  to  be  joirit.  All  ships  of  war  of  the  same  belliger- 
ent, within  sight  at  the  time  of  the  capture,  are  deemed  joint 
captors.  Prior  or  subsequent  service  will  not  entitle  the  ship 
rendering  it  to  a  share  in  the  prize,  since  it  has  no  effect  upon 
the  actual  capture. 

A  capturing  fleet  is  considered  a  single  body,  and  the  members 
of  it  entitled  to  their  share  of  the  prize  money.  But  vessels  not 
constituting  a  fleet,  though  temporarily  associated,  do  not  neces- 
sarily all  share  in  a  prize ;  only  those  actually  or  constructively 
making  the  capture  are  thus  entitled.  Even  a  vessel  belonging 
to  the  fleet  but  temporarily  detached  at  the  time  of  the  capture 
would  lose  her  interest  therein.  But  any  material  aid  given  will 
entitle  a  ship  to  recompense  in  prize  money.  Though  one  or 
more  be  in  the  rear  while  other  ships  are  chasing  an  enemy  ves- 
sel and  finally  capturing  her,  they  are  considered  as  supporting' 
the  forward  ships,  and  entitled  to  share  in  the  prize.  Ships  of 
allies  are  joint  captors.^ 

Captures  made  by  boats  and  tenders  are  presumably  made  by 
the  ships  to  which  they  belong.  Captures  made  by  noncom- 
missioned vessels  called  privateers,  entitle  such  vessels  to  be 
considered  as  the  principals,  though  public  ships  may  have  as-, 
sisted  as  joint  captors.^ 

a.  Bringing  Prises  in. — The  captor  must  bring  his  prize  into 
port  and  surrender  it  to  the  jurisdiction  of  the  proper  court  with- 
out delay.  Nothing  but  necessity  would  justify  the  selling  of 
the  prize  elsewhere  and  the  submission  of  the  proceeds  to  the 
adjudication  of  the  court.  Some  of  the  officers  of  the  captured 
vessel,  or  it  may  be  some  of  the  crew,  or  even  passengers  found 
on  board,  also  all  the  papers  of  the  captured  vessel,  and,  of 
course,  the  cargo,  are  brought  in,  under  charge  of  a  prize  master, 
and  delivered  to  the  executive  officer  of  the  court,  who,  in. this 
country,  is  the  United  States  marshal  of  the  district  in  which  the 
port  is  situated.  The  persons  brought  in  are  to  be  used  as  wit- 
nesses responding  to  the  interrogatories  in  preparatorio,  and  the 
papers  are  to  be  examined  as  evidence.  The  respective  rights  of 
captors  and  joint  captors  ;  of  all  vessels  and  persons  entitled  to 
share  in  the  prize,  are  passed  upon  in  the  court.  The  statutes  of 
each  country  regulate  the  terms  of  the  distribution. 

The  captors  acquire  no  right  of  property  in   the   ships  and  car- 

1.  3    Phillimore    on     Int.     Law,   §§  153;   The   Spankler.  .1    Dod.  359;   Le 

399,  401;     2   Wildman    on    Int.   Law,  Neimen,  i  Dod.  9;  The  Unipn,  i  Dod 

330-9;  Talbot  V.  Three  Brigs,   i   Dal.  346;  The  Rattlesnake,  2  Dod  335;  The 

(U.  S.)  95;  The  Galen,  2  Dod.  19;  The  Financier,   i    Dod.  61;  The  Henriette, 

Santa  Br'igada,  3  Rob.  52;  La  Flore.  5  2    Dod.    96;     The    William     Tell,    i 

Rob.  238;  The  Drei  Gebroeders,  5  Rob.  Edw.  6. 

339;    L'Amitie,  6  Rob.   261;  The  Jan        2.  2    Wildman's  Int    Law,  334-349; 

Frederic,   5   Rob.  120;  The  Robert,  3  tialleck's  Int.Law,  737-740,  and  cases 

Rob.  194;  The  Lord  Middleton,  4  Rob.  there  cited. 
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goes  they  take.  That  right  vests  in  their  government — the  sov- 
ereign. What  they  get-^-usually  a  moiety — is  bestowed  upon  them 
by  their  government.  And  every  sailor  entitled  to  prize  money 
receives  it  as  an  extra  reward  for  services — not  as  property  interest 
— acquired  in  the  prize  by  the  capture.  All  right  to  prize  money 
claimed  by  any  captors,  from  the  commander  of  a  squadron  to  a 
common  sailor,  is  liable  to  forfeiture  for  improper  acts  connected 
with  the  capture  and  the  conduct  of  the  vessel  to  the  court  for 
adjudication.  Whenever  there  is  forfeiture,  the  amount  forfeited 
goes  to  the  governmerit.* 

The  prize  master,  after  deliverihg  his  ship,  cargo,  documents 
and  prisoners  to  the  court,  should  make  oath  that  the  papers  are 
as  he  found  them,  or  he  should  explain  any  changes  in  them. 
Bulk  must  not  be  broken  between  capture  and  delivery.* 

b.  Prize  Adjudications. — Vessels  and  cargoes  captured  at  sea 
are  tried  in  admiralty  courts  on  the  prize  side.  Such  courts  sit 
as  international  tribunals  when  trying  prizes.  They  have  juris- 
diction over  the  property  captured  anywhere  on  navigable  waters 
and  brought  within  their  respective  districts.  The  testimony 
upon  which  they  pass  judgment  is  preserved  so  that  any  nation 
may  afterwards  review  it,  so  that  if  injustice  has  been  done  to 
any  power  or  its  subjects,  the  matter  may  form  a  subject  of  ne- 
gotiation and  arbitration.  Such  courts,  therefore,  while  sitting  to 
try  prizes,  are  properly  called  courts  of  nations,  though  they  are 
wholly  created  and  constituted  by  their  own  country. 

c.  Jurisdiction. — A  prize  may  not  be  taken  into  any  country  for 
adjudication ;  the  country  of  the  captor  has  exclusive  jurisdic- 
tion. One  reason  of  this  is  that  that  country  is  responsible  to 
other  nations  if  the  prize  be  unlawfully  condemned.  Another 
reason  is  that  that  country  is  interested  in  the  prize  as  well  as  the 
captors,  who  are  subjects  thereof  ;  and  only  in  that  country  should 
distribution  be  made  between  the  various  claimants  for  prize 
money. 

There  are  exceptions  to  the  rule  that  the  prize  must  be  adjudi- 
cated in  the  country  of  the  captor.  If  the  capture  is  made  within 
the  bounds  of  a  neutral  state,  or  by  a  vessel  fitted  out  there,  the 
prize  may  be  adjudicated  there.  This  is  to  enable  it  to  vindicate 
its  neutrality  by  refusal  to  condemn,  and  by  an  order  of  restora- 
tion of  the  prize  to  the  rightful  owner,  if  the  capture  was  unlaw- 
ful. A  neutral  state  not  interfering  in  a  war,  and  *  standing  im- 
partial between  belligerents,  should  take  cognizance  of  captures 

1.  The  Arabella  and  Madeira,  i  Gall.  Montgomery,    13   How.    (U.    S.)    i;i6. 

(U.  S.)  368;  The  Susannah,  6  Rob.  48;  2.  Wilcox  v.  Union  Ins.  Co.,  2  Binn. 

The  Falcon,  6  Rob.   194;   L'Ecole,    6  (Pa.)  574;  The  St.  Lawrence,  2  Gall. 

Rob.  220;  La  Dame  Cecile,  6  Rob  257;  (U.  S.)  19;  The  Brutus,  2  Gall.  (U.  S.) 

The  Poenona,  i   Dod.  25;  The  George,  526;  Bingham  v.  Cabot,  3  Dall.  (U.  S.) 

I   Wheat.  (U.  S.)  408;  The  George,  2  19;  Kean  v.  Brig  Gloucester,  2   Dall. 

Wheat.  ,(U.  S.)  278;  The  Bothnea,  2  (U.  S.)  36;  Hill  v.  Ross,3  Dall.  (U.  S.) 

Wheat.  (U.  S.)  169;  The  Experiment,  331;  Penhallowt;.  Doane,  3Dall.  (U.  S.) 

8    Wheat.    (U.    S.)     261;    Jecker    -v.  54;  The  Louis,  5  Rob.  146. 
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made  within  its  territory,  and  decide  upon  prizes  without  favor  to 
either  party,  thus  maintaining  its  own  neutral  character.^ 

The  judicial  power  extends  to  all  cases  of  admiralty  and  mari- 
time jurisdiction  in  the  United  States  by  constitutional  provision. 
The  state  courts  have  no  jurisdiction  in  prize.  This  constitu- 
tional power  cannot  be  delegated  to  a  court  in  another  country, 
nor  can  our  federal  courts  sit  beyond  our  national  territory. 
Condemnation  of  a  prize  in  a  neutral  port,  when  the  capture  was 
not  made  in  the  country  of  the  court,  would  not  be  entitled  to 
respect.  This  is  a  generally  received  doctrine.  No  belligerent 
can  confer  power  upon  a  prize  court  sitting  in  a  neutral  country 
to  decide  upon  the  ownership  of  vessels  captured  within  such 
belligerent's  territory.* 

Territory  under  military  occupation  by  a  belligerent  is  tempo- 
rarily a  part  of  his  country,  and  captures  made  within  it  may  be 
adjudicated  in  prize  courts  in  his  own  country.  The  enemy  could 
not  object  to  this,  and  neutral  nations  have  the  opportunity  of 
reviewing  the  testimony  as  in  other  international  courts.* 

The  jurisdiction  of  a  prize  court  sitting  in  a  belligerent's 
country  is  over  property  brought  into  court  after  capture  in  war, 
on  the  high  seas,  in  foreign  harbors,  and  on  foreign  land,  by  the 
navy  of  the  belligerent  power.  It  also  embraces  captures  made 
on  navigable  waters  of  his  own  country,  and  also  to  prizals  and" 
embargoes  made  in  war  or  in  prospect  of  it.  Surrenders  to  naval 
forces  are  subject  to  this  jurisdiction.  All  maritime  captures  and 
incidental  matters  involving  pecuniary  questions  growing  out  of 
naval  warfare  come  within  the  jurisdiction.* 

d.  Prizes  in  Court. — Prize  property  must  be  in  court  to  give 
jurisdiction.  The  statutes  of  a  country  may  lawfully  prescribe 
which  of  its  national  courts  shall  have  authority;  and  it  is  usual. 
for  them  to  do  so.  The  proceeding  is  in  rem,  and,  therefore, 
the  presence  of  the  property  is  essential  to  the  jurisdiction. 
Constructive  presence  gives  jurisdiction  when  an  intangible  in- 
terest is  proceeded  against.  If  a  prize,  under  pressure  of  neces- 
sity, is  carried  into  a  neutral  port  and  sold,  the  proceeds  must 
be  actually  brought  into  a  court  of  the  captor's  country  and  de- 
posited in  its  registry  for  adjudication.  The  exceptions  to  the 
general  rules  sometimes  stated  by  writers,  and  even  in  decisions, 
are  both  rare  and  doubtful.^ 

1.  L'Invincible,  i  Wheat.  (U.  S.)  3.  Jecker  v.  Montgomery,  13  How. 
238;  The  Estrella,  4  Wheat.  (U.  S.)  (U.  S.)  515;  Cross -a.  Harrison,  16  How. 
298;   La  Amisted   de  Rues,   5  Wheat.     (U.  S.)  165. 

(U.  S.)  385;  The   Santissima  Trinidad,  4.  i    Kent  35;  The  Two   Friends,   i 

7  Wheat.  (U.  S.)  284;  La  Concepcion,  Rob.  237;   The   Peacock,  4  Rob.  185; 

6  Wheat.  (U.  S.)  235;  Talbot  v.  Jansen,  The  Emulous,  i  Gall.  (U.  S.)  563. 

3  Dall.  (U.  S.)  133;  The  Brig  Alert  and  5.  Hudson  ■v.  Guestier,  4  Cranch  (U. 

Cargo  V.  Bias  Moran,  g  Cranch  (U.  S.)  S.)  293;  Williams  v.  Arrmoid,  7  Cranch 

359.                                                               ■  (U.  S.)  '523;  The  Arabella  and  Madeira, 

2.  The  Betsy,  3  Dall.  (  U.  S.)  6;  The  2  Gall.  ("U.  S.)  368;  The  Falcon,  6  Rob. 
Flad  Oyen,  i  "Rob.  136;  The  Heinrich  198;  La  Dame  Cecile,  6  Rob.  257;  3 
and  Maria,  4  Rob.  45.  Phillimoreon  Int.  Law,   §  361-5;  Man-, 
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The  prize  being  in  custody,  the  court  may  order  its  sale  before 
adjudication,  if  it  is  necessary,  to  prevent  deterioration,  to  change 
a  perishable  commodity,  or  a  sinking  ship,  into  imperishable  cash 
to  be  adjudicated  upon  in  its  stead.  And  it  may  sell  a  condemned 
prize  though  an  appeal  from  its  judgment  be  pending.^ 

e.  Monition. — Since  the  judgment  is  in  rem,  and  it  is  to  con- 
clude all  the  world,  general  notice  must  be  given  to  all  by  pub- 
lished monition,  so  that  all  interested  persons,  except  enemies, 
may  appear  and  claim.^ 

The  reason  an  enemy  cannot  respond  to  monition  addressed  to 
all  the  world  is  found  in  the  impracticability  of  permitting  him 
to  appear,  and  in  the  manifest  inconsistency  and  absurdity  of  al- 
lowing him  to  come  and  ask  justice  of  a  tribunal  which  he  is 
fighting  to  destroy.  He  can  neither  appear  personally  nor  by 
proctor. 

What  then  is  the  object  of  the  monition  ?  It  is  to  invite  per- 
sons not  enemies  to  appear  and  claim  their  interest.  It  is  not 
usual  in  prize  causes  to  allow  mere  lien  holders  to  make  claim, 
but  any  country  may  grant  that  right  to  them.  A  neutral  may 
appear  and  claim  ownership  and  deny  the  hostile  character  of  the 
vessel  captured  as  the  property  of  an  enemy. 

/.  Bonding  Prizes. — After  an  appeal  from  the  decree  of  restitu- 
tion ;  after  the  preparatory  testimony  has  proved  insufficient  for 
condemnation,  and  the  captors  have  been  permitted  to  offer  fur- 
ther proof;  and  when  the  claimant  shows  that  the  property  is  of 
peculiar  value  to  him  beyond  what  it  would  bring  in  market 
overt,  and  in  no  other  cases,  he  ma)'  be  allowed  to  give  bond  and 
take  possession  of  the  property.  Under  any  of  the  three  cir- 
cumstances stated,  the  court  may  allow  him  to  take  possession  by 
depositing  the  sum  at  which  the  prize  has  been  appraised.^ 

Sale. — The  sale  is  by  the  marshal,  through  the  prize  auctioneer, 
after  due  publication.     The  statutes  allow  the  war  or  navy  de- 

ning's  Law  of  Nations,  p.  382;  i  Kent,  2.  Where  the  court,  after  a  full  hear- 

'"3'  35^-  j"g  on  the  preparatory'  proofs,  has  re- 

1.  The  Nereide,  i  Wheat.  (U.  S.)  fused  to  condemn  the  property,  and  has 
171;  The  Concord,  9  Cranch  (U.  S.)  given  the  captors  leave  to  take  further 
387;  The  Maria,  4  Rob.  348;  The  Rends-  proof. 

berg,  6  Rob.   142;    Smart  v.  WolflF,  3  3.  Where  the  claimant  satisfies  the 

Durn.  &  East.  323.  court   that  the   property  has  a  peculiar 

2.  3  Phillimore  on  Int.  Law,  §  470  et  and  intrinsic  value  to  him,  independent 
seq.;  2  Wildman  on  Int.  Law,  378;  The  of  its  market  value. 

Betsy,  I  Rob.  ^3;  The    Mentor,  i  Rob.  In  any  one  of  these  three  cases   the 

iSi;  The  Conqueror,  2  Rob.  303;' The  court  may,  in  its  discretion,  allow  the 

Der  Mohr,  3  Rob.  129;  The   George,  3  claimant  to  take  the  property,  on  stipu- 

Rob.   212;   The    Huldah,   3    Rob.   239;  lation,  deposit,  or  other  security,  if  sat- 

The  William,  4  Rob.  215;  The  Susanna,  isfied   that  the  interests  of  others   will 

6  Rob.  48.;  The  Adeline,  9  Cranch  (U.  not  be  prejudiced.     The  amount  of  de- 

S-)  244.  posit   or   stipulation    is    the   appraised 

3.  Bonding. — Claimants  cannot  bond  value  of  the  property;  and  the  nearest 
prizes,  except  in  the  following  cases :  assistant  treasurer  is   the  proper   cus- 

i._  Where  there  has  been  a  decree  of  todian  of  such  deposits.  Waples  on 
restitutionandthecaptorshaveappealed.     Proceedings' in  Rem,  p.  412. 
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partment  to  have  the  prize  turned  over  to  it  upon  deposit  of  the 
value.^ 

g.  Naval  Captures  on  Land. — Enemy  property  captured  ori 
land,  or  upon  waters  not  navigable,  by  one  of  our  naval  vessels, 
is  not  maritime  prize.  If  it  is  enemy  property,  and  belongs  to 
any  class  which  statutes  of  the  United  States  have  declared  sub- 
ject to  seizure  and  capture,  it  may  be  liable  to  condemnation ; 
but  its  capture  by  a  naval  vessel  on  land  or  on  navigable  waters 
would  not  render  it  naval  prize  under  the  prize  legislation  of  con- 
gress.* 

h.  Prize  Statutes. — The  right  to  take  prizes  is  under  the  law 
of  nations ;  it  cannot  be  originally  created  by  the  statute  of  any 
one  nation.  Prize  statutes  are  directory  of  the  method  of  con- 
demnation and  distribution  in  matters  not  established  by  the 
general  system  of  international  rule.  They  may  be  restrictive, 
since  a  state,  at  its  option,  may  exercise  less  than  its  full  rights. 

The  prize  legislation  now  in  force  in  the  United  States,  in  con- 
sonance with  international  law,  regulates  capture,  judicial  pro- 
ceedings, judgment,  execution,  distribution,  and  other  subordinate 
matters.^ 

It  is  required  that  prizes  be  taken  under  the  authority  of  the 
United  States  or  subsequently  adopted  by  that  authority.  The 
adoption,  actual  or  presumptive,  retroacts  to  the  capture,  rendering 
it  valid  ab  initio.  The  direction  for  conveying  the  prize  to  court 
does  not  materially  modify  the  method  heretofore  described  as 
the  usual  one  under  international  law.  The  court  must  be  the 
one  most  conveniently  reached  from  the  place  of  capture ;  but 
the  captor  may  be  instructed  to  take  it  to  some  other.  The 
secretary  of  the  navy  has  power  to  instruct  (and  it  is  his  duty  to 
do  so)  when  the  prize  itself  cannot  be  brought  in,  and  is  surveyed 
and  appraised ;  that  is,  when  the  interests  of  the  captor,  etc.,  are 
to  be  passed  upon  in  some  court.  Actual  delivery  of  the  prize 
itself  to  the  court  not  being  possible  by  reason  of  its  condition, 
it  may  be  sold  and  the  proceeds  brought  in  and  regularly  adjudi- 
cated.* 

1.  provisions   Relative    to    Sale    and  requires   the  deposit  of  the  appraised 

Distribution. — Sale   of  prizes,  pendente  value  that  the  moiety  may  be  paid  to 

/z'fe,  shall  be  made:  the  captors.     Appeal  does  not  prevent 

1.  When  found  liable  to  deteriorate,  sale.  The  prize  auctioneer  makes  the 
perish,  or  depreciate  in  value.  sales,  under  the  direction  of  the  mar- 

2.  When  the  costs  of  keeping  are  shal.  Waples  on  Pro.  in.  Rem,  p.  412. 
found  disproportionate  to  the  value;  2.  Mrs.  Alexander's  Cotton,  2  Wall, 
and,  may  be  made,  (U.S.)  404;  The  Andromeda,  2  Wall. 

When  all  the  parties  in  interest  who  (U.  S.)  481;  The  Florida,  loi  U.  S.  37. 
have  appeared  in  the  cause  agree  there-  3.  U.  S.  Rev.  St.,  \(j  4613-4652,  con- 
to,  after  the  return  day  on  the  libel.  stituting  title,  liv.  54,  which  is  almost 

After  condemnation,  prizes  must  be  whdlly  made  up  from  the  Prixe  act  of 

sold,  simply  because  the  statute  so  re-  June  30th,  1864,  13  St.  at  L.  315.    This 

quires,  unless  accepted  by  one  of  the  title  applies  to  naval  prizes — not  to  all 

departments    at    the    appraised   value,  naval   captures.     The   latter  are  gov- 

The  war  or  navy  department  may   re-  erned  by  other  provisions, 

tain   a  condemned  prize,   but  the   act  4.  See  the  Naval  act,  July  17th,  1862. 
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i.  Testimony  in  Preparatorio. — When  a  prize  is  captured,  some 
of  the  captured  officers  are  kept  on  board  the  vessel  and  brought 
in  with  her  to  the  court  for  examination.  They  are  required  to 
answer  prepared  questions — a  long  list  of  them.  These  interro- 
gatories are  the  same  in  all  prize  cases  in  this  country,  and  the 
fate  of  the  vessel  depends  upon  the  answers  and  the  ship's  papers 
found  on  board.'^  The  court,  however,  may  grant  an  order  for 
"further  proof"  upon  the  application  of  the  libellant  sustained 
by  affidavit.  If  the  ship  has  been  taken  from  possession  of  any 
enemy,  there  is  presumption  of  her  enemy  character ;  and  if 
claimants  allege  her  to  be  friendly,  the  burden  of  proof  is  on 
them.**  Her  enemy  character  alone  is  sufficient  to  condemn  her.* 
If  that  character  is  plainly  shown  in  the  first  instance,  further 
proof  should  not  be  allowed.* 

Further  proof  is  generally  allowed  under  the  following  cir- 
cumstances : 

I.  If  the  captured  master  does  not  honestly  answer  the  ques- 
tions in  preparatorio.  2.  If  the  ship  was  bought  in  the  enemy's 
country.  3.  If  the  consignor  and  consignee  are  not  named  in  a 
shipment  claiming  to  be  from  neutral  to  neutral.  4.  Where  the 
ship's  papers  are  defective  or  are  suppressed.  5.  If  the  voyage 
itself  was  suspicious  and  apparently  fraudulent. 

The  testimony  taken  in  prize  cases  is  preserved  that  any  nation 
feeling  itself  aggrieved  by  the  judgment  may  investigate  it. 

The  capturing  governments'  right  to  the  prize  does  not  date 
from  the  judgment  condemning  it,  but  from  the  time  it  became 
enemy  property,  on  the  broad  principle  that  the  property  of  a 
national  enemy,  at  the  time  of  the  legal  commencement  of  hos- 
tilities, assumes  the  hostile  status.^ 

Also  the   Confiscation  acts  of  August  2.  The  Resolution,  2  Dal.  (U.  S.)  19; 

6th,    1861,   12   U.    S.    St.   at    L    319,  The   Magnus,   i   Rob.   31;   The  Twee 

and  of  July  17th,   1862,   12   U.  S    St.  at  Juffrowen,  4  Rob.  242.     . 

L.   589;   Mrs.    Alexander's    Cotton,   2  3.  The  Elsebe,  5  Rob.  173;  The  Nelly, 

Wall.  (U.  S.)  404.     What  is  necessary  5  Rob.   219;  The   Alexander,  S  Or.  (U. 

to  condemnation  of  a  naval  prize  is  its  S.)  169;  The  Julia,  8   Cr.  fU.  S.)  181; 

enemy  character.     The   Andromeda,  2  The   Thomas   Gibbons,  8   Cr.    (U.  S.) 

Wall.  (U.  S.)  481;  The  Florida,  loi  U.  421;  The  Joseph,  i  Gall.  (U.  S.)  ^4.;. 

S.  37.     See  The  Venus,  2  Wall.  (U.S.)  4.  The    Adriana,    i   Rob.   313;    The 

258.     But  enemy's  property,  seized  or  Romeo,  6  Rob.  351;  The  Sarah,  3  Rob. 

captured,  when  not  naval   prize,  should  330. 

be  described  in  the  libel  so  as  to  bring  5.  Rose  v.  Himley,  4  Cr.  (U.  S.)  272; 

it  under  the  particular  statute  declared  The  Santissima  Trinidad,  7  Wheat.  (U. 

"PO"-  S.)  306;  Brown  v.  United  States,  8  Cr. 

Further,  as  to  captures  by  the  navy  (U.  S.)  121;  The  Andromeda,  2  Wall, 
upon  inland  waters,  see  The  Hampton,  (U.  S.)  481;  The  Venus,  2  Wall.  (U. 
5  Wall.  (U.  S.)  372;  The  Washita  Cot-  S.)  25B;  The  Sallie  Magee,  3  Wall.  (U. 
ton,  6  Wall.  (U.  S.)  521;  United  States  S.)  451;  The  Hampton,  5  Wall.  (U.  S.) 
•w.  Weed,  5  Wall.  (U.  S.)  62;  The  Cot-  375;  The  Amy  Warwick,  The  Cren- 
ton  Plant,  10  Wall.  (U.  S.)  577;  The  shaw.  The  Hiawatha,  and  The  Brill- 
Steamer  Homeyer,  2  Bond  (U.  S.)  217.  iante,  2  Black  (U.  S.)   636;   McCullock 

1.  Wheaton  on  Captures,  494;    The  v.  State  of  Maryland,  4  Wheat.  (U.  S.) 

Frances,  i  Gall.  (U.  S.)  614  and  8  Cr.  413;  The  Ouchita  Cotton,  6  Wall.  (U. 

(U.  S.)   348;   The   Diana,   2  Gall.  (U.  S.)  521;   The  Cotton  Plant,    10  Wall 

S-)  93-  (U.  S.)  577;  Union  Ins.  Co.  v.  United 
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19.  Treaty  of  Peace. — The  contending  powers  usually  Ciose  their 
war  by  entering  into  a  treaty  in  which  they  mutually  declare  hos- 
tilities to  be  at  an  end  and  agree  upon  the  terms  under  which 
peace  is  proclaimed.  The  treaty  is  made  by  representatives  of 
the  two  nations — ambassadors,  ministers,  commissioners  or  arbi- 
trators by  any  name,  who  subscribe  to  negotiations  subject  to 
the  ratification  of  their  respective  governments.  The  hjgh  con- 
tracting parties  are  bound,  from  the  time  of  the  negotiation,  by 
national  honor ;  and  from  the  time  of  the  ratification  by  the  com- 
pact itself.  Subjects  of  belligerents  are  bound  from  the  time 
when  they  have  notice  of  the  treaty.  Restoration  of  property, 
acknowledgment  or  relinquishment  of  damages,  reparation  of 
fortifications,  and  whatever  else  may  be  the  subject  of  the  treaty, 
must  be  performed  in  accordance  with  its  letter  and  spirit.  To 
violate  one  article  of  the  national  contract  is  to  trangress  the 
whole.  It  abrogates  the  treaty  and  justifies  a  renewal  of  hostili- 
ties by  the  injured  party.  The  wrong-doing  nation,  however, 
cannot  take  advantage  of  his  own  act  and  claim  that  the  treaty 
has  been  abrogated.^ 

The  interpretation  of  peace  treaties  does  not  differ  from  that 
of  others.  It  is  done  by  arbitrators  mutually  agreed  upon,  or  by 
some  friendly  power  to  which  the  parties  submit  the  question  in 
dispute.* 

Neutral  nations  may  become  parties  to  a  treaty  of  peace,  join- 
ing with  the  late  belligerents.* 

States,    6   Wall.  (U.   S.)   765;   United        2.  The  same  thing  is  true  of  treaties 

States   V.  Hart,   6   Wall.   (U.  8.)  772;  of  peace   as   of  all   other  conventions, 

Morris'  Cotton,  8  Wall.    (U.    S.)   507;  that  they  are  of  no  validity  where  the 

Slidell's   Land,   20  Wall.  (U.    S.)    92;  government  exceeds   its  constitutional 

Conrad's  Lots,  20  Wall.'  (U.  S.)  117;  powers  in  making  them.      Besides  this 

Miller  v.  United   States,   11   Wall.   (U.  there    is    a    moral    restriction,    where 

S.)  292;    Semmes    v.    United   States,   i  nations  have   been    allies  in  war.     If  a 

Otto    (U.    S.)    21;    Osborne   *.  United  treaty  of  alliance  requires  the  parties  to 

States,  I  Otto  (U.  S.)  474;-Grotius,  De  it  to  co-operate  in  war  until  a  certain 

Jure  Gentium,  lib.  3,  ch.  6;    Id.,  ch.  2,  §  end  is  gained,  nothing   but  an  extreme 

2;  Vattel's  Droit  des  Gens,  liv.  2,  ch.  5,  necessity,  such   as  the  hopelessness   of 

2,  §§  81,  82;    Bynkershoek,  lib.  I,  ch.  7;  future   exertion,  can   authorize   one  of 

PufFendorf,   lib.    i,   8,   ch.  6;   Martens'  the   parties   to  make  a  peace  with  the 

Law  of  Nations,  lib.  8,  ch.  3,  §  9.  common  enemy.      Even  if  the  terms  of 

1.   War  is  terminated   by  the  conclu-  alliance  for  the  purposes  of  war  are  less 

sion  of  a   treaty    of    peace,   by   simple  definite,  it  is  dishonorable  for   an  ally, 

cessation   of  hostilities,   or  by  the  con-  above  all  for  a  principal  party,  to  desert 

quest  of  one,  or  of  part  of  one,  of  the  his  confederates  and  leave  them  at  the 

belligerent  states,  by  the  other.  mercy  of   the  foe.      Allies  may  make 

The  general  effect  of  a  treaty  of  peace  each  his  own  peace   and  obtain  special ' 

is  to  replace  the  belligerent  countries  in  concessions,  but  Ihey  are  bound  in  good 

their   normal   relation  to    each    other,  faith  to  act  together,  and   to  secure  one 

The  state  of  peace  is  set  up,   and  they  another,  as   far   as  possible,  against   a 

enter  at  once  into  all  the  rights  and  are  power  which  may  be  stronger  than  any 

bound  by  all  the  duties  which  are  im-  of  them  separately.      Woolsey  on  Int. 

plied   in    that   relation.     It   necessarily  Law,  §  151,  citing  Vattel  4,  2,  §§  15,  16. 
follows  that,   so  soon   as  peace  is  con-         3.  The  Crimean  war  was  fought  with 

eluded,  all  acts  must  cease    which  are  the  object,  among  others,  of  taking  the 

permitted  only  in  time  of  war.     Hall  on  destinies  of  the  subject  Christian  popu- 

Int,  Law,  p.  482.  lations  of  Turkey  in  Europe  out  of  the 
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20.  Oflfences  Against  Nations — Piracy. — Piracy  is  ,robbery  upon 
the  seas.  It  is  a  crime  against  all  nations — all  mankind. ^  Any 
nation  may,  therefore,  capture  a  piratical  ship  and  bring  it  with 
the  criminals  on  board  to  be  disposed  of  by  judicial  order  in  the 
court  of  any  country.*  Distinction  has  been  drawn  between 
piracy  under  the  law  of  nations  and  piracy  under  the  statute  of  a 
particular  nation.  In  this  country  the  definition  of  the  crime  in 
the  law  of  nations  has  been  adopted.  The  constitution  of  the 
United  States  confers  upon  congress  the  power  "to  define  and 
punish  piracies  and  felonies  committed  on  the  high  seas,  and  of- 
fences against  the  law  of  nations ; "  and  congress  has  defined 
piracy  to  mean  what  the  law  of  nations  declares  it.*  The  act 
of  congress  on  the  subject  makes  no  exceptions  in  favor  of 
privateers.  Commissioned  cruisers  are  usually  understood  to  be 
excepted,  however.  They  would  be  treated  as  pirates  in  the 
absence  of  their  commissions.* 

A  piratical  vessel  has  no  national  character,  and  she  may  be 
captured  by  anybody,  anywhere,  and  condemned  in  a  court  of 
any  country.^ 

A  vessel  built  or  fitted  for  piratical  purposes  is  liable  to  seizure 
and  condemnation.  Even  though  intended  to  be  used  as  a  priva- 
teer in  a  war  between  two  nations  at  peace  with  our  own,  and 
to  sail  under,  a  commission  from  one  of  them,  she  would  be 
liable  to  condemnation  for  being  fitted  out  for  such  purpose  in 
this  country.® 

An  attempt  to  commit  the  crime  is  deemed  the  consummation 
of  the  crime  itself.'^  The  concurrent  jurisdiction  of  all  nations 
over  piracies  is  not  such  as  to  authorize  a  trial  in  a  court  of  nations 

hands  of  Russia   alone,  and    confiding  der,  but  who,  inasmuch  as  such  a  body 

them  to  European  control.    Among  the  is  not  constituted  for  political  purposes, 

powers  who  negotiated  and  signed  the  cannot  be  said  to  be  a  body  politic;  (2) 

treaty  of  Paris,  of  1S56,  which  closed  of  persons  who,  having,  in  defiance  of 

the  war,   were    Austria    and    Prussia,  law,  seized    possession   of  a   chartered 

They   had   not   been   belligerents,    but  vessel,  use  it  for  the  purpose  of  robbery; 

they  were  allowed  to  become  parties  to  (3)    of  persons   taking    a    commission 

the    treaty    in   their   quality   of   great  from  two  belligerent  adversaries.     The 

powers.    In   the   same   way    England,  reason  for  ranking  these  latter  among 

France,    Germany    and    Austria    took  pirates  is   that  the  animus  furandi  is 

part  in  the  settlement  of  eastern  affairs  shown  by  acting  under  two  repugnant 

made  in  1878  by  the  treaty  of  Berlin,  authorities.     Woolsey   on   Int.  Law,  ^ 

though  none  of  them  had  been  engaged  137. 

in  the  previous  war  between  Russia  and         2.  The    Marianna  Flora,   11    Wheat. 

Turkey.     Lawrence's  Essays,  p  225.  (U.  S.)  i. 

1.  With  piracy,  however,  the  law  of        3.  Const,  art.  i,§8,clause  10;  i  Stat, 

nations   has  to  do,  as  it  is  a  crime,  not  at  L.,  ch.  36,  §  8;  The  United  States  v. 

against  any  particular  state,  but  agaiiiSt  Palmer,  3  Wheat.  (U.  S.)  610. 
all  states  and  the  established   order  of        4.   United     States     v.     Klintock,     5 

the  world.     Piracy   is   robbery  on  the  Wheat.  (U.  S.)  144. 
sea,  or  by  descent  from-the  sea  upon  the         5.  United  States  v.  Pirates,  5  Wheat, 

coast,  committed  by  persons  not  hold-  (U.  S.)  184. 

ing  a  commission  from,  or  at  the   time         6.  United   States  Rev.  Stat.,  §  4296; 

pertaining  to,  any  established  state.     It  United  States  v.  Pirates,  infra. 
is  the  act  (i)  of  persons  who  form  an        7.  United  States  v.  Brig  Malek  Adel, 

organization  for  the  purposes  of  plun-  2  How.  (U.  S.)  210. 
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as  in  case  of  prize.  Each  nation  may  condemn  a  pirate,  or  a 
piratical  vessel,  in  its  own  courts.  The  ship  is  tried,  not  as  a 
hostile,  but  as  a  guilty  thing.  It  is  tried  in  the  admiralty,  because 
captured  upon  water,  but  tried  on  the  instance  side'  of  the 
court. 

The  pirate  cannot  claim  any  rights  as  an  enemy,  on  the  ground 
that  he  is  defined,  in  international  law,  as  the  enemy  of  all  nations. 
He  is  simply  a  prisoner,  to  be  tried  in  a  criminal  court.  And  a 
piratical  ship  is  simply  offending  property,  to  be  confiscated  on 
the  instance  side  of  the  admiralty,  as  above  remarked.  She  is 
not  treated  as  a  prize ;  testimony  in  preparatorio  is  not  taken  and 
preserved  for  the  inspection  of  any  nation  that  may  deem  itself 
aggrieved.  Under  a  United  States  statute,  however,  distribution 
to  the  captors  is  made  as  in  case  of  prize. ^ 

21.  Slave  Trading. — Slave  trading  consists  in  being  employed  in 
the  trade  ;  receiving  persons  on  shipboard  at  sea  or  in  a  foreign 
country,  to  be  held  or  sold  as  slaves;  or  taking  any  person  on 
board  and  transporting  him  to  any  place  for  the  purpose  of  sell- 
ing him  as  a  slave.  Our  admiralty  courts  have  jurisdiction  of 
prisoners  accused  of  this  crime  and  brought  before  them,  though 
the  offence  may  have  been  committed  in  a  foreign  country,  for 
the  reason  that  the  offence  is  against  international  law,  and  against 
all  mankind,  and  may  be  punished  by  any  nation.  The  trader 
may  be  condemned,  and  his  vessel  confiscated,  anywhere.  The 
jurisdiction  of  all  nations  is  concurrent.  All  the  great  powers 
have  recognized  this  jurisdiction.  Eight  nations  united  in  the 
treaty  of  Paris  to  suppress  the  slave  trade.  Its  suppression  was 
declared  to  be  authorized  by  public  law  in  the  congress  of  Vienna 
a  year  later  (1815),  and  three  years  after  this  was  reaffirmed  by 
the  congress  of  Aix  la  Chapelle,  and  four  years  later  (1822),  in 
the  congress  of  Verona,  and  it  is  now  generally  held  by  civilized 
nations.  In  1845  the  British  parliament  held  that  the  English 
courts  of  Admiralty  had  jurisdiction  over  Brazilian  slaves. 

Slave  trading  is  deemed  piracy,  and  has  been  declared  such  in 
international  conventions.  The  older  publicists  were  divided  as 
to  whether  slavery  could  exist  consistently  with  the  law  of  na- 
tions ;  but  it  has  long  been  well  established  that  slave  trading,  is 
a  crime  against  international  law. 

Slavers  are  tried  on  the  instance  side  of  admiralty  courts  pre- 
cisely as  pirate  ships  are  tried.  It  is  not  as  a  court  of  nations 
that  the  admiralty  adjudicates  upon  slavers.  Distribution  is  made, 
as  in  case  of  prize,  in  this  country,  because  it  is  so  prescribed 
by  statute  in  cases  where  the  capture  is  by  the  United  States  navy. 
When  slave  trading  vessels  are  not  thus  captured,  but  seized  by 
civil  persons,  private  or  official,  that  rule  of  distribution  is  not 
applied. 

Slave  traders  themselves  are   tried  like  other  criminals  in  the 

1.  The  Palmyra,  10  Wheat.  (U.  S.)  i. 
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circuit  courts  of  the  United  States,  which  have  no  original  prize 
jurisdiction. 

The  United  States  statutes  against  slave  trading  are  in  accord 
with  international  law.  There  may  be  said  to  be  six  offences  im- 
puted to  vessels  for  which  they  may  be  condemned  under  our 
slave  trade  laws.-*  i.  Receiving  persons  at  sea  or  in  a  foreign 
country,  to  be  sold  or  held  as  slaves.  2.  Receiving  anywhere 
and  transporting  a  person  to  be  sold  as  a  slave,  if  done  by  a  citi- 
zen of  the  United  States.*  3.  Hovering  on  our  coasts  or  our 
inland  waters  with  a  person  on  board  to  be  landed  for  sale  as  a 
slave.*  4.  Sailing  from  the  United  States  to  engage  in  the  trade.* 
5.  Being  built,  fitted,  prepared,  or  laden  within  the  United  States 
for  the  purpose.*  6.  Any  part  of  a  slave  trading  vessel  owned 
by  a  citizen  or  resident  of  this  country  is  forfeitable  if  his  inter- 
est is'held  for  the  unlawful  purpose  of  slave  trading.® 

Wherever  the  word  "  person  "  occurs  in  the  statute  it  is  quali- 
fied by  the  word  "  colored,"  so  that  word  should  be  supplied 
wherever  it  occurs  in  the  foregoing  paragraph.  But  international 
law  makes  no  distinction  among  races  with  reference  to  the  crime 
of  slave  trading.  Negroes  are  more  frequently  mentioned  than 
other  persons  in  treaties  to  suppress  the  trade,  because  they 
mainly  have  been  the  victims  of  the  traffic. 

■  A  vessel  was  condemned  for  this  offence  though  she  had  not 
taken  persons  on  board  to  be  transported  and  sold  as  slaves.' 
Transportation  completes  the  crime  without  sale.^  A  ship  was 
forfeited  for  transporting  two  slaves  shipped  with  the  knowledge 
of  the  captain,^  by  the  supercargo. 

A  vessel  may  be  condemned  as  a  slave  trader  when  she  has 
been  prepared  for  the  illicit  traffic,  before  she  has  engaged  in  it. 
And  intent  to  engage  in  the  trade  may  be  inferred  from  circum- 
stances.i" 


1.  Rev.  Stat.,  §  5553. 

2.  Rev.  Stat.,  \  5554. 

3.  Rev.  Stat.,  \  5555. 

4.  Rev.  Stat,  §  5551. 
B.  Rev.  Stat,  \  5551. 

6.  Rev.  Stat.,  \  5556. 

7.  The  Alexander,  3  Mason  (U.  S.) 
175- 

8.  The  Catharine,  2  Paine  (U.  S.) 
721. 

9.  United  States  v.  Smith,  4  Dav 
(Ct.)  121;  The  Porpoise  CU.  S.),  2  Cur- 
tis (U.  S.)  307. 

10.  The  Wanderer,  i  Sprague  (U.  S.) 
515;  The  Slaver  Reindeer,  2  Wall.  (U. 
^•)  383;  The  Emily  and  Caroline,  9 
Wheat  (U.  S  )  381;  The  Plattsburgh, 
10  Wheat  (U.  S.)  133;  The  Slaver 
Kate, 2  Wall.  (U.  S.)  t,k,o\  The  Slaver 
Sarah,  2  Wall.  (U.  S.)  366;  The  Slaver 
Weathergage,  2  Wall  (U.  S-)  375;  The 
Slaver  Reindeer,  ^  Wall.   (U.  S'.)  383. 


See  further,  The  Bark  Isla  de  Cuba,  2 
Cliff.  (U.  S.)  295;  The  Isla  de  Cuba,  2 
Sprague  (U.  S.)  26;  The  Schooner 
Anne  and  Cargo,' Taney  (U.  S.)  413; 
The  Brig  Caroline,  7  Cranch  (U.  S.) 
496;  The  Antelope,  10  Wheat  (U.  S.) 
66. 

Authorities. — Vattel's  Law  of  Na- 
tions, 7th  Am.  ed.;  Grotius'  De  Jur. 
Bel.  ac  Pac;  By  nkershoek's  Quaeat 
Jur  Pub.;  Burlamaqui's  Droits  de  la 
Nat.  et  des  Gens;  Wolfius' Jus  Gentium ; 
Puffendori's  De  Jur  Nat.  et  Gent.; 
Hautefeuille's  Des  Nations  Neutres; 
Marten's  Droit  des  Gens;  Manning's 
Law  of  Nations;  Bowyer's  Public  Law; 
Wheaton's  Elements  of  International 
Law  (8th  ed.  by  Dana);  Wheaton, 
with  Lawrence's  Notes;  Boyd  & 
Wheaton's  Int.  Law;  Wildman's  Int. 
Law;  Leiber's  Political  Ethics;  Philli- 
more's  Int.  Law;  Sprague's  Int.  Law; 
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INTERPLEADER — (See  Equity  ;  Execution  ;  Joinder). 


1.  Definition,  494. 

2.  Jurisdiction,  494. 

3.  Parties,  496. 

4.  Circumstances,  499. 

5.  Practice,  502. 


1.  Generally,  502. 

2.  In   Sheriff's    Interpleader, 

505- 
6.  Bill    in   the   Nature    of  a  Bill 
of  Interpleader,  506. 


1.  Definition. — Interpleader  is  a  mode  of  compelling  two  or 
more  persons,  who  severally  claim  the  same  thing,  debt  or  duty 
from  the  party  liable  therefor,  to  litigate  the  title  thereto  between 
themselves,  the  party  liable  having  incurred  no  independent 
liability  to  any  of  the  claimants,  and  being  merely  in  the  position 
of  a  stakeholder,  without  interest  in  the  matter  himself.* 

2.  Jurisdiction. — This  remedy  was  employed  to  a  limited  extent 
at  common  law,^  but  much   more  freely  in   equity .^     In  modern 


Poison's  Law  of  Nations;  Heffter's  In 
Law;  Ward's  Law  of  Nations;  Twiss's 
Law  of  Nations;  Woolsej''s  Int.  Law 
(5th  ed.);  Bar's  Int.  Law;  Duer  on  Ma- 
rine Insurance;  Kent's  Commentaries 
(13th  ed.);  Story's  Conflict  of  Laws  (8th 
ed.,  Biglow);  Wharton's  Conflict  of 
Laws  (2nd  ed.);  Halleck's  Elements  of 
Military  Art  and  Science;  Halleck's 
Int.  Law;  Hall's  Int.  .Law;  Gardner's 
Inst.  Int.  Law;  Lawrence's  Essays  (2nd 
ed.);  Field's  Int.  Code  (2nd  ed.);  Pome- 
roy's  Lect.  on  Int.  Law;  Upton's  Mar. 
Warfare  and  Prize  (2nd  ed.) ;  Waples  on 
Proceedings  in  Rem,  bk.  4,  Things 
Hostile. 

1.  The  effect  of  an  interpleader  may 
sometimes  be  attained  by  other  means; 
^'  Si  where  executions  had  issued 
against  the  'defendants,  and  counter 
claims  were  made  by  a  third  party,  and 
the  defendants,  to  avoid  a  sale,  paid  the 
money  to  the  sheriff  with  notice  not  to 
pay  it  over,  the  plaintiffs  ordered  the 
monej'  into  court  and  ruled  the  claim- 
ant to  show  cause  whj'  they  should  hot 
receive  it.  It  was  Jield  that  the  court, 
being  legally  in  possession  of  the  fund, 
was  bound  to  decide  its  ownership  as 
on  an  interpleader.  Pennypacker's 
App.,  57  Pa.  St.  114. 

Interpleader  should  not  be  confused 
with  the  intervention  of  third  parties  in 
a  suit,  of  their  own  motion,  to  protect 
their  own  interests.  See  infra,  n.  7, 
and  Joinder. 

2.  Use  at  Common  Law. — Its  chief  use 
was  in  the  action  of  detinue,  as  where 
a  chattel  had  come  into  a  man's  posses- 
sion by  accident,  or  where  two  parties 
concurred  in  the  bailment  of  a  deed, 
but  brought  several  actions  therefor;  or 
where  the  deed  was  claimed  by  the  heir 


who' was  entitled  to  the  land,  and  also 
by  the  bailor.  Where  detinue  was 
brought  by  one  of  the  parties  only,  the 
depositary  was  entitled  to  similar  relief 
by  the  process  called  garnishment, 
whereby  he  could  give  notice  of  the 
suit  to  the  other  depositor  (called,  in 
such  a  case,  the  garnishee),  and  compel 
him  to  appear  and  be  substituted  as  de- 
fendant. The  interpleader  was  also 
used  where  two  writs  of  quare  imfedit 
were  brought  for  the  same  avoidance; 
or  where  two  writs  of  ward  were  brought 
for  the  same  wardship;  or  where  by  in- 
quest of  office  in  different  countries, 
different  parties  had  each  been  found 
to  be  heir  of  a  tenant  to  the  king.  3 
Reeves's  Hist.  Eng.  Law  (2nd  ed.),  450; 
Br.  Abr.,  tit.  Enterpleder. 

In  Pennsylvania,  the  absence  of  any 
court  of  chancery  led  in  early  times  to 
the  use  of  interpleaders  in  common  law 
actions,  a  third  party  being  compelled 
by  rule  or  sci.fa.,  on  the  suggestion  ot 
the  defendant,  to  become  a  party  to  a 
suit;  or  on  suggestion  he  could  appear 
voluntarily,  without  order  or  process. 
Heller  t;.  Jones,  4Binn.  (Pa.)  61;  Coates 
V.  Roberts,  4  Raw.  (Pa.)  100;  Wallace 
V.  Ciingen,  9  Pa.  St.  49,  51;  Russell  v. 
Church,  65  Pa.  St.  9. 

3.  Use  iu  'Equity. — It  is  stated  by 
Chief  Baron  Gilbert  (For.  Rom., 
ch.  4,  p.  47)  to  be  the  same  as  the  ter- 
tins  interveniens  of  the  Roman  laws, 
"which  in  both  laws  is  where  a  third 
person  comes  to  remove  either  plaintiif 
or  defendant;  as  if  a  man  as  mortgagor 
brings  his  bill  against  the  mortgagee  to 
redeem,  and  another  person,  who  has  a 
right  to  redeem,  prefers  his  bill  against 
both  to  remove  the  first  plaintiff,  and  to 
redeem   from   the   defendant,  so  if  the 
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times,  it  has  been  made  available  in   England  *  and  the  United 
States*  in  any  form  of  action  where  the  circumstances  call  for 


mortgagor  brings  his  bill  against  the 
mortgagee  to  redeem,  an  alienee  of  the 
mortgagee  may  bring  his  bill,  both  to 
remove  the  defendant  and  to  receive  the 
money  on  the  redemption." 

The  use  of  bills  of  interpleader  was 
extended  to  all  cases  where  the  same 
thing,  debt  or  duty  was  the  subject  of 
more  than  one  claim.  Mitford's  Equity 
(5th  ed.)  141;  Cranshay  t;.  Thornton,  2 
M.etc.  I,  21;  Burton   v.  Black,  32  Ga. 

53- 

The  equity  originates  in  the  double 
claim  made  on  the  defendant  and  the  in- 
adequate protection  afforded  him  at 
law.  Oil  Run  etc.  Co.  v.  Gale,  6  W. 
Va.  525.  The  fact,  therefore,  that  both 
the  claims  are  legal  does  not  preclude 
the  party  from  resorting  to  equity. 
Lowndes  v.  Cornford,  18  Ves.  299. 

Nor  that  one  is  legal  and  the  other 
equitable.  Duncey  v.  Angore,  2  Ves. 
Jr.  312;  Lanston  v.  Horton,  3  Beav. 
464;  Slavey  v.  Sidney,  18  M.  &  W.  801 ; 
Burton  v.  Black,  32  Ga.  53;  Whitney  v. 
Cowan,  55  Miss.  626;  Lorzier  v.  Ack- 
erman,  2  N.  J.  Eq.  325;  Yates -y.  Tis- 
dale,  3Edw.  (N.  Y.)  71. 

The  extensive  statutory  use  of  inter- 
pleader in  actions  at  .law  has  in  modern 
times  greatly  diminished  the  necessity 
for  bills  of  interpleader.  (See  Adams' 
Equity,  7th  Am.  ed.,  *203.)  Except 
where  no  action  has  yet  been  brought, 
but  one  is  merely  threatened.  Cham- 
berlain -v.  O'Connor,  i  E.  D.  Sm.  (N. 
Y.)  665;  s.  c,  8  How.  (N.  Y.)  45;  Beck 
■V.  Stephani,  9  How.  (N.  Y.)  193;  Pat- 
terson V.  Perry,  14  How.  (N.  Y.)  505. 

In  Pennsylvania,  the  remedy  in 
equity  is  held  peculiarly  applicable  to 
cases  where  there  are  several  independ- 
ent claimants.  Penn  Mut.  Ins.  Co.  v. 
Watson,  2  Weekly  Notes  (Pa.)  485; 
Wilbraham  v.  Horrocks,  8  Weekly 
Notes  (Pa.)  485. 

And  in  general  where  the  statutory 
remedy  might  be  substituted  for  that  by 
a  bill  of  interpleader  (or  a  code  action- 
in  the  nature  thereof),  the  two  are  re- 
garded as  concurrent.  Bd.  of  Educ.  v. 
Scoville,  13  Kan.  17.' 

1.  Statutory  Interpleader  In  England. 
—By  St.  3  &  4  Will.  4,  ch.  58,  §  I,  a  de- 
fendant in  assumpsit,  debt,  detinue  or 
trover  could  apply  for  an  interpleader. 
By  St.23  &  24  Vict,  ch.  126,  ^  12.  this 
privilege  was  extended  to  defendants  in 
-other  forms  of  action  also,  though  if  the 


stakeholder  had  not  been  sued,  his  only 
remedy  lay  in  equity.  Parker  v.  Lin- 
nett,  4  Dow.  562.  It  was  at  first  held 
that  an  equitably  claim  was  not  the  sub- 
ject -of  an  interpleader  summons. 
Hurst  V.  Sheldon,  13  C.  B.,  N.  S.  7^0. 
But  the  practice  was  afterwards  settled 
the  other  way.  Rusden  v.  Pope,  L.  R., 
3  Ex.  267;  Bk.  of  Ireland  v.  Perry,  L. 
R.,  7  Ex.  14;  Duncan  v.  Cashin,  L.  R.,  10 
C.  P.  554;  Engelbach  v.  Nixon,  L.  R., 
10  C.  P.  645.  By  rule  -^  of  order  i  of 
the  rules  of  the  supreme  court  of 
1875,  the  practice  under  the  above  acts 
was  made  applicable  to  all  actions  and 
in  all  divisions  of  the  high  court  of 
justice.  It  is  now  governed  by  order 
57  of  the  rules  of  1883,  and  by  22  &  23 
Vict,  ch.  126,  §  17,  being  substantially 
the  same  as  before,  except  that  the  same 
form  of  remedy  is  used  whether  suit  has 
been  brought  or  not. 

2.  In  America. — The  statutory  inter- 
pleader is  practically  the  same  whether 
adapted  to,  a  common  law  system  of 
pleading  or  enacted  as  part  of  a  code 
of  practice.  In  states  which  retain  a 
separate  system  of  procedure  in  equity, 
a  bill  of  Interpleader  must  be  filed 
where  the  stakeholder  has  not  yet  been 
sued. 

In  Alabama,  the  statutory  inter- 
pleader is  applicable  to  cases  where  the 
defendant  in  an  action  could  have  filed 
a  bill  of  interpleader  in  equity.  John- 
'son  V.  Maxey,  43  Ala.  54. 

In  Pennsylvania,  the  act  of  nth 
March,  1836,  §  4  (P.  L.),  77;  2  Pur. 
Dig.  1360,  pi.  37,  provides  that  the  de- 
fendant, in  any  action  for  the  recovery 
of  money,  or  of  any  goods,  chattels,  or 
the  value  thereof  in  damages,  which 
"  "shall  have  lawfully  come  into  his  hands 
or  possession,"  may,  before  plea,  dis- 
claim all  interest  in  the  Subject  matter 
of  the  action,  offer  to  bring  the  same 
into  court,  and  suggest,  by  affidavit, 
that  the  right  thereto  is  claimed  by  a 
third  person,  and  the  court  may  there- 
upon order  an  interpleader. 

It  has  been  held  of  the  almost  identi- 
cal local  act  of  27th  March,  1848  (P.  L.), 
265,  that  the  words  "shall  have  lawfully 
come,"  etc.,  refer  only  to  goods  and 
chattels  and  not  to  money.  Bechtel  v. 
Sheafer,  21  Weeklv  Notes  (Pa.)  65;  s. 
c,  II  Atl.  Rep.  889. 

An  attachment  execution  was  at  one 
time  held  not  to  be  an  action  within  the 
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its  application,  even  to  try  the  title  to  goods  levied  upon  by  a 
sheriff.! 

3.  Parties. — Anyone  threatened  with  separate  liabilities,  on 
claims  which  are  substantially  one  and  tiie  same,  can  have  an 
interpleader  ;2  and  as  the  remedy  exists  exclusively  for  the  pro- 


meaning  of  the  act.  Snyder  w.  Weth- 
erly,  i  Phila.  (Pa.)325-  But  the  con- 
trary view  is  now  taken.  Pratt  v. 
Kratz,  2  Weekly  Notes  (Pa.)  521; 
Wasserman  v.  Bank,  3  Weekly  Notes 
(Pa.)  475 

Trover  is  an  action  within  the  act,  if 
the  defendant  came  by  the  goods  law- 
fully, and  if  he  offer  to  bripg  them  into 
court  or  dispose  of  them  as  the  court 
shall  order  Tierman  v.  Stille  (Pa.),  1 
Tr.  &  H.  Prac  ,  §  493. 

By  the  Nevj  Vork  code,  §  820,  "A 
defendant  against  whom  an  action  to 
recover  upon  a  contract,  or  an  action  of 
ejectment,  or  an  action  to  recover  a 
chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof  by  affidavit 
that  a  person  not  a  party  to  the  action 
makes  a  demand  against  him  for  the 
same  debt  or  property,  without  collu- 
sion with  him,  apply  to  the  court,  upon 
notice  to  that  person  and  the  adverse 
party,  for  an  order  to  substitute  that 
person  in  his  place,  and  to  discharge 
him  from  liability  to  either,  on  his  pay- 
ing into  court  the  amoupt  of  the  debt, 
or  delivering  possession  of  the  property, 
or  its  value,  to  such  person  as  the  court 
directs.  The  court  may,  in  its  discre- 
tion, make  such  an  order." 

This  provision  of  the  code  is,  as  to 
actions  already  begun,  a  substitute  for 
the  old  action  of  interpleader,  and  is 
governed  by  the  same  principles.  It 
appeals  to  the  equitable  discretion  of 
the  court,  and  the  application  should 
not  be  granted  where  the  third  party's 
claim  appears,  on  the  face  of  the  pa- 
pers, to  be  frivolous  and  invalid.  Pusket 
V.  Flannelly,  60  How.  (N    Y.)  67. 

Where  no  action  is  pending,  resort 
must  be  had  to  an  action  in  the  nature 
of  a  bill  of  interpleader.  Beck  v.  Ste- 
phani.  9  How.  (N.  Y.)  193. 

1.  Sheriff's  Interpleader. — In  England, 
this  was  provided  for  by  Stat.  3  and  4, 
Will.  4,  ch.  58,  §  6.'  It  is  now  regulated 
by  rules  2  and  3  of  order  57.  of  the 
rules  of  1883.  Application  may  now 
be  made  when  "claim  is  made  to  any 
goods  or  chattels  taken  or  intended  to 
be  taken  in  execution  under  any  pro- 
cess or  to  the  proceeds  or  value  of  any 
such  goods  or  chattels  by  any  person 


other  than  the  person  against  whom 
the  process  issued." 

This  practice  has  been  adopted,,  under 
one  form  or  another,  throughout  the 
United  States. 

In  Pennsylvania,  for  instance,  the 
act  of  April  loth,  1849,  §  9  (P.  L.  450), 
Pur.  Dig.  750,  pi.  56,  closely  follows  the 
English  act,  so  that  an  interpleader 
may  be  asked  for  before  actual  seizure. 
Phillips  V.  Reagan,  71;  Pa.  St.  381;  see 
Day  V.  Carr,  7  Exch.  S83.  But  the 
plaintiff  in  the  execution  (though  not 
the  claimant)  may  perhaps  insist,  for 
his  own  security,  on  an  actual  levy  and 
inventory.  Phillips  v.  Reagan,  75  Pa. 
St.  381. 

The  sheriff  is  entitled  to  an  inter- 
pleader though  he  has  levied  on  fix- 
tures. He  is  not  bound  to  decide,  on 
his  own  responsibility,  whether  the 
property  is  real  or  personal.  Pritchetf 
t'.  McWilliams,  2  Weekly  Notes  (Pa.) 

353- 

The  act  does  not  apply  to  the  case  of 
different  plaintiffs  requiring  the  sheriff 
to  levy  on  the  same  goods  on  execu- 
tions against  different  defendants.  (Pa.), 
I  Tr.  &  Ha.  Prac,  §  1136. 

Nor  to  the  case  of  property  sold 
under  distinct  executions  against  the 
same  defendant,  in  which  case  the  sher- 
iff is  entitled,  apart  from  the  act,  to 
compel  the  judgment  debtors  to  inter- 
plead and  settle  their  respective  pri- 
orities. Lawson  v.  Jordan,  1$  Ark. 
297. 

Nor  where  the  sheriff  needs  no  pro- 
tection, as  where  he  levies  on  chat- 
tels real.  Mailrer  v.  Sheafer,  116  Pa. 
St.  339- 

In  North  Carolina,  such  interpleader 
cannot  be  granted  before  sale.  Dewey 
V.  White,  65  N.  Car.  225. 

By  the  Neiv  York  code,  5§  1418,  etc., 
the  sheriff  does  not  apply  for  an  inter- 
pleader, but  may,  in  his  discretion, 
empanel  a  jury  to  try  the  validity  of 
the  claim. 

2.  Instances. — Where  different  cred- 
itors claimed,  some  by  special  liens  and 
others  under  an  assignment,  the  fund 
due  on  an  insurance  policy  made  for 
their  debtor,  since  insolvent,  the  insur- 
ance company  filed  a  bill  of  interpleader 
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tection  of  a  person  so  situated,  he  alone  can  apply  for  the  inter- 
pleader, w'hether  at  law  or  in  equity.*     Only  those  who  have  a 


to  determine  the  rights  of  the  respect- 
ive parties.  Spring  -v.  S.  Car.  Ins.  Co., 
8  Wheat.  (U.  S  )  26S. 

Where  a  person  sues  for  money  de- 
posited in  a  bank  by  him  as  agent  for 
the  trustees  of  a  corporation,  and  other 
parties  claim  to  be  the  trustees,  the 
plaintiff  may  be  required  to  interplead 
with  them.  Ware  v.  Western  Bk.'(Pa.), 
I  Trou.  &  Ha.  Prac,  %  496. 

Where  a  dividend  due  on  certain 
shares  of  stock,  originally  held  in  trust, 
fraudulently  transferred  by  the  trustee, 
and  through  mesne  transfers  to  a 
third  party,  is  claimed  both  by  such 
party  and  the  cestui  que  trust,  the  cor- 
poration can  have  a  bill  of  interpleader 
to  determine  who  is  entitled  to  the  divi- 
dend, but  not  whether  the  corporation  is 
liable  for  permitting  the  transfer.  Mills 
f.  Townshend,  log  Mass.  115. 

An  interpleader  will  be  decreed  for 
the  relief  of  a  judgment  debtor  who 
has  been  summoned  as  garnishee  of  the 
debt  under  an  attachment  execution 
against  the  creditor.  Webster  v.  Mc- 
■Daniel,  2  Del.  Ch.  297. 

Pending  an  action  by  a  husband  and 
wife  against  the  maker  of  a  note  pay- 
able to  the  vife,  the  money  due  was 
attached  in  the  maker's  hands  by  the 
husband's  creditors,  claiming  that  the 
note  was  fraudulently  made  payable  to 
the  wife,  and  the  maker  was  allowed  a 
bill  of  interpleader.  Fahie  v.  Lindsay, 
8  Oreg.  474. 

Where  an  attorney  holds  money  of 
his  client,  claimed  by  two  creditors  and 
disclaimed  by  the  client,  an  interpleader 
lies.  Flammis  v.  L'Engle,  19  Fla. 
800. 

The  attorney  for  several  creditors 
obtained  from  the  debtor  an  assignment 
of  insurance  policies  then  payable  to 
hmi,  and  agreed  in  writing  to  pay  the 
claims  represented  by  him,  and  to  pay 
over  the  residue  to  the  attorneys  of  cer- 
tain other  creditors.  Before  this  was 
done  he  was  garnished  by  still  other 
creditors,  whose  claims  were  not  recog- 
nized by  the  attorneys  to  whom  he  was 
to  pay.  Whereupon  he  was  allowed  an 
interpleader  against  them  and  the  other 
creditors.  Moore  v.  Barnheisel,  45  Mich. 
500- 

Where  a  county-  treasurer  had  issued 
a  large  number  of  notes,  but  only  those 
issued  within  the  limits  of  his  authority 
were  valid,  and  the  county  supervisors 


II  C.ofL.- 


admitted  their  liability  on  the  valid 
notes,  their  bill  against  the  holders  of 
the  notes  was  held  a  bill  of  interpleader. 
Saratoga  Co.  Sup.  v.  Seabury,  11  Abb. 
N.  C.  (N.  Y.)  461.  See  also  Mitchell 
V.  Hayne,  i  Sim.  &  St.  63;  Hastings  v. 
Cropper,  3  Del.  Ch.  165;  Perkins  w. 
Trippe,  40  Ga.  225;  Bd.  of  Educ.  v. 
Scoville,  13  Kan.  17;  School ,  Dist.  v. 
Weston,  31  Mich.  86;  Rohrer  w.  Turrill, 
4  Minn.  407;  Hyman  -v.  Cameron,  46 
Miss.  725;  O.  W.  Ditch  Co.  v.  Lar- 
combe,  14  Nev.  53;  Leddel  v.  Starr,  20 
N.  J.  Eq.  274;  Atkinson  v.  Mauks,  i 
Cow.  (N.  Y.)  691;  Bedell  v.  HoflFman,.2 
Pai.  (N.  Y.)  igg;  Cady  v.  Porter,  C5 
Barb.  (N.  Y.)  463;  B.  &  O.  R.  Co. 
■V.  Arthur,  10  Abb.  N.  C.  (N.  Y.) 
147. 

1.  In  a  few  States,  the  rule  given  in 
the  text  is  not  followed.  The  North 
Carolina  code,  §  189,  provides  that  the 
court  may  by  interpleader  determine 
any  controversy,  where  it  can  be  done 
without  injury  to  the  rights  of  other 
parties.  Under  this,  it  has  been  held 
that  in.  a  supplemental  proceeding  to 
subject  a  fund  to  the  payment  of  a 
judgmentr,  a  new  claimant  may,  of  his 
own  motion,  come  in  and  interplead, 
-Munds  V.  Cassidey,  98  N.  Car.  558. 

In  Neiu  Hampshire,  it  is  held  that 
where  a  debtor  could  file  a  bill  of  inter- 
pleader to  determine  the  conflicting 
claims  of  creditors,  one  of  the  latter 
can  file  it  in  his  own  behalf.  Webster 
V.  Hall,  60  N.  H.  7. 

But  as  a  general  rule,  the  interven- 
tion of  third  parties  is  a  practice  wholly 
distioct  from  interpleader.  See  Join- 
der. 

In  Pennsylvania,  a  claimant  cannot 
intervene  under  the  interpleader  act,  if 
the  defendant  or  garnishee  has  not 
asked  for  an  interpleader.  Allison  v. 
Elberson,  i  Weekly  Notes  (Pa.)  388. 

In  Michigan,  where  a  bill  of  inter- 
pleader was  filed  against  two  persons, 
one  of  whom  disclaimed  all  right  to  the 
fund,  a  stranger  sought  to  be  admitted, 
on  petition,  to  contest  the  interest  of  the 
remaining  defendant.  It  was  held  that 
there  was  no  practice  which  would  al- 
low him  to  get  into  the  cause  by  peti- 
tion; that  the  bill  could  not  be  amended 
so  as  to  reach  him,  because  it  was  filed 
to  guard  against  known,  not  unknown, 
claims.  M.  &  O.  Plaster  Co.  v.  White, 
44  Mich.  25. 
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claim  upon  .him,  and  whose  claims  conflict,  can  be  made  defend- 
ants.i 


1.  Varrian  v.  Berrien,  42  N.  J.  Eq.  i. 
Where  the  money  due  on  a  mortgage 
was  claimed  by  an  alleged  agent  under 
a  power  of  attorney  from  the  owner  of 
the  mortgage,  and  the  owner's  daugh- 
ter declared  that  her  mother  was  of 
unsound  mind  when  she  executed  the 
power,  and  the  mortgagor  filed  a  bill  of 
interpleader  against  the  alleged  agent 
and  the  daughter,  it  was  held  that  the 
owner  and  her  daughter  were  the  proper 
parties,  for  if  the  alleged  agency  was 
inoperative  for  the  cause  stated,  the  al- 
leged agent  was  a  stranger  to  the  com- 
plainant. Blake  v.  Garwood,  42  N.  J. 
Eq.'276. 

It  must  be  certain  that  the  parties 
sought  to  be  made  defendants  are  in 
rerum  natura.  Metcalf  v.  Hervey,  i 
Ves.  248. 

In  England,  an  interpleader  will  not 
be  granted  where  the  crown  is  a  party 
to  the  proceedings.  Candy  v.  Mang- 
ham,  I  D.  &  L.  745. 

The  plaintiff  must  admit  a  title  as 
against  himself  in  all  the  defendants. 
Hence,  where  he  is  confessedly  a  wrong- 
doer as  against  some  of  them,  or  where 
the  matter  to  be  determined  involves 
the  question  of  whether  or  not  he  is  a 
wrongdoer,  he  cannot  maintain  an  in- 
terpleader. Tyus  V.  Rust,  37  Ga.  574; 
Mt.  HoUj'  etc.  Tpke.  Co.  v.  Ferree,  17 
N.J.  Eq.  117;  United  States  v.  Victor, 
16  Abb.  (N.  Y.)  153;  Quinn  v.  Green,  i 
Ired.  Eq.  (N.   Car.)  229. 

Where  A,  a  bailee,  agreed  to  sell  the 
goods  for  C,  a  third  party,  on  a  written 
order  from  B,  the  bailor,  and  did  so,  re- 
taining the  proceeds  for  a  debt  owed 
him  by  C,  but  B  had  revoked  the  order 
verbally  before  the  sale,  though  he  did 
not  do  so  in  writing  till  afterwards,  an 
interpleader  was  refused,  for  if  C's  title 
were  good  at  the  time  of  the  sale,  B  had 
no  claim  against  A,  while  if  A  sold  the 
goods  wrongfully  for  C's  account,  the 
court  could  not  aid  him.  Hatfield  v. 
McWhorter,  40  Ga.  269. 

Agents,  Tenants,  etc. — An  agent  or 
attorney,  sued  by  his  principal,  cannot 
compel  him  to  interplead  with  a  third 
party,  nor  can  a  tenant  compel  his 
landlord  to  interplead  with  a  stranger. 
The  title  of  a  principal  or  landlord  can- 
not be  controverted  in  this  way.  It 
would  be  exceedingly'  vexatious  and  un- 
just to  allow  a  tenant  to  put  his  land- 
lord on  the  same  footing  as  u   stranger. 


Nickolson  v.  Knowles,  5  Mad.  47; 
Cook  V,  Rosslyn,  i  Giff.  167;  Crane  e. 
Burntrager,  i  Cart.  (Ind.)  165;  W.  V. 
Can.  Co.  V.  Comegys,  2  Cart.  (Ind.) 
469:  Snodgrass  v.  Butler,  54  Miss.  45; 
Dodd  i".  Bellows,  29  N.  J.  Eq,  127; 
Marvin  v.  Elwood,  ii  Pai.  (N.  Y.) 
365;  Delaney  v.  Murphy,  31  Supr.  Ct, 
(N.  Y.)  503. 

If,  however,  after  the  tenancy  or 
agency  is  created,  the  landlord  or  prin- 
cipal transfers  his  interest  to,  or  creates 
an  interest  in,  some  other  person,  a 
claim  by  such  person  may  give  rise  to 
an  interpleader.  Dungey  v.  Angove,  2 
Ves.  Jr.  303;  Cowtan  t;.  Williams,  9 
Ves.  107;  Shulter  t\  Harvey,  6^  Cal. 
158. 

Hence  an  attorney  who  has  collected 
money  may  have  an  interpleader  in  re- 
spect of  the  same  against  defendants 
who  set  up  a  derivative  claim  from  the 
person  for  whom  it  was  collected, 
Gibson  v.  Goldthwaite,  7  Ala.  286. 

Or  if  rent  is  claimed  by  both  the  de- 
visee and  the  heir  of  the  lessor,  the  ten- 
ant <;an  have  an  interpleader.  Badeau 
V.  Tyler,  i  Sand.  (N.  Y.)  270. 

A  sub-tenant,  moreover,  can  main- 
tain interpleader  in  case  rent  is  de- 
manded by  both  the  original  lessor  and 
the  original  lessee.  Ketcham  »,  Bra- 
zil Block  Coal  Co.,  88  Ind.  515.  See 
also  Adams  -v.  Beach,  i  (Phila.)  Pa. 
99. 

An  executor  or  administrator  is 
bound  to  protect  the  legatees  and  dis- 
tributees; hence  he  cannot  have  an  in- 
terpleader against  a  legatee  and  one 
claiming  by  a  title  paramount  to  the 
testator's.  Adams  v.  Dixon,  19  Ga, 
513.  Or  against  the  creditors  and  dis- 
tributees ot  an  intestate,  and  an  adverse 
claimant  of  the  assets  of  the  estate, 
Blue  V.  Watson,  59  Miss.  619. 

But  he  may  have  an  interpleader 
against  legatees  whose  claims  conflict. 
Crosby  v.  Mason,  32  Conn.  482.  See 
also  Osborne  v.  Taylor,  12  Gratt.  (Va.) 
17.  Or  where  the  description  of  a 
legatee  in  a  will  is  in  some  respects  ap- 
plicable to  different  persons,  each  of 
whom  claims  the  legacy.  '  Morse  v. 
Stearns,  131  Mass.  389.  • 

A  bailee  sued  by  his  bailor  cannot 
compel  the  latter  to  interplead  with  a 
stranger.  First  Nat.  Bk.  v.  Binninger, 
26  N.  J.  Eq.  345; 

Nor  a  debtor  his  creditor  and  a  third 
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and  all  such  should  be  made  so*. 

4.  Circumstances. — The  party  seeking  the  interpleader  must  be 
in  danger  of  having  to  discharge  his  liability  at  least  twice  over.* 
All  the  parties  against  whom  he  seeks  relief  must  claim  of  him 


party  claiming  by  title  paramount,  ad- 
versely to  the  creditor,  such  third  party 
having  no  privity  with  the  debtor. 
Best.  Bk.  V.  S.  W.  &  B.  Lumb.  Co., 
132  Mass.  410. 

An  insurance  company  cannot  com- 
pel an  assignee  for  value  of  the  policy 
to  interplead  with  a  subsequent  as- 
signee for  creditors  and  the  insolvent 
assignor,  who  wrongfully  refuse  to  con- 
sent to  the  payment  of  the  sum  insured 
to  the  first  assignee.  His  title  is 
superior  to  theirs.  Desborough  v. 
Harris,  3  De  G.  M.  &  G.  439,  over- 
ruling Fenn  v.  Edmonds,  5  Hare  314. 

1.  The  attachability  of  a  note  payable 
outside  the  jurisdiction  of  the  court  is- 
suing the  writ  is  an  open  question  in 
some  States.  Hence,  in  such  States,  if 
tbe  maker  of  a  note  is  garnished,  he 
can  have  an  interpleader  against  the  at- 
taching creditor  and  an  assignee  with 
notice  of  the  attachment.  Fitch  v. 
Brower,  42  N.  J.  Eq.  300. 

Foreigner  Outside  the  Jurisdiction. — 
It  was  formerly  held  in  England  that 
there  could  be  no  interpleader  if  one  of 
the  claimants  were  a  foreigner  residing 
outside  the  jurisdiction  of  the  court. 
Patorni  v.  Campbell,  12  M.  &  W.  277; 
Lindsay  v.  Barrow,  6  C.  B.  291.  Now, 
this  is  no  ground  for  rejecting  the  ap- 
plication, though  it  may  be  a  reason 
for  making  such  claimant  give  security 
for  costs  or  barring  him  altogether. 
Attenborough  v.  St.  Kath.  Docks,  L. 
R.,  3  C.  P.  D.450;  Belmonte  xi.  Aynard, 
L.  R.,  4  C.  P.  D.  221 ;  Credit  Gerundense 
V,  Van  Weede,  L.  R.,  12  Q^B.  D.   171. 

2.  The  plaintiff  need  not  actually 
have  been  sued  by  both  parties,  nor,  in 
fact,  by  either.  Strange  v.  Bell,  11  Ga. 
103;  Newhall  v.  Kastens,  70  111.  156; 
Richards  v.  Salter,  6  John.  Ch.  (N. 
Y.)447- 

Ihe  criterion  is  simply  whether  there 
be  the  slightest  doubt  or  risk  arising 
from  conflicting  claims.  The  "fact  that 
a  stakeholder  might  by  great  attention 
and  caution  make  himself  secure  does 
not  disqualify  him  from  filing  a  bill  of 
interpleader.  Nelson  v.  Barker,  2  H. 
&  M.  334. 

There  must,  however,  be  some  risk. 
Hence  one  who  canby  ordinary  diligence 
mfonn  himself,  to  which  of  the  claim- 
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ants  payment  should  be  made,  or  in 
any  way  avoid  the  double  claim,  can- 
not maintain  interpleader.  Sulzbacker 
V.  S.  &  L.  Bk.,  52  N.  Y.  Super.  Ct. 
269;  McDonald  v.  Allen,  37   Wis.   108. 

Nor  can  one  who  denies  that  the  de- 
fendants have  any  valid,  legal  or  equita- 
ble claim  against  him  compel  them  to 
interplead.  Hellman  v.  Schneider,  75 
ill.  422. 

Illegal  claims  are  not  the  subject  of 
an  interpleader;  e.g.,  it  will  not  be 
granted  in  favor  of  the  holder  of  stakes 
qn  an  illegal  race.  Applegarth  x>.  Col- 
ley,  2  Dow.  (N.  S.)  223. 

If  the  claim  has  already  been  paid  to 
one  party,  a  demand  by  another  party 
is  no  ground  for  an  interpleader.  Tier- 
nan  V.  Rescaniere,  10  G.  &  J.  (Md.) 
217;  Am.  Tel.  Co.  -v.  Day,  52  N.  Y. 
Super.  Ct.  128;  Phila.  S.  F.  Soc.  v. 
Clarke,  15  Phila.  (Pa.)  289. 

So  if  judgment  has  been  recovered 
on  the  claim.  Cornish  v.  Tanner,  i 
G.  &  J.  333;  Un.  Bk.  V.  Kerr,  2  Md. 
Ch.  460;  McKinney  v.  Kuhn,  59  Miss. 
186;  Cheever  v.  Hodgson,  9  Mo.  App. 
56'!;;  French  v.  Robschard,  50  Vt.  43. 

JBut  if  the  suit  be  allowed  to  go  to 
verdict  merely  to  ascertain  the  amount 
recoverable,  that  is  no  bar  to  an  inter- 
pleader. Hamilton  v.  Marks,  5  De  G. 
&  Sm.  638. 

Nor  is  a  judgment  a  bar,  if  it  be  ap- 
pealed from.  Griggs  v.  Thompson,  i 
Geo.  Dec.  146. 

It  is  immaterial  that  one  claim  is 
legal  and  the  other  equitable.  Newhall 
V.  Kastens,  70  111.  156. 

Interpleader  Not  Allowed  for  Otber 
Purposes. — A  filed  a  bill  of  interpleader, 
alleging  his  indebtedness  to  B  for  cer- 
tain goods,  and  that  two  parties  claimed 
the  money.  On  decree,  he  paid  the 
money  into  court.  He  afterwards  filed 
a  supplemental  bill  stating  that  it  had 
been  decided  in  an  action  at  law  that 
the  goods  belonged  to  C,  and  praying 
that  C  be  made  a  party  defendant.  It 
was  held  that  as  A  had  no  right  to  an 
interpleader  unless  he  were  indebted  to 
B  he  could  not  use  the  proceeding  to 
determine  whether  he  owed  B  anything 
or  not,  and  the  supplemental  bill  was 
dismissed.  Wolfs  App.  (Pa.),  7  Atl. 
Rep,  163. 
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1.  Turner  v.  Kendall,  3  M.  &  W. 
171;  s.  c,  2  D.  &  L,  197;  Haj-es 
V.  Johnson,  4  Ala.  267;  Adams 
V.  Dixon,  19  Ga.  513;  Burton  v. 
Black,  32  Ga.  53;  Rohrer  v.  Turrill,  4 
Minn.  407;  Yarborough  -v.  Thompson, 
II  Miss.  291;  Cannon  v.  Kinney,  i  Sm. 
&  M.  Ch.  (Miss.)  525;  Tpke.  Co.  v. 
Ferree,  17  N.  J.  Eq.  117;  Atkinson  v. 
Manks,  i  Cow.  (N.  Y.)  691;  Badeau  -v. 
Rogers,  2  Pai.  (N.  Y.)  209;  Aymer  v. 
Gault,  2  Pai.  (N.  Y.)  284;  Yates  v. 
Tisdale,  3  Edw.  (N.  Y.)  71;  Prov.  Bk. 
V.  Wilkinspn,  4  R.  I.  507. 

When  the  subject  in  dispute  has  a 
bodily  existence,  no  difficulty  can  arise 
on  the  ground  of  identity;  for  no  dis- 
pute can  arise  as  to  identity  of  matter. 
But  where  the  subject  in  dispute  is  a 
chose  in  action,  which  has  no  bodily 
existence,  it  becomes  necessary  to  de- 
termine what  constitutes  identity. 
Where  the  claims  made  by  the  defend- 
ants are  of  •  different  amounts,  they 
never  can  be  identical."  Equality  in 
amount  is  frima  facie  evidence  of  iden- 
tity, but  it  is  far  from  conclusive.  Glyn 
■u.  Duesbury,  11  Sim.  139. 

Instances  of  Different  Subject  Matter. 
— Where  an  auctioneer  was  sued  for 
breach  of  warranty  of  a  horse  sold  by 
him,  and  the  original  owner  claimed 
the  purchase  money  from  him,  inter- 
pleader was  not  allowed.  Wright  v. 
Freeman,  48  I..  J.,  C.  P.  276. 

So,  where  an  auctioneer,  by  direction 
of  the  owner,  had  sold  to  two  persons 
successively,  receiving  a  deposit  from 
each,  he  was  not  allowed  a  bill  of  inter- 
pleader against  the  owner  and  the  two 
purchasers;  because,  though  there  was 
one  question  in  common  between  the 
purchasers,  viz.,  which  was  to  be  the 
purchaser  of  the  estate,  their  claims 
against  the  auctioneer  were  for  two  dif- 
ferent things,  viz.:  by  each  for  his  own 
deposit.  The  bill  was,  therefore,  dis- 
missed as  against  the  second  purchaser, 
with  costs,  and  it  was  decreed  that  the 
seller  and  the  second  purchaser  should 
inter-plead  as  to  the  first  deposit.  Hog- 
gart  V.  Cutts,  Cr.  &  Ph.  197. 

It  has  even  been  held,  where  a  pur- 
chaser of  tea  was  sued  by  the  seller  for 
the  price,  and  was  also  sued  in  trover, 
hy  one  alleging  himself  to  be  the  real 
owner,  not  to  be  a  case  for  interpleader, 
for  one  party  was  seeking  to  recover 
the  price  of  the  goods,  the  other,  dam- 
ages  for  their  conversion.     Slaney  v. 


Sidney,  14  M.  &  W.  800.  Since  the 
enactment  of  rule  3  of  order  57  of 
rules  of  1883  this  case  would  hardly 
now  be  followed,  the  criterion  being  the 
substantial  identity  of  the  subject  mat- 
ter, not  the  form  of  action. 

The  purchaser  of  mortgaged  lands 
for  part  cash  and  part  note  cannot 
maintain  interpleader  against  two  dif- 
ferent persons,  one  holding  the  mort- 
gage note  and  the  other  the  unpaid 
purchase  money  note,  the  two  claims 
not  being  for  the  same  debt.  Wilkin- 
son V.  Seavey,  74  Ala.  243. 

Interpleader  will  not  lie  against  par- 
ties demanding  repayment  of  drain 
taxes  paid  under  protest,  and  parties 
holding  municipal  orders  against  the 
amounts  paid.  Wallace  v.  Sorter,  52 
Mich.  159. 

Where  a  company  issued  new  certifi- 
cates of  stock  on  a  forged  power  of 
attorney,  and  the  owner  of  the  surren- 
dered certificates  brought  suit,  the  com- 
pany could  not  maintain  interpleader 
against  the  "owners  of  the  two  sets  of 
certificates;  the  claims  of  each  party 
to  be  recognized  as  stockholders,  not 
being  identical.  Am.  Tel.  Co.  v.  Day^ 
52  N.  Y.  Super.  St.  128. 

Claims  Not  Necessarily  Coextensive.. 
—  In  Attenborough  v.  St.  Kath. 
Docks,  L.  R.|  3  C.  P.  D.,  373,  it  was 
held  in  the  common  pleas  division  that 
the  remedy  of  the  plaintiff  against  the 
claimant  must  be  coextensive  with  his 
remedy'  against  the  defendant,  in  order 
to  admit  of  an  interpleader;  but  this 
was  reversed  in  the  court  of  appeal 
(same  vol.,  450);  Brett,  L.  J.,  saying: 
"I  do  not  think  that  the  statutes  apply 
merely  where  the  opposing  claims  are 
coextensive;  I  think  that  they  bear  a 
wider  construction."  Of  course,  in 
such  a  case,  "in  whatever  orders  may 
ultimately  be  made,  care  will  be  taken 
to  preserve  any  claims  for  damages 
which  the  plaintiffs  fancy  they  can  en- 
force."    Per  Bramwell,  J. 

Interpleader  as  to  Fart  of  Claim  Sued 
On. — Another  application  of  the  mod- 
ern doctrine  allows  a  defendant  to  have  ■ 
an  interpleader  as  to  part  of  the  claim 
in  suit,  while  he  defends  as  to  the  rest. 
Reading  v.  School  Board,  L.  R.,  16 
Q^  B.  D.  686.  The  English  rule  was 
formerly  the  other  way.  Mitchell  v. 
Hayne,  2  Sim.  &  St.  63;  Patorni  -u. 
Campbell,  12  M.  &  W.  277;  Slaney  v. 
Sidney,   14   M.  &   W.  800.     And  the 
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adversely  to  each  other,'  and  he  must  be  ignorant  or  in  doubt  as 
to  the  validity  of  their  respective  titles.'*  He  must  not  have  ac- 
knowledged the  title  of  either  claimant,'  and  must  claim  no 
interest  in  the  matter  himself,* 


American  rule  seems  to  remain  so  still. 
Nelson  o.  Goree,  34  Ala.  565;  Cham- 
berlain V.  O'Connor,  8  How.  (N.  Y.) 
45;  Bird  V.  NefF  (Pa.),  i  Tr.  &  Ha. 
Prac.  §  497. 

1.  Separate  Liability  to  Both  Claim- 
ants. —  An  interpleader  will  not  be 
granted  where  the  claims,  though  aris- 
ing from  the  same  subject  matter,  are 
not  necessarily  adverse,  but  might  both 
be  valid,  as  where  the  defendant  had 
sent  the  plaintiff  a  blank  acceptance  in 
payment  of  a  debt,  and  the  latter  never 
received  it,  and  it  came  into  the  claim- 
ant's hands  in  the  form  of  a  bill  prop- 
erly endorsed,  taken  bona  fide  for  value. 
Farr  V.  Wood,  2  M.  &  W.  844. 

So,  where  a  life  insurance  company 
had  issued  a  policy  on  the  life  of  A, 
payable  to  B,  but  allowed  A  without 
B's  consent,  to  surrender  the  policy 
and  take  a  new  one  payable  to  C,  after, 
A's  death  the  company  could  not  make 
B  and  C  interplead,  the  question  of  its 
liability  to  both  being  involved.  Nat. 
L.  I.  Co.  V.  Pingrey,  141  Mass.  411. 
To  the  same  effect,  Cochrane  v. 
O'Brien,  2  Jo.  &  Lat.  380;  Randall  v. 
Lithgow,  L.  R.,  12  Qi  B.  D.  525. 

2.  Xa.  St.  Lot.  Co  V.  Clark,  16  Fed. 
R.  20;  Pfister  V.   Wade,  56  Cal.  43; 
Strange  f.  Bell,  11  Ga.  103;  Dreyer  -u.^ 
Ranch, 42  How.  (N.  Y.)  22;  s.  c,  10' 
Abb.  N.  S.  (N.  Y.)  243;  4  Da.  (N.  Y.) 
434;  Bell  V.  Hunt,  3  Barb.  (N.  Y.)  391. 

3.  The  most  familiar  illustrations  of 
this  rule  are  found  in  the  cases  of  ten- 
ants, agents,  bailees,  etc.,  which  have 
been  noticed,  ante,  p.  498,  n.  i. 

TJhe  rule  was  formerly  given  a  much 
wider  application  than  is  now  the  case 
in  England,  and  was  usually  expressed 
thus:  "The  party  seeking  relief  must 
have  incurred  no  independent  liability 
to  either  claimant.  Adams'  Eq.  *204; 
3ispham's  Eq.,  §  421.  It  was  laid  down 
ly  Lord  Chancellor  Cottenham, 
in  Crawshay  v.  Thornton,  2  My.  & 
Cr.  I,  "that  where  the  party  seeking  to 
interplead  had  entered  into  any  con- 
tract with  or  lay  under  pefrsonal  obliga- 
tion towards  either  claimant,  he  would 
not  be  allowed  to  do  so.  This  doctrine 
was  followed  in  the  common  law  courts 
(see  James  v.  Pritchard,  7  M.  &  W.  216; 
P^torhi  V.  Campbell,  12  M'.  &  W.  277; 
Lindsey  ti.  Barrow,  6  C.  B.   291;  Hor- 


ton  V.  Earl  of  Devon,  4  Ex.  497;  Turner 
V.  Mayor,  13  M.  &  W.  171)  with  but 
very  few  exceptions  (Johnson  v.  Shaw, 
4  M.&  G.  916;  Crellin  v.  Leland,  6  Jur. 
733)  until  i860,  when  the  Common  Law 
Procedure  act,  §  12,  provided  that  in- 
terpleader might  be  granted,  "although 
the  titles  of  the  claimants  to  the  money, 
goods,  or  chattels  in  question,  or  to  the 
proceeds  or  value  thereof,  have  not  a 
common  origin,  but  are  adverse  to  and 
independent  of  each  other."  This  pro- 
vision (re-enacted  in  rule  3  of  order 
57  of  the  rules  of  1883)  "was  intended 
to  do  away  with  the  effect  of."  Craw- 
shay v.  Thornton,  which  is  now  no 
longer  law  in  any  court  in  England. 
See  remarks  of  Blackburn,  J.,  in 
Meynell  v.  Angell,  32  L.  J.,  Q^B.  14; 
and  of  Bramwell,  L.  J.,  in  Atten- 
borough  V.  St.  Kath.  Docks  Co.,  L.  R., 
3  C.  P.  D.  450. 

Hence  where  a  defendant  was  sued 
for  work  done  by  the  plaintiff,  with 
whom  he  had  contracted,  and  a  third 
party  claimed  that  the  plaintiff  was  his 
agent  in  contracting  and  doing  the 
work,  an  interpleader  was  granted. 
Meynell  v.  Angell,  32  L.  J.,  C.  B.  14. 

And  where  the  defendants  were  sued 
for  the  detention  of  wine  for  which  they 
had  given  dock  warrants,  endorsed  for 
value  by  the  plaintiff,  and  the  wine  was 
claimed  by  a  third  party.  Attenborough 
V.  St.  Kath.  Docks  Co.,  L.  R.,  3  C.  P.  D. 
450.  To  the  same  effect  Best  v.  Hayes, 
I'H.  &  C.  718;  Evans  -v.  Wright,  13  W. 
R.  468;  Tanner  v.  European  Bk.,  L.  R. 
I  Ex.  261. 

In  America,  the  doctrine  of  Craw- 
shay V.  Thornton  seems  to  be  still  re- 
garded as  law.  Bechtel  v.  Sheafer,  21 
Weekly  Notes  (Pa.)  65.  It  was.  how- 
ever, held  in  that  case  that  where  a 
contract  relation  existed  between  the 
stakeholder  and  one  of  the  claimants, 
by  the  terms  of  which  the  former  was 
bound  to  pay  money  to  the  latter,  this 
fact  alone  would  not  necessarily  deprive 
the  former  of  his  right  to  an  inter- 
pleader. 

4.  Killian  v.  Ebbinghaus,  no  U.  S. 
568;  Long  V.  Barker,  85  111.  431;  Snod- 
grass  V.  Butler,  54  Miss.  45;  Anderson 
V.  Wilkinson,  10  Sra.  &  M.  (Miss.)  601; 
Dohnest's  App.,  64  Pa.  311. 

Hence  there  can  be   no  interpleiader 
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except  for  charges  and  costs.* 

5.  Practice — i.  Generally. — An  interpleader  is  applied  for  by 
bill  if  in  equity;  by  motion  if  at  common  law;  or  by  such  other 
form  of  application  as  may  have  been  authorized  by  law.  Ap- 
plication should  be  made  before  or  imniediately  after  the  appli- 
'  cant  has  been  sued,  without  waiting  until  there  is  a  verdict  and 
judgment  against  him.'*  It  must  state  the  applicant's  rights,* 
and  the  claims  against  him  which  constitute  the  reason  for  the 
interpleader.*  It  must  allege  his  ignorance  as  to  the  validity  of 
these  claims,  or  at  least  that  he  is  in  such  doubt  that  he  cannot 


at  the  instance, of  a  partv  who  admits  a 
liability  for  the  principal  sum  demanded 
onlv,  but  not  for  the  interest.  Brides- 
burg  Mfg.  Co.  App.,  io6  Pa.  St.  275. 

An  insurance  company  had  cancelled 
certain  policies  at  the  request  of  the  in- 
sured, and  issued  them  anew  to  other 
beneficiaries,  claims  being  presented 
upon  both  new  and  old  policies.  It  was 
held  to  have  such  an  interest  in  the  de- 
feat of  one  of  the  claimants  as  to 
incapacitate  it  from  maintaining  inter- 
pleader. Conley  v.  Ala.  G.  C.  I.  Co., 
67  Ala.  472. 

It  is  no  objection  that  the  plaintiff  in 
the  interpleader  has  an  interest  in  the 
success  of  one  of  the  parties,  as;  e.  g., 
where  it  would  increase  his  own  chance 
of  success  in  a  suit  which  might  be 
brought  in  regard  to  other  property. 
This  is  only  an  interest  in  the  ques- 
tion, not  in  the  particular  suit.  Gibson 
■V.  Goldthwaite,  7  Ala.  281;  Oppen- 
heim  v.  Wolf,  3  Sand.  Ch.  (N.  Y.) 
371;  McHenry  v.  Hazard,  45  Barb.  (N. 
Y.)  657. 

It  necessarily  follows  from  this  re- 
quirement of  absence  of  interest  that  a 
definite  claim  must  be  admitted  to  be 
due.  The  court  cannot  be  called  upon 
to  settle  by  interpleader  the  amount  of 
the  claim.  B.  &  O.  R.  Co.  v.  Arthur, 
90  N.  Y.  234. 

In  Connecticut.,  this  has  been  allowed, 
however,  no  demurrer  having  been 
taken.  Cons.  Pres.  Soc.  v.  Staples,  23 
Conn.  544. 

And  in  any  case,  if  the  parties  can 
agree  on  an  amount,  that  is  sufficient. 
Finlay  v.  Am.  Exch.  Bk.,  11  How.  (N. 
Y.)  468. 

1.  A  party  claiming  a  lien  on  goods, 
irrespective  of  tlie  rights  of  different 
parties  claiming  the  goods,  can  demand 
an  interpleader.  Cotter  v.  Bk.  of  Eng., 
3  Moore  &  S.  180;  s.  c,  2  Dow.  728; 
Attenborough  v.  St.  Kath.  Docks,  L.  R., 
3  C.  P.  D.  450. 

But  it  is   otherwise  if  the   lien   at- 


tached only  in  respect  of  one  of  the 
parties  claiming  the  goods.  Braddick 
V.  Smith,  2  Moore  &  S.  131;  s.  c,  9 
Bing.  84. 

It  has  been  held  that  an  auctioneer 
sued  for  the  deposit,  by  both  his  princi- 
pal and  the  purchaser,  could  not  have 
an  interpleader  so  long  as  he  claimed  a 
right  to  deduct  his  cornmission  Mitch- 
ell XI.  Hayne,  2  S.  &  S.  63;  Moore  v. 
Usher,  7  Sim.  384;  Bignold  v.  Audland, 
II  Sim.  24;  Jacobson  v.  Blackhurst,  2 
J.  &  H.  486.  But  in  Best  v.  Hayes,  32 
L.  J.,  Ex.  129;  s.  c,  3  F.  &  F.  113,  the 
judges  refused  assent  to  this  doctrine, 
though  the  case  was  decided  on  another 
point. 

2.  See  supra,  n.  10. 

This  fact  should  appear  in  the  affi- 
davit. Frost  V.  Heywood,  1  Dow.  (N. 
S.)  801. 

In   Pennsylvania,    an     interpleader 
cannot  be  granted  under  the  statute  un- 
til  after  statement   (formerly  declara- 
tion)   filed,    nor  can   it  be  applied   for. 
after  plea,     i  Tr.  &  Ha.  Prac,  §  498. 

3.  Story's  Eq.  PI.,  §  292. 

A  bill  which  so  states  the  plaintiff's 
rights  as  thereby  to  negative  all  interest 
on  his  part,  makes  a  sufficient  state- 
ment. State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  82.  ' 

The  bill  must  show  the  parties  de- 
fendant to  be  in  rerum  natura.  Mct- 
calf  It.  Hervey,  i  Ves.  24S. 

4.  The  claims  should  be  specifically 
set  forth,  so  as  to  show  that  they  are  of 
the  same  nature  and  character,  and  a 
fit  subject  for  a  bill,  of  interpleader, 
otherwise  the  bill  is  demurrable.  Story 
Eq.  PI.,  k  293 

Hence,  where  the  bill  stated  that  one 
of  the  defendants  claimed  as  adminis- 
trator and  also  as  interested  in  the 
estate,  but  did  not  state  what  the  inter- 
est was,  nor  how  it  was  obtained,  the 
bill  was  dismissed.  Varrian  v.  Berrien, 
42  N.J.  Eq.  I. 

A  bill  which  shows  a  doubtful  ques- 
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safely  recognize  either  of  them.^  The  interpleader  must  be  dis- 
tinctly asked  for,  as,  also,  if  the  proceeding  be  in  equity,  or  of 
that  nature,  an  injunction  against  actions  at  law.*  The  applicant 
must  offer  to  pay  or  deliver  the  subject  matter  of  the  claims  into 
court;*  or  to  dispose  of  it  as  the  court  may  direct;*  and  he 
must  make  afifidavit  that  he  is  not  colluding  with  either  of  the 
claimants.^ 


tion  between  the  defendants,  about 
which  the  plaintiff  should  not  be  com- 
pelled to  act  at  his  peril,  states  their 
claims  sufficiently.  State  Ins.  Co.  v. 
Gennett,  2  Tenn.  Ch.  82. 

1.  See  ante,  p.  501,  n.  1. 

An  allegation  that  the  plaintiff  "is  in- 
formed" of  a  certain  claim  by  one  of 
the  defendants,  but  "is  uncertain  as  to 
the  fact,"  is  fatally  defective.  State 
Ins.  Co.  V.  Gennert,  i.  Tenn.   Ch.  82. 

In  New  Tork,  an  allegation  of  the 
defendant's  doubt  as  to  the  rights  of 
the  plaintiff  and  the  third  party  is  not 
indispensable.  Tanton  -v.  Groh,  4  Abb. 
Dec.(N.Y.)3s8. 

2.  Story  Eq.  PL,  §  297. 

3.  In  view  of  this  requirement  it  is 
perhaps  superfluous  to  state  that  the 
property  in  dispute  must  be  in  the 
possession  of  the  party  seeking  the  in- 
terpleader. He  mustibe  an  actual,  not 
a  theoretical,  stakeholder. 

Where  an  interpleader  is  asked  for, 
the  better  practice  is  to  order  the  money 
to  be  paid  into  court.but  if  the  defendant 
has  distinctly  offered  to  do  so,  the  court 
can  frame  an  interpleader  without  such 
order.  Bechtel  v.  Sheafer,  21  Weekly 
Notes  (Pa.)  65. 

The  fact  that  the  money  is  not  paid 
into  court  with  a  bill  of  interpleader, 
nor  offered  to  be  paid,  is  not  ground  for 
demurrer,  but  the  court  should  refuse 
to  allow  the  plaintiff  to  proceed  until 
he  pays  in  the  money.  Blue  v.  Wat- 
son, 59  Miss.  619. 

A  bill  which  offers  to  pay  what  is 
due  is  not  bad  because  the  plaintiff 
brings  into  court  less  money  than  is  in 
fact  due.  Ketcham  v.  B.  B.  Coal  Co., 
88  Ind.  515. 

Where  money  has  been  paid  into 
court  on  the  filing  of  a  bill  of  inter- 
pleader, the  court  must  dispose  of  it, 
although,  as  between  the  defendants  in 
the  bill,  each  is  in  pari  delicto  to  an  ex- 
tent which  would  preclude  the  court 
from  passing  upon  their  rights  in  a  suit 
instituted  by  one 'of  them.  Gilmore  v. 
Devlin,  4  MacA.  (D.  C.)  306. 

An  affidavit  by  a  defendant  that  the 
money  in  controversy  is  claimed  by  a 


person  not  a  party  to  the  suit,  and  pay- 
ment into  court,  form  a  conclusive  ad- 
mission of  all  material  allegations  of 
the  complaint,  and  the  plaintiff  is  en- 
titled to  the  amount  paid  in  though  he 
may  have  suffered  a  nonsuit  or  have 
had  a  verdict  against  him  or  judgment 
on  a  verdict  in  his  favor  may  have  been 
arrested.  Johnson  v.  Maxey,  43  Ala. 
521. 

If  a  sviit  for  the  same  cause  of  action 
be  pending  in  another  State,  the  de- 
fendant, though  admitting  his  liability, 
will  not  be  required  to  make  payment 
into  court  as  a  condition  of  his  being 
exonerated  from  costs.  Barry  v.  Equit. 
L.  A.  Soc,  14  Abb.  (N.  S.)  385,  ». 

4.  Where  land  is  in  controversy,  the 
plaintiff  should  execute  deeds  of  the 
same,  ready  for  delivery  to  either 
claimant.  Where  this  is  not  done,  and 
the  bill  offers  to  deliver  a  deed,  the 
court  will  order  the  deed  to  be  made, 
and  filed  with  the  court  clerk.  Farley 
V.  Blood,  30  N.  H.  354. 

5.  Collusion. — Where  the  defendant 
had  collected  certain  dividends  at  the 
request  of  his  nephew,  the  claimant,  it 
was  held  that  he  had  placed  himself  in 
the  position  he  then  occupied,  with  a 
view  to  his  nephew's  interest,  and  the 
rule  for  an  interpleader  was  discharged. 
Belcher  v.  Smith,  9  Bing.  82;  s.  c,  2 
Moore  &  S.  184. 

So  where  the  defendant  had  so  far 
identified  himself  with  the  claimant's 
interests  as  to  take  an  indemnity  from 
him  for  not  delivering  the  property  to 
the  plaintiff,  it  was  held  that  he  must 
be  content  with  that.  Tucker  v.  Mor- 
ris, I  Dow.  639. 

But  in  Thompson  v.  Wright,  L.  R., 
13  Q^B.  D..632,  these  cases  were  held 
not  to  apply  where  the  objection  came 
from  the  party  who  gave  the  idemnity, 
and  it  seems  to  have  been  the  opinion 
of  the  judges  that  the  act  of  taking  an 
idemnity  would  not  usually  be  a  col- 
lusion. 

The  Affidavit. — It  should  be  entitled 
in  the  original  clause.  Periente  v.  Pen- 
nell,  7  ScoU  N.  R.  834. 

Where   there    are   several   plaintiffs. 
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If  any  of  the  defendants  fail  to  interplead,  judgment  may  be 
entered  against  them  by  default.^  At  the  hearing  it  is  usual  to 
determine  merely  whether  an  interpleader  will  He ;  and  if  it  is 
granted,  to  discharge  the  plaintiff  from  all  liability  on  his  making 
payment  into  court,  the  issue  between  the  defendants  being  re- 
served for  a  later  hearing.^  If  the  defendants  agree  that  the 
bill  is  properly  filed,  the  same  results  follow.^  The  inquiry  as 
to  the  rights  of  the  claimants  is  usually  confined  to  ascertaining 
which  one  has  the  exclusive  proprietary  interest  in  or  right  of 
possession  of  the  thing  in  controversy.*  Costs  are  not  a  matter 
of  right,  but  rest  in  the  discretion  of  the  court. ^ 


the  affidavit  must  be  made  bj  all  of 
them.  Nelson  v.  Barker,  2  H.  &  M. 
334. 

A  bill  unaccompanied  by  such  an 
affidavit  is  demurrable.  Blue  v.  Wat- 
son, 56  Miss.  619. 

The  affidavit  cannot  be  contradicted 
after  the  order  to  interplead  has  been 
made.      Fahie  v.  Lindsey,  8  Oreg.  474. 

In  Kentucky,  the  affidavit  is  held  to 
take  the  place  of  the  formal  pleading 
required  in  equity.  It  should  state  ab- 
sence of  collusion  and  readiness  to  pay 
the  money  as  the  court  may  direct. 
Starling  v.  Brown,  7  Bush.   (Ky.)   164. 

1.  Such  default  amounts  to  a  con- 
fession that  he  has  no  claim,  and  pre- 
vents the  plaintiff  from  disputing  the 
claim  of  the  other  party.  Cogsvfell  v. 
Armstrong,  77  111.  139. 

So  at  law,  if  the  claimant  fail  to  pro- 
pound his  claim,  the  plaintiff  can  take 
the  money  out  of  court.  Johnson  v. 
Maxey,  43  Ala.  521. 

2.  A  decree  that  the  bill  is  properly 
filed  is  the  orAy  decree  that  the  plaintiff 
is  interested  in  obtaining.  Atkinson  v, 
Manks,  i  Cow.  (N.  Y.)  691. 

A  decree  in  an  interpleader  suit,  ap- 
pointing a  trustee  to  receive  a  fund,  and 
referring  the  claims  upon  such  fund  to 
an  auditor  for  determination,  is  neces- 
sarily an  interlocutory  decree  subject  to 
revision  and  alteration,  and  any  phrase- 
ology which  tends  to  give  it  the  effect 
of  a  final  decree  settling  the  rights  of 
the  parties  is  to  be  rejected.  O  wings  v. 
Rhodes,  65  Md.  408. 

The  whole  controversy  may,  how- 
ever, be  submitted  to  one  trial,  includ- 
ing as  well  the  issue  between  the  plaintiff 
and  defendants  as  those  between  the 
several  defendants.  .CuUen  v.  Dawson, 
24  Minn.  66. 

If  sufficient  appear  on  the  pleadings  to 
decide  the  case,  the  court  will  do  so; 
otherwise  it  will  frame  an  issue  or  order 


a  reference  to  a  master.  Farley  v 
Blood,  30  N.  H.  354. 

The  bill  is  ripe  for  hearing  when  the 
facts  are  found  or  agreed  upon.  If  they 
are  not,  the  court  will  frame  a  hearing 
or  find  the  facts  at  its  own  discretion. 
Goddard  v.  Leech,  Wright  (Ohio)  476. 

After  payment  has  been  made  into 
court,  and  the  defendants  have  inter- 
pleaded, the  plaintiff  cannot  further 
interfere  in  the  case.  St.  L.  L.  I.  Co. 
V.  Alliance  etc.  L.  I.  Co.,  23  Minn,  7. 

But  until  he  has  fully  rendered  the 
thing  or  duty  required  of  him,  he  con- 
tinues a  substantial  and  necessary 
party.  George  v.  Pilcher,  28  Gratt; 
(Va.)  299. 

3.  State  Ins.  Co.  v.  Gennett,  2  Tenn. 
Ch.  100. 

Where  one  defendant  demurs  and  the 
other  confesses,  this  is  not  a  relinquish- 
ment of  the  latter's  right  in  favor  of  the 
demurrant.  The  court,  on  sustaining 
the  bill,  should  order  payment  into  court, 
and  the  framing  of  an  issue  between  the 
defendants.  First  Nat.  Bk.  v..  W.  Riv.  R. 
Co.,  46  Vt.  643. 

4.  But  where  the  defendants  consent 
to  interplead,  and  do  not  object  to  a  de- 
cree to  that  effect,  the  court,  having  the 
fund  under  its  control,  may,  at  the  final 
hearing,  fasten  upon  it,  in  whole  or  in 
part,  any  equitable  lien  or  trust  which 
one  of  the  parties  may  have  established, 
though  the  proprietary  legal  title  is  in 
the  other.  The  court  should  so  shape 
its  decree  and  distribute  the  fund. as  to 
do  complete  equity  between  the  parties. 
Whitney  v.  Cowan,  55  Miss.  626. 

5.  Costs  will  not  be  allowed  the 
plaintiff  if  the  bill  be  filed  unneces- 
sarily. Bedell  v.  Hoffman,  2  Pai.  (N. 
Y.)  199. 

It  is  fair  that  the  plaintiff  should  have  ■ 
his  costs,  because  he  has  no  interest  in 
the  issue;  and  also  that  the  winning 
party  in   the   interpleader  should  have 
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2.  In  Sheriff's  Interpleader. — To  warrant  the  application,  an 
actual  claim  must  have  been  made,*  as  the  mere  existence  of  a 
lien  is  insufficient.*  The  sheriff's  application  should  be  accom- 
panied with  a  schedule  of  the  goods,  which  schedule  is  amend- 
able.* The  sheriff  must  act  promptly  in  applying  for  the  rule.* 
If,  on  the  return  of  the  rule,  either  or  both  of  the  parties  fail  to 
appear,  the  court  will  make  such  order  as  the  case  requires.^  It 
is  within  the  court's  discretion  to  award  or  refuse  an  issue.® 
When  the  issue  is  framed,  and  the  claimant's  bond  has  been  ap- 
proved, the  sheriff  gives  him  possession,''  but  if  he  has  already 
sold  the  goods,  the  sheriff  will  be  directed  to  pay  the  proceeds 
into  court.*  A  verdict  and  judgment  on  the  issue  are  final  and 
conclusive  on  the  parties  and  their  privies  as  to  the  questions 
decided.^ 


costs  from  the  loser.  It  is  otherwise 
with  a  bill  in  the  nature  of  an  inter- 
pleader. Laing  v.  Zeden,  L.  R.,  9  Ch. 
App.  736. 

A  sheriff's  interpleader  is  no  exception 
to  this  rule.  Haines  v.  Heppe,  20 
Weekly  Notes  (Pa.)  502.  See  also 
Pennypacker's  App.,  57  Pa.  114 

1.  Bently  v.  Hook,  2  Dow.  339. 

An  action  of  trespass  against  the 
sheriff  is  a  sufficient  claim.  (Pa.)  i  Tr. 
&  Ha.  Prac,  §  1137. 

If  the  claim  be  made  by  affidavit,  it 
'  need  not  be  sworn  to  by  the  claimant 
himself.  Webster  w.  Delafield,  7  C.  B. 
187. 

The  claimant  should  aver  that  he  had 
title  at  the  time  of  the  delivery  of  the 
execution  to  the  sheriff.  Lafferty  v. 
Cormick,  i  Weekly  Notes  (Pa.)  267. 

But  he  need  not  set  forth  the  source 
of  his  title.  Kurtz  v.  Malony,  i  Weekly 
Notes  (Pa )  84. 

If  the  defendant  in  an  execution  for 
a  personal  debt,  claims  to  hold  the 
goods  solely  as  trustee,  an  interpleader 
will  be  granted.  Fenwick  v.  Laycock, 
2  A.  &E.  N.  S.  108. 

If  the  plaintiff  abandon  his  process 
in  favor  of  the  claimant,  this  does  not 
affect  the  sheriff's  rights.  Baynton  t». 
Harvey,  3  Dow.  P.  C.  344. 

2.  The  sheriff  must  sell  subject  to 
the  claimant's  rights,  if  any.  Brice  v. 
West  End  P.  R.  Co.,  4  Weekly  Notes 
(Pa.)  139. 

A  claim  that  the  goods  are  partner- 
ship property  is  treated  in  the  same 
way.      Holmes  v.   Mentze,  4  A.  &  E. 

127- 

3.  I  Tr.  &  Ha.  Prac,  ^  1137. 

4.  Mutton  V.  Young,  '4  C.  B.  371. 
The  sheriff  need  not  wait  till   an  ac- 


tion has  been  brought  against  him. 
Green  v.  Brown,  3  Dow.  P.  C.  337. 

The  fact  that  the  goods  are  in  the 
possession  of  a  stranger  is  no  ground 
for  delay.  Allen  v.  Gibbon,  2  Dow.  P. 
C.  292. 

Nor  need  the  sheriff  apply  iirst  to  the 
different  parties  for  an  indemnity  first. 
Crossly  v.  Ebers,  1  Har.  &  W.  216. 

But  if  he  has  already  exercised  a  dis- 
cretion his  application  comes  too  late. 
Crump  V.  Day,  4  C.  B.  760. 

5.  If  the  plaintiff  fail  to  appear,  the 
court  will  order  the  sheriff  to  withdraw 
from  the  possession  of  the  goods,  and 
also  that  the  plaintiff  take  no  proceed- 
ings against  the  sheriff  in  respect  of 
the  execution.  Doble  v.  Cummins,  7 
A.  &  E.  580. 

If  the  claimant  abandons,  the  sheriff 
may  still  show  that  the  goods  belong  to 
a  third  person  who  has  not  joined  issue 
under  the  interpleader,  i  Tr.  &  Ha. 
Prac,  §  1 139. 

If  neither  party  appear,  the  sheriff 
will  be  ordered  to  sell  enough  of  the 
goods  to  satisfy  his  charges,  and  to 
abandon  the  rest.  Eveleigh  v.  Salis- 
bury, 3  Bing.  N.  C.  298. 

6.  And  a  discharge  of  the  rule,  and 
order  on  the  sheriff  to  proceed  and  sell, 
do  not  prejudice  the  claimant's  rights. 
Bain  v.  Funk,  61  Pa.  St.  185;  Hanbest 
V.  Larzelere,  15  Weekly  Notes  (Pa.) 
190. 

7.  Darby  t^.  Waterlow,  L.  R.,  3C.P. 
453.  But  they  are  still  considered  in 
the  custody  of  the  law,  and,  pending 
the  issue,  are  not  subject  to  another  ex- 
ecution.    I  Tr.  &  Ha.  Prac,  §  1143. 

8.  Barker  v.  Dynes,  i  Dow.  169. 

9.  And  if  the  issue  be  decided 
against  the  claimant,   the   sheriff  will 
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6.  Bill  in  the  Nature  of  a  Bill  of  Interpleader. — Equity  recognizes 
many  cases  where  d.  party  in  interest  is  entitled  to  seek  relief  for 
himself  by  a  bill,  in  the  nature  of  a  bill  of  interpleader,  to  ascer- 
tain and  establish  his  own  rights,  where  there  are  other  and  con- 
flicting rights  between  third  persons.^ 

INTERPOSE. — To  present  or  put  forward  as  an  obstruction  or 
interruption.^ 


proceed  to  sell  the  goods,  even  if  in  the 
hands  of  a  vendee  of  the  claimant. 
Bain  v.  Lyle,  68  Pa.  60. 

1.  Story  Eq.  PI.,  §  297  b;  Story  Eq. 
Jur.,  5  824;  Schneider  v.  Seibert,  50  111. 
284;  Heath  v.  Hurless,  73  111.  323; 
Stevens  i;.  Warren,  loi  Mass.  564. 

E.  g.,  if  a  plaintiff  be  entitled  to 
equitable  relief  against  the  owner  of 
property,  the  legal  title  to  which  is  in 
dispute  between  two  or  more  persons, 
he  may  file  a  bill  in  the  nature  of  a  bill 
of  interpleader.  M.  &  H.  R.  Co.  v. 
Clute,  4Pai.  (N.  Y.)  384. 

So  where  one  is  assessed  at  different 
amounts  for  the  same  personal  property 
by  the  assessors  of  different  taxing  dis- 
tricts. Thompson  v.  Ebbets,  Hop.  (N. 
Y.)  272. 

So  where  a  purchaser  under  contract 
has  entered  into  actual  possession,  and 
made  improvements,  and  it  is  necessary 
to  settle  the  right  to  the  unpaid  pur- 
chase money  as  between  the  vendor 
and  his  assignee,  and  creditors  seeking 
to  avoid  the  assignee's  title.  Parks  v. 
Jackson,  11  Wend.  (N.  Y.)  442,450. 

So  in  the  case  of  personalty.  Dar- 
den  V.  Burns,  6  Ala.  362. 

So  where  a  mortgagor  wishes-  to  re- 
deem, and  the  title  to  the  mortgage 
money  is  claimed  by  different  parties. 
Mitchell  V.  Hayne,  2  S.  &  S.  63;  Bedell 
V.  Hoffman,  2  Pai.  (N.  Y.)  199. 

So  where  a  reward  has  been  offered 
for  money  stolen,  proportionate  to  the 
amount  recovered,  or  for  evidence  to 
secure  a  conviction,  and  there  are  several 
claimants,  some  of  whom  have  brought 
suit.  City  Bk.  -v.  Bangs,  2  Pai.  (N.  Y.) 
570;  Fargo  V.  Arthur,  43  How.  (N.  Y.) 

"193- 

In  an  action  to  have  an  instrument, 
alleged  to  have  been  obtained  from  the 
plaintiff  by  fraud,  delivered  up  and  can 
celled,  it  appeared  that  two  persons 
claimed  the  instrument  by  independent 
assignments,  and  had  begun  suits  upon 
it  against  (he  plaintiff.  It  was  Jield  that, 
the  fraud  being  proved,  he  should  be 
relieved  from  the  obligation  in  a  suit 
against  both  plamtiffs.  Mc  Henry  v. 
Hazard,  45  N,  Y.  580. 


Where  the  purchaser  of  a  farm,  upon 
which  there  was  an  attachment  in  favor 
of  a  creditor  of  a  former  owner,  gave 
the  vendor  a  note  for  part  of  the  pur- 
chase money,  the  note  to  be  void  in  case 
the  attachment  should  be  valid,  and  the 
attaching  creditor  obtained  judgment 
and  levied  execution  on  the  land,  the 
holder  of  the  note  was  held  entitled  to 
file  a  bill  in  equity  against  the  maker 
and  the  attaching  creditor,  to  compel 
them  to  effect  a  determination  of  their 
respective  rights.  Hodges  v.  Griggs, 
17  Vt.  280. 

The  relief  sought  b^'  such  a  bill  must 
be  strictly  equitable  relief.  Killian  v. 
Ebbinghaus,  no  U.  S.  568,  reversing  i 
Mack.  (D.  C.)  247;  M.  &  H.  R.  Co.  -v. 
Clute,  4  Pai.  (N.  Y.)  384;  Parks  v. 
Jackson,  n  Wend.  (N.  Y.)442;  Mc-. 
Henry  v.  Hazard,  45  N.  Y.  580. 

And  will  not  be  given  where  the 
plaintiff  has  failed  to  fulfil  his  legal  ob- 
ligations in  the  matter.  Dohnert's  App., 
64  Pa.  St.  311.- 

Autliorlties. —  All  standard  treatises  on  ■ 
equity;   English   authority — Cababe  on 
Interpleader. 

2.  In  holding  that  by  the  Nev)  Tork 
statute  of  1850,  ch.  172,  contracts  of 
corporations  whereby  they  agree  to 
pay  more  than  seven  per  cent,  upon 
money  borrowed  are  legql  and  binding 
upon  them,  and  that  therefore  the  guar- 
antors of  such  contracts  are  liable 
upon  their  contracts  of  guaranty, 
Davis,  J.,  said:  "In  my  judgment 
these  cases  turn  altogether  upon  the 
construction  to  be  given  to  that  act, 
and  I  refrain,  therefore,  from  the  con- 
sideration of  an3-  otlier  proposition. 
The  act  of  iSi;o  is  entitled,  'An  act  to 
prohibit  corporations  from  interposing 
the  defence  of  usurv  in  any  action. 
The  first  section,  which  is  the  only  one 
necessary  to  be  referred  to  in  these 
cases,  is  in  these  words:  '§1.  No  cor- 
poration shall  hereafter  interpose  the 
defence  of  usury  in  any  action.'  (Sess. 
Laws,  1850,  ch.  172,  p.  234.)  Plain  as 
the  language  of  this  section  may  ap- 
pear to  be,  it  is  on  its  face  suggestive  of 
several    constructions.      In    a    strictly 
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INTERPRETATION.— (See  also  Alteration  of  Instruments; 
Ambiguity;  Authority;  Bills  of  Lading;  Bonds;  By-Laws; 
Codicils;  Conflict  of  Laws;  Constitutional  Law;  Con- 
tracts; Covenants;  Deeds;  Intent;  Interpreter;  Law; 
Mortgages;  Penalties;  Statutes;  Trusts;  Wills;  Words; 
Written  Instruments.) 


1.  Definition,  507. 

2.  Rules  of  Evidence  Govern  in  De- 
termining What  Is  the  Matter  to 
be  Interpreted,  508. 

3.  Effect  of  Admissibility  of  Evi- 
dence Outside  of  Instrument  Upon 
Interpretation,  509. 

Some    linportant  Rules,  4-10. 

4.  The  Law  of  the  Land  to  be  Con- 
strued with  Every  Matter,  510. 

5.  The  Intention  of  Parties,  if  Legal, 
Governs,  511. 

6.  The  Condition  of  Parties  and  Sur- 
rounding Circumstances  to  be 
Considered,  512. 

7.  The  Whole  Writing  Should  be 
Considered  in  Determining  the 
Meaning  of  Any  or  of  AH  Its 
Parts,  514. 

8.  Words  Are   to   be    Understood  in 


Their  Literal  Meanings,  511;.    [516. 
g.  Written    Words    Control    Printed, 

10.  W^ords    Construed  Most  Strongly 

Against  the  Party   Using   Them, 

517- 

11.  The  Province  of  Court  and  Jury  in 
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1.  Definition. — Interpretation  is  the  act  of  making  intelligible 
what  was  before  not  understood,  ambiguous,  or  not  obvious.  It 
is  the  method  by  which  the  meaning  of  language  is  ascertained. "^ 


narrow  sense,  to  interpose  a  defence  in 
an  action  is  to  plead  it  or  to  set  it  up 
bj'  answer.  In  that  sense  the  section 
would  be  construed  simply  to  debar  a 
corporation  from  thereafter  pleading 
usury  as  a  defence,  thus  reducing  it  to 
a  rule  of  pleading,  but  operating  effect- 
ively to  prevent  proof  of  usury  under 
the  settled  rule  which  excludes  the  evi- 
,  dence  Whenever  the  fact  is  not  pleaded. 
In  that  view  it  would  apply  only  to 
pleas  or  answers  thereafter  to  be  inter- 
posed, and  not  to  issues  already  joined. 
But  the  courts  have  not  hesitated  to  re- 
ject this  construction,  and  to  hold  that 
to  interpose  the  defence  of  usury  within 
the  meaning  of  the  act  was  to  set  it  up 
or  insist  upon  it  in  any  manner  at 
any  stage  of  the  action;  and  so  have  re- 
jected it  as  a  defence  on  the  hearing  of 
appeals  where  it  had  long  before  been 
pleaded,  and  its  effect  on  the  case  de- 
pended upon  the  applicationof  the  law  to 
conceded  facts.  It  was  thus  held  to  be 
retrospective;  and  to  prohibit  any  step 
subsequently  to  its  passage,  by  a  corpo- 
ration defendant,  which  amounted  to 


an  assertion  of  usury  in  defence  of  its 
obligations."  Rosa  v.  Butterfield,  33 
N.  Y.  665. 

1.  There  is  no  distinction  in  law'be- 
tween  the  meaning  of  the  term  "inter- 
pretation" and  the  term  "construction." 

Jones  on  the  Construction  of  Com- 
mercial and  Trade  Contracts,  p.  3: 
"Throughout  the  present  volume  inter- 
pretation and  construction  are  used  as 
synonymous  words." 

Abbott,  in  his  law  dictionary,  under 
"interpret,"  says:  "The  words  'inter- 
pretation^ and  'construction'  are  used 
interchangeably  by  many  law  writers, 
but  some  authorities  warrant  a  distinc- 
tion. 

Dr.  Lieber  (Leg  &  Pol.  Hermen) 
defines  interpretation  as  the  art  of  find- 
ing out  the  true  sense  of  any  form  of 
words;  that  is,  the  sense  which  their 
author  intended.  Professor  Parsons 
(2  Contr.  491,  n.  («)  says  that  interpre- 
tation properly  precedes  construction, 
but  it  does  not  go  beyond  the  written 
text  " 

It  is  evident,  therefore,  that  the  .sub- 
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2.  Rules  of  evidence  govern  in  determining  what  is  the  matter  to 
be  interpreted.  The  matter  to  be  interpreted  must  either  be  in 
writing  or  not  in  writing.  If  it  is  not  in  writing  and  there  is  a  dis- 
pute as  to  its  terms,  testimony  must  be  adduced  to  show  what 
the  true  terms  of  the  contract  are.  In  adducing  this  testimony, 
the  rules  of  evidence  about  capacity,  relevancy,  hearsay,  best  evi- 
dence, etc.,  are  applied.^  If  the  matter  is  in  writing,  it  must  be 
proved  to  be  the  writing  in  question.  The  identity  of  the  parties 
is  sometimes  a  necessary  matter  to  be  proved.  If  a  letter  or 
word  is  indistinct,  testimony  as  to  handwriting  by  those  familiar 
with  it  and  by  experts    is  competent.*      In  exceptional-  cases, 


ject  of  interpretation  runs  through 
every  branch  of  the  law,  and  that  it 
cannot  well  be  treated  of  under  one 
head.  Reference  should  be  made  to  the 
article  on  the  subject  about  which  par- 
ticular information  is  desired. 

Kent  saj's:  "Tlie  rules  which  have 
been  established  for  the  better  interpre- 
tation of  contracts  are  the  conclusions 
of  good  sense  and  sound  logic  applied 
to  the  agreement  of  the  parties.  Their 
object  is  to  ascertain  with  precision  the 
mutual  understanding  of  the  contract 
in  a  given  case."     Kent's  Cora.,  vol.  2, 

P-  553- 

Jones  on  the  Construction  of  Com- 
mercial and  Trade  Contracts,  p.  6  :  "A 
large  portion  of  the  agreements  which 
come  before  the  courts  for  construction 
are  ambiguous  in  their  meaning,  because 
of  the  nature  of  language.  The  un- 
certainty, inexactness  and  ambiguity 
inherent  in  words  themselves,  the  fore- 
sight and  discrimination  necessary  in 
order  to  combine  them  so  that  the  lan- 
guage employed  will  clearly  express  the 
intention  which  the  parties  desire  to 
disclose,  the  difficulties  which  come 
from  the  ignorance  of  men,  the  care- 
lessness with  which  they  use  language, 
and  the  complexity  of  the  agreements 
which  they  attempt  to  embody  in 
words,  all  make  it  evident  that  the 
language  alone  will  not  always  disclose 
the  will  of  the  parties  In  such  case 
the  aim  of  construction  is  to  obtain  the 
real  sense  in  which  the  words  were  used, 
and  the  eifort  to  do  so  is  made  in  every 
way  which  the  law  deems  advisable, 
considering  always  the  good  of  the 
many." 

"With  the  view  of  clearly  under- 
standing the  subject  under  discussion,  it 
is  essential  to  distinguish  between  mere 
legal  presumptions  and  rules  of  con- 
struction; because  while  the  former 
may  be  rebutted,  and  if  rebutted,   sup- 


ported also,  by  parol  testimony,  no 
evidence  can  be  received  on  either  side, 
if  the  court  by  construction  can  arrive 
at  a  conclusion  respecting  the  meaning 
of  the  instrument.  Yet,  important  as 
it  is  to  mark  this  distinction,  it  is  by  no 
means  easy  on  all  occasions  to  do  so; 
and  the  diiBculty  is  increased  by  the 
loose  manner  in  which  the  word  "pre- 
sumption" has  occasionally  been  used. 
.  .  .  Among  the  rules  of  con- 
struction which  have  been  occasionally 
mistaken  for  legal  presumptions  may 
be  mentioned  the  one  now  clearly  es- 
tablished, which  awards  to  a  stranger 
legatee  as  many  legacies  as  are  be- 
queathed to  him  by  separate  instru- 
ments,unless  the  instruments  themselves 
contain  intrinsic  evidence  that  the 
legacies  were  not  intended  to  be  cumu- 
lative, or  unless  the  double  coincidence 
*of  the  same  amounts  and  the  same  ex- 
pressed motives  appearing  in  each 
instrument,  induces  the  court  to  pre- 
sume that  repetition,  and  not  accumu- 
lation, was  intended.  Extrinsic  evidence 
cannot  be  received  to  impugn  this  rule; 
for  to  admit  it  would  be  to  construe  a 
writing  by  parol  evidence."  Taylor  on 
Evidence,  §  1113;  2  ParSons  on'Contr., 
n.  (a),  p.*49i;  Lee  v.  Bain,  4  Hare  216. 

1.  "Evidence,"  says  Greenleaf,"  "in- 
includes  all  the  means  by  which  any 
alleged  matter  of  fact,  the  truth  of 
which  is  submitted  to  investigation,  is 
established  or  disproved."  Greenleaf 
on  Evidence,  §  i. 

"For  the  proof  of  a  contract  made  by 
word  of  mouth  is  a  part  of  the  general 
law  of  evidence."  Anson  on  Contracts, 
p.  231. 

2.  In  regard  to  the  proof  of  the  formal 
execution  of  deeds,  bills  of  exchange, 
and  other  written  documents,  it  was 
formerly  the  right  of  the  adverse  party 
to  require  precise  proof  of  all  signatures 
find  documents  making  part  of  the  chain 


508 


Effect  of  AdmiBsiWUty.        JNTERPRE  TA  TION.        Effect  of  AdmissibiUty 


proof  is  allowed  of  writings  lost  or  destroyed.^  If  there  is  an  am. 
biguity  in  the  writing  apparent  or  patent  on  the  face  of  the  in- 
strument, parol  evidence  is  inadmissible  to  show  what  was  the 
true  intention.*  Evidence  explaining  what  is  written  is  admissi- 
ble, but  not  to  show  what  was  intended  to  have  been  written.^ 
(See  Ambiguity.) 

3.  Effect  of  Admissibility  of  evidence  outside  of  instrument,  upon 
interpretation.  It  is  an  elementary  rule  of  our  law  that  oral  evi- 
dence shall  not  be  given  to  add  to,  subtract  from,  alter  or  vary 
any  description  of  written  contract.* 


of  title  in  the  party  producing  them. 
But  the  great  and  unnecessary  expense 
of  this  course,  as  well  as  the  incon- 
venience and  delay  which  it  occasioned, 
have  led  to  the  adoption  of  salutary 
rules  restricting  the  exercise  of  the 
right  to  cases  where  the  genuineness  of 
the  instrument  is  actually  in  contro- 
versy, being  either  put  in  issue  by  the 
pleadin^gs  or  by  actual  notice  given  pur- 
suant to  the  rules  of  the  court.  2 
Greenleaf  on  Evidence,  §  i6. 

Where  a  signature  is  disputed  and 
another  signature  is  offered  in  proof  as 
a  standard,  the  court  should  first  find,  as 
a  fact,  that  the  latter  is  genuine,  and 
then  submit  it  to  the  jury  in  compari- 
son with  the  one  in  contention.  Row- 
ell  V.  Fuller,  59  Vt.  [1887]  688. 

Upon  the  trial  of  an  issue  as  to  the 
genuineness  of  a  certain  handwriting, 
other  instruments  admitted  to  be  gen- 
uine, but  not  otherwise  relevant,  may 
be  .received  in  evidence  for  the  purpose 
of  comparison.  Morrison  v.  Porter,  35 
Minn.  425  [1887];  McKay  et  al.  v. 
Lasher,  42  Hun  [1886]  N.  Y.  272. 

"Opinions  are  to  be  given  by  experts 
as  well  on  the  question  of  handwriting 
as  on  any  other  questions.  Persons, 
other  than  experts,  are  to  testify  to  facts 
not  opinions.  If  one,  who  was  not  an 
expert,  were  permitted  to  give  his 
opinion  as  to  genuineness  of  handwrit- 
ing, based  merely  on  the  comparison,  at 
the  trial,  of  the  disputed  writing  with 
one  proved  to  be  genuine,  he  would  be 
usurping  the  duty  of  the  jury."  See 
articles  51  and  52,  title  Evidence,  p. 
81,  vol.  7,  of  this  work;  title  Hand- 
writing, vol.  g. 

1.  To  let  in  oral  evidence  of  the  con- 
tents of  a  lost  paper,  it  is  sufficient  if  the 
witness  can  state  the  substance  of  its 
contents.  Camden  v.  Belgrade,  78  Me. 
[1886]  204. 

A  mere  search  for  a  lost  paper  is  not 
enough  to  render  secondary  evidence  of 
its    contents   admissible.     The    search 


must  be  diligent,  and  must  be  at  every 
place  where  the  paper  would  be  likely 
to  be  found.  Singer  Mfg.  Co.  v.  Riley, 
80  Ala.  [1886]  314. 

A  search  for  a  letter  received  by  a 
firm  since  dissolved,  which  did  not  in- 
clude an  inquiry  of  the  principal  mem- 
ber of  the  firm,  was  held  insufficient  to 
admit  secondary  evidence  of  its  contents. 
Hill  V.  Aultman,  68   Iowa  630  [1886]. 

Plaintiff  testified  that  he  received  a 
letter,  and  sent  it  to  a  friend  in  another 
State,  and  that  all  that  he  knew  about  it 
afterwards  was  that  his  friend  wrote 
that  he  had  mislaid  the  letter  and  could 
not  find  it.  It  was  held  that  the  plain- 
tiff might  testify  to  the  contents  of  the 
letter.  Stevens  v.  Miles,  142  Mass. 
571  [18S6].  (See  §  16).  See  title.  Lost 
Instruments. 

2.  In  Vandevoort  v.  Dewey,  42  Hun 
N.  Y.  [1886],  at  p.  271,  it  was  said: 
"The  defect  in  the  lease  is  in  the  omis- 
sion to  insert  in  the  blank  the  amount 
that  was  to  be  paid  to  the  defendant  to 
terminate  the  lease  at  the  decease  of 
Dewey.  This  defect  is  a  patent  and 
not  a  latent  ambiguity,  and  conse- 
quently cannot  be  corrected  \>y  parol 
evidence.  2  Pars,  on  Cont.,  557,  563; 
The  Blossburg  &  Corning  R  Co.  v. 
The  Tioga  R.  Co.,  i  Keyes  (N.  Y.) 
486."     See  Ambiguity;  Evidence. 

3.  Where,  in  a  deed,  a  name  is  some- 
times written  Eliza,  and  sometimes 
Elizabeth,  parol  evidence  ■  is  admissible 
to  show  that  one  person  only  was 
meant.  Hanrickw.  Patrick,  119  U.  S.  156. 

So,  in  a  bill  of  sale  where  property  was 
described  as  the  "Wolfe  houses,"  it  was 
held  that  parol  evidence  was  admissible 
on  the  question  of  whether  a  certain 
barn  was  embraced  in  the  description. 
Claffey  v.  Hartford  F.  Ins.  Co.,  68  Cal. 
169  (1887).  See  article  on  Evidence, 
vol.  7  of 'this  work,  for  full  discussion. 
Also  Greenleaf  on  Evidence;  Taylor  on 
Evidence. 

4    Hubbard  w.  Marshall,  50  Wis.  322. 
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But  it  is  also  a  well  established  rule,  that  where  all  the  terms 
have  not  been  put  into  writing,  evidence  of  supplementary  terms 
is  then  admissible,  not  to  vary  but  to  complete  the  writing.^ 

Evidence  of  a  verbal  agreement  collateral  to  the  written  un- 
dertaking is  admissible  if  not  contrary  to  the  meaning  of  the 
writing. 

The  effect,  therefore,  of  the  admission  of  evidence  outside  the 
instrument  is  to  enlarge  to  that  extent  the  matter  to  be  inter- 
preted. 

4.  The  law  of  the  land  to  be  construed  with  every  matter. 
Everybody  is  presumed  to  know  the  law;  hence  all  writings  and 
all  coiatracts  must  be  interpreted  in  accordance  with  it.*  No 
writing  or  contract  of  any  description  can  be  valid  if  contrary  to 
good  morals  or  public  policy. •*     Where  public  policy  is  opposed 


"If  the  parties  have  reduced  their 
contract,  and  the  whole  of  it,  to  writing, 
and  the  instrument  is  free  from  am- 
biguity or  uncertainty,  the  courts  have 
universally  applied  the  rule  and  ex- 
cluded parole  testimony  to  vary  the 
terms  of  the  contract." 

Whitford  v.  Laidler,  94  N.  Y.  145. 
"Upon  the  interpretation  of  contracts 
the  language  of  the  instrument  itself 
must  determine,  unless  some  ambiguity 
appears  upon  its  face,  or  unless  phrases 
of  doubtful  meaning  are  employed 
therein,  requiring  explanation,  in  which' 
case  resort  may  be  had  to  parol  evi- 
dence and  proof  of  the  attendant  cir- 
cumstances to  discover  the  real  mean- 
ing and  intent  of  the  parties." 

See  also  Kendall  v.  Harriman,  75 
Me.  497;  Gross  v.  Ellison,  136  Mass. 
i;03;  Brunhild  v.  Freeman,  77  N.  Car. 
"128;  Taft  V.  Schwab,  80  111.  289;  Mac- 
Leod V.  Skiles,  81  Mo.  595;  Merriam  v. 
Pine  City  Lumber  Co.,  23    Minn.    314. 

In  Gilbert  v.  Moline  Plough  Co.,  119 
U.  S.  (1886),  at  p.  493,  the  court  said: 
"The  court  held  that  the  letter  of 
credit  was  complete  within  itself  and 
that  the  defendants  could  not  import 
into  it  by  parol  any  additional  agree- 
ment as  to  the  time  and  character  of 
the  credit  to  be  given  to  Gillman,  and 
instructed  the  jury  to  that  effect.  This 
is  the  principal  error  relied  upon  to  re- 
verse the  judgment,  which  we  think  is 
no  error." 

1.  Brown  v.  Bowen,  90  Mo.  (1886) 
189.  "The  rule  which  prohibits  the  in- 
troduction of  parol  contemporaneous 
evidence  does  not  apply  when  the  origi- 
nal contract  was  verbal  and  entire,  and 
a  part  only  was  reduced  to  writing,  i 
Greenl.  Ev.,   §   284a;   Rollins  v.  Clay- 


brook,  22  Mo.  405;  Moss  V.  Green,  41 
Mo.  389.  Nor  where  a  district  collat- 
eral contemporaneous  agreement,  inde- 
pendent of  and  not  varying  the  written 
agreement,  is  offered  in  evidence, 
though  it  relates  to  the  same  subject 
matter.  Bonney  v.  Morrill,  57  Me. 
368;  Bashor  v.  Forbes,  36  Md.  154. 

Nor  does  the  prohibitory  rule  apply 
when  a  complete  contract  in  writing  is 
entered  into,  which  is  subsequently 
varied  by  a. parol  agreement.  Bunce  i). 
Beck,  43  Mo.  266.  See  articles  on 
Evidence  and  .  Written  Instru- 
ments in  this  work. 

2.  Balto.  &  Susq.  R.  R.  Co.  -v.  Faunce, 
6  Gill  (Md.)  at  p.  79:  "The  law  prop- 
erly and  consistently  withholds  its  aid 
when  parties  ask  to  enforce  an  illegal 
contract — all  are  presumed  to  know  the 
law,  and  if  a  contract  be  made  to  violate 
it,  whether  it  be  a  contract  to  perpetrate 
a  crime  malum  in  se,  such  as  murder  or 
arson,  or  to  violate  a  municipal  enact- 
ment, such  as  the  act  prohibiting  the 
issue  of  small  notes,  and  a  remedy  is 
sought  either  to  enforce  such  contract 
or  to  obtain  compensation  for  a  breach 
of  it,  the  parties  are  properly  told  the 
law  will  neither  assist  you  to  coerce 
another  to  violate  its  provisions  nor 
suffer  you  to  recover  against  another 
for  refusing  to  do  so." 

3.  Anything  which  is  in  violation  of 
positive  statutes,  or  anything  immoral, 
or  which  will  retard  progress,  or  may 
be  a  bad  precedent,  is  against  public 
policy.  The  following  examples  illus- 
trate it,  but  do  not,  even  in  a  small  de- 
gree, touch  upon  all  matters  which 
have  been  keld  to  be  against  public  pol- 

A  contract  to  waive  all  damages  for 
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to  private  rights,  the  latter  must  yield;  but  a  very  plain  case  is 
necessary  to  justify  holding  the  matter  to  be  against  public  pol- 
icy. If  there  are  two  interpretations  of  the  same  thing,  the  one 
legal  and  the  other  illegal,  the  legal  is  to  be  preferred. *  It  is  the 
law  in  force  at  the  time  the  writing  was  entered  into  and  not 
later  enactments,  which  governs  in  interpretation.* 

5.  The  intention  of  the  parties,  if  legal,  governs.  If  the  language 
of  the  instrument  is  free  from  doubt,  there  is  no  need  to  apply  the 
rules  of  interpretation.^  Every  paper  is  written  to  accomplish  a 
purpose;  if  that  purpose  is  expressed  clumsily,  it  is  the  task  of  in- 
terpretation to  discover  and  unravel  it.  "Greater  regard  is  to  be 
had  to  the  clear  intention  of  the  parties  than  to  any  particular 
words  which  they  may  have  used  in  the  expression  of  their  intent." 
Ford  vs.  Beech,  1 1  Q.  B.  866.* 


injuries  resulting  from  criminal  negli- 
gence was,  in  Cook  v.  Western  &  At- 
lantic R.  R.  Co.,  72  Ga.  48  (1885),  held- 
void  as  against  public  policy. 

Where,  in  a  contract  for  the  sale  of 
wheat,  it  is  the  mutual  understanding 
and  intention  of  the  parties  that  the 
transaction  shall  be  closed  by  a  settle- 
ment of  differences  in  the  value  of  the 
article  sold  according  to  the  fluctua- 
tions of  the  market,  and  not  by  its.  de- 
livery, such  contract  is  one  of  wager, 
and  is  void  as  being  against  public  pol- 
icy. Cockrell  v.  Thompson,  85  Mo. 
510  (1885).  On  same  subject  see  Mc- 
Cormick  v.  Nichols,  19  111.  App.  334; 
Lyons  Bank  v.  Oskaloosa  Packing  Co., 
66  Iowa  41;  Stewart  v.  Schall,  65  Md. 
289;  Beadles -w.Ownby,  16  Lea  (Tenn.) 
424. 

A  secret  partnership  agreement  to 
stifle  or  diminish  competitive  bidding 
on  public  works  is  void.  Hunter  v. 
Pfeiifer,  108  Ind.  197  (1885). 

An  agreement  by  one  rival  candidate 
for  a  public  office  to  pay  to  the  other, 
in  case  of  his  own  election,  one-half  the 
net  profits  of  the  office  for  the  term  is 
against  public  policy,  and  will  not  be 
enforced.  Glover  v.  Taylor,  38  La. 
An.  634.  See  Contracts  in  re- 
straint of  trade,  etc.;  Gambling  Con- 
tracts, vol.  8  hereof;  Illkgal  Con- 
tracts, vol.  9. 

1.  In  Clay  v.  Allen,  63  Miss.  426,  it 
was  said  that  where  it  is  doubtful 
whether  a  contract  for  the  delivery  of 
cotton  was  a  gambling  contract  in 
futures  or  a  legal  contract,  the  presump- 
tion is  in  favor  of  its  legality.  See  2 
Parsons'  Contracts,  p.  500. 

2.  In  Gunn  v.  Barry,  15  Wall., 
U.  S.,  (1872)  610,  in  discussing  the  pro- 


vision of  the  constitution  prohibiting 
legislation  impairing  the  obligation  of 
contracts,  the  Supreme  Court  said :  "The 
legal  reniedies  for  the  enforcement  of  a 
contract,  which  belong  to  it  at  the  time 
and  place  where  it  is  made,  are  a  part 
of  its  obligation.  A  State  may  change 
them,  provided  the  change  involves  no 
impairment  of  a  substantial  right.  If 
the  .  .  .  act  fall  within  the  cate- 
gory last  mentioned  it  is  to  that  extent 
utterly  void."  See  also  Caldwell  v. 
Carrington,  9  Pet.  (U.  S.)  86; 
Gelpcke  V.  Dubuque,  i  Wall.  (U.  S.) 
175,  206;  The  Miantinomi,  3  Wall.  Jr. 
(U.  S.)  46;  O'Kelly  v.  Williams,  84  N. 
Car.  281;  Gilliland  v.  Phillips,  i  S.  Car. 
152.  In  Lessley  v.  Phipps,  49  Miss. 
790,  there  is  a  very  able  opinion  re- 
viewing a  great  many  cases  on  the  sub- 
ject. 

For  instances  in  which  the  general 
law  has  been  deemed  to  form  part  of 
a  contract,  etc.,  see  State  v.  Allis,  18 
Ark.  269;  Webster  v.  Rees,  23  Iowa 
269;  Rogers  v.  Allen,  47  N.  H.  529; 
Smith  V.  Elliott,  39  Tex.  201. 

3.  "Technical  rules  of  construction 
are  not  to  be  resorted  to  where  the 
meaning  of  the  parties  is  obvious." 
Noj'es  V.  Nichols,  28  Vt.  159. 

4.  "The  intention  of  the  parties  is  to 
prevail,  if  not  incompatible  with  some 
rule  or  maxim  of  law;  this  is  consid- 
ered as  the  polar  star  in  expounding." 
Howard  v.  Rogers,  4  H.  &  J.  (Md.) 
278,  281;  Church  T.  Hulbart,  2  Cranch 
(U.  S.)  1S7;  Bradley  v.  Steam  Packet 
Co.,  13  Pet.  (U.  S.)  89;  Mauran  ik 
Bullus,  16  Pet.  (U.  S.)  528. 

In  Field  v.  Leiter,  iiS  111.  (1886)  17, 
26,  it  is  observed:  "There  are  a  few 
rules  of    construction    commonly    ob- 
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Condition  of  Parties. 


The  courts  will  not  make  an  agreement  for  the  parties,  but  will 
ascertain  what  their  agreement  was,  if  not  by  its  general  purport, 
then  by  the  hteral  meaning  of  its  words.  It  is  the  cornm on  inten- 
tion of  the  parties,  and  not  that  of  either  individually,  which  is  to 
be  ascertained.*  Great  regard  must  be  given  to  the  objects  which 
the  writing  was  to  accomplish.*  When  the  language  of  a  writing 
is  ambiguous,  the  practical  interpretation  put  upon  it  by  the  par- 
ties is  entitled  to  great,  if  not  controlling,  influence.^ 

6.  The  condition  of  the  parties  and  surrounding  circumstances  to 
be  considered.  He  who  interprets  should  as  far  as  possible  put 
himself  in  the  position  of  the  parties  at  the  time  the  writing  was 
executed.4     This  is  only  another  way  of  saying  that  the  intention 


served  in  construing  all  written  in- 
struments, whether  specialties,  simple 
contracts  or  wills.  One  is,  it  is  the 
duty  of  the  court,  where  it  is  practica- 
ble to  do  so,  to  discover  and  give  effect 
to  the  intention  of  the  parties  so  that 
performance  of  the  contract  or  other 
instrument  may  be  enforced  according 
to  the  sense  in  which  it  was  mutually 
understood  at  the  time  it  was  made, 
and  greater  regard  is  to  be  had  to  the 
clear  intent,  when  ascertained,  than  to 
any  particular  words  which  may  have 
been  used  in  the  expression  of  that  in- 
tent." See  also  Whitehurst  v.  Boyd,  8 
Ala.  375;  Steele  v.  Branch,  40  Cal.  3; 
Brown  v.  Slater,  16  Conn.  192,  People 
■V.  Gosper,  3  Neb.  285;  Den  v.  Camp,  19 
N.  J.  L.  148. 

1.  Brunhild  v.  Freeman,  77  N.  Car. 
(1878)  128,  130.  "The  defendant 
chiefly  relied  upon  his  honor's  refusal 
to  give  the  following  charge:  'That 
the  question  was  not  what  the  plaintiff 
thought,but  what  the  defendant  thought, 
and  if  the  defendant  did  not  intend  to 
assume  the  paymijnt  of  the  $400  save 
upon  a  delivery  to  him  of  the  eight 
notes,  the  plaintiff  could  not  recover.' 
His  honor  very  properly  refused  to  so 
charge,  but  did  charge  that  it  was  not 
what  either  thought  but  what  both 
agreed."  Briggs  v.  Vanderbilt,  19 
Barb.  (N.Y.)222;  Rogers  t;.  Broadnax, 
27  Tex.  238. 

2.  Robinson  v.  Fiske,  25  Me.  401, 
405.  "Every  contract  must  have  an 
interpretation  governed  in  some  meas- 
ure by  the  subject  matter  to  which  it 
relates;  and  at  the  same  time  with  ref- 
erence to  any  known  usage  connected 
therewith.  If  a  surveyor  be  hired  to 
survey  a  lot  of  boards,  it  is  expected  he 
will  do  something  more  than  merely 
ascertain  the  number  of  feet  each 
board  may  contain.     He  would  be  ex- 


pected to  ascertain  whether  they  were 
of  one  class  or  another,  whether  they 
were  clear,  refuse  or  merchantable.  .  .  . 
This  results  from  the  nature  of  the  em- 
ployment, and  is  in  accordance  with  a 
well  known  usage."  Strong  v.  Greg- 
ory, 19  Ala.  146;  Conwell  v.  Pumph- 
rey,  9  Ind.  135;  Springstreen  -u.  Saw- 
son,  32  N.  Y.  703;  Lacy  v.  Green,  84 
Pa.  St.  514. 

3.  In  Chicago  v.  Sheldon,'  9  Wall. 
(U.  S.)  50,  54,  Mr.  Justice  Nelson 
said:  "In  cases  where  the  language 
used  by  the  parties  to  the  contract  is 
indefinite  or  ambiguous,  and  hence  of 
doubtful  construction,  the  practical  in- 
terpretation of  the  parties  themselves 
is  entitled  to  great,  if  not  controlling, 
influence.  The  interest  of  each  gener- 
ally leads  him  to  a  construction  most 
favorable  to  himself,  and  when  the  dif- 
ference has  become  serious  and  beyopd 
amicable  adjustment,  it  can  be  settled 
only  by  the  arbitrament  of  the  law. 
But  in  an  executory  contract,  and  where 
its  execution  necessarily  involves  a 
practical  construction,  if"  the  minds  of 
both  parties  concur,  there  can  be  no 
great  danger  in  the  adoption  of  it  by 
the  court  as  the  true  one."  Mathews 
V  Danahy,  26  Mo.  App.  460;  Butlerxi. 
Moses,  43  Ohio  St.  166;  Fogg  v.  Fire 
Ins.  Co.,  10  Cush  (Mass.)  337;  Lyles 
V.  Lesher  (Ind.),  7  W.  Rep.  51  (1887). 

But  where  the  meaning  of  the  in- 
strument is  clear,  and  the  parties  have 
put  an  erroneous  construction  upon  it, 
such  conduct  does  not  control  the  in- 
terpretation. Citizens'  Fire  Ins.  Co.  v. 
Doll,  35  Md.89 

4.  Balto.  &  Ohio  R.  v.  Brydon,  65 
Md.  198,  215  (1885).  "We  cannot 
form  a  just  opinion  of  the  rights  of  the 
parties  under  this  contract,  unless  we 
take  a  view  of  the  circumstances  under 
which  it  was  made.     We  must  consider 
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The  Whole  Writing. 


of  the  parties  should  govern.  Regard  must  be  given  to  the  occa- 
sion  which  gave  rise  to  it,  the  relative  position  of  the  parties,  and 
their  obvious  designs  as  to  the  object  to  be  accomplished.  But 
if  the  meaning  and  intention  of  the  parties  cannot  be  ascertained 
from  the  language  of  the  instrument  when  thus  illustrated,  it  is 
void  for  uncertainty. *  Where  there  are  two  interpretations,  that 
one  will  be  followed  which  is  consistent  with  the  conduct  of  all 
the  parties.**  In  all  cases  attention  must  be  given  to  the  subject 
matter  in  the  light  of  contemporaneous  facts  and  circumstances.* 
7.  The  whole  writing  should  be  considered  in  determining  the 
meaning  of  any  or  of  all  its  parts.  This  is  evidently  a  fundamen- 
tal rule  of  interpretation,  and  the  mere  statement  of  it  should  be 
sufficient  to  convince  all  of  its  truth  and  great  importance.* 


the  subject  matter  of  the  agreement 
and  the  knowledge  of  it  which  the  par- 
ties possessed;  the  objects  which  they 
sought  to  accomplish  and  the  induce- 
ments which  thej  had  for  dealing  with 
each  other  as  thev  did.  'Courts,  in  the 
construction  of  contracts,  look  to  the 
language  employed,  the  subject  matter, 
and  the  surrounding  circumstances. 
They  are  never  shut  out  from  the  same 
light  which  the  parties  enjoyed  when 
the  contract  was  executed,  and  in  that 
view  they  are  entitled  to  place  them- 
selves in  the  same  situation  as  the  par- 
ties who  made  the  contract,  so  as  to 
view  the  circumstances  as  they  viewed 
them,  and  so  as  to  judge  of  the  mean- 
ing of  the  words  and  of  the  correct 
application  of  the  language  to  the 
things  described.'  Nash  v.  Towne,  5 
Wall.  689." 

Pratt  V.  Canton  Cotton  Co.,  51  Miss. 
470;  Lacy  V.  Green,  84  Pa.  St.  514; 
Pollard  T).  Maddox,  28  Ala.  321;  Rob- 
inson V.  Stow,  39  111.  568;  Karmullerw. 
Krotz,  18  Iowa  352;  Sumner  w.  Will- 
iams, 8  Mass.  214;  Dodge  v.  Gardiner, 
31  N    Y.  239. 

1.  In  Brown  v.  Slater,  16  Conn.  192, 
at  196,  it  is  said:  "If  by  this  is  only 
meant  that  parol  evidence  of  intention 
is  not  to  be  given  to  explain  a  contract 
ambiguous  on  its  face,  it  is  correct." 
Fruin  v.  Crystal  R  R.  (Mo.),  4  West. 
Rep    (1886)  606,  60S. 

"Surrounding  circumstances  are  to 
be  considered  only  when  the  meaning 
of  the  instrument  is  affected  with  un- 
certainty. Kimball  ?'.  Brawner,  47  Mo. 
399.  When  the  terms  are  clear  and 
unambiguous,  the  party  can  relieve 
himself  of  the  liability  they  impose  by 
proving  fraud  or  mistake,  or  that  by 
custom  they  were  used  in  these  con- 
tracts in  a  sense   different  from   their 


ordinary  import.  ...  It  was  the 
duty  of  the  court  to  construe  the 
contract  in  this  instance  by  its  terms, 
there  being  no  testimony  tending  to 
prove  that  the  words  'solid  rock'  were 
used  in  any  other  than  their  plain  and 
popular  sense." 

2.  "In  order  to  arrive  at  the  inten- 
tion of  parties  to  a  written  instrument, 
the  court  must  view  it  by  the  light  of 
surrounding  circumstances,  and  if  the 
conduct  of  all  the  parties  is  consistent 
with  one  construction  of  the  agreement 
and  wholly  inconsistent  with  another, 
the  former  must  be  preferred,  even 
though  the  latter  is  the  more  natural." 
Price  V.  Evans,  26  Mo.  30. 

3.  Phelps  t'.  Bostwick,  22  Barb.  (N. 
Y.)  314,317.  "Whether  the  defendant 
was  a  mere  depositary  of  the  !f20o 
specified  in  his  receipt,  or  had  an  inter- 
est in  the  money,  was  a  question  of  fact 
upon  the  true  construction  of  the  re- 
ceipt, in  view  of  the  extrinsic  circum- 
stances existing  at  the  time  it  was  given. 
Such  facts  are  always  admissible  in 
evidence,  not  to  contradict  the  instru- 
ment, but  to  aid  in  its  interpretation. 
Contracts  must  always  be  construed  in 
reference  to  the  subject  matter  to  which 
they  relate,  and  in  the  light  of  the  con- 
temporaneous facts  and  circumstances." 

4.  Jones  on  Construction  of  Com- 
mercial and  Trade  Contracts,  §  210.  "It 
does  not,  however,  need  argument  to 
sustain  it,  for  to  disregard  certain  por- 
tions of  a  contract  and  to  exclusively 
follow  others  when  the  object  to  be  at- 
tained  is  the  discovery  of  the  intent  of 
the  parties  to  the  entire  contract,  would 
be  apparent  folly." 

Smith  on  Contracts,  p.  542.  "In  the 
first  place,  it  is  the  most  important  of 
all  the  rules  of  construction  that  the 
whole  of  the  agreement  is  to  be  consid- 
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As  one  sentence  may  vary  the  meaning  of  another  sentence,  so 
the  true  meaning  of  a  paragraph  may  depend  upon  the  proper  in- 
terpretation of  another  paragraph.  The  .  intentions  of  the  writer 
have  not  been  expressed  until  he  has  entirely  finished,  hence  to 
interpret  those  intentions  reference  must  be  had  to  the  whole 
writing.  Agreements  made  at  the  same  time  between  the  same 
parties  and  in  relation  to  the  same  subject  will  be  held"  to  consti- 
tute but  one  contract,  though  contained  in  several  instruments.^ 
Where  a  reference  is  made  to  another  paper,  apd  it  is  clear  that 
that  paper  was  considered  by  them  at  the  time  of  contracting  and 
was  an  inducement  for  that  act,  that  paper  will  become  a  part  of 
the  contract.^ 


ered.  This  is  so  reasonable  and  clear 
that  no  explanation  is  required  of  it,  for 
obviously  it  cannot  be  the  intention  of 
the  parties  to  an  agreement  with  stipu- 
lations or  qualifications,  that  some  of 
them  should  be  altogether  disregarded 
and  a  part  of  the  agreement  magnified 
into  an  equality  with  the  whole;  but, 
on  the  contrary,  such  meaning  is  to  be 
given*  to  particular  parts  as  will,  with- 
out violence  to  the  words,  be  consistent 
with  all  the  rest,  and  with  the  evident 
object' and  intention  of  the  contracting 
parties." 

Parsons  on  Contracts,  vol.  2,  p.  502. 
"The  same  parties  make  all  the  con- 
tract and  may  be  supposed  to  have  had 
the  same  purpose  and  object  in  view  in 
all  of  it,  and  if  this  purpbse  is  rnore 
clear  and  certain  in  some  parts  than  in 
others,  those  which  are  obscure  may  be 
illustrated  by  the  light  of  others." 
Stewart  1).  Lang,  37  Pa.  St.  201;  Rose 
■V.  Roberts,  9  Minn.  119;  Varmin  v. 
Thurston,  17  Md.  470,  496.  See  also 
Goosey  v.  Goosey,  48  Miss.  210;  Sal- 
mon Mfg.  Co.  V.  Portsmouth  Co.,  46  N. 
H.  249. 

1.  Gaffney  v.  Hicks,  131  Mass.  124. 
"A  conveyed  to  B  by  deed  certain  land 
subject  to  two  mortgages,  then  overdue, 
'both  of  which  mortgages,  and  the  notes 
secured  thereby  and  interest  thereon, 
the  said  grantee  by  the  acceptance  of 
this  deed  assumes  and  agrees  to  pay 
and  save  one  harmless  therefrom,  the 
same  forming  a  part  of  the  consideration.' 
Contemporaneously  with  the  execution 
of  this  deed,  B  agreed  in  writing,  under 
seal  with  A,  to  save  A  harmless  from 
certa.in  promissory  notes,  amounting 
to  a  certain  sum,  and,  upon  payment  of 
that  sum  by  A  at  any  time  within  one 
year,  to  reconvey  to  A  the  land  in 
question  free  from  all  encumbrances, 
except  the  two  mortgages  named  in  the 


deed  from  A  to  B.  During  the  year, 
the  holder  of  the  second  mortgage 
foreclosed  the  mortgage  and  sold 
the  land  for  a  sum  insufficient  to  pay 
that  mortgage.  Held,  in  an  action  by 
A  against  B  for  the  balance  due  on  the' 
second  mortgage,  that  the  deed  and  the 
agreement  to  reconvey,  taken  together, 
constituted  a  third  mortgage  on  the 
land,  from  which  A  was  entitled  to  re- 
deem upon  the  payment  to  B  of  the 
amount  secured  thereby,  and  that  the 
action  could  not  be  maintained."  See 
also  Wilson  v.  Randall,  67  N.  Y.  338; 
Livingston©.  Story,  11  Pet.  (U.  S.) 
386;  Galena  R.  R.  v.  Barrett,  95  111.  467; 
Gammon  v.  Freeman,  3I  ^ile.  243; 
Cummings  v.  Antes,  19  Pa.  St.  257; 
Kenyonw.  Nichols,  i  R.  I.  411;  Reed 
V.  Field,  15  Vt.  672;  Casey  v.  Holmes, 
10  Ala.  776;  Odiorne  v.  Sargent,  6  N. , 
H.  401. 

2.  William  Edwards  v.  Farmers' Ins. 
Co.,  74  111.  84,  at  86.  "The  policy  re- 
fers to  the  application  for  a  'more  par- 
ticular description'  of  the  property 
insured  and  by  apt  words  makes  it  'a 
part  of  this  contract'  of  insurance.  The 
application  having  thus  been  made  a 
'part  of  the  policy,'  the  two  instru- 
ments must  be  construed  together." 
See  also  Wilson  v.  Randall,  67  N.  Y. 
338;  Smith  V.  Turpin,  22  Ohio  St.  478. 

From  the  fact  that  two  instruments 
were  executed  by  the  same  parties  on 
the  same  day,  it  does  not  necessarily 
follow  that  they  were  both  executed  at 
the  same  time,  and  were  a  part  of  the 
same  transaction.  Mann  v.  Witteck, 
17  Barb.  (N.  Y.)  388. 

In  Jones,  §  12:  "In  order  to  deter- 
termine  whether  writings  refer  to  one 
transaction,  the  nature  and  terms  of  the 
contract,  the  circumstances  surround- 
ing the  parties,  the  subject  matter  of 
their  agreement,   and   all    appropriate 
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It  may  be  identified  by  parol  evidence.^  If  possible,  effect  should 
be  given  to  every  expression  in  the  contract;  for  people  are  not 
supposed  to  use  language  for  an  idle  purpose.^ 

8.  Words  are  to  be  understood  in  their  literal  meaning.  Words 
have  certain  definite  meanings,  and  when  people  desire  to  convey 
an  idea  they  intentionally  select  their  words  to  accomplish  that 
purpose.  This  rule  cannot  be  better  expressed  than  by  quoting 
the  language  of  LORD  EllenboROUGH,  in  Robertson  v.  French, 
4  East  137.  Words  in  a  contract  "are  to  be  understood  in  their 
plain,  ordinary  and  popular  sense  unless  they  have  generally,  in 
respect  to  the  subject  matter,  as  by  the  known  usage  of  trade  or 
the  like,  acquired  a  peculiar  sense  distinct  from  the  popular  sense 
of  the  same  words,"*  But  to  add  to  the  difficulty  of  interpreta- 
tion, the  same  words  have  various  meanings.  POLLOCK,  C.  B.,  in 
Reg.  v.  Skeen,  Bell,  C.  C.  97,  134,  said:  "There  is  no  word  in 
the  English  language  which  does  not  admit  of  various  interpreta- 
tions."* 

When  words  have  acquired  an  exact  and  technical  meaning  in 
any  trade  or  business,  and  are  used  in  a  contract  relating  to  such 
trade  or  business,  they  will  be  given  that  meaning  and  not  the 
meaning  the  words  have  in  a  more  popular  use.^ 


extrinsic  matters,  must  be  considered." 
1.  Ex  farte  Washington  Park,  52  N. 
Y.131. 

'  2.  See  I  Addison  on  Contracts,  181; 
Coyne  v.  Weaver,  84  N.  Y.  386; 
Washburn  v.  Gould,  3  Story  (U.  S.) 
162;  Smith  V.  National  L.  Ins.  Co.,  103 
Pa.  St.  177. 

In  Barhydt  v.  Ellis,  45  N.  Y.  107,  the 
court  said:  "Effect  must  be  given,  if 
possible,  to  every  part  of  an  agreement, 
and  it  if  only  when  there  is  an  incon- 
sistency or  repugnancy  which  is  totally 
irreconcilable,  that  a  discrimination  will 
"be  made  as  to  which  part  will  be  made 
to  yield  to  the  other." 

3.  Rubey  v.  Coal  &  Mining  Co. 
[i886],  21  Mo.  App.  159,  167.  '"The 
terms  of  every  written  instrument  are  to 
be  understood  in  their  plain,  ordinary 
and  popular  sense  unless  they  have 
generally,  in  respect  to  the  subject 
matter,  as  by  the  known  usage  of  trade 
or  the  like,  acquired  a  peculiar  sense 
distinct  from  the  popular  sense  of  the 
same  words;  or  unless  the  context  evi- 
dentlypoints  out,  that,  in  the  particular 
instance  and  in  order  to  effectuate  the 
immediate  intention  of  the  parties  they 
must  be  understood  in  some  other  and  , 
peculiar  sense.'  Greenl.  Ev.,  §  278; 
Burnham  v  Banks,  45  Mo.  350;  2 
Phillips  Ev.  632."  After  quoting  the 
above  rules  the  court  held  that  the  word 
"equipment"  used  by  a  mining  company 


included  mules  among  the  means  of 
operating  the  mine. 

Dwight  et  al .  v.  Germania  L.  Ins. 
Co.,  103  N.  Y.  [1886]  341,  347.  "Such 
contracts  are  open  to  construction  like 
all  other  contracts  needing  interpreta- 
tion. ...  In  Parkhurst  v.  Smith 
(Willes,  332),  WiLLES,  J.,  says:  'I  ad- 
mit that  though  the  intent  of  the  par- 
ties be  never  so  clear  it  cannot  take 
place  contrary  to  the  rules  of  law,  nor 
can  we  put  words  in  a  deed  which  are 
not  there,  nor  put  a  construction  on  th6 
words  of  a  deed  directly  contrary  to 
the  plain  sense  of  them.'  "  The  court 
also  quotes  a  passage  in  Addison  on 
Contracts,  p.  165,  to  the  same  effect. 

1.  In  Bouvier's  Law  Dictionary,  un- 
der the  head  of  Construction,  will  be 
found  a  very  long  and  complete  list  of 
words  whose  meanings  have  been  passed 
upon  by  the  courts. 

5.  Jones  on  Construction  of  Com- 
mercial and  Trade  Contracts,  §§  54-68, 
treats  thoroughly  of  this  subject. 

Note  to  p.  99:  "  'The  object  is  to  get 
at  the  real  effect  to  the  parties  of  the 
terms  used,  and  if  they  have  acquired 
secondary  meanings  in  connection  with 
particular  kinds  of  transactions  it  is  as 
important  to  have  them  translated  as  if 
the  contract  were  in  a  foreign  language.' 
Carver's  Carriage  of  Goods  by  Sea, 
§  169.  So  in  Smith  v,  Clayton,  29  N. 
J.  L.  357,  where  evidence  was  improp- 
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The  rules  of  grammar  will  be  upheld  and  applied,  unless  it  is 
clear  that  all  the  parties  to  the  transaction  used  the  words  or 
expressions  incorrectly.^ 

9.  Written  Words  Control  Printed. — In  case  of  conflict  or  repug- 
nance between  the  printed  and  the  written  parts  of  an  instrument 
partly  printed  and  partly  in  writing,  the  invariable  rule  of  inter- 
pretation is  that  the  written  part  shall  prevail.* 

But  if  by  any  possible  construction  the  written  and  printed  parts 
can  be  reconciled,  such  construction  must  be  adopted ;  and  the 
surrounding  and   particular   circumstances   of  such   case  will  be 


erly  given  as  to  the  ordinary  meaning 
of  thie  word  'grain,'  the  New  Jersey 
supreme  court  said:  'The  word  is  not  a 
technical  term,  the  signification  of 
which  is  only  known  to  those  of  the 
trade.  In  such  a  case,  parol  evidence 
is  admitted  of  necessity  for  the  same 
reason  that  an  interpreter  must  be  em- 
ployed to  translate  a  paper  written  in 
an  unknown  tongue,  and  it  has  always 
been  admitted.     Sleight  v.  Hartshorne, 

2  Johns.  (N.  Y.)  542;  Gobert  v.  Busby, 

3  Sim.  34;  Mechanics'  Bank  v.  Colum- 
bia, 5  Wheat.  (U.  S.)  336;  Smith  v. 
Wilson,  3  Barn.  &  Ad.  728;  Richard- 
son V,  Watson,  4  Barn.  &  Ad.  789.  An 
usage  may  be  shown  by  parol  evidence, 
and  some  of  the  cases  go  so  far  as  to 
permit  evidence  that  an  English  word, 
not  a  term  of  art  or  peculiar  to  a  par- 
ticular trade  or  occupation,  has  a 
peculiar  provincial  signification  differ- 
ent from  its  natural  meaning,  as  that  a 
dozen  means  thirteen." 

1.  "The  law  prefers  a  construction  ac- 
cording to  the  strict,  accurate  and  pre- 
cise use  of  language."  Jones  on 
Construction  of  Commercial  and  Trade 
Contracts,  p.  302.  See  also  Parsons  on 
Contracts,  vol.  2,  p.  501;  Addison  on 
Contracts,  vol.  i,  p.  182.  But  the  in- 
tention of  the  parties  is  to  be  given  ef- 
fect. 

2.  Where  a  printed  form  of  instru- 
ment is  used  with  blanks  to  be  filled  in 
with  writing,  the  written  part  will  con- 
trol in  construing  the  instrument.  Am. 
Express  Co.  v.  Pinckney,  29  111.  392. 
Breese,  J.:  "The  principle  applicable 
in  all  such  cases  is,  that  a  writing  mu.st 
be  construed  according  to  the  clear  in- 
tent of  the  parties,  if  that  can  be  col- 
lected from  the  face  of  the  instrument. 
.  .  .  In  a  case  where  the  agreement 
is  partly  written  and  in  part  printed, 
the  preference  is  always  given  to  the 
written  part.  What  is  printed  is  in- 
tended to  appiy  to  large  classes  of  con- 


tracts and  not  to  any  one  exclusively; 
the  blanks  are  left  purposely  that  the 
special  statements  or  provisions  should 
be  inserted,  which  belong  to  the  par- 
ticular contract  and  not  to  others,  and 
thus   to  discriminate   this  from  others. 

50  Lord  ELLENBOROUfeH  held,  in  the 
case  of  Robertson  &  Thomasson  v. 
French,  4  East  360,  when  he  said  that 
words  superadded  in  writing  are  en- 
titled, if  there  should  be  any  reasonable 
doubt  upon  the  sense  and  meaning  of 
the  whole,  to  have  a  greater  effect  at- 
tributed to  them  than  to  the  printed 
words,  inasmuch  as  the  written  words 
are  the  immediate  language  and  terms 
selected  by  the  parties  themselves  for 
the  expression  of  their  meaning,  and 
the  printed  words  are  a  general  formula 
adapted  equally  to  their  case,  and  that 
of  all  other  contracting  parties  upon 
similar  occasions  and  subjects." 

Clark  V.  Woodruflf,  83  N.  Y;  518. 
"Resort  may  also  be  had  to  the  further 
rule  that  in  the  interpretation  of  the 
language  of  an  instrument,"  greater 
weight  should  be  given  to  the  written 
than  to  the  printed  words,  where  they 
lead  different  ways  and  tend  to  con- 
trary results.  The  language  of  printed 
blanks  is  easily  assumed  to  be  appro- 
priate without  careful  examination, 
while  the  written  words  more  safely  and 
more  nearly'  indicate  the  intention  of 
the  contracting  parties." 

I  Addison  on  Contracts,  Abbott  & 
Wood  ed.,  1888,  p.  *i8i;  2  Parsons  on 
Contracts,  516;  Harper  v.  N.  Y.  City 
Ins.  Co.,  22  N.  Y.  441;  Report  N.  Y. 
Civil  Code,  §  8i6;  Rush  v.  Carpenter, 
'i;4  Iowa  132;  Joyce  v.  Realm  -Ins.  Co., 
L.  R.,  Q^  B.  580;  Cushman  v.  N.  W. 
Ins.  Co.,  34  Me.  487;  Russell  v.  Bondie, 

51  Mich.  76:  Germania  Ins.  Co.  'o. 
Sherlock,  21;  Ohio  St.  33;  Alsager  v. 
St.  Katharine's  Dock  Co.,  14  M.  &  W. 
796;  Weisser  -v.  Maitland,  3  Sandf.  (N. 
Y.)  322. 
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looked  to  in  order  to  bring  them  into  accord.' 

In  regard  to  public  contracts  prepared  by  the  government  on 
printed  blanks,  it  has  been  held  that  the  unchanging  printed  por- 
tion should  receive  a  uniform  and  unvarying  construction.^ 

10.  Words  Construed  Most  Strongly  Against  the  Party  Using  Them. 
— Another  well  settled  rule  of  construction  is  that  in  cases  of 
doubt  the  words  of  an  instrument  are  to  be  construed  most 
strongly  against  the  person  using  them ;  or,  as  it  is  sometimes 
otherwise  expressed,  the  construction  of  an  instrument  is  to  be 
fortius  contra  proferentem!^ 


1.  Miller  V.  The  H.  &  St.  J.  R.  R.  Co., 
90  N.  Y.  430;  Andrews,  Ch.  J.:  "It  is 
no  doubt  a  prfnciple  of  construction  that 
in  case  of  repugnancy  between  written 
and  printed  clauses  of  an  instrument, 
the  written  clauses  will  prevail  over  the 
printed.  But  this  is  a  rule  that  is  only 
resorted  to  from  necessity  wheh  the 
printed  and  written  clauses  cannot  be 
reconciled,  and  in  that  respect  is  like 
the  rule  applied  in  the  construction  of 
wills,  where  two  clauses  are  repugnant 
and  irreconcilable,  in  which  case  the 
first  will  be  rejected  and  the  subsequent 
clause  will  be  regarded  as  indicating 
the  final  intention  in  the  absence  of  any 
other  clue  to  the  interpretation.  .  .  . 
The  construction  is  to  be  made  upon  a 
consideration  of  the  whole  instrument, 
and  not  upon  one  or  more  clauses  de- 
tached from  the  others;  and  this  princi- 
ple applies  as  well  to  instruments  partly 
printed  and  partly  written  as  to  those 
wholly  printed  or  wholly  written." 
Sheperd  v.  Naj'lor,  71  Mass.  591;  Chad- 
sey  V,  Guion,  97  N   Y.  333. 

2.  Yates  v.  United  States,  15  Ct.  of 
Claims,  120. 

3.  "It  is  a  salutary  rule,  applicab'e,  as 
we  think,  to  all  such  instruments  as 
those  above  set  forth,  that  a-written  in- 
strument is  to  be  construed  most 
strongly  against  the  maker;  that  when 
he  has  used  in  it  language  of  doubtful 
or  double  import,  it  is  to  be  taken  in 
its  strongest  sense  against  him;  and 
that  if  it  is  capable  of  two  construc- 
tions, it  should  receive  that  which  is 
most  unfavorable>to  him."  Livingston 
V.  Arrington,  28  Ala    424. 

"So,  in  question's  of  doubt,  it  is 
equally  well  settled  thai  the  contract  is 
to  be  construed  most  strongly  against 
the  party  who  stipulates  the  payment 
of  a  debt,  or  the  performance  of  a 
duty."  Evans  v.  Sanders,  8  Port. 
(Ala  )  497;  Union  Bank  v.  Guice,  2 
La.  An.  249;  Hoover  v.  Miller,  6  La. 


An.  204;  Noonan  v.  Bradley,  9  Wall. 
(U.  S.)  394;  Barney  t'.  Newcomb,  9 
Cush.  (Mass.)  46;  Marion  v.  Stone,  2 
Cow.  (N.  Y.)  781;  Pike  v.  Munroe,  36 
Me.  309. 

"But  this  rule  is  one  of  dernier  res- 
sort,  applicable  only  where  the  lan- 
guage of  the  instrument  will  equally 
admit  of  either  of  two  or  more  inter- 
pretations; in  such  a  case  that  eflFect 
will  be  given  which  is  most  unfavora- 
ble to  the  grantor."  'Falley  v.  Giles, 
24  Ind.  119;  Adams  v.  Warner,  23  Vt. 

39.';- 

"Nor  does  it  seem  that  it  is  permitted 
to  affect  the  construction  when  a  third 
party  would  be  thereby  injured."  2 
Pars.  Contr.  510. 

This  rule  is  applicable  also  to  cases 
where  by  the  terms  of  an  instrument 
an  election  of  one  of  two  things  is 
given  to  one  of  the  parties.  In  such 
cases  the  instrument  will  be  construed 
in  favor  of  the  party  having  the  elec- 
tion. Story  on  Contr.  (5th  ed.),  §  815; 
Edis  V.  Bury,  6  B.  &  C  433:  Miller  v. 
Thompson,  4  Scott  N.  R.  204;  Block  v. 
Bell,  I  Mood.  &  Rob.  149. 

Exceptions  in  carrier's  contracts  ex- 
empting them  from  liability,  will  in 
cases  of  doubt  be  construed  against  the 
interests  of  the  carrier.  Nicholas  v 
NY.  C.  &  H.  R.  R.  R.  Co.,  89  N.  Y. 
370;  Mynard  v.  Syracuse,  Bingh.  &  N. 
Y.  R.  R.Co.,  71  N.Y.  180;  Georgia  R.  R. 
Co.  V.  Gann,  68  Ga.  350. 

"The  reason  of  the  rule  contra  pro- 
ferentem is  that  men  may  be  supposed 
to  take  care  of  themselves,  and  that  he 
who  gives  and  chooses  the  words  by 
which  he  gives,  ought  to  be  held  to  a 
strict  interpretation  of  them  rather 
than  he  who  only  accepts.  But  the 
reason  is  not  a  very  strong  one,  nor  is 
the  rule  of  special  value."  2  Pars. 
Contr.  508. 

It  is  reasonable  to  conclude  that 
where  one  of  the  parties  to  a  contract, 
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11.  The  Province  of  the  Court  and  Jury  in  Duty  ef  Interpretation. — 

The  general  rule  is  well  settled  that  the  construction  or  interpre- 
tation of  all  written  instruments  belongs  to  the  court  alofle.^ 
(See  Contracts,  p.  867.) 

12.  The  Practical  Interpretation  Put  Upon  an  Instrument  by  the  Parties 
Themselves,  Entitled  to  Great  Weight  in  Cases  of  Doubt. — In  cases 
where  the  language  used  by  the  parties  to  an  instrument  is  in- 
definite or  ambiguous,  and  hence  of  doubtful  construction,  the 
practical  interpretation  put  upon  it  by  the  parties  themselves,  as 
shown  by  their  acts  and  conduct,  is  entitled  to  great,  if  not  con- 


in  describing  his  own  obligations,  uses 
language  susceptible  of  more  than  one 
interpretation,  the  person  with  whom 
he  is  contracting  will  understand  thi« 
language  in  the  sense  which  is  most 
favorable  to  his  own  interests.  Jones 
on  Interpretation  of  Commercial  and 
Trade  Gonts.,  p    315,. 

The  opposite  rule  holds  in  the  inter- 
pretation of  public  instruments.  In  the 
case  of  Jackson  v.  Reeves,  3  Cai.  (N. 
Y.)  293,  where  a.grant  of  lands  under  a 
patent  was  susceptible  of  two  construc- 
tions, it  was  held  that  that  construction 
whicii  was  most  favorable  to  the  gov- 
ernment must  be  adopted.  Mohawk 
Bridge  Co.  ■t;.Utica  &  S.R.R.  Co.,  6  Pai. 
(N.  Y.)  554. 

A  government  contract  which  was 
suggested  by  an  officer  of  the  govern- 
ment, and  signed  by  another  officer  of 
the  government,  without  being  signed 
by  the  contractor  on  the  other  side, 
and  which  is  obscure  in  its  terms,  is  to 
be  construed  against  the  interests  of  the 
government.  Garrison  v.  U.  S.,  7  Wall. 
(U.  S.)  688. 

Story,  J.,  in  delivering  a  dissenting 
opinion  in  respect  to  the  construction  of 
public  grants,  says:  "It  is  a  well 
known  rule  in  the  construction  of  pri- 
vate grants,  if  the  meaning  of  the  words 
be  doubtful,  to  construe  them  most 
strongly  against  the  grantor.  But  it  is 
said  that  an  opposite  rule  prevails  in 
cases  of  grants  by  the  king;  for  where 
there  is  anv  doubt,  the  construction  is 
made  most  favorably  for  the  king,  and 
against  the  grantee.  The  rule  is  not 
disputed." 

In  construing  an  ambiguous  contract 
for  carrying  the  mails,  prepared  at  the 
post  office,  and  leaving  to  the  contractor 
no  choice  as  to  form  or  phraseologj-, 
that  construction  should  be  adopted 
which  favors  the  contractor,  as,  for  in- 
stance, where  the  question  is  whetiier 
additional  service  can  or  cannot  be  de- 
manded without  additional  compensa- 


tion.   Otis  V.  U.  S.,  20  Ct.  of  CI.  31  r;. 

1.  Neilson  v.  Harford,  8  M.  &  W.806, 
823:  "The  construction  of  all  written 
instruments  belongs  to  the  court  alouve, 
whose  duty  it  is  to  construe  all  such  in- 
struments as  soon  as  the  true  meaning 
of  the  words  in  which  they  are  couched, 
and  the  surrounding  circumstances,  if 
any,  have  been  Ascertained  as  facts  by 
the  jury;  and  it  is  the  duty  of  the  jury 
to  take  the  construction  from  the  court, 
either  absolutely,  if  there  be  no  WQrds 
to  be  construed  as  words  of  art,  or 
phrases  used  in  commerce,  and  no  sur- 
rounding circumstances  to  be  ascer- 
tained ;  or  conditionally,  when  those 
words  or  circumstances  are  necessarily 
referred  to  them.  Unless  this  were  so, 
there  would  be  no  certainty  in  the  law; 
for  a  misconstruction  by  the.  court  is 
the  proper  subject  by  means  of  a  bill 
of  exceptions,  for  redress  in  a  court  of 
law;  but  a  misconstruction  by  the  jury 
cannot  be  set  right  at  all  effectually." 
Rogers  v.  Colt,  21  N.  J.  L.  659;  Brown 
V.  Hatton,  9  Ired.  L.  (N.  Car.)  319; 
Mason  v.  Rowe,  16  Vt.  525;  Eaton  v. 
Smith,  20  Pick.  (Mass.)  150;  Brown  v. 
Orland,  36  Me.  376;  Rapp  v.  Rapp,  6 
Pa.  St.  45;  Arnold  w.  Bailey,  24  S.  Car. 
494;  Dwight  V.  Germania  Life  Ins.  Co., 
103  N.  Y.  341;  Levy  v.  Gadsby,  3 
Cranch  (U.  S.)  180;  Globe  Works  v. 
Wright,  106  Mass.  207;  Emery  v.  Ow- 
ings,  6  Gill  (Md.)  191;  Hooper  v. 
Webb,  27  Minn.  485;  McAvoy  tJ.  Long, 
13  111.147;  Lewiston  w.  Junction  R.R. 
Co..  7  Ind.  597;  Worcester  Med.  Inst, 
-y.  Harding.  6i;  Mass.  285;  Southain  f. 
Miller,  85  Ind.  161. 

"The  meaning,  of  words  and  the 
grammatical  construction  of  the  Eng- 
lish language,  so  far  as  they  are  estab- 
lished by  the  rules  and  usages  of  the 
language,  are  prima  facie  matter  of 
law  to  be  construed  and  passed  upon 
by  the  court.  Brown  v.  Brown,  49 
Mass.  573. 

"It  is  well  settled  that  questions  as  to 
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the  meaning  of  particular  words  used 
in  a  special  sense  in  a  written  instru- 
ment, are  for  the  jurj."  Pitney  v. 
Glens  Falls  Ins.  Co.,  65  N.  Y.  6. 

In  cases  where  an  instrument  is  to  be 
construed  by  a  foreign  law,  it  is  for  the 
jury  to  find  the  existence  of  the  law  as 
a  fact,  but  it  is  the  duty  of  the  court  to 
construe  and  apply  it.  Ames  v.  Mc- 
Comber,  124  Mass.  85;  Ingraham  v. 
Hart,  II  Ohio  255.  i 

"It  is  the  province  of  the  court  to 
construe,  interpret  and  determine  the 
legal  effect  of  al,l  contracts.  When  the 
contract  is  in  writing,  and  its  execu- 
tion duly  proved,  the  court  must  deter- 
mine the  legal  effect  of  the  language 
used.  When  it  is  verbal,  the  question 
of  what  the  terras  of  the  contract  are, 
as  established  by  the  evidence,  is  for 
the  jury.  In  the  latter  case,  the  court 
must  still  determine  the  legal  effect,  and 
his  instructions  to  the  jury  must  neces- 
sarily be  based  upon  facts  assumed  and 
upon  the  existence  of  which  the  jury 
are  to  find  from  the  evidence."  Barton 
V.  Gray,  57  Mich.  622. 

"It  would  be  a  dangerous  principle  to 
establish,  where  parties  have  reduced 
their  contracts  to  writing,  and  defined 
their  meaning  by  plain  and  unequivocal 
language,  to  subject  their  interpretation 
to  the  arbitrary  and  capricious  judg- 
ment of  persons  unfamiliar  with  legal 
principles  and  Settled  rules  of  construc- 
tion."    Brady   v.    Cassidy,    104    N.   Y. 

^+7-  ,,      , 

In  the  case  of  Hutcheson  -u.  Bawker, 

5  M.  &  W.  535,  an  offer  to  sell  "good 
barley"  was  made  by  letter.  The  letter 
in  answer,  after  stating  the  offer,  went 
on  to  say:  "of  which  offer  we  ac- 
cept, expecting  you  to  give  us  fine  bar- 
ley." The  court,  through  Parke,  B., 
said:  "The  law  I  take  to  be  this,  that 
it  is  the  duty  of  the  court  to  construe 
all  written  instruments;  if  there  are  pe- 
culiar expressions  used,  which  have  in 
particular  places  or  trades  a  known 
meaning  attached  to  them,  it  is  for  the 
jury  to  say  what  the  meaning  of  these 
expressions  was,  but  for  the  court  to 
decide  what  the  meaning  of  the  con- 
tract was.  It  was  right,  therefore,  to 
leave  it  to  the  jury  to  say  whether 
there  was  a  peculiar  meaning  attached 
to  the  word  'fine'  in  the  corn  market; 
and  the  jury  having  found  what  it  was, 
the  question  whether  there  was  a  com- 
plete acceptance  by  the  written  docu- 


ment was  a  question  for  the  judge." 
"If  a  contract  at  all,  they  are  a  con- 
tract in  writing.  As  such,  the  question 
of  their  interpretation — of  their  legal 
effect — was  a  question  of  law  for  the 
court.  Nor  is  such  interpretation  the 
less  a  question  of  law  because  the  con- 
struction may  be  aided  by  the  use  of 
extrinsic  evidence,  including  what  may 
be  called  the  practical  construction  put 
upon  the  contract  by  the  conduct  amd 
acts  of  the  parties.  The  court,  by  the 
aid  of  extrinsic  evidence,  may  put 
themselves  in  the  situation  of  the  par- 
ties, and  look  at  the  contract  from 
their  standpoint.  But  from  whate%'er 
source  light  may  be  thrown  upon  the 
contract,  what  is  its  meaning,  what 
promises  it  makes,  what  duties  or  obli- 
gations it  imposes,  is  a  question  of 
law  for  the  court.  It  is,  after  all,  the 
legal  reading  and  interpretation  of 
what  is  written."  Smith  v.  Faulkner,  12 
Gray  (Mass.)  2i;5. 

1.  "In  cases  where  the  language  used 
by  the  parties  to  the  contract  is  indefinite 
or  ambiguous,  and  hence  of  doubtful 
construction,  the  practical  interpreta- 
tion of  the  parties  themselves  is  en- 
titled to  great,  if  not  controlling, 
weight.  '  .  .  .  But  in  an  executory 
contract,  and  where  its  execution  neces- 
sarily involves  a  practical  construction, 
if  the  minds  of  both  parties  concur, 
there  can  be  no  great  danger  in  the 
adoption  of  it  by  the  court  as  the  true 
one."  Per  Justice  Matthews,  Top- 
liff  w.  Topliff,  122  U.  S.  121. 

"And  although  it  is  very  true,  as  con- 
tended by  the  appellee,  that  where  an 
agreement  is  plain  and  free  from  all 
ambiguity,  it  will  not  be  construed  by 
the  acts  and  admissions  of  the  parties 
in  reference  to  it,  yet,  where  the  inten- 
tion is  obscure  or  doubtful,  and  ex- 
trinsic evidence  can  be  invoked,  no  evi- 
dence is  more  reliable  or  entitled  to 
greater  consideration,  as  manifesting 
what  their  intention  was,  than  the  acts 
and  conduct  of  the  parties  themselves." 
Ins.  Co.  V.  Doll,  31;  Md.89;  Chicago  w. 
Sheldon,  9  Wall.  ('U.  S  )  50;  William- 
son V.  M«Hatton,  16  La.  Ann.  196; 
Stopenhorst  v.  Wolff,  35  N.  Y.  Super. 
Ct.  25;  Vinton  v.  Baldwin,  95  Ind.  433; 
Aetna  Life  Ins.  Co.  v.  Nexsen,  84  Ind. 
347;  St.  Louis  Gas  Light  Co.  v.  St. 
Louis,  46  Mo.  121;  Coleman  v.  Grubb, 
23  Pa.  St.  393;  Butler  v.  Moses,  43  Ohio 
St.    166;   Price   v.   Evans,  26   Mo.  30; 
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The  Law  of  Domicil ; 


INTERPRETA  TION. 


Place  of  Contract,  etc. 


roneous  construction  by   them  will  ^control  its  effect,  where  its 
meaning  is  clear.^ 

13,  The  Law  of  Domicil ;  Place  of  Contract ;  Place  of  Performance ; 
and  Place  of  Trial  in  Questions  of  Construction. — The  intention  of 
the  parties  as  to  what  law  they  desired  to  govern  the  construction 
of  their  contract,  if  ascertainable,  must  be  followed.*  Though, 
as  a  general  rule,  it  is  undoubted  that  the  law  of  the  country 
where  an  instrument  is  made  is  to  be   considered   in   construing 


I  Add.  on  Contr.  (Sth  ed.,  Abbott  & 
Wood),  p.  293;  District  of  Columbia  v. 
Gallaher,  124  U.  S.  505;  Mathews  v. 
Danahy,  26  Mo.  App.  660. 

1.  Triis  rule  does  not  mean  that  an 
error  of  the  parties  as  to  the  .effect  of 
the  instrument  will  bind  them,  if  the 
meaning  is  clear.  Thus  it  was  said  in 
Ins.  Co.  V.  Doll,  35  Md.  89:  "A?  was 
said  by  the  supreme  court,  in  the  case 
of  the  Railroad  Co.  ■v.  Trimble,  10 
Wall.  367,  where  there  is  doubt  as  to 
the  proper  meaning  of  an  instrument, 
the  construction  which  the  parties  to  it 
have  themselves  put  upon  it  is  entitled 
to  great  consideration;  but  where  its 
meaning  is  clear,  an  erroneous  con- 
struction of  it  by  them  will  not  control 
its  effect. The  same  principle  of  construc- 
tion was  fully  stated  by  Chief  Justice 
Shaw  in  the  case  of  Fogg  v.  The  Mid- 
dlesex Mut.  Fire  Ins.   Co.,    10   Cush. 

337-" 

Where  an  agreement  had  been  re- 
duced to  writing,  purporting  to  be  be- 
tween certain  individuals,  in  relation 
to  the  transfer  of  shares  in  a  bank,but  not 
signed  by  all  the  parties,  their  rights 
must  depend,  not  upon  what  they  con- 
sidered them  to  be,  nor  upon  the  fact 
that  the  parties  considered  the  agree- 
ment to  be  closed,  and  one  party 
claimed  the  benefit  thereof,  but  upon 
the  application  of  the  principles  of  law 
to  the  facts  proved.  Agricultural  Bank 
V.  Burr,  24  Me.  256;  Spencer  v.  Milli- 
sack,  52  Iowa  31. 

The  fact  that  a  party  to  a  contract 
for  three  years  paid  interest  which,  on 
a  proper  and  obvious  construction  of 
the  contract,  he  did  not  owe,  should 
have  no  weight  on  the  question 
of  the  construction  of  the  contract. 
Garard  v.  Monongahela  College,  114 
Pa.  St.  337. 

So  where  by  mutual  understanding 
certain  meanings  have  been  assigned  to 
particular  words  or  terms  in  an  instru- 
ment by  the  parties,  such  meanings  will 
be  adopted  in  the  construction  of  the 
instrument.     Conover   v.    Wardell,   20 


N.  J.  Eq.  266;  Haddock  v.  Woods,  46 
Iowa  433;  I  Add  Contr.  (Sth  ed.,  Ab- 
bott &  Wood),  p.  293,  note. 

"But  the  parties  can  review  their  de- 
cision and  arrive  at  a  different  con- 
struction, and  if  the  different  conclusion 
be  acted  on,  it  will  in  its  turn  become 
conclusive,  unless  the  parties  review 
it."  Add.  Contr.  (Sth  ed.,  Abbott  & 
Wood),  p.  294,  note;  Reading  v.  Gray, 
37  N.  Y.  Super.  Ct.  79. 

In  construing  a  statute,  the  con- 
struction put  upon  it  for  a  long  time  by 
the  executive  department  charged  with 
its  execution,  is  entitled  to  great 
weight.  Chaffee's  Appeal,  56  Mich. 
244  (18S6);  United  States  v.  Philbrick, 
120  U.  S.  52;  United  States  w.  Hill,  120 
U.  .S.  169. 

2.  Jones  on  the  Construction  of  Com- 
mercial and  Trade  Contracts,  p.  32. 
"In  order  to  ascertain  the  intent  of  the 
parties  as  to  the  law  they  desired  to 
govern  their  contract,  the  court  must 
consider  the  terms  of  the  agreement, 
the  subject  matter  of  the  contract,  the 
domicil  of  the  parties,  and  every  cir- 
cumstance surrounding  its  execution, 
which  may  shed  light  upon  the  ques- 
tion. It  seeks  for  evidence  of  positive 
intention,  and  if,  in  the  particular  case 
before  the  court,  circumstances  are  de- 
veloped indicating  that  the  special  con- 
tract under  consideration  should  be 
construed  in  an  exceptional  manner,  in 
order  to  carry  out  the  intention  of  the 
parties,  the  court  will  so  construe  it." 

In  the  case  of  Pritchard  v.  Norton, 
106  U.  S.  124,  Mr.  Justice  Matthews 
said:  "The  law  we  are  in'  search  of, 
which  is  to  decide  upon  the  nature,  in- 
terpretation and  validity  of  the  en- 
gagement in  question,  is  th^t  which  the 
parties  have  either  expressly  or  pre- 
sumptively incorporated  into  their  con- 
tract as  constituting  its  obligation.  It 
has  never  been  better  described  than  it 
was  incidentally  by  Mr.Chief  Justice  - 
Marshall  inWayman  v.  Southard, 10 
Wheaton  148,  where  he  defined  it  as  a 
principle  of  universal  law:  'The  prin- 
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ot  Interpretation, 


the  instrument.^  But  when  a  contract  is  made  in  one  place,  but 
to  be  performed  in  another,  it  is  to  be  governed  in  its  construc- 
tion by  the  law  of  the  place  of  performance.**  When  an  instru- 
ment affecting  personal  property  is  executed  by  a  party  domi- 
ciled in  a  different  country  from  that  in  which  the  property  is 
situated,  it  is  governed  in  its  interpretation  by  the  laws  of  that 
domicil.*  The  construction  put  upon  a  statute  by  the  courts  of 
the  countiy  where  the  statute  was  enacted  will  generally  be 
adopted.*  These  rules  owe  their  existence  to  comity.  (See 
Conflict  of  Laws.) 

14.  Punctuation  as  a  Means  of  Interpretation. — Punctuation  in 
written  instruments  may  sometimes,  in  cases  of  ambiguity,  shed 
light  upon  the  meaning  of  the  parties,  but  it  is  never  allowed  to 
overturn  what  seems  the  plain  meaning  of  the  whole  instrument. 
It  may  be  resorted  to  when  all  other  means  fail." 


ciple  that,  in  every  form,  a  contract  is 
governed  by  the  law  with  a  view  to 
which  it  was  made.'  " 

1.  When  no  place  of  performance  is 
■designated  by  a  contract,  it  must  be 
governed  in  its  interpretation  by  the 
Jex  loci  contractus.  Thus,  in  an  action 
for  money  paid  for  the  use  of  an  in- 
fant, but  not  for  necessaries,  it  appeared 
that  the  cause  of  action  accrued  in 
Scotland,  and  that  the  defendant  was 
under  age;  but  it  did  not  appear  from 
the  evidence  what  was  the  law  of  Scot- 
land in  regard  to  the  defendant's  lia- 
■bility.  And  Lord  Eldon  said:  "I 
hold  myself  not  warranted  in  saying 
that  such  a  contract  is  void  by  the  law 
of  Scotland,  because  it  is  void  by  the 
law  of  England.  The  law  of  the  coun- 
try where  the  contract  arose  must  gov- 
ern the  contract;  and  what  that  law  is 
should  be  given  in  evidence  to  me  as  a 
fact.  No  such  evidence  has  been  given, 
and  I  cannot  take  the  fact  of  vvhat  that 
law  is  without  evidence."  Male  v.  Rob- 
•erts,  3  Esp.  163;  Brown  v.  Richardson, 
13  Martin  (La.)  202;  Aymar  v.  Shel- 
■don,  12  Wend.  (N.  Y.)  439;  Peck  v. 
Hibbard  26  Vt.  703;  Walker  ii.  Forbes, 
31  Ala.  9;  Barney  v.  Newcomb,  9 
Cush  (Mass.)  46;  Partee  v.  Silliman, 
44  Miss.  272;  French  v.  Hall,  9  N.  H. 
271 ;  2  Kent  Comm  453. 

2.  Where  contract  made  in  one 
place,  but  to  be  performed  in  another, 
it  is  to  be  governed  in  its  construction 
by  law  of  place  of  performance.  "Thus, 
■a  bill  of  exchange  payable  in  France  is 
a  foreign  bill,  although  it  be  actually 
Ttiade  in  England;  and  due  notice  of 
dishonor  being  parcel  of  the  contract, 
it  is  sufficient,  to  entitle  a  party  to  re- 


cover on  such  a  bill  in  this  country,  to 
show  that  he  gave  sufficient  notice  of 
dishonor  according  to  the  law  of 
France."  Chitty  on  Contr.,  p.  96, 
quoting  Rothschild  v.  Currie,  i  Q^  B. 
43;  Pittsburgh  &  St.  Louis  R.  Co.  v. 
Rothschild  (Pa.),  4  Cent.  Rep.  109; 
Lewis  I'.  Headly,  36  111.  433;  McDaniel 
V.  Chicago  &  N.  W.  R.  R.  Co.,  24  Iowa 
417;  Dorsej'  v.  Hardesty,  9  Mo.  157; 
Thompson  v.  Ketcham,  4  Johns.  (N. 
Y.)  285. 

3.  An  instrument  relating  to  or  af- 
fecting personal  property,  when  exe- 
cuted by  a  party  domiciled  in  a  differ- 
ent country  from  that  in  which  the 
property  is  situated,  the  laws  of  that 
domicil  govern  as  to  the  interpreta- 
tion of  that  instrument.  See  Conflict 
OF  Laws. 

Solemnities. — As  to  form,  authentica- 
tion etc.,  of  contracts,  see  Conflict 
OF  Laws,  3  Am.  &  Eng.  Ency.  of  Law, 

SS8. 

4.  In  construing  statutes  of  the 
various  States  or  of  foreign  countries, 
the  supreme  court  of  the  United  States 
adopts  the  construction  put  upon  them 
by  the  courts  of  the  state  or  country . 
by  whose  legislature  the  statute  was 
enacted.  Cathcart  v.  Robinson,  •;  Pet. 
(U.  S.)  280;  Metropolitan  R.  Co.  v. 
Moore,  112  U.  S.  558. 

5.  "Punctuation  is  a  most  fallible 
standard  by  which  to  interpret  a  writ- 
ing; it  may  be  resorted  to  when  all 
other  means  fail."  Ewing  v.  Burnet, 
II  Pet.  (U.  S.)S4. 

"Punctuation  in  written  contracts 
may  sometimes  shed  light  upon  the 
meaning  of  the  parties,  but  it  must 
never    be    allowed    to    overturn    what 
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Points  of  Difference, 


15.  The  Rules  of  Interpretation  for  Contracts,  Wills  and  Statutes 
Almost  Identical — Some  Points  of  Difference. — In  the  preceding  sec- 
tions, the  rules  have  been  laid  down  for  the  interpretation  of 
written  instruments.  It  makes  very  little  difference  whether  the 
instrument  in  question  be  a  contract,  will  or  statute,  for  obviously 
the  cardinal  rule  to  be  observed  in  them  all  is  to  ascertain  the  in- 
tention of  the  writers.^  But  from  the  very  nature  of  these  in- 
struments there  has  always  been  a  difference  in  the  degree  of 
strictness  employed  by  courts  in  their  interpretation.  Thus 
wills  have  never  been  subjected  to  as  strict  rules  in  their  inter- 


seems  the  plain  meaning  of  the  whole 
contract."  Osborn  v.  Farwell,  87  111. 
89. 

"The  want  of  proper  punctuation  is, 
if  objectionable  at  all,  no  more  allow- 
able in  vitiating  the  contract,  or  de- 
stroying its  effect,  than  bad  grammar, 
the  rule  against  which  is  a  maxim  of 
the  law.  To  allow  the  contractor  to 
punctuate  in  mitiori  sensu  of  his  own 
words,  would  be  something  of  a  nov- 
elty. I  think  no  case  can  be  found 
upon  which  the  sense  of  a  contract  has 
depended  upon  the  absence  of 
punctuation  marks;  words  are  the 
most  usual  evidence  of  intent,  and 
formed  into  sentences,  are  to  be  taken 
to  express  the  meaning  of  the  party 
using  them.  Punctuatiori  may  -aid  in 
ascertaining  the  true  reading  of  a  pro- 
duction, but  the  production  may  be 
read  and  interpreted  without  such  aids." 
White  V.  Smith,  33  Pa.   St.  186. 

"Punctuation  may  perhaps  be  re- 
sorted to  when  no  other  means  can  be 
found  of  solving  an  ambiguity,  but  not 
in  cases  where  no  real  ambiguity  ex- 
ists, except  what  the  punctuation  itself 
creates.  In  such  cases  it  will  not  be 
allowed  to  confuse  a  construction 
otherwise  clear."  Weatherly  v.  Mister, 
39  Md.  620;  Sanford  v.  Raikes,  i  Meri- 
vale  650;  Arcularius  v.  Geisenhainer, 
3  Brad.  (N.  Y.)  64;  Arcularius  v.  Sweet, 
25  Barb.  (N.  Y.)  406. 

The  court  will  sometimes  supply 
punctuation  marks  in  order  to  ascertain 
the  meaning  of  the  parties. 

In  the  case  of  In  re  Denny's  Estate, 
8  Ir.  R.  Eq.  427,  Christian,  L.  J., 
after  inserting  punctuation  marks  of 
his  own  in  a  deed  which  he  was  con- 
struing, said:  "It  would  be  no  answer 
to  this  to  say  that  the  deed  contains  no 
such  punctuation  or  supposed  pauses  as 
I  have  used ;  it  is  perfectly  legitimate  to 
assume  them  as  a  means  of  showing 
what  construction  the  words  are  capa- 
ble of;  and  in  doing  so  I  am   only  fol- 
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lowing  what  was  done  by  the  judges  in 
one  of  the  cases  cited.  Galley  v.  Bar- 
rington,  2  Bing.  387;  and  if  by  such  aid 
we  are  enabled  to  see  that  the  language 
can  bear  an  interpretation  which  will 
make  the  whole  instrument  rational 
and  self-consistent,  we  are  bound  tO' 
adopt  that  interpretation  in  preference 
to  another  which  would  attribute  to  the 
parties  an  intention  utterly  capricious, 
insensible  and  absurd.  English's 
Exr.  T'.  McNair's  Admrs.,  34  Ala.  40; 
Doe  V.  Martin,  4  T.  R.  65." 

"The  statutes  in  England  are  not 
punctuated  in  the  original  rolls;  but 
more  or  less  marks  of  punctuation  ap- 
pear in  them  as  printed  by  author- 
ity'. With  us,  the  punctuation  is  the 
work  of  the  draftsman,  the  engrosser, 
or  the  printer.  In  the  legislative  body, 
the  bill  is  read ;  so  that  the  ear,  not  the 
eye,  takes  cognizance  of  it.  Therefore 
the  punctuation  is  not,  in  either  coun- 
try, of  controlling  effect  in  the  inter- 
pretation. Still  a  judgS- cannot  avoid 
seeing  the  marks,  and  they  seem  to- 
have  been  permitted  to  turn  the  scale 
in  an  evenly  balanced  case."  Bishop 
on  the  Written  Laws,  ^  78;  Shriedly  in- 
state, 23  Ohio  St.  130,  149;  United 
States  V.  Isham,  17  Wa'll.  (U.  S  )  496; 
Randolph  v.  Bayne,  44  Cal.  366;  Mor- 
rill V.  State,  38  Wis,  428. 

1.  "A  statute  is  a  writing,  equally 
with  a  will  or  contract.  And  to  a  con- 
siderable extent  the  rules  for  the  one 
class  are  those  also  for  the  other." 
Bishop  on  the  Written  Law,  §  4.  For 
example,  the  rule  in  contracts  that  the 
interpretation  put  upon  them  by  the 
parties  themselves  is  entitled  to  great 
weight,  a  principle  which  would  appear 
to  have  little  application  to  statutes^ 
finds  a  close  analogy  in  the  interpreta- 
tion of  statutes  in  the  rule  that  the  con- 
struction adopted  by  the  executive  de- 
partment charged  with  its  execution, 
is  entitled  to  great  weight.  Chaffee's 
Appeal,  56  Mich.  244  (1886). 
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INTERPRETER. 


Definition. 


pretation  as  contracts,^  and  neither  of  these  to  as  strict  rules  as 
are  employed   in   the   interpretation   of    statutes.*     (See    CON- 
TRACTS; Statutes;  Wills.) 
INTERPRETER. 


1.  Definition,s23. 

2.  Appointment,  523. 

3.  Translation  Must  be  Under  Oath, 

524- 

4.  Competency,  525. 


5.  Accuracy  Maybe  Impeachedi525. 

6.  Interpreter  Not  an  Agent  of  Wit- 

ness, 525. 

7.  Privileged  Communications,  526. 

8.  No  Judicial  Power,  526. 


1.  Definition, — An  interpreter  is  one  by  whom  a  translation  is 
made.*  A  court  interpreter  is  'a  person  sworn  at  a  trial  to  inter- 
pret the  evidence  of  a  foreigner,  or  of  a  deaf  and  dumb  person,  to 
the  court.* 

2.  Appointment. — The  appointment  of  interpreters  for  the 
courts  is  provided  for  in    many  States  by  statute.^     In  the  ab- 


1.  "There  are  certain  rules  of  con- 
struction common  to  both  deeds  and 
wills;  but  as  in  the  disposition  of  prop- 
erty by  deed,  an  adherence  to  settled 
forms  of  expression  is  either  rigidly  ex- 
acted by  th"e  courts  or  maintained  by 
the  practice  of  the  profession,  the  rules 
to  which  the  construction  of  deeds  has 
given  rise  are  comparatively  few  and 
simple.  But  the  peculiar  indulgence 
extended  to  testators,  who  are  regarded 
as  inofs  consilii\  bas  exempted  the 
language  of  wills  from  all  technical  re- 
straint, and  withdrawn  them,  in  some 
degree  from  professional  influence.  By 
throwing  down  these  barriers,  a  wide 
field  is  laid  open  to  the  caprices  of 
language;  though  at  certain  points,  as 
we  have  seen,  its  limits  are  ascertained 
by  rules  sufficiently  definite,  and  we  are 
guided  through  its  '  least  beaten  tracks 
by  general  principles."  3  Jarman  on 
Wills,  p.  697. 

When  there  are  two  repugnant 
clauses  in  a  deed  which  cannot  stand 
together,  the  first  prevails.  With  a  will 
the  reverse  is  the  case.  Bouv.  Law 
Diet.,  Interpretation;  i  Jorman  on 
Wills,  pp.  411-425. 

2.  In  wills,  as  in  contracts,  evidence 
of  all  the  surrounding  circumstances  is 
admissible  to  explain  a  latent  am- 
biguity, but  this  rule  is  not  applicable 
in  the  interpretation  of  statutes.  Thus 
in  file  case  of  State  v.  Rebecca  Part- 
low,  91  N.  Car.  550  (1884),  an  act  of 
assembly  prohibited  the  sale  of  liquor 
"within  three  miles  of  Mt.  Zion  church 
in  Gaston  county,"  and  it  appeared,  on 
trial  of  an  indictment  for  its  violation, 
that  there  were  two  churches  of  that 
name  in   the   county.     Held,  that  evi- 


dence Was  not  admissible  to  show 
which  church  was  meant;  and  the 
court  in  its  opinion,  as  a  reason,  says: 
"A  member  of  the  legislature  might 
say  one  thing  or  person  was  meant;  an- 
other might -say  another  thing  or  per- 
son was  meant;  a  third  might  say  yet 
another  thing  or  person  was  meant; 
arid  thus  the  legislative  will  might  en- 
tirely fail." 

"The  more  the  text  partakes  of  a 
solemn  compact,  the  stricter  should  be 
its  construction."  Bouv.  Law  Diet., 
Interpretation. 

Tliere  is  a  difference  in  the  degree  of 
strictness  with  which  different  kinds  of 
statutes  are  construed.  Thus  penal 
statutes  are  strictly  and  remedial  stat- 
utes liberally  construed.  Bishop  on 
the  Written  Law,  §§  119,  120. 

3.  Bouv.  L.  Diet.,  tit.  Interpreter. 

4.  Whart.  L.  Lex.,  tit.  Interpreter. 

6.  In  Schall  v.  Eisner,  58  Ga.  192, 
the  court  said  that  this  power  of- ap- 
pointment, founded  in  common  sense, 
and  absolutely  necessary  for  the  admin- 
istration of  justice,  had  always  existed, 
and  was  merely  re-enacted  in  Ga. 
Code,  §  3858. 

In  Pennsylvania,  where  a  court  in- 
terpreter was  appointed  under  the  act 
of  March  27th,  1865,  Pamph.  L.  795, 
which  provides  for  the  appointment  by 
the  governor,  of  a  competent  interpre- 
ter, whose  duty  it  is  to  make  "verbal  or 
written  translations  of  foreign  invoices, 
manifests  and  other  documents,  which 
translation  shall  be  duly  certified;"  and 
which  in  a  subsequent  clause  author- 
izes the  courts  of  common  pleas  to  ap- 
point "a  competent  interpreter  of  for- 
eign languages   for  the  court  and  from 
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Translation  SInst 


INTERPRETER. 


be  Under  Oath. 


sence  of  a  regularly  appointed  officer,   the  courts  may  order  an 
interpreter  to  be  sworn  to  interpret. ^ 

3.  Translation  Must  be  Under    Oath, — An  unsworn  translation  will 
not  be  received  in  evidence.     Interpreters  are  always  sworn.^ 


■timer  to  time  to  fill  vacancies  as  the^' 
occur;"  and  where  a  subsequent  statute 
(act  February  i8th,i869,  Pamph.  L.  198) 
establishes  the  office  of  interpreter  (in 
the  singular)  for  the  city  of  Philadel- 
phia; on  a  quo  ivarranio  proceeding 
against  the  court  interpreter  appointed 
under  the  first  act.  on  the  ground  that 
the  act  of  1869  repealed  that  of  1865, 
Agnew,  J.,  said:  "The  argument  for 
an  implied  repeal  is  drawn  from  the  3d 
•section  of  the  act  of  1869,  in  these 
words:  'That  no  -witness  shall  be  pro- 
duced, sworn  or  examined  in  any  court 
of  justice  of  said  city  of  Philadelphia  to 
interpret  the  testimony  of  any  witness 
who  testifies  in  a  foreign  language,  or 
to  translate  any  written  paper,  instru- 
ment of  writing  or  document  in  a  for- 
eign language  who  shall  not  produce 
the  certificate  of  said  officer  as  to  his 
fitness  and  competency  for  that  pur- 
pose, bearing  date  of  the  day  of  his  ex- 
amination.' If  we  take  this  section  lit- 
erally it  does  not  apply  to  an  official 
interpreter  who  is  examined  and  sworn 
upon  his  entering  into  the  office  to  per- 
form the  duties  faithfully,  but  only  to  an 
interpreting  witness  called  to  the  stand 
jiro  hacvice  and  then  sworn  and  exam- 
ined. To  give  it  a  wider  scope  and 
apply  it  to  the  official  interpreter  of  the 
court  whenever,  he  came  to  the  stand  to 
interpret,  would  produce  consequences 
so  monstrous  and  destructive  of  the  due 
administration  of  justice,  as  would 
cause  it  to  infringe  directly  on  tlie  bill 
of  rights  declaring  that  'the  courts  shall 
be  open'  and  'right  and  justice  admin- 
istered without  sale,  denial  or  delay.' 
Its  effect  would  be  that  no  witness 
speaking  a  foreign  language  could  pos- 
sibly be  examined  until  the  parties  have 
called  on  the  city  interpreter  and  paid 
him  for  a  certificate;  a  sale  of  justice 
totally  uncalled  for  and  unnecessary. 
.  .  We  say,  therefore,  that  the 
third  .section  of  the  act  of  1S69  does  not 
refer  to  the  official  interpreter  ap- 
pointed by  the  court  when  he  comes  to 
the  stand  to  interpret  in  the  ordinary 
course  of  his  duty  as  interpreter."  Com- 
monwealth e»  rel.  Girard  v.  Sanson,  67 
Pa.  St.  322. 

1.     Norberg's     Case,    4    Mass.    81; 
Amory  v.  Fellows,  5  Mass.  219;  Schall 


V.  Eisner,  58  Ga.  190;  Houpt  v.  Houpt, 
Wright  (Ohio)  15^ 

Appointment  Not  Beviewable. — The 
appointment  of  an  interpreter  is  not  re- 
viewable on  appeal.  People  v.  Ramirez, 
56  Cal.  533;  s.  c,  38  Am.  Rep.  73. 

When  Not  Necessary. — There  is  no 
necessity  of  an  interpreter  to  explain 
the  contents  of  a  mortgage  on  a  home-  ' 
stead  if  it  is  established  to  .the  satisfac- 
tion of  the  court  and  jury  that  the  wife 
understands  English.  Pfeiifer  v.  kiehn, 
,13  Cal.  644.  ■ 

Wben  Appointment  at  Expense  of 
County. — A  Wisconsin  circuit  court, 
having  a  general  jurisdiction  in  both 
civil  and  criminal  cases,  has  power  to 
appoint  an  interpreter  whenever  it  may 
deem  one  necessary  for  the  furtherance 
of  its  business,  and  to  impose  the  ex- 
pense thereof  upon  the  county;  but  a 
county  court  has  no  such  power  except 
it  be  in  criminal  cases  coming  within  its 
jurisdiction.  In  other  cases  the  parties 
litigant  must  pay  the  expense  incurred 
in  the  employment  of  an  interpreter. 
Supervisors  of  Crawford  Co.  w.  Le 
Clerc,  4  Chand.  (Wis.)  56. 

Foreign  Commissions. — A  commission 
was  sent  to  Bremen  and  returned  with 
the  answers  in  German  annexed  to  a 
German  translation  of  the  questions. 
A  sworn  interpreter  who  knew  the 
German  language  was  allowed  to  trans- 
late the  answers  viva  voce  to  the  jury. 
Kuhtman  v.  Brown,  4  Rich.  (S.  Car.) 

479- 

2.  Vandervoort  v.  Ins.  Co.,  2  Cai. 
(N.  Y.)  155;  Norberg's  Case,  4  Mass. 
81;  Amory  v.  Fellows,  5  Mass.  219. 
Where  a  deposition  does  not,  upon  its, 
face,  show  that  an  interpreter  was  em- 
ployed, but  by  oral  proof  it  is  shown 
that  one  was  employed  and  properly 
sworn,  it  cannot  be  objected  that  there 
is  nothing  to  show  that  the  interpreter  , 
was  sworn  to  interpret  truly.  People 
V.  Dowdigan  (Mich.),  38  N.  W.  Rep. 
920. 

The  translation  of  a  writing,  to  be 
admissible,  must  be  accompanied  by 
the  document  translated.  In  Bixby  v. 
Bent,  51  Cal.  590,  it  Was  lield  that  a 
translation  of  the  expediente  of  a  Mexi- 
can grant  of  land,  unaccompanied  by 
the  original,  or  a  certified  copy  of  the 
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Competency. 


INTERPRE  TER.      Accuracy  May  be  Impeached. 


4.  Competency. — A  person  who  on  oath  declares  that  he  is  ac- 
quainted with  the  language  in  which  records  are  written  will  be 
permitted  to  translate  them.^  A  witness  is  competent  to  act  as 
interpreter  before  the  grand  jury.^  A  next  friend*  or  the  wife* 
of  a  party  is  not  incompetent.  One  not  an  adept  in  the  sign 
language  may  nevertheless  be  sworn  to  interpret  the  evidence  of 
a  deaf  and  dumb  person.^ 

5.  Accuracy  May  be  Impeached. — The  accuracy  of  a  translation 
may  be  impeached  by  one  who  understands  the  language.  The 
question  is  for  the  jury.® 

6.  Interpreter  Not  an  Agent  of  Witness. — An  interpreter  is 
deemed  a  witness  and  not  an  agent  of  the  party  whose  testimony 
he  interprets.  His  testimony  given  on  a  former  trial  cannot  be 
admitted  as  evidence,  unless  satisfactory  reasons  are  shown  for 
his  absence.' 


same,  is  not  admissibfe  in  evidence.     2 
Whart.  Ev.,  §  174. 

1.  Davis  V.  Po  ice  Jury,  19  La.  541. 
A  judge  is  not  bound  to  appoint  a  regu- 
lar sworn  interpreter.  If  there  be  none, 
any  person  competent  to-  translate  the 
evidence  may  be  appointed  as  such. 
Farar  t;.  Warfield,  8  Martin  N.  S.  (La.) 
697. 

2.  People  V.  Ramirez,  56  Cal.  533;  s. 
c,  38  Am  Rep.  73. 

3.  Where  tlie  common  law  rules  ex- 
cluding parties  from  testifying  have 
been  done  away  with,  the  next  friend  of 
a  party  may,  at  the  discretion  of  the 
court,  act  as  interpreter  Swift  v.  Ap- 
plebore,  23  Mich.  253;  Comm.  v.  Kep- 
per,  114  Mass.  278. 

4.  Schutter  v.  Williams  (Ohio),  i 
West.  L.  J.  319. 

5.  Skaggs  V.  State,  to8  Ind.  533. 

But  in  People  v.  Gelabert,  39  Cal. 
663,  it  was  lield  that  a  witness  who  has 
a  very  imperfect  knowledge  of  the  lan- 
guage employed  in  a  conversation,  and 
who  did  not  understand  the  whole  of 
the  conversation,  in  which  a  supposed 
confession  was  made  to  him  by  an  ac- 
cused person,  is  incompetent  to  testify 
as  to  such  confession.  Referring  to  r 
Greenl.  Ev.,  §  218,  where  it  is  stated  as 
a  rule  that  the  whole  of  what  a  pris- 
oner said  on  the  subject,  at  the  time  of 
making  a  confession,  should  be  taken 
togi  ther.  See  also  i  Gr.  Ev.,  ^  214, 
etc.  But  the  same  court  held  that  this 
rule  did  not  prevent  proof  of  a  conver- 
sation between  a  person  indicted  for 
murder,  and  his  victim,  while  alive, 
the  conversation  having  been  partly  in 
Chinese  and  partlj'  in  English,  and 
being  proved,  that  part  of  it  in  English 


oy  persons  present  who  understood  En- 
glish only,  and  that  part  of  it  in  Chinese 
by  persons  present  who  understood 
Chines^,  provided  that  both  the  accused 
and  his  victim  understood  both  languages 
Deaf  and  Dumb  Witness  — A  deaf  and 
dumb  witness  may  be  sworn  and  give 
evidence  by  means  of  tokens  and  signs 
through  an  interpreter.  Ruston'sCase, 
I  Leach  (Eng.)  408;  Steels'  Case,  i 
Leach  451;  State  t'.  DeWolf,  8  Conn. 
93;  Snyder  v.  Nations,  5   Blackf.  (Ind.) 

In  Morrison  v.  Lennard,  3  C.  &  P. 
(Eng.)  127,  it  was  observed  by  Best, 
C.  J.,  that  where  a  deaf  and  dumb  wit- 
ness could  write,  it  would  be  better  to 
make  him  write  his  answers  than  to 
take  his  testimony  in  the  sign  language 
through  an  interpreter. 

6.  U.  S.  V.  Gilbert,  2  Sumn.  (U.  S.) 
19;  Schnier  v.  People,  23  111.  17. 

Where  a  conversation  partly ,  in  a 
foreign  language  has  been  testified  to 
and  interpreted  by  a  witness  on  cross- 
examination,  it  is  not  error  to  refuse  to 
allow  it  to  be  again  detailed,  to  test  the 
correctness  of  the  translation  where 
that  is  not  seriously  questioned.  Ulrich 
V.  People,  39  Mich.  245 

7.  Shearer  v.  Harber,  36  Ind.  536; 
People  T.  Lee  Fat,  54  Cal.  527;  People 
V.  Ah  Yute,  56  Cal'.  119.  The  last  two 
cases  disapprove  in  part,  at  least,  of  i 
Whart.  Ev.,  §  174.  Mr.  Wharton 
there  says  that  the  interpreter's  rendi- 
tion in  court  of  the  foreigner's  testi- 
mony given  at  the  same  time  is  not 
hearsay. 

Interpreters  Between  Parties — That 
is  the  rule  as  to  the  interpreter  of  a  wit- 
ness in  court,   but  it  does  not  apply  to 
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Synopsis. 


INTERROGA  TORIES. 


Definition^ 


7.  Privileged  Communicatioiis. — An  interpreter  is  not  allowed  to 
disclose  the  confidential  communications  made  through  him  be- 
tween attorney  and  client.^ 

8.  No  Judicial  Power. — The  court   in  appointing  an   interpreter, 
cannot  confer  judicial  power  upon  him.^ 

INTERROGATORIES.— See  also  Bills  of  Discovery;  Depo- 
sitions; Equity  Pleadings. 


Definition,  526. 
In  Equity,  527. 

a.  Origin  and  Purpose,  527.    [527' 

b.  Averments  Necessary  as  Bases, 

c.  Necessity  of  Interrogatories,  530 

d.  In     Cases     of    Demurrer     or 

Amendment  to  BUT,  530. 

e.  Filing  and   Serving  of  Inter- 


rogatories, 531. 

f.  Who     May    be     Interrogated i 

Principals;  Rules  of  Privi- 
lege, S3-2- 

g.  Subject  Matter,  534.  [534., 

1.  Matter  Material  to  Plaintiff, 

2.  Matter  Relating  to  Defence, 
At  Law,  534.  [534. 


1.  Definition. — Interrogatories  are  defined  as_material  and  per- 
tinent questions,  in  writing,  to  necessary  points,  not  confessed, 
exhibited  for  the  examination  of  witnesses  or  persons  who  are  to 
give  testimony  in  the  cause.  This  article  treats  of  interrogatories 
to  parties.^ 


an  interpreter  between  parties.  An  in- 
terpreter's statements  of  what  a  party 
said  are  treated  as  identical  with  those 
of  the  party  himself;  and  therefore  may 
be  proved  by  any  person  who  heard 
them,  without  calling  the  interpreter. 
Fabrigas  v.  Mostyn,  11  St.  Tr.  (Eng.) 
171;  McCormick  v.  Fuller,  56  Iowa  43; 
Camerlin  v.  Palmer  Co.,  lo  Allen 
(Mass.)  541. 

Declarations. — Declarations  made  in 
another  language  may  be  interpreted 
and  given  in  ev-idence  through  one  who 
heard  them.  People  v.  Ah  Wee,  48 
Cal.  236. 

Admissions.  —  Where  the  plaintiff 
cannot  speak -English  and  the  defend- 
ant cannot  speak  German,  and  the 
plaintiff's  wife,  understanding  both  lan- 
guages, acts  as  interpreter  between 
them,  the  wife's  statements,  while  act- 
ing as  such  interpreter,  may  be  given  in 
evidence  as  admissions  of  the  husband. 
Schutter  v.  Williams  (Ohio),   i    West. 

L.J.  319-  .    , 

Wlien  Agent. — If  an  interpreter  is  em- 
ployed to  communicate  an  offer,  whichi 
is  accepted,  the  offer  as  communicated 
by  him  is  admissible  in  evidence  against 
his  principal,  for  the  purpose  of  prov- 
ing the  contract,  without  proof  that  he 
truly  interpreted  the  offer  which  he  was 
authorized  by  his  principal  to  commu- 
nicate. Camerlin  v.  Palmer  Co.,  10 
Allen  (Mass.)  539. 

In  Wisconsin,  it   was   held  that  the 


mere  fact  that  parties  contract  through 
an  interpreter  does  not  of  itself  make 
him  their  agent,  so  as  to  bind  them  by 
his  false  translation  of  their  language. 
Diener  v.  Sehley,  5  Wis.  483. 

1.  Parker  v.  Carter,  4  Munf.  (Va.) 
273;  Jackson  v.  French,  4  Wend.  (N. 
Y.)  337;  Andrews  v.  Solomon,  i  Pet. 
(C.  C.)  356;  Du  Barre  v.  Livette, 
Peake's  Cas.  77,  explained  in  Wilson  v. 
Rastall,  4  T.  R.  756. 

2.  Where  the  court,  during  the  trial 
of  a  criminal  case,  instructs  the  inter- 
preter that  whenever  the  witness  un- 
dertakes to  state  something  that  some- 
body else  has  told  him,  he  should 
inform  the  court,  it  would  be  error 
warranting  a  reversal  of  the  judgment 
if  it  appekr  that  such  instructions  were 
acted  upon,  and  that  the  interpreter 
merely  reported  to  the  court  that  the 
witness  ha'd  stated  something  that  had 
been,  told  him  by  somebody,  and  the 
court  had  acted  on  the  bare  statement 
without  requiring  the  interpreter  to  re- 
peat what  the  witness  had  said;  but  ifit 
does  not  so  appear  the  judgment  should 
not  be  disturbed.  People  v.  Wong  Ah 
Bang,  65  Cal.  305. 

3.  Bouvier's  Law  Diet.  A  statute 
providing  that  an  insolvent,  'applying 
for  discharge,  shall  be  examined  on  in- 
terrogatories, does  not  thereby  require 
that  the  interrogatories  shall  be  in 
writing^  although  it  was  said  that  the 
best  and  safest  course  is  to  interrogate 
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In  Equits. 


INTERROGA  TORIES. 


In  Equity, 


Not  many  years  after  the  authorkation  of,  interrogatories  in  the 
actions  at  law,  the  legislation  began  whi,ch  removed  the  disqualifi- 
cation of  parties  as  witnesses.  The  reader  is  therefore  referred  to 
the  article  DEPOSITIONS.  The  article  BiLL  OF  DISCOVERY 
should  also  be  given  attention,  particularly  the  part  relating  to 
statutory  provisions.     See  also  Equity  Pleadings. 

2.  In  Equity — a,  Origin  and  Purpose.— The  practice  of 
putting  special  interrogatories  seems  to  have  been  derived 
from  the  civil  law;^  and  its  object  is  the  prevention  of  evasion  by 
literal  answers  to  the  bill;^  and,  by  detailed  questioning,  the  re- 
freshing of  the  respondent's  recollection.* 


in  writing.  And  this  decision  was 
made,  altiiougii  at  a  somewiiat  earlier 
'  time  tiiere  liad  been  ^  statute  in  force 
requiring  the  insolvent  to  be  examined 
upon  interrogatories  in  writing.  State 
V.  Ludlow,  2  Southard  (N.  J.)  772, 
Southard,  J.,  said:  "What  are  inter- 
rogatories? The  usual  technical  mean- 
ing of  the  word,  in  the  court  of 
chancery,  is  a  question  in  writing;  its 
■ordinary  meaning,  in  common  dis- 
course, is  a  question.  I  do  not  know  of 
any  fixed,  certain  and'  invariable  mean- 
ing in  common  law  courts." 

"It  is  the  seventh  part  of  a  bill  in 
equity.  It  prays  that  the  parties  com- 
plained of  mav  answer  all  the  matters 
contained  in  the  former  parts  of  the 
bill,  not  only  according  to  their  positive 
knowledge  of  the  facts  stated,  but  also 
according  to  their  remembrance,  to  the 
information  they  may  have  received, 
and  to  the  belief  they  are  enabled  to 
form  on  the  subject.  One  of  the  prin- 
cipal ends  of  an  answer  upon  the  part 
of  the  defendant  is,  to  supply  proof  of 
the  matters  necessary  to  support  the 
case  of  the  plaintiif;  and  it  is  there- 
fore required  of  the  defendant,  either  to 
admit  or  to  deny  all  the  facts  set  forth  in 
the  bill,  with  their  attending. circum- 
stances, or  to  deny  having  any  knowl- 
edge or  information  on  the  subject,  or 
any  recollection  of  it,  and  also  to  de- 
clare himself  unable  to  form  any  belief 
concerning  it.  And  this  he  ought  to  do 
fully  and  explicitly,  even  though  no 
special  interrogatories  should  follow  in 
the  bill."  Story  Eq.  PI.  (2nd  ed.),  §  35. 
Costs  of  Interrogatories. — The  costs 
of  preparing  interrogatories,  which 
were  not  used  owing  to  admissions  be- 
ing put  in,  will  be  allowed  on  tajfation 
aa  between  partv  and  party. 

1.  Story  Eq.  PI.  (2nd  ed.),  §  39.  Chief 
Baron  Gilbert,  in  his  History  and  Prac- 
tice of  Chancery,  said:  "By  the   civil 


law,  whep  the  plaintiff  had  put  in  his 
positions  before  the  judge,  the  defend- 
ant was. to  put  in  his  contestations  or 
negations  of  such  positions,  and  the 
-  plaintiff  had  liberty  to  examine  the  de- 
fendant upon  interrogatories,  to  super- 
sede the  necessity  of  proof;  and  these 
were  called  the  Ubellus  articulatus,  and 
was  generally  put  in  after  the  first  act, 
where  the  defendant  had  answered  the 
positions.     .     . 

"We  also  flung  the  positions  and  the 
Ubellus  articulatus  into  one  bill;  and 
hence  it  is  that  the  interrogatories  must 
arise  out  of  the  facts  alleged  in  the  bill; 
that  if  the  intera"ogatories  do  not  arise 
from  the  facts  alleged  in  the  bill,  but 
are  totally  foreign  to  it,  the  defendant 
may  refer  them  for  impertinence;  but  if 
he  does  not,  but  submits  to  answer  them 
as  pertinent,  the  court  will,  generally 
speaking,  oblige  him  to  answer  the  bill, 
unless  the  interrogatories  are  totally 
foreign  and  not  at  all  pertinent  to  the 
bill."     Gilbert's  Forum  Romanum  8g. 

2.  Tyler's  Mitford's  Eq.  PI.  (ed.  of 
1876),  p.  142;  Story  Eq.  PI.  (2nd  ed.), 
(j  35.  The  language  in  Mitford  is  as  fol- 
lows: "But  as  experience  has  proved 
that  the  substance  of  the  matters  stated 
and  charged  in  a  bill  may  frequently  be 
evaded  by  answering  according  to  the 
letter  only,  it  has  become  a  practice  to 
add  to  the  general  requisition  that  the 
defendants  should  answer  the  contents 
of  the  bill,  a  repetition,  by  way  of  in- 
terrogatory, of  the  matters  most  essen- 
tial to  be  answered,  adding  to  the 
enquiry  after  each  fact  an  enquiry  of 
the  several  circumstances  which  may  be 
attendant  upon  it,  and  the  variations  to 
which  it  may  be  subject,  with  a  view  to 
prevent  evasion,  and  compel  a  full  an- 
swer." 

3.  Tyler's   Mitford's  Eq.  PI.   142  (ed. 
of  1876). 

Particular    interrogatories    must   be 
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b.  Averments  Necessary  as  Bases. — The  interrogating  part 
should  coincide  with  the  stating  and  charging  part  of  the  bill. 
For  a  plea  following  negatively  the  charging  part,  will  be  suffi- 
cient, although  the  interrogatories  question  beyond  what  the  bill 
charges.  "^ 

The  rule  is  that  complainant  is  not  only  to  question  in  the  in- 
terrogatory part,  but  he  must  make  charges  in  the  charging  part; 
otherwise  he  cannot  except.  But  it  seems  to  be  a  general  rule 
that  if  defendant,  though  not  bound  to  answer,  do  so,  the  plain- 
tiff by  replying  puts  the  matter  in  issue  properly;  consequently 
that  informality  in  the  manner  of  charging  (for  it  is  no  more)  is  sup- 
plied by  the  answering  to  it;  for  a  matter  may  be  put  in  issue  by 
the  answer,  as  well  as  by  the  bill;  and  if  replied  to,  either  party 
may  examine  with  respect  to  it.*  But  there  are  exceptions. 
Some  relaxation  under  the  act  of  parliament  of  the  strict  rule  is 
rioted  below.^     If  a  distinct   fact   is  alleged   in  the  bill,  plaintiff 


answered,  although  defendant  make 
a  general  denial  of  plaintiff's  case. 
I  Dan.  Ch.  PI.  726;  Hibbert  v.  Durant, 
I  Bro.  C.  C.  503,  cited  in  Prout  v.  Un- 
derwood, 2  Cox  Ch.  135;  Hepburn 
V.  Durand,  i  Bro.  C.  C.503;  Ld.  Red. 
310. 

1.  Thus  in  Clayton  v.  Winchelsea,  3 
Y.  &  Coll.  688,  a  bill  for  tithings  stated 
that  defendant  had  cut  and  carried 
away  timber,  and  the  interrogatories 
were  whether  defendant  had  not  cut 
and  whether  he  had  not  carried  away. 
Defendant  merely  pleaded  that  defend- 
ant had  not  cut  any  wood  which' he  had 
carried  away.  Lord  Abinger,  Ch.  B., 
while  feeling  hesitation,  held  the  plea 
suificient.  See  also  ^e  Morgan,  39  Ch. 
Div  .  316. 

For  other  rules,  see  Bill  of 
Discovery,  z  Am.  &  Eng.  Ency.  of 
Law,  202,  203. 

The  bill  should  set  forth  in  particular 
the  matters  upon  which  the  discovery 
is  desired.  Vague  and  loose  surmises 
do  not  demand  answer.  Story  Eq.  PI., 
§  325.  See  Newkerk  v.  Willett,  2 
Caine's  Cas.  (N.  Y.)  296. 

Interrogatories  need  not  be  answered 
unless  founded  on  averments  in  the  bill. 
Story  Eq.  PI.,  §36;  Bill  in  Equity,  2 
Am.  &  Eng.  Ency.  of  Law,  213,  n. 
5,8. 

2.  Attorney  General  v.  Whorw^ood,  i 
Ves.  Sr.  538. 

Though  under  the  allegation  of  a  fact 
by  bill  the  plaintiflF  may  interrogate  to 
incidental  circiunstances,  he  cannot  as 
to  a  distinct  subject.  Bullock  v.  Rich- 
ardson, n  Ves.  373. 

Where  a  bill  in  chancery  was  filed  for 


an  account,  and  the  defendant,  in  his 
answer,  set  up  an  agreement  under  seal 
between  the  parties,  in  defence,  it  wa& 
held  that  the  complainant  could  not 
prove  the  agreement  to  be  fraudulent, 
as  there  was  no  allegation  of  fraud  in 
his  bill.  James  v.  McKernon,  6  Johns. 
(N.  Y.)  S43- 

Every  material  matter  should  be  put 
in  issue  by  the  pleadings;  and  no  inter- 
rogatories can  be  filed  which  do  not 
arise  from  or  relate  to  some  fact 
charged  in  the  complainant's  bill. 
Woodcock  V.  Bennet,  i  Cow,  (N.  Y.> 
734;  James  v.  McKernon,  6  Johns.  (N. 
Y.)  543.  See  also  Story  Eq.  PI.,  ijf,  28, 
85.3;  J°'''^0"  ^'- Jo'"don,  3   Swanst.  473. 

Interrogatories  cannot  compel  dis- 
covery on  distinct  matters  not  included 
in  allegation  or  charge.  :  Dan.  Ch,  PI. 
377;  Mechanics'  Bank  v.  "Levy,  3  Pai, 
(N,  Y,)  606;  Consequa  v.  Fanning,  3 
Johns,  Ch.  (N.  Y.)  596;  Johnhan  v. 
Child,  I  Bro,  C.  C.  94."  All  beyond  such 
are  idle  Kisor  v.  Stancifer,  Wright 
(Ohio)  323. 

What,  in  an  answer  in  chancery,  is 
responsive  to  the  bill,  is  to  be  deter- 
mined by  the  allegations  in  the  bill,  and 
not  by  the  interrogatories.  The  inter- 
rogatories can  neither  limit  nor  ex- 
tend the  defendant's  obligation  to 
answer.  McDonald  v.  McDonald,  16 
Vt.  630.  A  defect  in  the  charging  part 
cannot  be  supplied  by  a  subsequent  in- 
terrogatory. Parker  •&.  Carter,  4  Munf. 
(Va.)  273;  Barton's  Eq.  Prac.  (Rich- 
mond, 1881)  264. 

3.  Parliainent  (15  and  16  Vict,  ch. 
86)  having  required  plaintiff  to  state  in 
his  bill  the  facts  on  which  he  relied,  it 
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may  enquire  into  everything  incidental;  what,  how,  when,  etc.* 
And  it  is  sufficient  if  an  interrogatory  is  founded  upon  a  state- 
ment in  the  bill  which  is  inserted  therein  merely  as  evidence  in 
support  of  the  main  charges.*  If  the  complainant  conceives,  from 
any  matter  offered  by  the  plea  or  answer,  that  his  bill  is  not 
properly  adapted  to  his  case,  he  may  obtain  leave  to  mend  his 
bill,  and  suit  it  to  the  defence,  or  he  may  file  a  supplemental 
bill.* 


■was  held  that  as  to  matters  not  issuable, 
and  on  which  plaintiff  does  not  "rely," 
defendant  could  now  be  required  to  an- 
swer interrogatories,  although  no  state- 
ment of  those  matters  was  made  in  the 
bill.  A  bill  contained  no  charge  of 
documents  in  defendant's  possession; 
nevertheless  he  was  required  to  answer 
fully  interrogatories  respecting  them. 
Exception  to  his  answer  for  insufficiency 
was  sustained.  Terry  v.  Turpin,  Kay, 
app.  49;  s.  c,  18  Jur.  584. 

So  in  Parkinson  v.  Chambers,  1  K. 
&  J.  72,  it  was  held  that  documents 
must  be  produced  by  defendant  that 
plaintiif  may  prove  that  the  statute  of 
limitations  has  not  run  against  the  in- 
strument in  suit,  although  the  bill  con- 
tained no  charge  of  documents. 

"In  the  present  case  the  bill  does  not 
contain  the  charge  of  books  and  papers, 
it  being  the  settled  practice  of  the 
court,  since  the  act  of  parliament  vyhich 
requires  the  bill  to  contain  only  state- 
ments of  fact,  to  regard  charges  of  the 
evidence  relied  on  as  unnecessary,  ex- 
cept when  they  are  required  to  point  to 
particular  evidence,  as  in  the  case  of 
admissions  and  the  like.  Upon  the 
statement  of  facts  contained  in  the  bill, 
interrogatories  are  exhibited,  and  the 
court  has  not  been  very  precise  in  lim- 
iting the  extent  of  them;  and  I  have 
myself  held  that  the  charge  of  books 
and  papers  is  not  necessary  to  give  a 
right  to  interrogate  as  to  the  point,  the 
act  pointing  out  that  it  was  desirable  to 
omit  from  the  bill  all  extrinsic  matters 
not  constituting  facts  in  the  cause." 
Mansell  v.  Feeney,  2  Johns.  &  Hem. 
313- 

Interrogatories  as  to  particular  docu- 
ments must,  however,  be  answered. 
Catt  V.  Tourle,  18  Weekly  Rep.  (Eng.) 
966.  The  fact  of  a  general  affidavit,  in 
.  the  usual  form,  as  to  documents,  having 
been  filed,  is  not  a  sufficient  reason  for 
refusing  to  answer  an  interrogatory  in- 
quiring as  to  particular  documents.  See 
also,  as  to  documents,  Answer,  1  Am. 

:  Eng.  Ency.  of  Law,  602,  par.  5  and 


note. 


II  C.  of  L.- 
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Vice-Chancellor  Kindersley 
went  further  still.  He  said  that  the  non  - 
sense  of  the  old  forms  was  meant  to  be 
gotten  rid  of  by  the  act.  And .  he  held 
that  it  is  no  longer  necessary  to  intro- 
duce charges  suggesting  imagined  facts 
to  found  an  interrogatory;  so  that  where 
a  bill  charged  the  existence  of  a  mort- 
gage known  to  the  plaintiff,  but  did  not 
charge  that  there  were  others,  an  inter- 
rogatory, "whether  there  were  others, 
was  held  to  be  correct.  Marsh  v.  Keith, 
I  Drew  &  Sm.  [i860]  342;  s.  c,  Jur.  N. 
S.  1 182.  See  also  Hudson  v.  Grenfell, 
3  Giff.  (Eng.)  388;  s.  c,  8  Jur.  (N.  S.) 
§78. 

The  practice  in  England  now  is  to 
produce  documents  at  chambers,  as  be- 
ing cheaper  and  more  summary  than 
the  old  interrogatory  way  of  getting  at 
them.  PifFard  v.  Beeby,  L.  R.,  i  Eq. 
623;  s.  c,  12  Jur.  N.  S.  117. 

1.  Bulloch  V.  Richardson,  11  Ves. 
375;  Faulder  v.  Stuart,  11  Ves.  296; 
note  to  Clarke  v.  Turton,  11  Ves.  240; 
note  to  Mucklestone  1).  Brown,  4  Ves. 
52.  Under  the  general  charge  as  to  the 
fact  of  payment,  the  plaintiff  may  in- 
terrogate as  to  all  the  circumstances 
that  go  to  prove  or  disprove  the  truth 
of  the  fact,  as  when,  where,  etc.,  with- 
out particular  charges.  Faulder  v. 
Stuart,  II  Ves.  296;  Story  Eq.  PL,  5  37; 
Cooper  Eq.  PI.  12. 

2.  Mechanics'  Bank  v.  Levy,  3  Pai. 
Ch.  (N.  Y.)  606. 

In  action  to  recover  land,  plaintiff 
may  interrogate  upon  what  is  relevant 
to  his  own  case,  notwithstanding  the 
rule  that  forbids  plaintiff  in  ejectment 
from  recovering  on  the  weakness  of  his 
adversary's  title.  Where  plaintiff 
claimed  as  assignee  of  certain  coheir- 
esses, he  was  permitted  to  interrogate 
defendant  as  to  the  pedigree  of  the 
heiresses,  and  as  to  certain  declarations 
of  defendant  that  the  latter  held  as 
trustee  for  the  late  owner  and  her  heirs, 
even  though  plaintiff  had  other  means 
of  proving  the  same  things.  Lyell  v. 
Kennedy,  8  App.  Cas.  217. 

3.  Kent,  C.  J.,  in  James  v.  McKer- 
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c.  Necessity  of  Interrogatories. — The  interrogating  part  of  the 
bill  is  not  absolutely  necessary.  Full  answers  or  full  denials  by 
defendant  accomplish  the  object  of  interrogatories,  though  these 
be  omitted.  In  the  old  forms  of  bills  there  were  no  special  inter- 
rogatories.i  Their  use  in  sifting  the  conscience  and  refreshing 
the  memory  of  respondent  has  already  been  mentioned,  and  in 
practice  they  are  said  to  be  almost  universal,  except,  in  amicable 
suits.* 

In  Vermont,  a  bill  containing  no  interrogatories  was  said  to  be 
defective.*  But  in  Pennsylvania  interrogatories  were  said  not  to 
be  indispensable  to  a  bill  in  equity.*  In  Massachusetts,  the  in- 
terrogatory as  part  of  a  bill  has  been  regarded  as  necessary;*" 
but  in  the  case  in  which  this  was  said,  the  court  said  also  that 
they  would  grant  relief  upon  plaintiff's  correcting  the  defect.® 
And  a  prayer  that  defendant  answer  to  the  matters  alleged  has 
been  held  a  good  general  interrogatory.''  It  was  held  by  Chan- 
CELLOR  Kent  that  the  general  interrogatory  was  enough  to 
satisfy  the  rule,  and  that  special  interrogatories  were  nbt  indis- 
pensable.* And  this  would  appear  to  be  the  law,  especially  in 
view  of  the  fact  that  the  bills  in  old  times  did  not  contain  special 
interrogatories,  which  came  into  use  because  it  was  found  that 
defendants  artfully  confined  themselves  to  the  letter  of  the  general 
interrogatory,  or  else  did  honestly  forget  things  whereof  the 
special  interrogatory  served  to  remind  them.^ 

d.  In  Cases  of  Demurrer  or  Amend'ment  to  Bill. — Demurrer  to 
the  bill  does  not  relieve  plaintiff  from  the  necessity  of  seeing 
that  his  interrogatories  are  filed  within  the  time  limited.^**  It 
seems  that  a  defendant  cannot  protect  himself  from  answering  a 

non,  6  Johns.   (N.    Y.)   564.     And  see  require  a  full  answer  to  all  the  matters 

Thomas  v.  Graham,  Walk.  (Mich.)  117.  alleged."  Rule  1,  app.  581,  37  Me.  Rep. 

1.  Lord  Eldon,  in  Partridge  v.  When  the  practice  in  England  was 
Haycraft,  11  Ves.  Jr.  574;  Story  Eq.  PI.,  to  put  the  interrogatories  in  the  bill,  the 
4  38;  Cooper  Eq.  PL,  11,  12.  particular  ones  each  defendant  was  to 

2.  See  Story's  Eq.  Plead.  (2nd  ed.),  §  answer  were  specified  in  a  note  at  the 
38,  note  3.            .  fcfot  of  the  bill.      And   such  is  the  rule 

3.  Shed  V.  Garfield,  5  Vt.  39.  adopted   by  the  United  States  supreme 

4.  Eberly  v.  GrofF,  21  Pa.  St.  256.  court,     i  Dan.  Ch.  PI.,  *376,  n. 

5.  Belknap  t).- Stone,  i  Allen  (Mass.)  See  generally  Story  Eq.  PI.  (2nd  ed.), 
572.  §  38;  Methodist  etc.  Church  v.  Jaques, 

6.  See  infra,  this  title,  Filing  and  i  Johns.  Ch.  (N.  Y.)  65;  Hagthorp  v. 
Serving  Interrogatories.  Hook,  i  Gill  &J.  (Md.)  270;  Salmons. 

7.  Ames  V.  King,  9  Allen  (Mass.)  Claggett,  3  Bland  (Md.)  125;  Bank  of 
258,  where  also  the  "conclusion"  was  Utica  v.  Messereau,  7  Paige  (N.  Y.) 
AeW  sufficient  though  the  interrogatory  517;  Cugler  i;.  Bogert,  3  Paige  (N.Y.) 
was  coupled  with  prayer  for  process,  186;  Parkinson  v.  Trousdale,  3  Scam, 
and  was  followed  by  a  prayer  for  spe-  (111.)  380;  Mass.  Chanc.  Rules,  rule  5. 
cific  and  general  relief.  Plaintiff  may  See  also  Kisor  xt.  Stancifer,  Wright 
propose  specific  interrogatories  in  a  (Ohio)  324;  Ames  v.  King,  9  Allen 
proper  case.     Mass.  Chanc.  Pr.,  rule  4.  (Mass.)  258;  Perry   v.  Turpin,   18  Jur. 

8.  Methodist  Church  v.  Jaques,  i  594;  Attorney  General  t;.  Rees,  12  Beav. 
Johns.  Ch.  (N.  Y.)  75.  54;  Jordan  v.  Jordan,  16  Ga.  446;  Pitts 

9.  Under  Chancery  rules  in  Maine,  v.  Hooper,  16  Ga.  442. 

"A  general  interrogatory  only  shall  be        10.  Harding  v.  Pingey,  10  Jur.  N.  S. 
introduced,  and  it  shall  be  sufficient  to    873. 
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particular  interrogatory  on  the  ground  that  had  he  chosen  he 
could  have  demurred  to  the  whole  bill.*  Where  he  amends  his 
bill,  interrogatories  may  be  filed  in  due  time  as  to  the  amend- 
ments ;  but  this  does  not  enable  plaintiff  to  go  back  to  the  origi- 
nal— if  the  time  for  interrogating  as  to  it  has  gone  by — and 
.question  as  to  it.*  Plaintiff  cannot  oppress  defendant  by  re- 
quiring him,  after  amendment  to  bill,  to  reanswer  interrogatories 
already  answered  in  the  interrogatories  to  the  original  bill.* 
Special  application  for  leave  to  interrogate  original  defendants  as 
to  the  original  bill  is  necessary  where  that  examination  is  desired.* 
In  the  case  of  new  defendants,  added  by  amendments,  the  inter- 
rogatories may  extend  to  the  whole  bill,  the  bill  being,  as  to 
them,  original ;  but  a  new  set  of  interrogatories  must  be  filed,  as 
the  old  ones,  if  any,  cannot  be  amended  as  to  the  new  defend- 
ants.^ 

e.  Filing  and  Serving  of  Interrogatories. — Where  a  written  bill 
was  filed,  it  was  held  that  the  interrogatories  could  be  filed  with- 
out waiting  for  the  printed  bill.®  A  second  set  of  interrogatories 
to  the  same  bill  may  be  filed  if  the  time  for  filing  interrogatories 
has  not  expired,  without  order,  as  against  defendants  who  were 
not  previously  interrogated.'  If  the  time  has  expired,  an  order 
is  necessary.^  If  the  interrogatories  first  filed  have  not  been 
answered,  plaintiff  may  obtain  an  order  amending  them  so  as  to 
reach  such  other  defendants.® 


1.  Marsh  v.  Keith,  6  Jur.  N.  S.  1182. 

2.  Hardiftg  v.  Pingey,  10  Jur.  N.  S. 
873;  Southampton  Boat  &  Pier  Co.  v. 
Rawlins,  12  Week.  Rep.  (Eng.)  285. 
Plaintiff  filed  no  interrogatories  to  the 
amended  bill  within  the  time  in  that 
behalf  limited.  The  defendant  put  in  a 
voluntarj'  answer.  Then  the  plaintiff 
amended  the  bill,  and  filed  interroga- 
tories extending  to  the  whole  bill  as 
amended,  and  not  to  the  amendments 
iilone.  The  defendant  put  in  an  answer 
to  the  interrogatories  on  the  amend- 
ments only,  and  put  in  no  answer  to 
the  interrogatories  which  went  to  the 
matter  in  the  original  bill,  insisting  that 
his  voluntary  answer  must  be  taken  to 
be  a  complete  and  sufficient  answer  to 
everything  in  the  original  bill.  The 
plaintiff  excepted.  Held,  that  the  an- 
swer to  the  amendments  only  was  suf- 
ficient. But  the  court  has  power,  in 
such  case,  on  special  application,  to  give 
the  plaintiff  leave  to  file  interrogatories, 
and  compel  a  full  answer  to  the  original 
hill.  Denis  v.  Rochussen,  4  Tur.  N.  S. 
498.  ^ 

3.  Drake  v.  Syraes,  2  De  G.  F.  &  J. 
■Si.    See  also  Attorney  Generally.  Rees, 

12  Beav.  50. 


Where  the  statement  of  a  bill  em- 
ploys a  word  or  phrase  according  to  a 
certain  meaning,  and  the  interroga- 
tory accompanying  the  statement  is 
responded  to  according  to  such  sense, 
and  afterwards  amendment  is  made  of 
the  bill  wherein  the  language  is  used 
for  a  different  meaning,  the  defendant 
can  only  be  made  to  answer  as  to  the 
new  meaning,  by  a  special  requirement 
oy  plaintiff  so  to  do.  Attorney  General 
V.  Rees,  12  Beav.  50. 

4.  Denis  v.  Rochussen,  4  Jur.  N.  S. 
29S;  Southampton  Steamboat  Co.  v. 
Rawlins,  12  Week.  Rep.  (Eng.)  285;  At- 
torney General  v.  Rees,  12  Beav.  50,54. 

6^  Quoting  I  Dan.  Ch.  PI.  *485, 
whfch  cites  Braithwaite's  Pr.  310. 

6.  Lambert  v.  Lomas,  9  Hare  app. 
291. 

7.  Quoting  I  Dan.  Ch.  PI.  *485; 
Braithwaite's  Pr.  35. 

8.  I  Dan.  Ch.  PI.  *486. 

9.  I  Dan.  *486;  Braithwaite's  Man- 
ual 183.  Daniell  also  states  that  the 
order  to  amend  must  express  the  object, 
and  that  the  defendant  as  against  whom 
the  interrogatories  were  first  filed  must 
be  served  with  a  copy  of  the  interroga- 
tories as  amended. 
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The  English  general  orders  provide  for  service  of  interroga- 
tories on  defendants  without  the  jurisdiction,  the  decree  of  the. 
court  to  limit  a  time  within  which  defendant  must  plead,  answer,, 
or  demur,  or  obtain  from  the  court  further  time  to  make  defence 
to  the  bill.*  The  application  for  leave  to  serve  abroad  is  ex 
parte,  and  the  English  practice  requires  affidavit.^ 

f.  Who  May  be  Interrogated — Principals— Rules  of  Privilege:- — 
A  guardian  ad  litem  of  an  idiot  or  lunatic  cannot  be  compelled  to 
answer  interrogatories.* 

A  party  is  not  excused  from  answering  interrogatories  on  the 
ground  that  they  are  as  to  matters  which  are  not  within  such 
party's  own  knowledge,  but  are  only  within  the  knowledge  of  his. 
servants  or  agents,  if  derived  in  the  course  of  their  employment ; 
and  he  is  bound  to  obtain  the  information  from  such  agents  or 
servants,  unless  he  show  that  it  would  be  unreasonable  to  require 
him  to  do  so,  as  that  either  such  agents  or  servants  have  left  his 
employment,  or  it  would  occasion  unreasonable  expense  or  an 
unreasonable  amount  of  detail  or  the  like.'*     But  it  is  advisable 


"And,  generally,  interrogatories  may 
be  amended  under  an  order  as  of  course, 
to  be  obtained  on  motion,  or  on  peti- 
tion at  the  rolls,  at  any  time  before  an 
answer  is  put  in."  i  Dan.  *486;  citing 
Braithwaite's  Pr.  309. 

Cross  Suits. — Where  plaintiff  in  the 
original  suit  fails  to  file  interrogatories 
in  the  time  limited,  and  the  cross  plain- 
tiff files  interrogatories  in  due  time,  the 
original  plaintiff  loses  his  right  to  an- 
swer before  he  answers  the  cross  bill. 
For  when  the  interrogatory  time  has 
expired,  defendant  is  in  the  position  of 
a  person  not  called  on  to  answer;  and 
this  is  not  altered  by  the  court's  indul- 
gence giving  plaintiff  further  time  to 
file  his  interrogatories.  Garwood  v. 
Curteis  10  Jur.,  N.  S.  199,  Sir  W.  P. 
Wood,  V.  C. 

So  under  the  old  rule,  plaintiff  amend- 
ing bill  after  cross  bill  filed,  thereby  lost 
priority  regarding  the  new  matter. 
Garwood  v.  Curteis,  10  Jur.  N.  S.  199. 

The  original  bill  is  to  be  first  an- 
swered; but  if  the  plaintiff  after  "the 
cross  bill  filed,  amend  his  bill,  he  loses 
his  priority.  Steward  v.  Roe,  2  P. 
Wms.  435;  Child  -o.  Frederick,  i  P. 
Wms.  266;  Longf.  Burton,  2  Atk.  218; 
Noel  V.  King,  2  Madd.  392. 

And  this  is  so,  although  the  amend- 
ment is  made  after  an  order  extending 
original  plaintiff's  time  to  answer  cross 
bill  until  after  original  defendant  has  an- 
swered original  bill ;  but  as  such  order, 
when  made,  was  regular,  and  is  only . 
discharged  because  of  the  amendment. 


it  is  to  be  discharged  without  costs. 
Johnson  v.  Freer,  2  Cox  Ch.  371. 

In  Neiv  Jersey,  a  statute  provides 
that  a  cross  bill  need  not  be  answered 
by  the  original  plaintiff  till  his  own  bill 
has  been  answered  by  the  cross  plain- 
tiff. Williams  v.  Carle,  2  Stockt.  Ch. 
(N.  J.)  544- 

But  where  the  amendment  is  before 
notice  of  the  cross  bill,  the'  priority  is 
not  lost.     Gray  v.  Haig,  13  Beav.  (Eng.> 

65- 

X.  Ord.  10,  7  (i),  (2);  I  Dan.  Ch.  PI. 
*48i. 

2.  I  Dan.  Ch.  PI.  *48i.  This  is  no 
doubt  the  universal  rule. 

3.  Vol.  2,  p.  203,  etc.;  vol.  i,p.  604, 
note;  608  notes;  Ingram  v.  Little,  11  Q^ 
B.  Div.  251;  Leving  v.  Calverly,  Prec. 
Ch.  229,  is  not  followed  in  this  respect., 

4.  2  Am.  &  Eng.  Fncy.  of  Law,  204. 
In  an  action  by  cargo  owners  against 
the  owners  of  a  ship,  for  a  Ibss  alleged 
to  have  arisen  from  negligence  in  the 
navigation  of  such  ship  by  which  she  was 
run  ashore  and  was  stranded,  an  an- 
swer by  the  defendants  to  interroga- 
tories as  to  what  was  done  by  those  on 
board  with  regard  to  such  navigation  at 
the  time  of  the  accident,  which  stated 
in  substance  that  the  defendants  were 
not  on  board  at  the  time  and  had  no 
knowledge  or  information  respecting 
the  matters  enquired  into,  except  as  ap- 
peared by  the  protest  of  which  the 
plaintiffs  had  had  inspection,  was  held 
insufficient,  as  it  did  not  appear  that 
there  was   any  difficulty  in  the  defend- 
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to  interrogate  expressly  as  to  the  servants'  knowledge,  if  this  is 
wfinted.* 

Of  course,  the  universal  rule  that  a  party  cannot  be  compelled 
to  criminate  himsfelf  or  expose  himself  to  penalties,  holds  good 
here.    Nor  can  he  be  deprived  of  the  other  rules  as  to  privilege.* 

The  English  practice  is,  however,  to  allow  these  interrogatories, 
leaving  to  defendant  the  option  of  answering,  except  that  if  they 
do  not  appear  to  be  put  bona  fide  for  information  in  the  action, 
but  with  the  ulterfor  object  of  showing  that  the  party  interrogated 
has  committed  a  criminal  offence,  the  court  will,  in  the  exercise 
of  its  discretion,  disallow  them.^ 


ants'  obtaining  the  required  information 
from  those  who  were  in  charge  of  the 
ship  at  the  time  of  the  accident.  Bolc- 
kow  V.  Fisher,  lo  Q^.  B.  D.  i6i,  decided, 
it  is  true,  under  the  new  English  su- 
preme court  rules  of  1883,  but  the  old 
chancery  practice  was  discussed,  and 
stated  to  be  in  accordance  with  this  de- 
cision. 

In  Attorney  General  v.  Rees,  12 
Beav.  50,  the  question  regarded  the 
■working  of  a  mine.  It  was  held 
.that  defendant,  the  mine  owner,  was 
hound  to  answer  not  only  with  respect 
to  his  own  knowledge,  but  to  obtain  in- 
formation from  the  persons  by  whom, 
as  his  agent,  the  act  inquired  of  was 
■done. 

1.  Rasbotham  v.  Shropshire  Union 
Ry.,  48  L.  T.  N.  S.  902. 

2.  Vol.  I,  p.  601;  Marsh  v.  Keith,  6 
Jur.  N.  S.  1 182;  Wich  v.  Parker,  22 
Beav.  59;  s.  c,  2  Jur.  N.  S.  582;  Webb 
■V.  East,  5  Ex.  Div.  108;  Martin  v. 
Treacher",  16  C^ B.  Div.  507;  Orme  t). 
Crockford,  13  Price  376;  United  States 
V.  McRae,  L.  R.,  3  Ch.  79;  Sloman  v. 
Kelly,  4  G.  &  C.  169;  Boteles  v.  Ailing- 
ton,  3  Atk.  457;  Adams  v.  Porter,  i 
Cush.  (Mass.)  170;  Mahanke  v.  Cle- 
land,.76  la.  401;  Northrop  v.  Hatch,  6 
Conn.  363;  Skinner  v.  Judson,  8  Conn. 
S33;  Marshall  v.  Riley,  7  Ga.  367. 

It  was  held  in  one  case  that  a  plain- 
tiff is  entitled  to  an  answer  as  to 
whether  or  not  certain  documents 
(claimed  by  the  defendant  in  his  affi- 
davit to  be  privileged)  relate  to  a  cer- 
tain deed,  and  as  to  what  are  the  grounds 
on  which  such  privilege  is  claimed. 
Catt  V.  Touble,  18  Week.  Rep.  (Eng.) 
966. 

Where  one  defendant  claims  privi- 
lege, averring  that  the  information  came 
to  him,  "by  virtue  of  my  employment 
as  the  solicitor  of  [another]  defendant," 
;this  was  held  not  enough,  for  it  was  not 


equivalent  to  an  assertion  that  the  in- 
formation came  to  him  from  the  client, 
or  in  some  other  way  conferring  privi- 
lege. Marsh  v.  Keith,  6  Jur.,  N.  S. 
1 182. 

Usury. — The  New  Tork  statute  of 
1837  allowing  discovery  of  usury,  so  as 
to  deprive  lender  of  the  money  actually 
loaned,  as  well  as  the  legal  and  the 
usurious  interest,  was  in  one  case  held 
constitutional.  Perrine  v  Striker,  7 
Pai.  Ch.  (N.  Y.)  598.  Before  the  statute, 
the  discovery  would  have  been  refused. 
Perrine  v.  Striker,  7  Pai.  Ch.  (N.  Y.) 
598;  Mauran  v.  Lamb,  7  Cow.  (N.  Y.) 
174;  opinion  by  Sir  P.  York,  after- 
wards Lord  Hardwicke,  in  Sel.  Cas. 
by  a  Solicitor,  19;  Hogshead  v.  Baylor, 
16  Graft.  (Va.)  99. 

3.  Kerr  on  Discovery,  270.  That 
they  will  be  allowed.  Bartlett  v.  Lewis, 
104  E.  C.  L.  249;  Fisher  v.  Owen,  8  Ch. 
Div.  645. 

In  Tupling  v.  Ward,  6  H.  &  N.  749, 
the  exchequer  refused  to  allow  such  an 
interrogatory.  The  discretion  of  the 
court,  thus  exercised,  was  in  regard  to 
questions  in  libel  suit,  whether  defend- 
ant was  the  author,  etc. 

That  they  will  not  be  allowed  where 
the  offensive  design  alluded  to  in  the 
text  exists:  Baker  v.  Lane,  3  H.  &  C. 
544,  explained  in  Bickford  v.  Darcy,  L. 
R.  I  Exch.  357. 

Nor  will  they  be  allowed,  where  the 
very  end  of  the  suit  is  to  inflict  penalty. 
Chadwick  v.  Chadwick,  22  L.  J.  (Ch.) 
329.  A  common  informer  cannot  have 
interrogatory  allowed.  Hunnings  v. 
Williamson,  102  B.  D.  459;  Martin  v. 
Treacher,  16  Q^  B.  Div.  507.  So  that 
Society  of  Apothecaries  v.  Notting- 
ham, W.  N.  for  1875,  259,  must  be 
regarded  as  overruled. 

Perhaps  in  actions  for  exemplary 
damages,  defendant  might  make  the 
same  objection. 
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g.  Subject  Matter — i.  Matter  Mater  ml  to  Plaintiff. — Plaintiff 
may  exact  discovery  as  to  all  matters  of  fact  which,  being  well 
pleaded  in  the  bill,  are  material  to  the  plaintiil's  casCj  Bind  which 
defendant  does  not,  by  his  pleading,  admit.*  In  foreclosure 
bills,  the  practice  prevails  of  interrogating  as '  to  encymbrances. 
other  than  that  of  plaintiff,  in  order  that  if  there  are  any  others, . 
the  owners  may  be  made  parties.* 

Where  certain  stenographic  notes,  which  defendant  moved, 
should  be  produced  by  plaintiff,  were  taken  in  proceedings  form- 
ing part  of  the  very  dispute  between  the  parties,,  although  in 
another  stage  or  action,  it  was  held  that  the  notes  must  be  pro- 
duced, although  they  had  been  taken  at  plaintiff's  own  expense 
and  in  anticipation  of  other  proceedings  by  him.* 

2.  Matter  Relating  to  Defence, — But  the  right  is  limited  to  dis- 
covery of  such  material  facts  as  relate  to  "  plaintiff's  case ; "  it 
does  not  extend  to  discovery  of  the  manner  in  which  defendant's 
case  is  to  be  exclusively  established.* 

But  while  the  adversary  cannot  be  made  to  expose  his  case,  it 
would  seem  that  he  must  give  some  idea  as  to  its  nature,  to  pre- 
vent surprise.* 

3.    At    Law — (See    Bill   of    Discovery;    Depositions;. 


The  question-  whether  the  defendant 
or  the  court  is  the  judge  whether  the 
answer  will  criminate  him  is  not  dis- 
cussed here.  The  authorities  at  hand 
at  the  instant  are  Osborn  -u.  London 
Dock  Co.,  10  Exch.  6g8;  Fisher  v. 
Ronalds,  I2  C.  B.  762;  74  E.  C.  L.  R.; 
Short  V.  Mercier,  3  Mac.  &G.  205;  Best 
On  Ev.  rand  ed.)  162;  2  Phill.  Ev.  488; 
Taylor  Ev.,  §  1071;  Parkhurst  v.  Low- 
den,  2  Swanst.  203;  Chambers  v. 
Thompson,  4  Bro.  C.  C.  433;  People  v. 
Mather,  4  Wend.  (N.  Y.)  253;  Gar- 
betts'  Case,  i  Den.  C.  C.  236.  In  Lamb  v. 
Munster,  10  Q^  B.  Div.  1 10,  it  was  held 
that  the  defendant  would  not  be  held  to 
any  form  of  words  in  his  affidayit  that 
the  tendency  of  his  answer,  if  given, 
would  tend  to  criminate  him.  if  from 
the  question  and  the  circumstances  such 
tendency  seemed  likely.  And  held,  in 
an  action  of  libel,  where  defendant  was 
asked,  in  effect,  whether  he  published 
the  libel,  that  the  answer  here  quoted 
was  sufficient,  viz  :  "I  decline  to  answer 
all  the  interrogatories  upon  the  ground 
that  my  answer  to  them  'might'  tend  to 
criminate  me."  See  also  Adams  v. 
Bartley,  r8  Q^B.  Div.  625;  Malone  v. 
Fitzgerald,  18  L.  R.  (Ir.)  187. 

1.  Bidder  -u.  Bridges,  29  Ch.  Div.  29; 
Lyell  V.  Kennedy,  8  App.  Cas.  223; 
Commissioners  of  Sewers  v.  Glasse,  L. 
R.,  15  Eq.  302.     Compare  Ivy  v.  Keke- 


wich,  2  Ves.  679;  Lowndes  v.  Davies,  6" 
Sim.  468;  Eades  -v.  Jacobs,  3  Exch.  Div. 
335;  Hoffman  v.  tostill,  L.  R.,  4  Ch. 
673;  Wigram  on  Discovery,  286. 

2.  I  Dan.  Ch.  PI.  *277,  «.  6;  Story's. 
Eq.  PI,,  \  193,  n. 

Interrogatories  filed  in  a  foreclosure-  . 
suit  instituted  by  mortgage  bondholders 
of  a  railroad  company,  respecting  the 
acts,  plans,  intentions  or  papers  of- 
companies  or  organizations  formed  for 
the  purpose  of  buying  the  road,  should 
it  be  offered  for  sale,  are  irrelevant,  and 
need  not  be  answered.  Robinson  Jv 
Phila.  R.  Co.,  28  Fed.  Rep.  34a. 

3.  StenograpMc  Notes  Of  EvldsEce. — 
Rawstone  -v.  Preston  Corporation,  30- 
Ch.  Div.  116. 

But  this  is  not  to  be  extended  so  as  to 
allow  discovery  of  documents,  short- 
hand notes,  of  proceedings  against  other 
parties  in  a  distinct  action.  Nordon  v. 
Defries,  8  Q^  B.  Div.  508. 

4.  Wigram.  on  Discovery,  286;  Sto. 
Eq.  Pl.,_|  572;  2  Am.  &  Eng.  Ency.  of 
Law,  263. 

But  in  Adams  v.  Porter,  1  Gush. 
(Mass.)  170,  it  was  said  that  the  rule  pro- 
hibiting prying  into  the  adversary's  title 
was  inapplicable  in  Massachusetts. 
See  also  Haskell  v.  Haskell,  3  Cush.. 
(Mass.)  543. 

5.  See  Cayley  v.  Sandycroft  Brick  etc. 
Co.,  33  W.R.  (Eng.)  577,  Pearson,  J.. 
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Equity  Pleadings) —  Compelling  of  Answers — Default. —The 
courts  have  exerted  several  powers  to  compel  answers  to  the 
statutory  interrogatories.  The  practice  probably  is  first  to,  enter 
a  rule  or  order  on  the  adversary  to  answer,^  unless  this  has  al- 
ready been  done  at  the  filing  of  the  interrogatories.  This  order 
having  been  made,  on  noncompliance,  attachment  of  the  adver- 
sary's person  upon  order  of  court  therefor  seems  to  be  one  au- 
thorized mode,  or  default.^  In  Alabama,  the  legislature  has 
authorized  attachment,  or  continuance,  or  the  entry  of  judgnient 
as,  by  default.*     An  order  directing  dismissal  of  plaintiff's  suit 


1.  See  Rapalje  on  Contempt,  3  Am. 
&  Eng.  Ency.  of  Law,  tit.  Contempt. 
Comfare  Depositions,  5  Am.  &  Eng. 
Ency.  of  Law,  600,  n.  Under  Georgia 
act  1847,  order  made  in  open  court  was 
requisite  to  require  adversary's  answer. 
By  act  1850,  the  order  could  be  ob- 
tained either  in  term  time,  or  in  vaca- 
tion from  a  judge  of  the  superior  or 
justice  of  the  inferior  court,  neither  to 
have  jurisdiction,  however,  to  act  in  u 
case  pending  in  a  court  of  the  other. 
Tillinghast  v.  Nourse,  14  Ga.  641. 

Interrogatories  cannot  be  taken  as 
confessed  on  default  in  answer  without 
order  of  court  directing  thern  to  be  an- 
swered within  a  given  time,  and  notice 
of  such  order  given  to  the  party  inter- 
rogated. Lapene  v.  Riche,  15  La.  An. 
612. 

lil  Louisiana,  no  order  to  answer  is 
requisite  unless  the  answers  are  to  be 
made  in  open  court;  and  the  interroga- 
tories, if  unanswered  without  cause 
shown,  will  be  taken  for  confessed  at 
the  trial  .without  further  notice.  Sea- 
man V-  Babington,  ii  La.  An.  173. 

In  Louisiana,  order  on  garnishee  to 
answer  is  not  essential;  service  of  peti- 
tion, containing  the  interrogatories  and 
citation,  is  suificient  warning.  Par- 
mely  «.  Bradbury,  13  La.  353;  Sturgls 
•w.  Kendall,  2  La.  An.  565;  Henry  v. 
Brice,  11  La.  An.  691.  See  8  Am.  & 
Eng.  Ency.  of  Law,  1211. 

A  party,  required  to  answer  or  pro- 
duce a  book  in  open  court,  must  be 
notified  of  the  day  which  must  be  fixed 
for  that  purpose,  unless  present  at.  the 
trial  or  when  the  order  is  made;  he  is 
not  otherwise  in  default.  The  designa- 
tion of  the  day  of  trial  as  that  for  an- 
swering or  producing  the  book  is 
insufficient,  unless  named  In  the  order 
notified  to  the  party.  Nor  Is  the  usual 
weekly  notice,  posted  in  the  court  room, 
of  the  days  for  which  cases  are  fixed, 
sufficient.     Weathersby  v.  Huddleston, 


2  La.  An.  845;  Spears  v.  Nugent,  2  La. 
An.  n. 

In  Georgia,  the  statute  provides  that 
the  court,  or  judge,  in  vacation,  before 
ordering  answer  to  interrogatories,  must 
be  satisfied,  by  the  party's  oath  or 
otherwise,  i,  2,  that  the  interrogatories 
are  pertinent  and  that  the  answers  will 
be  material  evidence;  and  thirdly,  such 
as  plaintiflF  or  defendant  would  be  com- 
pelled to  disclose  in  answer  to  a  bill  for 
discovery.  Thornton  v.  Adkins,  19 
Ga.  464. 

2.  Cleveland  v.  Hughes,  12  Ind. 
512.  See  Robbins  v.  Holman,  11  Cush. 
(Mass.)  26;  Iowa  R.  S.,  §  2992,  (Mc- 
Clain,  §  2700),  authorizes  process  ot 
contempt,  or  dismissal  of  petition  or 
quashing  of  answer;  R.  S.,  §  2991  pro- 
vides for  taking  subject  of  interroga- 
tories supported  by  affidavit,  as  true. 
But  judgment  is  not  to  be  entered 
without  trial,  and  In  the  meantime  the 
party  falling  to  answer  may,  if  he  wish, 
have  his  case  nonsuited,  although  the 
other  party  object.  Perrj'  v.  Heighten, 
26  la.  451.  Nor  can  the  demand  for 
judgment  for  want  of  answer  be  made 
for  the  first  time  in  the  appellate  court. 
Sully  V.  Wilson,  44 1.  394. 

Florida :  Party  or  officer  of  corpora- 
tion which  is  party,  not  answering, 
may  be  proceeded  against  as  for  con- 
tempt. McCldlan's  Florida  Digest  of 
Statutes,  p.  516,  §  18. 

It  is  discretionary  with  the  presiding 
judge  whether  nonsuit  shall  be  ordered 
for  refusal  of  plaintiff'  to  answer.  Stern 
V.  Filene,  14  Allen  (Mass.)  9;  Towns- 
end  1'.  Gibbs,  II  Cush.  (ivfass.)  158; 
Harding  w.  Noyes,  125  Mass.  572;  Hard- 
ing V.  Morrill,  136  Mass   291. 

Whether  he  order  the  nonsuit,  or  al- 
low further  time,  no  appeal  lies  to  the 
supreme  court.  Harding  v.  Noyes,  125 
Mass.  572;  Harding  v.  Morrill,  136 
Mass.  291. 

3.  A  statute  providing  that  in  case 
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on  failure  to  answer  within  a  timenamed  is  not  a  final  order,  .but 
may  be  modified  or  vacated  at  a  subsequent  time.* 

Vague  or  Irrelevant  Interrogatories. — The  object  of  testimony, 
whether  obtained  from  witnesses  or  extorted  from  the  party,  is 
to  establish  facts.  If,  then,  an  interrogatory  is  vague,  and  fails 
to  call  for  special  matter  of  fact,  it  is  hard  to  see  how  omission 
to  answer  can  be  regarded  as  confession.  "  What  matter  of  fact," 
it  was  asked,  "would  be  established  by  taking  this  interrogatory 
as  confessed?"^ 

Interrogatories  Bad  in  Part. — Where  a  single  interrogatory 
embraces  both  matters  which  should  be  answered,  were  they 
alone  inquired  of,  and  other  matters  which  are  not  proper  sub- 
jects of  inquiry,  the  adversary  is  not  bound  to  take  the  risk  of 
separating  the  two  ;  and  is  not  to  be  defaulted  without  a  specific 
order  of  court  as  to  particulars  in  which  his  answers  are  insuffi- 
cient, and  opportunity  to  amend  them.^  But  his  neglect  to 
answer  interrogatories  which  ^themselves  are  entirely  proper,  al- 
though other  distinct  interrogatories  are  bad,  exposes  him  to 
default.4 


of  evasive  answer  or  failure  to  answer 
at  all,  the  court  may  attach  the  party  so 
in  default,  or  continue  the  case,  and  re- 
quire more  explicit  answers;  or  give 
judgment  as  by  default,  places  it  within 
the  option  of  the  party  interrogating, 
subject  to  control  of  court,  which  of  the . 
courses  shall  be  pvirsued.  Goodwin  v. 
Harrison,  6  Ala.  438. 

It  is  entirely  competent  for  the  court, 
on  a  sufficient  showing,  to  extend  the 
time  for  the  answer,  or  even  to  set  aside 
the  default,  Goodwin  v.  Harrison,  6 
Ala.  438. 

Nor  is  this  discretion  reviewable. 
Goodwin  V.  Harrison,  6  Ala.  441;  Pool 
■V.  Harrison,  18  Ala.  515. 

But  this  discretion  ought  never  to  be 
exercised,  unless  a  satisfactory  reason 
is  shown  for  the  omission  to  answer  in 
proper  time;  and  this,  in  ail  cases  where 
it  is  practicable,  should  be  accompanied 
with  full  and  explicit  answers.  Good- 
win V.  Harrison,  6  Ala.  438. 

The  court  is  not  required  to  dismiss 
plaintiff's  suit  on  his  failure  to  answer; 
but  it  may  resort  to  the  other  steps  in- 
dicated in  the  code, — attachment,  con- 
tinuance, etc.  Ex  parte  McLendon,  33 
Ala.  276. 

Mandamus  will  certainly  not  lie  to 
compel  discovery  under  statutory  inter- 
rogatories when  the  same  are  irrelevant; 
whether  it  would  lie  in  any  case,  qu(Ere. 
Ex  ffirte  Grantland,  29  Ala.  69. 

1.  Ex  parte  McLendon,  33  Ala. 
276.     See  also  Reese  v.  Billing,  9  Ala, 


263.  SeeFiNAL  Judgments  AND  De- 
crees, 7  Am.  &  Eng.  Ency.  of  Law, 
966. 

Such  order  does  not  become  effect- 
ual, until  the  default  has  been  judicially 
ascertained  at  the  next  ensuing  term;  it 
is  not  effectual  on  the  occurence  of  the 
contingency  in  vacation.  Ex  parte 
McLendon,  33  Ala.  276;  ex  parte'&.exa.- 
son,  23  Ala.  25;  Edwards  v.  Lewis,  18 
Ala.  494;  Reese  v.  Billing,  9  Ala.  263. 

2.  Harrison  v.  Knight,  7  Tex.  52. 
Compare  Depositions,  5  Am.  &  Eng. 
Ency.  of  Law,  615. 

To  prove  admission  of  indebtedness, 
an  interrogatory  whether  defendant 
gave  a  legacy  to  claimant  conditioned 
that  the  latter  would  not  claim  against 
his  estate,  need  not  be  answered;  it  is 
irrelevant,  and  only  to  be  regarded  as 
an  oiTer  to  purchase  peace.  Ex  parte 
Grantland,  29  Ala.  69;  Phill.  Ev.,  pt.  i, 
p.  218;  Cowen  &  Hill's  Notes. 

3.  Wetherbee  v.  Winchester,  128 
Mass.  293;  Hare  on  Discovery  (2nd 
ed.),  105. 

4.  The  proper  course  is  to  answer 
such  as  are  pertinent,  and  take  the 
judgment  of  the  court  on  such  as  are 
claimed  to  be  impertinent.  Neglect  to 
answer  any  subjects  a  plaintiff  in  such 
default  to  be  nonsuited,  in  the  discre- 
tion of  the  court.  Harding  v.  Morrill, 
136  Mass.  291. 

Interrogatories  are  not  to  be  treated 
with  unnecessary  strictness.  And 
w"here  one  is  too  broad,   and'  includes 
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Substantial  answer  is  enough,  unless  the  court  direct  further 
answer.* 

Evasive  Answers. — Where  answers  are  insufficient  or  evasive, 
nonsuit  or  default  is  not  to  be  entered  without  further  proceed- 
ings upon  exceptions  to  such  answers.*  In  Louisiana,  where 
answers  were  manifestly  evasive,  the  court  allowed  the  interroga- 
tories to  be  taken  as  confessed  without  application  to  that 
effect.' 

In  Massachusetts,  a  supplemental  statute  provide?  that  the 
party  answering  may  reply  beyond  the  scope  of  the  interrogatory, 
provided  his  answer  relate  to  the  issue.* 


matter  irrelevant  to  the  pleading,  the 
party  interrogated  is  not  bound  to  an- 
swer the  irrelevant  part,  and  may  con- 
iine  his  answer  to  what  is  relevant. 
Hancock  i;.  Franklin  Ins.  Co.,  107  Mass. 

"3- 

1.  Amherst  &  B.  R.  Co.  v.  Wat- 
son, 8  Gray  (Mass.)  529. 

Answers  which  do  not  answer  fully 
are  not  to  be  disregarded,  so  far  as  they 
are  responsive.  Meyer  w.  Claus,  15  Tex. 
516. 

2.  (See  Depositions,  5  Am.  & 
Eng.  Ency.  of  Law,  598).  "Questions 
of  great  difficulty  often  arise  as  to  how 
far  a  party  is  bound  to  answer  inter- 
rogatories proposed  by  the  adverse 
party,  and  it  was  not  the  intention  oi 
the  statute  to  compel  a  party  to  decide 
such  questions  at  the  risk,  if  he  decides 
erroneously,  of  a  nonsuit  or  defaiilt. 

Fels  V.  Raymond,  139  Mass.  98.  The 
interrogating  party  should  iile  a  motion 
setting  forth  his  objections  to  the  an- 
swers, and  praying  that  they  be  made 
more  full  and  clear;  and  it  is  for  the 
court  to  determine  upon  such  motion 
how  far  the  answers  are  imperfect,  and 
which  of  the '  interrogatories  require 
fuller  answers.  If  the  answers  are  ad- 
judged to  be  imperfect,  the  interrogated 
party  ought  to  have  the  opportunity  to 
amend  them,  after  the  particulars  in 
which  they  are  insufficient  are  pointed 
out.  If  he  refuses  to  amend  or  to  an- 
swer more  fully,  according  to  the  order 
of  the  court,  a  nonsuit  or  default  may 
be  entered.  Amherst  etc.  R.  Co.  v. 
Watson,  8  Gray  (Mass.)  529;  Wether- 
bee  V.  Winchester,  128  Mass.  293;  Fels 
■V.  Raymond,  139  Mass.  loi. 

Where  there  is  a  total  neglect  to  an- 
swer interrogatories,  then  the  court,  in 
its  discretion,  may  enter  nonsuit  or  de- 
fault. Fels  V.  Raymond,  139  Mass.  100; 
Harding  v.  Noyes,  125  Mass.  572; 
Harding  v.  Morrill,  136  Mass.  291. 


The  court  must  act  on  a  motion  to 
take  answers  for  confessed  on  ground 
of  their  being  evasive;  the  motion  can- 
not be  referred  to  the  jury  to  determine 
on  the  merits  of  the  cause.  Knox  v. 
Thompson,  12  La.  An.  114. 

3.  An  answer  manifestly  evasive 
creates  a  violent  presumption  that,  if 
direct  and  true,  it  would  destroy  the 
party's  claim  or  defence,  and  is  such  a 
neglect  as  authorizes  the  interrogatory 
to  be  taken  for  confessed  without  an 
application  to  thjit  effect.  Whiting  v. 
Ivey,  3  La.  An.  649;  Graham  v.  Benja- 
min, 5  La.  An.  i86;  Hoover  v.  Miller,  6 
La.  An.  204;  Commercial  Bank  v. 
Routh,  7  La.  An.  128;  Walker  f.  Wing- 
field,  i5  La.  An.  300. 

Where  a  creditor,  interrogated  to  as- 
certain how  much  has  been  paid  him  by 
his  debtor,  whom  he  is  fraudulently  en- 
deavoring to  shield,  answers  evasively 
to  different  sums  suggested,  he  will  be' 
considered  as  admitting  the  largest  sum 
named.  Prater  v.  Pritchard,  6  La.  An. 
730. 

A  factor  whose  answers  touching 
various  items  of  his  account  sued  on 
are  evasive  and  unsatisfactory,  will,  on 
such  items,  be  nonsuited.  Brander  v. 
Lum,  II  La.  An.  217. 

4.  Under  the  Massachusetts  act  of 
1851,  the  party  answering  was  confined 
to  an  answer  to  the  interrogatory  pro- 
pounded, and  matters  explanatory 
thereof,  but  could  not  go  further  and 
introduce  statements  which,  though 
relevant  to  the  issue,  were  not  relevant 
to  the  interrogatory.  No  decision  to 
that  effect  was  ever  rendered  by  the 
supreme  court;  but  such  was  the  hold- 
ing of  the  common  pleas.  Hand  v. 
Hughes,  14  L.  Rep.  393;  Higbee  v. 
Bacon,  8  Pick.  (Mass.)  484;  s.  c,  14  L. 
Rep.  518.  See  also  L.  Rep.  575.  But, 
says  Hoar,  J.,  the  unfairness  of  the  rule 
■was  the    subject  of   much   complaint. 
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INTERSECT.— To  cross.* 


and  it  was  altered  by  the  legislature  of 
the  next  year,  in  Gen.  St.  ch.  129,  §  51, 
which  provides:  "The  party  interro- 
gated may  introduce  into  his  anSwef 
any  matter  relevant  to  the  issue  to 
which  the  interrogatory  relates."  That 
is  to  say,  "issue  to  which  the  interroga- 
tory" relates,  not  issue  raised  \iy  Has 
interrogatory.  The  cburt  therefore  in- 
terpret the  statute  as  meaning,  "the 
issue  in  the  cause,  between  the  partieSj 
upon  which  the  interrogatory  calls  for 
a  fact  which  may  be  used  by  the  party 
interrogating  as  evidence."  Baxter  v. 
Massasoit  Ins.  Co.,  13  Allen  (Mass.) 
320.  And  see  Williams  v.  Cheyney,  3 
Gray  (Mass.)  220,  where  the  act  of  1852 
was  alluded  to,  with  the  remark  that  it 
was  meant  to  prevent  partial  and  gar- 
bled disfclosures  by  artful  interroga- 
tories. 

And  under  lo-wa  Rev.,  §§  2985,  2986, 
it  is  held  that  the  answer  may  embrace 
not  merely  that  responsive  to  interrbg- 
atories,  but  new  matter  concerning 
the  same  cause  of  action.  Gwyer  v. 
Figgins,  37  I.  517. 

1.  In  a  prosecution,  under  statute, 
for  disturbing  religious  worship,  the 
court  charged  that  "the  word  'interrupt,' 
as  used  in  the  statute  :  .  .  means 
anything  done  by  the  defendants  or 
any  other  persons  which  takes  the  at- 
tention of  the  hearers  from  the  services 
or  the  discourse  of  the  minister.  This 
was  held  to  be  erroneouSj  as  withdraw- 
ing the  attention  of  the  jury  from  the 
essence  of  the  offence,  the  intention,  it 
being  necessary  that  the  interruption 
should  be  wilful.  Brown  v.  State,  46 
Ala.  175. 

2.  Bouv.  L.  Diet.,  Co.  Litt.  114  b. 
It  is  the  breaking  of  the  continuitj'  of 
the  enjoyment  of  an  easement.  "In- 
terruption of  the  possession  is  where 
the  right  is  not  enjoyed  or  exercised 
continuously;  interruption  in  the  right 
is  where  the  person  having  or  claiming 
the  right  ceases  the  exercise  of  it  in 
such  a  manner  as  to  show  that  he  does 
not  claim  to  be  entitled  to  exercise  it." 
It  may  arise  from  the  act  of  the  person 
having  or  claiming  the  right,from  the  act 
of  the  servient  owner  or  of  another  per- 
on.     Repalje  &  L.  Law  Diet. 


"Ifiterruptions  are  of  two  kinds,  nat- 
ural and  civil.  The  first  consisted  in 
entering  into  and  upon  immovable 
things,  in  taking  away  such  as  were 
movable;  civil  interruption  waa  the  in- 
terruption of  a  legal  claim,  in  a  court 
of  justice.  I  Brown's  Civ.  Law,  248;, 
Muerarity  v.  Heirs  of  Mims,  i  Ala.. 
674.  "Civil  interruption  is  that  which 
takes  place  by  some  judicial  act.  Nat- 
ural interruption  is  an  interruption  in 
f^ct."     Bouv.  Law  Diet. 

"  'Interruption'  means  obstruction,, 
not  a  cesser  or  intermission,  or  any- 
thing denoting  a  mere  breach  in  time." 
There  must  be  an  overt  act,  indicating 
that  the  right  is  disputed."'  Carr  v, 
Foster,  3  Q^B.  581. 

3.  A  Connecticut  statute  provided 
that  whenever  it  should  be  necessary 
for  the  construction  of  a  railroad  to  in- 
tersect or  cross  any  water  course  or 
highway,  it  should  be  lawful  for  the 
company  to  construct  the  railroad 
across  or  upon  the  same;  but  that  it 
should  restore  the  stream  or  road  thufr 
intersected  to  its  former  state,  or  in  a 
sufficient  manner  not  to  impair  its  use- 
fulness. In  applying  this  act,  the  court 
said:  "The  railroad  does  not  cross 
this  highway'.  The  word  'inter- 
sect' ordinarily  means  the.  same 
as  to  cross ;  literally  to  cut  into- 
or  between.  The  two  wot"ds  seem 
to  be  used  in  the  same  sense,  as  is  ap- 
parent froim  the  fact  that  the  word  in- 
tersected only  is  used  in  the  latter  part 
of  the  quotation,  whereas,  if  they  were 
used  in  different  senses,  we  should  find 
the  words  'or  crossed'  also  used  But 
if  it  be  conceded  that  the  word  'inter- 
sect' is  to  be  understood  in  the  sense  of 
touching,  or  coming  in  contact  with, 
we  think  it  cannot  be  extended  so  as  to 
embrace  a  case  like  this,  where  the  lay- 
out of  the  railroad  covers  a  portion  of 
the  layout  of  the  highway,  without  dis- 
turbing or  interfering  with  the  traveled 
part  of  the  highway."  State  v.  N.  H. 
&  N.  Co.,  45  Conn.  331. 

Where  a  petition  was  filed  for  a-road 
"to -begin  in  the  G  turnpike  at  a  point 
where  the  road  from  the  F  road  inter- 
sects the  said  turnpike,"  and  the  viewers 
reported  a  road  "beginhing  at  a  point 
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1.  Definition,  539. 

2.  Power  of  Congress  Over  Interstate 

Commerce,  540. 

a.  In  General,  540. 

b.  Wken  Exchisive  and  When  Not, 

543- 


Restrictions  Upon  the  Power  of  the 
States,  548. 

a.  As  to  i)iscriminniion,  548. 

b.  As  to  Taxation.  548. 

c.  As  to  Regulation,  552. 

The  Interstate  Commerce  Act,  559. 


1.  Definiti&n. — Interstate  commerce,  or  commerce  "  among  the 


in  the  middle  of  the  G  turnpike  where 
the  same  is  intersected  by  the  middle 
line  of  the  road  leading  from  the  F 
road,"  there  was  held  to  be  no  variance. 
"The  viewers,,  in  laying  out  a  road,  do 
not  fix  its  width;  nor  run  and  mark  the 
outside  lines  of  the  road  on  the  ground. 
They  run  and  mark  but  one  line — the 
center  line  of  the  road.  The  point  of 
intersection  of  two  roads  as  laid  out 
and  marked  on  the  ground  by  the 
viewers  is  then  the  point  where  the 
middle  or  center  lines  of  the  two  roads 
intersect — ^the  very  point  at  which  the 
viewers  in  this  case  commenced.  But 
if  this  be  not  so,  it  is  Wholly  immaterial 
whether  they  commenced  at  the  inter- 
section of  the  outside  or  tlie  middle 
line  of  the  turnpike  and  public  road." 
Springfield  Road,  73  Pa.  St.  127. 

1.  peculiarity  of  the  Decisions. — 
The  decisions  of  the  one  ultimate  judi- 
cial authority  on  questions  of  interstate 
commerce,  the  sijpreme  court  of  the 
United  States,  have  not  been  altogether 
uniform. .  There  is  probably  no  subject 
in  which  we  find  dissenting  opinions  in 
such  a  proportion  of  the  cases,  and 
even  the  views  of  the  majority  that  have 
from  time  to  time  decided  them  have 
been  i-rtfiuenced  in  one  direction  and  an- 
other, not  only  by  changes  in  the  means 
by  which,  and  the  conditions  under 
which,  commerce  is  Carried  on,  but  by 
diversities  of  view  as  to  "State  rights," 
"strict  construction,"  and  the  like. 
This  lack  of  uniformity  and  stability 
(inevitable,  perhaps,  with  so  nevv 
a  subject,  where  precedents  had  to  be 
made,  not  followed)  has  beeil  admitted 
by  the  court  itself  (see  Fargo  v. 
Michigan,  121  U.  S.  230,  240;  Leloup 
«.  Mobile,  127  U.  S.  640,  648),  and 
will  probably  be  much  Ifess  marked 
in  the    future,   as  of    late    there    has 


been  an  evident  determination  to  de- 
cide all  questions  in  accordance  with 
the  comprehensive  doctrine  first  an- 
nounced by  Marshall,  C.  J.,  in  Gib- 
bons V.  Ogden,  9  Wh.  (U.  S.)  i.  As 
was  recently  said  by  Bradley,  J.:  "A 
great  number  and  variety  of  cases  in- 
volving the  commercial  power  of  con- 
gress have  been  brought  to  the  atten- 
tion of  this  cburt  during  the  past  fifteen 
years  which  have  frequently  made  it 
necessary  to  re-examine  the  whole  sub- 
ject with  care;  and  the  result  has  some- 
times been  that  in  order  to  give  full  and 
fair  effect  to  the  different  clauses  of  the 
constitution,  the  court  has  felt  con- 
strained to  recur  to  the  fundamental 
principles  stated  and  illustrated  with  so 
much  clearness  and  force  by  Chief 
Justice  Marshall  and  other  mem- 
bers of  the  court  in  former  times,  and 
to  modify  to  some  degree  certain  dicta 
and  decisions  that  have  occasionally 
been  made  in  the  intervening  period." 
Leloup  V.  Mobile,  127  U.  S.  640, 
648. 

It  will  be  seen  that  an  extraordinary 
number  of  State  court  decisions  have 
been  reversed  at  Washington,  a  cir- 
cumstance due  both  to  the  lack  of  uni- 
formity above  mentioned  and  to  the  fact 
that,  when  the  limits  of  State  authority 
were  in  question,  it  was  inevitable  that, 
in  c&se  of  any  doubt  in  the  mind  of  a 
State  court,  the  scale  should  turn  in 
favor  of  the  State.  Ex  parte  Asher,  23 
Tex.  App.  662,  is  a  special  instance  of 
this.  The  treatment  of  cases  similar  to 
those  reversed  has  involved  some  diffi- 
culty, and  where,  from  the  peculiarity 
of  the  facts  involved,  the  overruling 
was  not  absolutely  certain,  they  have 
been  cited,  but  only  to  indicate  the 
views  of  the  State  courts,  not  as  au- 
thorities. 
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several  States  "  of  the  American  Uniorit  is  commerce  which  con- 
cerns more  States  than  one.^ 

2.  Power  of  Congress  Over  Interstate  Commerce — a.  In  General. — 
To  protect  the  commercial  interests  of  the  various  States  from 
interference  from  any  one  of  them,  the  constitution  has  given 
congress  the  power  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes."  *  The 
only  form  of  commerce  within  the  limits  of  the  United  States 
which  is  not  subject  to  this  vast  power  is  the  purely  internal 
commerce  of  each  State,  which  is  reserved  to  each  by  direct  im- 


1.  "Among    the    Several     States." — 

"The  word  'among'  means  'intermingled 
with.'  A  thing  which  is  among  others 
is  intermingled  with  them.  Commerce 
among  the  States  cannot  stop  at  the ' 
external  boundary  line  of  each  State, 
but  may  be  introduced  into  the  interior. 
It  is  not  intended  to  say  that  these 
words  comprehend  that  commerce 
which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a 
State,  or  between  diiFerent  parts  of  the 
same  State,  and  which  does  not  extend 
to  or  aifect  other  States.  .  .  .  Com- 
prehensive, as  the  word  'among'  is,  it 
ma3-  very  properly  be  restricted  to  that 
commerce  which  concerns  more  States 
than  one."  Gibbons  v.  Ogden,  i  Wh. 
(U.  S.)  1,  194. 

Whenever  a  commodity  has  begun  to 
move  as  an  article  of  trade  from  one 
State  to  another,  commerce  in  that 
commodity  has  commenced."  The  Dan- 
iel Ball,  10  Wall.  (U.  S.)  557,565. 

"Any  carriage  of  goods  which  crosses 
a  State  line  is  interstate  commerce." 
Ex  parte  Koehler,  30  Fed.  R.  869. 

The  question  has  recently  been 
raised  whether  a  continuous  carriage 
between  points  in  the  same  State,  but 
by  a  route  lying  partly  in  another 
State,  is  interstate  commerce  or  not. 
By  analogy  with  Lord  v.  S.  S.  Co.,  102 
U.S.  541  (deciding  that  carriage  between 
ports  in  the  same  State,  but  over  the 
high  seas,  was  foreign  commerce),  it 
would  seem  that  the  question  must  be 
answered  affirmatively,  and  it  is  so  an- 
swered in  N.  O.  Cot.  Exch.  v.  N.  O.  & 
T.  P.  R.  Co.,  2  Int.  Coni.  R.  375;  State 
V.  C.  St.  P.  M.  &  O.R.  Co.  (Minn.), 
41  N.  W.  R.  1047.  Shortly  before  the 
decisions  in  these  cases,  it  was  an- 
swered the  other  way,  in  Com.  t'.  L.  V. 
R.  Co.  (Pa.),  17  Atl.  R.  179. 

It  may  happen  that  commerce  which 
is  unquestionably  internal,  and  confined 
to  one  State,  is  so  closely  connected 
with  interstate  commerce  as  to  require 


its  being  to  some  extent  subject  to  the 
same  control.  Thus  it  was  recently 
held  that  the  interests  of  interstate 
commerce  on  the  navigable  waters  of 
the  United  States  require  that  all 
steamboats  plying  thereon,  even  those 
engaged  in  intrastate  commerce  onl/, 
should  be  a  like  subject  to  certain  reg- 
ulations of  congress,  in  regard  to  num- 
ber of  passengers  carried,  etc.  The 
City  of  Salem,  37  Fed.  Rep.  846. 

The  "Act  to  Regulate  Commerce," 
commonly  called  the  "Interstate  Com- 
merce act"  (U.  S.  Sts.  1886-7,  "^ti-  103)1 
is  not  limited  in  its  operation  to  inter- 
state carriage  only,  but  regulates  cer- 
tain classes  of  international  carriage, 
and  even  where  only  one  State  or  Ter- 
ritory in  the  United  States  is  con- 
cerned. 

2.   U.  S.  Const.,  art.  1,  %  8,  cl.  3. 

"The  design  and  object  of  that  power, 
as  evinced  in  the  history  of  the  con- 
stitution, was  to  establish  a  perfect 
equality  amongst  the  several  States  as 
to  commercial  rights,  and  to  prevent 
unjvist  and  invidious  distinctions,  which 
local  jealousies,  or  local  and  partial  in- 
terests, might  be  disposed  to  introduce 
and  maintain."  Veazie  v.  Moor,  14 
How.  (U.  S.)  568,574. 

"It  may  be  doubted  whether  any  of 
the  evils  proceeding  from  the  feebleness 
of  the  federal  government  contributed 
more  to  that  great  revolution  which  in- 
troduced the  present  system  ,than  the 
deep  and  general  conviction  that  com- 
merce ought  to  be  regulated  by  con- 
gress." Brown  v.  Maryland,  12  Wh.  , 
( U.  S.)  419,  446.  See  also  Gloucester 
Fer.  Co.  V.  Penna.,  114  U.  S.  196. 
'  "So  vast  is  the  subject  of  this  power,- 
and  so  nmch  does  it  comprise,  that  its 
limits  cannot  well  be  defined  without 
the  risk  of  excluding  something  which 
may  in  some  form,  or  at  some  time,  de- 
serve to  be  included.  \\.  is  given  in  the 
largest  and  most  liberal  terms,  and  has 
been  interpreted  and  applied  with  ade- 


540 


Power  of  Congress.     INTERSTATE    COMMERCE.     Power  of  Congress. 

plication.*  With  reference  to  the  scope  of  this  power,  the  term 
"interstate  commerce"  must  be  understood  in  the  widest  sense 
to  denote  not  traffic  only,  but  every  species  of  commercial  inter- 
course, including  all  the  means  by  which  it  is  carried  on,  both 
such  as  were  in  use  when  the  constitution  was  adopted,  and  those 
which  have  since  been  developed.*     Navigation  *  (and  as  incident 


quale,  if  not  with  equal  liberality.''     2 
Hare's  Am.  Const.  Law.,  p  1257. 

1.  Gibbons  v.  Ogden.  9  Wh.  (U.  S.) 
1, 194;  The  Daniel  Bali,   10  Wall.   (U. 

S.)  557- 

In  this  respect  the  position  of  con- 
gress differs  from  that  of  the  Canadian 
parliament  under  section  91  of  the  Brit- 
ish North  America  act,  which  gives  it 
the  power  to  "regulate  trade  and  com- 
merce." This  applies  to  domestic  and 
internal  as  well  as  foreign  and  external 
commerce.  It  includes  "political  ar- 
rangements in  regard  to  trade  requir- 
ing the  sanction  of  parliament,  regula- 
tions of  trade  in  matters  of  interprovin- 
cial  concern;  and  it  may  be  .  .  . 
general  regulations  of  trade  affecting 
the  whole  dominion."  It  does  not  in- 
clude the  regulation  of  the  contracts  of 
a  particular  business  or  trade.  Citi- 
zens' Ins.  Co.  V.  Parsons,  7  App.  Cas. 
96  (see  s.  c,  4  Can.  S.  C.  215);  Russell 
V.  Queen,  7  App.  Cas.  829  (affg.  Mayor 
of  Fredericton  i;.  Queen,  3  Can.  S.  C. 
505);Severn  v.  Queen,  2  Can.  S.  C.  70. 

2.  Congress  has  "the  power  to  regu- 
late; that  is,  to  prescribe  the  rule  by 
which  commerce  is  to  be  governed. 
This  power,  like  all  others  vested  in 
congress,  is  complete  in  itself,  may  be 
exercised  to  its  utmost  extent,  and  ac- 
knowledges no  limitations,  other  than 
are  prescribed  in  the  constitution." 
Gibbons  v.  Ogden,  9  Wh.  (U.  S.)  i- 
196. 

"  The  same  case  established  once  and 
for  all  the  broad  doctrine  that  commerce 
is  intercourse,  and  that  the  power  to 
regulate  it  includes  the  power  to  regu- 
late the  means  by  which  it  is  carried  on. 
(See  next  note.)  Navigation  was  the 
only  means  of  intercourse  under  con- 
sideration in  Gibbons  -v.  Ogden,  but  the 
doctrine  applies  to  every  form  of  traffic, 
transportation  and  communication. 
These  powers  of  congress,  as  was  said 
in  a  later  case,  are  not  confined  to  the 
instrumentalities  of  commerce,  or  the 
postal  service,  known  or  in  use  when 
the  constitution  was  adopted,  but  they 
keep  pace  with  the  progress  of  the 
country,  and  adapt  themselves  to  the 
new  developments  of  time  and  circum- 


stances. They  extend  from  the  horse 
with  its  rider  to  the  stage  coach,  from 
the  sailing  vessel  to  the  steamboat,  from 
the  coach  and  the  steamboat  to  the  rail- 
road, and  from  the  railroad  to  the  tele- 
graph, as  these  new  agencies  are  suc- 
cessively brought  into  use  to  meet  the 
demands  of  increasing  population  and 
wealth.  They  were  intended  for  the 
government  of  the  business  to  which 
they  relate  at  all  times  and  under  all 
circumstances.  As  they  were  entrusted 
to  the  general  government  for  the  good 
of  the  nation,  it  is  not  only  the  right, 
but  the  duty,  of  congress  to  see  that  in- 
tercourse among  tlie  States  and  the 
transmission  of  intelligence  are 'not  ob- 
structed or  unnecessarilyencumbered  by 
State  legislation."  Pensacola  Tel.  Co. 
V.  W.  U.  Tel.  Co.,  96  U.  S.  i.  See 
also  Welton  v.  Missouri,  91  U.  S.  275, 
280. 

Penal  Authority. — The  power  to  reg- 
ulate commerce  includes  that  of  pun- 
ighing  all  offences  against  commerce, 
e.  g.y  larceny  of  merchandise  from  a 
ship,  though  committed  on  shore.  U. 
S.  V.  Coombs,  12  Pet.  (U.  S.)  72.  And 
see  the  penal  clauses  of  the  various  acts 
relating  to  commerce. 

3.  Navigation. — The  leading  case  on 
interstate  commerce  is  Gibbons  v.  Og- 
den, 9  Wh.  (U.  S.)  I,  decided  in  1824, 
and  contemporaneous  with  the  begin- 
ning of  that  immense  development  of 
commercial  intercourse  which  has 
marked  this  century.  In  the  infancy  of 
steam  navigation,  certain  States  sought 
to  encourage  its  inventors  and  promot- 
ers by  granting  the  exclusive  right  to 
navigate  their  waters  by  boats  moved 
by  fire  or  steam.  One  Ogden,  the  as- 
signee of  this  right  for  navigation  be- 
tween New  York  city  and  certain 
places  in  New  Jersey,  found  his  monop- 
oly infringed  by  the  owner  of  steam- 
boats duly  licenced  by  the  national  gov- 
ernment for  the  coasting  trade.  Ogden 
obtained  an  injunction  in  the  New 
York  court  of  chancery,  but  this  was 
dissolved  by  the  U.  S.  supreme  court 
on  the  ground  that  the  monopoly 
granted  by  New  York  was  an  interfer- 
ence with  interstate   commerce.     The 
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thereto,  all   the   navigable   waters   of    the  United  States,  ^   the 
vessels    employed   upon   them,*   and   the   bridges    which    cross 


comprehensive  meaning  of  the  term 
"commerce,"  as  used  in  the  constitu- 
tion, was  established  by  Marshall, 
C.  J.,  on  incontrovertible  grounds. 
Almost  at  the  outset  of  his  long  and 
masterly  opinion,  he  said:  "The  sub- 
ject to  be  regulated  is  commerce;  and 
our  constitution  being,  as  was  aptly 
said  at  the  bar,  one  of  enumeration, 
and  not  of  definition,  to  ascertain  the 
extent  of  the  power  it  becomes  neces- 
sary to  settle  the  meaning  of  the  word. 
The  counsel  for  the  appellee  would 
limit  it  to  traffic,  to  buying  and  selling, 
or  the  interchange  of  commodities,  and 
do  not  admit  that  it  comprehends  navi- 
gation. This  would  restrict  a  general 
term  applicable  to  many  objects  to  one 
of  its  significations.  Commerce  un- 
doubtedly is  traffic,  but  it  is  something 
more,  it  is  intercourse.  It  describes 
the  commercial  intercourse  between 
nations  and  parts  of  nations,  in  all  its 
branches,  and  is  regulated  by  prescrib- 
ing rules  for  carrying  on  that  inter- 
course. The  mind  can  scarcely  con- 
ceive a  system  for  regulating  commerce 
between  nations,  which  shall  exclude 
all  laws  concerning  navigation,  which 
shall  be  silent  on  the  admission  of  the 
vessels  of  the  one  nation  into  the  ports 
of  the  other,  and  be  confined  to  pre- 
scribing rules  for  the  conduct  of  indi- 
viduals, in  the  actual  employment  of 
buying  and  selling,  or  of  barter.  .  . 
All  America  understands,  and  has  uni- 
formly understood,  the  word  'com- 
merce' to  comprehend  navigation.  It 
was  so  understood,  and  must  have 
been  so  understood,  when  the  consti- 
tution was  framed.  The  power  over 
commerce,  including  navigation,  was 
one  of  the  primary  objects  for  which 
the  people  of  America  adopted  their 
government,  and  must  have  been  con- 
templated in  forming  it.  The  conven- 
tion must  have  used  the  word  in  that 
sense,  because  all  have  understood  it  in 
that  sense;  and  the  attempt  to  restrict 
it  comes  too  late." 

Embarking  and  Landing. — The  busi- 
ness of  receiving  and  landing  freight 
and  passengers  at  a  wharf  is  incident 
to,  and  in  fact  a  part  of,  their  transpor- 
tation by  water.  Transportation  im- 
plies the  taking  up  of  persons  or  prop- 
erty at  some  point  and  putting  them 
down  at  another.  A  tax  upon  such  re- 
ceiving and  landing  of  passengers  and 


freight  is  a  tax  upon  their  transporta- 
tion, i.  e.y  if  the  transportation  be  from 
one  State  to  another,  a  tax  upon  inter- 
state commerce.  Gloucester  Fer.  Co. 
V.  Penna.,  114  U.  S.  196. 

Ferries  across  a  river  or  channel 
separating  two  States  are  a  means  of 
interstate  commerce,  and  cannot  be  in- 
terfered with  by  State  taxation.  St. 
Louis  V.  Fer.  Co.,  11  Wall.  U.  S.  432; 
Gloucester  Ferry  Co.  v.  Penna.,  114  U. 
S.  196,  216.  But  congress  has  never 
exercised  the  right  to  establish  them, 
but  has  hitherto  left  this  to  the  States. 
Fanning  v.  Gregoire,  16  How.  U.  S. 
524;  Conway  v.  Taylor's  Ex.,  i  Bl.  (U. 
S.)  603;  Wiggins  Fer.  Co.  v.  E.  St. 
Louis,  107  U.  S.  365,  affirming  s.  c,  102 
111.  560;  Chilvers  ■v.  Peop.,  11  Mich.  43. 

1.  Control  of  Navigable  Waters.  — 
"The  power  to  regulate  commerce 
comprehends  the  control  for  that  pur- 
pose, and  to  the  extent  necessary,  of  all 
navigable  waters  of  the  United  States 
which  are  accessible  from  a  State  other 
than  those  in  which  they  lie.  For  this 
purpose  they  are  the  public  property  of 
the  nation  and  subject  to  all  the  requi- 
site legislation  of  congress."  Oilman 
V.  Phila.,  3  Wall.  (U.  S.)  724. 

This  power  "authorizes  appropriate 
legislation  for  the  protection  of  either 
interstate  or  foreign  commerce,  and  for 
that  purpose  such  legislation  as  will  in- 
sure the  convenient  or  safe  navigation 
of  all  navigable  waters  of  the  United 
States,  whether  that  legislation  con- 
sists in  regulating  the  removal  of  ob- 
structions to  their  use,  in  prescribing 
the  form  and  size  of  vessels  employed 
upon  thera,  or  in  subjecting  the  vessels 
to  inspection  and  licence  in  order  to  in- 
sure their  proper  construction  and 
equipment."  The  Daniel  Ball,  10  Wall. 
(U.  S.)  556,  564. 

Kivers  and  harbors  may  be  regulated 
by  congress,  and  the  navigation  therein 
improved,  even  if  it  be  necessary  to 
close  one  or  more  channels  to  accom- 
plish the  result.  No  agreement  be- 
tween States  that  such  channels  shall 
remain  open  for  the  use  of  the  citizens  of 
both,  can  aflfect  the  matter.  South 
Carolina  v.  Georgia,  93  U.  S.  4. 

2.  Control  of  Vessels. — Gibbons  ». 
Ogden,  9  Wh.  (U.  S.);  The  Daniel 
Ball,  10  Wall.  (U.  S.)  557,  564;  Pliila. 
&  S.  M.  S.  S.  Co.  V.  Penna.,  122  U".  S. 
326. 
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them^),  railroads,^  and  all  other  modes  of  interstate  transportation 
and  communication  *  are,  therefore,  subject  to  the  control  of  con- 
gress ;  but  this  does  not  extend  to  the  manner  in  which  goods  are 
put  up  for  transportation,  nor,  apparently,  to  the  genuineness  or 
quality  of  the  goods  themselves.*     Such  control  may  also  be  ex- 


It  has  recently  been  held  in  the  Ore- 
gon circuit  court  that  the  federal  law 
forbidding  a  steamboat  to  carry  more 
passengers  than  her  certificate  of  in- 
spection allows,  being  intended  to  in- 
sure the  convenient  and  safe  navigation 
of  all  navigable  waters  of  the  United 
States,  applies  to  all  steamboats  navi- 
gating the  same,  even  to  those  plying 
between  ports  of  the  same  State  only. 
Were  this  otherwise,  the  safety  and  in- 
terests of  other  vessels,  engaged  in 
interstate  commerce  on  the  same  waters, 
might  be  endangered  thereby.  The 
City  of  Salem,  37  Fed.  Rep.  846. 

T&e  sale  and  mortgage  of  vessels,  be- 
ing incidental  to  commerce,  is  within 
the  power  of  congress  to  regulate. 
White's  Bank  v.  Smith,  7  Wall.  (U.  S.) 
646;  Shaw  V.  McCandless,  36  Miss.  296; 
Richardson  v.  Montgomery,  49  Pa.  St. 
203. 

1.  Bridges  Over  Navigable  Waters.— 
These  may,  if  stretching  from  one  State 
to  another,  be  themselves  means  of  in- 
terstate commerce.  They  ma3'  also, 
wherever  situated,  be  obstructions  to 
interstate  commerce.  In  either  case, 
they  come  within  the  control  of  con  • 
gress  by  its  constitutional  power. 
Penna.  v.  Wheeling  Br.  Co.,  18  How. 
(U.  S.)  421.  And  see  n.  2,  p.  545;  title 
Bridges,  2  Am.  &  Eng.  Ency.  of  Law. 

2.  Bailroads,  Construction  of. — In  re- 
gard to  railroads,  it  was  said  in  a  recent 
case,  "the  power  to  construct,  or  to 
authorize  individuals  or  corporations  to 
construct,      national      highways      and 

.  bridges  from  State  to  State,  is  essential 
to  the  complete  control  and  regulation 
of  interstate  commerce.  Without 
authority  in  congress  to  establish  and 
maintain  such  highways  and  bridges,  it 
would  be  without  auttiority  to  regulate 
one  of  the  most  important  adjuncts  of 
Commerce.  This  power  in  former  times 
was  exercised  to  a  very  limited  extent, 
the  Cumberland  or  National  road  being 
the  most  notable  instance.  Its  exertion 
was  but  little  called  for,  as  commerce 
was  then  mostly  conducted  by  water, 
and  many  of  our  statesmen  entertained 
doubts  as  to  the  existence  of  the  power 
to  establish  ways  of  communication  by 
land.     But  since,  in  consequence  of  the 


expansion  of  the  country,  the.  multipli- 
cation of  its  products,  and  the  inven- 
tion of  railroads  and  locomotion  by 
steam,  land  transportation  has  so  vastly 
increased,  a  sounder  consideration  has 
prevailed  and  led  to  the  conclusion  that 
congress  has  plenary  power  over  the 
whole  subject."  California  v.  C.  P.  R. 
Co.,  127  U.S.  I. 

Regulation  of. — The  act  of  July  15th, 
i866  (Rev.  Sts.,  §  5258),  authorizes  rail- 
roads transporting  property  from  one 
State  to  another  to  "connect  with  roads 
of  other  States  so  as  to  form  continuous 
lines  for  the  transportation  of  the  same 
to  the  place  of  destination."  This  has 
been  declared  constitutional  in  R.  R. 
Co.  V.  Richmond,  19  Wall.  (U.  S.)  584; 
Council  Bluffs  v.  K.  C.  etc.  R.  Co.,  45 
Iowa  33S,  351;  Hardy  v.  A.  T.  &  S.  F. 
R.  Co.,  32  Kan.  698,  717.' 

The  act  of  March  3rd,  1873  (Rev. 
St.,  §§  4386-4390),  regulates  the  car- 
riage of  cattle,  etc.,  on  cars  or  vessels, 
from  one  State  to  another.  The  con- 
stitutionality of  this  act  has  been  sus- 
tained in  U.S.  f.B.  &  A.  R.  Co.,  15  Fed. 
R.  209;  U.  S.  V.  L.  &  N.  R.  Co.,  18  Fed. 
R.  480;  but  does  not  apply  to  transpor- 
tation between  points  in  the  same  State. 
U.  S.  V.  E.  T.  V.  &  G.  R.  Co.,  n  Fed. 
R.  642. 

For  the  Interstate  Commerce  act  of 
1887,  the  greatest  exercise  of  the  power 
of  congress   over  the   subject,  see  §  4, 

P-  .SS9- 

3.  Telegraph  Lines. — See  Pen.  Tel. 
Co.  V.  W.  U.  T.  Co.,  96  U.  S.  i;  W.  U. 
T.  Co.  V.  Pendleton,  122  U.  S.  347; 
Leloup  V.  Mobile,  127  U.  S.  640. 

A    telegraph   company   occupies  the 
same  relation  to  commerce,  as  a  carrier  ■ 
of  messages,  that   a  railroad   company 
does  as  a  carrier  of  goods.    Tel.   Co.  ■u. 
Texas,  105  U.  S.  480. 

By  the  act  of  August  7th,  1888  (Sts. 
1887-88,  ch.  772)1  companies  operating 
telegraph  lines  constructed  to  any  ex- 
tent by  governmentaid  are  required  to 
give  equal  facilities  to  all  connecting 
lines,  and  to  this  end  are  put  under  the 
control  of  the  interstate  commerce 
commission. 

4.  Every  species  of  property  which 
is  the  subject  of  commerce,  or  which  is 
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ercised  over  all  forms  of  interstate  traffic,  i.  e.,  the  purchase,  sale- 
and  exchange  of  commodities,*  including,  perhaps,  such  acces- 
sories as  bills  of  exchange  and  bills  of  lading,*  but  not  policies, 
of  insurance.*  This  control  attaches  whether  the  commerce  be 
transacted  by  individuals  or  corporations,'*  by  one  agency  or  by 
many.^     It  is,  moreover,  all  pervading,  operating  in  every  part  of 


used  or  even  essential  in  commerce,  is 
not  within  the  control  of  congress. 
The  barrels  and  casks,  the  bottles  and 
boxes  in  which  alone  certain  articles  of 
commerce  are  kept  for  safety,  and  by 
which  their  contents  are  transferred 
from  the  seller  to  the  buyer,  do  not 
thereby  become  subjects  of  congres- 
sional legislation  more  than  other  prop- 
erty. U.  S.  V.  Steffens,  loo  U.  S.  82. 
Hence,  as  seems  to  be  indicated  in  that 
case,  though  the  point  was  not  decided, 
congress  could  not  undertake  to  regu- 
late brands  or  trade  marks. 

1.  Traffic. — E.  g.,  the  sale  b^-  itiner- 
ant venders,  in  one  State,  of  the  goods, 
wares  and  merchandise  of  other  States 
(Welton  V.  Missouri,  91  U.  S.  275),  and 
the  negotiation  of  sales  of  goods  which 
are  in  another  State  for  the  purpose  of 
introducing  them  into  the  State  in 
which  the  negotiation  is  made.  Rob- 
bins  V.  Shelby  Taxing  Dist.,  120  U.  S. 
489;  Corson  v.  Maryland,  120  U.  S. 
502;  Asher  v.  Texas,  128  U.  S.  129. 

2.  Bills  of  Ezcliange  and  Bills  of  Lad- 
ing.—"It  may  be  inferred  from  the 
dicta  in  Paul  v.  Virginia,  8  Wall.  (U. 
S.)  168,  and  in  Nathan  v.  Louisiana,  8 
How.  (U.  S.)  73,  that  bills  of  exchange 
drawn  on  another  State  or  a  foreign 
country  may  be  the  subject  of  State 
legislation,  prescribing  the  place  and 
time  at  which  demand  must  be  made 
and  notice  given  to  charge  the  drawer 
with  damages  for  nonpayment.  The 
point  actually  decided  in  Nathan  v. 
Louisiana,  however,  was  that  a  tax  on 
the  business  of  an  exchange  broker  is 
not  a  tax  on  commerce,  though  he  is- 
principally  or  exclusively  engaged  in 
the  purchase  and  sale  of  foreign  bills  of 
exchange;  and  it  does  not  follow  from 
these  decisions  that  such  bills  may  not 
be  regulated  by  congress,  or  that  a 
State  may  subject  them  to  restrictions 
which  will  injuriously  affect  trade  with 
foreign  nations  or  among  the  States.  It 
is  by  means  of  such  instruments  that 
the  merchant  anticipates  the  sale  of  the 
goods  which  he  has  purchased  for  ex- 
portation, and  is  enabled  to  make  an 
immediate  payment,  and  they  are  con- 
sequently an  indispensable  aid  to  com- 


merce, which  should  be  free  from  local, 
taxation. 

"Whatever  be  the  rule  as  to  bills  of 
exchange,  it  results  from  the  case  of 
Almy  1).  California,  24  How.  (U.  S.) 
169,  as  interpreted  in  Woodruff  v.  Par- 
ham,  8  Wall.  (U.  S.)  123,  137,  that  bills, 
of  lading  are  so  far  instruments  of  com- 
merce that  the  States  cannot  subject 
them  to  a  tax  that  will  impede  exporta- 
tion or  operate  hostilely  on  interstate 
or  foreign  commerce."  i  Hare's  Am. 
Const.  Law,  479. 

3.  Policies  of  insurance  are  contracts 
of  indemnity.  They  "are  not  articles 
of  commerce  in  any  proper  meaning  of 
the  word.  They  are  not  subjects  of 
trade  and  barter  offered  in  the  market 
as  something  having  an  existence  and 
value  independent  of  the  parties  to 
them.  .  .  .  Such  contracts  are  not 
interstate  transactions,  though  the  par- 
ties may  be  domiciled  in  different 
States."  Paul  v.  Virginia,  8  Wall.  (U. 
S.)  168-183;  Phila.  Fire  Ass'nt;.  N.  Y., 
119  U.  S.  no.  The  same  view  of  poli- 
cies of  insurance  has  been  taken  in 
Canada,  where  they  have  beenie/rf  not 
within  the  authority  of  the  Dominion 
parliament  to  regulate  trade  and  com- 
inerce.  The  privy  council  left  the 
point  undecided,  however.  Citizens' 
Ins.  Co.  V.  Parsons,  4  Ont.  App.  103; 
4  Can.  S.  C.  215;  7  App.  Cas.  96.  See 
Foreign  Corporations. 

4.  Paul  V.  Virginia,  8  Wall.  (U.  S.). 
168,  182;  Welton  V.  Missouri,  91  U.  S» 
275;  Mobile  -v.  Kimball,  102  U.  S.  691; 
Gloucester  Fer.  Co.  v.  Penna.,  114  U. 
S.  196;  Phila.  &  S.  M.  S.  S.  v.  Penna., 
122  U.  S.  326,  342;  Stockton  v.  B'.  &  N. 
Y.  R.  Co.,  32  Fed.  R.  9. 

6.  "The  fact  that  several  different 
and  independent  agencies  are  employed 
in  transporting  the  commodity,  some 
acting  entirely  in  one  State  and  some 
acting  through  two  or  niore  States,  does- 
not  in  any  respect  affect  the  character 
of  the  transaction.  To  the  extent  to 
which  each  agency  acts  in  that  trans- 
portation, it  is  subject  to  the  regulation 
of  commerce."  The  Daniel  Ball,  lo- 
Wall.  (U.S,)  557,565- 

"Any  carriage  of  goods  which  crosses- 
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the  Union ;  ^  but  its  exercise  cannot   affect  existing  private  con- 
tracts based  on  previous  legislation  and  circumstances.^ 

b.  When  Exclusive  and  When  Not. — This  power  of  congress 
does  not,  however,  affect  all  matters  of  interstate  commerce  to  the 
same  extent.  It  is  exclusive  as  to  all  subjects  which  are  in  their 
nature  national  or  admit  only  of  one  uniform  system  of  regulation,^ 


a  State  line  is  interstate  commerce;  and     ex,ercised  within  the  territorial  jurisdic- 


the  fact  that  transportation  from  one 
State  to  another  is  transacted  in  whole 
or  in  part  througl)  the  agencj  of  inde- 
pendent and  unrelated  carriers  up  to 
and  from  the  State  line,  does  not  affect 
the  character  of  the  transaction  in  this 
respect.  For,  whenever  an  article  des- 
tined to  a  place  without  the  State  is 
shipped  or  started  therefor,  it  becomes 
the  subject  of  interstate  commerce,  and 
the  carriers  employed  in  the  transpor- 
tation thereof,  although  neither  of  them 
may  pass  from  one  State  to  the  other, 
are  subject,  as  instruments  of  such  coin- 
merce,  to  national  legislation  and  con- 
trol." Ex  parte  Koehler,3oFed.  R.869. 

In  Iowa,  it  has  been  held  that  if  a 
railroad  company,  takes  goods  destined 
for  a  point  outside  the  State,  but  con- 
tracts that  its  liability  shall  cease  when 
it  has  delivered  them  to  another  carrier 
at  a  point  within  the  State,  such  car- 
riage by  the  first  company  is  not  inter- 
state commerce.  Heiserman  v.  C.  B. 
&  Q^R,  Co.,  63  Iowa  732. 

1.  As  was  said  in  Gibbons  i<.  Ogden,  9 
Wh.  (U.  S.)  I,  195,  "In  regulating  com- 
merce with  foreign  nations,  the  power 
of  congress  does  not  stop  at  the  juris- 
dictional lines  of  the  several  States.  It 
would  be  a  very  useless  power,  if  it 
could  not  pass  those  lines. 
This  principle  is,  if  possible,  still  more 
clear  when  applied  to  commerce 
'among  the  several  States.'  They  either 
join  each  other,  in  which  case  they  are 
separated  by  a  mathematical  line,  or 
they  are  remote  from  each  other,  in 
which  case  other  States  lie  between 
them.  What  is  commerce  'among' 
them;  and  how  is  it  to  be  conducted.' 
Can  a  trading  expedition  between  two 
adjoining  States  commence  and  ter- 
minate outside  of  each.'  And  if  the 
trading  intercourse  be  between  two 
States  remote  from  each  other,  must  it 
not  commence  in  one,  terminate  in  the 
other,  and  probably  pass  through  a 
third.'  Commerce  among  the  States 
must,  of  necessity,  be  commerce  with 
the  States.  .  .  .  The  power  of  con- 
gress, then,  whatever  it  may  be,  must  be 


tion  of  the  several  States." 

See  also  Brown  v.  Maryland,  12 
Wheat.  (U.  S.)  446;  Penna.  v.  Wheel- 
ing Bridge  Co.,  13  How.  (U.  S.)  518;  S; 
c,  18  How.  (U.  S.)  421,431;  Guy  V. 
Baltimore,  100  U.  S.  434. 

2.  Hence  a  contract  for  the  handling, 
at  a  stipulated  price,  of  all  grains 
brought  by  a  railroad  to  a  certain  place, 
was  not  affected  by  the  building,  under 
authority  of  congress,  of  an  interstate 
bridge    which   made   such   handling  a 

■  useless  expense  to  one  of  the  parties. 
The  enforcement  of  this  contract  was 
not  an  interference  with  the  power  of 
congress  over  interstate  commerce.  R. 
R.  Co.  V.  Richmond,  19  Wall.  (U.  S.) 
584;  followed  in  K.  &  I.  Br.  Co.  v.  L. 
&  N.  R.  Co.,  37  Fed.  R.  567,633;  and 
see  C.  &  A.  R.  Co.  v.  V.  &  W.  Coal 
Co.,  79  111.  121,  127. 

3.  Gibbons  v.  Ogden,  9  Wh.  (U.  S.) 
i;  Brown  v.  Maryland,  I2  Wh.  (U.  S.) 
419;  Cooley  V.  Port  Wardens,  12  How. 
(U.  S.)  299;  Almy  v.  California,  24 
How.  (U.  S.;  169;  Gilman  v.  Phila.,  3 
Wall.  (U.  S.)  731;  State  Freight  Tax 
Case,  11;  Wall.  (U.  S.)  232;  Cannon  v. 
New  Orleans,  20  Wall.  (U.  S.)  577; 
Welton  V.  Missouri,  91  U.S.  275;  R.  R. 
Co.  t'.  Husdn,  95  U.  S.  465;  Mobile  v. 
Kimball,  102  U.  S.  691;  Cardwell  v. 
Bridge  Co.,  113  U.  S.  205;  Gloucester 
Fer.  Co.  v.  Penna.,  114  U.  S.  196; 
Brown  v.  Houston,  114  U.  S.  622; 
Walling  V.  Michigan,  116  U.  S.  446; 
Pickard  v.  Pull.  South.  C.  Co.,  117  U. 
S.  34;  W.  St.  L.  &  P.  R.  Co.  V.  Illi- 
nois, 118  U.  S.  557;  Robbins  v.  Shelby 
Taxing  Dist.,  120  U.  S.  489;  Council 
Bluffs  V.  K.  C.  etc.  R.  Co.,  45  Iowa  336; 
Hardy  v.  A.  T.  &  S.  F.  R.  Co.,  32 
Kan.  698. 

The  distinction  between  the  exclu- 
sive and  nonexclusive  powers  of  con- 
gress, and  the  fact  that  it  turns  on  the 
nature  of  the  subjects  in  regard  to  which 
the  power  is  exercised,  is  made  very 
clear  by  Curtis,  J.,  in  Cooley  v. 
Port  Wardens,  12  How.  (U.  S.)  299, 
318. 

"The  grant  of  commercial  power  to 
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and  the  nonexercise  of  this  power  as  to  any  such  subject  indicates 
an  intention  that  no  restrictions  should  be  imposed,  and  does  not 
warrant  any  action  in  the  matter  by  the  State.^  As  to  subjects 
of  minor  or  local  importance,  the  power  of  congress  is  not  exclu- 
sive till  exercised.*  To  the  first  class  belong  transportation, 
communication  and  traffic,*  strictly  considered,  and  as  distin- 
guished from  matters  incidental  thereto,  which  come  within  the 
second  class.* 


congress  does  not  contain  any  terms 
which  expressly  exclude  the  States  from 
exercising  an  authority  over  its  subject 
matter.  If  they  are  excluded  it  must  be 
because  the  nature  of  the  power  thus 
granted  to  congress  requires  that  a  simi- 
lar authority  should  not  exist  in  the 
States.  .  .  .  When  the  nature  of  a 
power  like  this  is  spoken  of,  when  it  is 
said  that  the  nature  of  the  power  re- 
quires that  it  should  be  exercised  ex- 
clusively by  congress,  it  must  be 
intended  to  refer  to  the  subjects  of  that 
power,  and  to  say  they  are  of  such  a 
nature  as  to  require  exclusive  regula- 
tion by  congress.  Now  the  power  to 
regulate  commerce  embraces  a  vast 
field,  containing  not  only  many  but  ex- 
ceedingly various  subjects,  quite  unlike 
in  their  nature;  some  imperatively  de- 
manding a  single  uniform  rule,  operat- 
ing equally  on  the  commerce  of  the 
United  States  in  every  port;  and  some 
as  imperatively  demanding  that  diver- 
sity which  alone  can  meet  the  local 
necessities  of  navigation. 

"Either  absolutely  to  affirm  or  to  deny 
that  the  nature  of  this  power  requires 
exclusive  legislation  by  congress,  is  to 
lose  sight  of  the  nature  of  the  subjects 
of  this  power,  and  to  assert  concerning 
all  of  them  what  is  really  applicable  but 
to  a  part.  Whatever  subjects  of  the 
power  are  in  their  nature  national,  or 
admit  only  of  one  uniform  system  or 
plan  of  regulation,  may  justly  be  said 
to  be  of  such  a  nature  as  to  require  ex- 
clusive legislation  by  congress.  That 
this  cannot  be  affirmed  of  laws  for  the 
regulation  of  pilots  and  pilotage  is 
plain.  The  act  of  1789  contains  a  clear 
and  authoritative  declaration  by  the 
first  congress  that  the  nature  of  this 
subject  is  such  that  until  congress  should 
find  it  necessary  to  exert  its  power,  it 
should  be  left  to  the  legislation  of  the 
States;  that  it  is  local  and  not  national; 
that  it  is  likely  to  be  the  best  provided 
for,  not  by  one  system  or  plan  of  regu- 
lations, but  by  as  many  as  the  legisla- 
tive discretion  of  the  several  States 
should  deem    applicable    to    the  local 


peculiarities   of  the   ports  'within  their 
limits." 

To  the  same,  effect  is  the  more  recent 
case  of  Cardwell  v.  Bridge  Co.,  113  U. 
S.  205.  After  citing  the  earlier  cases 
the  court  said  that  they  "illustrate  the 
general  doctrine,  now  fully  recognized, 
that  the  commercial  power  of  congress 
is  exclusive  of  State  authority  only 
when  the  subjects  upon  which  it  is 
exerted  are  national  in  their  character 
and  admit  and  require  uniformity  of 
regulations  aiFecting  all  the  States;  and 
that  when  the  subjects  within  that 
power  are  local  in  their  nature  or  op- 
eration, or  constitute  mere  aids  to  com- 
merce, the  States  may  provide  for  their 
regulation  and  management  until  con- 
gress interferes  and  supersedes  their  ac- 
tion." 

1.  "The  fact  that  congress  has  not 
seen  fit  to  prescribe  any  specific  rules  to 
govern  interstate  commerce  does  not 
affect  the  question.  Its  inaction  on  this 
subject,  when  considered  with  reference 
to  its  legislation  with  respect  to  foreign 
commerce,,  is  equivalent  to  a  declaration 
that  interstate  commerce  shall  be  free 
and  untrammelled."  Welton  v.  Mis- 
souri, 91  U.  S.  275;  and  see  the  cases 
cited  in  the  last  note. 

2.  See  the  cases  cited  in  n.  2,  p.  545. 

3.  It  will  not  be  denied  that  that  por- 
tion of  commerce  with  foreign  coun- 
tries and  between  the  States  which 
consists  in  the  transportation  and  ex- 
change of  commodities  is  of  national 
importance,  and  admits  and  requires 
uniforiinity  of  regulation.  The  very 
object  of  investing  this  power  in  the 
general  government  was  to  insure  this 
uniformity  against  discriminating  State 
legislation."  Welton  v.  Missouri,  91  U. 
S.  275.  To  the  same  effect,  Gloucester 
Fer.  Co.  V.  Penna.,  114  U.  S.  196.  As  to 
traffic,  Robbins  v.  Shelby  Taxing  Dist., 
120  U.  S.  489.  As  to  communication,W. 
U.  T.  Co.  V.  Pendleton,  122  U.  S.  347. 

4.  Cooley  v.  Port  Wardens,  12  How. 
(U.  S.)  ?99. 

Bridges  Over  Nayigalile  Waters. — 
These  form  a  good  illustration  of  the 
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nonexclusive  power  of  congress,  whether 
thej  obstruct  or  facilitate  commerce. 
In  the  first  instance  the  general  power 
of  congress  to  regulate  commerce  in- 
cludes the  power  to  determine  what 
shall  or  shall  not  be  deemed  such  an 
obstruction  in  judgment  of  law.  Hence 
congress  can  legalize  a  bridge  across  a 
.  navigable  stream,  and  compel  vessels  to 
be  regulated  so  as  not  to  interfere  with 
it.  Penna.  xk  Wheeling  Br.  Co.,  i8 
How.  (U.  S.)  421;  Miller  v.  Mayor  of 
N.  Y.,  109  U.  S.  388. 

It  has  been  indicated,  though  not  de- 
cided, that  if  a  bridge,  erected  by  State 
authority  only,  prove  an  obstruction  to 
navigation,  congress  may  order  it 
abated  without  compensation.  Bridge 
Co,  V.  U.  S.,  105  U.  S.  470. 

Again,  bridges  may  be  means  of  in- 
terstate commerce,  and  it  has  recently 
been  decided  in  the  United  States  cir- 
cuit courts  in  New  Jersey  and  New 
York  that  congress  can  grant  to  a  pri- 
vate corporation  the  right  to  occupy 
navigable  waters  within  a  State,  and  the 
soil  underneath  the  same,  in  order  to 
•erect  and  maintain  a  bridge  from  one 
State  to  another,  to  be  used  for  the  pur- 
poses of  interstate  commerce,  though 
such  grant  be  without  the  consent  and 
notwithstanding  the  protest  of  the  State; 
and  in  such  a  case  cession  of  the  soil  by 
the  State  in  which  it  lies  is  not  necessary 
to  the  exercise  of  the  privilege.  Decker 
V.  B.  &  N.  Y.  R.  Co.,  30  Fed.  R.723; 
Stockton  V.  Same,  32  Fed.  R.  9;  Penna. 
R.  Co.  V.  Same,  37  Fed.  R.  129.  In  the 
second  of  these  cases,  Bradley,  J., 
said : 

"The  power  to  regulate  commerce  is 
the  basis  of  the  power  to  regulate  navi- 
gation and  navigable  waters  and 
streams,  and  these  are  so  completely 
subject  to  the  control  of  congress,  as 
subsidiary  to  commerce,  that  it  has  be- 
come usual  to  call  the  entire  navigable 
waters  of  the  country  the  navigable 
waters  of  the  United  States.  It  mat- 
ters little  whether  the  United  States 
has  or  has  not  the  theoretical  owner- 
ship and  dominion  in  the  waters  or  the 
land  under  them;  it  has  what  is  more, 
the  regulation  and  control  of  them  for 
the  purposes  of  commerce.  So  wide 
and  extensive  is  the  operation  of  this 
power  that  no  State  can  place  any  ob- 
struction in  or  upon  any  navigable 
waters  against  the  will  of  congress, 
and  congress  may  summarily  remove 
such  obstructions  at  its  pleasure.  And 
all  this  power  is  derived  from  the  power 
■"to  regulate  commerce.'     Is  this  power 


stayed  when  it  qomes  to  the  question  of 
erecting  a  bridge  for  the  purposes  of 
commerce  across  a  navigable  stream? 
We  think  not.  We  think  that  the 
power  to  regulate  commerce  between 
the  States  extends  not  only  to  the  con- 
trol of  the  navigable  waters  of  the 
country,  and  the  lands  under  them,  for 
the  purposes  of  navigation,  but  for  the 
purpose  of  erecting  piers,  bridges,  and 
all  other  instrumentalities  of  com- 
merce which,  in  the  judgment  of  con- 
gress, may  be  necessary  or  expedient." 

Congress  may  prescribe  the  rates  of 
toll  upon  bridges  over  its  navigable 
waters.  C.  S.  R.  Co.  v.  Int.  Br.  Co.,  8 
Fed.  Rep.,  190. 

Where  congress  has  exercised  no 
authority,  a  State  can  authorize  and 
regulate  the  erection  of  bridges  over 
navigable  streams  which  are  entirely 
within  its  limits.  Oilman  v.  Phila.,  3 
Wall.  (U.  S.)  713;  Escanaba  v.  Chi- 
cago, 107  U.  S.  687;  Cardwell  v.  Am, 
Br.  Co.,  113  U.  .S.  205.  If,  however, 
the  stream  flows  through  more  than 
one  State,  or  from  the  boundary  be- 
tween States,  the  right  of  States  in  re- 
gard to  bridges  is  not  so  -certain.  Ac- 
cording to  a  recent  writer  this  right 
"  should  seemingly  depend,  not  on 
whether  the  river  flows  through  one  or 
many  States,  but  on  how  far  it  is  navi- 
gable, the  size  and  number  of  the  ves- 
sels which  pass  up  and  down  the  chan- 
nels, and  the  kind  and  value  of  their 
cargoes.  If  the  regulation  of  the 
Schuylkill  can  safely  be  left  to  the 
local  authorities,  and  the  Hudson  is 
exclusivelyunder  the  control  of  congress, 
it  is  not  because  the  entire  course  of 
the  former  river  is  in  the  State  of 
Pennsylvania,  while  the  latter  divides 
New  York  from  New  Jersey,  but  be- 
cause the  traffic  on  the  Hudson  much 
exceeds  that  on  the  Schuylkill.  A 
river  flowing  through  two  or  more 
States  may  be  so  far  common  property 
that  no  one  of  them  can  sanction  any 
structure  that  will  obstruct  the  channel; 
but  if,  as  we  may  infer  from  Gilman  v. 
Phila.,  a  State  may  bridge  rivers  which, 
like  the  Penobscot,  are  important  ave- 
nues of  commerce,  there  would  seem  to 
be  no  sufficient  reason  why  New  York 
and  New  Jersey  should  not  unite  in 
throwing  a  bridge  over  the  Hudson. 
The  test  seemingly  should  be:  Is  the 
river  of  such  importance  to  interstate 
and  foreign  commerce  that  it  should  be 
exclusively  regulated  by  the  general 
government,  and  cannot  safely  be 
trusted   to  local  legislation,  subject  to 
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3.  Restrictions  llpon  the  Power  of  the  States — a.  As  to  Discrimina- 
tion.— No  State  can,  by  taxation  or  otherwise,  discriminate  against 
nonresidents — citizens  of  the  United  States — as  to  the  business 
carried  on  by  them  in  the  State,*  nor  against  the  products  of 
other  States.^ 

b.  As  to  Taxation. — No  State,  even  without  discrimination,  can 


the  intervention  of  congress?  and  the 
question  whether  the  entire  course  of 
the  stream  is  in  the  State  is  a  circum- 
stance that  may  deserve  consideration, 
but  is  not  of  itself  conclusive.  A  river 
which  has  its  source  in  one  State  and 
its  mouth  in  another,  is,  so  far  as  its 
course  through  the  former  is  concerned, 
as  entirely'  local  as  if  it  did  not  enter 
the  latter;  and  the  Hudson  above  New- 
burgh  should  therefore  be  as  much  un- 
der the  control  of  New  York  as  is  the  - 
Schuylkill  at  Philadelphia,  especially  if 
the  latter  be  viewed  in  its  true  aspect 
as  a  branch  of  the  Delaware."  i  Hare's 
Am.  Const.  Law,  1500. 

1.  Ward  V.  Maryland,  I2  Wall.  (U. 
S.)  418;  See  vol.  §,  title  Drummers; 
vol.  3,  titles  Commercial  Travel- 
lers; Constitutional  LAVif;  also 
note  2,  p.  549.  But  here,  under  a 
general  law,  a  specific  tax  is  assessed 
upon  "every  sewing  machine  company 
selling  or  dealing  in  sewing  machines, 
by  itself  or  its  agents,  in  this  State." 
This  embraces  domestic  as  well  as  for- 
eign companies,  and  is  not  a  regulation 
of  interstate  commerce,  although,  as  a 
matter  of  fact,  no  dometoc  companies 
may  exist.  Singer  Mfg.  Co.  v.  Wright, 
33  Fed.  Rep.  121. 

Foreign  Corporations. — While  a  State 
may  exclude  foreign  corporations,  or 
prescribe  terms  or  impose  a  licence  fee 
for  their  transacting  business  within  her 
limits  (Bk.  of  Augusta  v.  Earle,  13 
Pet.  (U.  S.)  519;  Paul  V.  Virginia,  8 
(Wall.)  U.  S.'i68;  Penna.  v.  Standard 
Oil  Co.,  loi  Pa.  119),  yet  this  power 
must  not  be  so  exercised  as  to  hinder, 
burden,  or  regulate  interstate  com- 
merce. Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727;  Pembina  Min.  Co.  v. 
Penna.,  125   U.  S.  iSi. 

Hence  tlie  circuit  court  for  Louisi- 
ana has  held  that  an  article  of  the  con- 
stitution of  that  State,  providing  that 
no  foreign  corporation  shall  do  any 
business  therein  without  having  one  or 
more  known  places  of  business  and 
authorized  agents  on  whom  process  can 
be  served  in  the  State,  is  void  as  an  at- 
tempt to  restrict  navigation.  N.  O.  & 
M.  P.  Co.  V.  James,  32   Fed.   Rep.  21. 


In  Alabama,  a  similar  constitutional 
provision  has  been  sustained  by  the 
State  Court  as  against  a  telegraph  com- 
pany. A.  U.  T.  Co.  -v.  W.  U.  T.  Co., 
56  Ala.  26.  Similar  legislative  provi- 
sion has  been  upheld  by  the  United 
States  Supreme  Court.  Fire  Assoc,  of 
Phila.  w.  New  York,  119  N.  Y.  See 
Foreign  Corporations,  8  Am.  & 
Eng.  Ency.  of  Law. 

In  Iowa,  the  Stale  court  sustained 
(though  rather  as  a  matter  of  form,  and 
with  much  doubt)  a  statute  requiring 
foreign  corporations,  other  than  mer- 
cantile or  manufacturing,  to  take  out 
permits  before  exercising  any  corporate 
functions  whatever,  which  permits 
should  be  forfeited  if  the  corporation, 
when  sued  in  a  State  court,  should  re- 
move the  cause  to  a  federal  court  on 
account  of  local  prejudice  or  its  own 
nonresidence.  Goodrel  v.  Kreichbaum, 
70  Iowa  362. 

2.  A  State  law  requiring  persons 
dealing  in  merchandise  grown  or  manu- 
factured without  the  State  to  pay  ,  for 
and  take  out  a  license,  while  the  sale  of 
wares  made  within  the  State  is  left  free, 
is  void.  Welton  v.  Missouri,  91  U,  S. 
275;  Webber  v.  Virginia.  103  U.  S.344; 
Walling  V.  Michigan,  116  U.  S  446; 
State  V.  Pratt,  59  Vr.  590;  Van  Buren 
V.  Downing,  41  Wis.  122. 

So  is  a  city  ordinance  taxing  peddlers 
unless  they  reside  in,  and  the  goods  are 
manufactured  in,  a  certain  county. 
Marshalltown  v.  Blum,  58  Iowa  184. 
Or  an  ordinance  requiring  vessels  laden 
with  the  products  of  other  States  to  pay 
a  larger  sum  for  the  use  of  the  public 
wharves  of  a  city  than  where  the  cargo 
consists  of  articles  grown  or  made  in 
the  State.  Guy  v.  Baltimoi-e,  100  U. 
S.  434. 

But  a  law  taxing  "ail  peddlers  of  sew- 
ing machines  and  selling  by  sample' 
aifects  such  persons  "without  regard  to 
the  place  of  growth  or  produce  of  ma- 
terial, or  of  manufacture,"  and  is  valid. 
Machine  Co.  v.  Gage,  too  U.  S.  676, 
affirming  s.  c,  7  Bax.  (Tenn.)  518.  But 
see  note  2,  p.  549,  as  to  sale  by  sample. 
As  to  regulation  of  the  liquor  traffic 
see  infra,  n.  i,  p.  556. 
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impose  any  tax  upon  interstate  commerce,^  whether  upon  sales, 
by  sample  or  otherwise,  of  goods  to  be  brought  from  another 
State,*  or  upon  passengers^ 


1.  It  is  well  settled  that  no  State  can 
impose  a  tax  under  such  circumstances 
and  with  such  effect  as  to  constitute  it 
a  regulation  of  foreign  or  interstate 
commerce,  and  also  that  the  test  to  be 
applied  in  such  cases  is  that  where  the 
burden  of  a  tax  falls  on  a  thing  which 
is  the  subject  of  taxation,  the  tax  is  to 
be  considered  as  laid  on  the  thing 
rather  than  on  him  who  is  charged 
-with  the  duty  of  pajing  it.  Brown  v. 
Maryland,  12  Wh.  (U.  S.)  419. 

"The  fairest  and  most  just  .  .  . 
construction  of  the  constitution  leads 
to  the  conclusion  that  no  State  has  a 
right  to  lay  a  tax  on  interstate  com- 
merce in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  re- 
ceipts derived  from  that  transportation, 
or  on  the  occupation  or  business  of  car- 
rying it  on,  and  the  reason  is  that  such 
taxation  is  a  burden  on  that  commerce, 
and  amounts  to  a  regulation  of  it, 
which  belongs  solely  to  congress." 
Leloup  V.  Mobile,  127  U.  S.  640. 

It  does  not  help  the  matter  that 
domestic  commerce  is  subject  to  the 
same  tax.  State  Freight  Tax  Case,  15 
Wall.  (U.  8.)  232;  Robbins  v.  Shelby 
Taxing  Dist..  120  U.  S.  489^,  Leloup  -v. 
Mobile,  127  U.  S.  640. 

2.  "Drummers' "'  License  Taxes. — Wel- 
ton  V.  Missouri,  91  U.  S.  275  (note  2, 
p.  548),  decided  simply  that  there  must 
be  no  discrimination  against  interstate 
commerce.  Machine  Co.  v.  Gage,  100 
U.  S.  676  {su^ra^  same  note),  sustained 
the  constitutionality  of  a  nondiscrimi- 
nating State  tax  on  "all  peddlers  of 
sewing  machines  [whether  domestic  or 
foreign]  and  selling  by  sample;"  a  de- 
cision which  seems  warranted  by  the 
the  facts  of  the  case,  for  the  agent  taxed 
appears  to  have  sold  only  machines 
which  had  been  brought  into  the  State 
and  had  become  part  of  the  general 
property.  (See  Woodruff'  v.  Parham, 
8  Wall.  (U.  S.)  123;  note  i,  p,  550).  The 
business  of  selling  by  samfle  was  not 
referred  to  in  that  case;  but  it  is  now 
settled  that  a  State  law  providing  that 
"all  drummers,  and  all  persons  not 
having  a  regular  licensed  house  of  bus- 
iness in  the  taxing  district,  offering  for 
sale  or  selling  goods,  wares  or  "mer- 
chandise therein,  by  sample,  shall  be 
required  to  pay  to  the  county   trustee 


the  sum  of  ,$10  per  week,  or  $25  per 
month  for  such  privilege,  and  no  license 
shall  be  issued  for  a  longer  period  than 
three  months,"  is  void  in  so  far  as  it  ap- 
plies to  persons  soliciting  the  sale  of 
goods  on  behalf  of  individuals  or  firms 
doing  business  in  another  State.  Rob- 
bins  V.  Shelby  Taxing  Dist.,  120  U.  S. 
489. 

The  same  is  true  of  a  law  providing 
that  "no  person  or  corporation  other 
than  the  grower,  maker,  or  manufac- 
turer,shall  barter  or  sell  or  otherwise  dis- 
pose of,  or  shall  offer  for  sale  any  goods, 
chattels,  wares  or  merchandise  within 
the  State  without  first  obtaining  a 
license"  to  be  paid  for  at  a  certain  rate. 
Corson  v.  Maryland,  120  U.  S.  502,  re- 
versing s.  c,  57  Md.  257.  But  "license 
to  enter,  required  of  foreign  corpora- 
tions, depends  on  other  principles.  See 
note  I,  p.  548.  To  the  same  effect, 
Asher  v.  Texas,  128  U.  S.  129  (revers- 
ing s.  c,  23  Tex.  App.  662);  ex  farte 
Stockton,  33  Feb.  R.  95;  State -u.  Agee, 
83  Ala.  no;  Fort  Scott  w.  Pelton,  39 
Kan.  764;  Simmons  Hdwre.  Co.  t;.  Mc- 
Guire,39  La.  Ann.  848;  ex  farte  Rosen- 
blatt, 19  Nev.  439;  State  v.  Bracco 
(N.  Car.),  9  S.  E.  Rep.  404. 

In  West  Virginia^  a  license  tax  on 
agents  travelling  with  one  or  more 
horses  and  selling  "any  lightning  rod, 
sewing  machine,  or  organ,  or  other 
musical  instrument"  has  recently  been 
sustained  as  against  agents  selling  sew- 
ing machines  manufactured  outside 
the  State,  on  the  ground  that  it  applied 
only  to  agents  carrying  their  goods  with 
them.  State  f.  Richards  (W.  Va.),  9 
S.  E.  Rep.  245.  Unless,  however,  these 
goods  could  be  held  to  have  reached 
their  destination  and  thereby  become 
part  of  the  general  property  of  the 
State,  they  were  still  a  matter  of  inter- 
state commerce  (note  2,  p.  548),  and  not 
subject  to  taxation,  directly  or  in  this 
indirect  way. 

3.  Passengers. — In  Crandall  v.  Ne- 
vada,'6  Wall.  (U.  S.)  35,  the  supreme 
court  doubted  whetherthe  transportation 
of  passengers  were  commerce,  but  Hall 
V.  De  Cuir,  95  U.  S.  485  (note  2,  p.  554), 
settled  that  U  is.  This  has  been  fol- 
lowed in  the  various  Pullman  car 
cases,  and  interstate  transportation  of 
passengers  is  now  regulated  by  the  In- 
terstate Commerce  act. 
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or  goods  ^  carried  or  messages  sent  to  or  from  other  States,^  or 


1.  Goods. — Neither  the  business  of 
carrying  goods  from  one  State  to  an- 
other (State  Freight  Tax  Case  and 
other  cases  in  next  note),  nor  the  goods 
themselves  while  in  transit  (Coe  v. 
Errol,  ii6  U.S.  517),  can  be' taxed;  nor 
can  a  licence  tax  be  imposed  upon  the 
business  or  occupation  of  selling  the 
goods,  for  that  is  in  effect  a  tax  upon 
the  goods  themselves.  Welton  v.  Mis- 
souri, 91  U.  S.  275.  As  to  the  goods 
themselves,  as  was  observed  in  the  last 
two  cases,  it  is  not  an  easy  matter  to 
designate  or  define  the  point  of  time 
when  state  jurisdiction  over  them 
begins  and  federal  jurisdiction  ends, 
or  vice  versa;  yet  it  is  highly  im- 
portant) both  to  the  business  commu- 
nity and  to  the  State,  that  this  should 
be  done  as  far  as  possible. 

The  control  of  a  State  over  goods 
brought  from  another  State  begins 
sooner  than  in  the  case  of  imports  from 
a  foreign  country.  In  the  latter  case, 
the  right  to  sell  without  any  restriction 
imposed  by  a  State  is  a  necessary  inci- 
dent of  the  right  to  import  without  such 
restriction,  and  hence  so  long  as  the 
goods  remain  the  property  of  the  im- 
porter, and  continue  in  the  original 
form  and  packages  in  which  they  were 
imported,  the  State  can  impose  no  tax 
or  duty  upon  them.  Brown  v.  Mary- 
land, 12  Wh.  (U.  S.)  419.  See  Coe  w. 
Errol,  116  U.  S.  517,  527.  Nor  can  their 
sale  by  an  auctioneer  be  taxed  like 
other  auction  sales.  Cook  t;.  Penna.,  97 
U.  S.  566. 

In  the  case  of  goods  from  another 
State,  no  universal  rule  was  stated  in 
Welton  V.  Missouri,  91  U.  S.  275,  the 
court  deeming  it  sufficient  for  the 
purpose  of  that  case  to  hold  that  the 
"commercial  power  [of  congress]  con- 
tinues until  the  commodity  has  ceased 
to  be  the  subject  of  discriminating  leg- 
islation by  reason  of  its  foreign  charac- 
ter. That  power  protects  it  even  after 
it  has  entered  the  State  from  any  bur- 
dens imposed"  on  that  account.  It 
would  seem  to  be  the  received  doctrine 
that  this  protection  of  the  goods  from 
all  State  control  while  in  transit,  and 
from  discrimination  at  all  times,  is  all 
that  congress  can  or  need  undertake  to 
secure  in  the  matter.  After  the  goods 
have  been  sent  from  one  State  to  another 
for  sale,  or  in  consequence  of  a  sale, 
and  have  reached  their  destination,  they 
become  part  of  the  general  property  of 


the  State,  and  are  subject  to  its  regula- 
tions and  taxes  just  as  all  other  prop- 
erty is,  provided  only  that  there  be  no 
discrimination  against  them  by  reason 
of  their  extra-state  origin.  Woodruff 
V.  Parham,  8  Wall.  (U.  S.)  123;  Ma- 
chine Co.  V.  Gage,  100  U.  S.  676;  P| 
&  S.  Coal  Co".  V.  Bates,  40  La.  Ann. 
226. 

The  destination  once  reached,  the 
mere  fact  that  the  sale  takes  place  on 
the  vessel  which  brought  them,  cannot 
divest  the  State  control,  which  has  al- 
ready attached.    Brown  v.  Houston,  114 

U.  S.'622. 

When  State  control  over  goods  ex- 
ported to  another  State  ends  is  perhaps 
not  so  clearly  settled,  but  the  best  rule 
would  seem  to  be  "that  such  goods  do 
not  cease  to  be  part  of  the  general  mass 
of  property  of  the  State,  subject,  as  such, 
to  its  jurisdiction,  and  to  taxation  in  the 
usual  way,  until  they  have  been  shipped 
or  entered  with  a  common  carrier  for 
transportation  to  another  State,  or 
have  been  started  upon  such  transpor- 
tation in  a  continuous  route  or  journey." 
Hence,  logs  cut  and  hauled  to  the  place 
whence  the}-  were  to  be  floated  to 
another  State,  but  kept  in  that  place  till 
it  was  convenient  to  float  them  away, 
were  not  yet  commodities  of  interstate 
commerce,  but  were  taxable.  Coe  v. 
Errol,  116  U.  S.  517. 

2.  State  Freight  Tax  Case,  15  Wall. 
(U.  S.)  232;  Tel.  Co.  V.  Texas,  105  U. 
S.  460;  reversing  s.  c,  55  Tex.  314. 

Occupation  and'  Office  License  Taxes. 
— Interstate  commerce  cannot  be  taxed 
even  indirectly,  as  by  requiring  the  pay- 
ment of  a  license  fee  for  carrying  it  on. 
Moran  v.  New  Orleans,  112  U.  S.  69; 
Leloup  V.  Mobile,  127  U.  S.  640.  This- 
case  practically  overrules  Osborne  v. 
Mobile,  16  Wall.  (U.  S.)  479,  in  which 
a  license  tax  on  express  and  railroad 
companies  "having  a  business  extending 
beyond  the  limits  of  the  State,"  was 
held  not  to  impose  a  tax  upon  interstate 
commerce,  and  hence  to  be  valid. 

In  Pickard  v.  Pull.  South.  Car.  Co., 
1 17  U.  S.  34,  Osborne  v.  Mobile  is  distin- 
guished from  State  Freight  Tax  Case, 
15  Wall.  (U.  S.)  232,  and  approved  be- 
cause involving  a  tax  upon  a  business 
carried  on  within  the  city  of  Mobile 
onl}-.  But  in  Leloup  v.  Mobile,  Brad- 
ley, J.,  said,  in  delivering  the  opinion 
of  the  court:  "In  view  of  the  course  of 
decisions  which  have  been  made  since 
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that  time  (A  e.,  the  date  of  Osbornef . 
Mobile),  it  is  very  certain  that  such  an 
ordinance  (as  the  one  in  that  case) 
would  now  be  regarded  as  repugnant  to 
the  power  conferred  upon  congress  to 
regulate  commerce  among  the  several 
States." 

The  downfall  of  Osborne  v.  Mobile 
would  seem  to  carry  with  it  that  of- 
Lightburne  v.  Taxing  Dist.,  4  Lea 
(Tenn.)  219,  which  upheld  in  reliance 
on  Osborne  v.  Mobile,  a  privilege  tax 
upon  steamboat  and  railroad  agents, 
other  than  officers  of  railroads  termi- 
nating in  the  taxing  district,  as  valid 
even  as  against  agents  whose  busi;iess 
was  to  contract  for  interstate  com- 
merce. Perhaps,  also,  the  same  may  be 
said  of  N.  &  W.  R.  Co.  v.  Common- 
wealth, 114  Pa.  St.  256,  which  /;e/cf  that 
where  a  railroad  company  is  confined, 
by  the  terms  of  its  charter,  to  the  car- 
riage of  freight  and  passengers  within 
one  State,  its  participation,  in  through 
transportation  carried  on  by  force  of 
traffic  contracts  with  other  companies 
owning  roads  in  other  States,  is  not  in- 
terstate commerce,  and  that  hence  such 
company  can  be  required  to  pay  an 
office  license  tax  in  another  State. 

Taxation  of  Eeoeipts. — State  taxation 
of  the  receipts  derived  from  interstate 
commerce  is  likewise  forbidden.  Fargo 
V.  Michigan,  121  U.  S.  230;  Phila.  & 
South.  S.S.  Co.  t'.  Penna.,  122  U.  S.  326 
(reversing  s.  c,  104  Pa.  109);  Ratterman 
?;.  W.  U.  T.  Co.,  127  U.  S.  411;  W.  U. 
T.  Co.  V.  Penna.,  128  U.  S.  39;  Indiana 
V.  A  E.  Co.,  7  Biss.  (C.  C.)  227. 

Even  in  proportion  to  the  distance 
travelled  in  the  State  by  passengers  or 
goods  carried  into,  through  or  out  of  it. 
Indiana  v.  Pull.  P.  C.  Co  ,  16  Fed.  R. 
193;  State  V.  Wood,  S.  &  P.  C.  Co.,  114 
Ind. 155. 

It  is  immaterial  that  goods  destined 

for  points  without  the  State  were  tern- 

porarily  detained   in   the  State.      This 

'  did  not  alter  their  character.     D.  &  H. 

C.  Co.  Tj.  Com.  (Pa.),  17  Atl.  R.  i^k,. 

The  reversal  of  Phila.  &  South.  S'.  S. 
Co.  V.  Com.,  104  Pa.  309,  in  122  U.  S. 
326.  would  seem  to  indicate  that  Pull. 
P.  C.  Co.  V.  Cora.,  107  Pa.  148, 
was  also  wrongly  decided.  It  held  that 
a  carrying  company  was  taxable  on  all 
its  receipts  from  business  carried  on  in 
the  State,  even  including  receipts  de- 
rived from  the  carriage  of  passengers 
into,  through,  or  out  of  the  State.  See 
Foreign  Corporations,  vol.  8. 

In  Pennsyh'ania,  it  has  also  been 
very  recently  held  that  a  State  can  tax 


the  receipts  from  continuous  transpor- 
tation between  points  within  the  same, 
but  by  a  route  lying  partly  in  another 
State,  so  that  the  passengers  and  goods 
were  actually  carried  out  of  the  State, 
and  then  into  it  again.  Com.  -v.  L. 
V.  R.  Co.,  17  Atl.  R.  179.  This  de- 
cision may  be  questioned.      See  sufra. 

The  rule  above  given  is  analogous  to 
that  established  in  W.  St.  L.  &  P.  R. 
Co.  V.  Illinois,  118  U.  S.  557,  that  a 
State  cannot  regulate  interstate  trans- 
portation charges  even  for  the  distance 
travelled  in  the  State.  See  title 
Freight,  8  Am.  &  Eng.  Ency.  of 
Law. 

The  fact  that  a  company  is  engaged 
in  interstate  commerce  does  not,  how- 
ever exempt  it  from  taxation  on  its  re- 
ceipts derived  from  internal  comnrerce, 
e.  g.  from  the  transportation  of  passen- 
gers whose  whole  journey  is  within  the 
State,  State  v.  Pull.  P.  C.  Co.,  64  Wis. 
89;  or  from  telegrams  sent  by  private 
citizens  from  one  place  to  another  with- 
in the  State.  Tel.  Co.  v,  Texas,  105  U. 
S.  460.  See  title  Foreign  Corpora- 
tions, 8  Am.  &  Eng.  Ency.  of  Law. 

Authority  of  State  Tax  on  Railway 
Gross  Receipts  Questioned. — In  that 
case,  15  Wall.  (U.  S.)  284,  it  was  held 
that  a  State  could  tax  the  gross  receipts 
of  a  domestic  corporation,  even  though 
a  part  of  such  receipts  be  derived  from 
interstate  commerce.  This  was  on  the 
ground  that  the  tax  was  in  eft'ect  a  tax 
on  the  franchise  which  the  State  had  a 
right  to  tax  on  any  basis  it  might  see  fit, 
and  also  that  the  tax  was  not  levied  until 
after  the  money  had  actually  come  into 
the  company's  hands,  thereby  losing  its 
distinctive  character  as  freight  earned, 
and  becoming  incorporated  into  the 
general  mass  of  the  company's  prop- 
erty. In  Phila  &  South.  S.  Co.  v. 
Penna.,  122  U.  S.  326,  however,  the  de- 
cision in  the  Railway  Gross  Receipts 
case  was  questioned,  and  the  second 
ground  above  given  held  to  be  un- 
tenable. Bradley,  J.,  said:  "No  doubt 
a  ship  owner,  like  any  other  citizen, 
may  be  personally  taxed  for  the  amount 
of  his  property  or  estate,  without  re- 
gard to  the  source  from  which  it  was 
derived,  whether  from  commerce  or 
banking  or  any  other  employment. 
But  that  is  an  entirely  different  thing 
from  laying  a  special  tax  upon  his  re- 
ceipts in  a  particular  employment.  If 
such  a  tax  is  laid,  and  the  receipts  taxed 
are  those  derived  from  transporting 
goods  and  passengers  in  the  wa3'  of  in- 
terstate or  foreign  commerce,  no  matter 
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upon  the  means  by  which  interstate  conimerce  is  transacted,  ex- 
cept in  so  far  as  they  may  be  subject  to  direct  taxation  as 
property.* 

c.  As  to  Regulation. — Such  matters  as  are  subject  to  the  exclu- 
sive control  of  congress  cannot  be  regulated  by  the  States  in  any 
way,    whether    by    fixing    rates  of    charges,*    granting  monopo- 


when  the  tax  is  exacted,  whether  at  the 
time  of  realizing  the  receipts,  or  at  tlie 
end  of  every  six  months  or  a  year,  it  is 
an  exaction  aimed  at  the  commerce 
itself,  and  is  a  burden  upon  it,  and 
seriously  affects  it." 

1.  It  is  familiar  that  the  property  of 
individuals  and  corporations  engaged  in 
foreign  or  interstate  commerce  is  sub- 
ject to  State  taxation  equally  with 
other  property,  provided  always  it  be 
within  the  jurisdiction  of  the  State.  , 
See  McCuUoch  v.  Maryland,  4  Wh. 
(U.  S.)  316,  429;  Passenger  Cases,  7 
How.  (U.  S.)  283,  402;  Tel.  Co.  V. 
Texas,  105  U.  S.  460;  Gloucester  Ferry 
Co.  V.  Penna.,  114  U.  S.  196,  206. 

Hence  vessels  engaged  in  interstate 
commerce  may  be  taxed  as  property, 
but  only  at  their  home  port,  which 
must  be  within  the  jurisdiction  of  the 
State  where  their  owner  resides,  without 
regard  to  their  port  of  registry.  St.Louis 
V.  Ferry  Co.,  11  Wall.  (U.  S.)  423; 
People  V.  Commrs.  of  Texas,  23  N.  Y. 
224;   Same  v.  Same,  j8  N.  Y.  242. 

This  is  so  even  if  the  vessel  be  em- 
ployed exclusively  in  commerce  be- 
tween other  ports,  and  do  not  touch  at 
her  home  port.  Hays  v.  P.  M.  S.  Co., 
17  How.  (U.  S.)  1596;  Morgan  v.  Par- 
ham,  16  Wall.  (U.  S.)  471. 

A  license  fee  imposed  by  a  State  or  a 
municipality  upon  ferry  boats  plying 
across  a  navigable  river  between  two 
States,  is,  however,  not  a  regulation  of 
interstate  commerce.  Wiggins  Ferry 
Co.  V.  E.  St.  Louis,  107  U.  S.  365. 

Sleeping  and  parlor  cars  belonging 
to  a  foreign  company,  and  merely  pass- 
ing through  or  into  a  State,  cannot  be 
taxed  there.  Pickard  v.  Pull.  South.  C. 
Co.,  117  U.  S.  34;  Tenn.  tJ.  Same,  117 
U.  S.  51. 

But  it  has  been  held  in  Pennsylvania 
that  a  foreign  corporation  doing  busi- 
ness in  the  State  is  liable  to  taxation  on 
the  proportion  of  its  capital  stock  in- 
vested therein,  as  represented  by  the 
cars  used  by  it  in  the  State,  whether 
such  cars  be  owned  or  leased  by  the 
company;  and  that  the  fact  that  such 
cars  are  continuously  run  into,  through, 
or  out  of  the  State,  and  are  also  oper- 


ated in  other  States,  does  not  exempt 
them  from  taxation  in  the  State,  but 
only  reduces  the  valuation  upon  which 
the  company  is  taxable.  Pull.  P.  C.  Co. 
V.  Com.,  107  Pa.  St.  156. 

Hence  a  telegraph  company  can  be 
taxed  on  its  corporate  franchise  at  a 
valuation  equal  to  the  aggregate  value 
of  the  shares  of  its  capital  stock  after 
deducting  from  such  valuation  an 
amount  proportionate  to  the  length  of 
the  line  lying  without  the  State.  Atty. 
Gen.  V.  W.  U.  T.  Co.,  33  Fed.  R.  129;- 
affd.  125  U.  S.  530, 

2.  A  State  cannot,  directly  or  indi- 
rectly, regulate  the  charges  for  freight 
or  passengers  to  points  outside  its  lim- 
its. P.  C.  S.  S.  Co.  V.  Bd.  of  Commrs., 
18  Fed.  R.  10;  Carson  ».  I.  C.  R.  Co., 
59  Iowa,  148;  Hardy  v.  A.  T.  &  S.  F. 
R.  Co.,  32  Kan.  698;  infra,  vol.  8,  title 
Freight. 

Hence  in  a  case  arising  from  a  car- 
riage forming  part  of  an  interstate  con- 
veyance, a  State'  law  forbidding  any 
railroad  company  to  "charge  or  receive 
the  same  or  a  greater  sum  for  the 
transportation  of  passengers  and  freight 
of  the  same  class  for  any  distance 
within  the  State  than  it  does  for  a 
longer  distance,"  was  held  unconstitu- 
tional, because  applicable  even  though 
the  longer  distance  be  without  the 
State,  and  hence  affecting  contracts  for 
interstate  transportation.  Wabash 
etc.  R.  Co.  z).  Illinois,  118  U.  S.  570, 
reversing  s.c,  105  111.  236. 

.  Even  if  the  regulation  is  confined  in 
terms  to  so  much  of  the  distance  trav- 
ersed as  is  within  the  State,  and  con- 
gress has  taken  no  action-  in  the  mat- 
ter, this  does  not  alter  the  case.  Wab- 
ash, St.  L.  &  P.  R.  Co.  V.  Illinois,  118 
U.  S  557;  Kaeiser  v.  I.  C.  R.  Co.,  S 
McCr.  (U.  S.  C.  C.)  496;  s.  c,  18  Fed. 
R.  151;  L.  &  N.  R.  Co.  V.  Commn.,  19 
Fed.  R.  679;  I.  C.  R.  Co.  v.  Stone,  20 
Fed.  R.  468;  M.  &  O.  R.  Co.  ».  Ses- 
sions, 28  Fed.  R.  S92;  State  v.  C.  &  N. 
W.  R.  Co.,  70  Iowa  162;  Com.  v. 
Hous.  R.  Co.,  143  Mass.  264;  R.  R- 
Commrs.  v.  R.  R.  Co.,  22  S.  Car.  220; 
infra,  vol.  8,  title  Freight. 

The  same  rule  applies  to  carriage  be- 
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tween  points  in  the  same  State,  but  by 
a  route  lying  partly  in  another  State. 
This  is  interstate  commerce,  and  the 
rates  are  subject  to  the  contiol  of  con- 
gress. N.  O.  Cot.  Exch.  Co.  V.  N.  O.  etc. 
R.Co.,  2  I.  C.  C.  R.S??;  State z-.  C.  St. 
P.  M.  &  O.  R.  Co.  (Minn.),  41  N.  W. 
Rep.  1047. 

Before  the  "Interstate  Commerce  act" 
■was  passed,  a  State  could  require  rail- 
roads traversing  its  territory  to  fix 
their  rates  of  charges  annually,  and  to 
Tieep  printed  tables  o(  such  rates  posted 
in  their  stations,  and  forbid  the  (jharg- 
ing  of  a  higher  rate  than  is  so  fixed 
and  posted.  R.  R.  Co.  v.  Fuller,  17 
Wall.  (U.  S.)  560.  In  that  case  the 
court  said:  "  No  discrimination  is 
made  between  local  and  interstate 
freights,  and  no  attempt  is  made  to 
control  the  rates  that  may  be  charged. 
It  is  only  required  that  the  rates  shall 
be  fixed,'made  public,  and  honestly  ad- 
hered to.  In  this  there  is  nothing  un- 
reasonable or  onerous.  The  public 
welfare  is  promoted  without  wrong  or 
injury  to  the  company."  The  federal 
act  has  now  superseded  such  legislation. 

Tlie  "Granger  Cases." — In  Munn  v. 
Illinois,  94  U.  S.  113;  C.  B.  &  Q^  R. 
Co.  V.  Iowa,  94  U.  S.  155;  Peik  v.  C.  & 
N.  W.  R.  Co.,  94  U.  S.  164;  C.  M.  & 
St.  P.  R.  Co.  V.  Ackley,  94  U.  S.  199; 
W.  &  St.  P.  R.  Co.  V.  Blake,  94  U.  S. 
180;  and  Stone  v.  Wisconsin,  94  U.  S. 
181,  it  was  held  (Field  and  Strong, 
J.  J:,  dissenting)  that  Where  a  railroad 
or  warehouse  was  situated  within  the 
limits  of  a  single  State,  its  business 
"was  carried  on  there  and  its  regulation 
•was  a  matter  of  domestic  concern,  al- 
though such  road  or  warehouse  might 
be  used  as  an  instrument  of  interstate 
■as  well  as  of  domestic  commerce;  and 
that  until  congress  acted  in  regard  to 
the  interstate  relations  of  such  a  road  or 
"warehouse,  the  State  could  enforce  her 
•own  regulations  upon  it,  and  limit  the 
rates  to  be  charged  for  carriage  or  other 
services,  even  though  such  regulations 
should  "indirectly  operate  upon  com- 
"merce  outside  her  immediate  jurisdic- 
tion." (94  U.  S.  135.) 

These  cases  were  cited  with  approval 
by  Waite,  C.  J.,  in  the  later  "Railroad 
■Commission  cases,"  116  U.  S.  307, 
325,  329,  but  have  been  the  subject  of 
much  criticism.  Very  ma,ny  of  the 
State  courts  of  last  resort  -  have  relied 
■on  them  in  support  of  State  authority 
■against  the  defence  of  interstate  com- 
merce, only  to  find  that  they  had  leant 
upon  a  "bruised  reed."     It  is  to  be  ob- 


.served  that  in  Munn  v.  Illinois  the 
court  say:  "We  do  not  say  that  a  case 
may  not  arise  in  which  it  will  be  found 
that  a  State,  under  the  form  of  regulat- 
ing its  own  affairs,  has  encroached 
upon  the  exclusive  dominion  of  com- 
merce in  respect  of  interstate  com- 
merce, but  we  do  say  that,  upon  the 
facts  as  the}'  are  represented  to  us  in 
this  record,  that  has  not  been  done," 
while  in  C.  B.  &  Q^  R.  Co.  v.  Iowa,  the 
answer  denied  that  any  attempt  was  to 
be  made  to  enforce  the  law  so  far  as 
concerns  interstate  commerce.  In  all 
the  Granger  cases  the  interference  with 
interstate  commerce  was  only  one  of 
several  constitutional  matters  assigned 
for  error,  and  was  treated  as  one  of  the 
least  important.  The  reports  clearly 
show  that  the  main  questions  were: 
first,  the  fundamental  one  of  the  right 
of  a  State  to  restrict  in  any  way  the 
power  of  a  railroad  or  elevator  com- 
pany to  fix  the  rates  at  which  it  would 
do  business,  without  regard  to  whether 
that  business  might  be  interstate  or 
not;  and  secondly,  that  of  the  right  to 
make  any  such  restrictions  in  view  of 
the  express  or  implied  rights  of  the 
railroads  under  their  charters.  The 
extent  to  which  such  restrictions  might 
affect  interstate  commerce,  and  the 
right  of  a  State  to  make  any  restric- 
tions which  might  affect  it,  received 
very  little  attention  either  from  court  or 
counsel.  In  a  general  way  the  court 
treated  the  cases  as  belonging  to  that 
class  of  commercial  regulations  (like 
those  affecting  pilotage,  bridges,  etc.) 
which  were  within  the  power  of  a  State 
until  congress  acted  ;  or,  perhaps, 
rather  as  resembling  those  internal 
regulations  which  are  necessarily 
within  the  power  of  a  State  even 
though  they  may  possibly  have  an  in- 
cidental effect  on  interstate  commerce. 
All  this  is  pointed  out  in  W.  St.  L.  & 
P.  R.  Co.  V.  Illinois,  118  U.  S.  557,  by 
Miller,  J.,  who  was  of  the  rnajority 
who  decided  the  Granger  cases.  H-e 
admits  that  the  general  language  of  the 
court  in  those  cases  "may  be  suscepti- 
ble of  the  meaning  which  the  Illinois 
court  placed  upon  it"  in  the  case  before 
him,  and  which,  speaking  for  the  ma- 
jority, he  then  and  there  declared  not  to 
be  law,  viz.:  that  a  State  could  limit 
the  rates  of  transportation  for  such 
proportion  of  a  contract  of  interstate 
carriage  as  was  actually  performed 
within  the  State.  Such  an  admission 
is  perhaps  as  near  an  overruling  as  it 
was  possible   to   go,    inasmuch   as   the 
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lies,^  or  other  modes  of  interference.**  As  to  other  matters,  the  in- 
dividual States  are  entitled  to  some  control,  which  is  usually  mani- 
fested in  the  exercise  of  the  police  power.^     They  may,  in  the  ab- 


cases  were,  in  his  view,  properly  de- 
cided as  to  all  the  principal  points  pre- 
sented in  the  arguments. 

On  the  whole,  therefore,  the  granger 
cases  may  safely  be  relied  upon  as  es- 
tabUshing  the  right  of  a  State  to  limit 
the  rates  for  transportation,  etc.,  to  be 
charged  by  corporations  engaged  in 
strictly  internal  commerce  within  its 
borders;  i.  «.,  that  such  limitation  is  not 
a  taking  of  private  property  for  public 
use  without  due  process  of  law,  and 
also  that  the  laws  under  consideration 
in  those  cases  do  not  infringe  the  con- 
stitutions of  the  States  that  had  enacted 
them.  As  to  interstate  commerce, 
however,  in  view  of  the  recent  cases  of 
W.  St.  \,.  &  P.  R.  Co.  V.  Illinois,  iiR 
U.,S.  557;  Robbins  v.  Shelby  Taxing 
Dist.,  120  U.  S.  489,  and  Leloup  v. 
Mobile,  127  U.  8.  640,  they  can  hardly 
be  considered  as  of  any  authority. 
Apart  from  this,  too,  congress  has  since 
acted  in  regard  to  the  interstate  matters 
involved  in  all  the  cases  except  Munn 
•V.  Illinois  (the  elevator  case),  and  the 
Interstate  Commerce  act,  declaring  that 
interstate  transportation  rates  shall  be 
reasonable  and  uniform,  removes  all 
possibility  of  State  interference  in  the 
matter. 

1.  Gibbons  v.  Ogden,  9  Wh.  (U.  S.)  i ; 
Pen.  Tel.  Co.  w.  W.  U.  T.  Co.,96  U. 
S.  I. 

2.  A  State  cannot  require  telegraph 
companies  doing  business  within  the 
State  to  deliver  despatches  by  messen- 
ger to  the  persons  to  whom  the  sarhe 
are  addressed  or  their  agents,  provided 
they  reside  within  one  mile  of  the  tele- 
graph station  or  within  the  city  or  town 
where  such  station  is,  so  far  as  such  re- 
quirement aifects  the  delivery  of  mes- 
sages outside  the  State.  W.  U.  T.  Co. 
V.  Pendleton,  122  U.  S.  347;  reversing s. 
c,  95  Ind   15. 

A  State  law  requiring  the  owners  of 
all  steamboats  navigating  its  waters  to 
file  certain  statement  in  regard  to  each 
boat  before  it  should  leave  a  certain 
port,  is  void  as  regards  vessels  engaged 
in  interstate  commerce.  Sinnot  v. 
Davenport,  22  How.  (U.  S.)  227;  Fos- 
ter V.  Davenport,  22   How.  (U.  S  )  244. 

In  Hall  V.  De  Cuir,  95  U.  S.  485,  it 
was  held  that  a  State  law  securing  equal 
rights  to  all  passengers  in  any  public 


conveyance  passing  through  two  or 
more  States  or  from  one  State  ta 
another,  was  a  regulation  of  interstate 
commerce  and  therefore  void.  The 
reasoning  was  that  -if  one  State  might 
require  that  persons  of  different  colors 
should  occupy  the  same  cabin,  another 
might  insist  that  they  should  be  kept 
apart,  a  diversity  of  rules  embarrassing- 
to  commercial  intercourse.  If  legisla- 
tion were  necessary  in  the  matter,  it 
was  for  congress  to  undertake  it. 

In  Ne-w  Tork,  the  "Sunday  laws" 
have  been  held  void  in  so  far  as  they 
attempt  to  interfere  with  the  right  of 
an  express  company  to  transact  inter- 
state business  on  that  day.  Dinsmore- 
V.  N.  Y.  Pol.  Bd.j  12  Abb.  N.  C.  (N.. 
Y.)  439;  Ad.  Ex.  Co.  V.  Same,  65  How.; 
(N.  Y.)  72. 

But  in  West  Virginia,  the  right  tO' 
forbid  the  running  of  freight  trains  on 
Sunday  has  been  upheld  without  re- 
gard to  the  interstate  character  of  the- 
business  State  v.  &  B.  O.  R.  Co.,  24 
W.  Va.  7S3. 

In  Texas,  it  has  been  held  that  as  the 
State  constitution  prohibits  railroads- 
from  controlling  parallel  or  competing 
lines;  this  applies  to  traffic  associations 
engaged  partly  in  interstate  commerce, 
and  even  though  some  of  the  members 
are  foreign  corporations^  The  court 
thought  that  "the  defendant  corpora- 
tions who  derive  their  charters  from 
this  State  are  acting  in  violation  of  law 
in  entering  into  this  contract  of  associa- 
tion; some  of  the  members  of  the  asso- 
ciation being  competing  lines  of  road- 
The  association,  being  illegal  as  to  some- 
of  the  defendants,  is  illegal  as  to  all. 
G.  C'.  &  S.  F.  R.  Co.  V.  State  (Tex.),  lo- 
S.  W.  Rep.  81. 

Where  a  railroad  has  been  organized; 
under  the  statutes  of  several  States  to- 
operate  a  continuous  line,  statutes- 
authorizing  the  consolidation  of  ,  the 
whole  are  not  an  interference  with  in- 
terstate commerce.  Boardman  v.  L.  S- 
&  M.  S.  R.  Co.,  84N.Y.  T57. 

3.  It  has  not  always  been  found  easy 
to  keep  State  authority  within  its  proper 
limits. 

"The  line  of  distinction,"  says  Judge- 
Cooj:.KY,  "between  that  which  consti- 
tutes an  interference  with  commerce, 
and  that  which  is  a  mere  police  regula- 
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sence  of  congressional  legislation  on  the  subject,  pass  laws  regu- 
lating interstate  commerce  as  to  matters  which  are  so  local  in  their 
nature  and  operation  that  a  uniform  system  throughout  the  whole 
country  would  be  impracticable,  and  also  matters  constituting 
mere  aids  to  commerce.^  Furthermore,  in  pursuance  of  their 
general  authority  over  internal  concerns,  the  States  may  pass 
laws  incidentally  affecting  interstate  commerce,  provided  such 
laws  do  not  discriminate  against  such  commerce,  and   are  not  in- 


tion,  is  sometimes  exceedingly  dim  and 
shadowy,  and  it  is  not  to  be  wondered 
at  that  learned  jurists  differ  when  en- 
deavoring to  classify  the  cases  which 
arise.  It  is  not  doubted  that  congress 
has  the  power  to  go  beyond  the  general 
regulations  of  commerce  which  it  is  ac- 
customed to  establish,  and  to  descend 
to  the  most  minute  directions,  if  it  shall 
be  deemed  advisable;  and  that  to  what- 
ever extent  ground  shall  be  covered  by 
those  directions,  the  exercise  of  State 
power  is  excluded.  Congress  may  es- 
tablish police  regulations  as  well  as  the 
States,  confining,  their  operation  to  the 
subjects  over  which  it  is  given  control 
by  the  constitution.  But  as  the  general 
police  power  can  better  be  exercised 
under  the  supervision  of  the  local 
authority,  and  mischiefs  are  not  likely 
to  spring  therefrom  so  long  as  the 
power  to  arrest  collision  resides  in  the 
national  courts,  the  regulations  which 
are  made  by  congress  do  not  often  ex- 
clude the  establishment  of  others  by 
the  State  covering  very  many  particu- 
lars." Cooley's  Const.  Lim.  (5th  ed.) 
724. 

1.  "It  is  an  established  principle  that 
the  only  way  in  which  commerce  be- 
tween the  States  can  be  legitimately 
aifected  by  State  laws  is  when,  by  vir- 
tue of  its  police  power,  and  its  jurisdic- 
tion over  persons  and  property  within 
its  limits,  a  State  provides  for  the  se- 
curity of  the  lives,  limbs,  health  and 
comfort  of  persons  and  the  protection 
of  property;  or  when  it  does  those 
things  which  may  otherwise  inci- 
dentally affect  commerce;  such  as  the 
establishment  and  regiilation  of  high- 
ways, canals,  railroads,  wharves, 
ferries,  and  other  commercial  facilities; 
the  passage  of  inspection  laws  to  regu- 
late or  restrict  the  sale  of  articles 
deemed  injurious  to  the  health  or 
morals  of  the  community;  the  imposi- 
tion of  taxes  upon  persons  residing  in 
the  State  or  belonging  to  its  popula- 
tion, and  upon  avocations  and  employ- 
ments  pursued    therein,    not    directly 


connected  with  foreign  or  interstate 
commerce,  or  with  some  other  employ- 
ment or  business  exercised  under  au- 
thority of  the  constitution  and  laws  of 
the  United  States;  and  the  imposition 
of  taxes  upon  all  property  within  the 
State,  mingling  with  and  forming  part 
of  the  great  mass  of  property'  therein." 
Robbins  v.  Shelby  Taxing  Dist.,  1^0 
U.  S.  489. 

A  State  may  prescribe  a  system  ot 
pilotage.  Cooley  v.  Port  Wardens,  12 
How.  (U.  S.)  299;  State  v.  Penny,  19 
S.  Car.  218. 

But  not  one  discriminating  in  favor 
of  vessels  of  any  State  or  plying  be- 
tween any  particular  ports.  Spraigue 
V.  Thompson,  118  U.  S.  90,  reversing  s. 
c,  69  Ga.  409;  Freeman  tj.  The  Un- 
daunted, 37  Fed.  R.  662. 

A  State  may  establish  port  regula- 
tions. Owners  of  Brig  v.  Owners  of 
Ship,  21  How.  (U.  S.)  184. 

And  even  apart  from  measures  to 
protect  health,  the  State  may  prescribe 
rules  for  the  government  of  vessels 
whilst  in  its  harbors;  it  may  provide  for 
their  anchorage  or  mooring,  so  as  to 
prevent  confusion  and  collision;  it  may 
designate  the  wharves  at  which  they 
shall  discharge  and  receive  their  pas- 
sengers and  cargoes,  and  require  their 
removal  from  the  wharves  when  not 
thus  engaged,  so  as  to  make  room  for 
other  vessels.  It  may  appoint  officers 
to  see  that  the  regulations  are  carried 
out,  and  impose  penalties  for  refusing 
to  obey  the  directions  of  such  officers; 
and  it  may  impose  a  tax  upon  vessels 
sufficient  for  the  expenses  attendant 
upon  the  execution  of  these  regulations. 
Vanderbilt  v.  Adams,  7  Cow.   (N.   Y.) 

349- 

Or  quarantine  regulations,  and  may 
require  fees  to  be  paid  for  inspections. 
Morgan  v.  Louisiana,  118  U.  S.  455. 

Or  provide  for  the  improvement  of 
harbors,  ba^'s  and  rivers.  Mobile  v. 
Kimball,^  102  U.  S.  691;  In  re  Watson, 
15  Fed.  R.  511. 

And  protect  them  from  the  deposit  of 
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consistent  with  acts  of  congress.  This  power  of  the  States  is 
absolutely  essential  to  the  existence  of  a  proper  measure  of  local 
self  government.^ 


ofFal  and  dirt  therein.  N.  Y.  v.  Fur- 
gueson,  23  Hun  (N.  Y.)  594. 

If  a  State  improves  its  rivers'  and 
harbors,  it  may  impose  a  tax  upon  alj 
vessels  navigating  them.  This  would 
not  be  a  tax  upon  commerce,  but 
merely  a  compensation  for  the  addi- 
tional facilities  provided.  Kellogg  v. 
Union  Co.,  1,2  Conn.  7;  Thames  Bk.  v. 
Lovell,  18  Conn.  500;  McReynolds  v. 
Smallhouse,  8  Bush  (Ky.)  447. 

A  State  may  provide  for  the  erection 
of  wharves  and  collection  of  wharfage. 
Packet  Co.  v.  Catlettsburg,  105  U.  S. 
559;  Onachita  P.  Co.  v.  Aiken,  121  U. 
S.  444. 

Or  grant  ferry  licenses,  directly  or 
through  a  municipality.  Fanning  v. 
Gregoire,  16  How.  (U.  S.)  524;  Con- 
way V.  Taylor's  Exr.,  i  B1.'(U.  S.)  603; 
Wiggins  Fer.  Co.  v.  E,  St.  Louis,  107 
U.  S.  365,  affirming  s.   c,   102   III.   560. 

Or  provide  for  the  erection  of  bridges 
over  navigable  streams.  See  p.  546, 
note  4. 

1.  T?he  leading  case  on  this  point  is 
Wilson  V.  Black  Bird  etc.  Co.,  2  Pet. 
(U.  S.)  245,  in  which  a  State  law  au- 
thorizing the  erection  of  a  dam  across 
a  srrtall  navigable  creek  in  order  to  ex- 
clude the  tide  and  reclaim  an  unhealthy 
marsh,  was  held  not  be  a  regulation  of 
commerce,  but  an  exercise  of  the  right, 
common  to  every  State,  to  adopt  such 
measures  as  will,  in  the  opinion  of  the 
legislature,  promote  the  health  of  the 
inhabitants  or  give  additional  value  to 
the  land.  So  long  as  congress  '  passed 
no  law  regulating  State  legislation  upon 
the  particular  creek,  or  upon  such 
creeks  in  general,  the  State  law  did  not 
interfere  with  the  authority  of  congress. 
The  only  criticism  to  be  made  upon 
this  is  that  the  decision  seems  to  have 
been  reached  with  rather  unneces- 
sary diflBculty.  If  the  fact  that  inter- 
state commerce  may  be  incidentally 
affected  to  an  infinitesimal  degree  were 
held  to  prevent  a  State  from  exercising 
the  most  ordinary  and  necessary  func- 
tions of  government  in  a  matter  in 
which  congress  has  shown  no  intention 
of  acting,  or  from  allowing  its  citizens 
to  protect  their  own  health  or  promote 
their  own  convenience,  local  self  gov- 
ernment would  be  at  an  end. 

As  was  said  in  Sherlock  ik  Ailing, 
93  U.  S.  99:    "Whatever  congress   de- 


termines, either  as  to  a  regulation  [of 
commerce]  or  the  liability  for  its  in- 
fringement, is  exclusive  of  State  au- 
thority. But  with  reference  to  a  great 
variety  of  matters  touching  the  rights 
and  liabilities  of  persons  engaged  in 
commerce,  either  as  owners  or  navi- 
gators of  vessels,  the  laws  of  congress 
are  silent,  and  the  laws  of  the  State 
govern  .  .  .  and  it  may  be  said, 
generally,  that  the  legislation  of  a  State, 
not  directed  against  commerce  or  any 
of  its  regulations,  but  relating  to  the 
rights,  duties  and  liabilities  of  citizens, 
and  only  indirectly  and  remotely  affect- 
ing the  operations  of  commerce,  is  of 
obligatory  force  upon  citizens  within 
its  territorial  jurisdiction,  whether  on 
land  or  water,  or  engaged  in  commerce, 
foreign  or  interstate,  or  in  any  other 
persuit."  Hence  it  was  held  in  that 
case  that  in  the  absence  of  congres- 
sional legislation  as  to  liabilities  for 
marine  torts,  committed  within  the 
territorial  limits  of  a  State,  and  result- 
ing in  death,  a  State  law  giving  a  right 
of  action  to  the  personal  representa- 
tives of  the  deceased  was  valid. 

So  a  State  may   regulate  maritime , 
liens.    The  Lottawanna,  21  Wall.   (U. 

s.)  558- 

The  powers  reserved  to  the  several 
States  extend  to  all  the  objects  which 
in  the  ordinary  course  of  affairs 
concern  property  and  the  rights  of 
property  within  each  State.  Hence 
the  liability  of  the  owners  of  a  vessel  or 
railroad  engaged  in  interstate  com- 
merce for  injury  caused  by  such 
vessel  or  railroad,  by  fire,  or 
otherwise,  to  property  on  land  or 
outside  the  premises  occupied  by  the 
railroad,  is  not  a  matter  within  the  con- 
trol of  congress.  King  v.  Am.  Transp. 
Co.,  I  Flip.  (U.  S.)  i;  Smith  tJ.B.& 
M.  R.  Co.,  63  N.  H.  25. 

And  a  State  may  authorize  such  lia- 
bility to  be  enforced  by  lien.  Johnson 
■V.  C.  &  P.  Elev.  Co.,  119  U.  S.  388:  _ 

State  Regulations. — A  State  can  im- 
pose reasonable  restrictions  upon  the 
mode  in  which  any  business  is  carried 
on,  whether  interstate  commerce  be  in- 
volved or  not,  provided  only  that  it  be 
not  hampered  thereby.  Thus  a  State 
may  require  timber  floating  down  a 
river  from  or  to  other  States  to  be 
bound  into  rafts  and  placed  under  the 
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care  of  a  sufficient  number  of  persons. 
Harrigan  v.  Conn.  Riv.  L.  Co.,  129 
Mass.  580;  s.  c,  37  Am.  R.  387. 

Or  require  oyster  boats  to  be  licenced 
and  regulate  the  mode  of  catching,  in 
order  to  preserve  clams  and  oysters. 
Smith  V.  Marpland,  18  How.  (U.  S.)  71 ; 
Johnson  v.  Loper,  46  N.  J.  L.  321. 

As  to  Railroads. — As  was  said  in  Stone 
V.  Farmers'  L.  &  T.  Co.,  116  U.  S.307, 
333  (one  of  the  "Railroad  Commission 
cases"),  "There  can  be  no  doubt  that 
each  of  the  States  through  which  the 
Mobile  and  Ohio  railroad  passes  incor- 
porated the  company  for  the  purpose  of 
securing  the  construction  of    .  .a 

continuous  line  of  interstate  communica- 
tion between  the  Gulf  of  Mexico  in  the 
south  and  the  great  lakes  in  the  north. 
It  is  equally  certain  that  congress  aided 
in  the  construction  of  parts  of  this  line 
of  road  so  as  to  establish  such  a  route 
of  travel  and  transportation.  But  it  is 
none  the  less  true  that  the  corporation 
created  by  each  State  is  for  all  the  pur- 
poses of  local  government  a  domestic 
corporation,  and  that  its  railroad  within 
the  State  is  a  matter  of  domestic  con- 
cern. .  .  Mississippi  may  govern 
this  corporation,  as  it  does  all  domestic 
corporations,  in  respect  to  every  act  and 
everything  within  tlie  State  which  is 
the  lawful  subject  of  State  government. 
It  may,  beyond  all  question,  by  the  set- 
tled rule  of  decision  of  this  court,  regu- 
late freights  and  fares  for  business  done 
exclusively  within  the  State,  and  it 
would  seem  to  be  a  matter  of  domestic 
concern  to  prevent  the  company  from 
discriminating  against  persons  and 
places  in  Mississippi.  So  it  may  make 
all  needful  regulations,  of  a  police  char- 
acter for  the  government  of  the  com- 
pany while  operating  its  road  in  that 
jurisdiction.  In  this  way  it  may  cer- 
tainl3'  require  the  company  to  fence  so 
much  of  its  road  as  lies  within  the  State; 
to  stop  its  trains  at  railroad  crossings; 
to  slacken  speed  while  running  in  a 
crowded  thoroughfare;  to  post  its 
tariffs  and  time  tables  at  proper  places; 
etc.  .  .  This  companj'  is  not  en- 
tirely relieved  from  State  control  in 
Mississippi  simply  because  it  has  been 
incorporated  by,  and  is  carrying  on 
business  in,  the  other  States  through 
which  its  road  runs.  While  in  Missis- 
sippi it  can  be  governed  by  Mississippi 
in  respect  to  all  things  which  have  not 
been  placed  by  the  constitution  of  the 
United  States  within  the  exclusive 
jurisdiction  of  congress.  .  .  .  It  is 
not  enough  to  prevent  the  State  from 


acting  that  the  road  in  Mississippi  is 
used  in  aid  of  interstate  commerce. 
Legislation  of  this  kind  to  be  unconsti- 
tutional must  be  such  as  will  necessarily 
amount  to  or  operate  as  a  regulation  of 
business  without  the  State  as  well  as 
within." 

Hence,  a  State  may  require  locomo- 
tive engineers  to  pass  a  color  examina- 
tion, and  punish  companies  employing 
them  without  certificate  of  their  fitness. 
Smith  V.  Alabama,  124  U.  S.  465;  N. 
C.  &  St.  L.  R.  Co.  -v.  Alabama,  128  U. 
S.  96. 

In  Illinois,  it  is  held  that  passenger 
trains,  though  coming  from  or  going  to 
another  State,  may  be  required  to  stop 
at  county  seats  a  sufficient  time  to  en- 
able passengers  to  get  on  and  off.  C. 
&  A.  R.  Co.  V.  Peop.,  105  111.  657. 

In  Arkansas,  it  is  /leld  that  a  State 
may  prohibit  the  collection  of  more 
freight  than  the  bill  of  lading  specifies, 
and  punish  the  withholding  of  goods 
until  extra  charges  are  paid.  This  is  a 
mere  police  regulation,  to  prevent  ex- 
tortion and  delay.  L.  R.  &  F.  S.  R. 
Co.  V.  Hanniford,  49  Ark.  291. 

A  State  may  require  railroad  com- 
panies ta  draw  the  cars  of  other  cor- 
porations at  reasonable  times  and  rates, 
to  be  agreed  upon  by  the  parties  or 
fixed  by  the  commissioner.  Rae  v.  G. 
T.  R..  14  Fed.  R.  401;  Iowa  v.C.  M.& 
St.  P.  R.  Co.,  33  Fed.  R.  391. 

And  it  has  been  held  that  the  charge 
for  taking  svich  cars  onto  the  company's 
line  ("switching,"  as  it  is  called)  is  not 
part  of  the  through  rate,  and  has  no 
reference  to  interstate  commerce,  and 
hence  may  be  regulated  by  a  State  com- 
mission appointed  under  the  police 
power.  C.  M.  &  St.  P.  R.  Co.  v. 
Becher,  32  Fed.  R.  849. 

Or  even  if  such  "switching"  be  an  act 
of  interstate  commerce,  such  regulation 
is  valid,  as  it  does  not  refer  to  the  car- 
riage of  freight  outside  the  State.  Iowa 
V.  C.  M.  &  St.  P.  R.  Co.,  33  Fed.  R. 

391- 

The  time,  place  and  manner  of  mak- 
ing transfers  of  the  subjects  of  com- 
merce from  one  company's  road  to 
another  cannot  be  regulated  by  a  State 
so  far  as  interstate  commerce  is  con- 
cerned. Council  Bluffs  v.  K.  C.  etc.  R. 
Co..  45  Iowa  338. 

In  loiva,  it  has  been  held,  in  reliance 
upon  the  "Granger  cases,"  that  a  State 
law  avoiding  a  contract  of  carriage 
limiting  the  carrier's  liability  is  valid 
even  as  against  contracts  for  interstate 
carriage.     The  court  said:    "The  pro- 
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vision  is  in  no  just  or  legal  sense  a 
regulation  of  commerce.  It  prescribes 
no  regulation  for  the  transportation  of 
freight  upon  any  of  the  channels  of 
communication.  It  leaves  the  parties 
free  to  make  such  contracts  as  they  may 
choose  to  make  with  reference  to  the 
compensation  which  shall  be  paid  for 
the  services  to  be  rendered.  The  car- 
rier .  .  '.  is  forbidden  to  make  any 
contract  that  would  exempt  him  from 
any  of  the  liabilities  which  arise  by  im- 
plication from  his  undertaking  to  carry 
the  property.  But  no  burden  is  placed 
upon  the  property  which  is  the  subject 
of  the  contract;  nor  is  any  rule  pre- 
scribed for  his  government  respecting 
it.  .  .  .  The  statute  was  enacted  by 
the  State  in  the  exercise  of  the  police 
power  with  which  it  is  vested,  and  it  is 
applicable  to  all  contracts  entered  into 
within  the  jurisdiction."  Hart  v.  C.  & 
N.  W.  R.  Co.,  69  Iowa  485. 

As  to  Health. — The  power  to  pre- 
scribe regulations  to  protect  the  health 
of  the  community,  and  prevent  the 
spread  of  disease,  is  incident  to  all 
local  municipal  authority,  however 
much  such  regulations  may  interfere 
with  the  movements  of  Commerce. 
■Gloucester  Ferrj-  Co.  -v.  Penna.,  114  U. 
S.  196. 

Hence,  the  importation  of  diseased 
cattle  from  another  State  may  be  pro- 
hibited. M.  P.  R.  Co.  V.  Finley,  38 
Kan.  550. 

And  the  importer  may  be  held  liable 
for  the  consequences  of  letting  cattle 
which  come  from  a  dangerous  district 
run  at  large.  Kimmish  v.  Ball,  129  U. 
S.  217. 

But  all  importation  of  cattle,  whether 
diseased  or  not,  from  other  States,  or 
certain  of  t^era,  cannot  be  forbidden. 
R.  R.  Co.  V.  Husen,  95  U.  S.  455;  Sal- 
zenstein  v.  Mavis,  91  111.  391;  Arton  v. 
Sherlock,  75  Mo.  247. 

A  State  law  punishing  the  sale  of 
oleomargarine  colored  with  annotto  is 
valid  as  applied  to  a  sale  by  the  agent  of 
a  manufacturer  in  another  State  and  al- 
though the  package  sold  had  been  sent 
from  such  other  State  for  sale.  Water- 
bury  V.  Newton,  50  N.  J.  L.  534.  The 
court  said:  "It  seems  proper  to  conclude 
that  the  package  of  oleomargarine  with 
which  we  are  now  dealing  became,  on 
its  delivery  to  the  consignee  in  Jersey 
City,  subject  to  our  laws  relating  gen- 
erally to  all  articles  of  that  nature   in 

the  State,  unless  those  laws  are,  opposed '  of  prairie  chickens,  and  thereby  indi- 
to  the  legislation  of  congress.  The  redly  prevented  their  exportation,  it 
only  federal  law  [on   the   subject]   im-     might  have  been  valid.     State  v.  Saun- 
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plies  that  the  prohibition  of  such  traffic 
[in  oleomargarine]  by  State  legislation 
is  permissible." 

Kentucky  statute  regulating  inspec- 
tion and  gauging  of  oils  and  fluids,  is  a 
mere  police  regulation  within  the  power 
of  the  State,  and  does  not  contravene 
the  federal  constitution.  Patterson  v. 
Kentucky,  7  Otto  (U.  S.)  501;  Book  24, 
L.  ed.  1 1 15.  The  right  conferred  upon 
a  patentee  and  his  assigns  to  use  and 
vend  an  oil  for  illuminating  purposes, 
created  by  the  application  of  a  patented 
discoverj',  must  be  exercised  in  subor- 
dination to  the  police  regulations  which 
the  State  established  by  such  statute. 
Patterson  v.  Kentucky,  7  Otto  (U.  S.) 
501. 

As  to  Liquor  Traffic. — The  importa- 
tion of  intoxicating  liquor  from  another 
State  may  be  subjected  to  a  license  tax 
(Hinson  v.  Lott,  8  Wall.  (U.  S.)  148; 
License  Cases,  5  How.  (U.  S.)  504),  or 
even  prohibited,  providing  domestic 
liquor  be  subject  to  the  same  restric- 
tion. Bartemeyer  v.  Iowa,  18  Wall. 
(U.  S.)  129";  Beer  Co.  v.  Mass.,  97  U. 
S.  25;  Weil  V.  Calhoun,  25  Fed.  R. 
165;  Kansas  v.  Bradley,  26  Fed.  R, 
289;  State  V.  O'Neil,  58  Vt.  140 

In  Iowa,  a  statute  prohibiting  the 
manufacture  or  sale  of  intoxicating 
liquors,  even  for  exportation,  unless 
manufactured  within  the  State  for  me- 
chanical, medical,  culinary  or  sacra- 
mental purposes,  and  prohibiting  also 
the  sale  of  imported  foreign  intoxicating 
liquor,  unless  in  its  original  packages 
and  quantities,  is  not  in  conflict  with 
the  exclusive  power  of  congress  over 
interstate  commerce.  Pearson  v.  Int. 
Dist.,  72  Iowa  348. 

As  to  Inspection. — Inspection  laws 
are  likewise  permissible,  if  reasonable. 
Turner  v.  Maryland,  107  U.  S.  38; 
Higgins  V.  Casks  of  Lime,  130  Mass.  i. 
As  to  Game. — Inasmuch  as  no  State 
can  pass  a  law  (whether  congress  has 
already  acted  upon  the  subject  or  not) 
which  will  directly  interfere  with  the 
free  transportation  from  one  State  to 
another,  or  through  a  State,  of  any- 
thing which  is  or  may  be  a  subject  of 
interstate  commerce,  it  follows  that  a 
law  allowing  prairie  chickens  to  be 
killed,  and  thereby  to  become  a  subject 
of  commerce,  but  prohibiting  their 
transportation  to  any  other  State,  is 
unconstitutional  and  void.  Had  the 
law  forbidden  the  catching  and  killing 


The  Interstate 


INTERSTATE   COMMERCE. 


Commerce  Act. 


4.  The  Interstate  Commerce  Act. — By  the  "act  to  regulate  com- 
merce," of  February  4,  1889,  amended  by  that  of  March  2,  1889,^ 
congress  subjected  to  its  regulation  all  common  carriers^  engaged 


ders,  19  Kan.   127.     See  infra,  vol.  8, 
title  Game  and  Game  Laws. 

1.  U.  S.  Stat.  1886-87,  ch.  103;  U.  S. 
Stats.  i888-8g,  ch.  3S2. 

Constitutionality  of  the  Act. — Mr. 
Dos  Passos  savs  (Int.  Com.  Act,  p. 
xii)  that  when  "its  constitutionalitj  is 
challenged,  it  will  be  found  that  out- 
side of  some  disjected  dicta  of  judges 
there  is  no  precedent  for  it  in  the  de- 
cisions of  the  United  States  courts;" 
.and  he  further  (p.  8)  says  that  the 
language  of  Miller,  J.  (in  W.  St.  L. 
AP.  R.Co.t..  111.,  ii8U.  S.  SS7,  577, 
that  the.  prevention  of  discrimination  is 
"a  regulation  of  commerce"  which  must 
be  of  a  "national  character,"  and  can 
only  be  affected  "by  general  rules  and 
principles,"  which  facts  "demand  that  it 
■.should  be  done  by  the  congress  of  the 
United  States  under  the  commerce 
-clause  of  the  constitution"),  "should  be 
regarded  as  obiter  dictum,  and  used  only 
in  a  most  general  sense.  Mr.  Har- 
per (Law  of  Int.  Com.,  pp.  19-29)  has 
-answered  this  objection  at  some  length 
-and  to  some  purpose.  No  case  under 
the  act  has  yet  been  decided  .  in  the 
-supreme  court,  though  its  enactment 
was  referred  to  with  approval  by  Mil- 
ler, J.,  in  Fargo  i".  Michigan,  121  U. 
S.  230,  239.  At  present  it  may  be  suffi- 
cient to  call  attention  to  the  fact  that 
the  constitutionality  does  not  seem  to 
have  been  attacked  in  any  of  the  cir- 
-cuit  court  cases  in  regard  to  the  act, 
while  in  one  of  thein  the  court,  ap- 
parently of  its  owp  motion,  expressly 
'affirmed  this  constitutionality,  saying: 
"Prior  to  the  passage  of  the  Interstate 
Commerce  act,  this  power  and  exclusive 
authority  over  the  subject  was  only  ex- 
ercised— with  the  exception  of  regula- 
tions for  the  protection  of  passengers 
upon  navigable  waters,  and  the  trans- 
portation of  live  stock  by  railways — 
through  the  judicial  department  of  the 
general  government  in  the  way  of  re- 
straining or  annulling  State  legislation 
or  action  which  undertook  to  interfere 
with,  obstruct  or  impose  burdens  or  re- 
strictions upon  interstate  commerce. 
But  the  power  is  manifestly  not  con- 
fined or  limited  to  this  negative  form 
of  action  upon  the  State  It  clearly 
admits  of  affirmative  exercise  on  the 
part  of  congress,  as  much  as  any  other 
power  granted  by   the  constitution   to 


the  federal  government."  K.  &  I.  Br. 
Co.  V.  L.  &  N.  R.  Co.,  37  Fed.  R.  567, 

534- 
2.  Carriers  Subject  to  Its  Jurisdiction. — 

The  act  "embraces  the  carriers  'engaged 
in  the  transportation  of  passengers  or 
property  wholly  by  railroad,  or  partly 
by  railroad  and  partly  by  water  when 
both  are  used,  under  a  common  control, 
.management  or  arrangement,  for  a 
continuous  carriage  or  shipment,'  in 
interstate  or  international  commerce. 

"Carriers  by  Water. — It  does  not  em- 
brace the  carriers  wholly  by  water, 
though  they  also  may  be  engaged  in 
the  like  commerce,  and  as  such  be 
rivals  of  the  carriers  which  it  under- 
takes to  control.     .     .     . 

"Express  Carriers.  —  The  question 
whether  [they  are]  within  the  contem- 
plation of  the  act  is  not  so  clear.    .    .     . 

"  The  commission  ...  is  of 
opinion  that  the  express  business, 
so  far  as  it  is  done  by  the  railroad 
companies  themselves,  whether  di- 
rectly, and  by  their  managing  offi- 
cers, or  indirectly,  and  through  nom- 
inal corporations  created  for  the 
purpose,  is  within  the  act;  and  that 
such  companies  are  under  obligations 
to  see  to  it  that  such  tariffs  are  filed, 
and  that  the  rules  of  fairness  and 
equality  which  the  act  prescribes  are 
observed.  Whether  the  express  com- 
panies which  are  independent  of  the 
railroads  are  within  the  contemplation 
of  the  act  is  more  doubtful.  .  .  . 
Congress  ought  to  [decide  it]  by  either 
expressly  and  by  designation  including 
,the  express  companies  or  by  excluding 
them.  [See  In  re  Exp.  Co.'s,  i  I.  C.C. 
R.  349.] 

"Other  Carriers. — What  is  said  of  the 
express  business  is  applicable  also  to 
the  business  of  furnishing  extra  accom- 
modations to  passengers  in  sleeping 
and  parlor  cars.  These  accommoda- 
tions are  furnished  in  some  cases  by 
the  railroad  companies,  and  in  others 
by  outside  corporations,  which  are  not 
supposed  to  be  embraced  by  the 
terms  of  the  law.  Outside  companies 
are  also  to  some  extent  engaged  in  the 
transportation  Of  live  stock  in  cars 
owned  by  themselves,  but  transported 
over  the  railroads  under  special  ar- 
rangements with  the  railroad  companies 
which  supply  the  motive  power. 
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in  continuous^  interstate  or  international*  transportation*  of 
passengers  or  property  by  rail,*  or  rail  and  water  combined,  under 
a  common   control,  management   or  arrangement,^  except  as  re- 


"It  is  well  known  also  that  the  trans- 
portation of  mineral  oil  is  already  to  a 
very  large  extent  in  tank  cars  owned  by 
parties  who  are  not  carriers  subject  to 
regulation  under  the  act.  If  it  is  the 
will  of  congress  that  all  transportation 
of  persons  and  property  by  rail  should 
come  under  the  same  rules  of  general 
right  and  equity,  some  further  designa- 
tion of  the  agencies  in  transportation 
which  shall  be  controlled  by  such  rules 
would  seem  to  be  indispensable."  Rept. 
of  Com;  I  I.  C.  C.  Rep.  271-278. 

Carriers  whose  participation  in  inter- 
state traffic  is  limited  to  a  few  species 
of  traffic  only,  must,  however,  conduct 
such  traffic  subject  to  the  act.  Rept.,  2 
I.  C.  C.  Rep.  399-402. 

Foreign  Carriers. — These  are  subject 
to  the  act  in  regard  to  all  interstate  or 
international  transportation  carried  on 
by  them,  to  the  same  extent  as  domes- 
tic carriers  are.  In  re  G.  T.  R.  Co.,  3 
I.  C.  C.  Rep.  89. 

Bridge  Company  Not  a  Carrier. — A 
bridge  company,  empowered  to  make 
its  bridge  and  the  approaches  thereto 
"a  public  thoroughfare  or  highway,  for 
the  use  of  which  by  railroads  or  street 
cars,  wagons,  vehicles,  animals,  and 
foot  passengers,  it  was  authorized  to 
charge  'reasonable  tolls,'  for  the  collec- 
tion of  which  suitable  toll  gates  could 
be  established,"  is  not  a  common  car- 
rier engaged  in  interstate  commerce, 
within  the  act  of  1887,  although  the 
bridge  connect  two  States.  Nor  does 
the  fact  that  the  company  transfers 
cars  over  its  own  tracks  from  one  rail- 
road to  another,  within  the  limits  of  a 
single  town,  and  charges  for  such 
switching,  alter  the.  matter.  K.  &  I. 
Br.  Co.  V.  L.  &  N.  R.  K.  Co.,  37  Fed. 
Rep.  567,  615-620. 

1.  Continuous  Carriage. — The  act  does 
not  include  the  carriage  or  handling  of 
passengers  or  property,  by  rail  or 
otherwise,  where  such  carriage  or  hand- 
ling is  performed  wholly  within  a  State, 
unless  such  passengers  or  property  are 
shipped  directly  to  or  from  such  State 
from  or  to  another  State  or  a  foreign 
country.  Hence  it  does  not  apply  to 
two  companies  carrying  between  San 
Francisco,  Cal.,  and  Portland,  Ore., 
but  giving  no  through  bill  of.  lading, 
and  each  liable  only  for  the  carriage  on 
its  own   line.     There  is    no  "common 


control"  in  such  a  case.  Ex  parte 
Koehler,  30  Fed.  Rep.  867. 
.  2.  The'commerce  affected  is  interna- 
tional as  well  as  interstate.  It  is  "trans- 
portation of  passengers  or  property  .  .  . 
"from  one  State  or  territory  of  the 
United  States,  or  the  District  of  Co- 
lumbia, to  any  other  State  or  territory 
of  the  United  States,  or  the  District  of 
Columbia,  or  from  any  place  in  the 
United  States  to  an  adjacent  foreign 
country,  or  from  any  place  in  the' 
United  States  through  a  foreign 
country  to  anj'  other  place  in  the 
United  States,  and  also  ...  .  of 
property  shipped  from  any  place 
in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  to 
a  port  of  transshipment,  or  shipped 
from  a  foreign  country  to  any  place  in 
the  United  States;  and  carried  to  such 
place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign 
country."     Act  of  1887,  §  i. 

3;  "  Transportation"  embraces  "  all 
instrumentalities  of  shipment  or  car- 
riage" (§1,  par.  2),  and  includes  such 
cars  as  are  provided  b^'  the  carrier,  but 
the  act  does  not  regulate  the  car  equip- 
ment except  to  prevent  discrimination. 
Schofield  V.  L.  S-  &  M.  S.  R.  R.-Co.,  2 
Int.  Com.  go,  117. 

4.  "Railroad"  is  defined  in  §  i,  pt. 
2,  as  including  "all  bridges  and  ferries 
used  or  operated  in  connection  with 
any  railroad,"  and  all  the  road  in  use, 
whether  owned  by  the  company  operat- 
ing it  or  not.  Hence,  it  includes  a  rail- 
road situated  wholly  in  one  State,  and 
not  operated  by  its  owners,  but  used  as 
a  means  of  interstate  commerce  by 
companies  owning/  interstate  roads. 
Heck  V.  E.T.  V.  &   G.  R.  Co.,  i  I.  C. 

C.  R.49S- 

5.  "Control  " — In  the  case  of  a  con- 
tract by  a  railroad  company  concerning 
all  roads  which  it  then  did  or  might 
thereafter  control,  by  ownership,  lease, 
or  otherwi&e,  this  was  held  to  mean  an 
immediate  or  executive  control  exer- 
cised by  officers  and  agents  chosen  by 
and  acting  under  the  direction  of  the 
company's  board  of  directors  acting  as 
such;  and  where  the  company  after- 
wards acquired  a  majority  of  the  stock 
of  another  road,  and  elected  its  own 
president  and  vice  president  and  some 
of  its  directors  to  the  same  oositions  in 
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gards  carriage  under  certain  specified  circumstances.^  All  such 
carriers  are  forbidden  to  make  any  unreasonable  rates  for  such 
carriage  ;**  or  any  unjust  discrimination  as  between  shippers  by 
means  of  special  rates  or  rebates,  or  undue  preferences  or  preju- 
dices;* or  as   between   connecting   lines  by  refusing  reasonable 


the  other  company,  this  was  held  not  to 
be  a  control  within  the  meaning  of  the 
contract.  Pull.  P.  C.  Co.  v^  Mo.  Pac. 
R.  Co.,  II  Fed.  R.  634. 

"Arrangement." — This  word  is  prob- 
.ably  used  in  the  same  sense  as  in  the 
English  Regulation  of  Railways  act, 
1873  (36  &  37  Vict.,  ch.  48).  It  has 
been  held  under  that  act  that  "an  ar- 
rangement" bj'  a  railway  company  "for 
using,  maintaining  or  working  steam 
vessels  for  the  purpose  of  carrying  on  a 
communication  between  any  towns  or 
ports"  covered  any  arrangement  with 
the  proprietors  of  steam  vessels  for  car- 
riage to  or  from  any  place  with  which 
there  was  railway  communication,  pro- 
vided the  railway  company  party  to  the 
arrangement  owned  or  worked,  or  was 
otherwise  immediately  interested  in, 
some  portion  or  other  of  the  line  of 
railway  communication.  Cal.  R.  Co. 
V.  Greenock  etc.  R.  Co.,  4  R.  &  C. 
Traf.  Cas.  135. 

An  agreement  between  a  railway 
company  and  a  steamboat  company  for 
a  service  of  vessels  between  certain 
ports,  "the  hours  of  departure  to  be  de- 
termined by  the  steamboat  company, 
regard  being  had,  however,  to  the  con- 
venience of  the  railway  company  and 
the  arrival  and  departure  of  their 
trains,"  is  an  arrangement  within  the 
act.  Belfast  etc.  R.  Co.  -v.  G.  N.  R. 
Co.,  4  R.  &  C.  Traf.  Cas.  379. 

The  practice  by  a  railway  company 
of  issuing  through  tickets  between  two 
Joints,  including  the  carriage  by  certain 
steam  vessels  for  the  sea  part  of  the 
journey,  has  been  held  not  such  an  "ar- 
rangement" for  the  use  of  these  vessels 
as  to  enable  the  owners  to  require 
through  rates  to  other  points,  under  the 
act.  Ayr  Har.  Trustees  v.  Glasgow  Rv. 
Co.,  4  R.  &  C.  Traf.  Cas.  8i. 

1.  The  matters  excepted  from  the  op- 
eration of  the  act  are  "the  carriage, 
storage  or  handling  of  property  free  or 
at  reduced  rates  for  the  United  States, 
State  or  municipal  governments,  or  for 
charitable  purposes,  or  to  or  from  fairs 
and  expositions  for  exhibition  thereat;" 
"the  free  carriage  of  destitute  and 
homeless  persons  transported  by  char- 
itable societies,   and    the    agents    em- 


ployed in  such  transportation;"  "the 
issuance  of  mileage,  excursion  or  com- 
mutation passenger  tickets,"  the  "giving 
reduced  rates  to  ministers  of  religion, 
or  to  municipal  governments  for  the 
transportation  of  indigent  persons,  or 
to  inmates  of  "homes  for  soldiers  or 
sailors  or  their  orphans,  under  arrange- 
ments with  the  managers  of  such 
homes ;  free  carriage  to  the  officers  and 
employes  of  the  company  carrying 
them;  exchange  of  passes  or  tickets  be- 
tween different  roads  for  the  carriage 
of  their  respective  officers  and  employes. 
Sec.  11  as  amended. 

See  In  re  Indian  Supplies,  1 1.  C.C. 
R.  T-$\In  re  Disabled  Soldiers,  i  I.  C. 
C.  R.  28;  In  re  Fish  Comm.,  i  I.  C.  C, 
R.  21;  Larrison  v.  C.  &  G.  T.  R.  Co.. 
I  I.  C.  C.  R.  147;  Ass'd  Grocers  v.  St. 
L.  &  M.  P.  R.  Co.,  I  I.  C.  C.  R.  156. 

The  exception  as  to  passes  to  officers 
and  employes  does  not  apply  to  their 
families.     Ex  farte  Koehler,  31  Fed.  R. 

315- 

2.  Under  §  i  of  the  act,  all  charges 
made  for  any  service  in  the  transporta- 
tion of-  passengers  or  property  or  for 
receiving,  delivering,  handling  or  stor- 
ing property  must  be  reasonable  and 
ju^t.  Cutting  V.  Fla.  R.  &  N.  Co.,  30 
Fed.  R.  663;  Bds.  of  Trade  v.  C.  M.  & 
St.  P.  R.  Co.,  I  Int.  Com.  R.  215;  Ray- 
mond V.  C.  M.  &  St.  P.  R.  Co.,  I  Int. 
Com.  R.  230;  Evans  v.  Oregon  R.  &N. 
Co.,  :  Int.  Com.  R.  321;;  Farrart;.  E.  T. 
V.  &  G.  R.  Co.,  I  Int."  Com.  R.  480. 

When,  pending  proceedings  to  test 
the  reasonableness  of  rates,  they  are  re- 
duced to  a  satisfactory  basis,  the  com- 
mission will  not  consider  thfe  question 
of  whether  they  were  excessive  before 
the  reduction,  it  being  no  longer  a  prac- 
tical question.  Bishop  v.  Duval,  3  Int. 
Com.  128. 

Unreasonably  low  rates  are  not  ille- 
gal, nor  has  the  commission  authority 
to  require  them  to  be  Increased  on  the 
ground  that  persistence  in  them  would 
be  ruinous.  In  re  C.  St.  P.  &  K.  C. 
R.  Co.,  2  Int.  Com.  231. 

3.  DiBcrlmtnation. — Act  of  1887,  §§  2, 3. 
See,  as  to  special  rates,  rebates,  etc., 

P.  C.  Co.  V.  P.  &  W.  R.  Co.,  I  Int. 
Com.  R.  107;  Larrison  v.  C.  &  G.T.R. 
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facilities  for  the  interchange  of  trafific  }  or  to  fix  a  smaller  compen- 
sation in  the  aggregate  for  a  long  than  a  short  haul  in  the  transporta- 
tion of  passengers,  or  of  like  kind  of  property,  under  substantially 
similar  conditions  and  circumstances,  over  the  same  line  in  the 


Co.,  I  Int.  Com.  147;  Smith  v.  N.  P.  R. 
Co.,  I  Int.  Com.  208;  Riddle  v.  P.  &  L. 
E.  R.  Co.,  I  Int.  Com.  374;  Rice  v.  L. 
&  N.  R.  Co.,  I  Int.  Com.  503. 

Free  passes,  except  to  officers,  etc. 
(see  §  22),  are  forbidden,  but  the  act  is 
not  violated  unless  the  forbidden  pass  is 
used.  Griffee  v.  B.  &  M.  R.  R.  Co.,  2 
Int.  Com.  301. 

See,  as  to  preferences  and  prejudices, 
P.  C.  Co;  V.  P.  &  W.  R.  Co.,  I  I.  C.  C. 
R.  107;  Keith  v.  K.  C.  R.  Co.,  i  Int. 
Com.  189;  Bds.  of  Trade  v.  C.  M.  & 
St.  P.  R.  Co.,  I  I.  C.  C.  R.  215;  Ray- 
mond -v.  Same,  i  I.  C.  C.  R.  230;  Coun- 
cill  V.  W.  &  A.  R.  Co.,  I  I.  C.  C.  R. 
339;  Reynolds  v.  W.  N.  Y.  &  P.  R. 
Co.,  I  I.  C.  C.  R.  393;  Crews  v.  R.  & 
D.  R.  Co.,  I  I.  C.  C.  R.  401;  Heard  v. 
Ga.  R.  Co.,  I  I.  C.  C.  R.  428;  Bost.  Ch. 
of  Com.  V.  L.  S.  &  M.  S.  R.  Co.,  i  I. 
C.  C.  R.  436;  Heck  v.  E.  T.  V.  &  G.  R. 
Co.,  I  I.  C.  C.  R.  495;  Rice  -y.  L.  &  N. 
R.  Co.,  I  I.  C.  C.  R.  503. 

Undue  preferences  include  prefer- 
ences of  one  class  of  passengers  over 
another  where  both  pay  the  same  rate 
of  fare.  If  a  company  furnishes  sep- 
arate cars  to  white  and  colored .  passen- 
gers on  its  line  engaged  in  interstate 
travel,  it  must  make  all  the  cars  equal 
in  comforts,  accommodation  and  equip- 
ment. Heard  v.  Ga.  R.  Co.,  3  I.  C.  C. 
R.  III. 

But  "all  discriminations  and  prefer- 
ences are  not  forbidden  or  made  unlaw- 
ful; but  only  such  as  are  unjust,  or 
undue,  or  unreasonable,  are  prohibited. 
In  each  and  every  case,  therefore,  the 
question  whether  a  discrimination  is 
unjust,  or  a  preference  is  undue  or  un- 
reasonable, either  as  to  the  common 
carrier  or  the  commerce  it  may  trans- 
port, involves  a  consideration  of  the 
.circumstances  and  conditions  under 
which  such  discrimination  or  prefer- 
ence is  made  or  given."  K.  &  I.  Br. 
Co.  V.  L.  &  N.  R.  Co.,  37  Fed.  R.  567, 
624. 

As  to  discrimination  in  general,  see 
.Freight. 

Pleading. — The  offence  is  "unjust 
discrimination"  in  whatever  manner 
effected,  and  whether  directly  or  indi- 
rectly. The  particular  device  resorted 
to  need  not  be  averred  in  an  indictment. 


A  count  stating  that  the  defendant 
charged  and  received  of  one  party  a 
higher  rate  than  that  charged  and  re- 
ceived of  another  party  for  transport- 
ing the  same  class  of  goods  between  the 
same  points  (naming  theml,  and  over 
the  same  route,  is  sufficient,  without 
averring  that  the  service  was  rendered 
"under  substantially  similar  circum- 
stances and  conditions."  U.  S.  v 
Sozer,  37  Fed.  R.  635. 

1.  Facilities  to  Otiier  Companies. — By 
the  act  of  1887,  §  3,  every  conimon  car- 
rier within  the  act  must  "afford  all 
reasonable,  proper  and  equal  facilities" 
for  the  interchange  of  traffic,  etc.,  to  all 
connecting  lines.  Cutting  v.  Fla.  R.  & 
N.  Co.  Co.,  30  Fed.  R.  663.  See  A.  T. 
&  S.  F.  R.  Co.  V.  D.  &  N.  O.  R.  Co., 
no  U.  S.  667. 

"Facilities"  for  the  interchange  of 
traffic  and  passengers  are  what  the  act 
contemplates,  not  the  furnishing  of  cars. 
Schofield  v.  L.  S.  &  M.  S.  R.  Co.,  2  I. 
C.  C.  R.  90,  116. 

This  provision  does  not  cover  any 
mode  of  procedure  for  establishing 
through  routes  and  through  rates,  and 
the  equitable  apportionment  of  the 
rates  established,  as  is  done  by  the 
English  acts.  K.  &  I.  Br.  Co.  v.  L.  & 
N.  R.  Co.,  37  Fed.  R.  567,  630;  L.  R.  & 
M.  R.  Co.  V.  E.  T.  V.  &  G.  R.  Co.,  3  I. 
C.  C.  R.  I,  16. 

Nor  does  it  require  a  road  to  sell 
through  tickets  over  .another  line  whose 
managers  persist  in  offering  commis- 
sions to  the  agents  who  sell  such  tickets. 
e.  &  A.  R.  Co.  V.  P.  R.  R.  Co.,  I  I.  C. 
C.  R.  86. 

It  does  not  necessitate  the  forming  of 
new  connections  or  the  establishing  of 
new  stations  for  the  reception  and  de- 
livery of  freight,  etc.,  but  only  that 
whatever  facilities  in  the  way  of  yards, 
stations,  etc.,  it  affords  to  some  of  its 
connecting  lines  at  any  point,  the  same 
proper,  reasonable  and  equal  facilities 
cannot  be  denied  to  other  lines  con- 
necting at  the  same  point.  K.  &  I.  Br. 
Co.  V.  L.  &  N.  R.  Co.,  37  Fed.  R.  567, 

623- 

FroTlso. — The  section  concludes  with 
a  proviso  that  it  "shall  not  be  con- 
strued as  requiring  any  such  common 
carrier  to  give  the  use  of  its  trach  or 
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:same  direction,^  unless  authorized  by  the  commission  ;  ^  or  to  com- 
bine for  the  pooling  of  freights  and  dividing  of  earnings.*  They 
are  also  required,  and  may  be  compelled  by  mandamus,  to  file  with 
the  commission,  and  keep  posted  in  all  their  stations,*  schedules, 
made  according  to  a  form  prescribed  by  the  commission,^  of  all 


terminal  facilities  to  another  carrier 
engaged  In  like  business.  This  leaves 
it  open  to  any  common  carrier  to  ar- 
range with  other  lines  for  the  use  of  its 
track  or  terminal  facilities  without  in- 
curring the  charge  of  preferring  such 
lines  or  discriminating  against  other 
carriers  who  are  not  parties  to,  or  in- 
cluded in,  such  arrangements.  No 
common  carrier  can  therefore  justly 
•complain  of  another  that  it  is  not  al- 
lowed the  use  of  that  other's  tracks  and 
terminal  facilities,  upon  the  same  or 
like  terms  and  conditions  which,  under 
private  contract  or  agreement,  are  con- 
ceded to  other  lines."  K.  &  I.  Br.  Co.  v. 
L.  &  N.  R.  Co.,  37  Fed.  R.  567,  628. 

Where  a  railway  company  had  con- 
tracted with  a  city  to  allow  other  roads 
the  use  of  its  terminal  facilities,  arid  a 
State  law  has  provided  that  diflferent 
■companies  might  have  a  joint  use  of 
such  facilities,  the  contract  and  rights 
■of  the  other  roads  must  be  de- 
termined by  the  State  laws,  and  the  In- 
terstate Commerce  act  can  have  no  ap- 
plication.   Iowa  V.  C.  M.  &  St.   P.  R. 

t^o-.  33  F.  59'- 

1. ,"  Substantially  Similar  Circum- 
stances and  Conditions." — Cost  of  ser- 
vice constitutes  a  difference  in  "circum- 
stances." D.  M.  Col.  Co.  V.  M.  S.  & 
L.  R.  Co.,  II  App.  Cas.  97;  C.  &  A.  R. 
Co.  V.  Peop.,  67  111.  II. 

Competition  with  other  lines  does 
not.  L.  &  N.  W.  R.  Co.  v.  Evershed, 
3  App.  Cas.  1029;  Budd  v.  L.  &  N.  W. 
R.  Co.,  36  L.  T.  (U.  S.)  802;  Thomp- 
son V.  L.  &  N.  W.  R.  Co.,  2  N.  &  M. 
115;  Greenop  v.  S.  E.  R.  Co.,  2  N.  & 
M.  319;  C.  &  A.  R.  Co.  V.  Peopr,  67 
111.  II. 

But  competition  with  water  transpor- 
tation does  constitute  a  difference.  Ex 
parte  Koehler,  23  Fed.  R.  529;  s.  c,  25 
Fed.  R.  73. 

In  the  application  of  the  act,  where 
the  circumstance  or  condition  produc- 
ing dissimilarity  is  not  clearly  proved, 
I  the  subject  of  the  law  should  have  the 
benefit  of  the  doubt,  and  substantial 
similarity  should  be  presumed.  In  case 
of  substantial  similarity,  even  though 
there  maj'  be  other  circumstances 
which  would  make  the  act  operate  un- 


justly, the  commission  alone  can  re- 
lieve a  carrier  from  compliance  with  it. 
Mo.  Pac.  R.  Co.  V.  T.  &  P.  R.  Co.,  31 
Fed.  R.  862. 

Grouping  of  Stations. — The  grouping 
and  grading  of  stations  to  avoid  a  viola- 
tion of  the  fourth  section  is  not  illegal 
unless  the  consequences  are  illegal. 
La  Crosse  Union  v.  C.  M.  &  St.  P.  R. 
Co.,  I.  C.  C.  R.  631;  Assn.  V.  C.  St.  P. 
M.  &  O.  R.  Co.,  2  I.  C.  C.  R.  52,  66. 
See  vol.  8,  title  Freight,  at  p.  965. 

As  to  the  long  and  short  haul  clause 
in  general,  see  Freight. 

2.  Discretion  of  the  Commission. — The 
right  of  congress  to  confer  discretion- 
ary power  upon  the  commission  as  to 
the  application  of  the  long  and  short 
haul  clause  is  the  same  as  that  of  the 
State  legislatures  in  regard  to  State 
railroad  commissions,  as  to  which  see 
P.  &  O.  R.  Co.  V.  G.  T.  R.  Co;,  46  Me. 
69;  Commrs.  v.  P.  &  O.  R.  Co.,  63  Me. 
269;  Com.  V.  E.  R.  Co.,  103  Mass.  254; 
State  V.  C.  St.  P.  M.  &  O.  R.  Co.,  19 
Neb.  476. 

An  appeal  to  this  discretionary 
power  is  the  carrier's  only  resource  in 
case  the  conditions  are  substantially 
similar.  Mo.  Pac.  R.  Co.  v.  T.  &  P.  R. 
Co.,  31  Fed.  R.  862. 

As  to  the  exercise  of  this  power,  see 
Report,  I  I.  C.  C.  R.  279-291. 

3.  Section  5. — It  has  been  held  in 
New  2"or*  that  the  prohibition  of  pool- 
ing does  not  invalidate  a  contract  be- 
tween two  railroad  companies,  whose 
lines  are  parallel,  by  which  naturally 
tributary  territory  is  preserved  to  each, 
within  which  it  may  extend  its  branch 
lines  without  interference  with  or  from 
the  other.  Ives  V-  Smith  (s.  c,  Spl.  T., 
N.  Y.  Co.),  3  N.  Y.  Suppl.  645. 

4.  Section  6  as  amended. — In  case 
of  a  special  traffic,  e.  g.,  the  trans- 
portation of  petroleum  oil,  where 
the  carrier  furnishes  rolling  stock  for 
one  method,  but  not  for  another,  the 
published  rates  should  show  the  terms 
on  which,  the  rolling  stock  is  furnished, 
which  terms  must  be  uniform  and  must 
be  adhered  to.  Rice  v.  L.  &.  N.  R.  Co., 
I  I.  C.  C.  R.  503. 

6.  Section  6  as  amended;  In  re  Tar- 
iffs, 3  I.  C.  C.  R.  19. 
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rates  and  fares  for  interstate  and  international  carriage,  whether 
over  their  own  lines  or  lines  operated  by  two  or  more  common 
carriers  jointly,*  together  with  a  statement  of  terminal  charges,  etc.* 
These  rates  and  fares  must  be  maintained  as  regards  all  parties,, 
and  can  only  be  changed  after  public  notice. ^  Carriers  must,  if 
required  by  the  commission,  make  annual  reports  of  all  their 
property  and  business,  and  furnish  it  with  specific  information  at 
any  time.*  Failure  to  comply  with  any  requirements  of  the  act,^ 
combinations  to  evade  it  by  making  the  carriage  not  continuous,^ 
and  false  billing,  classification  or  weighing  by  carriers  or  shippers,'' 
are  punishable  criminally,  and  expose  the  offender  to  civil  liabil- 
ity to  all  parties  injured.*  Besides  the  corporate  liability  of  the 
carriers,  their  officers  and  agents  are  also  individually  liable  for, 
wilful  violations  of  the  act.® 

The  commission  established  by  the  act**  is  charged  with  the 
duty  of  investigating,  both  on  complaint  and  of  its  own  motion,** 
all  alleged  violations  of  the  act ;  *^  and  of  making  in  each  case  a 
report  which  thereafter  shall  be  deemed  prima  facie  evidence  as 
to  all  facts  found  therein.**     In  case  any  complaint  be  sustained, 


1.  §  6  as  amended. 

Such  published  rates  should  not  ex- 
ceed the  combined  rates.  Martin  v.  S. 
P.  R.  Co.,  2  I.  C.  C.  R.  I. 

The  provision  in  regard  to  joint 
tariffs,  etc.,  does  not  authorize  carriers 
to  issue  through  tickets  to  passengers, 
or  through  bills  of  lading  for  property, 
at  through  rates,  over  connecting  lines, 
in  the  absence  of  such  arrangements 
between  the  companies.  K.  &  I.  Br. 
Co.  V.  L.  &  N.  R.  Co.,  37  Fed.  R.  567, 
630. 

2.  §  6  as  amended. 

3.  By  ^6  ten  days'  public  notice 
must  be  given  of  all  advances  in  rates, 
and  three  days'  notice  of  all  reductions. 

Pleading. — Where  variance  from  the 
rate  is  charged,  it  is  enough  to  allege 
that  the  rate  in  question  had  been  "es- 
tablished and  published"  prior  to  the 
alleged  date,  and  that  it  "was  in  force 
on  that  day,"  without  averring  that  it 
had  not  been  altered.  U.  S.  v.  Tozer, 
37  Fed.  R.  635. 

i.    §  20. 

5.  \  6,  par.  6. 

6.  §7. 

7.  §  10  as  amended. 

8.  §8. 

By  this  section,  the  costs  recoverable 
include  counsel  fees,  but  these  are 
awarded  by  the  court  alone,  not  by  the 
commission.  Councill  v.  W.  &  A.  R. 
Co.,  I  I.  C.  C.  R.339. 

A  claim  for  pecuniary  damages  must 
be  asserted  in  a  court  of  law,  not  before 


the  commission.  Councill  v.  W.  &  A. 
R.  Co.,  I  I.  C.  C.  R.  339;  Heck  v.  E.  T., 
V.  &  G.  R.  Co.,  I  I.  C.  C.  R.  495. 

9.  ^  10  as  amended. 

An  indictment  against  an  agent  need 
not  aver  that  he  had  any  authority  to 
do  the  acts  charged.  U.  S.v.  Tozer,  37 
Fed.  R.  635. 

10.  For  the  composition  of  the  com- 
mission, see  §§  II,  18  as  amended. 

By  Ij  19,  the  principal  ofBce  of  the 
commission  is  in  Washington,  where  its 
general  sessions  are  held.  Special  ses- 
sions may  be  held  in  any  part  of  the 
country. 

11.  §  13;  In  re  G.  T.  R.  Co.,  3  I.  G. 
Rep.  89,  no. 

12.  §  12  as  amended,  13, 17  as  amended. 
By  §  13,  *'no  complaint  shall  at  any 

time  be  dismissed  because  of  the  ab- 
sence of  direct  damage  to  the  com- 
plainant." 

13.  The  Commission  Not  a  Court. — The 
functions  of  the  commission  are  ad- 
ministrative, not  judicial.  Its  duty  is 
to  hear,  investigate,  and  report  upon  the 
complaints  laid  before  it,  or  to  investi- 
gate and  report  of  its  own  motion,  but 
the  "recommendation,"  "order"  or  "re- 
quirement" of  its  report  is  not  final,  and 
can  only  be  enforced  by  proceedings  in 
a  federal  court,  begun  either  by  itself  or 
a  party  interested.  A  suit  based  upon 
the  report  is  an  independent  proceeding, 
where  the  cause  is  heard  and  deter- 
mined by  the  court  de  novo,  upon 
proper  pleadings  and  proofs,  the  report 
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the  commission  must  order  the  parties  charged  to  desist  and  also 
to  make  reparation  for  injury  done,^  which  order  may  be  en- 
forced by  injunction  and  attachment,  subject  to  appeal  to  the 
.Supreme  Court  of  the  United  States,  where  $2,000  or  more  are 
involved.*  The  commission  must  report  annually  to  congress  all 
useful  information  collected,  with  recommendations  for  any  fur- 
ther legislation.* 

By  the  act  of  August  7,  1888,  congress  placed  all  companies 
■operating  telegraph  lines  which  had  been  constructed  to  any  ex- 
tent with  government  aid,  under  the  control  of  the  commission 
•as  to  certain  matters.* 

INTERVAL— See  note  5. 

INTERVENE. — To  voluntarily  interpose  in  an  action  or  other 
proceeding  with  leave  of  court.® 

INTERVENING  DAMAGES.— Such  as  are  occasioned  to  an,  ap- 
pellee by  the  delay  incident  to  the  appeal.' 

INTERVENTION. — See  Interpleader  ;  Parties  to  Actions. 

INTESTATE. — A  person  dies  intestate  who  either  has  made  no 
■will  at  all,  or  has  made  one  not  legally  valid,  or  if  the  testament 
lie  has  made  be  revoked  or  made  useless,  or  if  no  one  has  be- 
come heir  under  it.* 

INTESTATE  LAWS.— See  STATUTES  OF  DISTRIBUTION. 

INTIMATE.— See  note  9. 

INTIMIDATION. — See  DURESS ;  Elections  ;  Threats.^® 

teing  only /f-i'mayocze  evidence  of  the  7.  Peasely  t;.  Buckminster,  i   Tyler 

facts  thereby  found.     K.  &  L  Br.  Co.  t).  (Vt.)  267. 

L.  &  N.  R.  Co.,  37  Fed.  R.  567,  612.  This  phrase  is  used  in  certain  statutes 

1.  §  15.  providing  for  security  to  be   given   on 

2.  \  16  as  amended.  taking  appeals.     It  means  such  dam- 

3.  §  21  as  amended.  ages  "resulting  from  delay  as  are  oc- 

4.  U.  S.  St.  1887-88,  ch.  772.  Such  casioned  by  a  material  alteration  in  the 
companies  must  maintain  and  operate  circumstances  or  situation  of  the  party 
their  telegraph  lines  for  railroad,  gov-  appealing  or  reviewing  subsequent  to 
ernmental,  commercial  and  other  pur-  the  entering  of  the  recognizance,  such 
poses,  and  must  give  equal  facilities  to  as  the  bankruptcy  or  removal  of  the 
■connecting  lines.  In  case  they  fail  to  party  beyond  process."  Expenses  in 
<io  so,  the  commission  proceed  as  in  case  procuring  witnesses,  engaging  counsel, 
of  breach  of  the  Interstate  Commerce  and  other  charges  incurred  in  defending 
act.  the  original   suit  are  not  such,  being 

Autborities. — Hare's  American  Con-  provided  for  in  the  fee  bill.     Peasely  v. 

stitutional  Law,  1889;  Harper's  Law  of  Buckrhinster,  i  Tyler   (Vt.)  264.     Nor 

Interstate  Commerce,  1887;  Dos  Passos'  does  it  include  interest   accruing   after 

Interstate  Coiffiriierce  Act,  1889;  Rorer's  tafting  of  appeal.     Stearns  v.  Brown,  i 

American   Interstate   Law,   1879;  Pat-  Pick.    (Mass.)   532;    and   see   Swan  v. 

terson's   Federal   Restraints    on    State  Picquet,  4  Pick.  (Mass.)  465. 

Action,  i888.  8.  Repalje  and  L.  Law  Diet.;  Bouv. 

5.  "At  an   interval  of  not  less  than  Law  Diet. 

fourteen  days"  requires  that   fourteen  9.  A  charge  that  a  man  has  been   in- 

days  shall  intervene  or  elapse  between  timate   with   his  brother's  wife  ,  is   not 

the  two  dates.    The  phrase  is  exclusive  equivalent  to    a    charge    of  adultery, 

■of  the    two    dates.     In   re    The    Ry.  Adams  v.  Stone,  131  Mass.  433. 

Sleepers  Supply  Co.,  54  L.  J.,  ch.  720.  10.  As  used  in  an  indictment  for  con- 

6.  Repalje  and  L.  Law.  Diet.  spiracy  to  obtain  changes  in  the  govern- 
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INTOXICA  TED—INTOXICA  TING  DRINKS. 

MTTIMIDATION  OF  VOTERS.— See  vol.  6,  pp.  358-364. 

INTO. — See  note  i. 

INTOXICATED.— Inebriated  or  drunk  "  by  the  drinking  of  in- 
toxicating spirituous  liquors,"  being  understood,  unless  the  word 
is  otherwise  qualified.* 

INTOXICATING  DRINKS.— See  Intoxicating  Liquors. 


ment,  laws  and  constitution  by  intimi- 
dation, "the  word  is  not  a  technical 
word;  it  is  not  vocabulum  artis,  having 
a  necessary  meaning  in  a  bad  sense; 
it  is  a  word  in  common  use,  employed 
on  this  occasion  in  its  popular  sense; 
and  in  order  to  give  it  any  force,  it 
ought  at  least  to  appear  from  the  context 
what  species  of  fear  was  intended,  or 
upon  whom  the  fear  was  intended  to 
operate."  Tindal,  C.  J.,  in  O'Con- 
nell  V.  Reg.,  11  CI.  &  F.  255. 

1.  Into  Court. — A  delivery  of  a  de- 
fendant into  court  by  his  sureties  sig- 
nifies "a  delivery  to  the  officers  of  the 
court  who  are  under  the  control  of  the 
court  and  can  take  custody  of  the  prin- 
cipal under  the  direction  of  the  court." 
The  delivery  must  be  made  during  the 
session  of  the  court.  Converse  v. 
Washburn,  43  Vt.  132. 

Into  Fort. — A  vessel  being  towed  from 
one  dock  to  another  is  not  passing 
"into  or  out  of"  port  within  a  pilot  act. 
The  Maria,  L.  R.,  i  Adm.  &  Ecc.  358. 

A  ship  chartered  to  load  a  cargo  at  a. 
port  in  the  East  Indies  and  to  proceed 
to  Belle  Isle,  Scilly,  Queenstown  or  Fal- 
mouth for  orders  to  discharge  at  a  port 
in  the  United  Kingdom  or  on  the  con- 
tinent, which  proceeded  to  Falmouth 
and  there  received  orders  to  go  to 
Bremen,  where  she  discharged,  carried 
her  cargo  into  port  in  England  within 
the  meaning  of  an  act  regulating  the 
jurisdiction  of  admiralty  courts.  The 
act  does  not  mean  carried  into  for  de- 
livery. The  Piere  Superiore,  L.  R.,  4 
Add.  &  Ecc.  170. 

Into  the  State. — An  exception  in  a 
statute  of  limitations,  that  where  the 
the  debtor  is  absent  from  the'  State,  at 
the  time  the  cause  of  action  accrues, 
suit  may  be  brought  "after  his  return 
into  the  State"  means  after  his  return 
within  the  jurisdictional  limits  of  the 
State  where  the  process  of  the  courts  of 
the  State  will  run.     A  removal  to  an 


Indian  nation,  where  such  process  will* 
not  run,  is  not  such  a  return,  though 
the  nation  be  within  the  territorial  lim- 
its of  the  State.  Smith  Admr.  -v.  Heirs 
of  Bond.,  3  Ala.  386. 

Into,  Tbrougli  or  Under. — An  act  au- 
thoriziflgi»a  local  board  to  carry  any 
sewer  "into,  through  or  under"  any 
lands  within  its  district,  does  not  confine- 
it  to  carrying  a  sewer  underground. 
Roderick  v.  Aston  Local  Board,  c  Ch.. 
D.  328. 

2.  It  is  error  to  charge  that  "a  person 
who  is  in  the  habit  of  drinking  intoxi- 
cating liquors  intemperately  is  a  person 
who  is  in  the  habit  of  getting  intoxi- 
cated." "Intemperance  does  not  neces- 
sarily imply  drunkenness."  Mullinix.. 
V.  People,  76  111.   211. 

"It  needs  no  discussion  or  illustra- 
tion td  show  that  when  it  is  said  that 
a  man  is  intoxicated,  the  meaning  is 
that  his  condition  has  been  produced  by 
the  drinking  of  intoxicating  spirituous 
liquors.  No  additional  word  or  ex- 
pression is  used  or  needed  to  convey 
the  full  and  unambiguous  idea.  When- 
ever any  other  idea  is  intended  to  be- 
conveyed  by  the  term  intoxicated  or  Hi- 
equivalent,  drunk,  other  words  are 
always  used,  and  are  necessary  to  be 
used.  It  is  sometimes  said  that  a  per- 
son is  intoxicated  or  drunk  with  opium,, 
or  -{vith  ether,  or  with  laughing  gas. 
But  it  is  always  felt  and  understood, 
that  such  is  an  unusual  and  forced  use 
of  the  words  intoxicated,  drunk,  and 
the  addition  to  them  is  needful  in  order 
to  prevent  misapprehension  of  the 
sense  in  which  those  words  are  thus 
used.  .  .  .  There  is,  then,  no  need, 
of  any  addition  to  the  word  when  used, 
in  the  complaint,  in  order,  fully,  ex- 
clusively and  explicitly  to  indicate  the 
crime  defined  and  meant  by  the  statute,, 
as  the  one  made  the  subject  of  the- 
prosecution  instituted  by  the  com- 
plaint."    State  V.  Kelly,  47  Vt.  294. 
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INTOXICATING  LiauORS— (See  Civil  Damage  Acts,  vol.  3, 
p.  257;  Constitutional  Law,  vol.  3,  p.  670  ;  Criminal  Law, 
vol.  4,  p.  707,  713 ;  Criminal  Procedure,  vol.  4,  p.  802;  Dis- 
orderly House,  vol.  5,  p.  702;  Drujstkenness,  vol.  6,  p.  35 ; 
Habits  or  Intemperance  and  Habitual  Drunkenness,  vol. 
9,  p. 258;  Homicide,  vol.  9,  page  6x3;  Insanity; Local  Option; 
Municipal  Corporations). 
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16.  Sales  to  be  Drunk  on  Premises 

Contrary  to  License,  750. 

a.  Nature  of,  and  What  Consti- 

tutes Offence,  Generally,  750. 

b.  Appurtenances ;     Adjoining 

Premises,  etc.,  751.  [752. 

17.  Prohibited    Times   and  Hours, 

18.  Giving  Away,  752. 

19.  Sale  to  Informers,  753. 

20.  "  Screen  Law,"  753. 

21.  Label,  754. 

22.  Seller  Not  Protected  by  United 
States  License  or  Payment  of 
Revenue  Tax,  755. 

23.  Keeping  Statement  and  Making 
Report  of  Maniifacture  and 
Sale,  755.  [756. 

VI.  Indictment,  Complaint,  Trial,  etc., 

1.  Jurisdiction,  756. 

a.  Generally,  756. 

b.  Of  Police  Courts,  756. 

c.  Of  Justices''  Courts,  757. 

d.  Of  Common  Pleas,  Munici- 
pal and  Superior  Courts,  757 

K.   Of    Circuit     and     District 
Courts,  ']^']. 

2.  Form  and  Nature  of  Proceedings 

and  Prosecutions  Generally,  757. 

3.  Fewae,  758. 

4.  I^imitations,  758. 

5.  Bar  by  Former  Prosecution  or 
Pendency,  758. 

6.  Prosecutor,  758. 

7.  Indictment  or  .Complaint,  758. 

«.   General  Matters  as  to  Form 
and  Requisites,  758. 

b.  Allegations  as  to  Informa- 
tion and  Belief,  759^ 

c.  Clerical  Errors  and   Omis- 
sions, 759. 

d.  Conclusion,  759. 

e.  Record,  759.  [759. 

f.  Signature  and  Endorsement, 

g.  Verification  and  Jurat,  760. 

h.  Allegation  as  to  Prior  Con- 
victions or  Acquittal,  760. 
(i)  Miscellaneous    Matters, 

760. 

(2)  Necessity    of  Alleging 
Number  of  Offences,  'jbo 

(3)  Setting   Forth  Record, 
760. 

(4)  Describing      Time     or 
Court,  761. 

( 5)  Description  of  O fence  of 
which  Convicted,  etc.,'j6i 

i.  Describing    Sales    and   Of- 
fences, 761. 
(i)  Necessity,  761. 
(a)  Generally,  761. 

570 


(*)  Charging  Unlaviful 
Sales,  761. 

(c)  Sales  without  License 
or  Authority,  761. 

(d)  Keepingfor  Sale  with 
Intent  to  Sell,  762. 

(e)  Keeping  Place  for 
Sale;  Nuisance, 'joi, 

(_/■)  Selling  on  Pfohiiited 
Days  and  During 
Prohibited  Hours,>]tz 

(g)  Violation  of  Screen 
Lavis,  762. 

(2)  Certainty  and  Particu- 
larity, 762. 

{a)   General  Rules,  762. 

(5)  Sale  Without  License 
or  A'uthority^'jfii. 

(c)  As  io  Payment  of 
Special  Tax,  763. 

(<f)  Sale  on  Prohibited 
Days  and  During 
Prohibited  Hours,']6^ 

(e)   Sale  to  Minors,  763. 

{f)  Sale  to  Drunkards,, 
etc.,  763.  [763, 

ig)  Sale    by    Druggists, 

(h)  Keeping  for  Sale  or 
with  Intent  to  Sell,';()\. 

(i)  Sale  to  be  Drunk  on 
Premises,  764. 

(j)  Violation  of  City  Or- 
dinances, 764. 

(k)  Violation  of  Local 
Option  Laws,  764. 

(3)  Statutorjy  Language,'j(>^ 

(4)  Surj^lusage,       Joinder 
Duplicity,  etc.,  765. 

/.  Description  of  Liquors  and 
Place  of  Sale,  765.   . 

k.  Describing  Place  and  Time 
of  Sale,  766. 

/.  Allegations  as  to  Knowledge, 
Intent,  etc.,  767.  ' 

m.  Negation  of  Defences,  Ex- 
ceptions, etc.,  767.         '   [767- 

n.  Averments  as  to  Ownership, 

0.  Allegations    as     to    Price, 
Value,  etc.,  769. 
p.  Descriptiotf-  of  Persons,  lifj. 

8.  Trial,  Practice,  etc.,  770. 

9.  Bill  of  Particulars,  770. 
10.  Evidence,  770. 

n.    Verdict,  Judgment,  etc.,  770. 

12.  Sentence,  Punishment,  etc.,  771- 

a.  Number  of  Finvs;  Joint  and 

Separate,  771. 

b.  Amount  of  Fine,  771. 

c.  Imprisonment     or    Commit- 

13.  Appeal,  772.  [ment,  771. 

14.  Search,  Seizures,  etc.,  772. 

15.  Civil   Damages,   Remedies  and 
Proceedings,  772. 


Definition. 


INTOXICATING  LIQUORS. 


Definition, 


I.  Definition. — Intoxicating  liquors  are  such  liquors  as  will  in- 
toxicate or  make  drunk,  and  which  are  commonly  used  as  a  bev- 
erage for  such  purposes,  whether  they  be  spirituous,  vinous  or 
malt,  distilled  or  fermented.  Any  mixture  of  such  liquors  as  re- 
tains the  intoxicating  qualities  and  which  may  be  used  as  a  bev- 
erage and  become  a  substitute  for  the  ordinary  intoxicating  drinks, 
it  is  thought,  may  be  properly  classed  under  the  head  of  intoxi- 
cating liquors.^ 

n.  What  Liquobs  Abe  Intoxicating  and  Fbohibited. — Any 
liquid  substance  constituting  any  part  of  a  mixture  of  intoxicating 
liquor  or  liquors  which  retain  their  intoxicating  qualities,  and 
which  may  be  used  as  a  beverage,  and  thereby  become  the  sub- 
stitute for  the  ordinary  intoxicating  drinks,  is  thought  to  be  with- 
in all  statutes  denouncing  or  prohibiting  the  sale  of  intoxicating 
liquors.*  It  has  been  decided  that  any  liquor  is  within  the  mean- 
ing of  the  terms  "strong  and  spirituous  liquors"  in  an  act  to  sup- 
press intemperance,  whether  such  liquors  be  fomented  or  distilled, 
of  which  the  human  stomach  can  contain  enough  to  produce  in- 
toxication.* 


1.  See  Intoxicating  Liquor  Cases,  25 
Kan.  767;  s.  c,  37  Am.  Rep.  284;  State 
V.  McGinnis,  30  Minn.  52;  Commrs.  v. 
Taylor,  21  N.  Y.  173;  State  v.  Rey- 
nolds, 47  Vt.  299. 

"LiauorB"  is  commonly  understood  to 
mean  all  liquors,  whether  spirituous, 
vinous,  inferior  fermented,  or  mall.  Peo- 
ple V.  Crilley,  20  Barb.  (N.  Y.)  248; 
State  V.  Brittain,  89  N.  Car.  576. 

The  court  say,  in  People  v.  Crilley, 
20  Barb.  (N.  Y.)  248,  that  "the  strength 
of  liquors  and  their  intoxicating  powers 
depend  upon  the  quantity  of  alcohol 
which  they  contain.  Spirituous  liquors 
contain  from  53  to  56  per  cent.;  wines 
(champagne),  (from  13  to  26  per  cent.; 
currant  wine  or  sherry  wines  over  10 
per  cent.;  methlegen,  about  7J^  per 
cent.;  cider  (the  average),  about  7}^ 
per  cent.;  ale  (the  average),  about  6J2 
per  cent.;  citing  Brand's  Manual  of 
Chemistry,  1645-46.- 

Spirituous  liquors  are  distilled  liquors. 
All  spirituous  liquors  are  intoxicating, 
but  all  intoxicating  liquors  are  not 
spirituous,  such  as  fomented  liquors. 
Com.  -v.  Gray,  68  Mass.  (2  Gray)  502; 
s.  c,  61  Am.  Dec.  476;  see  State  v.. 
Oliver,  26  W.  Va.  422,  425,  426;  s.  u.,  53 
Am.  Rep.  79. 

"Intoxicating  liquors"  and"  spirituous 
liquors"  are  not  synonymous.  An  in- 
dictment for  unlawfully  selling  "spirit- 
uous and  intoxicating  liquors"  is  not 
supported  by  proof  of  sales  of  liquors 
which  are  intoxicating,  but  not  spirit- 
uous.   Com.  V.  Livermore,  70  Mass.  (4 


Gray)  20.  See  Com.  v.  Gray,  68  Mass. 
(2  Gra3')  502;  s.  c,  61  Am.  Dec.  476; 
Com.  V.    Giles,  67  Mass.  (i  Gray)   466. 

Vinous  liquors  are  such  liquors  as  are 
made  from  the  juice  of  the  grape. 
Adler  v.  People,  55  Ala.  24;  Worley  v. 
Spurgeon,  38  Iowa  467. 

In  Iowa  wine  manufactured  from 
grapes,  currants,  or  other  grown  fruit 
within  the  state,  is  not  included  in 
the  term  intoxicating  liquors  within  the 
meaning  of  the  prohibitory  law.  Wor- 
ley -v.  Spurgeon,  38  Iowa  465.  See  Iri- 
toxicating Liquor  Cases,  25  Kan.  75i;s. 
c,  37  Am.  Rep.  284. 

The  term  "liquors,"  when  used  in  a 
statute  forbidding  the  sale  of  liquors, 
refers  only  to  spirituous  or  intoxicating 
liquors.  See  People  v.  Crilley,  20 
Barb.  (N.  Y.)  246;  Townley  v.  State,  iS 
N.J.  L.  (3Harr.)3ii. 

Iritoxicating  liquors,  in  some  o'f  the 
acts  regulating  the  sale  of  liquors,  such 
as  the  Illinois  "  Dram  Shop  Act,", 
means  spirituous,  malt  or  vinous  liquors, 
and  for  that  reason  proof  of  a  sale  of 
beer  made  to  a  minor  without  showing 
the  kind  of  beer,  and  whether  malt, 
spirituous  or  vinous,  is  not  sufficient  to 
sustain  the  indictment,  because  there 
are  kinds  of  beer  which  are  neither  a 
malt  liquor  nor  intoxicating.  Hans- 
berg  V.  People,  120  111.  21-25;  ^-  ^'i  ^^ 
Am.  Rep.  549. 

2.  See  Intoxicating  Liquor  Cases,  25 
Kan.  751;  s.  c,  37  Am.  Rep.  284. 

3.  Tompkin*  Co.  Com.  of  Excise  v. 
Taylor,  21  N.  Y.  173;  s.  c,  19  How.  (N. 
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It  is  thought  that  the  trial  of  a  person  indicted  for  unlawfully 
selling  intoxicating  liquors  under  a  statute  regulating  the  sale  of 
liquors,  the  court  is  not  called  upon  to  construe  the  terms  "intoxi- 
cating liquor,"  that  being  done  by  the  statute.* 

1.  Decoctions. — Any  beverage  or  decoction  which  contains  spirit- 
uous liquor,  if  any  essence  adulterated  with  water  or  other  fluids 
imparts  its  intoxicating  quality,  it  is  embraced  within  the  term 
"spirituous  liquor,"  and  it  is  immaterial  that  such  beverage  or  de- 
coction is  qualified  by  other  ingredients  under  the  guise  of  a 
drink  or  medicine;^  however,  it  has  been  held  that  the  courts  may 
not  say,  as  a  matter  of  law,  that  the  presence  of  a  certain  per  cent. 


Y.)  Pr.  259.  See  State  v.  Hutchinson, 
72  Iowa  561;  State  v.  Giersch,  98  N. 
C.  720. 

"Ll(iuor."-^It  is  said  in  the  case  of 
State  V.  Giersch,  98  N.  Car.  720,  that 
the  term  "liquor,"  in  it§  most  compre- 
hensive significance,  implies  fluid  sub- 
stance such  as  water,  milk,  blood,  sap, 
juice,  but  in  a  more  limited  sense,  and 
its  more  common  application,  it  means 
spirituous  fluids,  whether  fermented  or 
distilled,  such  as  brandy,  whiskey,  rum, 
gin,  beer  and  wine,  and  also  decoctions, 
solutions,  tinctures,  and  the  like  fluids 
in  great  variety. 

"Spirit"  or  "Spirituous." — It  has  been 
said  that  the  term  "spirituous,"  as  used 
in  "statutes  regulating  the  sale  of  intoxi- 
cating liquors,  signifies  an  inflammable 
liquid  produced  by  distillation,  either 
pure  or  mixed  with  ingredients,  which 
do  not  convert  it  into  some  article  of 
intoxication  not  kno\yn  in  common  par- 
lance under  the  appellation  of  'spirit- 
uous." Attorney  General  v.  Bailey,  i 
Ex.  2S1;  s.  c,  17  L.  J.  Ex.  9. 

The  supreme  court  of  North  Caro- 
lina say  in  the  case  of  State  v.  Giersch, 
98  N.  Car.  720,  that  the  term  "spirit" 
or  "spirituous,"  as  the  general  meaning, 
is  applied  to  fluids  mostly  of  a  lighter 
character  than  ordinary  water,  obtained 
but  not  produced  by  distillation,  but  is 
also  applied  to  liquors  that  signifythe  es- 
sence, the  extract,  the  purest  solution, 
the  highly  rectified  substance,  the  pure 
alcohol  contained  in  them.  The  spirit 
of  liquors  is  really  the  alcohol  in  them. 
It  is  this  characteristic,  this  essential 
element,  that  makes  them  spirituous, 
that  gives  all  liquors  of  whatever  kind 
their  intoxicating  quality  and  effect. 

"  Spirituous." — The  word  spirituous 
when  used  in  the  statute  means  spirit- 
uous liquors.  Com.  v.  Burke,  8i  Mass. 
(15  Gray)  408. 

The  word  "spirits"   used  in  prohib- 


itory statutes  means  prohibiting  of 
spirits  having  refined  strength,  ardent 
quality  of  alcohol  in  greater  or  less  de- 
gree. Hence  spirituous  liquors  implies 
such  liquors  as  contain  alcohol  and  thus 
have  spirit,  no  matter  by  what  particu- 
lar name  denominated  or  in  what  liquid 
form  or  combination  the}'  may  appear. 
Hence  distilled  liquors,  fermented  liq- 
uors and  vinous  liquors  are  alike,  all 
spirituous  liquors.  These  liquors  re- 
spectively may  have  different  degrees 
of  spirit  in  point  of  fineness  and 
strength.  Distilled  liquors  maj'  be 
stronger  or  weaker  according  to  the 
quantity  of  alcohol  in  them,  and  so  are 
the  other  kinds  mentioned. 

Under  Iowa  Code,  which  defines  the 
words  "intoxicating  liquors,"  wherever 
they  occurred  in  the  statute  for  the 
suppression  of  intemperance,  to  mean 
alcohol,  and  all  spiritous  and  vinous 
liquorb,  with  a  proviso  expressly  ex- 
cepting cider  made  from  apples,  was 
repealed  by  the  twentieth  general  as- 
sembly and  the  following  section  sub- 
stituted: "^  'S.S.'i-  Wherever  the  words 
'intoxicating  liquors'  occur  in  this  chap- 
ter, the  same  shall  be  construed  to 
mean  alcohol,  ale,  wine,  beer,  spirituous, 
vinous  and  malt  liquors,  and  all  intoxi- 
cating liquors  whatever."  State  i'. 
Hutchinson,  72  Iowa  561. 

Cider  and  Wines  Made  from  Home 
Grown  Fruit.  — In  I^aine  one  may  be 
indicted  and  convicted  for  a  nuisai)^,e,i^ 
selling  cider  and  wine,  made  from  fruit 
grown  in  that  state  for  tippling  pur- 
poses, provided  the  jury  find  they  are 
intoxicating  liquors.  State  v.  Page,  66 
Me.  418. 

1.  State  V.  Wittmar,  12  Mo.  407. 

2.  Ramagnano  v.  Crook,  85  Ala. 
226;  Wall  V.  State,  78  Ala.  417.  See 
Prussia  v.  Guenther,  16  Abb.  (N.  Y.) 
N.  C.  231;  Galloway  -v.  State,  23 Tex. 
App.  398. 
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of  alcohol  brings  the  compound  within  the  prohibition  of  the  stat- 
ute, or  that  any  particular  ingredient  does  or  does  not  destroy  the 
intoxicating  influence  of  the  alcohol  or  prevent  the  decoction 
from  ever  becoming  an  intoxicating  beverage,  in  which  case  the 
question  is  one  of  fact  and  to  be  settled  by  the  jury  as  other 
questions  of  fact.* 

2.  Cordials,  Essences  and  Tinctures, — A  cordial  made  of  whiskey 
sweetened  and  scented  with  peppermint  and  other  things,  such 
as  is  usually  sold  in  stores,  has  been  said  to  be  within  the  descrip- 
tion of  spirituous  liquors,  or  mixed  liquors  intended  to  be  prohib- 
ited by  a  statute  which  prohibits  the  sale  of  any  '^yine,  rum, 
brandy,  gin,  whiskey,  or  other  spirituous  liquors."^ 

It  has  been  said  that  whatever  is  generally  and  properly  known 
and  used  as  medicine  and  articles  of  the  toilet  or  for  culinary  pur- 


1.  Intoxicating  Liquor  Cases,  25  Kan. 
751;  s.  c,  37  Am.  Rep.  284-294.  See 
State  V.  Laffer,  38  Iowa  426;  Com.  v. 
Rarasdell,  130  Mass.  68;  Russell  v. 
Sloam,  33  Vt.  659. 

Medicines  and  Articles  of  Food  — 
Statutory  Construction. — The  court  say 
in  the  case  of  Com.  t'.  Ramsdell,  130 
Mass.  68  that  it  is  not  a  reasonable 
construction  to  hold  that  the  statute 
prohibits  the  "-ale  of  either  medicines 
or  articles  of  food,  in  the  preparation  of 
which  liquor  is  used  in  order  to  deter- 
mine whether  the  statute  applies  to  a 
sale;  the  true  test  is  to  enquire  whether 
the  article  sold  is  in  reality  an  intoxi- 
cating liquor;  if  it  is,  the  sale  is  illegal, 
although  it  is  sold  to  be  used  as  a  medi- 
cine, or  it  is  attempted  to  disguise  it 
under  the  name  of  a  medicine,  or  it  is 
a  mixture  of  liquor  with  other  ingre- 
dients. See  Com.  v.  Hallett,  103  Mass. 
452;  Com.  V.  Bathrick,  60  Mass.  (6 
Cush.)  247;  Com.  V.  Sloan,  58  Mass.  (4 
Cush.)  52.  But  if  the  liquor  sold  can- 
not be  used  as  an  intoxicating  drink,  it 
is  not  within  the  prohibition  of  the 
statute,  although  it  contains,  as  one  of 
its  ingredients,  some  spirituous  liquor. 
The  sale  of  such  liquor  is  not  within 
the  mischief  intended  to  be  remedied 
by  the  statute,  nor  within  the  fair  mean- 
ing of  its  language. 

"Sun-Smile." — An  allegation  for  the 
sale  of  intoxicating  liquors  is  sustained 
by  proof  of  sales  of  "sun-smile,"  an  ar- 
ticle containing  fifteen  per  cent,  of  al- 
cohdl,  and  capable  of  producing  intoxi- 
cation. Prussia  v.  Guenther,  16  Abb. 
(N.  Y.)  N.C.230. 

Same — ^Proof  of  numerous  sales  by 
defendant  at  his  hotel  bar  of  a  beverage 
called  "sun -smile,"  which  was  shown 
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to  be  intoxicating.  Held,  sufficient  to 
sustain  a  conviction  under  the  statute. 
Prussia  t'.  Guenther,  16  .-vbb.  'N.  V.) 
N.  C.  230;  citing  Andrews  t.  Har- 
rington, 19  Barb.  (N.  Y.)  343;  Commrs. 
of  Excise  of  Orange  Co.  v.  Taylor,  21 
N.  Y.  173. 

"Whiskey  Cock-tail." — In  a  prosecu- 
tion for  selling  whiskey  on  Sunday,  it 
was  in  proof  that  the  beverage  sold 
was  "whiskey  cock-tail,"  a  compound  in 
which  whiskey  was  the  predominating 
element.  The  court  held  that  the  sale 
was  of  "whiskey"  within  the  purview  of 
the  statute,  and  that  there  was  no  vari- 
ance between  the  allegation  and  the 
proof.     Galloway  v.  State,  23  Tex.  App. 

398- 

2.  State  V.  Bennet,  3  Harr.  (Del.) 
565.  See  State  v.  Muncey,  28  W.  Va. 
494;  State  V.  Haymond,  20  W.  Va.  18; 
s.  c,  43  Am.  Rep.  787. 

"Mixed  Liquors." — In  the  case  of 
State  V.  Bennet,  3  Harr.  (Del.)  565, 
the  court  say:  "We  think  the  mixed 
liquors  intended  by  that  act,  following 
as  it  does  the  specification  of  punch  as 
a  mixture  of  spirituous  or  other  liquor 
prohibited  to  be  sold  separately;  and 
where  the  basis  or  substance  of  the 
liquor  sold  is  spirituous  and  not  mixed 
by  the  vendor,  it  comes  Vfithin  the  pre- 
cise prohibition  of  selling  spirituous 
liquors,  otherwise  it  would  be  no  means 
to  convict  in  any  case,  for  no  liquor  is 
entirely  unmixed.  We  think  the  cor- 
dial here  proved  is  spirituous  liquor, 
and  of  a  kind  intended  to  be  prohibited 
by  the  act." 

"same — Gum  Campbor  and  Alcohol 
mixed  by  the  seller  before  deliverj'  and 
sold  as  a  medicine  is  not, embraced  by  § 
I  of  ch.  107  of  the  acts  of  the  legislature 
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poses,  recognized,  and  the  formula  prescribed  for  its  preparation 
described  in  some  standard  dispensatory,  and  not  among  liquors  or- 
dinarily used  as  beverages,  such  as  tinctures,  gentian,  paregoric,  bay- 
rum,  cologne,  essence  of  lemon,  and  the  like,  is  without  the  statute 
and  may  be  so  declared  as  matter  of  law  by  the  courts,  notwith- 
standing the  fact  that  such  articles  contain  alcohol  and  may  in 
fact  produce  intoxication.* 

3.  Bitters  and  Other  Medicines. — It  has  been  said  that  an  act  pro- 
hibiting trafficking  in  intoxicating  liquors  does  not  apply  to  med- 
ical preparations  in  which  alcohol  is  used  in  quantities  capable  of 
producing  intoxication,  such  as  bitters,  tinctures  and  the  like, 
which  are  in  good  faith  made  and  sold  for  medical  purposes  ;*  but 


of  1877,  which  provides  that  "no  person 
•without  a  State  license  therefor  shall 
sell,  offer  or  expose  for,  sale  spirituous 
liquors,  wine,  porter,  ale,  or  beer  or  anj' 
•drink  of  a  like  nature,"  etc.  State  v. 
Haymond,  20  W.  Va.  18;  s.  u.,  43  Am. 
Rep.  787. 

Same— "Essence  of  Cinnamon." — A 
defendant  was  held  properly  found 
guilty  of  selling  intoxicating  liquor  on 
proof  of  a  sale  of  a  bottle  of  "essence  of 
cinnamon,"  defendant  having  refused  to 
sell  it  to  drink,  and  the  buyer  having 
said  that  he  did  not  want  it  for  that  pur- 
pose, and  then  having  drunk  it  and  been 
so  affected  by  it  that  he  could  not  see  af- 
ter night.  State  v.  Muncey,  28  W. 
Va.  494. 

Same — "McLean's  Strengthening  Cor- 
dial"and  "Sherman's  Prickly  Ash  Bit- 
ters." "A  statute  defining  intoxicating 
liquors  as  "all  liquors  and  taixtures,  by 
whatever  name  called,  that  will  pro- 
duce intoxication."  Held,  not  to  em- 
brace medicine  and  toilet  articles  not 
ordinarily  used  as  beverages,  such  as 
tincture  of  gentian,  bay  rum  and  es- 
sence of  lemon,  although  containing 
alcohol.  Whether  it  embraces  "Mc- 
Lean's Strengthening  Cordial  and 
Blood  Purifier,"  a  mixture  of  whiskey, 
syrup  of  tolu,  and  syrup  of  wild  cherry, 
and  "Sherman's  Prickly  Ash  Bitters," 
is  a  question  of  fact.  Intoxicating 
Liquors  Cases,  25  Kan.  751 ;  s.  c,  37 
Am.  Rep.  284.  See  State  v.  Laffer,  38 
Iowa  426;  Com.  v.  Ramsdell,  130  Mass. 
^68;  Russell  v.  Sloan,  33  Vt.  659. 

1.  Intoxicating  Liquor  Cases,  25 
Kan.  751;  s.  c,  37  Am.  Rep.  284. 

2.  Russell  V.  Sloan,  33  Vt.  656.  See 
King  V.  State,  58  Miss.  737;  s.  c,  38 
Am.  Rep.  344. 

Compounds  of  Alcohol  and  Water,  etc. 
— "Home  Bitters." — In  the  case  of  King 
•.V.  State,  58  Miss.  737;  s.  c,  38  Am.  Rep. 


344,  the  defendants  were  indicted  for 
selling  intoxicating  liquor  without  a 
license,  the  liquor  in  question  was  a 
compound  composed  of  thirty  per  cent, 
alcohol  and  the  rest  of  water,  bark, 
pealing,  seeds,  etc.,  known  as  "Home 
Bitters."  The  defendants  alleged  that 
they  sold  it  as  a  medicine.  The  court 
charged  that  if  the  compound  was  in- 
toxicating, and  was  sold  as  a  beverage, 
the  jury  should  convict,  but  if  it  was 
sold  in  good  faith  only  as  a  medicine, 
they  should  acqijit,  although  the 
compound  might  be  intoxicating. 
Which  instruction  was  held  to  be  a  fair 
statement  of  the  law." 

In  Iowa,  a  trial  court  refused  to 
charge  that  if  the  liquor  was  only  sold 
after  being  compounded  with  medicine 
and  other  drugs,  and  was  sold  as  a 
medicine  in  good  faith,  and  with  no  in- 
tent to  violate  the  law,  the  defendant 
should  be  acquitted;  and  charged  that 
unless  the  liquor  had  been  so  changed 
that  it  had  lost  its  distinctive  character 
it  was  a  violation  of  the  law  to  sell  it, 
but  if  it  had  been  so  changed  that  it 
could  not  be  used  as  a  beverage,  and 
had  become;  a  medicine  and  of  such  a 
character  that  it  could  not  be  reason- 
ably styled  or  used  as  an  intoxicating 
drink,  its  sale  was  not  illegal.  On  ap- 
peal these  instructions  were  approved, 
the  court  saying:  "So  long  as  the 
liquors  retain  their  character  as  intoxi- 
cating liquors,  capable  of  use  as  a  bev- 
erage,notwithstanding  other  ingredients 
may  have  been  mixed  therewith,  they 
fall  under  the  ban  of  the  law;  but  where 
they  are  so  compounded  with  other 
substances  as  to  lose  the  distinctive 
character  of  intoxicating  liquors,  and 
are  no  longer  desireble  for  use  as  a 
stimulating  beverage  and  are  in  fact 
medicine,  then  their  sale  is  not  pro- 
hibited."    State  V.  Laffer,  38  Iowa  422, 
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A  pbarmacist  sold  a,  pint  of  whiskey 
to  a  stranger  upon  his  simple  statement 
that  he  was  accustomed  to  take  it  as 
medicine,  and  wanted  it  as  a  medicine. 
On  appeal  the  court  sustained  a  con- 
viction, observing:  "We  incline  to 
think  it  is  true,  liquors  might  be  pre- 
scribed by  a  physician  and  yet  the  cir- 
cumstances surrounding  the  transaction 
might  be  such  as  to  warrant  the  jury  in 
concluding  the  liquor  was  sold  as  a  bev- 
erage. Conceding  a.  person  may 
prescribe  for  himself  and  lawfully  de- 
termine he  should  take  intoxicating 
liquors  as  a  medicine,  and  that  a  drug- 
gist, in  such  case,  may  lawfully  sell 
such  liquor,  it  does  not  follow  that  it  is 
always  so  prescribed  or  sold.  It  is  un- 
<ioubtedly  true,  the  claim  that  it  is  taken 
and  sold  as  medicine  may  be  a  subter- 
fuge, and  that  while  in  form  sold  as  a 
medicine,  it  was  in  fact  a  beverage  and 
so  understood  by  both  buyer  and  seller. 
The  druggist  must  act  in  good  faith  and 
the  mere  fact  that  a  person  says  he 
wants  intoxicating  liquors  as  medicine 
will  not  exonerate  the  druggist  if  the 
circumstances  are  such  as  to  warrant 
the  court  or  jury  in  concluding  that  in 
truth  and  in  fact  it  was  sold  as  a  bever- 
age."    State  V.  Knowles,  57  Iowa  669. 

A  druggist,  who  In  good  faith  and  with 
due  caution  sells  as  a  medicine,  by  the 
direction  of  a  practicing  physician, 
spirituous  liquors  in  a  quantity  less  than 
a  quart  is  indictable  therefor  under  the 
North  Carolina  statute  and  other  stat- 
utes regulating  trafficking  in  intoxicat- 
ing liquors.     State  v.  Wray,  72  N.  Car. 
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In  the  above  case  the  court  say:  ''The 
letter  of  the  law  has  been  broken,  but 
has  the  spirit  of  the  law  been  violated  ? 
The  question  here  presented  has  been 
much  discussed,  but  it  has  not  received 
the  same  judicial  determination  in  all 
states  in  which  it  has  arisen.  In  this 
conflict  of  authority  v/e  shall  remember 
that  the  reason  of  the  law  is  the  life  of 
the  law,  and  when  one  stops,  the  other 
should  also  stop.  What  was  the  evil 
sought  to  be  remedied  by  our  statute  .' 
Evidently  the  abusive  use  of  spirituous 
liquors,  keeping  in  view  at  the  same 
ti-ne,  the  revenues  of  the  State.  The 
special  verdict  is  very  minute  in  its  de- 
tails, and  makes  as  strong  a  case  for  the 
defendants  as  perhaps  will  ever  find  its 
way  into  court  again.  A  physician 
prescribes  the  brandy  for  a  sick  lady, 
and  directs  her  husband  to  get  it  from 
the  defendants,  who  are  druggists.  It 
may  be  that  a  pure  article  of  brandy. 


such  as  the  physician  was  willing  to  ad- 
minister as  a  medicine  was  not  to  be 
obtained  elsewhere  than  at  the  defend- 
ant's drug  store.  The  doctor  himself 
goes  to  the  defendants,  and  directs  them 
to  let  the  witness  have  the  brandy'  as  a 
medicine  for  his  wife,  and  the  further 
fact  is  found,  which  per'haps  might 
have  been  assumed  without  the  find- 
ing, that  French  brandy  is  an  es- 
sential medicine,  frequently  prescribed 
by  physicians  and  often  used;  and  the 
farther  and  very  important  fact  is  es- 
tablished that  in  this  case  it  was  bought 
in  good  faith  as  a  medicine  and  was 
used  as  such.  After  this  verdict  we 
cannot  doubt  that  the  defendants  acted 
in  good  faith,  with  due  caution  in  the 
sale  which  is  alleged  to  be  in  violation 
law.     .  .     Now     unless     this    sale 

comes  within  the  mischief  which 
the  statute  was  intended  to  suppress, 
the  defendants  are  not  guilty;  for  it  is  a 
principle  of  the  common  law,  that  no 
one  shall  suffer  criminally  for  an  act  in 
which  his  mind  does  not  concur.  The 
familiar  instance  given  \>y  Blackstone 
illustrates  our  case  better  than  I  can  do 
by  argument.  The  Bolognian  law  en- 
acted 'that  whosoever  drew  blood  in  the 
street  should  be  punished  with  the  ut- 
most severity.'  A  person  fell  down  in 
the  street  with  a  fit,  and  the  surgeon 
opened  a  vein  and  drew  blood  in  the 
street.  Here  was  a  clear  violation  of 
the  letter  of  the  law,  and  yet  from  that 
day  to  this  it  has  never  been  considered 
a  violation  of  the  spirit  of  the  law. 
Perhaps  it  will  give  us  a  clear  view  of  the 
case  if  we  put  the  druggist  out  of  the 
question,  and  suppose  the  physician 
himself,  in  the  exercise  of  his  profes- 
sional skill  and  judgment,  had  furnished 
the  liquor  in  good  faith  as  a  medicine. 
Can  it  be  pretended  that  he  would  be 
any  more  guilty-  of  a  violation  of  our 
statute  than  a  surgeon  was  guilty  of 
violating  the  Bolognian  law?  We 
think  not.  But  we  would  not  have  it 
understood  that  physicians  or  druggists 
are  to  be  protected  in  an  abuse  of  the 
privilege.  They  are  not  only  prohib- 
ited from  selling  liquor  in  an  ordinary 
course  of  business,  but  also  from  ad- 
ministering it  as  a  medicine,  unless  it 
be  taken  in  good  faith  and  after  the  ex- 
ercise of  due  caution  as  to  its  necessity 
as  a  medicine." 

Liability  of  Practicing  Physicians. — 
On  the  other  hand  it  has  been  held  in 
Carson  v.  State,  69  Ala.  235,  that  where 
a  special  prohibitory  act  does  not  ex- 
cept   practicing    physicians     from    its 


575 


What  Liquors  are       INTOXICATING    LIQUORS.  Intoxicating,  etc. 


operation,  they  are  liable,  if  they  ad- 
minister intoxicating  bitters  to  their 
patients,  but  not  for  using  liquors 
necessarj-  in-  compounding  medicines 
manufactured  and  sold  by  them.  The 
court  say  that  they  know  of  no  princi- 
ple of  law  which  would  force  them  to 
incorporate  so  important  an  exception 
into  the  statute,  and  add:, "The  facts  of 
the  case  ma}'  have  constituted  a  good 
reason  why  the  grand  jur}-  should  have 
refused  to  find  a  bill,  but  there  is  no  ex- 
ception to  be  made  in  the  statute  in 
favor  of  physicians,  druggists  or  other 
persons  whomsoever;  and  this  court 
cannot  engraft  one  in  their  favor,  with- 
out the  exercise  of  legislative  power, 
which  it  does  not  possess.  The  ques- 
tion presented  is  not  a  novel  one,  though 
not  before  decided  in  this  State.  Mr. 
Wharton  states  the  rule  to  be  that  'un- 
less there  is  an  express  exception  in  the 
statute,  the  fact  that  the  liquor  was  sold 
for  medicine  is  no  defence.'  2  Whart. 
Cr.  L.,  §  2439.  In  the  case  of  Com.  v. 
Kimball,  41  Mass.  (24  Pick.)  366;"s.  c, 
35  Am.  Dec.  326,  the  point  was  made 
that  where  liquor  was  bought  to  be  used 
bona  fide  for  the  purpose  of  medicine, 
the  sale  of  it  did  not  come  within  the 
purview  of  the  prohibitory  liquor  law, 
general  in  terms.  Chief  Justice 
Shaw,  observing  in  answer  to  this  sug- 
gestion: 'If  it  were  sufficient,  to  avoid 
the  prohibition  of  the  statute,  for  the 
purchaser  to  say  that  the  spirit  was  in- 
tended for  medicine,  it  would  in  effect 
repeal  the  statute,  but  the  decisive  an- 
swer is  that  the  legislature  has  made  no 
such  exception.'  The  same  or  similar 
points  liave  been  repeatedly  settled  in 
other  cases.  See  State  v.  Brown,  31 
Me.  522,  and  other  authorities  cited  in 
brief  of  Attorney  General  and  in  3 
Whart.  Cr.  L.,  §  2439,  n.  (q).  The  ap- 
plication of  any  other  rule  would  be 
fraught  with  difficulty  if  not  impracti- 
cability. The  frequency  of  impostures 
on  the  one  hand  and  abuse  on  the  other 
would  be  imminent,  and  sagacious  fore- 
sight in  this  respect  may  have  been  a 
potent  reason  with  the  general  assem- 
bly for  excluding  exceptions,  which 
found  place  in  former  statutes  relating  to 
the  same  subject  matter.  We  are  not  to 
be  supposed  as  intimating  that  physi- 
cians or  druggists  would  be  prohibited, 
under  such  a  statute  as  the  ope  in  ques- 
tion, from  the  bona  fide  use  of  spirituous 
liquors  in  the  necessary  compounding 
of  medicines,  manufactured,  mixed  or 
sold  by  them.  This  would  not  be  with- 
in the  evils  intended  to  be  remedied  by 


such  prohibitory   enactments,  nor  even 
within  the  strict  letter  of  the  statute." 

Druggists — Liquors  for  Mixing  with 
Other  Ingredients. — The  Massachusetts 
statute  forbidding  the  sale  or  keeping 
for  sale,  without  authority,  all  spiritu- 
ous or  intoxicating  liquors  has  been  held 
not  to  apply  to  a  druggist  who  keeps 
liquors  only  for  the  purpose  of  mixing 
with  other  ingredients  according  to  pre- 
scriptions of  physicia.ns  to  be  used  as 
medicine,  and  also  for  the  purpose  of 
manufacturing  such  compounds  as  are 
commonly  used  by  druggists,  to  be  sold 
for  the  purpose  of  being  used  as  medi- 
cines for  remedies  for  sickness  and  dis- 
ease. Com.  z).  Ramsdell,  130  Mass.  68. 
The  court  say:  "In  order  to  determine 
whether  the  statute  applies  to  a  sale,  the 
true  test  is  to  enquire  whether  the  article 
sold  is,  in  reality,  an  intoxicating  liquor; 
if  it  is,  the  sale  is  illegal,  although  it  is 
sold  to  be  used  as  a  medicine,  or  it  is 
attempted  to  disguise  it  under  the  name 
of  a  medicine,  or  it  is  a  mixture  of  liquor 
and  other  ingredients.  Com.  v.  Hal- 
lett,  103  Mass.  452;  Com.  ~».  Bathrick, 
60  Mass.  (6  Cush.)  247;  Com.  v.  Sloan, 
58  Mass.  f4  Cush.)  52.  But  that  if  the 
articles  sold  cannot  be  used  as  an  in- 
toxicating drink,  it  is  not  within  the 
prohibition  of  the  statute,  although  it 
contains  as  one  of  its  ingredients  some 
spirituous  liquor."  See,  to  same  eifect, 
Ansley  v.  State,  36  Ark.  67;  s.  c,  38  Am.. 
Rep.  29;  Intoxicating  Liquor  Cases,  25 
Kan.  751;  s.  c,  37  Am.  Rep.  284.    • 

But  on  the  other  hand  it  has' been 
held  that  under  a  statute  prohibiting  the 
sale  of  ardent  spirits  by  any  person  for 
any  purpose  without  a  license,  a  drug- 
gist cannot  lawfully  sell  such  spirits 
even  as  medicine  upon  a  prescription  of 
a  phj'sician.  Woods  v.  State,  36  Ark, 
36;  s.  c,  38  Am.  Rep.  22.  See  Wright 
■V.  People,  loi  111.  126. 

The  court  say  in  Woods  v.  State,  36- 
Ark.  36;  s.  c,  38  Am.  Rep.  22, ,  that 
"the  power  of  the  legislature,  in  the  ex- 
ercise of  the  police  authority  of  the 
State,  to  regulate  the  sale  of  liquors, 
has  been  too  well  settled  by  the  courts- 
of  the  country  to  be  now  called  in 
question."  See  Dorman  v.  State,  34 
Ala.2i6;  Ex  f  arte  Whittington,  34  Ark- 
394;  State  V.  Allmond,  i  Houst.  (Del.) 
612;  Perdue  v.  Ellis,  18  Ga.  586;  God- 
dard  t).  Jacksonville,  15  111.  588;  Mason 
V.  Lancaster,  4  Bush  (Ky.)  406;  Keller 
■u.  State,  II  Md.  525;  s.  c,  69  Am.  Dec. 
226;  Com.  V.  Intoxicating  Liquors,  115 
Mass.  153;  Metropolitan  Board  ».  Bar- 
rie,  34  N.  Y.  657;  License  Cases,  46  U.. 
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that  it  is  otherwise  with  intoxicating  liquors  intended  to  be  sold 
and  used  as  a  beverage,  though -disguised  by  some  tincture  or 
preparation  so  as  to  have,  to  some  extent,  the  flavor  or  appear- 
ance of  medicine. 1  The  prevailing  opinion,  however,  seems  to  be 
to  the  effect  that  if  the  article  sold  is  not  changed  in  character, 
but  still  remains  art  intoxicating  liquor,  the  addition  of  roots, 
herbs,  bark,  and  the  like,  will  not  take  it  out  of  the  operation  of 
the  statute.*  It  has  been  held  that  as  to  articles  not  known  to 
a  given  formula  and  sold  under  a  specific  name  as  bitters,  cordials, 
tinctures,  and  the  like,  whether  they  are  within  the  statute  is  a 
question  of  fact  for  the  jury  and  not  a  question  of  law  for  the 
court,  the  rule  or  test  being  that  if  the  compound  or  preparation 
is  such  that  the  distinct  character  and  effect  of  the  intoxicating 
liquors  are  destroyed,  and  its  use  as  an  intoxicating  beverage 
practically  impossible  by  reason  of  the  other  ingredients,  then  it  is 


S.  (5   How.)   504;   bk.   12,  L.  ed.  256; 
Cooley  Const.  Lim.  725. 

Honest  Belief  No  Defence. — It  has  been 
held  by  the  supreme  judicial  court  of 
Massachusetts,  in  the  case  of  Com.  v. 
Hallett,  103  Mass.  452,  that  it  is  no  de- 
fence to  an  indictment  that  the  seller 
believed  that  what  he  sold  was  a  medi- 
cine and  not  intoxicating. 

1.  Russell  V.  Sloan,  33  Vt.  656.  See 
Com.  V.  Ramsdell,  130  Mass.  68;  Com. 
V.  Hallett,  103  Mass.  452;  Com.  ■!;. -Bath- 
rick,  60  Mass.  (6  Cush.)  247;  Com.  v. 
Sloan,  58  Mass.  (4  Cush.)  52;  Stater). 
Wray,  72  N.  Car.  353. 

2.  See  Wall  v.  State,  78  Ala.  417; 
Gostorf  V.  'State,  39  Ark.  450;  Foster 
V.  State,  36  Ark.  258;  Davis  v.  State,  50 
Ark.  17;  Kinnebrew  v.  State  (Ga.),  5  S. 
E.  Rep.  56;  State  v.  Laffer,  38  Iowa 
422;  s.  c,  I  Cent.  L.  J.  513;  Com.  -v. 
Ramsdell,  .130  Mass.  68;  Com.  v.  Hal- 
lett, 103  Mass.  452;  Com.  V.  Bathrick, 
60  Mass.  (6  Cush.)  247;  Com.  v.  Sloan, 
58  Mass.  (4  Cush.)  52;  State  v.  Wright, 
20  Mo.  App.  412;  State  v.  Wilson,  80 
Mo.  303;  State  v.  Lillard,  78  Mo.  136;  s. 
c,  17  Cent.  L.  J.  17;  James  v.  State,  2i 
Tex.  App.  353. 

"Home  Bitters. ".^In  the  case  of  King 
V.  State,  58  Miss.  737;  s.  c,  38  Am.  Rep. 
344,  defendants  were  indicted  for  selling 
intoxicating  liquor  without  a  license. 
The  liquor  in  question  was  called 
"Home  Bitters,"  and  was  composed  of 
thirty  per  cent  of  alcohol  and  the  rest 
of  water,  bark,  peelings,  seeds,  etc.  The 
defendants  alleged  that  they  sold  it  as  a 
medicine.  The  court  charged  that  if 
the  compound  was  intoxicating,  and 
■was  sold  as  a  beverage,  the  jury  should 
convict;  but  if  it  was  sold  in  good  faith 
iiQ.  ofL.— 37  !)' 


only  as  a  medicine,  thej'  should  acquit' 
although  the  compound  might  be  in- 
toxicating.    Held,  correct. 

"Medicated  Bitters." — Under  a  stat- 
ute prohibiting  the  sale,  by  druggists, 
of  intoxicating  liquors  or  of  "medicated 
bitters  containing  alcohol,"  but  which 
permits  the  sale  of  liquors  "used  wholly 
in  the  admixture  of  necessary  medical 
compounds,"  prohibits  the  sale  of  bit- 
ters, the  basis  of  which  is  alcohol,  and 
sold  by  the  bottle.  State  v.  Wilson,  80 
Mo.  303. 

Cbarge  to  Jury. — Where  the  defend- 
ant was  indicted  under  the  Arkansas 
statute  (Mansf.  Dig.,  §  4511),  prohibit- 
ing the  sale  of  intoxicating  liquors,  or 
any  compound  thereof  known  as  tonics, 
bitters,  etc.  The  evidence  showed  that 
he  had  sold  a  bottle  of  a  patent  medi- 
cine that  contained  a  certain  per  cent, 
of  alcohol,  and  was  intoxicating.  The 
court  held  that  it  was  not  error  to  charge 
the  jury  that  if  they  found  the  medi- 
cine was  a  compound  of  alcohol,  and 
was  intoxicating  and  was  used,  or 
could  be  used,  as  a  beverage,  they  would 
be  authorized  to  convict  the  defendant, 
and  if  it  could  not  be  so  used,  they 
would  be  authorized  to  acquit.  Davis 
V.  State,  50  Ark.  17,  388.  In  such  a 
case  it  is  not  error  for  the  judge  to 
charge  that  though  the  sale  or  alcoholic 
and  intoxicating  spirits  is  a  violation  of 
law,  it  was  not  intended  to  prohibit  the 
sale  of  medicine  because  they  contained 
alcohol;  and  the  fact  that  a  medicine 
does  contain  a  certain  proportion  of 
alcohol  is  not  of  itself  evidence  that  the 
sale  thereof  is  unlawful.  Davis  v,. 
State,  50  Ark.  17. 

"Bitters" — United  States  GoTcrnment 
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outside  of  the  statute  ;  but  if,  on  the  other  hand,  the  intoxicating 
liquor  remains  as  a  distinct  force  in  the  compound,  and  such  com- 
pound is  reasonably  liable  to  be  used  as  an  intoxicating  beverage, 
then  it  is  within  the  statute.^ 

4.  Articles  of"  Food, — A  statute  regulating  the  sale  of  intoxicat- 
ing liquors  has  relation  only  to  such  articles  as  have  a  tendency  to 
produce  intoxication;  and  the  sale  of  articles  of  food  that  could 
have  no  tendency  to  intoxicate  is  not  within  the  prohibition  of  the 
statute,  although  such  food  contains,  as  one  of  its  ingredients,  some 
spirituous  Uquor.^  It  is  otherwise,  ,however,  where  the  food  is  spir- 
ituous and  intoxicating.^ 

5.  Ale. — The  question  whether  ale  is  a  spirituous  or  intoxicating 
liquor  within  the  meaning  of  statutes  regulating  the  traffic  in  spir- 
ituous and  intoxicating  liquors,  is  an  unsettled  question,  some  of 
the  courts  holding, that  it  is,* 


License. — It  is  an  offence  against  the 
Dramshop  act  for  a  person  not  having 
a  license  as  a  dramshop  keeper  to  sell 
as  a  beverage,  and  not  for  medicinal 
purposes,  "bitters,"  compounded  in  part 
of  intoxicating  liquor;  and  it  does  not 
matter  that  an  excise  tax  has  been  paid 
on  them  to  the  government  of  the 
United  States,  and  that  the  act  of  con- 
gress does  not  require  one  dealing  in 
them  to  have  a  license  as  a  liquor 
dealer.  State  v.  Lillard,  78  Mo.  136; 
s.  c,  17  Cent.  L.  J.  17. 

"Nerve  Tonic." — The  sale  of  "nerve 
tonic"  is  within  the  prohibition-  of  the 
statute  regulating  the  sale  of  intoxicat- 
ing liqurs,  where  it  is  shown  that  the 
nerve  tonic  is  rye  whiskey.  Kinnebrew 
V.  State  (Ga.),  5  S.  E.  Rep  56. 

What  "Bitters,"  etc..  Are  Intoxicating. 
The  following  compounds  have  been 
held  to  be  intoxicating  and  to  come 
within  the  prohibition  of  the  statute. 
"B'usby's  Bitters,"  and  "Busby's  Im- 
proved System  Invigorant"  (Wall  v. 
State,  78  Ala.  417),  "Dr.  Wilson's 
Rocky  Mountain  Herb  Bitters"  (State 
V.  Wilson,  So  Mo.  303),  "Fitzpatrick's 
Bitters"  (Foster  v.  State,  36  Ark.  258), 
"Home  Bitters"  (Gostorf  v.  State,  39 
Ark.  450;  King  w.  State,  58  Miss.  737; 
s.  c,  38  Am.  Rep.  344),  "Home  Sanitive 
Cordial"  (Gostorf  v.  State,  39  Ark. 
450),  "Plantation  Bitters"  (Com.  v. 
Hallett,  103  Mass.  452);  "Tonic  Bitters" 
(Davis  V.  State,  50  Ark.  17). 

Cider  is  said  by  the  supreme  court  of 
West  Virginia,  in  the  case  of  State  v. 
Oliver,  26  W.  Va.  422;  s.  c,  53  Am. 
Rep.  79,  not  to  be  distilled  liquor,  and 
that  it  is  not  a  mixture  known  as  "bit- 
ters or  otherwise"  which   will   produce 


intoxication,  and  therefore  declared  for 
the  purpose  of  the  act,  spirituous 
liquor. 

Gum  Campbor. — Defendant  was  in- 
dicted under  a  statute  of  West  Vir- 
ginia, prohibiting  the  sale  of  "spirituous 
liquors,"  and  providing  that  all  mix- 
tures "known  as  bitters  or  otherwise, 
which  will  produce  intoxication,"  shall 
be  deemed  spirituous  liquors.  Tlje  ar- 
ticle sold  was  gum  camphor  and  alcohol 
mixed  by  the  seller  and  sold  as  a  medi- 
cine. The  court  held  that  such  sale  was 
not  a  violation  of  the  law.  State  v. 
Haymond,  20  W.  Va.  18;  s.  c,  43  Am. 
Rep.  787. 

1.  Intoxicating  Liquor  Cases,  25 
Kan.  751;  s.  c,  37  Am.  Rep.  284.  See 
Com.  V.  Ramsdell,  130  Mass.  68;  Com. 
V.  Hallett,  103  Mass.  45^;  Com.  v. 
Bathrick,  60  Mass.  (6  Cush.)  247;  Com. 
V.  Sloan,  58  Mass.  (4  Cush.)  52. 

2.  See  Com.  v.  Ramsdell,  130  Mass. 
68;  Fetter  v.  Wilt,  46  Pa.  St.  457. 

3.  See  Ryall  v.  State,  78  Ala.  410. 

"Brandy  peaclies"  and  "brandy  cher- 
ries" preserved  in  liquor  are  "spiHtuous 
liquors,"  the  sale  of  which  is  punishable 
under  the  Alabama  statute.  Ryall  v. 
State,  78  Ala.  410.  But  it  has  been 
held  by  the  supreme  court  of  Arkan- 
sas that  the  sale  of  brandy  peaches — 
six  peaches  in  a  bottle  with  a  gill  of 
liquor — is  not  a  sale  of  intoxicating 
liquors.     Rabe  v.  State,  39  Ark.  204. 

4.  See  State  v.  Wadsworth,  30  Conn. 
55;  Corfl.  v.  Locke,  114  Mass.  288; 
Haines  v.  Hanrahan,  105  Mass.  480; 
Com.  V.  Shea,  80  Mass.  (14  Gray)  386; 
State  w.  Lemp,  16  Mo.  389;  State,  v. 
Adams,  51  N.  H.  568;  Walker  v.  Pres- 
cott,   44   N.   H.   511;  Board  of  Excise 
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others  that  it  is  not  •}  but  a  liquor  sold  as  ale  may  be  so  mixed 
with  spirituous  liquor  as  to  fall  within  the  meaning  of  a  statute 
which  prohibits  the  sale  of  "any  wine  or  spirituous  liquor,"  mixed 
or  unmixed.*  The  question  whether  ale,  after  process  of  fomen- 
tation is  completed,  is  an  intoxicating  liquor  within  the  meaning 
■of  a  statute  which  prohibits  the  sale  of  all  such  intoxicating 
liquors,  is  a  question  of  fact  for  the  jury.* 

6.  Alcohol. — Alcohol  is  neither  ardent  nor  vinous  nor  spirituous 
liquor,  nor  liquor  of  any  kind;  and  its  sale  is  not  in  any  manner  re- 
stricted by  a  statute  prohibiting  the  selling  of  liquor,  without  pay- 
ing the  special  tax  prescribed  therein.* 

7.  Beer. — It  is  now  well  settled  that  the  word  "beer"  in  its  ordi- 
nary sense  denotes  a  beverage  which  is  intoxicating,  and  is  within 
the  fairmeaningof  the  words  "strong  or  spirituous  liquors"  used  in 
statutes  regulating  the  sale  of  such  liquors.*    But  where  a  statute 


•Commrs,  of  Tompkins  Co.  v.  Taylor, 
21  N.  Y.  173;  Grimth  V.  Wells,  3  Den. 
(N.  Y.)  226;  Nevin  v.  'Ladue,  3  Den. 
(N.  Y.)  437;  Board  of  Excise  of  Cayuga 
11.  Freeoff,  17  How.  (N.  Y.)  Pr.  442; 
Briffitt  V.  State,  58  Wis.  39;  s.  c,  46 
Am.  Rep.  621. '  Comfare  People  v. 
Crilly,  20  Barb.  (N.  Y.)  246. 

The  provision  of  a  statute  that  "ale, 
porter,  strong  beer,  lager  beer,  cider, 
and  all  Tvines,  shall  be  considered  in- 
toxicating liquors,  within  the  meaning 
■of  this  act,"  applies  to  the  indigtment 
under  St., 1855,  ch.  405,  for  a  nuisance 
in  keeping  a  tenement  used  for  the  un- 
lawful sale  of  intoxicating  liquors. 
Com.' f.  Shea,  80   Mass.  (14  Gray)  3§6. 

Ale  Is  fermented  liquor,  and  an  intoxi- 
cating drink,  within  the  meaning  of  the 
act  of  Missouri,  1851,  amendatory  to 
the  act  of  March  25th,  1845,  and  the 
person  selling  it  without  license, 
whether  it  be  manufactured  within  or 
without  the  •  State,  is  indictable.  The 
State  V.  Lemp,  16  Mo.  389.' 

1.  Walker  v.  Prescott,  44  N.  H.  511; 
People  V.  Crilly,  20  Barb.  (N.  Y.)  246. 

2.  Walker  v.  Prescott,  44  N.  H.   511. 

3.  State  V.  Biddle,  54  N.  H.  379. 

4.  State  V.  Martin,  34  Ark.  340. 
Alcoliol    as   a  Beverage. — But  when  ■ 

■sold  as  a  beverage,  alcohol  is  within  the 
-statutory  prohibition  against  the  sale  of 
■intoxicating  liquors.  Winn  v.  State, 
43  Ark.  151. 

■Alcoliol. — The  essential  element  of  all 
spirituous  liquors  is  a  limpid,  colorless 
liquid;  to  the  taste  it  is  hot  and  pungent, 
and  it  has  a  slight  and  not  disagreeable 
scent;  it  has  but  one  source,  the  fer- 
mentation of  sugar  and  saccharine  mat- 
ter.    It  comes  through  fermentation  of 


substances  which  contain  sugar  proper, 
or  which  contain  starch  which  luay  be 
turned  into  sugar.  All  substances  that 
contain  either  sugar  or  starc'h  or  both 
will  produce  it  by  fermentation;  but  it 
is  a  mistake  to  suppose,  as  many  per- 
sons do,  that  it  is  produced  by  dis- 
tillation, it  is  produced  only  by  fer- 
mentation, and  the  process  of  distilla- 
tion simply  serves  to  separate  the 
spirit — the  alcohol — from  the  mixture, 
whatever  it  may  be,  in  which  it  exists. 
State  t'.  Giersch,  98  N.  Car.  720. 

5.  Netso  V.  State  (Fla.),  5  So.  Rep. 
8;  Watson  v.  State,  55  Ala.  658;  State 
V.  Jenkins,  32  Kan.  477;  State  v. 
Teissedre,  30  Kan.  476;  State  v.  Vol- 
mer,  6  Kan.  371;  Hansberg  v.  People, 
120  111.  21;  s.  c,  60  Am.  Rep.  549; 
Bandalow  v.  People,  90  111.  218;  Beebe 
V.  State,  6  Ind.  520;  Myers  v.  State,  93 
Ind.  251;  State  v.  Yager,  72  Iowa  421; 
Hawson  v.  Lockhart,  25  Ind.  117; 
Com.  V.  Bios,  116  Mass.  56;  Com.  v. 
Locke,  114  Mass.  288;  Com.  v.  Anthes, 
78  Mass.  (12  Gray)  29;  State  v.  Lemp, 
16  Mo.  689;  Kerpon  v.  Bauer,  15  Neb. 
150;  Rau  V.  People,  63  N.  V.  279; 
Commissioners  v.  Taylor,  20  N.  Y.  173; 
s.  c,  19  How.  (N.  Y.)  Pr.  259;  Nevin 
V.  Ladue,  3  Den.  (N.  Y.)  437;  Com- 
missioner V.  Freeoff,  17  How.  (N.  Y.) 
Pr.  442;  People  v.  Zeiger  6  Park.  Cr. 
Cas.  (N.  Y.)  355;  Taylor  v.  People,  6 
Park.  Cr.  Cas.  (N.  Y.)  347;  People  v. 
Wheelock,  3,  Park.  Cr.  Cas.  (N.  Y.)  9; 
Dillman  v.  People,  4  N.  Y.  Week.  Dig. 
251;  State  w.  Giersch,  98  N.  Car.  720; 
Markle  v.  Akron,  14  Ohio  586;  State 
V.  Rush,  13  R.  i.  188;  State  v.  Goyette, 
II  R.  I.  592;  Briffitt  V.  State,  58  Wis. 
39;   s.   c,   46   Am.  Rep.  621;   State  v. 
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prohibits  the  sale  of  intoxicating  Hquors  only,  and  not  beer  bjr 
name,  there  being  some  kinds  of  beer  which  are  neither  a  malt 
liquor  nor  intoxicating,  to  convict  for -a  sale  of  beer,  it  must  be 
shown  that  it  is  one  of  the  liquors  named  in  the  statute.^  In  the- 
absence  of  evidence  to  the  contrary,  beer  will  always  be  presumed 
to  be  an  intoxicating  liquor.^  The  court  will  take  judicial 
notice  of  the  fact  that  lager  beer  is  a  malt  liquor  and  intoxicat- 


ing.* 

Oliver,  26  W.  Va.  422;  s.  c,  53  Am. 
Rep.  79.  Cotnpare  State  v.  Johnson,  61 
Iowa  504;  State  v.  Thompson,  20  W. 
Va.  674. 

In  Hansberg  v.  People,  120  111.  21;  s. 
u.,  60  Am.  Rep.  549,  it  is  said:  "Beer 
may  be  intoxicating,  and  may  not  be, 
and  it  will  not  be  sufficient  for  the  State 
to  show  that  the  defendant  sold  'beer.' 
It  must  show  that  he  sold  intoxicating 
beer." 

1.  Kurz  V.  State,  79  Ind.  488;  Klare 
V.  State,  43  Ind.  483;  Hansberg  v. 
People,  120III.  2i;s.  c„  60  Am.  Rep. 
549;  State  V.  Starr,  67  Me.  242;  State 
V.  Wall,  34  Me.  165;  Com.  v.  Bios,  116 
Mass.  56;  Com.  v.  Chappel,  116  Mass.'7. 

It  is  not  competent  for  a  defendant 
charged  with  violating  the  prohibitory 
liquor  law  by  selling  beer  to  prove  that 
under  a  given  formula  a  non-intoxi- 
cating liquor  may  be  made,  which  is 
sometimes  called  beer,  unless  evidence 
Is  also  offered  tending  to  show  that  the 
liquor  or  beer  sold  was  made  from  such 
formula.  State  v.  Jenkins,  32  Kan.  477. 

2.  Watson  v.  State,  55  Ala.  158; 
Myers  t;.   State,  93  Ind.   251;    State  v. 

.Jenkins,  32  Kan.  477;  State  v.  Teissedre, 
30  Kan.  476;  Rau  v.  People,  63  N.  Y. 
477.  Comfare  Hansberg  v.  People, 
120  111.  21;  s,  c,  60  Am.  Rep.  549. 

Presumption  in  Khode  Island. — In 
State  V.  Boswick,  13  R.  I.  211;  s.  c,  43 
Am.  R!ep.  26,  it  is  held  that  there  is  no 
presumption  of  law  that  beer  is  a  malt 
liquor. 

Apparent  Defect  In  Statute. — The  fact 
that,  while  in  other' sections  of  the  act 
the  words  used  are,  "strong  or  spiritu- 
ous liquors,  wines,  ale  or  beer,"  the 
words  "ale  or  beer"  are  omitted  in  the 
section  containing  such  prohibition, 
does  not  establish  a  legislative  intent  to 
omit  lager  beer  from  the  prohibition. 
The  intention  was  to  cover  all  intoxi- 
cating beverages  within  the  mischiefs 
of  the  act.     Rau  v.  People,  63  N.  Y.  277. 

3.  State  i».  Goyette,  11  R.  I.  592; 
Watson  V.  State,  55  Ala.  158;  Hans- 
berg V.  People,  120  111.  21;  s.  c,  60  Am. 
Rep.   549;  Bandalow   -u.  People,  9  111. 


218;  State  V.  Teissedre,  30  Kan.  482;. 
States.  Volmer,  6  Kan.  371;  State  -u. 
Lemp,  16  Mo.  389;  Diljman  v.  People, 
4  N.  Y.  Week.  Dig.  251;  Rau  v.  People, 
3  N.  Y.  277;  Commissioners  v.  Taylor, 
21  N.  Y.  173;  Nevin  v.  Ladue,  3  Den. 
(N.  Y.)  437;  Taylor  v.  People,  6  Park. 
Cr.  Cas.  (N.  Y.)  347;  People  v. 
Wheelock,  3  Park.  Cr.  Cas.   (N.  Y.)  9. 

In  State  v.  Giersch,  98  N.  Car.  720, 
the  court  observes:  "We  know  from, 
observation  and  knowledge,  and  it  is  a 
generally  admitted  physical  fact  .  .  . 
that  lager  beer  and  wine  contain  alco- 
hol and  generally  in  such  quantity  and 
degree  as  to  produce  intoxication. 
These  liquors  are  therefore  spirituous 
and  obviously  so  within  the  meaning,, 
and  are- embraced  by  the  words  "spirit- 
uous liquors,"  as  used  in  the  statute,  un- 
less there  is  something  in  the  latter  that 
shows  that  these  words  were  intended 
to  have  a  more  limited  application,  and 
to  exclude  such  beer  .and  Wine. 

Scheuk  Beer. — The  question  whether 
Schenk  beer  is  intoxicating  or  not  is  a 
question  for  the  jury,  and  the  fact  that 
alcohol  is  discovered  in  it  upon  chem- 
ical analysis,  though  strong  evidence, 
does  not  necessarily  prove  that  the 
liquor  sold  was  spirituous  within  the 
meaning  of  the  statute.  Com.  v.  Bios, 
1 16  Mass.  56.  See  Olliver  v.  State,  26 
W.  Va.  422. 

Strong  Beer. — Strong  beer  is  "a 
strong  and  spirituous  liquor"  within  the 
prohibition  of  a  statute  regulating  the 
sale  of  such  liquors.  Commissioners  v. 
Taylor,  21 K.  Y.  173;  s.  c,  19  How.  (N. 
Y.)  Pr.  359;  Nevin  v.  Ladue,  3  Den. 
(N.  Y.)  43;  Commissioners  v.  Freeoff, 
17  How.  (N.  Y.)  Pr.  442;  Markle  v. 
Akron,  14  Ohio  586.  Compare  People 
V.  Crilley,  20  Barb.  (N.  Y.)  246. 

Fermented  beer  is  not  necessarily 
strong  beer,  and  defendant's  admission 
that  he  had  sold  "ale,  strong  beer  or 
fermented  beer"  without  a  license,  does 
not  prove  him  guilty  of  an  offence.- 
Nevin  v.  Ladue,  3  Den.  (N.  Y.)  437. 
Modifying  Nevin  v.  Ladue,  3  Den,. 
(N.  Y.)  43. 


580 


What  Liquors  are       INTOXICATING    LIQUORS.         Intoxicating,  etc. 


8.  Cider. — There  is  a  conflict  of  authority  as  to  whether  sweet  or 
unfermented  cider,  when  k^pt  and  sold  as  a  beverage,  is  within  the 
meaning  of  statutes  regulating  the  sale  of  intoxicating  liquors; 
some  cases  allege  that  cider  is  included;^  others,  that  it  is  not.^ 
It  is  sometimes  held  that  whether  or  not  cider  is  an  intoxicating 
liquor  is  a  question  for  the  jury.*  It  is  thought  that  the  sale  of 
fermented  cider  is  in  violation  of  the  statutes  regulating  the  sale 
of  intoxicating  liquors.* 

9.  Gin. — Gin  is  an  intoxicating  liquor  within  the  statute  regulat- 


Malt  Liquors. — In  State  v.  Starr,  67 
Me.  242,  the  act  .held  that  the  question 
of  what  were  maU  liquors  intended  by 
'  and  embraced  in  the  statute  and  pro- 
hibited from  sale  was  one  of  fact  for 
the  jury  and  not  of  law  for  the  court. 

1.  State  V.  Hutchinson,  72  Iowa  561 ; 
States.  Roach,  75  Me.  123;  State  f. 
McNamara,  69  Me.  133;  Com.  w.  Dean, 
78  Mass.  (14  Gray)  99;  Shaww.  Carpen- 
ter, 54  Vt.  155;  s.  c,  I  Am.  Rep.  37; 
Overseers  v.  McCann,  20  N.  Y.  Week. 
Dig.  144;  s.  c,  34  Hun  (N.  Y.)  112. 

"German  Cider." — In  People  v. 
Schwab,  4  Hun  (N.  Y.)  520,  it  was 
claimed  by  the  prosecution  that  the 
beverage  sold  was  Rhine  wine,  to  which 
the  defendant  gave  the  name  of  "Ger- 
man Cider"  to  evade  the  law.  It  was 
urged  that  the  law  did  not  prohibit  any 
nonintoxicating  beverages,  and  that 
there  are  soraie  kinds  of  liquor  contain- 
ing so  small  a  percentage  of  alcohol 
that  the  human  stomach  cannot  con- 
tain sufficient  to  intoxicate;  and  that 
Rhine  wine  was  of  this  character.  But 
the  contention  was  not  sustained. 

Cider  In  Maine. — In  Maine,  cider  is 
held  to  be  an  intoxicating  liquor  within 
the  statute.  State  v.  Roach,  75  Me. 
"3- 

The  laws  of  Maine  class  cider  as  an 
intoxicating  liquor  "when  kept  or  de- 
posited with  intent  that  the  same  shall  be 
sold  for  tippling.purposes,"  and  when  so 
sold  the  place  of  drinking  and  of  sale 
must  be  the  same. 

Cider  In  Massacbusetts. — In  Massa- 
chusetts, it  is  held  tha  t  unfermented  cider 
is  included  within  the  words  of  the  sti't- 
ute  referring  to  "ale,  cider  and  all 
wines,"  and  defining  these  as  intoxicat- 
ing liquors.  Com.  v.  Dean,  14  Gray 
(Mass.)  gg. 

Cider  In  Vermont. — In  Vermont,  cider 
may  be  legally  sold  except  at  "a  place 
of  public  resort,"  and  a  wholesale  bot- 
tling establishment  is  not  necessarily 
such  a  place.  Shaw  v.  Carpenter,  54 
Vt.  155;  s.  c,  41  Am.  Rep.  837. 


2.  Feldman  v.  Morrison,  i  111.  App 
460;  Guptill  V.  Richardson,  62  Me.  257; 
State  V.  Oliver,  26  W.  Va.  422;  s.  c,  53 
Am.  Rep.  79. 

"Crab  Cider." — In  West  Virginia, 
crab  cider  is  not  within  the  terms  of  the 
statute  referring  to  "spirituous  liquors, 
wines,  ale,  porter,  beer  or  any  drink  of 
like  nature." 

Older  in  West  Virginia. — In  State  v. 
Oliver,  26  W.  Va.  422;  s.  c,  53  Am. 
Rep.  79,  it  was  held  that  cider  is  neither 
produced  by  distillation  nor  by  fermen- 
tation, and  altnough  liable  to  fermenta- 
tion and  when  subject  to  the  distillation 
is  capable  of  producing  a  spirituous 
liquor,  yet  the  liquid  produced  is  no 
more  like  cider  than  rum  is  like  the 
juice  of  sugar  cane  from  which  it  is 
manufactured;  neither  is  cider  the  re- 
sult of  any  process  of  fermentation; 
therefore  wine,  which  is  in  any  sense  a 
mixture  of  any  liquor  other  than  water 
which  is  common  to  all  spirituous 
liquors,  wines,  ale,  porter,  beer,  and  all 
drinks  Of  like  nature,  not  being  distilled 
liquor,  neither  is  it  a  mixture  known  as 
"bitters"  or  otherwise  which  would  pro- 
duce intoxication,  and  therefore  de- 
clared for  the  purpose  of  the  act 
"spirituous  liquor." 

Cider  in  Illinois. — Cider  is  hot  within 
the  terms  of  the  Illinois  statute  referring 
to  "spirituous,  malt  and  vinous  liquors." 
Feldman  v.  Morrison,  i  111.  App.  460; 
State  V.  Biddle,  54  N.  H.  379. 

3.  State  V.  Biddle,  54  N,  Y.  379. 
Presumption. — In  Massachusetts  it  is 

held  that  there  is  no  legal  presumption 
that  cider  is  an  intoxicating  liquor. 
Com.  V.  Chappel,  116  Mass.  7. 

4.  In  People  v.  Foster  (Mich.),  31  N. 
W.  Rep.  S96,  it  is  said  that  under  the 
Michigan  statute  regulating  the  sale  by 
druggists  of  spirituous  liquors,  fer- 
mented cider  is  included,  and  the  sale 
thereof  as  a  beverage  without  giving 
bond  as  required  by  the  statute,  is  un- 
lawful. Compare  State  v.  Biddle,  54 
N.H.379. 
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ing  the  sale  of  spirituous  and  intoxicating  liquors,  and  the  court 
will  take  judicial  notice  of  the  fact.* 

10.  Pop. — Pop  is  said  to  be  an  intoxicating'  liquor.^ 

11.  -Porter. — Porter  is  a  "strong  liquor"  within  the  meaning  of  a_ 
statute  regulating  the  sale  of  intoxicating  liquors,*  and  an  illegal 
sale  thereof  is  punishable  under  such  statute.* 

12.  Rum.: — Rum  is  a  spirituous  liquor  within  a  statute  prohibit- 
ing the  sale  of  such  liquors  without  first  paying  a  license  fee.* 

13.  Whiskey. — It  is  common  information  that  whiskey  is  a  spir- 
ituous liquor  distilled  from  grain  and  vegetables  and  is  highly  in- 
toxicating.   It  is  in  no  sense  a  drug.® 

14.  ■Wine.— Although  wine  has  been  said  not  to  be  a  spirituous 
liquor,'  yet  it  is  an  intoxicating  liquor.®  Wine  is  a  ''strong  or 
spirituous"  liquor  within  the  prohibition  of  the  statutes  of  man3r 
of  the  States,  and  evidence  of  its  effect  in  this  respect  is  unnec- 


essary, 


9 


1.  Com.  V.  Peckham,  68  Mass.  (2 
Gray)  514. 

2.  Godfreidson  t;.  People,  88  111.  284. 
See  State  v.  Oliver,  26  W.  Va.  422, 
427;  s.  c.,  53  Am.  Rep.  79. 

3.  Briffitt  V.  State,  58  Wis.  39;  s.  c, 
46  Am.  Rep.  621;  4  Cr.  L.  Mag.  886. 

4.  Com.  V.  Locke,  114  Mass.  288. 

5.  "United  States  v.  Angel,  li  Fed. 
Rep.  34. 

6.  Gault  V.  State,  34  Ga.  533.  See 
Foster  v.  State,  36  Ark.  258. 

7.  See  Smith  v.  State,  19  Conn.  493; 
State  «.  Moore,  5  Blackf.  (Ind.)  118; 
Caswell  V.  State,  2  Humph.  ;Tenrl.) 
402. 

'  'Blackberry  Wine.' ' — Whether  black- 
berry wine  is  a  spirituous  liquof ,  was 
left  to  the  jury  to  decide  in  the  case  of 
State  -v.  Lowry,  74  N.  C.  121. 

"Cbampagne  Wine"  is  said  to  be  in- 
cluded in  the  words  liquors  in  Kizer  v. 
Randleman,  5  Jones  (N.  C.)  L.  428. 

"Port  Wine"  is  said  to  be  an  intoxi- 
cating liquor.  In  State  v.  Packer,  80 
N.  C.  439,  the  court  say  that  on  proof 
of  a  sale  of  port  wine  the  fact  of  its  in- 
toxicating quality  is  a  matter  of  com- 
mon knowledge  and  can  be  passed  on 
by  the  jury  without  proof. 

The  selling  of  port  wine  by  a  less 
quantity  than  a  quart  at  a  time,  without 
license,  is  not  a  violation  of  the  statute 
which  prohibits  such  sale  of  spirituous 
liquors.  State  v.  Moore,  5  Blackf.  (Ind.) 
118. 

'  8.  Jones  V.  Surprise,  64  N.  H.  243; 
State  V.  Packer,  80  N.  C.  439;  Kizer  t;. 
Randleman,  5  Jones  (N.  C.)  L.  428. 

9.  Jones  v.  Surprise,  64  N.  H.  243; 
State  V.  Giersch,  98  N.  C.  720;  State  v. 


Packer,  80  N.  C.  439;  Hatfield  v.  Com.,. 
120  Pa.  St.  395. 

Under  an  act  prohibiting  the  sale  or 
any  spirituous,  vinous,  malt  or  brewedi 
liquors  within  a  certain  district,  an  of- 
fence is  committed  by  the  sale  of  do- 
mestic wine,  which  need  not  be  shown 
to  be  intoxicating.  Hatfield  v.  Com.,^ 
120  Pa.  St.  395. 

The  supreme  court  of  North  Caro- 
lina say,  in  the  case  of  State  v. 
Giersch,  98  N.  C.  720,  that:  "We  know 
from  common  Observation  ^nd  knowl- 
edge, and  it  is  a  generally  admitted 
physical  fact,  that  lager  beer  and  wine- 
contain  alcohol,  and  generally  in  such 
quantity  and  degree  as  ta  produce  in- 
toxication; these  liquors  are  therefore 
spirituous;  and  obviously  come  within 
the  ^leaning  and  are  embraced  by  the 
words  'spirituous  liquors'  as  Used  in  the 
statute,  unless  there  is  something  in  the- 
latter  that  shows  that  these  words  were- 
intended  to  have  a  more  limited  appli- 
cation and  intended  to  exclude  suclu 
beer  and  wine,  the  closest  reasonable- 
scrutiny  of  the  statute,  its  terms, phrase- 
ologj',  connections  and  purpose  shows 
no  such  narrow  application  of  the  words- 
'spirituous  liquors'  employed  in  it  as  to- 
exclude  such  beer  and  wine,  but  we 
think  the  contrary  plainly  appears,  the; 
terms  used  which  severally  and  taken 
together  bear  good  sweeping  in  except- 
ing or  limiting,  but  in  a  single  respect 
.  .  .  .  and  the  manifest  purpose  is  to  • 
prevent  and  suppress  drunkenness  and ' 
the  attendant  evils  produced  by  the  free- 
use  of  intoxicating  spirituous  liquors." 

Somestic  Wines. — In  Iowa,  wine  man- 
ufactured  from    grapes,    currants,    or 


582 


Supervision  of 


INTOXICATING  LIQUORS. 


Manufacture,  ot: 


III.  Supervision  and  Control  of  Manufactitee  and  Sale — 1. 
Generally, — All  statutes  which  merely  assume  to  regulate  the  sale 
of  intoxicating  liquors,  and  to  prohibit  sales  by  persons  other  than 
those  who  are  licensed  by  the  public  authorities,  are  valid  and 
constitutional,  as  an  exercise  of  ordinary  police  regulations,  such 
as  the  State  may  make  in  regard  to  all  classes  of  trade  or  employ- 
ment,^ and  the   State   may  absolutely  prohibit  the  manufacture 


fruits  grown  within  the  State,  is  not  in- 
cluded, in  '  the  term  "intoyicating 
liquors."  Worley  v.  Spurgeon,  38  Iowa 
465.  See  also  Intoxicating  Liquor 
Cases,  25  Kan.  751;  s.  c,  37  Am.  Rep. 
284;  Rogers  Drinks,  Drinking  and 
Drinkers,  7I,  but  in  Pennsylvania  it 
was  held,  in  the  recent  case  of  Hatfield 
V.  Com.,  120  Pa.  St.  395,  that  under  the 
Pennsylvania  act  of  April  12th,  1867, 
prohibiting  the  sale  of  any  "spirituous, 
vinous,  malt  or  brewed  liquors,"  within 
a  certain  district,  an  offence  is  com- 
mitted by  the  sale  of  domestic  wine 
which  need  not  be  shown  to  be  intoxi- 
cating. 

1.  Territory  v.  O'Connell  (Ariz.),  16 
Pac.  Rep.  209;  Minnehaha  Co.  v.  Cham- 
pion (Dak.),  37  N.  W.  Rep.  766;  Ter- 
ritory V.  O'Connor  (Dak.),  37  N.  W. 
Rep.  765;  State  v.  AUmond,  2  Houst. 
■  (Del.)  612;  Menken  v.  City  of  Atlanta, 
78  Ga.  668;  Kettering  tj.  Jacksonville,  50 
111.  39;  Goddard  v.  Jacksonville,  15  111. 
588;  Thomasson  v.  State,  11;  Ind.  449; 
Bode  V.  State,  7  Gill  (Md.)  326;  Com.  v. 
Intoxicating  Liquors,  115  Mass.  153; 
Metropolitan  Board  of  Excise  v.  Barrie, 
34N.  Y.  657;  Bancroft  t;.  Dumas,  21  Vt. 
456;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  (7  Otto)  25;  bk.  24,  L. 
ed.  989;  License  Cases,  46  U.  S.  (5 
How.)  504;  bk.  12,  L.  ed.  256.  See 
Oviatt  V.  Pond,  29  Conn.  479;  Rey- 
nolds V.  Geary,  26  Conn.  179;  State  v. 
Wheeler,  25  Conn.  290;  Brown  w.  State 
(Ga.),  7  S.  E.  Rep.  915;  Perdue  w. 
Ellis,  18  Ga.  586;  Butler  v.  Walker,  80 
^"-  34Si  Jones  v.  People,  14  111.  196; 
O'Dea  V.  State,  57  Ind.  31 ;  State  v. 
Doneheyj  8  Iowa  396;  Santo  v.  State,  2 
Iowa  165;  s.  c,  63  Am.  Dec.  487;  Zum- 
hofr  V.  State,  4  G.  Greene  (Iowa)  526; 
Our  House  v.  State,  4  G.  Greene  (Iowa) 
172;  Ex  f arte  Burnside  (Ky.),  6  S.  W. 
276;  Anderson  v.  Cora.,  13  Bush  (Ky.) 
485;  Barrett  v.  Delano  (Me.),  14  Atl. 
Rep.  288;  Meservey  v.  Gray,  55  Me. 
540;  State  V.  Strauss,  49  Md.  288;  Kel- 
ler o.  State,  II  Md.  525;  s.  c,  69  Am. 
Dec.  226;  Com.  w.  Howe,  79  Mass.  (13 
Gray)  26;  Com.  v.  Clapp,  71  Mass.  (5 
Gray)  97;  Com.  v.  Kendall,   66   Mass. 


(12  Cush.)  414;  Com.  V.  Kimball,  38 
Mass.  (21  Pick.)  373;  s.  i,.,  35  Am.  Dec. 
326;  People  V.  Gallagher,  4  Mich.  244; 
People  V.  Hawley,  3  Mich.  330;  Butler 
V.  Chambers,  36  Minn.  69;  Rohrbacher 
t;.  Jackson,  51  Miss.  735;  State  v.  Moore, 
14N.  H.  451;  People  V.  Cipperly,  loi 
N.  Y.  634;  Bertholf  v.  O'Reilly,  74  N. 
Y.  509;  s.  c,  18  Am.  L.  Reg.,  N.  S.  119; 
People  w.  Commissioners,  59  N.  Y.  92; 
IngersoU  v.  Skinner,  i  Den.  (N.  Y.) 
^40;  People  V.  Quant,  12  How.  (N.  Y.) 
Pr.  83;  State  v.  Joyner,8i  N.  C.  534-36; 
States.  Doyle,  15  R.  I.  325;  State  v. 
Peckham,  3  R.  I.  289;  Miller  v.  State,  3 
Ohio  St.  475,  486;  City  v.  Ahrens,  4 
Strobh.  (S.  C.)  L.  241 ;  Johnson  v.  State, 
3  Lea  (Tenn.)  469;  Higgins  v.  Rinker, 
47  Tex.  393;  State  v.  Four  Jugs  of  In- 
toxicating Liquors,  58  Vt.  140;  Gill  v.- 
Parker,  31  Vt.  610;  Lincoln  v.  Smith, 
27  Vt.  328;  State  V.  Prescott,  27  Vt.  194; 
Bartemeyer  v.  Iowa,  85  U.  S.  (18  Wall.) 
129;  bk,  21,  L.  ed.929;  United  States  ii. 
Ronan,  33  Fed.  Rep.  117.  Compare 
Meshmeier  v.  State,  11  Ind.  484",  Beebe 
V.  State,  6  Ind.  501;  Wynehamer  v. 
People,  13  N.  Y.  378. 

Statutes  Forbidding  Sale  to.  Minors. — 
In  most  if  not  all  the  States,  where 
liqvior  is  permitted  to  be 'sold  at  all, 
there  are  statutes  forbidding  its  sale  to 
minors  or  to  persons  habitually  ad- 
dicted to  the  excessive  use  of  intoxicat- 
ing drinks,  and  these  statutes  are 
universally  recognised  to  be  constitu- 
tional and  valid.  See  Walton  v.  State, 
62  Ala.  197;  Hill  V.  State,  62  Ala.  168: 
Adler  v.  State,  55  Ala.  16;  Ridling  v. 
State,  56  Ga.  601;  Johnson  v.  People,  83 
111.  431;  State  V.  Hamilton,  715  Ind.  238; 
Meyer  v.  Stace,  50  Ind.  i§;  Wiede- 
mann V.  People,  92  111.  314;  Cobleight'. 
McBride,  45  Iowa  116;  Com.  v.  Bell,  14 
Bush  (Ky.)  433;  Cora.  v.  Davis,  12 
Bush  (Ky.)  240;  Moran  v.  Goodwin, 
130  Mass.  158;  s.  c,  39  Ara.  Rep.  443; 
Faulks  V.  People,  39  Mich.  200;  s.  c, 
33  Am.  Rep.  374;  State  v.  Heck,  23 
Minn.  549;  Dahmer-  v.  State,  56  Miss. 
787;  Ross  V.  People,  17  Hun  (N.  Y.) 
591 ;  State  v.  Cain,  9  W.  Va.  559. 

State  Regulations  of  Property. — The 
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and  sale  of  intoxicating  liquors.^  Such  legislation  is  not  in  con- 
flict with  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion ;®  and  is  not  a  denial  to  any  person  of  the  equal  protection  of 
the  laws,*  neither  is  it  a  deprivation  of  property  without  due  pro- 
cess of  law  ;*  because  the  right  to  sell  intoxicating  liquors  is  not  a 
privilege  guaranteed  by  the  Federal  Constitution,^  and  the  injury 
resulting  from  the  enforcement  of  such  laws  is  damnum  absque  in- 
juria!^ 


legislature  has  power  to  regulate  the 
mode  and  manner  of  enjoying  property, 
and  to  regulate  callings,  where  the  pub- 
lic interests  are  affected  by  general  laws 
operating  alike  on  citizens,  Mayor  of 
Mobile  V.  Yuille,  3  Ala.  137. 

1.  Butler  V.  Chambers,  36  Minn.  6g; 
People  ■v..  Cipperly,  loi  N.  Y.  634; 
Powell  v.  Com.,  114  Pa.  St.  265;  s.  c, 
60  Am.  Rep.  350;  Foster  ».  Kansas,  112 
U.  S.  203:  bk.  28,  L.  ed.  629;  State  v. 
Bradley,  26  Fed.  Rep.  289;  In  re  Bros- 
nahan,  18  Fed.  Rep.  62;  s.  c,  4  Mc- 
Crary,  C.C.  i.  See  State  v.  Wheeler,  25 
Conn.  290;  Jones  v.  People,  14  111.  196; 
Santo  V.  State,  2  Iowa  165,  202;  s.  c,  63 
Am.  Dec.  487;  Bode  v.  State,  7  Gill 
(Md.)  326;  Com.  V.  Clapp,  71  Mass.  (5 
Gray)  97;  Metropolitan  Board  of  Ex- 
cise V.  Barrie,  34  N.  Y.  657;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  (7 
Otto)  25;  bk.  24,  L.  ed.989. 

2.  Butler  t'.  Chambers,  36  Minn.  69; 
State  V.  Bradley,  26  Fed.  Rep.  289.  In 
re  Brpsnahan,  18  Fed.  Rep.  62;  s.  c,  4 
McCrarv,  C.  C.  i. 

3.  State  V.  Bradley,  26  Fed.  Rep.  289. 

4.  People  V.  Cipperly,  loi  N.  Y.  634; 
Kidd  V.  Pearson,  128  U.  S.  i;  bk.  32,  L. 
ed.  146;  Mugler  v.  Kansas,  123  U.  S. 
623;  bk.  31,  L.  ed.  205;  Tanner  v.  Al- 
liance, 29  Fed.  Rep.  196;  State  v.  Brad- 
ley, 26  Fed.  Rep.  289;  Weil  v.  Calhoun, 
25  Fed.  Rep.  865;  In  re  Brosnahan,  18 
Fed.  Rep.  62;  s.c,  4  McCrary,  C.  C.  i. 
See  Welch  v.  McKane,  55  Conn.  25 
Drake  w.  Jordan,  73  Iowa  707;  Dickinson 
V.  Heeb  Brewing  Co.,  73  Iowa  705; 
Drake  v.  Kaiser,  73  Iowa  703;  Kaufman 
V.  Dostal,  73  Iowa  691;  McLane  v. 
Leicht,  69  Iowa  401 ;  Ex  f  arte  Kennedy, 
23  Tex.  App.  77;  Kessinger  v.  Hink- 
house,  27  Fed.  Rep.  883. 

5.  See  In  re  Hoover,  30  Fed.  Rep.  51. 

6.  Menken  v.  City  of  Atlanta,  78  Ga. 
668. 

Validity,  Effect,  etc.,  of  Particu- 
lar Constitutional  Amendment. — The 
amendment  to  the  Kansas  constitution 
adopted  in  1880,  which  prohibits  the 
manufacture  and  sale  of  intoxicating 
liquors,  except  for  certain  specified  pur- 


poses, is  not  in  conflict  with  the  four- 
teenth amendment  of  the  U.  S.  con- 
stitution. Prohibitory  Amendment 
Cases,  24  Kan.  700.  The  court 
say:  "The  constitution  provides 
that  propositions  for  its  amendment 
may  be  submitted  to  the  people  by  the 
concurrence  of  two-thirds  of  the  mem- 
bers of  each  house,  that  such  proposi- 
tions, together  with  the  yeas  and  "nays, 
shall  be  entered  on  the  journal,  and 
that  if  a  majority  of  the  electors  voting 
on  such  proposed  amendments  adopt 
them,  they  shall  become  a  part  of  the 
constitution.  It  also  provides  for  a 
"general  election"  to  be  held  annually 
on  the  Tuesday  succeeding  the  first 
Monday  in  November.  From  early 
Kansas  history  there  has  been  in  force 
a  general  election  law.  It  provides  all 
the  machinery  for  elections,  names 
judges,  canvassing  boards,  prescribes 
forms  and  procedure  for  the  election  of 
all  officers — State,  distri<;t,  county  and 
township.  In  terms,  it  names  only  in- 
dividuals and  officers,  and  does  not 
refer  to  constitutional  amendments  or 
other  questions.  In  1879,  t*^^  legisla- 
ture, by  the  requisite  vote,  submitted  a 
proposition  to  amend  the  constitution. 
This  proposition  was  not  entered  at 
length  upon  the  journal,  but  was  de- 
scribed by  its  title,  its  scope,  and  object. 
Otherwise,  the  submission  was  legal 
and  regular.  The  joint  resolution 
making  the  submission  simply  provides 
that  the  proposition  shall  be  submitted 
to  the  electors  at  the  general  election  in 
1880,  and  prescribes  the  form  of  ballots. 
It  does  not  in  terms  declare  that  the 
machinery  of  the  general  election  law 
shall  control,  or  that  any  particular 
officers  or  boards  shall  receive,  count 
or  canva.ss  the  votes  cast.  As  a  matter 
of  fact,  the  full  machinery  of  the  gen- 
eral election  law  was  appropriated, 
votes  were  received,  counted,  canvassed, 
and  the  result  declared,  just  as  fully  as 
though  it  had  been  in  terms  ordered. 
Further,  the  records  of  the  legislative 
action  disclose  that  while,  from  1861  to 
1868,    propositions    for    constitutional 
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2.  Right  and  Property  in  Liquors  Generally, — The  control  of  the 
liquor  traffic  being  a  police  regulation,  no  one  can  acquire  such  a 
vested  right  in  that  traffic  by  a  license,  that  such  control  may, not  be 


amendments  were  submitted,  in  wliich 
the  machinery  of  the  general  election 
law  was  specifically  appropriated,  and 
from  1868  to  1873  no  propositions  for 
constitutional  amendments  were  sub- 
mitted, yet  that,  from  1873  to  the  pres- 
ent time,  four  legislatures  have  sub- 
mitted constitutional  amendments,  and 
that  during  these  years  the  same  form 
of  submission  has  been  observed  as  was 
used  in  this  submission;  that  many  of 
the  propositions  so  submitted  have 
been  adopted,  and,  without  question, 
recognized  and  acted  upon  as  parts  of 
the  constitution;  that  among  these 
changes  are  such  vital  ones  as  the 
numerical  organization  of  the  legisla- 
ture, length  of  official  terms,  scope  of 
revenue  laws,  and  biennial  sessions. 
Frequently,  also,  the  full  text  of  the 
proposed  amendment  did  not  appear 
upon  the  journal  of  either  house,  but, 
like  the  one  in  question,  it  was  referred 
to  only  by  the  title  and  object.  Beyond 
this,  it  is  a  matter  of  public  history, 
that  between  the  submission  and 
the  vote,  a  period  of  over  twerity 
months,  this  proposition  for  amend- 
ment was  the  subject  of  a  warm  and 
heated  canvass  throughout  the  entire 
State,  and  no  suggestion,  even,  was 
publicly  made  that  the  proposition 
was  not  fully  and  legally  presented 
to  the  people  for  decision.  At 
the  election,  seven  out  of  every 
eight  voters  recorded,  by  ballot,  their 
views  upon  the  question,  and  a  major- 
ity of  these  ballots  was  in  favor  of  the 
adoption  of  the  amendment.  Held, 
that,  conceding  the  irregularity  in  the 
proceedings  of  the  legislature,  and  the 
doubtful  scope  of  the  provisions  for  the 
election,  yet,  in  view  of  the  very  un- 
certainty as  to  those  provisions,  the 
past  legislative  history  of  similar  propo- 
sitions, the  universal  prior  acquiescence 
in  the  same  forms  of  procedure,  and 
the  popular  and  unchallenged  accept- 
ance of  the  legal  pendency  before  the 
people  of  the  question  of  this  amend- 
ment for  'decision,  and  also  in  view  of 
the  duty  cast  upon  this  court  of  taking 
judicial  knowledge  of  everything  affect- 
ing the  existence  and  validity  of  any 
law  or  portion  of  the  constitution,  it 
must  be,  and  it  is  adjudged,  that  such 
proposed  amendment  has  become,  and 
IS,  a  part  of  the  constitution. 


The  section  of  the  schedule  to  the 
Ohio  constitution  which  provides  that 
no  licence  to  traiBc  in  intoxicating  liq- 
uors shall  hereafter  be  granted  in  the 
State,  but  the  general  assembly  may 
provide  against  the  evils  resulting 
therefrom,  applies  to  the  wholesale  as 
well  as  the  retail  traffic.  Senior  v. 
Ratterman,  44  Ohio  St.  661. 

The  amendment  to  the  Rhode  Is- 
land constitution,  prohibiting  the  sale 
of  intoxicating  liquors  to  be  used  as  a 
beverage,  did  not  take  away  the  right 
to  recover  for  the  breach  of  the  condi- 
tion of  a  bond  given  pursuant  to  the 
requirements  of  a  licence  law  in  force 
before  and  upon  the  adoption  of  said 
amendment.  Coggeshall  v.  Groves  (R. 
I.),  II  Atl.  Rep.  296. 

Pub.  Stat.,  ch.  87,  enacts  a  licence 
system  for  the  sale  of  intoxicating  liq- 
uors. This  system,  with  its  dependent 
provisions,  was  annulled  by  the  consti- 
tutional amendment,  art.  5,  of  April 
7th,  A.  D,  1886.  Hence  complaints 
under  Pub.  Stat.  ch.  87,  (jt)  25,  56,  can- 
not be  sustained.  State  v.  Tonks,  15 
R.  I.  385;  s.  c,  7  East  Rep.  627. 

A  constitutional  amendment  provid- 
ing that  the  "manufacture  and  sale  of 
intoxicating  liquors  shall  be  prohibited. 
The  general  assembly  shall  provide  by 
law  for  carrying  this  article  into  effect," 
did  not  limit  the  power  which  the  gen- 
eral assembly  previously  had  to  enact 
prohibitory  laws.  State  v.  Kane,  15 
R.  I.  39S;  s.  c,  6  Atl.  Rep.  783. 

This  act  did  not  limit  the  power  the 
general  assembly  previously  had  to 
pass  a  prohibitory  law.  Held,  also,  this 
does  not  impliedlj-  licence  the  manufac- 
ture and  sale  of  intoxicating  liquors  for 
other  purposes  than  as  a  beverage. 
State  V.  Kane,  15  R.  I.  395. 

Change  of  Tenancy. — The  tenant  of  a 
beerhouse,  holding  a  beerhouse  licence, 
assigned  his  interest  in  the  premises  to 
another,  and  gave  up  possession  to  him 
on  the  14th  of  February.  At  the  gen- 
eral licensing  sessions,  on  the  6th  of 
March,  the  old  tenant  applied  for  a  cer- 
tificate for  a  renewal  of  the  licence, 
which  was  refused  on  the  ground  that 
he  had  been  convicted  of  an  offisnce 
under  32  &  33  Vict,  ch.  27,  §  8.  The 
new  tenant  had  not  time  after  the  trans- 
fer to  him  to  give  the  requisite  notices 
to  enable  him  to  apply  at  the  general 
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exercised  when  the  interests  of  society  require  it.*  While  prohibi- 
tion to  sell  intoxicating  liquors  cannot  prevent  any  person  from 
acquiring  and  possessing  them  for  his  own  use,  without  any  inten- 
tion of  selling  them,  and  cannot  prevent  them  from  being  trans- 
ported, from  one  city  to  another,  or  through  the  State,  when  there 


licensing  sessions.  Held,  that  he  was 
entitled  to  apply  at  a  special  sessions, 
under  9  Geo.  4,  ch.  6i',  §  14;  Reg.  v. 
Middlesex  (Justices),  L.  R.,  6  Q^  B.  781 ; 
s.  c,  40  L.  J.,  M.  C.  184;  25  L.T.  41;  19 
W.  R.  960. 

1.  LaCroix  v.  County  Commission- 
ers, 50  Conn.  321;  s.  c,  47  Am.  Rep. 
648-,  Schwuchow  V.  Chicago,  68  111. 
444;  Block  V.  Jacksonville,  36  111.  301 ; 
State  V.  Woodward,  89  Ind.  no;  s.  c, 
46  Am.  Rep.  160;  McKinney  v.  Town 
of  Salem,  77  Ind.  213;  Columbus  v. 
Cutcomp,  61  Iowa  672 ;  Fell  v.  State,  42 
Md.  71;  s.  c,  20  Am.  Rep.  83;  Com.  v. . 
Hamer,  128  Mass.  76;  Com.  v.  Moylan, 
119  Mass:  109;  Com.  v.  Brennan,  103 
Mass.  70;  Calder  v.  Kurbj',  71  Mass. 
(5  Gray)  597;  Moore  v.  State,  48  Miss. 
147;  s.  c,  12  Am.  Rep.  367;  State  v. 
Holmes,  38  N.  H.225;  People  v.  Board 
of  Comtnissioners  of  Police  and  Excise, 
59  N.  Y.  92;  People  v.  Wright,  3  Hun 
(N.  Y.)  306;  Richland  County  v.  Rich- 
land Center,  59  Wis.  591 ;  s.  c,  29  Alb. 
L.J.  412;  Stone  v.  Mississippi,  loi  U. 
S.  (11  Otto)  814;  bk.  25,  L.  ed.  1079; 
Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  (7  Otto)  25;  bk.  24,  L.  ed.  989; 
License  Tax  Cases,  72  U.  S.  (5  Wall.) 
462;  bk.  18,  L.  ed.  497. 

Nature  of  Licenses  to  Sell  Intoxicating 
Liquors. — In  the  License  Tax  Cases,  72 
U.  S.  (5  Wall.)  462;  bk.  18,  L.  ed.  497, 
Chief  Justice  Chase  explained  the 
nature  of  the  licenses  required  by  the 
act  of  congress  of  1864.  He  showed 
that  those  licenses  did  not  confer  any 
authority  upon  the  licensee  to  carry  on 
the  licensed  business  ;  that  they  were 
merely  receipts  for  taxes,  and  implied 
nothing  more  than  that  the  licensee,  it 
he  paid  the  tax,  should  not  be  subject 
to  any  penalty  under  national  law. 
Wright,  J.,  in  delivering  the  opinion 
of  the  court  in  Metropolitan  Board  of 
Excise  V.  Barrie,  34  N.  Y.  667,  said  : 
"  These  licenses  to  sell  liquors  are  not 
contracts  between  the  state  and  the 
persons  licensed,  giving  the  latter  vested 
rights  protected  on  general  principles, 
and  by  the  constitution  of  the  United 
States,  against  subsequent  legislation  ; 
nor  are  they  property  in  any  legal  or  con- 
stitutional sense.  They  have  neither  the 


qualities  of  a  contract  or  of  property,  but 
are  merely  temporary  permits  to  do  what 
otherwise  would  be  an  oifence  against 
a  general  law.  They  form  a  portion  of 
the  internal  police  system  of  the  state; 
are  issued  in  the  exercise  of  its  police 
powers,  and  are  subject  to  the  direction 
of  the  state  government,  which  may 
modify,  revoke  or  continue  them,  as  it 
may  deem  fit."  See  to  the  same  effect 
Block  T).  Jacksonville,  36"  111.  301;  Com. 
V.  Brennan,  103  Mass.  70;  Calder  v- 
Kurby,  71  Mass.  (5  Gray)  597.  Com- 
pare Adams  v.  Hackett,  27  N.  H.  289;. 
s.  c,  35  Am.  Dec.  335. 

Power  of  Legislature  to  FroUblt  Sale. 
— The  legislature  has  the  undoubted 
power  to  prohibit  the  sale  of  spirituous 
or  fermented  liquors  in  any  part  of  the 
State,  notwithstanding  a  party,  to  be 
affected  by  the  law,  may  have  procured 
a  license,  under  the  general  license  laws 
of  the  State,  which  has  not  yet  ex- 
pired. Such  a  license  is  in  no  sense  a 
contract  made  by  the  State  with  the 
party  holding  the  license.  It  is  a  mere 
permit,  subject  to  be  modified  or  an-  , 
nulled  at  the  pleasure  of  the  legislature, 
who  have  the  power  to  change  or  re- 
peal the  law  under  which  the  license 
was  granted.     Fell  v.  State,  42  Md.  71. 

Licenses  to  sell  liqiuors  are  not  con- 
tracts between  the  state  and  the  per- 
sons licensed,  giving  the  latter  vested 
rights  protected  on  general  principles 
and  by  the  United  States  constitution' 
against  subsequent  legislation,  nor  are 
they  {)roperty  in  any  legal  or  constitu- 
tional sense;  they  are  mere  temporary 
permits  to  do  what  otherwise  would  be 
unlawful.  Metropolitan  Board  of  Ex- 
cise V.  Barrie,  34  N.  Y.  659. 

A  license  to  retail  liquor  is  neither  a 
contract  nor  a  grant,  but  a  mere  per- 
mit, and  a  person  who  receives  it  does 
so  with  the  tacit  condition  and  knowl- 
edge that  it  is,  at  all  times,  within  the 
control  of  the  legislature  of  the  State. 
McKinney  v.  Town  of  Salem,  77  Ind. 
213.  ' 

Licenses  granted  for  the  sale  of  in- 
toxicating liquors  upon  fees  paid  there- ' 
for  by  the  persons   licensed,  are  not  a 
contract  between  the  State  and  the  per- 
sons licensed,  and  are  not  property  ini 
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is  no  intention  to  make  sales  of  them,^  yet  the  right  to  sell  and 
traffic  in  intoxicating  liquors  is  not  a  privilege  so  protected  by  the 
feiieral  constitution^  that  it  may  not  be  abridged  by  State  legisla- 
tion.* 

3.  Federal  Supervision,  Control,  etc. — The  right  to  sell  and  trafific 
in  intoxicating  liquors  is  not  one  of  the  privileges  and  amunities 
of  citizens  of  the  United  States,  which,  by  the  Fourteenth  Amend- 
ment, the  States  were  forbidden  to  abridge,  and  where  the  State 
statute  authorizes  or  refuses  to  authorize  the  sale  of  liquor  on  such 
terms  as  it  thinks  proper,  the  courts  of  the  United  States  have  no 
control  over  this  exercise  of  the  police  power  of  the  State.* 

4.  State  Regulation,  Control,  etc, — a.  Pow^ER  TO  REGULATE  and 
Restrict  Generally. — The  power  of  the  State  to  provide  for 
the  regulation  and  sale  of  spirituous  liquors  so  as  to  guard  against  - 
abuse  and  prevent  disorder,  is  vested  in  the  State  government.^ 


any  constitutional  sense.     La  Croix  v. 
♦  County  Coramrs.,  49  Conn.  591. 

1.  Preston  v.  Drew,  33  Me.  558;  s. 
c,  54  Am.  Dec.  639. 

2.  U.  S.  Const.  Amendment  Four- 
teen. 

3.  In  re  Hoover,  30  Fed.  Rep.  51. 

4.  Edgar  v.  State,  45  Ark.  356; 
Robinson  v.  State,  38  Ark.  641 ;  In  re 
Hoover,  30  Fed.  Rep.  51.  See  Nelson 
V.  United  States,  30  Fed.  Rep.  112; 
Walker  v.  State,  6  Ark.  656. 

Congress  lias  power  in  its  discretion 
to  prohibit  tlie  importation,  manufac- 
ture and  sale  of  Intoxicating  Ilciaors  as 
a  beverage  in  the  district  of  Alaska, 
and  to  make  the  violation  of  such  pro- 
•  hibition  a  crime  punishable  by  fine  and 
imprisonment,  or  to  authorize  the  presi- 
dent of  the.  United  States  to  make  such 
regulations  as  will  be  necessary  to  carry 
out  the  provisions  of  the  law.     Nelson 

.V.  United  States,  30  Fed.  Rep.  112. 

No  one  Has  a  Natural  Bight  to  Ketall 
Spirituous  Liquors. — The  whole  sub- 
ject is  within  the  police  power  of  the 
legislature,  and  persons  engaging  in  the 
business  must  submit  to  such  regula- 
tions, terms  and  burthens  as  the  legis- 
lature may  have  prescribed  for  the  pub- 
lic good.  "   Robinson  v.   State,  38  Ark. 

•641;  Walker  v.  State,  6  Ark.  6i;6.     See 
Walton  V.  State,  63  Ark.  197. 

5.  Jones  v.  Hilliard,  69  Ala.  300;  Lo- 
dano  V.  State,  25  AU:  64;  Territory  v. 
Connell  (Ariz.),  i6  Pac.  Rep.  209; 
Ef.  farte  McClaim,  61  Cal.  436;  44 
Am.  Rep.  554;  Reynolds  v.  Geary,  26 
Conn.  179;  State  v.  Allmond,  2  Houst. 
(Del.)  643;  Goddard  W.Jacksonville,  15 
111.  588;  Kettering  v.  Jacksonville,  50 
111-  39  ;  Harrison  v.  Lockhart,  25  Ind. 
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117;  Hollenba,ugh  -v.  State,  11  Ind.  557; 
Thomasson  v.  State,  15  Ind.  449;  Von- 
derweitt».  Town  of  Centerville,  15  Ind. 
448;  Santo  V.  State,  2  Iowa  202;  s.  i;., 
63  Am.  Dec.  487;  Anderson  v.  Com., 
13  Bush  (Ky.)  485;  State  v.  Gurney 
37  Me.  156;  s.  c,  58  Am.  Dec.  782; 
Preston  v.  Drew,  33  Me.  558;  s.  c,  54 
Am.  Dec.  639;  State  v.  Strauss,  49  Md. 
288;  Bode  t^.  State,  7  Gill  (Md.)  326; 
Com.  V.  Howe,  79  Mass.  (13  Gray)  26; 
Cora.  V.  Kimball,  41  Mass.  (24  Pick.) 
359;  s.  c,  35  Am.  Dec.  326;  People  v. 
Gallagher,  4  Mich.  244;  People  v. 
Hawley,  3  Mich.  330;  Rohrbacker  v. 
Jackson,  i;i  Miss.  735;  Bertholf  v.' 
O'Reilly,  74  N.  Y.  509,  520;  s.  c,  30 
Am.  Rep.  323;  Metropolitan  Board  of 
Excise  V.  Barrie,  34  N.  Y.  657,  666; 
State  V.  Joj'ner,  81  N.  C.  534;  Adler 
V.  Whitbeck,  44  Ohio  St.  539;  Miller 
f.  State,  3  Ohio  St.  475,  486;  State  v. 
Turner,  18  S.  C.  103;  Johnson  v.  State, 
3  Lea  (Tenn.)  469;  Lincoln  v.  Smith, 
27  Vt.  328;  Bancroft  -v.  Dumas,  21  Vt. 
456;  Kidd  f.  Pearson,  128  U.  S.  i;  bk. 
32,  L.  ed.  346;  s.  c,  23  Am.  &  Eng. 
Corp-.  Cas,  221;  Mugler  v,  Kan.,  123  U. 
S.  627;  bk.  31,  L.ed.  205;  s.  c,  18  Am. 
&  Eng.  Corp.  Cas.  614;  JBartemeyer  v. 
Ipwa,  85  U.  S.  (i8  Wall.)  129;  bk.  21, 
L.  ed.  929;  License  Cases,  46  U.  S.  (5 
How.)  504;  bk.  12,  L.  ed.  256;  Cool. 
Const.  Lim.  (4th  ed.)  727. 

Those  laws  which  undertake  merely 
to  regulate  the  sale,  or  to  prohibit  sales 
made  by  any  other  persons  than  those 
who  are  duly  licensed  by  the  public 
authorities  have  been  everywhere  up- 
held as  constitutional.  They  are  re- 
garded as  coming  clearly  within  the 
class  of  police  regulations  which  it  is. 
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universally  admitted  the  state  may  es-     is  anything  in  the  state  or  United  States 
tablish  in    reference   to   every   kind   of    constitutions  conflicting  with  or  setting 

t_„j „ i„,.~„„f      T'l,^  o.,n,„,!n»„     bounds  upon   the  legislative  discretion 

or  action,  in  directing  how,  whfen,  and 


trade  or  employment.  The  authorities 
on  this  point  are  numerous  and  uni- 
form. State  -v..  AUmond,  2  Houst.  (Del.) 
612;  Kettering  v.  Jacksonville,  50  111. 
39;  Goddard  v.  Jacksonville,  15  111. 
588;  Thomasson  v.  State,  15  Ind.  449; 
Anderson  v.  Com.,  13  Bush  (Ky.)  485; 
State  V.  Strauss,  49  Md.  288;  Bode  v. 
State,  7  Gill  (Md.)  326;  Rohrbacker  v. 
.  Jackson,  51  Miss.  735;  State  v.  Joyner, 
01  N.  C.  534;  Berthdlf  v.  O'Reilly,  74 
N.  Y.  509;  s.  c,  30  Am.  Rep.  323; 
Metropolitan  Board  of  Excise  v.  Bar- 
rie,  34  N.  Y.  657;  Miller  v.  State,  3 
Ohio  St.  475,  486;  Johnson  v.  State,  3 
Lea  (Tenn.)  469;  Bancroft  v.  Dumas, 
21  Vt.  456;  Bartemeyer  v.  Iowa,  85  U. 
S.  (18  Wall.)  129;  bk.  21,  L.  ed.  929; 
License  Cases,  46  U.  S.  (5  How.  )  504; 
bk.  12,  L.  ed.  256;  Cool.  Const.  Lim. 
(4th  ed.)  725. 

A  state  bas  tbe  rlgbt  to  problbit  or 
restrict  the  manufacture  of  intoxicat- 
ing liquors  within  her  limits;  to  pro- 
hibit the  sale  and  traffic  in  them  in  said 
state;  to  inflict  penalties  for  such  manu- 
facture and  sale;  and  to  provide  regula- 
tions for  the  abatement,  as  a  common 
nuisance,  of  the  property  used  for  such 
forbidden  purposes.  Kidd  v.  Pearson, 
128  U.  S.  i;  bk.  32,  L.  ed.  346;  s.  c,  23 
Am.  &  Eng.  Corp.  Cas  221;  Mugler  ?;. 
Kansas,  123  U.  S.  627;  bk.  31,  L.  ed. 
205;  s.  c,  18  Am.  &  Eng.  Corp.  Cas. 
■614. 

Such  legislation  by  a  state  is  a  clear 
exercise  of  her  undisputed  police  power, 
"which  does  not  abridge  the  liberties  or 
immunities  of  citizens  of  the  United' 
States,  nor  deprive  any  person  of  prop- 
erty without  due  process  of  law,  nor  in 
any  way  contravene  any  provision  of 
the  fourteenth  amendment  to  the 
federal  constitution.  Kidd  v.  Pearson, 
128  U.  S.  i;  bk.  32,  L.  ed.  346;  s.  c, 
23  Am.  &  Eng.  Corp.  Cas.  221. 

It  is  said '  in  the  case  of  the  Metro- 
politan Board  of  Excise  v.  Barrie,  34 
N.  Y.  662,  that  "  at  no  time  in  the  his- 
tory of  the  state  have  we  been  without 
excise  laws,  nor  has  the  authority  [of 
the  legislature  to  control,  regulate  and 
prohibit  the  sale  of  spirituous  and  in- 
toxicating liquors  been  questioned." 
.  .  .  "  A  state  is  not  a  sovereign 
wtithout  the  power  to  regulate  all  its 
internal  commerce  as  well  as  police. 
The  legislature  exercises  and  wields 
these  sovereign  police  powers,  as  it 
-deems  the  public  good  to  require.  It  is 
a  bold  assertion,  at  this  day,  that  there 


where,  a  trade  shall  be  conducted  in 
articles  intimately  connected  with  the 
public  morals,  or  public  safety,  or  pub- 
lic prosperity;  or,  indeed,  to  prohibit 
and  suppress  such  traffic  altogether,  if 
deemed  essential  to  effect  those  great 
ends  of  good  government. 

In  Alabama,  the  legislature  is  not  re- 
stricted by  the  state  constitution  from 
imposing  such  conditions  as  may  be 
deemed  proper,  and  required  by  the 
good  of  the  community,  upon  those 
who  are  allowed  to  retail  spirituous 
liquors,  both  as  regards  the  persons  to 
whom,  and  the  quantities  in  which,  they 
may  sell.  Lodano  v.  State,  25  Ala.  64. 
In  California,  under  the  late  constitu- 
tion, it  was  competent  for  the  legisla- 
ture to  prohibit  the  sale  of  vinous  or 
alcoholic  liquors, within  the  limits  speci- 
fied in  section  172,  Penal  Code,  if,  in 
its  opinion,  the  well  being  of  the  youth 
being  educated  at  the  university,  or  the 
discipline  and  reformation  of  convicts, 
or  the  health  of  the  unfortunate  insane, 
would  be  thereby  promoted  or  pre- 
served. Ex  farte  McClain,  61  Cal.  436; 
s.  c,  44  Am.  Rep.  554. 

In  Oblo,  the  provision  of  the  State 
constitution  conferring  upon  the  legis- 
lature power  to  provide  against  the 
evils  resulting  from  the  traffic  in  intoxi- 
cating liquors  has  ever  stood,  since  its 
adoption,  as  a  perpetual  admonition  to 
persons  engaged  in  the  traffic,  that  in  so 
doing  they  placed  their  property  in- 
vested in  the  business,  subject  to  the 
power  thereby  conferred  on  the  legisla- 
ture. Adler  v.  Whitbeck,  44  Ohio  St. 
539. 

Police  Power. — Blackstone  defines  the 
public  policy  and  economy  to  be  "the 
due  regulation  and  domestic  order  of 
the  kingdom;  whereby  the  individuals 
of  the  State,  Uike  members  of  a  well 
governed  family,  are  bound  to  conform 
their  general  behavior  to  the  rules  of 
propriety,  good  neighborhood;  and  good 
manners;  and  to  be  decent,  industrious 
and  inoffensive  in  their  respective  sta- 
tions." 4  Com.  162,  Judge  Coolev 
says:  "The  police  of  a  State,  in  a 
comprehensive  sense,  embraces  its 
whole  system  of  internal  regulation,  by 
which  the  State  seeks  not  only  to  pre- 
serve the  public  order  and  to  prevent  of- 
fences Against  the  State,  but.  also  to 
establish  for  the  intercourse  of  citizen 
with  citizen  those  rules  of  good  man- 
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ners  and  good  neighborhood  which  are 
calculated  to  prevent  a  conflict  of 
rights  and  to  insure  to  each  the  unin- 
ten-upted  enjoyment  of  his  own,  so  far 
as  is  reasonably  consistent  with  a  like 
enjoyment  of  rights  by  others."  Const. 
Lim".  (4th  ed.)  713. 

Same  —  Massacliusetts  Doctrine.  — 
Chief  Justice  Shaw  said,  in  Com.  v. 
Alger,  61  Mass.  (7  Cush.)  85:  "It  is 
much  easier  to  perceive  and  realize  the 
existence  and  sources  of  this  power, 
than  to  mark  its  boundaries  or  prescribe 
limits  to  its  exercise.''  But  while  it  is 
undoubtedly  difficult  to  determine  the 
exact  limits  to  the  exercise  of  this  power, 
it  is  well  settled  that  it  belongs  to  the 
legislatures  of  the  several  States,  and 
forms  a  part  of  the  mass  of  residuary 
state  powers  over  which  congress  has 
no  direct  control,  i  Kent's  Com.  439; 
Slaughterhouse  Cases,  83  U.  S.  (16 
Wall.)  36,63;  bk.  14,  L.ed.(394;  License 
Tax  Cases,  72  U.  S,'(s  Wall.)  462,  470; 
bk.  18,  L.  ed.  497.  The  chief  justice  de- 
livering the  opinion  of  the  court  in  the 
case  last  mentioned,  says:  "But  very 
different  considerations  apply  to  the 
internal  commerce  or  domestic  trade 
of  the  States.  Over  this  commerce  and 
trade  congress  has  no  power  of  regula- 
tion, nor  any  direct  control.  This 
power  belongs  exclusively  to  the  States. 
No  interference  by  congress  with  the 
business  of  citizens  transacted  within  a 
State  is  warranted  by  the  constitution, 
except  such  as  is  strictly  incidental  to 
the  exercise  of  powers  clearly  granted 
to  the  legislature." 

Same — Declaring  Liquor  Selling  a 
Nuisance. — It  has  been  decided  that  the 
legislature  may  declare  the  liquor  kept 
for  sale  a  nuisance  and  provide  legal 
process  to  have  it  condemned  and  de- 
stroyed, and  may  even  authorize  the 
building  used  as  a  dram  shop  to  be 
seized  and  condemned  as  a  nuisance. 
Oviatt  V.  Pond,  29  Conn.  479;  Lincoln 
B.Smith,  27  Vt.  328;  Com.t;.  Intoxicating 
Liquors,io7Mass.3g6;  Streeter  ^.People, 
69  111.  595;  Block  V.  Jacksonville,  36  111. 
301 ;  Lord  v.  Chadbourne,  42  Me.  429; 
6.  c,  66  Am.  Dec.  290;  State  v.  Robin- 
son, 33  Me.  564;  Our  House  No.  2  v. 
State,  4  G.  Greene  (Iowa)  172. 

Same— Extent  of  Power. — In  Thorpe 
«.  Rutland  &  B.  R.  R.  Co.,  27  Vt.  140, 
149;  s.  c,  62  Am.  Dec.  625,  Chief  Jus- 
tice Redfield  says:  "The  police 
power  of  the  State  extends  to  the  pro- 
tection of  all  property  within  the  State. 
According  to  the  maxim  stc  atera 
tuo  ut  alienum  non  Uedas,  which  being 
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of  universal  application,  it  must,  of 
course,  be  within  the  range  of  legisla- 
tive action  to  define  the  mode  and  man- 
ner in  which  every  one  may  so  use  his 
own  as  not  to  injure  others. 

Same— Espionage  and  Searcli. — The 
supreme  judicial  court  of  Massachu- 
setts held,  in  Com.  v.  Ducey,  126  Mass. 
269,  that  a  statute  conferring  upon  the 
mayor  and  aldermen  of  a  city,  or  the 
selectmen  of  a  town,  or  any  police  offi- 
cer or  constable  specially  authorized 
by  them,  power  to  enter  upon  the  prem- 
ises of  any  person  licensed  to  sell  liquors 
under  that  act,  to  ascertain  the  manner 
in  which  that  person  conducts  his  busi- 
ness, and  to  preserve  order,  is  a  reason- 
able exercise  of  the  police  power  of  the 
State,  and  constitutional.  But  in  the 
case  of  Wynehamer  v.  People,  13  N. 
Y.  378,  a  prohibitory  law  o£  New  York 
was  held  to  be  unconstitutional  and 
void,  because,  by  absolutely  prohibiting 
the  sale  of  intoxicating  liquors,  which 
were  the  property,  of  the  owner  at  tlie 
time  the  act  went  into  eftect,  it  virtu- 
ally deprived  him  of  his  property  in 
them.  In  that  case  it  was  held  that  in- 
toxicating liquors,  to  be  used  as  a  bev- 
erage, where,  when  this  act  was  passed, 
property,  and  as  such  entitled  to  con- 
stitutional protection,  the  same  as  other 
property.  This  is  the  only  case  we 
have  been  able  tp  find  supporting  this 
doctrine.  The  supreme  court  of  Con- 
necticut, in  the  case  of  Oviatt  v.  Pond, 
29  Conn.  479,  expressly  decided  that 
liquors  kept  in  that  state  for  sale,  con- 
trary to  law,  are  regarded  by  the  law  as 
having  no  lawful  value  at  all.  Ells- 
worth, J.,  who  delivered  the  opinion  of 
the  court  in  that  case,  said:  "It  was 
worth  nothing  here,  since  it  was  kept 
contrary  to  our  law,  and  for  that  rea- 
son was,  by  statute,  put  expressly  out 
of  the  protection  of  the  law." 

It  seems  to  be  only  in  cases  where,  in 
framing  such  laws,  the  legislature  has 
not  taken  care  to  observe  the  principles 
of  protection  that  surround,  the  persons 
and  dwellings  of  individuals,  securing 
them  immunity  from  unreasonable 
searches  and  seizures,and  accordingly  to 
them  the  right  of  trial  before  being  con- 
demned, that  the  courts  have  been 
willing  to  declare  that  it  has  exceeded 
the  legitimate  province  of  police  regu- 
lation. Baldwin  v.  Smith,  82X11.162; 
Hibbard  v.  People,  4  Mich.  125;  Cool. 
Const.  Lim.  (4th  ed.)  728.  Accord- 
ingly it  has  been  held  that  it  is  compe- 
tent for  the  legislature  to  pass  an  act 
declaring  that   all  liquor  intended  by 
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This  principle  has  been  too  long  settled  to  now  admit  of  ques- 
tion.^ 

b.  Power  to  Prohibit  Ownership,  Sale,  etc. — A  State 
may  prohibit  the  sale  of  spirituous  and  intoxicating  liquors  as  a 
beverage  within  its  borders  as  a  police  and  internal  regulation*, 
excepting  only  the  case  of  the  importer  of  foreign  spirituous 
liquors  selling  in  the  original  quantity  as  imported.^  It  is  thought 
that  the  prohibition  of  the  manufacture  and  sale  of  intoxicating 
liquors  may  be  supported  upon  the  ground  that  per  se  it  has  a 
deleterious  effect  upon  good  order  and  the  peace,  comfort  and 
morals  of  the  people  of  the  State.* 

c.  Power  to  Prohibit  Sales  on  Sunday,  and  to  Minors. 
— It  is  competent  for  the  legislature,  as  a  police  regulation,  to 
prohibit,  under  penalties,  the  sale  of  liquor  by  retail  on  Sunday, 


the  owner  or  keeper  thereof  to  be  sold 
in  violation  of  the  act  should  be  for- 
feited to  the  town  wherein  it  is  kept. 
State  V.  Wheeler,  25  Conn.  290;  State 
V.  Brennan's  Liquors,  25  Conn.  278. 

1.  State  V.  Turner,  18  S.  C.  103. 

2.  State  V.  AUmond,  2  Houst.  (Del.) 
612;  McLane  v.  Bonn,  70  Iowa  752; 
McLane  v.  Leicht,  69  Iowa  401;  State 
■u.  Shroder,  51  Iowa  197;  Santo  v.  State, 
2  Iowa  165;  s.  c,  63  Am.  Dec.  487; 
Prohibitory  Amendment  Cases,  24 
Kan.  700;  Preston  v.  Drew,  33  Me.  558; 
s.  c,  54  Am.  Dec.  639;  State  v.  Pond, 
93  Mo.  606;  State  v.  Joyner,  81  N. 
C.  534;  State  V.  Rauscher,  i  Lea 
(Tenn.)  96;  Ex  farte  Bell,  24  Tex. 
App.  428;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.,  S.  (7  Otto)  25;  bk.  24, 
L.  ed.  989;  Kohn  v.  Melcher,  29  Fed. 
Rep.,  433;  United  States  v.  Nelson,  29 
Fed.  Rep.  202. 

Frohibitory  Power  of  a  State. — Not- 
withstanding the  fourteenth  amend- 
ment to  the  constitution  of  the  United 
States,  any  State  has  a  right  to  pro- 
hibit the  manufacture  and  sale  of  in- 
toxicating liquors  for  use  as  a  beverage. 
Prohibitory  Amendment  Cases,  24 
Kan.  700;  Beer  Co.  v.  Massachusetts, 
97  U.  S.  (7  Otto)  25;  bk,  24  L.  ed.  989. 

Laws  proMbiting  tlie  manufacture  or 
sale  of  intoxicating  liquors,  whether 
enacted  by  congress  for  operation  in 
the  Territories,  or  by  the  States,  are 
police  regulations  established  by  the 
law  making  power  for  the  abatement 
and  prevention  of  intemperance. 
United  States  v.  Nelson,  29  Fed.  Rep. 
202.  But  the  right  of  a  ,  State  legisla- 
ture to  prohibit  the  sale  of  liquor  is 
subject  to  the  laws  of  the  United  States 
regulating  imports;  the  State  is   bound 


to  admit  the  article  imported,  but  not 
to  find  a  market  for  its  sale.  When 
sold  by  the  importer,  in  the  original 
package,  or  when  broken  up  for  retail 
sale,  it  becomes  subject  to  the  State 
laws,  and  may  be  taxed,  or  the  sale  is 
prohibited.  State  v.  Allmond,  2  Houst. 
(Del.)  612. 

A  State  legislature  may  proMblt  t&e 
sale  of  intoxicating  liquors  within  a 
specified  locality;  as  within  the  limits 
of  a  county  (State  v.  Joyner,  81  N. 
C.  S34);  or  within  two  miles  of  the 
corporate  limits  of  a  municipality  (State 
■V.  Shroeder,  51  Iowa  197);  or  within 
four  miles  of  any  incorporated  institu- 
tion of  learning.  State  v.  Rauscher,  i 
Lea  (Tenn.)  96. 

Property  in  Liquors. — A  statute  pro- 
viding that  no  person  shall  acquire  any 
property  in  spirituous  liquors,  intended 
to  be  used  as  a  beverage,  is  not  uncon- 
stitutional, since  the  legislature  may  de- 
termine that  articles  injurious  to  public 
health  or  morals  shall  not  constitute 
property  within  its  jurisdiction.  Pres- 
ton V.  Drew,  33  Me.  558;  s.  c,  54  Am. 
Dec.  639. 

"Drinking  Saloons." — The  legislature 
has  authority  absolutely  to  prohibit 
"drinking  saloons,"  or  saloons  for  the 
purpose  of  carrying  on  the  liquor  traffic; 
and  it  follows  that  it  has  the  power  to 
regulate  the  mode,  manner  and  circum- 
stances in  which  they  shall  be  con- 
ducted and  carried  on,  and  to  surround 
the  right  with  such  conditions,  restric- 
tions and  limitations  as  may  appear  ju- 
dicious. Ex  f  arte  Bell,  24Tex.  App.  428. 

3.  Santo  V.  State,  2  Iowa  165;  s.  t., 
63  Am.  Dec.  487. 

4.  Pearson  v.  International  Distillery, 
7;2  Iowa  348. 
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as  well  as  on  election  and  other  public  days,^  and  also  to  prohibit 
sales  to  minors.^ 

d.  Power  to  Authorize  Abatement  of  Nuisance. — It  is 
within  the  police  power  of  the  State  to  decide  the  illegal  traffic  in 
intoxicating  liquors  and  the  asseitibling  of  idle  and  vicious  per- 
sons for  that  purpose,  to  be  a  nuisance,  and  to  authorize  the  abate- 
ment thereof.^ 

e.  Regulation  as  to  Licensing,  Taxing,  etc. — The  legis- 
lature has  power  to  regulate  the  sale,  by  retail,  of  intoxicating 
liquors,  and  it  is  competent  for  such  legislature  in  its  discretion  to 
annex  any  conditions  to  the  granting  of  license  which  is  deemed 
proper,  and  to  prescribe  cauSes  of  forfeiture.* 


1.  Thomasson  v.  State,   15   Ind.   449. 

2.  FroUbltlng  Sales  to  Minors — Texas 
Act. — Texas  act  of  April  4th,  1881  (Gen. 
Laws,  p.  113),  prohibiting  the  permit- 
ting of  a  minor  to  enter  upon  and  re- 
main in  a  retail  liquor  dealer's  place  of 
■business  was  enacted  for  the  purpose  of 
shielding  youth  from  temptation,  and 
1he  State  has  power  to  enact  the  law 
and  provide  for  its  enforcement  in  dis- 
regard of  the  parents'  wishes  when  its 
object  and  tendency  is  to  protect  the 
■child;  and  for  such  purpose  if  neces- 
sary, if  the  parents  are  unfitted  to 
properly  rear  their  offspring,  the  State 
can  confide  the  child  to  the  keeping  of 
another.     Goldsticker  v.  Ford,  62    Tex. 

zK 

3.  Streeter  v.  People,  ,69  111.  595; 
Mugler  V.  Kansas,  123  U.  S.  627;  bk. 
31,  L.  ed.  205;  s.  c,  18  Am.  &  Eng. 
Corp.  Gas.  614. 

•  Nuisance  —  Abatement  of.  —  Under 
what  is  called  the  police  power,  the 
legislature  may  authorize  the  abatement 
of  a  public  nuisance;  and  the  carrying 
on  of  an  illegal  traffic  in  intoxicating 
liquors,  and  the  assembling  of  idle  and 
vicious  persons  for  that  purpose,  is  a 
nuisance,  and  may  be  so  abated. 
Streeter  v.  People,  69  111.  595. 

Tbe  State  may  absolutely  prohibit 
tlie  manufacture  and  sale  of  Intoxicating 
liquors  as  a  beverage,  and  may  declare 
places  where  such  liquors  are  manu 
factured  or  sold  to  be  a  nuisance,  and 
may  authorize  their  abatement  upon 
the  judicial  finding  to  that  effect,  and 
the  destruction  of  such  liquors  found 
therein  and  all  property  used  in  keep- 
ingand  manufacturing  such  nuisances, 
and  the  fining  and  imprisonment  of 
their  keepers,  and  a  perpetual  injunc- 
1;ion  against  the  same.  Mugler  v.  Kan- 
sas, 123  U.  S.  627;  bk.  31,  L.  ed.  205; 
■■s.  c,  18  Am.  &  £ng.  Corp.  Gas.  614. 


Such  a  statute  is  valid  as  to  such 
liquors  lawfully  manufactured  before 
the  enactment  of  the  statute,  and 
although  it  greatly  deteriorates  the 
value  of  property  lawfully  used  in  such 
manufacture  before  the  enactment  of 
the  statute.  Mugler  v.  Kansas,  123  U. 
S.  627;  bk.  31,  L.  ed.  506;  s.  c,  18  Am. 
&  Eng.  Gorp.  Gas.  614. 

Declaring  Place  of  Manufacture  or 
Sale  to  be  a  Nuisance. — A  State  may 
declare  that  any  place  maintained  for  the 
illegal  manufacture  and  sale  of  liquors 
shall  be  deemed  a  common  nuisance 
and  abated,  and  at  the  same  time  pro- 
vide for  the  indictment  and  trial  of  the 
offender.  Mugler  v.  Kansas,  123  U.  S. 
623;  bk.  31,  L.  ed.  205;  s.  c,  18  Am.  & 
Eng.  Gorp.  Gas.  614. 

4.  Streeter  v.  People,  69  111.  595; 
Keller  v.  State,  n  Md.  525;  s.  c,  69 
Am.  Dec.  226;  Schulherr  v.  Bordeaux, 
64  Miss.  59',  Rohrbacher  v.  Jackson,  51 
Miss.  735;  People  i'.  Meyers,  95  N.  Y. 
223;  s.  c.  2  N.  Y.  Gr.  Rep.  128;  People 
V.  Gomm'rs  of  Police,  59  N.  Y.  92; 
Board  of  Excise  v..  Barrie,  34  N.  Y. 
657;  Anderson  v.  Brewster,  44  Ohio  St. 
576;  Adler  v.  Whitbeck,  44  Ohio  St. 
539. 

License — BeoLUlrlng  Petition  by  Ma- 
jority.— =Thus  an  act  which  requires  an 
application  for  a  license  to  retail  dealers 
to  be  supported  by  a  petition  of  a  major- 
ity of  the  male  citizens  over  twenty-one 
years  and  a  majority  of  the  female  citi- 
zens over  eighteen  years  of  age,  resi- 
dent within  the  city,  district,  or  town 
where  the  liquor  is  to  be  sold,  is  not  in- 
valid on  the  ground  that  the  females 
are  not  voters.  Rohrbacher  v.  Mayor 
etc.  of  Jackson,  51  Miss.  735. 

The  power  to  license  and  to  cancel 
licenses  is  vested  in  the  legislature,  and 
the  mode  and  manner  in  which  it  will 
be   done   rests  in  the  legislative  discre- 
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It  is  within  the  power  of  the  legislature  to  tax  the  liquor  traf- 
fic,i  wholesale  as  well  as  retail  ;^  and  an  act  providing  for  the 
taxing  of  such  liquors  is  not  a  bill  to  raise  revenue,  but  simply  the 
exercise  of  the  police  powers  of  the  State. ^ 

5.  Constitutionality  of  Statutes. — Statutes  regulating,  restricting  or 
prohibiting  the  sale  or  traffic  in  intoxicating  liquors,  where  duly- 
drawn  and  properly  passed,  are  constitutional  and  valid.* 

a.  Defense  of  Unconstitutionality  ;  to  Whom  Availa- 
ble.— The  defence  that  a  law  regulating,  restricting  or  prohibiting 
the  sale  or  traffic  in  intoxicating  liquors,  is  invalid  because  of  cer- 
tain unconstitutional  provisions  contained  therein,  is  not  available 
to  one  who  is  not  within  such  constitutional  prohibition,  and  wh,ose 
rights  are  not  affected  or  prejudiced  thereby.^ 


tion.  People  v.  Comm'rs  of  Police,  59 
N.  Y.  92. 

A  State  law  requiring  taking  out  of 
license  by  those  who  sell  their  own 
manufacture  of  lager  beer  in  small 
quantities  is  constitutional,  such,  a  law 
being  but  the  exercise  of  the  right  to 
regulate  internal  police  and  everything 
that  relates  to  the  morals  and  health  of 
the  community.  Keller  v.  State,  11 
Md.  525;  s.  c,  69  Am.  Dec.  226. 

Delegating  Power  to  License. — A  stat- 
ute general  in  its  operation  confining 
the  power  to  license  the  sale  of  intoxi- 
cating liquors  to  incorporated  towns 
and  cities,  where  the  police  force  is 
more  efficiently  organized  and  can  bet- 
ter control  it,  is  not  an  unauthorized 
exercise  of  the  police  power  to  the  State 
in  providing  against  the  evils  resulting 
from  the  liquor  traffic.  Streeter  v. 
People,  69  111.  595. 

"Dow  Law" — Ohio  Supreme  Court. — 
The  provisions  of  the  Ohio  act  of  May 
14th,  1886,  known  as  the  "Dow  Law," 
that  upon  the  business  of  trafficking  in 
spirituous  vinous,  malt,  or  any  intoxicat- 
ing liquors,  there  shall  be  assessed 
yearly,  and  shall  be  paid  by  every 
person  engaged  therein,  and  for  each 
place  where  such  business  is  carried  on 
by  or  for  such  person,  the  sum  of  $200; 
and  if  such  business  continues  through 
the  year  exclusively  in  trafficking  in 
malt  or  vinous  liquors,  or  both,  $100,  and 
that  said  assessment,  together  with  any 
increase  thereof,  as  penalty  thereon, 
shall  attach  and  operate  as  a  lien  upon 
the  real  property  on  and  in  which  such 
business  is  conducted  (83  L.  157),  are 
a  valid  exercise  of  the  power  conferred 
by  the  cpnstitution  of  the  State  upon 
the  legislature  to  provide  against  the 
evils  resulting  from  the  traffic  in  intoxi- 
cating liquors;  and  neither  the   making 


of  the  assessment,  in  itself,  nor  the' 
making  it  a  lien  upon  such  real  estate^ 
constitutes  a  license  to  traffic  in  in- 
toxicating liquors,  within  the  prohibi- 
tion of  the  constitution  againS|t  granting 
such  license.  Adler  v.  Whitbeck,  44 
Ohio  St.  539;  Anderson  v.  Brewster,  44 
Ohio  St.  576. 

1.  Reithmiller  v.  People,  44  Mich.. 
280;  Adler  v.  Whitbeck,  -44  Ohio 
St.   539;    Kurth    V.    State,    86    Tenn'. 

134- 
Taxation — State   and  County  Tax. — 

The  enactment  of  a  statute  taxing  the 
liquor  traffic  does  not  prevent  the  State, 
in  the  exercise  of  its  sovereign  powers 
of  taxation  and  police,  from  passing 
further  laws  affecting  the  traffic.  Reith- 
miller V.  People,  44  Mich.  280. 

Same  —  Tennessee  Doctrine.  —  The 
Tennessee  constitution,  art.  2,  §  30,  pro- 
vides "that  no  article  manufactured  of 
the  products  of  the  State  shall  be  taxed. 
other  than  to  pay  inspection  fees." 
Section  28  provides  "that  the  legis- 
lature shall  have  power  to  tax  privileges, 
as  they  may  direct."  Acts  Extra  Ses.,. 
1885,  p.  41,  provides  for  a  tax  upon, 
wholesale  and  retail  liquor  dealers.. 
Held,  that  the  power  to  tax  liquor 
dealers,  and  to  define  who  constitute 
them,  is  unquestionable.  Kurth  v. 
State;  86  Tenn.  134. 

2.  Senior  v.  Ratterman,  44  Ohio  St. 
65i. 

3.  State  ■o.  Wright,  14  Dreg.  365. 

4.  Ex  farte  Bernside  (Ky.),  6  S.. 
W.  Rep.  276.     See  ante,  4,  a.  &  b. 

6.  Ex  parte  Bernside  (Ky.),  6  S. 
W.  Rep.  276;  Stickrod  v.  Com.  (Ky.),. 
5  8.  W.  Rep.  580.  "  See  Jones  v.  Black,. 
48  Ala.  540;  Coin.  v.  Edinger  (Ky.); 
7  Ky.  L.  Rep.  441;  Sullivan  t;.  Berry's- 
Admr.,  83  Ky.  198;  4  Am.  St.  Rep. 
147;  Com.  V.   Wright,  79  Ky.  22;  Wil- 
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b.  Entitling  Statutes;  Defective  Title. — Many  State 
constitutions  require  that  the  title  of  statutes  shall  correctly  indi- 
cate the  purpose  of  the  law  and  exclude  everything  from  its  effect 
and  operation  as  law  which  is  incorporated  in  the  body  of  the  act, 
but  is  not  within  the  purpose  indicated  by  the  title.  These  re- 
quirements are  held  to  be  mandatory.  Laws  which  simply  pro- 
vide for  the  regulation,  restriction  or  prohibition  of  the  manufac- 
ture and  sale  of,  or  trafficking  in,  intoxicating  liquors,  where  such 
object  is  clearly  expressed  in  the  title,  are  held  to  be  valid  under 
such  a  requirement.  The  following  cases  involve  this  question  in 
its  application  to  statutes  regulating  intoxicating  liquors.*  Such 
acts  are  not  invalidated  by  the  fact  that  they  declare  what  such 
liquors  are^  or  that  they  provide  penalties  for  the  violation  as  con- 
taining provisions  not  within  the  subject  of  the  act,  but  where  the 
title  expresses  only  that  the  act  is  to  regulate  the  sale,  giving 
away,  etc.,  of  spirituous  liquors,  but  the  body  of  the  act  provides 
as  well  for  its  prohibitipn  as  for  the  regulation  of  the  sale,  such 
act  is  invalid.*  And  where  the  act  is  entitled  "An  Act  to  regu- 
late the  manufacture  and  sale  of  liquors,"  but  the  object  of  the  law 
is  to  prevent  such  manufacture  and  sale  in  counties  where  a  ma- 
jority of  the  electors  voting  at  an  election  to  be  held  in  accordance 
with   the   provisions    of   the  act  shall  vote  against  the  same,  is 

■  thought  to  be  unconstitutional,  as  not  being  properly  entitled.* 

c.  Retrospective  and  Ex  Post  Facto  Laws. — Retroactive 
and  retrospective  laws,  while  not  necessarily  unconstitutional,  are 
looked  upon  with  disfavor  by  the  courts,  and  will  be  construed  as 
operating  only  in  cases  or  on  facts  which  come  into  existence  after 
the  statutes  were  passed,  unless  a  retrospective  effect  be  clearly  in- 
tended. But  all  ex  post  facto  laws  passed  either  by  congress  or  by 
States  are  unconstitutional  and  invalid.  Acts  for  the  suppres- 
sion of  intemperance  are  not  open  to  the  objection  that  they  are  ret- 

liamson  v.  Carlton,  51  Me.  449;  Turn-  State,  55  Ala.  i6;  Martin  v.  Blattner, 

pike    Co.   V.    County   of   Norfolk,  88  68  Iowa  256;   Santo  v.   State,  2   Iowa 

Mass.    (6    Allen)    353;    Dejarnett    v.  105;  s.  c,  63  Am.  Dec.  487;  Werner  •!;. 

Haynes,  23  Miss.  600.  Edmiston,  24  Kan.  147;  State  v.  Schwei- 

Who  May  Object — Party  Injuriously  ter,  27  Kan.  499;  Cearfoss  v.  State,  42 
Affected. — Thus  in  ex  farte  Bernside  Md.  403;  Parkinson  v.  State,  14  Md. 
(Ky.),  6  S.  W.  Rep.  276,  where  a  peti-  184;  s.  c,  74  Am.  Dec.  522;  Keefer  v. 
tioner  applied  for  a  license  to  retail  in-  Hillsdale  (Mich.),  38  N.  W.  Rep  277; 
toxicating  liquors  and  was  refused,  it  In  re  Hauck  (Mich.),  38  N.  W.  Rep. 
was  claimed  that  the  law  was  uncon-  269;  Westinghausen  w.  People,  44  Mich, 
stitutional  because  it  not  only  forbid  the  265;  People  v.  Krushaw,  31  How.  (N. 
sale  of  intoxicating  liquors  as  a  bever-  Y.)  Pr.  344,  note;  Hall  v.  Commission- 
age,  but  for  medical  and  religious  pur-  ers,  31  How.  (N.  Y.)  Pr.  33,  note;  In 
poses  also.  The  court  held,  that  as  re  DeVaucene,  31  How.  (N.  Y.)  Pr. 
prescriptions  are  not  filled  in  barrooms,  2S9;  State  v.  Phenline,  16  Oreg.  107; 
nor  the  communion  tables  supplied  Albrecht  v.  State,  8  Tex.  App.  216;  s. 
from  such  places,  the  petitioners'  rights  c,  31  Am.  Rep.  737. 
were  not  aflfected  by  this  provision,  and  2.  Howell  v.  State,  71  Ga.  224. 
that  he  could  not  complain.  *   3.  Morgan  v.  State,  81  Ala.  72;  Mil- 

1-  Block  V.  State,  60   Ala.  493;  Wat-  ler  v.  Jones,  80  Ala.  89. 

son  V.   State,   55  Ala.  158;  Adner  v.  4.  In  re  Hauck   (Mich.),   38   N.  W. 
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respective  in  their  effect,  and  in  conflict  with  the  constitution  of 
the  State,  even  though  they  impose  a  heavier  penalty  for  a  second 
offence  of  keeping  liquors  unlawfully.* 

d.  Requirements  as  to  Amending  Statutes. — Under  a 
provision  common  to  various  State  constitutions  that  no  act  shall 
ever  be  revised  or  amended  by  mere  reference  to  its  title,  but  the 

"act  revised  or  amended  shall  be  set  forth  and  published  at  full 
length,  statutes  regulating  the  sale  of  intoxicating  liquors  have 
been  held  to  be  both  constitutional^  and  unconstitutional.* 

e.  Statutes  Prescribing  Remedy,  etc.— A  prohibitory  liq- 
uor law  which  provides  that  the  judgment  to  pay  fine  and  costs  for 
the  violation  of  that  law,  shall  be  a  lien  upon  the  premises  where 
the  liquors  were  unlawfully  sold,  has  been  held  not  to  be  a  violation 
of  that  clause  of  the  bill  of  rights  which  provides  that  no  conviction 
in  the  statute  shall  work  a  corruption  of  blood  or  forfeiture  of  the. 
estate.*  A  cumulative  penalty  being  in  the  discretion  of  the  leg- 
islature, the  liquor  law  is  not  invalid  for  a  cumulative  penalty 
against  certain  classes  of  offenders.^  In'some  instances,  liquor 
laws  have  been  held  constitutional  in  spite  of  efforts  to  establish 
that  their  provision?  violate  the  constitutional  requirement  that 
excessive  fines  shaL  not  be  imposed.  In  other  instances,  they 
have  been  held  unconstitutional  as  violations    of   this  or  similar 


Rep.  269;  Keefer  v.  Hillsdale  (Mich.), 
38  N.  W.  Rep.  277. 

1.  Craig  V.  Floranz,  71  Iowa  761; 
McLane  v.  Bonn,  70  Iowa  752;  State  v. 
Wilcox,  66  Ind.  557  (overruling  Houser 
V.  State,  18  Ind.  106);  Schlict  v.  State, 
31  Ind.  246;  Wiles  v.  State,  23  Ind.  406; 
Bolduc  V.  Randall,  107  Mass.  121;  State 
V.  Hughes,  24  Mo.  147;  Edwards  v.  State, 
22  Ark.  253;  Brown  w.  State,  27  Tex.  335. 

Increased  Punishment  for  Second  Of- 
fence. -  This  punishment  is  for  the 
violation  of  the  law  after  it  is  passed, 
with  the  penalty  in  view  increased  from 
that  imposed  by  a  former  statute.  State 
V.  Woods,  68  Me.  407.  See  also  Mc- 
Kinney  v.  Salem,  77  Ind.  213. 

In  McLane  v.  Bonn,  70  Iowa  752,  it 
was  held  that  since  §  12  of  the  Iowa 
laws  of  1884  for  the  enjoining  and 
abatement  of  nuisances  kept  in  violation 
of  the  prohibitory  liquor  law  does  not 
prove  how  the  nuisances  shall  be  abated, 
the  method  of  abatement  defined  in  ch. 
66  of  the  Iowa  laws  of  1886,  viz.:  "By 
seizing  and  destroying  the  liquor  there- 
in," etc.,  might  properly  be  implied  in 
cases  which  were  pending  when  the 
latter  statute  was  enacted,  but  which 
was  not  finally  determined  until  after 
that  time,  and  in  such  cases  the  objec- 
tion that  the  law  thus  becomes  ex  fost 
facto  is  of  no  force,  since  actions   of 


this  character  aie  not  criminal  in  their 
nature,  and  the  acts  done  in  abating 
nuisances  of  this  description  are  not 
done  in  punishment  of  crime. 

The  Ohio  statute  punishing  "who- 
ever sells  intoxicating  liquors  within 
two  miles  of  the  place  where  any  agri- 
cultural fair  is  being  held"  (Rev.  Stat, 
par.  6946,  amended  May  2nd,  1885,  82 
L.  222),  is  not,  when  applied  to  a  per- 
son who  was  engaged,  before  the  statute, 
in  the  business  of  selling  such  liquors 
in  the  same  place,  in  conflict  with  the 
constitution  of  the  state,  as  retroactive, 
the  power  to  provide  against  the  evils 
resulting  from  the  drinking  of  liquor 
being  conferred  by  the  constitution,  in 
terms  upon  the  legislature;  nor  is  the 
law  unconstitutional,  as  being  not  uni- 
form in  its  operation.  Heck  v.  State, 
44  Ohio  St.  36. 

2.  Missouri  act  of  1883  (acts  1883,?. 
90)  amending  Missouri  act  of  1881  (acts  . 
1881,  p.  130),  held   to  be  constitutional. 
State  V.  Thurston,  92  Mo.  325. 

3.  Oregon  act  of  November  25th, 
1885,  amending  act  1876,  subd.  4,  §  38, 
held  to  be  unconstitutional.  State  v. 
Wright,  14  Oreg.  365.  See  also  McFee 
V.  Greenfield,  62  Ind.  21;  Cowley  v. 
Riceville,  60  Ind.  327. 

4.  State  V.  Snyder,  34  Kan.  425. 
6.  State  V.  Duggan,  15  R.  I.  403. 
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provisions.*  A  liquor  law  which  provides  that  no  citizen  of  a 
county  where  a  nuisance  is  kept  in  the  form  of  a  place  used  for 
the  unlawful  sale  of  intoxicating  liquors,  may  maintain  an  action 
in  equity  to  enjoin  and  abate  it,  without  showing  that  he  is  es- 
pecially damaged  by  such  nuisance,  is  not  repugnant  to  the  con- 
stitution as  being  an  attempt  by  the  legislature  to  enforce  a  crimi- 
nal law  by  a  civil  action  ;*  but  a  law  which  seeks  to  confer  upon 
the  board  of  commissioners  judicial  power  to  hear,  try  and  deter- 
mine a  complaint  against  the  holder  of  a  license,  and  to  impose  a 
penalty  by  revoking  such  license,  is  void  because  it  seeks  to  erect  a 
court  not  authorized  by  the  constitution.^ 

/.  Due  Process  of  Law. — Laws  passed  for  the  regulation,  re- 
striction or  prohibition  of  the  sale  of  or  trafficking  in  intoxicating 
liquors,  when  confined  strictly  to  such  regulation,  restriction  or 
prohibition,  are  not  open  to  the  objection  that  they  are  unconsti- 
tutional because  they  deprive  individuals  of  their  property  without 
due  process  of  law.* 


1.  Florida  Revenue  act  of  1883,  §  12, 
imposing  a  fine  of  not  less  than  double 
the  amount  required  for  the  license, 
held  to  be  constitutional.  Frese  v. 
State,  2  So.  Rep.  i. 

Michigan  liquor  law  of  June  28th, 
1887,  held  unconstitutional.  People  v. 
Hauge,  37  N.  W.  Rep.  21.  Compare 
Luton  V.  Palmer,  37  N.  W.  Rep.  701. 

Iowa  statute  providing  as  a  punish- 
ment for  contempt   in    disobeying   an 
injunction  restraining  the  illegal  sale  of 
■  in,toxicating  liquor,  a  fine  of  $500,  held 
'  not  unconstitutional.     Jordan  v.  Wap- 
pello.  Circuit  Court,  69  Iowa  177. 

2.  Littleton  v.  Fritz,  65  Iowa  488;  s. 
c,  54  Am.  Rep.  19. 

3.  State  V.  IBrown,  19  Fla.  563. 

4.  Due  Process  of  Law. — See  Reynolds 
V.  Geary,  26  Conn.  179;  State  v.  All- 
mond,  2  Houst.  (Del.)  612;  Kettering 
f.  Jacksonville,  50  111.  39;  Goddard  v. 
Jacksonville,  15  111.  588;  s.  c,  60  Am. 
Dec.  773;  Thomasson  t;.  State,  15  Ind. 
449;  Bepley  v.  State,  4  Ind.  264;  s.  i;., 
58  Am.  Dec.  628;  Santo  v.  State,  2 
Iowa  165;  s.  c,  63  Am.  Dec.  487;  An- 
derson V.  Com.,  13  Bush.  (Ky.)  485; 
State  V.  Gurney,  37  Me.  156;  s.  c,  ;c;8 
Am.  Dec.  782;  Preston  v.  Drew,  33  Me. 
Ss8;  s.  c,  54  Am.  Dec.  639;  State  v. 
Strauss,  49  Md.  288;  Bode  v.  State,  7 
Gill  (Md.)  326;  Com.  v.  Howe,  79 
Mass.  (13  Gray)  26;  Fisher  v.  McGirr, 
67  Mass.  (i  Gray)  i;  s.  c,  61  Am.  Dec. 
381;  Com.  V.  Kimball,  41  Mass.  (24 
Pick.)  359;  s.  c,  35  Am.  Dec.  326; 
People  V.  Gallagher,  4  Mich.  244; 
People  V.  Hawley,  3  Mich.  330;  Rohr- 
bacher  1'.  Jackson,  51  Miss.  735;  Bertholf 


V.  O.  Reilly,  74  N.  Y.  509,  520;  s.  c,  30 
Am.  Rep.  323;  Metropolitan  Board  of 
Excise  V.  Barrie,  34  N.  Y.  657;  State  v. 
Joyner,  81  N.  C.  534;  Miller  v.  State, 
3  Ohio  St.  475,  486;  Johnson  v.  State,  3 
Lea  (Tenn.)  469;  Lincoln  v.  Smith,  27 
Vt.  328;  Bancroft  v.  Dumas,  21  Vt. 
456;  License  Cases,  46  U.  S.  (5  How.) 
504;  bk.  12,  L.  ed.  2^6;  Bartemeyer  v. 
Iowa,  85  U.  S.  (18  Wall.)  129;  bk.  21, 
L.  ed.  929. 

In  the  case  of  Bartemeyer  v.  Iowa,  85 
U.  S.  (18  Wall)  129,  counsel  for  the 
plaintiff  in  error  contended  that  the  law 
of  Iowa  prohibiting  the  sale  of  intoxi- 
cating liquors  was  in  conflict  with  the 
provisions  of  that  amendment  to  the 
constitution  of  the  United  States.  The 
court,  however,  decided  that  the  right 
to  sell  intoxicating  liquors  is  not  one  of 
the  privileges  and  immunities  of 
citizens  of  the  United  States  which,  by 
that  amendment,  the  States  were  for- 
bidden to  abridge.  It  was  attempted  in 
that  case  to  present  the  question, 
whether  in  case  a  person  who  was  the 
owner  of  liquor  in  a  State  at  the  time 
when  such  a  statute  went  into  effect 
was  absolutely  prohibited  from  selling 
or  disposing  of  it,  such  law  would  be  in 
conflict  with  the  provision  of  that 
amendment  which  forbids  the  State  to 
deprive  any  person  of  life,  liberty  or 
property  without  due  course  of  law. 
The  question  was  admitted  by  the  ma- 
jority of  the  court  to  be  a  grave  one, 
but  it  was  not  passed  upon  by  them, 
because  it  did  not  properly  arise  in  a 
case  before  the  court.  Mr.  Justice 
Field,    who    delivered    a    concurring 
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opinion,  aaid  in  reference  to  this  ques- 
tion: "I  have  no  doubt  of  the  power  of 
the  State  to  regulate  the  sale  of  intoxi- 
cating liquors  when  such  regulation 
does  not  amount  to  the  destruction  of 
the  right  of  property  in  them.  The 
right  of  property  in  an  article  involves 
the  power  to  sell  and  dispose  of  such 
article,  as  well  as  to  use  and  enjoy  it. 
Any  act  which  declares  that  the  owner 
shall  neither  sell  it,  nor  dispose  of  it, 
nor  enjoy  it,  confiscates  it,  depriving 
him  of  his  property  without  due  process 
of  law.  Against  such  arbitrary  legis- 
lation, by  any  State,  the  fourteenth 
amendment  affords  protection." 

One  indicted  under  a  statute  for  being 
a  common  seller  of  intoxicating  liquors, 
cannot  except  to  a  refusal  of  the  pre- 
siding judge  to  rule  that,  if  that  statute 
provides  for  a  trial  contrary  to  the 
course  and  usage  of  the  common  law, 
it  is  unconstitutional,  and  no  verdict 
should  be  found  under  it.  Com.  v. 
Rock,  77  Mass.  (lo  Gray)  4. 

Granting  License — Requiring  Written 
Contract. — Section  1419  of  the  Georgia 
Code  as  amended  by'  the  act  of  Oc- 
tober i6th,  1885, providing  that  no  license 
to  retail  spirituous  liquors  shall  be 
granted,  except  in  incorporated  cities 
and  towns,  unless  with  the  written 
consent  often  of  the  nearest  bona  fide 
residents,  five  of  whom  shall  be  free- 
holders, etc.,  is  not  in  contravention  of 
the  fourteenth  amendment  to  the  fed- 
eral constitution,  because  the  decision 
of  the  court  of  county  commissioners 
and  of  the  ordinary  in  counties  where 
no  such  courts  exist  is  made  final  and 
conclusive,  it  being  within  the  power  of 
the  State  to  authorize  the  issuing  of 
license  to  sell  intoxicating  liquors  and 
to  determine  the  conditions  upon  which 
the  person  to  whom  and  by  what  offi- 
cials the  license  may  be  granted.  United 
States  V.  Ronan,  33  Fed.  Rep.  117. 

Bestricting  Sale  as  to  Place — Near  Sol- 
diers' Home. — The  Michigan  act  of 
March  17th,  1887,  making  it  unlawful 
to  maintain  a  place  in  which  intoxi- 
cating liquors  are  sold  within  one  mile 
of  the  soldiers'  home  is  not  in  conflict 
with  Const,  art.  6,  §  52,  declaring 
that  no  one  shall  be  deprived  of  life, 
liberty  or  property  without  due  process 
of  law,  or  with  Const.  U.  S.,  amend. 
14,  providing  that  no  State  shall  make 
any  law  abridging  the  privileges  or  im- 
munities of  citizens,  or  deny  to  any  per- 
son the  equal  protection  of  the  law, 
and  the  same  is  true  when  said  act  pro- 
hibits the  sale  of  intoxicating  liquors  in 


buildings  erected  and  occupied  for  such 
purposes  before  the    establishment   of 
said  soldiers'  home  or  the  passage  of 
said  law.  Whitney  v.  Township  Board 
(Mich.)  39  N.  W   Rep.  40. 

ProhlMtlng  Manufacture. — Thus  it 
has  been  said  that  statutes  which  make 
it  unlawful  for  a  citizen  to  distil  his 
grain  into  spirituous  or  intoxicating 
liquor  unless  employed  by  the  governor 
to  do  so,  under  such. rules  and  regula- 
tions as  he  may  prescribe  is  not  uncon- 
stitutional, because  it  does  not  deprive 
the  citizen  of  his  property  without  due 
course  of  law,  nor  transfer  legislative 
power  to  the  governor.  Ingram  v. 
State,  39  Ala.  247;  s.  c,  84  Am.  Dec, 
,  782.  See  Santo  v.  State,  2  Iowa  165; 
s.  c,  63  Am.  Dec.  487. 

But  it  has  been  held  In  Indiana  that 
the  right  to  manufacture  and  sell  intoxi- 
cating liquor  is  protected  by  the  btate 
constitution,  and  that  an  act  of  the 
legislature  prohibiting  it  is  unconsti- 
tutional and  void.  See  Beebe  v.  State, 
6Ind.  501;  s.  c,  63  Am.  Dec  391. 

Taxing  Business. — A  statute  imposing 
a  tax  upon  the  business  of  trafficking  in 
intoxicating  liquors,  may  provide  for 
its  collection  by  the  treasurer  of  the 
county  as  other  taxes  are  coltectedj, 
may  impose  penalties  for  its  nonpay- 
ment, and  for  the  refusal  engaged  in. 
the  business  on  demand  of  the  accessory 
to  sign  and  verify  the  statement  of  cer- 
tain return  required  by  the  statute. 
And  for  any  injury  done  him  in  his 
property,  such  provisions  do  not  de- 
prive the  citizen  of  the  due  course  of 
law  secured  to  him  by  section  16  of  the 
Ohio  bill  of  rights;  nor  are  they  in- 
hibited by  the  fourteenth  amendment 
of  the  constitution  of  the  United  States 
as  a  deprivation  of  property  without 
due  process  of  law.  Adler  v.  Whit- 
beck,  44  Ohio  St.  539;  Anderson  v.^ 
Brewster,  44  Ohio  576;  s.  u.,  7  W.  Rep. 
210. 

Requiring  Removal  of  Curtains, 
Screens,  etc. — A  statute  requiring  that 
at  times,  when  places  where  liquor  is 
sold  must  be  kept  closed,  curtains, 
screens,  etc.,  obstructing  the  view  from 
the  street,  etc.,  shall  be  removed,  does 
not  conflict  with  the  fourteenth  amend- 
ment to  the  federal  constitution,  pro- 
viding that  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due 
process  of  law.  Robinson  ».  Haug 
(Mich.),  s.  c,  38  N.  W.  Rep.  668;  State 
V.  Doyle,  15  R.  I.  325. 

Same — Preventing  Sale  on  Sunday.— 
Ch.492  of  April  23rd,  1885  (R.  I.  Pub- 
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But  those  liquor  laws  which  are  so  framed  as  to  submit  one  to 
the  will  of  his  neighbor  are  unconstitutional,  because  repugnant 
to  the  provisions  of  the  constitution  for  a  protection  of  liberty 
and  property. '^  Thus,  a  law  which  authorizes  officers  to  close 
up  places  for  the  sale  of  liquor,  found  open  on  certain  days  and 
at  certain  hours  in  violation  of  the  law,  and  to  arrest  the  offender 
•without  a  warrant  is  in  violation  of  the  constitutional  pro- 
vision prohibiting  interference  with  persons  or  property  without 
due  process  of  law  and  the  issuance  of  warrants  unsupported  by 
oath.**  And  a  statute  authorizing  imposition  of  a  fine  with 
alternative  of  imprisonment,  in  case  of  nonpayment  against  an 
owner  of  intoxicating  liquors,  is  unconstitutional  if  it  does  not 
provide  for  an  indictment,  information  or  complaint  in  which  a 
specific  offence  is  charged  against  him  so  that-  it  can  be  put  upon 
record  and  traversed,  or  an  issue  joined  thereon  and  tried  in  due 
course  of  the  law.^ 

g.  Right  to  Trial  by  JurV. — In  all  criminal  matters,  the  right 
of  the  defendant  to  a  trial  by  a  jury  of  his  peers  is  of  ancient 
standing,*  and  is  secured  by  the  constitution  of  the  United 
States,^  and  by  most,  if  not  all,  of  the  State  constitutions.     Yet 


Laws),designed  to  prevent  sales  of  liquor 
on  Sunday  bj  licensed  dealers.which  re- 
quires onlv  those  obstructions  to  be  re- 
moved that  maj'  prevent  a  clear  view  of 
the  interior,  through  the  window,  of  the 
premises  by  the  passer  by,  is  not  uncon- 
stitutional because  it  does  not  define 
what  constitutes  an  obstruction  within 
the  meaning  of  the  act.  State  v.  Doyle. 
15  R.  I.  325. 

EevoMns  License. — A  statute  which 
makes  it  the  duty  of  the  mayor  and 
council  to  revoke  the  license  upon  con- 
viction of  the  licensee  of  sny  violation 
of  any  law,  pertaining  to  the  sale  of 
liquors,  is  not  unconstitutional  as  tak- 
ing property  without  due  process  of 
law,  because  a  license  is  subject  to  the 
control  of  the  government,  and  lacks 
the  essential  elements  of  a  vested  right 
or  property.  Martin  v.  State,  23  Neb. 
371-      - 

1.  People  V.  Haug  (Mich.),  37 
N.  W.  Rep.  21;  Wynehamer  v.  People, 
'3  N.  Y.  378;  People  v.  Toynbee,  20 
Barb.  (N.  Y.)  168;  s.  c,  2  Park.  Cr. 
Cas.  (N.  Y.;,329;  11  How.  (N.  Y.)  Pr. 
289;  People  V.  Quant,  2  Park.  Cr.  Cas. 
(N.Y.)4io;s.c.,  12  How.  (N.  Y.)  Pr.83. 

Thus,  the  provisions  of  a  law  leaving 
it  discretionary  with  a  municipal '  board 
to  deprive  a  person  of  the  right  of  sell- 
ing, and  thus  provide  judgment  as  to 
his  unfitness,  is  unconstitutional.  Peo- 
ple ex  rel;  Robison  v.  Miner  (Mich.), 
37  N.  W.  Rep.  21. 
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Certain  portions  of  §§  i,  6,  7,  10,  12 
16, 17  and  25  of  the  act  to  prevent  intem- 
perance, pauperism  and  crime  (N.  Y. 
Laws,  1855,  p.  340,  ch.  231,  which  was 
repealed  by  2  L.  1857,  p.  416,  ch.  528, 
§  33)  h-eld  repugnant  to  the  provisions 
of  the  constitution  for  the  protection  of 
liberty  and  propertv  People  v.  Toynbee, 
20  Barb.  (N.  Y.)  168;  s.  c„  2  Park.  Cr. 
Cas.  (N.  Y.)329;  11  How.  (N.  Y.)  Pr. 
289;  People  V.  Quant,  2  Park.  Cr.  Cas. 
(N.  Y.  410;  s.  u.,  12  How.  (N.  Y.)  Pr. 
83;  Wynehamer  v.  People,   13  N.  Y. 

378- 

2.  Baldwin  v.  State,  82  111.  162;  Peo- 
ple V.  Haug  (Mich.),  37  N.  W. 
Rep,  21. 

Closing  Saloons  by  Force. — Any  or- 
dinance of  law  which  authorizes  the 
authorities  of  a  town  to  close  a  saloon 
or  grocery  by  force,  without  having  it 
first  judicially  declared  a  nuisance,  and 
ordered  to  be  abated,  is  unconstitu- 
tional.    Baldwin  v.  State,  82  111.  162. 

3.  Fisher  v.  McGirr,  67  Mass.  (i 
Gray)  i;  s.  c,  61  Am.  Dec.  381. 

4.  Magna  Charta — Provisions  In. — 
This  right  constitutes  one  of  the  funda- 
mental articles  of  Magna  Charta,  in 
which  it  is  declared,  '■^nullus  homocafi- 
atur,  nee  imprisonetur,  out  exulet,  out 
aliquo  modo  destruator,  etc.;  nisi  per 
legale  judicium  farium  suorum,  vel 
per  legem  terra." 

5.  The  constitutional  guarantee  of  a 
right  of  trial   by  jury  in   the    federal 
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it  has  been  held  that  a  statute  declaring  a  building,  where  unlaw- 
ful sales  of  intoxicating  liquors  are  made,  a  public  nuisance,  and 
allowing  any  citizen  of  the  county  to  maintain  a  bill  for  an  in- 
junction, is  not  unconstitutional  as  violating  this  right  of  trial  by 
jury.^  An, act  requiring  the  forfeiture  of  license  where  place  is 
unlawfully  kept,  is  not  unconstitutional  because  it  gives  to  the 
district  court  power  to  condemn  prohibited  liquors,  whatever 
their  value  maybe;*  and  an  act  providing  for  the  cancellation 
by  a  board  of  excise,  of  licenses  granted  for  the  sale  of  intoxi- 
cating liquors,  is  not  in  contravention  of  the  constitutional  pro- 
vision preserving  the  right  of  trial  by  jury,  because  the  power  to 
license  and  to  cancel  license  is  vested  in  the  legislature,  and  the 
mode  and  manner  in  which  it  shall  be  done  rests  in  its  discretion.* 
But  a  statute  allowing  a  person  to  be  convicted  before  a  justice 
by  a  jury  of  six  persons,  for  selling  liquor  without  a  license  has 
been  held  to  contravene  the  constitutional  guaranty  that  "  trial 
by  jury  shall  be  as  heretofore."  * 
'  It.  Notice — Right  to  be  Informed  as  to  Nature,  etc.,  of 
Action. — It  is  a  well  established  principle  that  every  defendant  is 
entitled  to  a  notice  of  the  nature  of  the  action  pending  against 
him,    which    may   affect    the  privileges  or  property.      A  license 


constitution  is  restricted  to  tlie  federal 
courts,  and  tlie  States  may,  if  they 
clioose,  provide  for  the  trial  of  all  of- 
fences against  the  State,  as  T*ell  as  for 
the  trial  of  civil  causes  in  such  courts, 
without  the  intervention  of  a  jury  or  by 
a  jury  differing  from  that  known  as  the 
common  law  jury.  See  Hurtado  v. 
California,  no  U.  8.  516,  533;  bk.  28,  L. 
ed.  232;  Munn  v.  Illinois,  94  U.  S.  (4 
Otto)  113;  bk.  24,  L  ed.  77;  Walker  v. 
Sauvinet,  92  U.  S.  (2  Otto)  90;  bk.  23, 
L.  ed.  678;  Edwards  v.  Elliott,  88  U.  S. 
(21  Wall.)  532;  bk.  22,  L.  ed.  487;  Jus- 
tices V.  Murray,  76  U.  S.  (9  Wall.)  274; 
bk.  19,  L.  ed.6t;8;  Twitchell  w.  Com.,  74 
U.  S.  (7  Wall.)  321;  bk.  19,  L.  ed.  223. 

Bight  to  Trial  by  Jury — Privilege  or 
Immunity. — The  court  say  in  Hurtado 
V.  California,  no  U.  S.  516,  533,  bk.  28, 
L.  ed.  232,  that  "a  trial  by  jury,  insults 
at  common  law  pending  in  State  courts, 
is  not  therefore  a  privilege  or  immunitj' 
of  national  citizenship  which  the  States 
are  forbidden  by  the  fourteenth  amend- 
ment to  abridge.  A  State  cannot  de- 
prive a  person  of  his  property  without 
due  process  of  law,  but  this  does  not 
necessarily  imply  that  all  trial  from  the 
State  courts,  effecting  the  property  of 
persons,  must  be  by  jur^",  this  require- 
ment of  the  constitution  is  met  if  the 
trial  is  had  according  to  the  settled 
course  of  judicial  proceedings.  'Due 
process   of  law'  is  process  according  to 


the  law  of  the  land;  this  process  in  the 
State  court  is  regulated  by  the  law  of 
the  State."  That  a  jurj'  trial  is  not 
essential  "to  due  process  of  law,"  see 
full  discussion,  2  Hare  Am.  Const.  L. 
858,  864. 

1.  Littleton  v.  Fritz,  65  Iowa  488;  s. . 
c,  54  Am.  Rep.  19. 

Nuisance — Criminal  Character — Eifect 
on  Abatement. — The  court  say,  in  the . 
case  of  Littleton  v.  Fritz,  65  Iowa  488; 
s.  c,  54  Am.  Rep.  19,  that  the  fact  that, 
a  nuisance  is  a  crime  and  punishable  as 
such,  does  not  deprive  equity  of  its 
jurisdiction  to  restrain  and  abate  it  by 
injunction.  See  Minke  v.  Hopeman,  87 
111.  450;  s.  c,  29  Am.  Rep.  63;  People 
V.  St.  Louis,  10  111.  (5  Gilm.)  351;  s.  c, 
48  Am.  Dec.  339;  Attornej'  General  v. 
Hunter,  i  Dev.  (N.  C.)  Eq.  12.  See 
also  Richards  v.  Holt,  61  Iowa  529; 
Faucher  v.  Grass,  60  Iowa  505;  Shiras 
V.  piinger,  50  Iowa  571;  ».  c,  32  Am. 
Rep.  138;  Ewell  v.  Greenwood,  36  Iowa 
377;  State  V.  Iron  Cliffs  Co.,  54  Mich. 
350;  Catlin  V.  Valentine,  9  Paige  Ch. 
(N.  Y.)  575;  s.  c,  38  Am.  Dec.  567. 

2.  The"  reason  for  this  is  because  the 
right  of  trial  by  jury  is  not  invaded; 
the  act  reserving  the  right  of  appeal  to 
the  court  of  common  pleas.  State  v. 
Fitzpatrick  (R.  I.),  11  Atl.  Rep.  773- 

3.  People  V.  Board  of  Commissioners, 
59  N.  Y.  92. 

4.  Com.  V.  Saal,  10  Phila.  (Pa )  496. 
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law  which  requires  notice  to  a  defendant  and  trial  is  not  open 
to  the  constitutional  objection  that  it  authori2es  a  forfeiture  "or 
destruction  of  property  without  notifying  the  defendant  or  with- 
out trial,  and  as  a  penalty  for  crime  which  need  not  be  proved.' 
But  a  statute  concerning  the  manufacture  and  sale  of  spirituous 
and  intoxicating  liquors,  which  does  not  require  the  name  of  any 
person  keeping  or  depositing  the  liquors  with  intent  to  sell,  to 
be  named  in  the  complaint  or  in  the  search  warrants  for  the 
liquors,  is  void.*  And  a  statute  which  authorizes  imposition  of  a 
fine,  with  alternative  of  imprisonment  in  case  of  nonpayment, 
against  the  owner  of  intoxicating  liquors,  is  unconstitutional  if  it 
does  not  provide,  for  an  indictment,  information  or  complaint  in 
which  a  specific  offence  is  charged  against  him,  so  that  it  can  be 
put  on  record  and  traversed,  or  an  issue  joined  thereon  and  tried 
in  due  course  of  law.* 

i.  Statutes  Relating  to  Evidence  ;  Presumptions,  etc. 
— Liquor  laws  providing  that  proof  of  finding  the  liquor  named 
in  the  statute  in  the  possession  of  the  accused,  in  any  place  ex- 
cept his  private  dwelling  house  or  its  dependencies  shall  be  re- 
ceived and  acted  upon  as  presumptive  evidence  that  such  liquor 
was  kept  or  held  for  sale  contrary  to  the  provisions  of  the  act, 
is  not  unconstitutional  on  the  ground  that  it  presumes  the  guilt 
of  the  accused;*  and  a  statute  providing  that  the  notorious 
character  of  the  building,  place  or  tenement,  shall  be  evidence 
that  such  premises  are  nuisances  within  the  meaning  of  the  stat- 

1.  Santo  V.  State,  2  Iowa  165;   s.  c,  accusation.     The  general  assembly  had 

63  Am.  Dec.  487;  see  State  v.  Kane,  15  power  before  the  amendment,  not  only 

R.  1. 395.  to    prohibit    the    sale    of   intoxicating 

In  furtherance   of    the    fifth  amend-  liquors  for  a  beverage,  but  also  to   re- 

ment  to   the   R.   I.  const.,  Pub.  Laws  strict  and  regulate  their  sale  for  other 

R    I.,  ch.  596,  were  passed.     Section    i  purposes.     State  w.  Kane,  15  R.  I.  395. 

prohibits  the  manufacture,  etc.,  of  any  2.    Fisher   v.    McGirr,   67    Mass.    (i 

intoxicating   liquor,    to   be    used    as   a  Gray)  i;  s.  c,  6i  Am.  IJec.  381. 

beverage,  for  the  purpose' of  sale  and  The   court   say  that   §  14,  Mass.  St.,, 

delivery  within    the    State,   etc.     Sec-  1852,  ch.  322,  concerning  the  manufac- 

tion  15  gives  the  form  for  a  complaint,  ture  and  sale  of  spirituous  and  intoxi- 

omitting    ''and    delivery,"    but    alleg-  eating    liquors,  violates  the  provisions 

ing  the  keeping  to  be  "without  lawful  of  the  declaration  of  rights,  in   that  it, 

authority"  and   "against    the    statute."  provides  for  the  destruction  of  private 

He.ld,    this     complaint     unmistakably  property,   and    the   punishment   of   its 

informs   the   defendant   of    the   nature  owner    or    keeper,    without    his   being 

and  cause  of  the  accusation,  and  meets  duly  charged  with  any  offence  or  being 

the   requirements  of    art.    i,  §    10,    of  summoned,  unless  known  to  the  officer 

the  State  constitution.     "In   all   crim-  to   appear  before  the  magistrate,  and 

inal  prosecutions  the   accused  shall  en-  without  giving  him  opportunity  to  de- 

]oy  the  right     ...     to   be   informed  fend    and    meet  the   witnesses    against 

of  the  nature  and   cause  of  the   accu-  him    face  to   face,   and   providing  for 

sation."     State  v.  Kane,  15  R.  I.  395.  local  proof  and  trial  'of  the  offence  of 

Act  May  27th,  1886,  §  15,  prohibiting  keeping  the  liquors  with  intent  to  sell, 

sales  of  intoxicating  liquors,  is  not  re-  Fisher  v.  McGirr,  67  Mass.  (i  Gray)  i; 

pugnant  to   State  const.,  art.   i,  §    10,  ».  c.  61  Am.  Dec.  381. 

■which  declares    that    in    all    criminal  3.   Fisher   v.   McGirr,    67    Mass.   (i 

prosecutions   the   accused  shall  be  in-  Gray)  i;  s.  c,  61  Am.  Dec.  381. 

formed  of  the  nature  and  cause  of  the  4.    Santo  v.  State,  2  Iowa  165;   s.  c, 
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ute  defining  common  nuisances,  and  that  it  shall  not  be  necessary 
to.  prove  an  actual  sale  of  intoxicating  liquors  therein,  does  not 
conflict  with  the  constitutional  provision  securing  to  citizens  the 
right  to  be  confronted  with  witnesses. ^  A  statute  which  im- 
poses a  penalty  for  keeping  a  place  in  which  it  is  reputed  that  in- 
toxicating liquors  are  kept  for  sale  is  not  '  unconstitutional.^ 
The  statute  treats  such  a  reputation,  where  clearly  established,  as 
decisive  evidence  that  liquors  are  in  fact  kept  there  for  sale,  but 
the  defendant  is  at  liberty  to  show  that  the  reputation  is  un- 
founded.^ And  a  law  providing  that  where  a  person  is  seen  to 
drink  intoxicating  liquors  on  the  premises  of  one  who  has 
simply  a  license  to  sell  liquors,  not  to  be  drunk  on  his  premises, 
it  shall  be /m«a  yacz>  evidence  that  the  liquor  was  sold  by  the 
occupant  or  his  agent  with  the  intent  that  the  same  sh^all  be 
drunk  thereon,  does  not  violate  the  constitutional  guarantee  of 
due  process  of  law  or  trial  by  a  jury.*  And  a  statute  providing 
that  "  no  allegations  of  any  kind  need  be  averred  or  proved  in  any 
complaint "  under  a  law  forbidding  the  sale  of  liquors,  has  been 
held  not  to  violate  any  constitutional  right  of  the  accused.^ 

But  a  liquor  law  is   unconstitutional  which  throws  the  burden 
of  proof  on    the    owner  of'  liquors,  and    authorizes  forfeiture  in 


63  Am.  Dec.  487;  State  v.  Higgins,  13 
R.  I.  330;  s.  c,  43  Am.  Rep.  26,  and 
note. 

X.  State  V.  Waldron  (R.  I.),  14  Atl. 
Rep.  847;  s.  c,  23  Am.  &  Eng.  Corp. 
Cas.  288;  State  w.  Wilson  (R.  I),  i  New 
Eng.  Rep.  888. 

The  reason  for  this  seems  to  be  that 
it  is  the  fact  that  the  reputation  exists 
■which  is  put  in  proof  and  the  persons 
testifying  as  to  this  fact  are  the  wit- 
nesses and  not  the  people  whose  utter- 
ances created  the  reputation.  State  v. 
Waldon  (R.  I.),  14  Atl.  Rep.  847; 
s.  c,  23  Am.  &  Eng.  Corp.  Cas.   288. 

In  R.  I.  Pub.  Stat.,  ch.  So,  §  3, 
providing  the  character  of  the  prem- 
ises shall  be  evidence  of  sale  of  intoxi- 
cating liquors,  "character"  is  synony- 
mous with  "reputation."  State  v.  Wil- 
son (R.  I.),  :  New  Eng.  Rep.  888. 

Right  to  be  Confronted  with  Wit- 
nesses.— It-  is  a  well  established  princi- 
ple of  law  that  in  criminal  cases,  as  a 
general  rule,  the  testimony  of  the  peo- 
ple can  be  given  only  by  witnesses  who 
are  present  in  court.  See  State  v. 
Tiiomas,  64  N.  Car.  74;  Goodman  v. 
State,  Meigs  (Tenn.)  197;  Jackson  v. 
Com.  igGratt.  (Va.)  656. 

Same  —  Documentary  Evidence.  — 
While  the  defendant  is  entitled  to  be 
confronted  with  the  witnesses  against 
him  (see  authorities  last  cited,  and  also 


Johns  V.  State,  55  Md.  350;  Bell  v. 
State,  2  Tex.  App.  216;  s.c.,2,8  Am.  Rep. 
429),  yet  this  rule  does  not  preclude 
such  documentary  evidence  to  estab- 
lish collateral  facts  as  would  be  admis- 
sible under  the  rules  in  common  law  in 
other  cases.  People  v.  Jones,  24  Mich. 
215;  U.  S.  V.  Benner,  Bald.  C.  C.  234; 
U.  S.  V.  Ortega.  4  Wash.  C.  C.  531;  U. 
S.  V.  Little,  2  Wash.  C.  C,  159. 

2.  See  State  v.,  Wilson  (R.  I.),  i 
N.  Eng.  Rep.  888. 

3.  State  V.  Thomas,  47  Conn.  546;  s. 
c,  36  Am.  Rep.  98. 

4.  Auburn  x>.  Merchant  (N.  Y.),  14 
Cent.  Rep.  354;  Commrs.  of.  Excise 
of  Auburn  v.  Merchant,  103  N.  Y.  143; 
s.  c,  57  Am.  Rep.  705;  Com.  v.  Wallace, 
73  Mass.  (7  Gray)  222. 

The  provision  of  Stat.  1855,  ch.  215, 
§  34,  that,  in  prosecutions  for  the  sale 
spirituous  and  intoxicating  liquors,  de- 
livery in  or  from  any  building  or  place, 
other  than  a  dwelling  house,  "shall  be 
deemed  frima  facie  evidence  of  a 
sale,  and  be  punishable  as  such  sale," 
is  constitutional,  and  applies  to  all 
cases  of  such  prosecutions;  bjjt  the 
presumption  is  liable  to  be  rebutted 
by  attending  circumstances,  or  other 
facts.  Com.  v.  Wallace,  73  Mass.  (7 
Gray)  222. 

5.  State  V.  Beswick,  13  R.  I.  211;  s. 
c,  43  Am.  Rep.  26. 
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absence  of  any  evidence  against  him  or  his  property,  or  which 
does  not  provide  for  the  framing  of  an  issue  upon  the  question  and 
a  trial  in  due  course  of  law.^ 

j.  Search  and  Seizure. — A  statute  which  authorizes  an  ofifi- 
cer  to  seize  intoxicating  liquors  under  certain  conditions,  with- 
out a  warrant,  but  which  does  not  purport  to  confer  the  power  of 
search,  is  constitutional.^  Under  such  an  act  it  is  immaterial 
whether  complaint  is  made  before  or  after  the  seizure.^  And  a 
statute  authorizing  a  search  warrant  for  intoxicating  liquors  is 
not  unconstitutional  on  the  ground  that  it  does  not  require  a 
particular  description  of  the  place  to  be  searched  or  of  the -prop- 
erty to  be  seized,  when  it  requires  the  place,  person  and  property 
to  be  described  "as  particularly  as  may  be."*     But  a  liquor  law 


1.  Santo  V.  State,  2  Iowa  165;  s.  c, 
63  Am.  Dec.  519;  Fisher  -v.  McGirr,  67 
Mass.  ( I  Gray)  i;  o.  i; ,  61  Am.  Dec. 
381. 

Forfeiture  of  License. — A  statute  au- 
thorizing forfeitui-e  of  intoxicating 
liquors  seized  by  an  officer  unless  the 
owner  can  prove  that  they  were  law- 
fully kept,  is  unconstitutional  in  that  it 
violates  article  12  of  the  Massachusetts 
declaration  of  rights,  declaring  that  no 
"subject  shall  be  arrested  or  deprived 
of  his  property,  immunities  or  privileges, 
or  of  his  life,  liberty'  or  estate,  but  by 
judgment  of  his  peers,  or  the  law  of  the 
land,"  because  it  throws  the  burden  of 
proof  upon  the  owner,  and  authorizes 
the  forfeiture  of  his  property  in  the  ab- 
sence of  any  evidence  against  him  or  it. 
Fisher  t;.  McGirr,  67  Mass.  (i  Gray)  i; 
s.  c,  61  Am.  Dec.  381. 

2.  State  V.  Intoxicating  Liquors,  58 
Vt.  594;  State  V.  O'Neil,  58  Vt.  140; 
s.  c,  56  Am.  Rep.  556.  See  Gill  v. 
Parker,  31  Vt  610;  State  v.  Comstock, 
27  Vt.  553;  State  V.  Conlin,  27  Vt.  318, 
3^5'  327;  Spalding  v.  Preston,  21  Vt. 
9;  s.  c,  50  Am.  Dec.  68. 

3.  State  V.  Intoxicating  Liquors,  58 
Vt.  594. 

4.  Santo  V.  State,  2  Iowa  165;  s.  c, 
63  Am.  Dec.  487.  See  Fisher  v.  Mc- 
Girr, 67  Mass.  (I  Gray)  i;  s.  u.,  61  Am. 
Dec.  381. 

Fourteenth  section  of  Massachusetts 
statutes  of  1852,  concerning  manufac- 
ture and  sale  of  spirituous  or  intoxi- 
cating liquors,  is  in  conflict  with  the 
fourteenth  article  of  the  declaration  of 
rights  contained  in  the  constitution  of 
that  State,  declaring  that  every  subject 
has  a  right  "to  be  secure  from  all  un- 
reasonable searches  and  seizures  of  his 
person,  his  houses,  his  papers,  and  all 


his  possessions,''  because  the  statute, 
while  it  authorizes  the  issuing  of  a  war- 
rant to  search  dwelling  houses  for 
spirituous  or  intoxicating  liquors,  does 
not  require  the  warrant  nor  the  com- 
plaint therefor  to  state  that  such 
liquors  are  kept  by  the  person  named, 
nor  does  the  statute  limit  the  officer's 
right  of  seizure  to  articles  described  by 
quantity,  quality  or  marks,  or  restrict 
his  power  of  seizure  to  liquors  kept  for 
sale.  The  statute  is  furtlier  objection- 
able because,  on  complaint  being  made 
that  any  such  liquors  are  kept  in  any 
store,  warehouse,  or  other  place  for 
sale,  a  warrant  must  issue  for  the  seiz- 
ure and  removal  of  all  liquors  therein, 
whether  kept  for  sale  there  or  not.  The 
statute  was  also  held  to  be  repug- 
nant to  other  provisions  of  the  funda- 
mental law  of  the  statute.  Fisher  v. 
McGirr,  67  Mass.  (i  Gray)  i;  s.  c,  61 
Am.  Dec.  381. 

Froceedlngs  in  Rhode  Island  for  the 
seizure  of  liquors  unlawfully  kept  are 
not  subject  to  articles  4-7,  in 
amendment  of  the  federal  constitution, 
these  articles  being  limited  to  their 
operation  to  the  government  of  the 
United  States.  State  -v.  Fitzpatrick 
(R.  I.),  It  Atl.  773. 

Requiring  Removal  of  Screens,  etc. — 
Michigan  act,  1887,  No.  313,  §  31,  re- 
quiring that  at  times,  when  places  where 
lic|uor  is  sold  must  be  kept  closed,  cur- 
tains, screens,  etc.,  obstructing  the 
view  from  the  street,  etc.,  shall  be  re- 
moved, does  not  conflict  with  Const., 
art.  6,  §  26,  providing  that  the  persons, 
houses,  papers,  and  possessions  of  every 
person,  shall  be  secure  from  un- 
reasonable searcl^es  and  seizures.  Rob- 
ison  V.  Haug  (Mich.),  38  N.  W.  Rep. 
668. 
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in  conflict  with  constitutional  prohibition,  concerning  unreason- 
able search  and  seizure,  is  invalid.* 

k.  Property  Rights  Generally— Compensation.— It  has 
recently  been  held  by  the  Supreme  Court  of  the  United  States,  that 
a  State  has  the  right  to  prohibit  or  restrict  the  manufacture  of  in- 
toxicating liquors  within  her  limits ;  to  prohibit  all  sales  and 
traffic  in  them  in  said  State ;  to  inflict  penalties-for  such  manu- 
facture and  sale ;  and  to  provide  regulations  for  the  abatement 
as  a  common  nuisance  of  the  property  used  for  such  forbidden 
purposes;  and  that  such  legislation  by  a  State  is  a  clear  exercise 
of  her  undisputed  police  power  which  does  not  abridge  the  privi- 
leges or  immunities  of  the  citizens  of  the  United  States,  nor  de- 
prive any  person  of  property  without  due  process  of  law,  nor  in  any 
way  contravene  any  provision  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  which  provides  that  "  no  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  imrhunities  of  the  citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law."  *  While  it  is  undoubtedly  true  that  the  State, 
when  providing  by  legislation  for  the  protection  of  the  public 
health,  the  public  morals  or  the  public  safety  is  subject  to  the 
paramount  authority  of  the  constitution  of  the  United  States, 
and  may  not  violate  rights  secured  or  granted  by  that  instru- 
ment, or  interfere  with  the  execution  of  the  powers  confided  to 
the  general  government,*  yet  it  belongs  to  the  legislative  depart- 
ment to  exert  what  are  known  as  the  police  powers  of  the  State, 
and  to  determine  primarily  what  measures  are  appropriate  or 
needful  for  the  protection  of  the  public  morals,  the  public  health 
or  the  public  safety,  subject  to  the  power  of  the  courts  to  ad- 
judge whether  any  particular  law  is  an  invasion  of  the  rights  se- 
cured by  the  constitution.*  A  State  government  does  not  inter- 
fere with  nor  impair  anyone's  constitutional  rights  of  liberty  or  of 
property,  where  it  determines  that  the  manufacture  and  sale  of 
intoxicating  drinks  for  general  or  individual  use  as  a  beverage  are 

1.  See  Fisher  v.  McGirr,  67  Mass.  (i  son,  128  U.  S.  i;  s.  c,  23  Am.  &  Eng. 
Gray)  i;  s.  c,  61  Am.  Dec.  381.  Corp.  Cas.   221.     See  also   Pearson  v. 

Thus,  §    14,   Mass.     Stat.    1852,    ch.  International  Distillery,  72  Iowa  348. 

322,  concerning  the   manufacture  and  3.  See    Morgan    Steamship    Co.    v. 

sale    of   spirituous     and     intoxicating  Louisiana  Board  of  Health,  118  U.  S. 

liquor,  violates  the  declaration  of  rights,  455;   bk.  30,  L.   ed.  237;   Yiclc  Wo  ii. 

because  it  does  not   limit  the   officer's  Hopkins,  118  U.   S.  356;  bk.  30,  L.  ed. 

authority   and   right   of  seizure  to  the  220;  ]*^ew  Orleans  Gas  Co.  v.  Louisiana 

liquors  described  in  the  complaint  nor  Light  Co.,  115  U,  S.  650;  bk.  29,  L.  ed. 

to  those  intended  for  sale,  but  directs  516;    Walling    v.     Michigan,    116  U. 

him  to  seize  any   liquors  found  in  the  S.    446;   bk.   29,   L.   ed.  691;    Hanm- 

place     described     in     the     complaint,  bal  &  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 

Fisher  t;.  McGirr,  67  Mass.  (i  Gray)  i;  (5  Otto)  465;  bk.  24,  L.  ed.   527;  Hen- 

s.  c,  61  Am.  Dec.  381.  derson  v.  Ma^'or  of  New  York,  92  U. 

2.  See  Mugler  v.  Kansas,   123  U.   S.  S.  (2  Otto)  259;  bk.  23,  L.  ed.  543. 
623,  664;  bk.  31,  L.  ed.  205;  s.  c,  18  Am.  4.  Mugler  -u.  Kansas,  123  U.   S.  623, 
&  Eng.  Corp.  Cas.  614;  Kidd   v.   Pear-  664;  bk.  31,  L.  ed.  205. 
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or  may  become  hurtful  to  society,  and  constitute,  therefore,  a 
business  in  which  no  one  may  lawfully  engage.^ 

/.  Regulation  of  Commerce. — Congress  ha.s  the  absolute 
power  to  regulate  commerce  between  the  States  and  foreign 
countries,  but  where  congress  fails  to  make  any  regulation  on 
the  subject,  it  is  thought  that  the  traffic  in  an  article  may  be 
lawfully  regulated  by  the  State,  as  soon  as  it  is  landed  in  its  terri- 
tory, and  a  tax  imposed  upon  it  or  a  license  required,  or  its  sale 
altogether  prohibited,  according  to  the  policy  which  the  State 
may  suppose  to  be  its  interest  or  duty  to  pursue.* 

If  the  effect  of  a  State  law,  enacted  without  previously  obtain- 
ing the  consent  of  congress  for  the  purpose  of  protecting  the 
people  of  the  State  against  the  evils  of  intemperance,  is  to 
regulate  interstate  commerce,  it  is  unconstitutional.* 


1.  Kidd  V.  Pearson,  128  U.  S.  i;  bk. 
32,  L.ed.  346;  Muglerw.  Kansas,  123  U. 
S.  623,  664;  bk.  31,  L.  ed.  205.  See  La 
Croix  V.  Fairfield  Co.  Commrs.,  50 
Conn.  321;  s.  c,  47  Am.  Rep.  648;  Mc- 
Lean V.  Leicht,  69  Iowa  401 ;  Fisher  v. 
McGirr, 67  Mass.  (i  Gray)  i;  s.  c,  61 
Am.  Dec.  381;  Hall  v.  Commrs.  of  Ex- 
cise, 31  How.  (N.  Y.)  Pr.  331,  note;  In 
re  De  Vaucene,  31  How.(N.  Y.)  Pr.  289; 
Peoples.  Krushaw,  31  How.  (N.  Y.)  Pr. 
344,  note;  Anderson  v.  Brewster,  44 
Ohio  St.  576;  Adler  v.  Whitbeck,  44 
Ohio  St.  539. 

"Dow  LlcLuor  Law." — What  is  known 
as  the  Dow  liquor  law,  it  has  been  said, 
does  not  in  its  application  to  persons, 
who  for  a  time  long  prior  to  its  enact- 
ment have  been  engaged  in  trafficking 
in  intoxicating  liquors,  and  have  had  a 
large  amount  of  property  invested  in 
the  business  impair  their  vested  rights. 
Adler  v.  Whitbeck,  44  Ohio  St.  539. 
The  same  court  say  in  another  case 
that  this  law  creating  a  lien  upon 
reality  upon  which  a  saloon  is  estab- 
lished for  the  amount  of  the  license  im- 
posed by  the  statute,  is  not  in  violation 
of  the  section  of  the  State  constitution 
which  declares  that  private  property 
shall  be  held  invalid.  Anderson  v. 
Brewster,  44  Ohio  St.  586. 

A  statute  authorizing  seizure  and 
forfeiture  of  intoxicating  liquors  has 
been  said  not  to  be  obnoxious  of  that 
part  of  the  constitution  prohibiting  the 
taking  of  private  property  for  public  use 
without  making  compensation  therefor; 
because  if  such  intoxicating  liquor  can 
be  rightfully  taken  at  all,  is  on  the  ground 
that  they  are  illegally  kept  and  constitute 
a  de  facto  nuisance,  in  which  case  their 
owner  is  not  entitled  to  any  compensa- 


tion.    Fisher  v.   McGirr,  67    Mass.    (i 
Graj')  i;  s.  c,  61  Am.  Dec.  381. 

A  statute  providing  for  the  revocation 
of  a  license  granted  for  the  sale  of  in- 
toxicating liquors  and  revocable  in 
terms,  is  not  unconstitutional  as  im- 
pairing the  obligation  of  contracts,  or 
taking  away  property  rights,  without 
compensation  and  due  process  of  law. 
La  Croix  v.  Fairfield  Co.  Commrs.,  50 
Conn.  321;  s.  c,  47  Am.  Rep.  648. 

2.  License  Cases,  46  U.  S.  (5  How.) 
504;  bk.  12,  L.  ed.  256. 

A  State  law  cannot  prohibit  the  intro- 
duction of  imported  liquors  into  the 
State  and  their  sale  in  the  original 
cask  or  package,  because  this  would  be 
to  prohibit  what  congress,  in  its  regula- 
tion of  commerce,  permitted.  State  v. 
Allmond,  2  Houst.  (Del.)  612,,  635; 
State  V.  Robinson,  49  Me.  285;  Bradford 
*.  Stevens,  76  Mass.  (io  Gray)  379, 
381;  Lincoln  v.  Smith,  27  Vt.  328,  335; 
License  Cases,  46  U.  S.  (5  How.)  504; 
bk.  12,  L.  ed.  256;  Brown  v.  Maryland, 
25  U.  S.(i2  Wheat.)  419;  bk.  6,  L.  ed.  678. 

In  the  License  Cases,  46  U.S. (5  How.) 
504;  bk.  12,  L.  ed.  256,  the  court  say 
that  "if  the  State  law  in  question  came 
in  collision  with  those  acts  of  congress, 
and  prevented  or  obstructed  the  im- 
portation of  sale  of  this  article  b^'  the 
importer  in  the  original  cask  or  vessel 
in  which  they  were  imported,  it  would- 
be  the  dutj'  of  this  court  to  declare 
them  void.  .  .  .  These  State  laws 
act  altogether  upon  the  retail  or  domes- 
tic traffic  within  their  respective  bor- 
ders. They  act  upon  the  article  after  it 
is  passed  the  line  of  foreign  commerce 
and  become  a  part  of  the  general  mass 
of  property  in  the  State." 

3.  Bowman  v.  Chicago  &  N.  W.  R. 
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A  State  legislature  may  properly  prohibit  the  manufacture  of 
intoxicating  liquors  in  such  State,  and  the  fact  that  the  statute 
fails  to  distinguish  between  sales  within  and  those  without  the 
State,  or  that  the  manufacturer  intends,  at  his  convenience,  to 
export  the  liquor  so  manufactured  to  foreign  states  or  countries, 
will  not  render  the  act  obnoxious  to  the  objection  that  it  is  a 
regulation  of  interstate  commerce.^ 

A  statute  prohibiting  any  person  from  being  a  retailer  or  seller 
of  spirituous  liquors  within  the  State,  in  less  quantity  than 
twenty-eight  gallons,  is  not  repugnant  to  that  clause  of  the  fed- 
eral constitution  which  gives  to  the  general  government  the 
power  to  regulate  commerce  with  foreign  powers  and  amongst 


Co.,  125  U.  S.  465;  bk.  31,  L.  ed. 
700;  s.  c,  23  Am.  &  Eng.  Corp.  Cas. 
236. 

FroMbiting  Importation  of  Intoxicat- 
ing Liquors.— Thus  a  statute  which  in 
eflfect  forbids  common  carriers  to  bring 
intoxicating  liquors  into  the  State  from 
any  other  State  or  territory,  without 
first  having  been  furnished  with  a  cer- 
tificate under  the  seal  of  the  auditor  of 
the  county,  to  which  it  is  to  be  trans- 
ported, certifying  that  the  consignee  is 
authorized  to  sell  intoxicating  liquors  in 
the  county,  is  in  conflict  with  the  pro- 
visions of  the  federal  constitution  pro- 
hibiting State  legislation  regulating 
interstate  commerce.  Bowman  W.Chi- 
cago &  N.  W.  R.  Co.,  125  U.  S.  465; 
bk.  31,  L.  ed.  700;  s.  c,  23  Am.  &  Eng. 
Corp.  Cas.  236. 

1.  Pearson  v.  International  Distillerj', 
72  Iowa  348;  State  v.  Stucke'r,  58  Iowa 
,  469;  State  V.  Fltzpatrick  (R.  I.)  11  Atl. 
Rep.  767;  Kidd  v.  Pearson,  128  U.  S.  i; 
bk.  32,  L.  ed.  346;  s.  c,  23  Am.  &  Eng. 
Corp.  Cas.  221. 

The  application  of  a  statute  allowing 
purchasers  of  intoxicating  liquors,  ille- 
gally sold,  to  recover  the  purchase 
money  by  action,  to  a  case  where  the 
vendor  is  a  resident  of  another  State,  is 
not  a  violation  of  the  constitution  of  the 
United  States  as  regulating  or  restrain- 
ing commerce  between  the  States.  Con- 
nolly V.  Scarr,  72  Iowa  223. 

Discrimination — Home  Products — Un- 
constitutionality of  Statute — ^Severance. 
— In  the  case  of  State  v.  Marsh,  37  Ark. 
356,  it  was  held  that  the  first  section  of 
the  Arkansas  act  of  March  6th,  1879, 
regulating  the  sale  of  liquor  in  that 
State,  is  not  in  any  proviso  in  conflict 
with  the  constitution  of  the  United 
States,  but  that  section  fifteen  of  the  act 
is,  as  it  reads,  in  conflict  with  that  pro- 
vision of  the   constitution  which  em- 


powers congress  to  regulate  commerce 
with  foreign  nations  and  between  the 
States;  because  it  undertakes  to  dis- 
criminate in  favor  of  wines  made  of  the 
products  of  that  State,  and  against 
those  of  other  States;  that  the  legislature 
has  no  power  to  make  such  discrimi- 
nation; but  that  the  constitutional  part 
of  the  section  being  separable  from  the 
unconstitutional,  the  latter  will  be  treat- 
ed by  the  courts  as  stricken  out,  and  the 
section  read  without  the  discriminating 
provision.  > 

Same — Statutory  Construction-  Geor- 
gia Act.-^In  the  case  of  ex  parte  Kin- 
nebrew,  35  Fed.  Rep.  52,  Judge  Pardee 
held  that  the  Georgia  local  option  act  of 
September  i8th,  1885,  which,  after  pro- 
hibiting the  sale  of  intoxicating  liquor, 
provides  "  that  nothing  in  this  act  shall 
be  so  construed  as  to  prevent  the  manu- 
facture, sale  and  use  of  domestic  wines 
or  cider,"  etc.,  in  excepting  domestic 
wines  from  the  prohibition  it  must  be 
taken  as  also  excepting  other  wines, 
and  so  construed,  is  not  in  violation  of 
the  federal  constitution  which 'gives  to 
congress  the  power  to  regulate  inter-  _ 
state  commerce. 

Same — Ohio  Law. — In  the  case  of 
McGuire  v.  State,  42  Ohio  St.  580,  it 
was  held  that  the  Ohio  statute,  provid- 
ing that  certain  provisions  therein  shall 
"  not  extend  to  the  sale  of  wine  manu- 
factured from  the  pure  juice  of  the  cul- 
tivated grape,  within  this  State,"  was 
held  not  to  be  in  violation  of  the  exclu- 
sively national  control  of  interstate 
commerce. 

Same — Iowa  Statute. — But  in  the  case 
of  State  V.  Stucker,  58  Iowa  496,  the 
supreme  court  of  Iowa  held  that  it  is 
incompetent  to  except  from  the  general 
prohibition  of  the  sale  of  wines  of  those 
made  from  fruit  grown  withm  the  State. 
This,  however,  does  not  seem  to  be  in 
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the  several  States ;  *  neither  is  a  law  limiting  to  the  citizens  of 
the  State  license  to  sell  intoxicating  liquors.* 

m.  Illegal  Discrimination— (i)  Against  Other  States.— \t 
has  been  held  that  the  State,  as  a  police  regulation,  may  prohibit 
the  sale  of  one  kind  of  intoxicating  liquor,  and  allow  the  sale  of 
another  kind,  and  that  the  prohibition  of  wines  made  from  fruit 
.  grown  in  other  States  is  not  unconstitutional  as  being  an  invasion 
of  the  privileges  and  immunities  of  the  citizens  of  another 
State ;  ^  but  the  better  opinion  seems  to  be  that  any  law  which 
discriminates  against  imported  wines  manufactured  from  grapes 
raised  in  any  of  the  other  States,  or  in  foreign  countries,  and  in 
favor  of  wines  manufactured  from  grapes  raised  in  the  State  is 
in  violation  of  the  constitution  of  the  United  States,  and  void.* 
Where  a  law  regulating  the  sale  of  liquors  thus  discriminates 
against  foreign  wines  and  is  therefore  unconstitutional  if  the  un- 
'  constitutional  part  can  be  separated  from  that  which  is  valid, 
such  invalid  part  will  be  treated  by  the  courts  as  stricken  out, 
and  the  law  read  without  the  discriminating  provision.^ 

Where  a  statute  purports  to  make  the  sale  of  domestic  wine 
lawful  and  that  of  wine  imported  from  other  States  unlawful,  the 
.  sale  of  domestic  wines  cannot  be  deemed  unlawful  because  the  dis- 
crimination is  unconstitutional.® 

A  liquor  law  is  not  unconstitutional  because  it  permits  license 
to  sell,  to  be  issued  only  to  residents  of  the  State.' 

(2)  Against  Particular  Persons  or  Liquors. — A  statute  regulat- 
ing the  sale  of  intoxicating  liquors,  which  prohibits,  restricts  or 

harmony  with  Tiernan  v.  Rinker,  102  ous  or  malt  liquors.     And  while  it  may 

U.  S.  (12  Otto)  123.  be,  that  this  legislative  discrimination  is 

1.  Com.  v.  Kimball,  41  Mass.  (24  invalid  so  far  as  concerns  wines  im- 
Pick.)  359;  s.  c,  35  Am.  Dec.  326.  ported   from    other    States,   under  the 

2.  Cohn  V.  Mulcher,  29  Fed.  Rep.  433.  principle   decided   in    Welton   v.   Mis- 

3.  State  V.  Stucker,  58  Iowa  496;  U.  souri,  91  U.  S.  275,  and  followed  by  this 
S.  Const.  4,  §  2.  See  Powell  v.  State,'  court  in  Vines  v.  The  State,  67  Ala.  73 
69  Ala.  10;  McGuire  v.  State,  42  Ohio  — a  point  not  decided — the  rest  of  the 
St.  530;  Tiernan  v.  Rinker,  102  U.  S.  law  would  be  unaffected  thereby,  and 
(12  Otto)  123;  bk.  26,  L.  ed.  103;  Cohn  would  stand. 

V.  Melcher,  29  Fed.  Rep.  433.  5.  State  v.  Marsh,  37  Ark.  356.     See 

4.  McCreary  v.   State,  73   Ala.  480.  Ex  parte  Kinnebrew,  35  Fed.  Rep.  52. 
See  Vines  v.  State,  67  Ala.  73;   State  v.  6.  State  v.  Nash,  97  N.  C.  514. 
Marsh,  37  Ark.  356;  Welton  v.  Mis-  7.  Mette  v.  McGuckin,  i8"Neb.  323; 
souri,  91   U.  S.  (i  ,btto)   275;  bk.  23,  L.  Cohn  v.  Melcher,  29  Fed.  Rep.  433. 

ed.  347;  Exfarte  Kennebrew,  35  Fed.  Thus  it  is  said  that  sections  1523  and 

Rep.  52.                               *  1526  of  the  Iowa  Code  limiting  the  giv- 

It  is  said  in  Powell  v.  State,  69  Ala.  ing  of  license  to  certain  classes  of  citi- 

10:    "Where  an  act  of  the  legislature,  zens  of  Iowa  to  buy  and  sell  liquors  for 

prohibiting  the  sale  or  other  disposition  mechanical,    medicinal,    culinary    and 

of  any  vinous,  spirituous  or  malt  liquors,  sacramental     purposes     only,    do     not 

under  a  penalty,  contains  a  proviso  ex-  abridge  the  privileges  or  immunities  of 

empting  from  the  prohibition  of  the  act  the  citizens  of  the  United  States,  since 

the  sale  of  domestic  wines  manufac-  the  purpose  and  eifect  of  the  act  is  made 

tured  from  grapes  grown  in  this  State,  a  safeguard  against  the  unlawful  selling 

a  discrimination  is  thereby  made  against  of  all  liquors,  and  not  to  discriminate 

wines  made  from  grapes  grown  in  other  against  other  citizens  of  other  States. 

States,  but  not  against  foreign  spiritu-  Kohn  v,  Melcher,  29  Fed.  Rep.  433. 
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confines  to  designated  individuals  the  sale  of  intoxicants  in  a 
particular  district,  is  valid  as  an  exercise  of  the  police  power  of 
the  State.*  A  statute  taxing  the  business  of  selling  liquor  is 
not  unconstitutional  because  not  general  and  uniform  in  its  oper- 
ation in  that  it  does  not  include  manufacturers,  or  manufacturers 
selling  in  quantities  of  one  gallon  or  more  at  a  time.** 

(3)  -Against  Particular  Localities;  Local  and  Special  Laws. — 
It  is  competent  for  the  legislature  to  pass  a  general  law  prohibit- 
ing the  sale  of  intoxicating  liquors,  and  the  fact  that  such  inhi- 
bition is  confined  to  certain  localities,  though  widely  separate, 
does  not  render  it  unconstitutional;*  and  such  a  statute  is  not 
unconstitutional  for  the  reason  that  its  application  is  limited  and 
not  general.*  Where  an  act  of  the  legislature  prohibits  the  sale 
of  liquor  in  a  particular  locality,  it  is  not  essential  to  the  validity 
of  the  act  that  the  locality  should  be  defined  by  the  ordinance  of 
the  city,  town  or  civil  district.^ 


1.  See  Meyers  v.  Baker,  120  111.  567;  s. 
c.,60  Am.  Rep.  580;  Intoxicating  Liquor 
Cases,  25  Kan.  751;  s.  c.,  37  Am.  Rep. 
284;  Sarrls  v.  Com.,  83  Ky.  327;  Stick- 
rod  V.  Com.  (Kv.),  5  S.  W.  Rep.  5S0; 
Keeferw.  Hillsd'ale  (Mich.),  38  N.  W. 
Rep.  ■i']']\In  re  Hauck  (Mich.),  38  N. 
W.  Rep.  269;  Adler  v.  Whitbeck,  44 
Ohio  St.  539;  State  x>.  Duggan,  15  R.  I. 

403- 

In  Cramer  v.  Marx,  64  Pa.  St.  151,  it 
is  said  that  a  statute  prohibiting  the 
sale,  etc.,  "of  any  kind  of  articles  of 
traffic,  spirituous  liquors,  etc.,"  only  ap- 
plies to  the  sale,  of  spirituous  liquors; 
that  this  application  to  all  articles  of 
traffic  would  be  unconstitutional. 

2.  Adler  t).  Whitbeck,  44  Ohio  St.  539. 
See  Senior  t;.Ratterman,44  Ohio  St.  661 . 

3.  Territory  v.  Connell  (Ariz.),  16 
Pac.  Rep.  209;  Howell  v.  State,  71  Ga. 
224;  State  V.  Shroeder,  51  Iowa  197; 
Adler  v.  Whitbeck,  44  Ohio  St.  539; 
State  V.  Berlin,  21  S.  C.  292;  s.  c,  53 
Am.  Rep.  677;  State  v.  Rauscher,  i  Lea 
(Tenn.)  96;  State  v.  Fisher,  33  Wis.  159. 

FroMbltlng  Sale  of  Malt  Liquors — Two 
Mile  Limit. — Thus  a  law  prohibiting  the 
sale  of  malt  or  vinous  liquors  within 
two  miles  of  the  incorporate  limits  of 
any  municipality.  State  v.  Shroeder, 
51  Iowa  197.  And  an  act  prohibiting 
the  selling  of  intoxicating  liquor  within 
four  miles  of  an  incorporated  institu- 
tion of  learning,  although  excepting 
sales  within  the  limits  of  an  unincor- 
porated town,  does  not  contravene  the 
constitutional  provision  which  prohibits 
partial  legislation,  if  it  extends  to  all 
persons  who  may  come  into  like  situa- 
tion. States.  Rauscher,  i  Lea(Tenn.)96. 

A  law  taxing  all  of  a  class  alike,  as 


liquor  dealers  within  five  miles  of  a 
town,  at  one  price,  and  liquor  dealers  at 
wayside  inns  at  a  less  price,  is  not  in- 
valid for  want_^  of  uniformity.  Ter.  v. 
Connell  (Ariz'.),  s.  u.,  16  Pac.  Rep.  209. 

The  legislature  may,  in  providing 
against  the  evils  resulting  from  the  traf- 
fic of  intoxicating  liquors,  levy  a  tax 
upon  such  forms  of  the  traffic  as  in  its 
wisdom  may  seem  best,  without  in- 
fringing the  constitutional  requirement 
that  all  laws  of  a  general  nature  shall 
be  uniform  in  their  operation  through- 
out the  State.  So  held  in  regard  to  the 
law  which,  in  its  provision,  made  dis- 
tinctions as  to  the  regulations  imposed 
on  distilleries  and  breweries  on  the  one 
hand  and  saloons  on  the  other.  Adler 
V.  Whitbeck,  44  Ohio  539. 

There  is  nothing  in  the  Wis.  Stat, 
(laws  of  1872,  ch.  127)  regulating  the 
sale  of  intoxicating  liquors,  which 
shows  an  intention  to  exempt  from  the 
provisions  thereof  any  .portion  of  the 
State.  It  is  co-extensive  in  its  operation 
with  the  original  excise  law  (R.  S.,  ch. 
35),  of  which  it  is  amendatory;  and  no 
municipality  can  be  held  exempt  there- 
from, unless  there  is  something  in  its 
charter  creating  such  an  exemption. 
State  V.  FiSher,  33  Wis.  159. 

4.  Howell  f.  State,  71  Ga.  224.  See 
Senior  T'.  Ratterman,  44  Ohio  St.  661 ; 
Anderson  v.  Brewster,  44  Ohio  St.  576; 
Adler  v.  Whitbeck,  44  Ohio  St.  539. 

The  Ohio  act,  taxing  the  traffic  in  in- 
toxicating liquors,  is  not  in  conflict  with 
the  provision  of  the  constitution,  that 
laws  of  a  general  nature  shall  have  a 
uniform  operation.  Senior  v.  Ratter- 
man, 44  Ohio  St.  661. 

5.  Sarrls  v.  Com.,  83  Ky.327;  United 
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There  is  no  constitutional  objection  to  a  law  which  prohibits 
the  sale  of  liquors  outside  of  town  and  city,  and  permits  its  sale 
under  license  within  towns  and  cities.* 

Laws  regulating  the  sale  of  intoxicating  liquors,  where  other- 
wise valid;  are  not  in  conflict  with  that  article  of  the  constitution 
which  requires  that  all  laws  of  a  general  nature  shall  have  a  uni- 
form operation.^ 

n.  Taxation — (i)  Taxing  Power  and  Legislation  Generally. — 
A  statute  imposing  a  tax  upon  the  retailing  of  spirituous  liquors 
is  not  in  conflict  with  that  clause  of  the  constitution  which  con- 
fers upon  the  legislature  the  power  to  impose  taxes  upon  incomes, 
occupations  and  the  like,^  and  will  not  prevent  the  State,  in  the 
exercise  of  its  sovereign  powers,  from  passing  further  laws  af- 
fecting the  traffic*  A  liquor  license  fee  is  not  a  tax,  and  is 
therefore  not  void  because  it  does  not  conform  to  the  constitu- 
tional restriction  upon  the  taxing  power.'* 

(2)  Taxation  of  Imports;  Discritnination. — A  statute  prohibit- 
ing any  person  from  being  a  retailer  or  seller  of  .  spirituous 
liquors,  in  less  quantities  than  a  specified  number  of  gallons,  un- 
less first  licensed  as  a  retailer  of  spirituous  liquors,  is  not  violat- 
ive of  the  provisions  of  the  federal  constitution  prohibiting  the 
several  States  from  laying  any  duties  of  imposts  upon  imports  or 
exports,  except  such  as  may  be  absolutely  necessary   to  enforce 


States  V.  Ronan,  33  Fed.  Rep.  117;  In 
re  Hoover,  30  Fed.  Rep.  51. 

1.  State  V.  Berlin,  21  S.  C.  295;  s.  c, 
53  Am.  Rep.  677.  See  Davis  -u.  State, 
68  Ala.  58;.  s.  c,  44  Am.  Rep.  12S;  State 
V.  Turner,  18  S.  C.  103;  State  v. 
Mancke,  18  S.  C.  81. 

Exception  in  Favor  of  Towns  and 
Cities. — A  State  statute  providing  that 
no  liquor  license  shall  be  granted  ex- 
cept in  incorporated  cities  or  towns,  un- 
less with  the  consent  of  a  certain 
number  of  freeholders,  is  not  unconsti- 
tutional as  denying  liquor  dealers  in 
counties  equal  protection  of  the  laws, 
under  the  federal  constitution.  United 
States  V.  Ronan,  33  Fed.  Rep.  117. 

Tlie  Georgia  act  of  October  i6th, 
1885,  regarding  the  manner  of  granting 
license  for  the  sale  of  liquors  is  not  un- 
constitutional because  of  discriminating 
in  favor  of  persons  residing  in  incor- 
porate towns,  since  the  statute  provides 
that  such  persons  need  not  obtain  the 
consent  of  their  neighbors,  and  as  to 
them  the  county  commissioners  have  no 
power  to  deny  the  license.  Jn  re 
Hoover,  30  Fed.  Rep.  51. 

The  act  of  congress  of  May  17tli, 
1884,  prohibiting  the  importation,  manu- 
facture and  sale  of  intoxicating  liquors 
in  Alaska,  except  for  mechanical,  me- 

CO 


dicinal  and  scientific  purposes,  concern- 
ing which  latter  the  president  is 
authorized  to  make  proper  regulations, 
is  not  invalid  because  it  applies  only  to 
the  district  of  Alaska,  and  such  statute 
supersedes  or  repeals  all  former  laws  on 
the  subject  of  intoxicating  liquors  in 
Alaska.  Nelson  v.  U.  S.,  30  Fed.  Rep. 
112;  U.  S.  X'.  Nelson,  29  Fed.  Rep.  203. 

Same — Local  and  Special  Laws. — But  a 
statute  establishing  a  license  and  excise 
department  in  certain  cities  of  more  than 
15,000  inhabitants,  and  in  which  the 
granting  of  licenses  was  not  already 
vested  in  a  board  of  excise  or  court  of 
common  pleas,  being  local  and  special, 
is  unconstitutional.  State  v.  Trenton, 
48  N.J.  L.  (19  Vr.)  438;  nom.  Closson 
V.  Trenton,  48  N.  J.  L.  (19  Vr.)  438. 

2.  Groesch  v.  State,  42  Ind.  547;  Mar- 
tin V.  Blattner,  68  Iowa  286. 

3.  See  Napier  v.  Hodges,  31  Tex.  287. 

4.  Reithmiller  v.  People,  44  Mich. 
2S0. 

5.  State  V.  Hudson,  78  Mo.  302.  See 
Pleuler  v.  State,  11  Neb.  547. 

Dram  Shop  Licenses — Police  and  Tax- 
ing Power. — The  license  fee  exacted  by 
the  general  law  regulating  dramshops 
and  the  amendatory  act  of  March  24th, 
1883  (Sess.  acts  1883,  p.  86,  §  3),  is  not 
a  tax.     It  is  a   price  paid   for  the  privi- 
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and  carry  into  effect  those  laws  providing  for  the  peace,  safety, 
health,  morals  and  general  welfare  of  the  community. ^ 

(3)  Uniformity. — Under  a  constitutional  provision  which  re- 
quires that  "  the  general  assembly  shall  have  power  to  tax 
peddlers  .  .  .  liquor  dealers,"  and  the  like,  in  such  manner 
as  it  shall  from  time  to  time  direct  by  general  law,  uniform  as  to 
the  class  which  it  affects,  the  term  "  liquor  dealers"  is  used  in  the 
generic  sense,  and  it  is  competent  for  the  legislature  to  classify 
the  different  kinds  of  liquor  dealers,  and  impose  differential  taxes 
upon  such  classes.  The  rule  as  to  uniformity  will  not  be  violated 
so  long  as  the  tax  imposed  is  the  same  upon  all  members  of  the 
particular  class.^  And  it  has  been  said  that  a  statute  which 
creates  a  lien  upon  realty  upon  which  a  saloon  is  established  for 
the  amount  of  the  licence  imposed  by  the  statute  is  not  in  con- 


lege  of  carrying  on  a  business  which  is 
detrimental  to  public  morals  and  which 
the  legislature,  in  the  exercise  of  the 
police  power;  has  the  right  to  prohibit 
altogether.  The  act,  therefore,  is  not 
void  because  it  does  not  conform  to  the 
restrictions  of  §§  i,  3  and  10  of  art.  10 
of  the  constitution  in  relation  to  the 
exercise  of  the  taxing  power.  State  ex 
rel.  Troll  v.  Hudson,  78  Mo.  302. 

Texas  Bell  Punch  Law. — The  levy  by 
the  Texas  "Bell  Punch  law"  of  1S79,  of 
both  a  State  and  a  county  tax,  and, its 
prohibition  of  interference  by  the  coun- 
ty authorities  are  provisions  germane  to 
its  subject,  and  within  the  comprehen- 
sive, though  specific,'  taxing  powers 
conferred  by  the  constitution  upon  the 
legislature.  County  commissioners' 
courts,  except  as  boards  of  equalization, 
have  conferred  and. may  resume.  Al- 
brecht  v.  State,  8  Tex.  App.  216;  s.  c, 
37  Am.  Rep.  737. 

In  Oregon,  a  bill  providing  for  an  in- 
crease of  the  amount  for  a  license  for 
the  sale  of  liquors  is  not  a  bill  for  rais- 
ing revenue,  so  that  under  §  18,  art.  4, 
Const.,  it  must  originate  in  the  house; 
but  an  exercise  of  the  police  power  of 
the  State.      State  v.  Wright,   14  Oreg. 

365- 

1  Cora.  V.  Kimball,  41  Mass.  (24 
Pick.)  359;  s.  c  ,  35  Am.  Dec,  326.  See 
Tiernan  v.  Rinker,  102  U.  S.  123.  Com- 
/a;-e  Locke's  App.,  72  Pa.  St.  491;  13 
Am.  Rep.  716. 

The  act  of  the  Texas  legislature  en- 
titled "an  act  regulating  taxation,"  ap- 
proved June  3rd,  1873,  providing  in  ^  3, 
that  "there  shall  be  levied  on  and  col- 
lected from  every  person,  firm,  or  asso- 
ciation of  persons,  pursuing  the  selling 
of  spirituous,  vinous,  malt  and  other 
into.xicating    liquors   in   quantities   less 


than  one  quart  $200,  in  quantities  of  a 
quart  and  less  than  ten  galloas  $100; 
provided  that  this  section  shall  not  be 
so  construed  as  to  include  any  wines  or 
beer  manufactured  in  this  State,"  is  un- 
constitutional onl3'  so  far  as  it  discrimi- 
nates against  wines  or  beer,  for  the 
selling  of  either  of  which  a  person  can- 
not be  subjected  to  a  higher  tax  than 
that  imposed  for  selling  wines  or  beer 
manufactured  in  the  State.  Tiernan  v. 
Rinker,  102  U,  S,  123, 

2,  Timm  v.  Harrison,  109  111.  593. 
See  State  v.  RoUe,  30  La,  An,,  pt.  2, 
991;  Kaliski  v.  Grady,  25  La.  An.  576; 
Senior  v.  Ratterman,  44  Ohio  St,  65i; 
Adler  v.  Whitbeck,  44  Ohio  St,  539; 
Albrecht  t;.  State,  8  Tex.  App,  216;  s, 
c,  34  Am.  Rep.  737. 

Bars  on  Steamboats. — Thus  a  law  im- 
posing a  smaller  license  tax  on  the  pro- 
prietors of  bars  or  drinking  saloons 
kept  on  steamboats  owned  and  regis- 
tered in  this  State  than  on  owners  of 
bars  kept  on  land  does  not  violate  the 
clause  of  the  constitution  prescribing 
equality  and  uniformity'  of  taxation. 
State  V.  RoUe,  30  La.  An.,  pt.  2,  991. 

In  Louisiana,  it  has  been  held  that  a 
law  is  not  unconstitutional  because  it 
levies  a  tax  of  $85  on  persons  dealing 
in  distilled  liquors,  or  retailing  spiritu- 
ous liquors  on  land,  while  a  tax  of  only 
$50  is  levied  on  persons  following  a 
like  occupation  on  steamboats,  although 
they  may  only  ply  within  the  limits  of 
a  single  parish  of  the  State.  Kaliski  v. 
Grady,  25  La   Ann.  576. 

"Dow  Liquor  Law" — Constitutionality. 
—The  Ohio  act  of  May  14th,  18S6, 
known  as  the  "Dow  law,"  does  not 
violate  the  provision  of  the  State  con- 
stitution requiring  taxation  of  property 
to  be  by  a  uniform  rule  according  to  its 
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flict  with  the  constitutional  provision  which  requires  that  prop- 
erty shall  be  taxed  by  a  "uniform  rule."  ^ 

0.  Statutes  Violative  of  Constitutional  Prohibitions 
(1)  Laws  Authorizing  and  Regulating  Traffic  Generally. — While 
it  is  competent  for  the  general  assembly  of  a  State  to  impose  a 
tax  upon  the  business  of  trafficking  in  intoxicating  liquors  as  a 
means  of  providing  against  evils  resulting  therefrom,*  yet  an 
amendment  to  a  constitution  prohibiting  the  sale  of  beer  or  other 
liquors  which  is  submitted  to  the  people,  but  not  lawfully 
adopted,  is  void  ;  and  no  one  can  be  convicted  and  punished  for  a 
sale  of  such  liquors,  under  a  statute  passed  in  pursuance  of  the 
provisions  of  such  amendment.^ 

Statutes  regulating  or  imposing  a  tax  upon  the  business  of 
trafficking  in  intoxicating  liquors,  and  providing  that  it  shall 
attach  as  a  lien  upon  the  property  in  which  the  business  is  con- 
ducted, does  not  constitute  a  license  within  the  provision  of  the 
constitution  which  prohibits  the  granting  of  liquor  licenses.* 


true  value  in  money  and  assessment 
provided  for  therein,  not  being  a  tax 
upon  property,  but  upon  the  business  of 
trafficking  in  intoxicating  liquors  in  the 
State  which  is  within  the  legislative 
power  of  taxation.  Adler  v.  Whit- 
beck,  44  Ohio  St.  539. 

And  as  applied  to  wholesale  dealers 
in  such  liquors  is  not  in  conflict  with 
the  provisions  of  the  State  constitution 
requiring  uniformity  of  taxation.  Senior 
V.  Ralterman,  44  Ohio  St.  661. 

Texas  "Bell  Punch  Law." — The  tax 
imposed  by  the  Texas  "Bell  Punch 
law"  of  1879  is  a  tax  upon  the  occupa- 
tion of  a  retailer  of  liquors,  and  not  a 
tax  of  his  stock  in  trade,  like  an  ad- 
valorem  assessment.  That  it  extracts 
more  money  from  some  dealers  than 
from  others  does  not  impugn  its  equal- 
ity and  uniformity  in  a  constitutional 
sense;  and  to  automatic  contrivance 
known  as  the  "register"  or  "bell  punch" 
is  legitimatel}'  furnished  at  each  dealer's 
expense,  to  count  the .  drinks  he  dis- 
penses, and  thus  adjust  the  tax  he  must 
pay.  Albrecht  v.  State,  8  Tex.  App. 
216;  s.  c,  34  Am.  Rep.  737. 

1.  Anderson  v.  Brewster,  44  Ohio  St. 
576- 

The  OMo  act.  May  14tll,  1886  (83  Ohio 
Laws  157),  imposing  a  tax  upon  the 
business  of  trafficking  in  intoxicating 
liquors,  or  upon  certain  forms  thereof^ 
which  tax  shall  attach  as  a  lien  on  the 
property  in  which  it  is  conducted, — 
such  tax  and  provision  for  lien  not 
constituting  a  license,  within  Const., 
art.  15,  §  9, —  and  providing  that  the 
tax  may  be  collected    by  the  county 


treasurer,  as  other  taxes  are  collected, 
and  imposing  penalties  for  nonpayment 
and  refusal  of  persons  engaged  in  the 
business,  on  assessor's  demand,  to  sign 
and  verify  the  statement  of  the  return, 
— is  not  in  violation  of  the  Const.,  art. 
2,  §  26,  providing  for  uniformity  of 
laws.  Adler  v.  Whitbeck,  44  Ohio  St. 
539;  Anderson  v.  Brewster,  44  Ohio 
St.  576. 

2.  Adler  v.   Whitbeck,  44  Ohio  St. 

539- 

3.  See  State  v.  Johnson,  61  Iowa  504. 

4.  Anderson  v.  Brewster,  44  Ohio 
St.  576;  Adler  v.  Whitbeck,  44  Ohio 
St.  539;  State  V.  Frame,  39  Ohio  St. 
399.  See  State  v.  Clark,  15  R.  I.  383; 
State  V.  Kane,  15  R.  I.  395,  541. 

Tax  on  Liquor  Business — Lien  on  Prop- 
erty— Thus  it  has  been  held  that  a 
statute  (Ohio  statute  of  April  17th, 
1883),  providing  against  the  evils  re- 
sulting from  intoxicating  liquors,  and 
authorizing  an  annual  assessment  of 
the' business,  and  also  providing  that 
such  assessment  shall  be  a  lien  upon 
the  real  property  "in  which  such  busi- 
ness is  conducted,"  and  shall  at  a  par- 
ticular time,  and  that  "whoever  shall 
engage  or  continue  in  the  business  of 
selling  liquors  in  or  upon  such  land  or 
premises,  not  owned  by  him  and  with- 
out the  written  consent  of  the  owner 
thereof,  shall  be  held  guilty  of  a  mis- 
demeanor," is  not  a  license  law  within 
the  constitutional  prohibition  that  "no 
license  to  tax  any  traffic  in  intoxicating 
liquors  shall  hereafter  be  granted  in 
this  State.  State  v.  Frame,  39  Ohio 
St.  399.     This  case,  however,  was  over- 
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A  law  relative  to  the  licencing  and  sale  of  intoxicating  liquors 
which  requires  applicants  for  license  to  procure  the  assent  of  a 
majority  of  the  registered  voters  of  the  district  in  which  the  sale 
is  to  be  made,  is  not  unconstitutional.^ 

However,  a  statute  regulating  the  liquor  traffic  which  requires 
from  all  engaged  therein  money  and  a  bond,  is  said  to  be  within 
the  inhibition  of  a  constitution  providing  that  "no  license  to 
traffic  of  intoxicating  liquors  shall  hereafter  be  granted  in  this 
State,"  and  is,  therefore,  void.* 

(2)  Statutes  Void  or  Unconstitutional  in  Part.—Wh&rt  a  stat- 
ute is  void  or  unconstitutional  in  part,  and  the  part  which  is 
valid  can  be  separated  from  the  part  which  is  invalid  or  uncon- 
stitutional, that  part  which  is  separable  will  be  valid.* 

6.  Construction  of  Statutes. — Where  the  selling  of  liquor  without 
license  is  clearly  prohibited  under  penalties,  the  context,  the 
surroundings  and  the  evils  intended  to  be  remedied  may  be  con- 
sidered for  the  purpose  of  ascertaining  the  territorial  limits  in- 
tended to  be  affected.* 


ruled  in  the  case  of  Butzman  v.  Whit- 
beck,  42  Ohio  St.  223;  State  v.  Sinks, 
42  Ohio  St.  345,  in  which  it  was  held 
that  such  an  enactment  was  in  effect  a. 
license  law,  whether  the  laws  was  exe- 
cuted before  or  after  the  passage  of  the 
act,  and  that,  therefore,  the  law  was  un- 
constitutional. Compare  King  v.  Cap- 
pellar,  42  Ohio  St.  218. 

1.  State  V.  Brown,  19  Fla.  563. 

Granting  License— Arbitrary  Discre- 
tion.— The  Georgia  act  of  October  6th, 
1885,  regarding  the  manner  of  granting 
licenses  for  the  sale  of  spirituous 
liquors,  is  not  unconstitutional  as  being 
in  violation  of  the  constitution  of  the 
fourteenth  amendment  to  the  federal 
constitution,  because  it  gives  an  arbi- 
trary discretion  to  the  county  commis- 
sioners to  prevent  an  applicant  from 
engaging  in  an  occupation  legalized  by 
the  State,  and  without  any  sort  of  re- 
gard to  his  fitness  for  the  business-,  or 
the  property  and  merits  of  his  applica- 
tion.    In  re  Hoover,  30   Fed.   Rep.   51. 

2.  State  V.  Hipp,  38  Ohio  St.  igg. 

3.  See  McCreary  v.  State,  73  Ala. 
480;  State  V.  Amery,  12  R.  I.  64;  State 
V.  Clark,  15  R.  I.  383. 

Sale  on  Sunday.  —  Thus  it  has  been 
said  that  a  statute  providing  that  no 
sale  of  enumerated  liquors  shall  be 
made  on  Sunday  except  by  pharmacists 
upon  a  physician's  prescription,  is  not 
so  closely  connected  with  other  sections 
of  the  same  chapter,  authorizing 
licenses,  as  to  render  the  whole  act 
unconstitutional    and    void.     State    v. 


Clark,  15  R.  I.  383.  And  the  proviso 
of  an  act  (Alabama  act  of  February 
23d,  1881)  prohibiting  the  sale  of  liquor, 
except  wine  raised  from  grapes  grown 
in  the  State,  is  unconstitutional  because 
being  a  discrimination  against  the 
foreign  wines;  but  the  unconstitution- 
ality of  this  section  does  not  affect  the 
remainder  of  the  act.  McCreary  v. 
State,  73  Ala.  480. 

However,  a  statute  prohibiting  the 
sale  of  liquors  therein  named,  in  viola- 
tion of  such  statute,  has  been  held  to  be 
so  connected  with  the  portion  of  tlie 
chapter  which  enacts  a  license  system 
that  it  is  within  the  fifth  amendment 
of  the  constitution  and  therefore  void. 
State  V.  Tonks,  15  R.  I.  385. 

4.  State  V.  Cofield,  22  S.  Car.  301. 
See  Amos  v.  State,  73  Ala.  498;  State 
ex  rel.,  Edwards  v.  Sumpter  Co.,  22 
Fla.  I ;  Intoxicating  Liquor  Cases,  25 
Kan.  751;  s.  c,  37  Am.  Rep.  284;  State 
V.  Higgins,  53  Vt.  191. 

Election  Day—  Statute  ProlilMtlng 
Sale  of  Liquor  on — Interpretation. — 
Where  a  statute  defining  the  offence  of 
selling  or  giving  away  intoxicating  liq- 
uors on  election  day,  is  absolutely  free 
from  ambiguit3',and  expresses  clearly  the 
minds  of  the  framers,  there  is  no  occa- 
sion and  no  authority  to  resort  to  other 
means  of  interpretation,  since  the  in- 
terpretation resulting  from  the  ordinary 
nature  of  the  words  is  not  repugnant  to 
sound  and  acknowledged  principles  of 
national  or  State  policy.  Smith  v. 
State,  18  Tex.  App.  454. 
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7.  Operation  and  Effect  of  Various  Statutes — a.  Prospective  and 
Retroactive  Operation. — It  has  been  said  that  a  law  providing 
for  the  granting  of  licenses  to  merchants  and  grocers  to  traffic  in 
intoxicating  liquors  is  applicable  to  those  licenses  only  which 
were  granted  after  it  took  effect  ;  ^  but  such  law  extends  to 
sales  of  liquors  owned  by  the  sellers  at  the  time  of  its  pas- 
sage.* 

b.  As  TO  Particular  Persons  and  Classes. — An  act  to 
regulate   the  sale  of  malt,  spirituous  and  vinous  liquors,  applies 


Amenament  of  Statute. — Where  a 
law  establishes  license  for  liquor  selling, 
and  it  is  amended  bj'  striking  out  the 
words  "tw6nty-five  nor  more  than  one 
hundred  and  fifty  dollars,"  and  insert- 
ing in  lieu  thereof  the  words  "seventy- 
five  nor  more  than  two  hundred,"  'and 
in  a  recital  of  how  the  section  as 
amended  shall  read,  omits  the  maximum 
upon  the  licence  fee  fixed  in  the  first 
part  of  the  act,  establishes  the  license 
fee  at  $200;  the  act  having  declared 
what  the  amendment  shall  be,  and  the 
omission  in  the  recital  being  evidently  a 
mistake.  Custin  v.  City  of  Viroqua,  67 
Wis.  314. 

"Or  Otherwise  Disposed  of." — Where 
a  statute  makes  it  unlawful  "to  sell', 
give  away,  or  otherwise  dispose  of," 
designated  liquors,  the  w^ords  "or  other- 
wise dispose  of,"  following  the  more 
specific  or  particular  words  "sell  or 
give  away,"  must  be  construed,  a  larger 
legislative  intention  not  being  clearly 
expressed,  as  extending  only  to  a  dispo- 
sition ejusdem  generis  with  a  sale  or 
gift;  they  cannot  be  extended  to  any 
and  every  act  which  may  be  said  to  be  a 
disposition.  Amos  v.  State,  73  Ala. 
498. 

Tile  expression  "tblrd  offence,"  as 
used  in  the  prohibitory  liquor  law,  sig- 
nifies the  third  offence  which  has  been 
legally  ascertained  ai!d  determined,  and 
in  that  sense  is  equivalent  to  "third  con- 
viction." Matter  of  Buddington,  29 
Mich.  472. 

"Keeping  for  sale,"  under  the  Rhode 
Island  act.  May  27th,  1S86,  §  9,  means 
"keeping  for  sale  and  delivery.''  Sec- 
tion I  is  construed  as  if  the  words  "and 
delivery"  were  not  in  it.  State  v.  Kane, 
IS  R-  L  395  and  541. 

Prohibiting  Sale  of  Spirituous  Liq- 
uors— Police  Regulation  Not  a  Reve- 
nue Law.— Ala.  Rev.  Code,  §  3618, 
a  statute  forbidding  the  retailing 
of  vinous  or  spirituous  liquors  in 
quantities  less  than  a  quart,  without 
a  license,  or  selling  the  same  to  a  per- 


son of  known  intemperate  habits,  etc., 
is  not  a  mere  revenue  law,  but  rather  a 
police  regulation  for  the  protection  of  the 
public  morals  and  peace.  McPherson  v. 
State,  54  Ala.  221. 

"Immorality  or  Other  Unfitness" — 
"As  Specified  in  This  Act." — In  the  last 
sentence  of  Ind.  Rev.  Stat.  1881,  §  5314, 
permitting  a  remonstrance  against  the 
granting  of  a  licence  on  account  of 
"immorality  or  other  unfitness,  as  is 
specified  in  this  act,"  the  phrase  "as  is 
specified  in  this  act"  qualifies  and  limits 
the  word  "unfitness,"  and  not  "immo- 
rality." Groscop  V.  Rainier,  iii  Ind. 
361- 

1.  State  x>.  Andrews,  26  Mo.  171. 

2.  Com.  V.  Logan,  78  Mass.  (12  Gray) 
136.  See  Bennett  v.  People,  16  111. 
160. 

Thus  it  has  been  held  that  an  indict- 
ment is  sustainable  under  such  a  law 
for  selling  by  retail  any  intoxicating  or 
spirituous  liquors  or  wines,  while  the 
act  governing  such  liquors  was  in  force. 
People  V.  Safford,  5   Den.  (N.  Y.)    112. 

It  is  otherwise,  however,  as  to  sales 
made  prior  to  the  passage  of  the  law. 
Bennett  v.  People,  16  111.  160. 

An  act  "to  prohibit  the  sale  of  intoxi- 
cating liquors  in  the  vicinity  of  certain 
manufacturing  establishments  in  the 
counties  of  Scio,  Lawrence  and  Jack- 
son," must  be  confined  to  such  manu- 
facturing establishments  as  existed  at 
the  time  of  its  passage.  Town  of  Ot- 
tawa V.  County  of  La  Salle,  12  111.  339. 

Where  an  act  provides  that  all  pro- 
cedures under  the  act  for  the  suppres- 
sion of  intemperance  shall  be  lield  to 
be  proceedings  in  rem,  and  not  crimi- 
nal proceedings,  applies  to  proceedings 
pending  when  the  act  was  passed.  Hine 
V.  Belden,  27  Conn.  384. 

Where,  in  such  a  proceeding,  a  party 
had  been  cited  to  appear  before  a  jus- 
tice of  the  peace  on  a  certain  day  and 
show  why  certain  liquors  seized  should 
not  be  forfeited,  and  the  aqt  above 
referred      to      took     effect      between 
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alike  to  all  persons  who  are  engaged  in  the  sale  of  such  liquors, 
either  at  wholesale  or  at  retail. ^ 

c.  As  TO  Particular  Times,  Localities,  etc. — A  general 
statute  declaring  the  sale  of  spirituous  or  intoxicating  liquors 
without  a  license  to  be  unlawful,  applies  to  incorporated  cities, 
towns  or  villages  of  the  State  as  well  as  to  the  county.* 

8.  Repeal— a.  Operation  and  Effect— (i)  Generally.— Ihz 
effect  of  repealing  a  statute  to  which  a  subsequent  prohibitory 
statute  refers  for  a  penalty  is  to  render  the  latter  inoperative.* 

(2)  As  to  Existing  Licences,  Permits,  etc. — Where  a  law  has 
been  adopted   prohibiting  the   sale  of   intoxicating  liquors   for 


the  time  of  issuing  the  citation 
and  the  day  appointed  for  the  trial, 
and  the  justice  was  absent  from 
the  town  on  the  day  appointed,  it  was 
held  that  the  justice  had  authority,  on 
his  return,  to  issue  a  notice  to  the  de- 
fendant, under  a  statute,  relating  to 
civil  suits,  appointing  another  day  for 
the  trial,  and  to  proceed  on  the  day  so 
appointed  with  the  trial  of  the  case. 
Hine  v.  Belden,  27  Conn.  384. 

1.  State  V.  Cummings,  17  Neb.  311. 
Senior  f.  Ratterman,  44  Ohio  St.  661; 
Read  v.  Storey,  6  H.  &  N.  423;  s.  c,  30 
L.J.  M.  C.  no;  7  Jur.  N.  S.  344;  3  L. 
T.  674;  9  W.R.  418.  Cow/are  Brittain 
V.  Bethany,  31  Miss.  331. 

"The  Slocum  law,"  approved  Febru- 
ary 28th,  1881,  applies  alike  to  all  per- 
sons engaged  in  the  sale  of  such  liq- 
uors, whether  by  wholesale  or  retail. 
State  V.  Cummings,  17,  Neb.  311. 

Sale  to  Inn  Keeper. — Where  there  is 
nothing  in  the  law  prohibiting  the  sale 
to  an  inn  keeper,  by  one  who  has  no 
license  to  sell,  and  who  is  neither  an 
importer,  a  commission  auctioneer, 
producer,  brewer,  distiller  or  druggist 
prohibits  the  sale.  Evans  v.  Hall,  45 
Pa.  St.  235. 

Intemperate  Persons,  Habitual  Drunk- 
ards and  Minora. — As  to  laws  prohibit- 
ing sale  to,  see  Parkinson  v.  State,  14 
Md.  184;  s.  c.,47  Am.  Dec.  522;  State  v. 
Richter,  23  Minn.  81. 

Annual  assessments  upon  business  of 
trafflclving  in  Intoxicating  liciuors, 
does  not  operate  where  the  real'  prop- 
erty in  which  the  business  is  conducted 
by  a  tenant  is  held  by  such  tenant, 
under  the  law  for  a  permit  executed  be- 
fore the  passage  of  the  statute.  State  v. 
Frame,  39  Ohio  St.  399. 

Dram  shop  acts  applj'  only  to  persons 
having  a  dram  shop  license.  State  v. 
Hambright,  33  Mo.  394. 

2.  State  V.  Cofield,  22  S.  Car.  301. 


A  statute  concerning  groceries,  auth- 
orizing the  sale  of  spirituous  liquors  in 
quantities  not  less  than  one  quart,  at  a 
distance  of  one  mile  from  a  town  or 
village,  and  not  to  be  drunk  on  the 
premises  where  sold,  is  valid.  Bledsoe 
V.  State,  10  Mo.  388. 

Sale  on  Sunday — A  statute  which 
declares  that  the  permit  granted  under 
an  act  shall  not  authorize  the  person 
receiving  it  to  sell  intoxicating  liquors 
on  Sunday  or  at  certain  other  days,  and 
that  sales  made  on  such  days  are  un- 
lawful ;  and  that  upon  conviction  a  fine 
shall  be  imposed  upon  a  person  selling 
on  any  such  days,  section  i  of  which 
acts  makes  it  unlawful  for  any  person 
to  sell  liquors  to  be  drunk  upon  the 
premises,  without  having  first  obtained 
a  permit  therefor,  is  construed  to  be  a 
limitation  as  to  the  times  when  sales 
shall  be  made  to  be  drunk  in,  upon  or 
about  the  building  or  premises  where 
sold.     Morris  v.  State,  47  Ind.  503. 

It  has  been  said  that  the  Indiana  act 
of  1851,  §  7,  enacted  for  the  purpose  of 
regulating  the  sale  of  spirituous  liquors 
in  Tippecanoe  countj',  does  not  create 
a  distinct  offence,  but  only  prescribes  a 
new  rule  of  evidence  for  trials  of  the 
offence.  State  'u.  O'Conner,  4  Ind. 
299. 

3.  See  Com.  v.  Gedikoh,  loi  Pa.  St. 
354. 

So  held  as  to  the  Texas  Code,  art. 
423,  e,  referring  to  art.  423,  d,  prohibit- 
ing the  sale  of  liquors  less  than  one 
quart  to  be  drunk  on  the  premises. 
Smith  V.  State,  7  Tex.  App.  286.  See 
Sullivan  v.  People,  15  111.  233;  Inger- 
soU  V.  State,  11  Ind.  464;  King  t/.  State, 
2  Ind.  523;  Hannibal  v.  Guyott,  18  Mo. 
515;  Reed's  Appeal,  114  Pa.  St.  452. 

A  statute  relating  to  the  establish- 
ment, etc.,  of  commissioners  of  excise, 
in  each  of  the  cities,  villages  and  towns 
of  the  State,  does  not  alter  or  abolish 
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other  than  medical,  scientific  and  mechanical  purposes,  all  sales 
made  after  the  passage  and  taking  effect  of  such  act  w.ill  be  un- 
lawful, although  made  under  a  license  issued  before  such  law  was 
adopted.^  But  it  has  been  said  that  the  repeal  of  a  law  grant- 
ing licenses  to  grocers  and  the  like  to  sell  spirituous  liquors, 
under  certain  restrictions,  does  not  affect  the  validity  of  an  unex- 
pired term  of  such  a  license ;  it  takes  away  the  power  to  punish 
grocers  dealing  in  liquors  by  virtue  of  those  licenses  for  a  viola- 
tion of  it* 

(3)  As  to  Prescriptive  Rights. — The  right  of  custom,  prescrip- 
tion or  charter  to  sell  beer  or  other  liquors  at  fairs,  without  an 
excise  retail  license,  is  abrogated  by  a  law  providing  for  the  reg- 
ulation of  the  sale  and  traffic  in  intoxicating  liquors,  prohibiting 
all  sales  by  persons  not  authorized  by  a  license.^ 

(4)  Upon  Rights  of  Action — Pending  Prosecutions. — The  repeal 
of  a  statute  pending  the  prosecution  of  an  indictment  for  sell- 
ing liquor  without  a  license  will  not  affect  the  proceedings.* 


the  county  board  of  commissioners  of 
excise,  existing  under  prior  laws.  Cat- 
taraugus Commrs.  of  Excise  v.  Willey, 
2  Lans.  (N.  Y.)427. 

1.  Prohibitory  Amendment  Cases,  24 
^an.  700.  See  State  v.  Fairfield,  37  Me. 
517;  Pleuler  v.  State,  11  Neb.  547;  Reg. 
V.  Whiteley,  3  Hurls.  &  N.  143. 

Thus  it  is  held  by  the  supreme  court 
of  Nebraska,  in  the  case  of  Pleuler 
u.  State,  II  Neb.  547,  that  privileges 
granted  under  a  former  license  law  of 
Nebraska,  which  law  was  repealed  by 
the  act  of  February  28th,  1881,  passed 
"  to  regulate  the  license  and  sale  of  malt, 
spirituous  and  vinous  liquors,"  were  ab- 
solutely revoked  upon  the  taking  effect 
of  the  latter  act. 

2.  State  V.  Andrews,  28  Mo.  14,  19. 
See  Cassett  v.  State,  9  Ind.  87;  State 
V.  MuUenhoff,  74  Iowa  271;  State  v. 
Holmes,  38  N.  H.  221;;  Adams  v.  Hack- 
ett,  27  N.  H.  (7  FostO  289;  s.  c,  59  Am. 
Dec.  376;  Him  v.  State,  i  Ohio  St.  15; 
Sanders  v.  Com.  117  Pa.  St.  293. 

Frevious  Fermit — Effect  of  New  Law 
On. — The  supreme  court  of  Iowa  has 
held  that  where  a  defendant  is  indicted 
for  keeping  a  place  for  the  sale  of  in- 
toxicating liquors,  in  violation  of  an  act 
of  the  assembly,  it  is  no  defence  that 
the  sale  was  made  under  a  permit  issued 
prior  to  the  taking  effect  of  the  act,  be- 
cause such  permit  is  not  protected  .by  a 
provision  of  the  statute,  which  provides 
that  the  repeal  of  a  statute  shall  not 
affect  a  right  accrued  under  the  statute 
repealed.  State  v.  MuUenhoff,  74  Iowa 
271. 


The  supreme  court  of  Indiana  say  in 
Cassett  V.  State,  9  Ind.  87,  that  an  act 
regulating  trafficking  in  and  sale  of  in- 
toxicating liquors  does  not  repeal  the 
provisions  of  a  license  bond  previously 
issued. 

In  the  case  of  the  Village  of  Rome  v. 
Knox,  14  How.  (N.  Y.)  Pr.  268,  over- 
ruling People  V.  Tiphaine,  13  How.  (N. 
Y.)  Pr.  74,  under  an  act  declaring  that 
no  license,  except  as  therein  provided, 
should  thereafter  be  granted,  and  the 
system  of  licenses  therein  provided  for 
did  not  take  effect  until  a  later  date; 
the  court  held  that  one  whose  former 
license  expired  after  the  passage  of  the 
statute,  and  before  it  took  effect,  was 
not  liable  to  a  penalty  for  selling  with- 
out a  license  until  after  the  date  when 
the  statute  went  into  operation.  See 
Lehritter  v.  State,  42  Ind.  482. 

But  it  has  been  said  by  the  supreme 
court  of  Mississippi,  in  the  case  of  Trost 
V.  State,  64  Miss.  188,  that  the  seller 
cannot  justify,  under  a  license  which  at 
the  time  of  the  sale  charged  does  not 
protect  him,  because  retailing  has  be- 
come unlawful. 

3.  See  Huxham  v.  Wheeler,  3  Hurls. 
&  C.  75;  s.  c,  33  L.  J.,  M.  C.  153;  10 
Jur.,  N.  S.  545;  10  L.  T.342;  12  W.  R. 

713- 

4.  People  zi.  Townsey,  5  Den.  (N.Y.) 
70.  See  Leyner  v.  State,  8  Ind.  490; 
Gray  v.  Kimball,  42  Me.  299;  Com.  v. 
MciCenney,  80  Mass.  (14  Gray)  i; 
Com.  V.  Edwards,  70  Mass.  (4  Gray)  i; 
Teague  v.  State,  39  Miss.  516;  Sanders 
V.  Com.,  117  Pa.  St.  293. 
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{^  As  to  Fines  and  Penalties^  and  Actions  Therefor. — 
Where  the  repeahng  statute  contains  a  clause,  in  express  terms, 
reserving  the  rights  which  have  accrued  under  the  repealing  stat- 
ute as  to  any  offences  committed  against  the  former  law,  or  as  to 
any  act  done  or  punishment  incurred  or  any  right  accrued,  such 
repeal  will  in  no  wise  affect  the  peoples'  right  to  prosecute  for 
penalties  under  the  repealed  statute  ;  ^  but  where  such  repealing 
statute  has  no  saving  clause,  no  penalty  can  be  enforced  or-pun^ 
ishment  inflicted  for  a  violation  of  its  provisions  committed  while 
it  was  in  operation;* 

9.  Municipal  Control;  local  Option ^ — a.  Municipal  Regula- 
tion AND, Control. — Cities  may  exercise  police  power  by  or- 
dinance regulating  the  sale  of  intoxicating  drinks,  beyond  those 
authorized  by  the  general  laws  of  the  State,  and  may  afifix  greater 
penalties ;  *  and  the  enactment  of  a  liquor  tax  law  does  not  es- 


A  liquor  law  was  passed  February'  i6, 
1855,  which  repealed  all  acts  inconsis- 
tent with  its  own  provisions,  but  pro- 
vided that  the  act  should  not  take  effect  ■ 
until  from  and  after  the  12th  day  of 
June  then  next.  This  suit  was  com- 
menced the  1st  of  Jvine.  Held,  that  the 
repealing  clause  took  effect  from  the 
said  I2tli  day  of  June,  up  to  which  day 
a  previous  law  remained  in  force,  and 
therefore  this  action,' which  was  insti- 
tuted under  that  law,  was  well  brought. 
Leyner  v.  State,  8  Ind.  490. 

Particularly  is  this  so  where  the  re- 
pealing statute  contains  a  saving  clause. 
Thus  the  defendant  was  indicted  for 
selling  liquors  in  violation  of  a  statute 
which  prohibited  the  sale  of  vinous  and 
spirituous  liquors  within  a  certain  local- 
it}'  in  any  quantity  whatever;  he  entered 
into  recognizance  for  his  appearance, 
which  was  forfeited,  and  judgment  nisi 
was  entered  against  him  and  his  sure- 
ties. The  act  under  which  he  was  in- 
dicted was  then  repealed,  but  the  repeal- 
ing act  provided  that  "  it  should  not  be 
so  construed  as  to  release  or  discharge 
from  punishment  any  who  had  violated 
the  act  intended  to  be  repealed,  by  sell- 
ing vinous  and  spirituous  liquors  in  less 
quantities  than  one  gallon."  Held,  that 
this  last  act  must  be  construed  so  as  to 
save  a  prosecution  under  the  first  act, 
although  the  indictment  did  not  charge 
the  sale  in  less,  quantities  than  a  gallon, 
and  that,  on  trial  of  that  indictment 
after  the  date  of  the  repealing  act,  the 
State  would  be  held  to  prove  that  the 
sale  was  in  less  quantities  than  a  gallon; 
and  therefore  the  judgment  nisi  might 
be  made  final.  Teague  v.  State,  39 
Miss.  516. 


1.  Mullinix  w.  People,  76  111.  211.  See 
Parsons  v.  Bridgham,  34  Me.  240;  Kel- 
ler tJ.  State,  II  Md.  .525;  s.  c,  69  Am. 
Dec.  226;  Wright  v.  Smith,  13  Barb. 
(N.  Y.)  414;  Cattaraugus  Commrs.  v. 
Willey,  2  Lans.  (N.  Y.)  427;  State  v. 
Fleming,  7  Humph.  (Tenn.)  152. 

The  Pennsylvania  act  of  February 
26th,  1855,  a  general  act  prohibiting  the 
sale  of  intoxicating  liquors  on  Sunday, ' 
under  a  penalty  of  $50,  recoverable  in  an 
action  of  debt,  was  repealed  as  to  Alle- 
ghanj'  county  by  the  act  of  1S72.  The 
general  act  of  May  13th,  18S7,  repeals 
"  all  local  laws  fixing  a  license  rate  or 
fee  less  than  "  therein  provided.  The 
license  rate  fixed  b^'  the  act  of  1872  was 
less  than  that  fixed  hy  the  act  of  1887. 
Held,  that  the  act  of  1887  repealed  the 
act  of  1S72,  but  that  as  it  did  not  sup- 
ply the  provisions  of  the  act  of  1855  it 
left  that  act  in  force;  that  by  the  repeal 
of  the  act  of  1872  Alleghany  county 
was  brought  within  the  operation  of  the 
act  of  1855,  £tnd  an  action  for  debt 
therein,  for  the  penalties  imposed  by 
that  act,  was  well  brought.  Durr  v. 
Com.  (Pa.)  12  Atl.  Rep.  507. 

2.  Cooley's  Const.  Lim.  471;  i  Kent 
Com.  465. 

Securities  for  Costs. — Repeal  of  Law 
not  a  Release. — However  it  is  said  in 
McGowan  v.  Deyo.  8  Barb.  (N.  Y.)  340, 
that  the  repeal  of  the  act  of  May_  14th, 
1845,  without  any  saving  clause,  did  not 
abrogate  the  security  for  costs  given  by 
a  person  prosecuting  for  penalties  for 
the  indemnity  of  the  overseers  of  the 
poor." 

3.  See  title  Local  Option 

4.  Dennehy  v.  Chicago,  120  111.  627; 
Pekin  v.  Smelzel,  21  111.  464;  s.  c,  74 
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top  the  State  from  empowering  municipal  councils  to  further 
regulate  the  sale  of  liquor  by  requiring  saloon  keepers  to  take 
out  licenses.^  In  the  exercise  of  such  powers,  cities  and  villages 
may  prohibit  absolutely  the  sale  of  or  trafficking  in  intoxicating 
liquors,^ 


Am.  Dec.  105.  See  Morris  v.  City 
Council  of  Rome,  10  Ga.  532;  Gun- 
narssohn  v.  Sterling,  92  111.  571;  Martin 
t.  People,  88  111.  390;  Kettering  t;.  Jack- 
sonville, 50  111.  39;  Strauss  V.  Pontiac, 
40  111.  301;  Block  V.  Jacksonville,  36  111. 
301;  O'Leary  v.  Cook  County,  28  111. 
534;  Byers  V.  Olney,  16  111.  35;  God- 
dard  v.  Jacksonville,  15  111.  588;  King 
•».  Jacksonville,  3  111.  305;  New  Hamp- 
ton V.  Conroj',  56  Iowa  498;  Wolf  v. 
City  of  Lansing,  53  Mich;  367;  State 
ex  rel.  Fairchild  ii.  Andrews,  11  Neb. 
523;  Phillips  -z;.  Tecumseh,  5  Neb.  312; 
State  ?;.  Fay,  44  N.J.  L.  (15  Vr.)  474. 
Compare  Carr  v.  Fowler,  74  Ind.  590. 

Ordinance  Imposing  Penalties — Wlien 
Void. — Where  the  sale  of  intoxicating 
liquors  other  than  vinous  or  malt  is  pro- 
hibited by  the  State,  and  cities  and  towns 
incorporated  under  the  general  law  have 
power  to  regulate  or  prohibit  the  sale 
of  liquors  not  prohibited  by  the  State, 
if  such  a  town  enact  an  ordinance  to  reg- 
ulate the  sale  of  wine  and  beer,  making 
it  a  condition  of  granting  a  license  that 
liquors  prohibited  by  law  shall  not  be 
sold,  nor  gambling  permitted  on  the 
premises,  and  imposing  penalties  for  the 
violation  of  such  conditions,  to  be  collec- 
ted by  action  on  a  bond,  such  ordinance 
is  void,  and  no  action  can  be  maintained 
on  the  bond.  New  Hampton  v.  Con- 
roy,  56  Iowa  498. 

Ordinances  Regulating  Validity. — 
Where  the  charter  incorporating  the 
city  of  Rome  gave  power  and  authority 
to  the  mayor  and  council  to  pass  all 
by-laws  and  ordinances  that  should  ap- 
pear to  them  necessary  and  proper  for 
the  securjty,  welfare  and  interest  of  said 
city,  or  for  preserving  the  peace,  health, 
order  and  good  government  thereof, 
and  also  authorize  said  ma3'or  and 
council  to  license  persons  to  retail  spiri- 
tuous liquors  within  the  said  city ;  it  was 
held,  that  it  was  competent  for  said 
mayor  and  council  to  pass  an  ordinance 
not  essentially  impairing  the  right  to 
retail  under  the  license  granted,  but 
only  regulating  the  exercise  of  it  for 
the  benefit  of  the  peace,  order  and  good 
government  of  the  city.  Morris  v. 
City  Council  of  Rome,  10  Ga.  532. 

Same — Power  by  City  Councils. — 
Where  a  town  was  empowered  by  its 


charter  to  make  ordinances  "  to  license, 
regulate  and  prohibit  inns  or  taverns, 
and  to  prohibit  all  traffic  in  or  sale  of 
intoxicating  drinks,"  it  was  held  that 
the  power  was  only  to  prohibit,  and  not 
to  regulate,  the  sale  of  liquor.  State  v. 
Fay,  44  N.J.  L.  (15  Vr.)474. 

Where,  under  the  statute,  the  traffic 
in  liquor  within  the  limits  of  cities  and 
villages  can  only  be  carried  on  under 
ordinances  duly  passed  by  the  corporate 
authorities  thereof  until  such  ordi- 
nances are  passed,  no  application  can 
be  m^de  and  no  other  step  can  be  taken 
towards  the  procurement  of  a  license  to 
sell  liquors  within  the  limits  of  such 
corporation.  State  v.  Andrews,  11 
Neb.  523. 

"  As  hereinafter  Provided." — The  Ill- 
inois statute  (Priv.  Eaws  1869 )  gives 
corporate  authority  of  a  particular 
town  "  complete  and  exclusive  control 
as  hereinafter  provided  over  the  sell- 
ing," etc.,  of  liquors.  The  words  "as 
hereinafter  provided "  do  no  refer  to 
the  power  to  declare  the  sale  a  nuisance 
but  to  the  limitation  as  to  druggists, 
and  the  punishment.  Martin  v.  People, 
88  111.  390.  And  the  fact  that  in  such 
case  the  sale  is  declared  a  nuisance 
does  not  limit  their  exercise  of  such 
exclusive  control.  Martin  v.  People,  88 
111.  390. 

The  authority  of  county  commis- 
sioners in  Nebraska  to  license  the  sale 
of  liquors  is  coniined  to  portions  of  the 
county  not  within  any  incorporated 
town  or  city;  within  these  the  munici- 
pal authorities  control  the  subject. 
Phillips  i>.  Tecumseh,  5  Neb.  312. 

The  excise  hoard  of  a  city,  and  not 
the  common  council,  has  the  sole  power 
to  regulate  the  sale  of  liquors,  under 
the  New  Jersey  acts  of  1884  and  1886. 
State,     Featherstone    v.    Lambertville 

(N.J.),  HAtl.  Rep.  S99- 

1.  Wolf  V.  City  of  Lansing,  53  Mich. 

367- 

2.  See  Hill  v.  Mayor,  72  Ga.  314; 
Gunnarssohn  v.  Sterling,  92  111.  569; 
Pekin  v.  Smelzel,  21  111.  464;  s.  c,  74,- 
Am.  Dec.  105;  Sweet  t".  City  of  Wabash, 
41  Ind.  7;  State  ex  rel.  Rossell  v.  Garon, 
13  Atl.  Rep.  26;  Trustees  of  Clinton- 
ville  V.  Keeting,  4  Den.  ( N.  Y.)  341; 
Bronson  v.  Oberlin,  41  Ohio  St.  476; 
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or  they    may   authorize,*     or    license    a    traffic    in    such    liq. 


Cotnpare   Hill    v.   Commissioners,   32 
Ga.  203. 

A  city  charter,  like  that  of  the  city  of 
Pekin,  which  authorizes  the  passage  of 
ordinances  to  restrain  or  prohibit  the 
«ale  of  intoxicating  drinks,  supposes 
that  the  usual  means  by  penalty  will  be 
resorted  to.  The  passage  of  an  ordi- 
nance which  declares  that  liquor  shall 
not  be  sold  is  not  within  the  spirit  of 
the  charter.  Pekin  v.  Smelzel,  21  111. 
464;  s.  c,  74  Am.  Dec.  105. 

The  city  of  Dalton  had  power  to 
pass  an  ordinance  providing  that  no 
person  or  persons  shall  be  allowed  to 
sell  spirituous,  intoxicating,  fermented 
or  malt  liquors  in  the  incorporate  limits 
of  the  city,  in  any  quantity  either  di- 
rectly or  by  selling  any  other  commo- 
dity, and  giving  away  liquor,  nor  under 
any  other  device  or  disguise  whatever; 
and  imposing  a  penalty  for  this  viola- 
tion.    Hill  t;.  Mayor,  72  Ga.  314. 

Imposing  fines,  -etc. — The  act  incor- 
porating the  village  of  Clintonville  (N. 
Y.  Sts.  1845,  p.  I7i)  authorized  the 
trustees  to  make  such  by-laws  as  they 
should  deem  proper  relative  to  "  the 
regulating,  restraining  and  suppressing 
of  all  manner  of  shops  and  places  for 
the  sale  of  ardent  spirits  by  retail,"  and 
to  impose  a  fine  of  not  more  than  fif- 
teen dollars  for  the  violation  of  such 
by-laws;  and  this  power  was  by  a  sub- 
sequent act  declared  to  be  "  exclusive  " 
of  thfe  powers  of  the  town  officers  of  the 
town  in  which  the  village  was  situated. 
Held,  that  the  trustees  might  make  a 
valid  by-law  imposing  a  fine  of  fifteen 
dollars  for  selling  ardent  spirits  in  a 
quantity  less  than  five  gallons  without 
having  a  license  from  the  trustees  of  the 
village  ;  that  they  might  prohibit  alto- 
gether the  selling  of  spirituous  liquors, 
even  by  persons  having  a  license  from 
the  town  authorities;  and  that,  after  the 
passing  of  the  by-law  first  mentioned, 
a  retailer  of  spirits  must  have  a  license 
both  from  the  town  authorities  and  the 
trustees  cf  the  village.  Trustees  of 
Clintonville  v.  Keeting,  4  Den.  (N.  Y.) 

1.  Brown  v.  State,  79  Ga.  473;  Doug- 
las ville  V.  Johns,  62  Ga.  423;  Coulter- 
ville  V.  Gillen,  72  111.  599;  Bennett  v. 
People,  30  111.  389;  Sweet  v.  City  of 
Wabash,  41  Ind.  7;  Keokuk  z\  Dressell, 
47  Iowa  597;  State  v.  City  of  Leaven- 
worth, 36  Kan.  314;  State  v.  Pfeifer,  26 
Minn.  175;  Mundy  v.  New  York  Excise 


Commissioners,  9  Abb.  (N.  Y.)  N.  C. 
117;  In  re  Mundy,  159  How.  (N.  Y.) 
Pr.  359;  Portland  v.  Schmidt,  13  Oreg. 
17.  Compare  Sanders  v.  Town  Com- 
missioners, 30  Ga.  697;  State  v.  Fleck- 
enstein,  26  Minn.  177. 

Incorporated  towns  have  the  exclusive 
privilege  of  granting  license  to  sell 
spirituous  liquors,  and  of  prescribing 
the  terms  on  which  they  may  be  sold 
within  the  corporate  limits,  and  no  per- 
son need  have  any  other  license  than 
the  town  ordinances.  If  he  bring  him- 
self within  their  provisions  he  is  not 
liable  to  indictment  under  the  state  law. 
Bennett  v.  People,  30  111.  389. 

A  city  may,  in  effect,  authorize  the 
sale  of  liquor,  contrary  to  the  prohibi- 
tion of  the  constitution,  by  the  action 
of  its  officers,  so  as  to  render  it  liable  to 
proceedings  against  it  to  oust  it  from 
the  exercise  of  such  usurped  powers, 
although  not  doing  so  expressly  by 
granting  written  or  printed  li.censes. 
State  V.  City  of  Leavenworth,  36  Kan. 

314- 

The  power  to  license,  tax,  regulate, 
and  restrain  l)ar  rooms  and  drinking 
shops,  carries  with  it,  without  any  ex- 
press provision,  authority  to  provide  by 
ordinance  the  terms  and  conditions 
upon  which  such  license  should  be 
issued,  the  amount  of  tax  to  be  imposed, 
and  the  mode  of  collecting  it,  and  to 
establish  reasonable  rules  to  be  observed 
in  conducting  the  business,  and  implies 
the  power  to  inhibit  the  carrying  on  of 
that  kind  of  business  without  obtaining 
such  license.  Portland  v.  Schmidt,  13 
Oreg.  17. 

How  construed. — Where  the  legisla- 
ture has  declared  that  incorporated 
towns  shall  have  the  exclusive  privilege 
to  grant  license  within  the  incorporated 
limits  of  the  town,  the  county  authori- 
ties have  no  right  or  power  to  interfere, 
in  any  manner  whatever,  with  the 
granting  of  licenses.  The  refusal 
of  a  town  to  grant  any  licenses  does 
not  confer  power  upon  the  county  au- 
thorities to  issue  them.  Coulterville  v. 
Gillen,  72  111.  599. 

The  power  of  municipal  corporations' 
under  the  Iowa  law  1868,  ch.  154,  sec. 
2,  "  to  regulate  or  prohibit  the  sale  of 
intoxicating  liquors  not  prohibited  by 
State  law,"  and  "to  impose  a  tax  on 
such  sale,"  imports  a  power  to  license 
their  sale.  Keokuk  v.  Dressell,  47  Iowa 
597' 
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uors.^  But  under  such  powers  a  city  or  village  is  not  authorized 
by  ordinance  to  make  it  an  offence  for  any  person  within  the  city 
to  have  in  his  possession  any  intoxicating  liquors.*  And  a  leg- 
islative provision  authorizing  a  town  to  prohibit  tippling  houses, 
or  dram  shops,  does  not  authorize  such  town  to  forbid  sales  in 
any  county,  or  for  any  purpose  except  for  medical  or  mechanical 
purposes.*  Municipal  corporations  empowered  to  license  and 
regulate  the  sale  of  intoxicating  liquors  may  prohibit  the  sale  of 
liquor  on  particular  days  or  at  particular  places,*  and  may  pro- 
hibit the  sale  of  such  liquors  in  licensed  houses  after  ten  o'clock 
in  the  evening.^     And  it  has  been  said  that  the  power  granted 


1.  See  Dennehy  v.  Chicago,  120  III. 
627;  Lutz  V.  Crawfordsville,  109  Ind. 
466;  State  ex  rel.  Rossell  v.  Garen, 
(N.  J.),  13  Atl.  Rep.  26.  Compare 
Walter  v.  Columbia  City,  61  Ind.  24. 

Tlie  power  to  license  places  for  the 
sale  of  liquors,  granted  to  a  city,  where 
such  t^laces  are  unrestrained  by  general 
law,  justifies  an  ordinance  prohibiting 
the  sale  of  liquors  of  unlicensed  places. 
State  ex  rel.  Rossell  v.  Garen  (N.  J.),  13 
Atl.  Rep.  26. 

The  nunols  general  Incorporation  law 
for  cities,  etc.,  and  the  Dram  Shops  act, 
authorize  a  city  to  impose  a  license  upon 
wholesale  liquor  dealers.  Dennehy  v. 
Chicago,  120  111.  627. 

The  Indiana  statute  providing  that  an 
incorporated  city  shall  have  power, 
within  its  corporate  limits,  and  over  a 
territory  two  miles  beyond  those  limits, 
to  regulate  all  shops  or  other  places 
where  intoxicating  liquors  are  kept  for 
sale  for  use  on  the  premises,  and  to  ex- 
act a  license  from  persons  keeping  such 
shops  (Rev.  Stat.,  §§  3106,  3154),  em- 
powers a  city  to  exact  such  licenses 
from  persons  who  have  State  or  county 
licenses,  as  well  as  others,  no  constitu- 
tional provision  prohibiting  the  legisla- 
ture from  fixing  the  jurisdiction  of 
municipal  corporations,  and  the  grant 
of  a  license  by  one  jurisdiction  not 
authorizing  the  person  to  whom  it  is 
granted  to  violate  the  law  of  another 
jurisdiction.  Lutz  v.  Crawfordsville, 
109  Ind;  466;  s.  c,  8  Ind.  33.  , 

2.  Sullivan  v.  City  of  Oneida,  61  111. 
242. 

But  a  city  may  constitutionally  be 
authorized  by  the  legislature  to  enact, 
and  may  enact  an  ordinance  that  no  in- 
toxicating liquors  shall  be  used  or  kept 
in  any  refreshment  saloon,  or  restaurant 
within  the  city  for  any  purpose  what- 
ever. State  V.  Clark,  28  N.  H.  (8  Fost.) 
176, 


3.  Strauss  v.  Pontiac,  40  111.  301.  See 
State  ex  rel.  Rossell  v.  Garon  (N.  J.), 
13  Atl.  Rep.  26;  McCrea  v.  Village  of 
Washington,  Fayette  County  (Ohio), 
18  Week.  L.  Bull.  66. 

Thus  it  has  been  said  that  the  New 
Jersey  act  authorizing  the  borough  of 
Pemberton  to  license  lager  beer  saloons, 
does  not  carry  with  it  the  right  to  pro- 
hibit the  sale  of  beer  by  the  quart. 
State  ex  rel.  Rossell  z/.  Garon  (N.J. ), 
13  Atl.  Rep.  26. 

A  prohlhitory  ordinance  passed  by  the 
common  council  of  a  municipal  cor- 
poration in  Ohio,  under  the  Dow  law, 
against  the  traffic  of  intoxicating 
liquors  within  such  corporation,  is  with- 
in the  power  of  such  corporation  so  far 
as  the  retail  traffic  in  liquor  is  con- 
cerned. But  a  municipality  has  no 
power,  under  the  Dow  law  or  any  other 
law  of  Ohio,  to  pass  an  ordinance  pro- 
hibiting the  sale  of  liquor  by  the  whole- 
sale or  compelling  druggists  to  keep 
lists  of  persons  to  whom  they  furnish 
liquors  on  prescription.  McCrea  v. 
Village  of  Washington,  Fayette  Coun- 
ty (Ohio),  18  Week.  L.  Bull.  66. 

4.  Piqua  v.  Zimmerlin,  35  Ohio  St. 
507;  Portland  v.  Schmidt,  13  Oreg.  17. 

Sunday  Closing  Ordinance. — It  has 
been  said  that  a  statute  conferring  ex- 
press power  on  municipal  corporations 
to  regulate  beer  shops,  etc.,  authorizes 
such  corporation  by  ordinance  to  pro- 
hibit keeping  such  places  open  on  Sun- 
day, without  exempting  from  its 
operation  cases  of  necessity  and  char- 
ity, or  conscientious  observance  of  the 
seventh  day  of  the  week.  Piqua  v. 
Zimmerlin,  35  Ohio  St.  507.  Such  or- 
dinance would  not  be  necessarily  void, 
if  on  prescribing  that  the  lighting  part 
of  the  beer  shop  on  Sunday  should  be 
prima  facie  evidence  of  guilt.  Piqua 
V.  Zimmerlin,  35  Ohio  St.  507. 

6.  Staates  v.  Washington,  44  N.  J.L. 
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to  the  common  council  of  a  city  to  fix  the  rates  of  license  for 
the  privilege  of  transacting  business  is  a  branch  of  the  taxing 
power  which  is  not  affected  by  the  constitutional  requirement 
that  taxes  shall  be  uniform,  and  that,  therefore,  the  council  in 
fixing  such  rates  may  discriminate  and  impose  a  larger  license 
tax  upon  the  business  of  retailing  liquors  than  on  any  other.^ 

b.  Legislative  Power  to  Enaci'  Local  Option  Laws.— 
Municipal  corporations  and  townships  may  be  invested  with  au- 
thority to  regulate  or  prohibit  the  retail  of  intoxicating  drinks  f 
and  the  legislature  may  authorize  such  townships  and  municipal 
corporations  to  determine  by  vote  of  the  inhabitants,  or  in  the 
case  of  a  city,  by  the  vote  of  the  city  council,  whether  the  sale 
of  a  particular  kind  or  kinds  of  liquor  within   its  limits  shill  be 


(15  Vr  )  605;    s.  c,  43   Am.   Rep.  402. 

"  Ten  o'clock  Ordinances." — The  court 
say:  "This  conclusion  is  not  without  ex- 
press autliority.  In  :  Dill.  Mun.  Corp., 
§  400  (333)  the  author  says:  Under  a 
general  power  to  pass"  any  other  by- 
laws for  the  well  being  of  the  city,  "its 
council  may,  b3'  ordinance,  prohibit 
saloons,  restaurants  and  other  places  of 
public  entertainment  to  be  kept  open 
after  ten  o'clock  at  night.  The  objec- 
tions that  such  a  by-law  was  unreason- 
able, and  deprived  the  citizens  of  the 
constitutional  right  of  acquiring  prop- 
erty', were  considered  not  to  be  well 
taken.  It  regulates  but  does  not  de- 
prive the  partj'  of  his  rights."  He  cites 
the  following  authorities,  and  an  exam- 
ination sustains  the  statements  in  the 
section  quoted:  State  v.  Welch,  36 
Conn.  211;;  Morris  v.  Rome,  loGa.  532; 
State  V.  Freeman,  38  N.  H.  426;  State 
-J.  Clark,  28  N.  H.  (8  I*'ost.)  176;  Hud- 
son V.  Geary,  4  R.  I.  485;  Platteville  v. 
Bell,  43  Wis.  488. 

A  contrary'  doctrine,  however,  was 
held  in  the  case  of  Ward  v.  Greeneville, 
8  Baxt.  (Tenn.)  228;  s.  c,  35  Am.  Rep. 
700,  where  it  is  maintained  that  a  town 
ordinance  prohibiting  licensed  retailers 
of  spirituous  liquors  from,  selling  such 
liquors  from  six  o'clock  in  the  after- 
noon and  six  o'clock  in  the  morning,  is 
unreasonable  and  invalid. 

1.  Ex  farte  Hurl,  49  Cal.  557. 

2.  See  Boyd  v.  Brj'ant,  35  Ark.  69;  s. 
c,  37  Am.  Rep.  6;  State  v.  Wilcox,  42 
Conn.  364;  s.  c,  19  Am.  Rep.  536; 
Caldwell  V,  Barrett,  73  Ga.  604;  Gun- 
narssohn  v.  Sterling,  92  111.  569; 
Schwuchow  V.  Chicago,  68  111.  444;  Er- 
linger  v.  Boneau,  51  111.  94;  Com.  v. 
Weller,  14  Bush  (Ky.)  2'iS;  s.  c,  29  Am. 
Rep.  407;  Anderson  v.  Com.,  13  Bush 
(Kj'.)    485;    Marshall    v.    Donovan,   10 


Bush  (Ky.)68i;  Stickrod  v.  Com.,  86 
Ky.  286;  s.  c,  9  Ky.  L.  Rep.  563;  State  v. 
Strauss,  49  Md.  288;  Fell  v.  State,  42 
Md.  71;  s.  c,  20  Am.  Rep.  S3;  Com.  -<i. 
Blackington,  41  Mass.  (24  Pick.)  352; 
Com.  V.  Dean,  iio  Mass.  357;  Com.  v. 
Bennett,  108  Mass.  27;  s.  c,  11  Am. 
Rep.  304;  Com.  v.  Martin,  108  Mass. 
29  «.;  State  v.  Cooke,  24  Minn.  247;  s. 
c,  31  Am.  Rep.  344;  State  v.  Noyes,  30 
N.  H.  279;  State  ex  rel.  Sanford  v. 
Court  of  Common  Pleas,  36  N.  J.  L.  (7 
Vr.)  72;  s.  c,  13  Am.  liep.  422;  Metro- 
politan Board  of  Excise  v.  Barrie,  34  N. 
Y.  657;  Cincinnati  W.  &  Z.  R.  Co.  i/. 
Com'rs  of  Chnton  Co.,  i  Ohio  St.  77; 
Locke's  Appeal,  72  Pa.  St.  491 ;  s.  u.,  13 
Am.  Rep.  716;  overruling  Parker  ■». 
Com.,  6  Pa.  St.  507;  State  v.  Parker,  26 
Vt.  357;  Bancroft  t).  Dumas,  21  Vt. 456; 
Bull  V.  Read,  13  Gratt.  (Va.)  78; 
Slinger  v.  Henneman,  38  Wis.  504'; 
Smith  V.  Janesville,  26  Wis.  291 ;  State 
■V.  O'Neill,  24  Wis.  149;  Thurlow  v. 
Massachusetts,  46  U.  S.  (5  How.)  504; 
bk.  12,  L.  ed.  256.  Compare  Ex  parte 
Wall,  48  Cal.  279;  s.  c,  17  Am.  Rep. 
425;  10  Alb.  L.J.  284;  Rice  v.  Foster, 
4  Harr.  (Del.)  479;  Meshmeier  r;.  State, 
II  Ind.  482;  Maize  v.  State,  4  Ind.  342; 
State  V.  Weir,  33  Iowa  134;  s.  c,  ii 
Am.  Rep.  115;  State  v.  Baum,  33  La. 
An.  981 ;  Lammert  v.  Lidwell,  62  Mo. 
188;  s.  c,  21  Am.  Rep.  411;  Parker  v. 
Com.,  6  Pa.  St.  507;  s.  c,  47  Am.  Dec. 
480;  overruled  by  Locke's  Appeal,  72 
Pa.  St.  491;  s.  c,  13  Am.  Rep.  716; 
State  V.  Swisher,  17  Tex.  441. 

Precluding  Fulfilment  of  Existing 
Contracts — Effect  of. — The  fact  that  such 
laws  maj'  tend  to  prevent  or  may  abso- 
lutely preclude  the  fulfilment  of  con- 
tracts previously  made  has  been  said  to 
be  no  objection  to  their  validity  (see 
People  V.  Hawley,  3  Mich.  330;  Rey- 
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prohibited  or  permitted ;  *  for  this  subject,  while  not  embraced 
within  the  ordinary  power  to  make  by-laws  and  ordinances,  falls 
within  the  class  of  police  regulations  which  may  be  entrusted  by 
the  legislature  by  express  enactment  to  municipal  authority.^ 

c.  Constitutionality  of  Local  Option  Laws. — A  law 
regulating  the  sale  of  intoxicating  liquors  which  provides  for  a 
submission  to  the  vote  of  the  people  to  determine  whether  the 
sale  of  intoxicating  liquors  shall  be  licensed  or  not  in  a  particular 
place  at  a  given  time  is  constitutional  where  such  law  is  com- 
■  plete  in  itself,  being  a  perfect  act  requiring  nothing  further  to 
give  it  validity  ;  ^  but  where  a  statute  is  not  a  perfect  law  and 
depends  upon  some  act  of  the  people,  or  some  other  body,  before 
it  becomes  a  law,  it  is  invalid.* 

An  act  authorizing  county  courts,*  municipal  villages,®  or  po- 
lice juries  of  parishes,''  to  prohibit  the  sale  of  intoxicating  liquors 
on  particular  days  and  at  particular  places  is  constitutional  and 
valid.  But  it  has  been  said  that  under  a  provision  in  the  consti- 
tution providing  for  the  enactment  of  a  local  option  law,  the 
legislature  is  without  power  to  prohibit  the  gift  as  well  as  the  sale 
of  intoxicating  liquors.* 


nolds  f.  Geary,  26  Conn.  179)',   because  "the  power  to  make  law  conferred  by 

contracts  cannot  hamper  or  impede  the  the  constitution  on  the  legislature  can- 

police  power  of   the   State  (Beer  Co.  not  be  delegated   by  the  legislature  to 

V.  Massachusetts,  97  U.  S.  (7  Otto)  25;  the  people  of  the  State,  or  to   any  por- 

bk.  24,  L.  ed.  989),  and  such  laws  are  tion  of  the  people." 

simply  a  police   regulation   established  2.  Com.  v.  Bennett,  108   Mass.   27;  s. 

by  the  legislature  for  the  prevention  of  c,  11  Am.  Rep.  304;   Com.  v.   Turner, 

intemperance,    pauperism    and    crime,  55  Mass.   (i    Cush.)   493,  495;  State  1' 

and   for    the    abatement   of  nuisances.  Simonds,  3  Mo.  414;  State  v.  Noyes,  30 

Oviatt  V.  Pond,  29  Conn. 479;  Reynolds  N.  H.  279;  Tanner  v.  Trustees  of  Al- 

V.    Geary,    26    Conn.     179;     State    v.  bion,   5    Hill  (N.  Y.)  121;   s.  i;.,  40Am. 

Wheeler,  25  Conn.  290;   Jones  •z'.  Peo-  Dec.    337;    Bancroft  v.  Dumas,  21  Vt. 

pie,    14   111.    196;    State  V.  Donehej',  8  456. 

Iowa  396;  Our  House  v.  State,  4  G.  3.  State  v.  King,  37  Iowa  462;  Sly- 
Greene  (Iowa)  172;  Zumhoft"  V.  State,  mer  v.  State,  62  Md.  240;  Fell  v.  State, 
4  G.  Greene  (Iowa)  526;  Santo  v.  State,  42  Md.  S8;  s.  c,  20  Am.  Rep.  83;  Ham- 
2  Iowa  202;  s.  c,  63  Am.  Dec.  4S7;  mond  w.  Haines,  25  Md.  541;  s.  c,  90 
Com.  z'.  Clapp,  71  Mass.  (5  Gra^')  97;  Am.  Dec.  77;  Com.  v.  Fredericks,  119 
Com.  ti.  Kendall,  66  Mass.  (12  Cush.)  ,  Mass.  199;  Com.  v.  Dean,  no  Mass. 
414;  People  f.  Gallagher,  4  Mich.  244;  357;  People  v.  Collins,  3  Mich.  343, 
People  T.  Hawley,  3  Mich.  330;  Gill  v.  Locke's  Appeal,  72  Pa.  St.  491;  s.  c,  13 
Parker,  31  Vt.  610;  State  t>.Prescott,27  Am.  Rep.  716;  Steele  v.  State,  19  Tex. 
Vt.  194;  Lincoln  t;.  Smith,  27  Vt.  328.  App.  425;  Ex  parte  Lynn,  19  Tex.  App. 
CoBj/flj-e  Meshmeier  •&.  State,  11  Ipd.  293.  See  also  authorities  in  (i)  under 
484;  Beebe  v.  State,  6  Ind.  501;  s.  c,  63  last  title. 

Am.  Dec.  391;  Wynehamer   -u.  People,  4.  Bancroft    v.    Dumas,  21    Vt.   456. 

13  N.  Y.  378.  See  Hammond  v.  Haines,  25  Md.  541; 

1.  Stickrod  v.  Com.,  86  Ky.  285;  s.  t.,  s.  c,  90  Am.  Dec.  77;  Com.  v.  Kimball, 

9  Ky.  L.  Rep.  563;  Anderson   v.  Com.,  41  Mass.  (24  Pick.)  359;   s.   c,  35  Am. 

13  Bush  (Ky.)  485;    Com.   v.  Bennett.  Dec.  337. 

108  Mass.  27;  s.  c,    n  Am.    Rep.   304.  5.  Trammell  lu.  Bradley,  37  Ark.  374. 


See  also  Municipal  Corporations. 
Local  Option — Delegation  of  Legisla- 
tive Power. — Supreme  court  of  Califor- 


6.  Bronson   t:;.  .  Oberlin,  41   Ohio  St. 
476;  s.  c,  52  Am.  Rep.  90. 

7.  State  V.  Bott,   31   La.  An.  663;  ». 


nia  say,  in  the  case  of  Ex  parte  Wall,     c,  33  Am.  Rep.  224 
4S  Cal.  279;  s.  c,  17  Am.  Rep.  425,  that        8.  HoUey  v.  State,  14  Tex.  App.  505. 
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(i)  Grounds  of  Holding  Local  Option  Laws  Valid  or  Invalid. 
— Local  option  laws  have  been  held  to  be  invalid  (i)  where  their 
title  was  defective  in  not  complying  with  a  statutory  requirement 
that  no  law  shall  relate  to  more  than  one  subject,  which  shall  be 
expressed  in  the  title. ^  (2)  Because  it  is  a  delegation  of  the  legis- 
lative power  to  the  people,  and  for  that  reason  is  in  conflict  with 
the  constitutional  provisions  which  vest  all  legislative  powers  in 
the  legislature.^  (3)  Where  it  is  left  to  a  vote  of  the  people  to 
determine  whether  the  act  shall  become  a  law.^ 


See  Steele  v.  State,  19  Tex.   App.  425. 

1.  Ex  parte  Burnsides  v.  Lincoln 
Co.  Ct,  86  Ky.  423. 

2.  State  V.  Baum,  33  La.  An.  981 
(overruling  State  v.  Bott,  31  La.  An. 
663;  s.  c,  33  Am.  Rep.  224;  Lessman  v. 
Territory,  3  Wash.  Tr.  452;  Thornton 
V.  Territory,  3  Wash.  Tr.  482.  See 
Com.  V.  Kimball,  41  Mass.  (24.  Pick.) 
359;  s.  c,  35  Am.  Dec.  337  and  note. 

As  to  what  acts  are  not  invalid  as  a 
delegation  of  tlie  legislative  power  to 
the  people,  or  some  body  of  the  people, 
see  State  v.  Wilcox,  42  Conn.  364;  s.  c, 

19  Am.  Rep.  536;  Groesch  v.  State,  42 
Ind.  547;  Fell  v.  State,  42  Md.  71;  s.  c, 

20  Am.    Rep.  83;   Savage    v.    Com., 
(Va.);5S.  E.  Rep.  563. 

Same — Washington  Territorial  Act. — 
In  Thornton  v.  Territory,  3  Wash.  Tr. 
482,  it  was  held  that  the  local  option 
act  giving  to  precincts  of  Washington 
Territory  the  power  to  repeal  the  ex- 
isting law,  and  prohibit  the  sale  of  in- 
toxicating liquors  by  a  petition  and  vote 
of  the  rhajority  of  tfie  voters  of  any  pre- 
cinct, is  invalid  as  a  delegation  of  the 
legislative  authority,  precincts  not  being 
municipal  corporations  capable  of  re- 
ceiving such  grant,  or  of  exercising  the 
power  granted.  To  the  same  effect  see 
Lessman  v.  Territory,  3  Wash.  Tr.  452. 

Same  Louisiana  Police  Juries  Act. — 
The  supreme  court  of  Louisiana  held 
in  the  case  of  State  v.  Baum,  33  La. 
An.  981  overruling  State  v.  Bott,  31 
La.  An.  663;  s.  c,  33  Am.  Rep.  224, 
that  the  Louisiana  acts  of  1878,  Nol  84, 
authorizes  police  juries  to  prohibit  the 
sale  of  liquors  on  Sunday,  in  the  various 
parishes  of  the  State  invalid,  because 
delegating  to  the  police  juries  the  au- 
thority of  the  general  assembly  to  legis- 
late, and  that  of  the  State  to  prosecute. 

3.  See  Ex  parte  Wall,  48  Cal.  27^; 
s.  c,  17  Am.  Rep.  425;  State  v.  Weir, 
33  Iowa  134;  s.  c,  II  Am.  Rep.  115; 
Santo  V.  State,  2  Iowa  165;  s.  c,  63 
Am.  Dec.  487;  Prohibitory  Amend- 
ment Cases,  24  Kan.  700. 


A  statute  empowering  townships  to 
decide  hy  a  popular  vote  whether  or 
not  the  sale  of  spirituous  liquors  should 
be  allowed  within  their  precincts,  such 
vote  to  be  taken  at  a  special  election  to 
be  called  on  petition,  by  the  board  of 
supervisors  of  the  count3',  was  held  un- 
constitutional in  Ex  parte  Wall,  48 
Cal.  279;  s.  c,  17  Am.  Rep.  425. 

It  was  said  by  the  svipreme  court  of 
Iowa,  in  the  case  of  State  v.  Weirj  33 
Iowa  134;  s.  c,  II  Am.  Rep.  115,  that 
the  legislature  have  no  power  to 
make  th^  operation  or  repeal  of  a  law 
depend  upon  the  vote  of  the  people,  and 
therefore  an  act  prohibiting  the  sale  of 
ale,  wine,  etc.,  the  operation  of  which 
is  made  to  depend  upon  the  vote  of  the 
people  in  each  county,  was  unconstitu- 
tional. 

Calling  Aid  of  People  to  Legislature. — 
But  it  is  thought  that  the  better  doctrine 
is  that  an  act  of  the  legislature,  which 
calls  to  its  aid  the  people  of  a  particular 
district,  as  a  means  of  ascertaining  the 
utility  of  a  measure  without  delegating 
to  the  people  the  power  to  make  the 
law,  is  valid  and  constitutional.  See 
State  ex  rel.  Sanford  v.  Court  of  Com- 
mon Pleas  of  Morris,  36  N.  J.  L. 
(7  Vr.)  72;  s.  c,  13  Am.  Rep.  422; 
Locke's  Appeal,  72  Pa.  St.  491;  s.  c, 
13   Am.   Rep.  716. 

Thus  it  is  said  in  State  ex  rel.  San- 
ford V.  Court  of  Common  Pleas  of 
Morris,  36  N.J.  L.  (7  Vr.)  72;  s.  c,  13 
Am.  Rep.  422,  that  what  is  known  as 
the  Chatham  local  option  law,  declar- 
ing the  retailing  of  ardent  spirituous 
liquors  to  be  unlawful,  and  providing 
that  no  license  shall  be  granted  if  the 
township  vote  that  a  majority  is  for 
"no  license"  is  constitutional.  And  it 
is  said  by  the  supreme  court  of  Penn- 
sylvania, in  Locke's  Appeal,  72  Pa.  St. 
491;  s.  c,  13  Am.  Rep.  716,  overruling 
Parker  v.  Com.,  6  Pa.  St.  507;  s.  c,  47 
Am.  Rep.  480,  that  an  act  was  uncon- 
stitutional which  authorized  voters  to 
vote  "for  license"  or  "against  license," 
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Local  option  laws  are  within  the  police  power  and  constitu- 
tional,^ and  are  not  open  to  the  objection  that  they  take  private 
property  for  public  use  without  compensation,  and  without  due 
course  of  law;*   or  that  they  are   a  regulation   of  commerce,* 

Ga.  668;  s.  c,  36  Alb.  L.  J.  6;  McKin- 
nej  -u.  Salem,  77  Ind.  213;  Ex  parte 
Kennedy,  23  Tex.  App.  77;  Steele  v. 
State,  19  Tex.  App.  425;  Ex  parte 
Lynn,  19  Tex.  App.  293;  Ex  parte 
Kinnebrew,  35  Fed.  Rep.  552. 

Taking  Private  Property. — The  Texas 
court  of  appeals  say,  in  the  late  case  of 
Ex  parte  Kennedy,  23  Tex.  App.  77, 
that  the  local  option  law  being  within 
the  scope  of  the  police  power  of  the 
State,  does  not  "take,  damage,  or  de- 
stroy" private  property  for  public  use 
within  the  meaning  of  section  i  of  the 
Texas  bill  of  rights. 

Destruction  of  Breweries — Damnum 
Absque  Injuria. — It  is  said  in  the  case 
of  Menken  v.  City  of  Atlanta,  78  Ga, 
668;  s.  c,  36  Alb.  L.  J.  6,  that  the  local 
option  legislation  of  Georgia  is  consti- 
tutional as  a  valid  exercise  of  the  police 
power,  and  that  the  effect  of  such  law 
upon  the  value  of  the  property,  such  as 
a  -brewery  and  its  fixtures  resulting 
from  the  inabilit3'  of  the  owners  to 
adjust  their  old  business  to  the  new  law 
is  damnum  absque  injuria;  that  the 
law  does  not  take  or  damage  such 
property  for  the  use  of  the  public,  but 
only  prevents  the  OAvners  from  taking  or 
damaging  the  public  for  their  use. 

Licenses  Already  Granted — ^Property 
Bights. — The  supreme  court  of  Indiana 
say,  in  the  case  of  McKinnej'  v.  Salem, 
77  Ind.  213,  that  the  Indiana  act  giving 
towns  the  right  to  license  the  sale  of 
ixtoxicating  liquors,  is  not  unconstitu- 
tional as  violating  the  rights  of  sellers 
already  licensed  by  county  officers,  be- 
cause a  liquor  license  is  at  all  times 
subject  to  the  control  of  the  legisla- 
ture. 

3.  Prohibiting  Sale  of  Intoxicating 
Liquors — Regulation  of  Commerce. — 
The  United  States  circuit  court  for  the 
northern  district  of  Georgia,  in  passing 
upon  the  Georgia  local  option  act  of 
September  i8th,  1885,  which,  after  pro- 
hibiting the  sale  of  intoxicating  liquors, 
provides  "that  nothing  in  this  act  shall 
be  so  construed  as  to  prevent  the  manu- 
facture, sale  and  use  of  domestic  wine, 
cider,  etc,"  held,  that  in  excepting 
domestic  wines  from  the  prohibition 
must  be  taken  as  excepting  other  wines 
and  that  so  construed  it  is  not  in  viola- 
tion of  the  federal  constitution,  art.  i,  § 


the  tickets  to  be  counted  and  returned 
certified  to  the  quarter  sessions;  the 
voting  to  be  conducted  as  in  other  re- 
lations; that  the  returns  show  a  major- 
ity "against  license"  which  should  "not 
be  lawful  for  any  license  to  issue  for  the 
sale  of  intoxicating  liquors." 

1.  See  Minnehaha  County  v.  Cham- 
pion (bak.),  37  N.  W.  Rep.  766;  Ter- 
ritory V.  O'Connor  (Dak.)  37  N.  W. 
Rep.  765;  Burnside  v.  Lincoln  Co.  Ct., 
86  Ky.  423;  Falmouth  v.  Watson,  5 
Bush  (K3'.)  660;  Com.  -u.  Ducey,  126 
Mass.  269;  Lemon  v.  Peyton,  64  Miss. 
161;  Schulherz  v.  Bordeaux,  64  Miss. 
59;  Ex  parte  Kennedy,   23  Tex.  App. 

77- 

Validity  of  Local  Option  Laws — Ken- 
tucky Doctrine. — The  supreme  court  of 
Kentucky  held,  in  the  case  of  Falmouth 
V.  Watson,  5  Bush  (Ky.)  660,  that  au- 
thority conferred  on  the  trustees  of  a 
town  by  act  of  the  legislature  to  exact 
payment  of  not  more  than  $300  from 
an^'  person  selling  spirituous  liquors  by 
retail  within  one  mile  of  the  town  is  a 
police  regulation  and  is  not  unconstitu- 
tional. The  same  court  held,  in  the 
recent  case  of  Burnside  v.  Lincoln  Co. 
Ct.,  86  Ky.  423,  that  an  act  prohibiting 
the  sale  of  liquor  in  a  designated 
county,  is  not  interdicted  by  the  bill  of 
rights  of  Kentucky,  or  the  fourteenth 
amendment  of  the  constitution  of  the 
United  States,  because  the  sale  of  liquor 
never  has  been  a  right  but  a  privilege 
merely'  the  creature  of  license,  and  the 
legislature  of  the  State  may,  under  its 
police  power,  not  only  regulate  but  re- 
strict or  entirely  prohibit  the  retail 
liquor  traffic. 

Same — Massachusetts  Doctrine. — The 
supreme  judicial  court  of  Massachu- 
setts say,  in  the  case  of  Com.  v.  Ducey, 
126  Mass.  269,  that  a  statute  conferring 
upon  the  mayor  and  aldermen  of  a  city, 
or  the  select  men  of  the  town,  or  any 
police  officer,  or  constable  "specially 
authorized  by  them,"  power  to  enter 
upon  the  premises  of  any  person 
licensed  to  sell  under  this  act,  to  ascer- 
tain the  manner  in  which  such  person 
conducts  his  business,  and  to  preserve 
order  is  a  reasonable  exercise  of  the 
police  power  of  the  commonwealth, 
and  is  constitutional. 

2.  Menken   v.    City   of  Atlanta,  78 
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or  that  they  are  local  or  special  laws/  and  unjustly  discriminat- 
ing.* 

d.  Adoption  of  Local  Option;  Elections,  etc.— Where 
a  statute  provides  for  the  adoption  or  rejection  of  local  option 
by  a  vote  of  the  people  of  the  particular  district  or  county,  held 
at  a  general  election,  the  general  election  referred  to  is  one  which 
is  general  throughout  the  State. ^  But  the  officer  charged  with 
the  duty  of  calling  an  election,  under  a  local  option  law,  cannot 
order  such  an  election  for  the  purpose  of  determining  whether  or 
not  the  gift  or  exchange  of  intoxicating  liquors  shall  be  pro- 
hibited. Their  authority  is  limited  to  ordering  an  election  to  de- 
termine the  prohibition  of  the  sale  of  intoxicating  liquors.* 

Where  the  legislature  provides  for  an  election  to  determine  the 
question  of  prohibiting  the  sale  of  liquors  in  a  certain  county, 
and  no  provision  is  made  in  the  law  for  judicial  interference,  and 
there  is  no  statute  authorizing  such  interference,  and  no  authority 
exists  at  common  law,  neither  a  court  of  law  nor  of  equity  has 
power  or  jurisdiction  over  the  matter.  The  matters  arising  out 
of  such  elections  must  be  determined  alone  by  the  tribunal  con- 
stituted by  the  legislature  for  that  purpose.  The  courts  are 
powerless  to  interfere,  unless  the  legislature  shall  see  proper  to 
confer  such  power  upon  them." 

A  local  option  law,  being  for  a  particular  locality,  depends  for 
its  validity  upon  its  adoption  in  conformity  with  prescribed  regu- 
lations, and  unless  so  adopted  is  void,  and  although  promulgated 

8,  giving  to  congress  the  power  to  regu-  equal  protection  of  the  law,  the  statute 

late  interstate   commerce."     Ex  farte  being  applicable   alike  to  all   persons 

Kinnebrew,  35  Fed.  Rep.  52.  within    the    locality    in    which    it     is 

1.    See  Tatum  v.  State,   79  Ga.   176;  adopted,  although  for  violation  of  the 

Higgins  V.  State,  64  Md.  419;  Ex  farte  dramshop    law   which  remains  in  force 

Swann,  96   Mo.  44;  State  ex  rel.  Mag-  in  other   localities,  whatever    penalties 

gard  V.  Pond,  93  Mo.  606;  Whisenhunt  are  imposed, 

V.  State,  18  Tex.  App.  491.  2.   In  re  Hauck,"(Mich.);  38  N.  W. 

"Local     and     Special     Laws." — The  Rep.  269;   Ex    ■parte   Swann,  96  Mo. 

Missouri   local     option     law    of    1887,  44;  State  f.  Pond,  93  Mo.  606. 

which   provides    that    anj    county    or  3.  Mackin  i>.  State.  62  Md.  244. 
town,  or  city   having   a   population  of  ,       Yet  it  has  been  said  that  under  the 

2,500  or  more,  may   by   majority  vote,  Texas   local   option   law  the   qualified 

put  such   county,   town   or  city   under  voters  of  a  precinct  may  assert  their 

its  operation  applies  to  all  the   counties  right  to  adopt  or  reject  local  option,  in- 

in  a  State  and  to  all  incorporated  cities  dependent  of  the  wishes  of  the  people 

or   towns   having  a  population  of  2,500  of  the  county,  and  that  voters  of  the 

or  more  inhabitants  as  a  class  and  does  whole  county  may  do  the  same  without 

not    violate   §     53    of    art.    4    of    the  reference  to  the  wishes  of  the  people  of 

Missouri   constitution,  which  provides  a  particular  precinct.     Whisenhunt  v. 

"that  no  local  or  special   law   shall  be  State,  18  Tex.  App.  491. 

passed  when  a  general  law  can  be  made  4.  And  this  limitation  will  not  be  af- 

applicable."      State   v.   Pond,   93   Mo.  fected   by  the   fact  that  it  is'  provided 

606.   The  same  court  say  in  the  later  case!  that  when  the  election  has  resulted  in 

of  Ex  parte   Swann,  96  Mo.  44,  that  favor  of  prohibition,  the  effect  is  that 

this   statute   does   not  contravene    §  i  the  sale,  exchange  and  gift  within  a  par- 

of   art.    14  of  the  federal  constitution  ticular  locality  is  prohibited  and  made 

prohibiting   a   State   from   denying  to  penal.  Steele  xi.  State,  19  Tex.  App.  425. 

any  person  within   its  jurisdiction  the  5.  Caldwell  v.  Barrett,  73  Ga.  604. 
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by  proper  authority,  is  neither  binding  upon  nor  notice  to  any- 


one. 


To  be  valid  and  binding  the  election  must  be  regularly  and 
properly  ordered.^ 

Under  a  statute  providing  that  liquorselling  maybe  prohibited 
upon  the  petition  of  a  majority  of  the  adult  inhabitants  residing 
within  a  particular  district,  without  such  a  petition  there  is  no 
power  to  take  action  under  the  local  option  act,  and  an  order 
made  for  an  election  thereunder  without  a  sufficient  petition  is  a 
nullity.* 

In  such  petition  it  is  only  necessary  that  the  requisite  number 
of  qualified  persons  shall,  in  writing,  indicate  to  the  proper  offi- 
cers their  desire  that  an  election  be  held  in  a  particular  locality 
for  the  purpose  of  determining  whether  or  not  the  sale  of  intoxi- 
cating liquors  shall  be  prohibited  in  that  locality ;  it  is  not   essen- 


1.  Dbnaldson  v.  State,  15  Tex.  App. 
25.  See  Hammond  v.  Haines,  25  Md. 
541;  s.  c,  90  Am.  Dec.  77,  83;  Phillips 
v.  State,  23  Tex.  App.  304. 

2.  Com.  V.  King,  86  Ky.  436;  Daw- 
son V.  State,  21;  Tex.  App.  670;  Ex  parte 
Sublett,  23  Tex.  App.  309,  312. 

Elections— Under  tlie  Texas  Local  Op- 
tion Law. — An  election  held  pursuant 
to  an  order  issued  at  a  term  of  commis- 
sioners' court,  subsequent  to  the  first 
term  held  after  the  petition  thereafter  is 
void.    Ex  parte  Sublett,  23  Tex.  App. 

In  Com.  V.  King,  86  Ky.  436,  it  is 
said  that  where  the  local  option  law 
provides  that  upon  petition  of  twenty 
legal  voters  in  any  district,  town  or  city, 
the  county  judge  shall  make  an  order 
directing  the  sheriif  or  other  officer, 
whose  duty  it  may  be  to  hold  an  elec- 
tion, to  open  a  poll  at  the  next  State, 
town,  citj'  or  county  election  for  the 
purpose  of  taking  the  sense  of  the 
voters,  whether  or  not ,  liquor  shall  be 
sold,  and  that  an  election  under  this 
provision  to  take  the  sense  of  the  citj', 
held  by  the  sheriff  or  coroner,  at  a  State 
election  is  unauthorized  and  void,  the 
act  intending  that  in  a  city  or  town  the 
vote  was  to  be  taken  at  a  city  or  town 
election  under  the  control  of  those  di- 
rectly interested  in  the  municipal  elec- 
tions. 

Second  Election. — Under  a  statute 
providing  that  a  second  election  under 
the  local  option  law  shall  not  be  held  in 
less  than  two  years  after  the  first  elec- 
tion, which  is  an  amendment  to  a  prior 
statute  permitting'an  election  to  be  held 
one  3;:ear  thereafter,  applies  only  to  those 
localities  thereafter  adopting  the  law. 


and  does  not  nullify  a  county  election 
repealing  the  law  held  a  year  after  this 
adoption  which  occurred  before  the 
passage  of  the  latter  act.  Dawson  v. 
State,  25  Tex.  App.  670. 

3.  Akin  v.  State,  14  Tex.  App.  142. 
See  Tally  v.  Grider,  66  Ala.  119;  Will- 
iams V.  Citizens,  etc.,  40  Ark.  290. 

Who  May  Sign. — In  Arkansas  it  has 
been  held  that  adult  females,  as  well  as 
adult  males,  may  join  in  a  petition  for 
an  order  prohibiting  the  sale  or  giving 
away  of  liquor  under  a  statute  provid- 
ing that  liquor  selling  ma3'  be  prohib- 
ited, upon  the  petition  of  a  majority  of 
the  adult  inhabitants  of  a  particular  dis- 
trict, and  the  finding  of  the  county  court 
in  regard  to  this  matter  cannot  be  im- 
peached upon  a  trial  for  a  violation  of 
the  act.  Blackwell  -v.  State,  36  Ark. 
178. 

Contents  of  Petition. — A  petition  un- 
der the  Alabama  local  option  law  au- 
thorizing probate  judges  to  order  elec- 
tions to  determine  whether  the  sale  of 
spirituous  liquors  shall  be  licensed, 
which  fails  to  aver  that  "  in  the  in- 
terest of  the  petitioner,  the  public  good 
will  be  promoted  bj'  a  prohibition  of 
the  sale  or  giving  away  of  vinous  or 
spirituous  liquors  within  the  limits" 
designated,  is  defective  and  confers  no 
jurisdiction  on  the  probate  judge  to  or- 
der an  election.  Tally  v.  Grider,  66 
Ala.  119. 

Territory  to  be  Included. — Under  an 
act  providing  that  liquor  selling  may  be 
prohibited  upon  the  petition  of  a  ma- 
jority of  the  adult  inhabitants  residing 
within  three  miles  of  any  school-house, 
church,  etc.,  two  points  as  centers  can- 
not be' designated  in  the  same  petition. 
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tial  that  the  petition  should  refer  to  or  designate  the  statute 
underwhich  the  election  should  be  ordered.'  No  notice  is  re- 
quired to  be  given  of  the  filing  of  such  petition.* 

Where  a  remonstrance  or  counter  petition  to  a  petition  for  the 
prohibition  of  the  sale  of  liquor  under  the  local  optioh  law  is  not 
provided  for  by  the  statute,  such  remonstrance  or  counter  peti- 
tion cannot  be  admitted  as  evidence  to  apprise  the  court  that  the 
petition  does  not  contain  a  majority  of  the  inhabitants.* 

The  order  for  an  election  under  the  local  option  law  should  be 
made  in  accordance  with  the  provisions  of  such  law,  but  such 
order  will  not  be  invalid  because  it  specifies  voters  qualified  to 
vote  for  members  of  the  legislature,  where  such  voters  are  quali- 
fied for  any  election  under  the  constitution.*  The  requirements 
of  the  local  option  law  regarding  the  posting  of  notices  of  elec- 
tion under  such  an  order  must  be  strictly  complied  with  or  the 
election  will  not  be  valid.^  In  the  absence  of  proof  to  the  con- 
trary it  will  be  presumed  that  the  notices  were  posted  in  the 
manner  required  by  law;  but  such  presumption  may  be  over- 
come by  proof.® 

The  statute  providing  for  the  prohibition  of  the  sale  of  in- 
toxicating liquors  in  any  town  or  city  by  vote  of  its  inhabitants 
does  not  require  that  they  shall  take  the  vote  by  ballot  or  shall 
previously  determine  by  a  formal  vote  the  manner  of  taking  it;' 
and  where  the  voters  are  not  asked  the  precise  question  prescribed 
by  the  act  under  which  the  vote  is  being  taken,  this  will  not  in- 
validate the  vote.*  The  number  of  votes  required  by  the  statute 
must  in  each  instance  be  cast  to  render  the  election  valid.* 

the  signers  secured  from  within  three  5.  Ex  farte  Kennedy,  23  Tex.  App. 

miles  of  either.     Williams  v.  Citizens,  77;  Smith  v.  State,  9  Tex.  App.  444. 

etc.,  40  Ark.  2go.  6.  James  w.  State,  21  Tex.  App.  189. 

Superyisora  CanTassing  for  Signers —  Posting — Placing  In  Hands  of  "Good 
Disqualification. — The  supreme  court  of  Men."  — The  clerk  does  not  "post"  no- 
Mississippi  say,  in  Lemon  v.  Peyton,  tices  of  a  local  option  election  by 
64  Miss.  161,  that  a  member  of  the  placing  them  "in  the  hands  of  good  men 
board  of  supervisors,  who  canvasses  for  to  be  posted."  If  he  is  shown  to  have 
or  signs  a  petition  for  an  election  under  done  this,  that  fact  rebuts  the  presump- 
the  local  option  law,  is  not  thereby  dis-  tion  that  he  did  his  duty.  James  o. 
qualified  from  acting  on  such  petition  State,  21  Tex.  App.  189. " 
in  his  ofiicial  capacity,  in  pursuance  of  Same — Number  of  Notices. — An  elec- 
the  terms  of  the  law;  that  the  interest  tion  under  a  local  option  law  is  not 
which  qualifies  a  judge  is  pecuniary,  not  valid  if  the  statutory  requisites  are  not 
political.  complied  with  as  to  a  certain  precinct,  al- 

1.  Steele  v.  State,  19  Tex.  App.  425.  though  the  mere  fact  that  two  of  the  five 
Keferrlng  to   Statute — Incorrect  De-  notices  posted  in  the  county  were  posted 

scrlption. — Where    a   petition    for   an  in  a  gingle  precinct,  would  not  of  itself 
election  under  the  local  option  law,  un-  invalidate  the  election.     Ex  farte  Ken- 
necessarily  refers  to  such  law  and  in-  nedy,  23  Tex.  App.  77. 
correctly    describes    it,  the    erroneous  7.  Com.  v.  Doe,  108  Mass.  418. 
reference  to  the  statute  is  mere  surplus-  8.  Gayle  v.  Owen  County  Court,  83 
age,  and  does  not  invalidate  the  peti-  Ky.  62. 
tion.    Steele  -v.  State,  19  Tex.  App.  425.  9.  See  Siloam  Springs  v.  Thompson, 

2.  Blackwell  v.  State,  36  Ark.  178.  41  Ark.  4.56;  Walker  v.  Oswald,  68  Md. 

3.  Williams  v.  Citizens,  etc.,  40  Ark.  146;  English  v.  State,  7  Tex.  App.  171; 
ago.  Chalmers  v.  Funk,  76  Va.  717. 

4.  Lemon  w.  Peyton,  64  Miss.  161.  Number  of  Votes  Required, — In  the 
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Where  the  law  makes  no  provision  as  to  how  the  result  of  the 
election  shall  be  proclaimed,  a  verbal  proclamation  by  the  clerk 
at  the  court  house  door  that  the  local  option  law  as  carried  is 
sufficient.^ 

An  order  declaring  the  result  of  an  election  under  the  local 
option  law  is  valid,  although  not  in  the  words  of  the  statute,  if  it 
contains  all  the  essential  requisites  ;*  but  an  order  of  the  county 
court  forbidding  the  sale  of  liquor  "  within  three  miles  of  a 
church  house  and  schools  "  in  a  town,  is  void  for  designating  more 
than  one  point  as  the  centre  of  the  district.* 

It  is  essential  to  the  validity  of  an  election  under  a  local  option 
law  that  it  appear  from  the  face  of  the  records  that  the  forms  of 


absence  of  any  special  provision  it 
would  seem  that  the  vote  of  a  majority 
of  the  voters  of  the  county  or  district 
voting  at  such  election  will  be  sufficient. 
Siloam  Springs  v.  Thompson,  41  Ark. 
456;  Walker  v.  Oswald,  68  Md.  146; 
Chalmers  «.  Funk,  76  Va.  717. 

Where  There  Is  No  Vote. — Under  a 
statute  providing  that  if  a  majority  of 
the  votes  cast  in  any  county  be  not  for 
license,  the  county  court  cannot  grant  a 
license.  Where  no  vote  is  taken  no 
license  can  be  granted.  Siloam  Springs 
V.  Thompson,  41  Ark.  456. 

1.  Mackin  v.  State,  62  Md.  244. 

Result  of  Election. — It  is  thought  that 
when  the  vote  under  the  local  option 
law  is  in  favor  of  selling,  the  fact  need 
not  be  certified  to  the  county  court 
otherwise,  where  it  is  adverse.  Com. 
V.  Hoke,  14  Bush  (Ky.)  668. 

2  James  v.  State,  21  Tex.  App.  353. 
See  Lipari  v.  State,  19  Tex.  App.  431. 

Limitation. — Where  the  limitation  of 
the  prohibition  under  the  election  is 
fixed  bj'  law,  it  cannot  be  affected  by 
the  order  of  the  court.  Lipari  v.  State, 
19  Tex.  App.  431. 

Form  of  Order. — If  an  election  under 
the  "local  option"  law  results  in  favor 
of  prohibition,  it  is  sufficient  for  the  or- 
der declaring  the  result  to  state  that 
fact  and  to  prohibit  the  sale  of  intoxi- 
cating liquors  (except  for  certain  pur- 
poses specified  in  the  statute)  within 
the  limits  of  the  localitj'.  It  was  not 
essential  to  the  sufficiency  of  the  order 
that  it  should  declare  that  the  prohibi- 
tion should  continue  until  such  time  as 
the  qualified  voters  of  the  locality,  by  a 
majority  vote,  at  an  election  held  there- 
for, should  decide  otherwise.  Such 
limitation  is  fixed  by  law,  and  cannot 
be  affected  by  the  order  of  the  court. 

Language  of  the  order,  that  the  sale 
of  intoxicating  liquors   "is   absolutely 


prohibited,  except  for  the  purposes  and 
under  the  regulations  prescribed  by 
law,"  is,  sufficiently  specific  and  definite. 
Ex  parte  Burrage,  26  Tex.  App.  35. 

Clerical  Error  in  Order. — An  order  of 
the  commissioners'  court  declaring  the 
adoption  of  local  option,  which,  through 
manifest  inadvertence  or  a  clerical  er- 
ror, shows  that  less  than  a  majority  of 
the  votes  cast  were  for  prohibition, 
when  as  a  matter  of  fact  it  is  apparent 
from  other  parts  of  the  same  order  that 
there  was  a  majority  for  prohibition,  is 
not  invalidated  thereby.  Ex  farte 
Burrage,  26  Tex.  App.  35. 

An  order  of  the  commissioners'  court 
in  Texas,  declaring  the  result  of  an 
election  adopting  the  provisions  of  the 
local  option  law  regulating  the  sale  of 
intoxicating  liquors,  was  published  in 
four  successive  issues  of  a  newspaper, 
to  wit,  July  4th,  nth,  18th  and  25th, 
1885.  On  trial  for  violation  of  the 
law,  the  court  charged  that  the  publica- 
tion of  said  order  for  four  successive 
weeks  was  completed  July  25th,  1885, 
and  that  the  law  took  effect  and  became 
operative  on  that  date.  Held,  error. 
Phillips  V.  State,  23  Tex.  App.  304;  s.  c, 
4  S.  W.  Rep.  S93. 

Same — Subsequent  License  to  Sell. — 
Where  an  order  has  been  made  by  the 
county  court  upon  a  petition  of  a 
majoritj'  of  the  adult  residents  of  the 
township,  prohibiting  the  selling  of 
liquor  within  three  miles  of  an  academy 
in  violation  of  Arkansas  act  of  March 
2,  1875,  ^  subsequent  license  to  sell 
liquor  is  no  protection  against  a  prose- 
cution for  selling  within  the  prohibited 
limits,  although  a  subsequent  order  re- 
voking the  prior  order  has  been  made 
by  the  county  court,  the  latter  order 
being  without  authority.  Wilson  v. 
Statej35  Ark.  414. 

3.  dzola  V.  State,  45  Ark.  458. 
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the  law  were  complied  with  in  holding  the  election;*  but  where 
the  records  show  that  the  officers  were  duly  appointed  before  the 
election,  the  presumption  obtains  that  they  held  it.* 

e.  Validity  of  Ordinances  Adopting  Local  Option. — 
A  city  ordinance  passed  for  the  purpose  of  regulating  the  traffic 
of  intoxicating  liquors  adopting  local  option  is  valid.*    And  an 


1.  Tally  il.  Grider,  66  Ala.  iig; 
Carnes  v.  State,  23  Tex.  App.  449;  Mc- 
Millan V.  State,  18  Tex.  App.  371;;  Stall- 
worth  V.  State,  18  Tex.  App.  378. 

It  devolves  upon  the  State,  in  prose- 
cuting violations  of  the  local  option 
law,  to  establish  the  fact  that  the  order 
of  the  commissioners'  court  for  the 
holdiiig  of  the  election  was  based  upon 
a  legal  petition;  and  that  proof  must 
appear  of  record  on  appeal.  Carnes  -v. 
State,  23  Tex.  App.  449. 

On  an  indictment  charging  the  viola- 
tion of  the  local  option  law  the  defend- 
ant objected  that  the  election  at  which 
the  law  was  adopted  was  not  held  in 
accordance  witl\  the  provisions  of  Code 
North  Carolina,  §  31 14,  which  makes 
it  the  duty  of  the  board  of  county  com- 
missioners to  order  elections  upori  the 
petition  of  one-fourth  of  the  qualified 
voters,  etc.  The  evidence  showed  that 
the  election  in  question  was  ordered  by 
the  board;  that  it  was  held,  and  the  re- 
turns made  and  canvassed,  and  the  re- 
sult proclaimed  according  to  law,  but 
there  was  no  proof  that'  an  election  had 
been  ordered  upon  petition  as  afore- 
said. Held,  that  the  result  of  the  elec- 
tion as  decided  and  proclaimed  is 
conclusive  upon  any  collateral  proceed- 
ing.    State  V.  Emery,'  gS  N.  C.  768. 

2.  James  v.  State,  21  Tex.  App.  353. 

Appeal. — Upon  appeal  from  a  judg- 
ment of  the  county  court,  upon  a  peti- 
tion under  the  three  mile  law,  the  circuit 
judge,  in  determining  whether  the  peti- 
tion contains  a  majority  of  the  adult  in- 
habitants, should  attach  great  weight  to 
the  judgment  of  the  county  court  and 
sustain  it,  unless  quite  clearly  erroneous. 
Williams  v.  Citizens,  40  Ark.  290. 

3.  Franklin  v.  Westfall,  27  Kan. 614; 
Salena  v.  Seitz,  16  Kan.  143;  Beasley  v. 
Beckley,  28  W.  Va.  81;  Tanner  v.  Ali- 
ance,  29  Fed.  Rep.  196.  Compare  Cant- 
ril  V.  Sainer,  59  Iowa  26;  State  w.  Leav- 
enworth, 36  Kan.  314. 

In  Salena  v.  Seitz,  16  Kan.  143,  an 
ordinance  of  a  city  of  the  third  class, 
providing  for  the  issuance  of  licenses 
upon  certain  terms  and  conditions,  to 
sell  intoxicating  liquors,  and  for  punish - 
ishing  siu^  persons  as  should  sell  with- 


out taking  out,  or  having  such  licenses, 
was  held  valid. 

Local  Option — VUlage  Ordinance— In- 
junction Against  Enforcement. — In  Tan- 
ner V.  Aliance,  29  Fed.  Rep.  196,  by 
an  ordinance  of  a  village  in  Ohio, 
passed  under  the  authority  of  the 
State  legislature,  the  keeping  of 
"ale,  beer,  and  porter  houses,  and 
other  places  where  intoxicating  liq- 
uors are  sold  at  retail,"  was  prohib- 
ited within  the  village.  The  United 
States  circuit  court  held  that  a  citizen 
of  the  State  engaged  in  the  business  of 
selling  liquors,  and  who  had  paid  the 
tax  required  by  such  act  of  the  legisla- 
ture, to  be  paid  to  carry  on  the  business 
of  the  village,  and  had  acquired  and 
fitted  property  for  that  purpose,  and 
had  built  up  an  extensive  business,  the 
good  will  of  which  was  of  large  pecu- 
niary value  to  him,  was  not  therefore 
entitled  to  an  injunction  from  a  United 
States  circuit  court  to  restrain  the  vil- 
lage from  enforcing  the  ordinance  on 
the  ground  that  it  was  a  violation  of 
the  constitution  to  the  State,  and  of  the 
United  States. 

Defective  Title — Discrepancy  Between 
Title  and  Subject. — Where  an  ordinance 
is  entitled  "regulating  the  use  and  sale 
of  intoxicating  liquors,"  bnt  the  sub- 
stance of  the  ordinance  is  found  in  the 
body  of  it,  is  entirely  prohibitory  with 
no  pretence  of  regulation,  it  is  invalid 
for  want  of  compliance  with  the  law 
requiring  the  subject  of  an  ordinance 
to  be  clearly  expressed  in  its  title. 
Cantril  v.  Sainer,  59  Iowa  26. 

Prospective  and  Retroactive  Opera- 
tion.— An  ordinance  passed  after  the 
issuance  of  a  licence  to  a  retailer  of 
spirituous  liquors,  imposing  a  penalty 
for  its  violation  by  keeping  his  saloon 
open  after  ten  o'clock  p.  m.,  is  not  an 
ex  post  facto  or  retroactive  law,  unless 
the  act  sought  to  be  punished  was  com 
mitted  antecedent  to  its  passage.  State 
V.  Isabel,  40  La.  An.  340.  See  Tanner 
V.  Aliance,  29  Fed.  Rep.  196. 

In  State  v.  Isabel,  40  La.  An.  340, 
the  court  observes:  "It  is  an  estab 
lished  fact  that  the  alleged  violation  of  the 
ordinance  occurred  long  after  its  adop- 
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ordinance  of  a  town  declaring  the  selling  of  intoxicating  liquors 
to  be  a  nuisance,  and  imposing  a  fine  for  the  offence  is  valid  in 
those  cases  where  the  legislature  conferred  upon  the  town  power 
to  authorize  the  adoption  of  such  an  ordinance.^ 

Towns  have  power  to  prohibit  the  sale  of  such  intoxicating 
liquors  only  as  are  not  prohibited  by  statute,  and  an  ordinance 
which  prohibits  the  sale  of  all  kinds  of  intoxicating  liquors  will 
be  void  as  to  such  liquors   as   are    prohibited   by    statute ;  *  but 


tion.  We  cannot  understand  in  what 
respect  it  is  an  ex  fast  facto  law,  when 
it  is  intended  to  punish  crimes  or  of- 
fences committed  antecedent  to  its  en- 
actmentj  and  it  is  said  to  be  retroactive 
when  it  is  applied  to  past  transactions. 
.But  neither  view  has  any  application 
here,  because  the  act  sought  to  be  pun- 
ished occurred  subsequent  to  the  adop- 
tion of  the  ordinance.  We  are  referred 
to  no  provisions  of  law  in  force  at  the 
time  the  defendant  procured  his  licenses, 
under  the  authority  of  which  he  was 
entitled  to  keep  open  his  establishment 
until  twelve  o'clock  at  night,  and  the 
privilege  of  enjoying  which  the  ordinance 
in  question  purports  to  abridge.  And 
we  are  not  aware  of  any.  But  if  there 
was,  it  would  not  result  therefrom  that 
the  ordinance  in  question  was  either  an 
ex  post  facto  or  retroactive  law." 

FroUbltlng  Absolutely  or  for  Certain 
Purposes. — It  is  said  in  Bronson  v. 
Oberlin,  41  Ohio  St.  476;  s.  >,.,  52  Am. 
Rep.  go,  that  a  village  council  acting 
under  a  statute  (act  of  March  29th, 
1882,  7g  Ohio  Laws,  59),  authorizing 
incorporated  villages  having  within 
their  limits  a  college,  university  or  the 
like,  to  provide  against  the  evils  result- 
ing from  selling  intoxicatftig  liquors 
therein,  exceeds  its  power  when  it 
makes  an  ordinance  prohibiting  the 
sale  of  liquors  to  all  persons  for  all 
purposes  except  medical  or  medicinal; 
and  the  sections  of  the  ordinance  so 
providing  are  void. 

But  it  is  said  in  Hill  v.  Mayor,  72 
Ga.  314,  that  if  the  offence  profiibited 
by  a  municipal  ordinance  prohibiting 
the  sale  of  liquors  in  the  corporate 
limits  in  any  county  either  directly 
or  selling  any  other  cbmmodity,  or  giv- 
ing away  liquor  or  any  other  device  or 
disguises  whatever,  and  imposing  a 
penalty  for  such  violation  with  the  same 
"punishments  as  those  prohibited  by 
section  5465  of  the  Georgia  Code,  the 
power  having  existed  prior  to  the  con- 
stitutions of  1868  and  1877,  in  the  incor- 
porate authorities  to  try  parties  for  such 


offences,  that  for  that  reason  the  ordi- 
nance was  valid. 

1.  Harbaugh  v.  City  of  Monmouth, 
74  111.  369;  Kettering  v.  City  of  Jack- 
sonville, 50  111.  41 ;  Dingman  v.  People, 
51  111.  280;  Block  V.  Town  of  Jackson- 
ville, 36  111.  301;  Roberts  v.  Ogle,  30 
111.  461;  s.  c,  83  Am.  Dec.  201;  City  of 
Pekin  v.  Smelzel,  21  111.  469;  s.  c,  74 
Am.  Dec.  105;  Byers  v.  President  etc. 
of  Town  of  Olney,  16  111.  36;  Goddard 
V.  Jacksonville,  15  111.  588;  s.  c,  60  Am. 
Dec.  773;  City  of  Frankfort  v.  Aughe, 
114  Ind.  77;  Vonderweit  v.  Centerville, 
15  Ind.  447;  HoUenbaugh  v.  State,  11 
Ind.  556. 

Declaring  Sale  to  tie  a  Nuisance. — A 
municipal  ordinance  declaring  the  sale 
of  intoxicating  liquors,  beer,  etc.,  to  be 
a  nuisance,  forbiding  such  sale,  and 
prescribing  punishment  therefor,  is 
valid.  Vonaerweit  v.  Centerville,  15 
Ind.  447;  HoUenbaugh  v.  State,  11  Ind. 
556- 

Imposing  Fine. — An  ordinance  of  a 
town  declaring  the  sale  of  intoxicating 
liquors  a  nuisance,  may  impose  a  fine 
for  such  sale.  City  of  Pekin  v.  Smelzel, 
21  111.  469;  s.  c,  74  Am.  Dec.  105;  God- 
dard V.  President  etc.  of  Town  of  Jack- 
sonville, 15  III.  588;  s.  c,  60  Am.  Dec. 

773- 

2.  Town  of  Eldora  v.  Burlingame, 
62  Iowa  32;  Cantril  v.  Sainer,  59  Iowa 
26. 

Ordinance  Prohibiting  Sale  of  Beer — 
Repugnancy  to  Statute. — A  town  ordi- 
nance prohibiting  the  sale  of  beer  is  not 
repugnant  to  the  general  laws  of  the 
State,  beer  of  some  kinds  being  an  in- 
toxicating drink.  Pekin  v.  Smelzel,  21 
III.  464.  But  a  town  ordinance  prohib- 
ing  the  sale  of  beer  within  three  miles 
of  the  corporate  limits,  is  void  unless 
specially  authorized  by  the  legislature. 
Strauss  V.  Pontiac,  40  111.  301. 

Same — Fixing  Punishment. — A  statute 
which  prohibits  towns  or  cities  from 
making  acts  punishable  by  ordinance 
which  ■  are  made  public  oftences,  and 
punishable  by  the  State,  does  not  apply 
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will  be  enforced  as  to  such  liquors  as  the  town  council  has  power 
to  regulate  the  sale  of  by  ordinance.^ 

Where,  by  statute  or  by  charter,  municipal  corporations  are  au- 
thorized to  prohibit  the  sale  of  spirituous  and  intoxicating  liq- 
uors, at  particular  times,  such  prohibition  must  be  for  a  definite 
time,^  and  be  reasonable.*  But  it  has  been  said  that  so  much  of 
an  ordinance  as  in  effect  prohibits  the  sale  of  strong  and  spiritu- 
ous liquors  and  wines  by  licenced  inn  keepers  to  lodgers. and 
lawful  travellers  on  Sunday  is  void.* 

(i)  Ordinances  Relating  to  Licencing,  Fees,  etc. — An  ordinance 
providing  that  a  licence  shall  be  granted  only  by  applying  to  the 


to  an  ordinance  making  it  an  oifence  to 
sell  intoxicating  liquors  within  the  lim- 
its of  a  city  without  first  obtaining  a 
city  license  therefor.  City  of  Frankfort 
V.  Aughe,  114  Ind.  77. 

Limit  as  to  Quantity. — A  city  ordi- 
nance forbidding  the  sale  of  liquors  of 
the  amount  of  more  than  one  quart  to 
be  drunk  on  the  premises,  where  incon- 
sistent with  the  State  law,  is  unauthor- 
ized by  the  city  charter  and  void. 
Adams  v.  Alban3',  29  Ga.  56.  An 
amendment  to  the  city  (Jharter  allowing 
the  mayor  to  try  offences,  does  not  in- 
crease the  power  of  the  city  to  make 
laws  creating  oifences.  Adams  v.  Al- 
bany, ii)  Ga.  56. 

Same — Repugnancy  to  Statute. — 
Where  the  ordinance  of  a  municipal 
corporation  prohibiting  the  sale  of  pure 
Ohio  wine,  ale,  beer,  and  cider  to  be 
drunk  where  sold,  and  prohibiting  the 
sale  of  such  liquors  in  less  quantities 
than  one  gallon,  was  held  in  Thompson 
V.  Mount  Vernon,  11  Ohio  St.  688,  to 
be  void,  because  inconsistent  with  and 
against  the  policy  of  the  general  stat- 
ute of  the  State  "to  provide  against  the 
evils  resulting  from  the  sale  of  intoxi- 
cating liquors  in  the  State  of  Ohio." 

Same  —  Unreasonatple  Quantity.  — 
Where  the  legi-slature,  by  enactments 
authorizing  the  council  of  a  town  to 
pass  such  ordinance  as  they  may  deem 
necessary  for  controlling  the  retail  of 
spirituous  liquors,  and  they  passed  an 
ordinance  that  no  one  should  sell  spirit- 
uous liquors  in  less  quantities  than 
twenty  gallons,  it  was  held  that  the 
act  did  not  grant  the  power  to  pass  such 
ordinance,  twenty  gallons  being  too 
great  a  quantity  to  embrace  the  word 
"retail."  Harris  v.  Livingston,28  Ala.577. 

However,  it  is  said  in  the  supreme 
court  of  Illinois,  in  the  case  of  Byers 
V.  President  etc.  of  Town  of  Olney,  16 
111.  36,  that  a  town  ordinance  providing 


against  the  sale  of  vinous  and  spirituous 
liquors,  etc.,  in  a  less  quantity  than  one 
baj-rel  without  a  licence,  is  not  repug.- 
nant  to  the  general  law  prohibiting  the 
sale  without  licence  in  less  quantity 
than  one  quart. 

1.  Town  of  Eldora  v.  Burlingame, 
62  Iowa  32. 

2.  Definite  Time. — Thus  where  a  stat- 
ute authorized  the  board  of  police 
commissioners  of  a  particular  town  to 
order  all  drinking  saloons  to  be  closed 
temporarily,  whenever  in  their  judg- 
ment public  peace  required  it,  and  mak- 
ing it  a  misdemeanor  to  disobey  such 
order  "during  such  period  as  such  board 
shall  so  forbid,"  and  the  board  issued 
an  order  that  drinking  saloons  "be  so 
temporarilj'  closed  until  further  notice," 
it  was  held  that  although  the  legislature 
had  in  no  way  exceeded  its  authority  in 
conferring  such  power  upon  the  board 
of  police  commissioners,  yet  such  board 
being  authorized  by  statute  to  close 
the  drinking  saloons  only  for  a  short 
and  definite  interval,  that  consequently 
the  order 'to  "close  them"  until  "further 
notice"  was  void.  State  v.  Strauss,  49 
Md.  288. 

3.  Frobibitlon  Must  be  ReasonaWe.— 
Thus  it  has  been  hdd  that  an  ordinance 
of  a  municipal  corporation  forbidding 
licensed  retailers  of  spirituous  liquors 
to  sell  between  the  hours  of  six  o'clock 
P.M.  and  six  o'clock  A.lvi.,  is  unreason- 
able and  invalid.  Ward  v.  Greenville, 
8  Baxt.  (Tenn'.)  228.  Also  that  an 
ordinance  forbidding  the  sale  after  six 
o'clock  p  M.  on"  the  first  three  days  of 
each  term  of  the  circuit  court,  on  the 
days  when  the  county  court  is  held, 
when  a  public  show  takes  place, .  or 
fairs  are  held  near  the  town,  is  void  as 
being  unreasonable.  Grills  v.  Jones- 
boro,   8    Baxt.  (Tenn.)  247. 

4.  Wood  V.  Brooklyn,  14  Barb.  (N. 
Y.)  425- 
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city  council,  upon  petition  of  the  applicant,  accompanied  by  a 
certificate  as  to  his  character,  and  that  the  applicant  should  be 
entitled  to  a  license,  if  the  city  council  find  that  he  was  qualified 
to  carry  on  the  business,  is  reasonable  and  valid  \^  but  where  it 
is  required  that  the  application  shall  be  accompanied  by  a  peti- 
tion of  the  majority  of  the  adult  residents,  it  has  been  held  to 
be  void.* 

(2)  Property  Rights ;  Due  Process  of  Law,  etc. — The  right  to 
pursue  a  lawful  employment  is  not  abridged  within  the  meaning  of 
the  fourteenth  amendment  of  the  United  States  constitution  by  a 
municipal  ordinance  which  merely  regulates  the  sale  of  liquors 
and  imposes  a  license  thereon  without  prohibiting  their  sale 
absolutely;*  and  it  has  been  said  that  an  ordinance  prohibiting 
the  sale  of  liquors  in  the  incorporate  limits  of  the  city,  and  im- 
posing a  penalty  for  the  violation  thereof  is  not  unconstitutional, 
because  no  provision  is  made  for  a  jury  trial  on  a  prosecution  for 
the  violation  of  such  ordinance.* 

(3)  Restraint  of  Trade;  Regulation  of  Commerce. — Where  a 
town  is  authorized  by  a  statute  or  by  its  charter  to  regulate  or 
suppress  the  sale  of  intoxicating  liquors,  an  ordinance  prohibit- 
ing such  sale  without  a  license  is  not  in  derogation  of  the  com- 
mon rights  of  the  citizens,  and  is  not  open  to  the  objection  that 
it  seeks  to  regulate  commerce  or  is  in  restraint  of  trade. ^ 

(4)  Unlawful  Search,  etc. — A  city  ordinance  prohibiting  the  sale 
of  intoxicating  liquors,  except  by  druggists  for  sacramental, 
chemical,  mechanical  or  medicinal  purposes,  and  requiring  such 
druggists,  under  a  heavy  penalty,  to  furnish  the  city  clerk  a  state- 
ment in  writing  of  the  kind  and  quantity  thereof,  and  when  and 
to  whom  sold,  verified  by  the  oath  of  every  servant  in  the  drug- 
gist's employ,  has  been  held  to  be  an  invasion  of  the  sanctity  of 
private   business,    and   contravenes    the    constitutional  guaranty 

,  1.  Amador  Co.  v.  Kennedy,   70  Cal.  for  the  same  business  carried  on  in  a 

458;  In  re  BickerstaiF,  70  Cal.  35  ;  Ex  village,  town  or  city.     Amador  Co.  v. 

^arte  Hurl,.49  Cal.  557;  Wolf  v.  City  Kennedy,  70  Cal.  458. 

of  Lansing,  53  Mich.  367.  2.  Eureka  v.  Davis,  21  Kan.  578. 

License  Fees. — Constitutional  Law.^-  3.  In  '  re    BickerstafF,    70    Cal.   35  ; 

It  is  said  in  Ex  parte  Hurl,  49  Cal.  557,  Tanner  v.  Aliance,  29  Fed.  Rep.  196. 

that  a  city  ordinance  requiring  the  pay-  4.  Hill  v.  Mayor,  72  Ga.  314. 

ment  of   a   license   fee   of    $50    every  5.  Carthage   v.  Buckner,  4  111.  App. 

ninety  days,  for  the  privilege  of  retail-  317  ;  City  Council  v.  Ahrens,  4  Strob. 

ing  spirituous   liquors,  does  not  violate  (S.  C.)  241. 

any  provision  of  the  constitution,  and  It  is  said  by  the   supreme   court   of 

that  it  cannot  be  assumed  judicially  that  South     Carolina,  in    City    Council    v. 

such  an  ordinance  is  a  virtual  prohibi-  Ahrens,  4  Strobh.  (S.  C.)    241,   that   a 

tion  of  the  sale  of  such  liquors.  city  ordinance  prohibiting  tiie  sale   of 

DlBorlmlnation. — Wayside   Tavern  or  intoxicating  liquors  without  a  license, 

watering  place. — An  ordinance  passed  is  not  in  derogation   of  the   common 

by  the  board  of  supervisors  of  a  county,  rights  of  the  citizens,  but  is  a  restraint 

imposing  license  taxes  upon  the  busi-  of  the  trade  of  a  few  for  the  benefit  of 

ness  of  selling  liquors  at  retail,  is  not  the  many;  that  such   an  ordinance    is 

invalid  because  it  fixes   a  less  rate   of  not  unconstitutional,  because  the  arti- 

license  for  the  business  of  retailing  at  a  cles  prohibited  are  articles  of  commerce, 

■wayside  tavern  or  watering  place  than  admitted  by   the   revenue    laws   of  the 
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against  unreasonable  searches ;  ^  but  it  has  been  said  that  an 
order  of  the  board  of  police  commissioners,  by  which  the  police 
officers  of  a  city  are  authorized  to  enter  at_  any  time  upon  the 
premises  of  any  person  licensed  to  sell,  intoxicating  liquors  under 
the  statute,  to  ascertain  the  manner  in  which  such  person  con- 
ducts his  business,  and  to  preserve  order,  is  legal  and  valid.* 

/.  Repeal  or  Revocation. — Where  a  license  has  been 
granted  by  public  authorities  in  accordance  with  the  provisions 
of  a  statute  or  ordinance,  such  licence  is  in  no  sense  a  contract 
by  the  State,  county  or  city  with  the  person  taking  out  the  li- 
cense ;  it  is  simply  a  permit  granted  to  do  business  undfer  the 
license,  and  the  license  may  be  repealed  or  revoked  at  any  time.* 
Where,  in  accordance  with  the  constitution  and  the  statutory 
provisions  on  the  subject,  a  local  option  law  has  been  adopted 
and  put  in  force,  it  operates  as  a  repeal,  within  the  locahty  in 
question,  of  all  laws  and  parts  of  laws  in  conflict  with  it.  And 
unless  otherwise  provided  will  exempt  from  punishment  all  pre- 
vious offenders  against  the  repealed  laws.*     But  where  authority 


United  States,  and  because  after  the 
article  is  admitted  into  the  country  it 
becomes  the  property  of  a  citizen  of  the 
state  which  has  power  to  regulate  or 
prohibit  its  sale. 

1.  City  of  Clinton  v.  Phillips,  58  111. 
102;  s.  c,  II  Am.  Rep.  52. 

2.  Com.  V.  Carter,  132  Mass.  12; 
Com.  V.  Ducey,  126  Mass.  269. 

Supervision  of  licensed  articles. — 
It  is  held  by  the  supreme  judicial  court 
of  Massachusetts,  in  the  case  of  Com. 
■zj.  Carter,  132  Mass.  12,  that  "private 
property  is  held  subject  to  the  exercise 
of  such  public  rights,  for  the  common 
benefit;  and  in  the  case  of  licensed  deal- 
ers in  merchandise,  the  injury  suffered 
by  inspection  is  accompahied  by  advan- 
tages which  must  be  regarded  as  suffi- 
cient compensation.  Bancroft  v.  Cam- 
bridge, 126  Mass.  438,  441.  Instead  of 
requiring  all  milk  offered  for  sale  to  be 
first  inspected,  the  legislature  for  ob- 
vious reasons  has  perrhitted  licensed 
dealers  to  sell  milk  without  inspection, 
has  imposed  penalties  for  selling  adul- 
terated milk,  and  has  provided  that 
when  the  inspector  of  milk  has  reason 
to  believe  that  any  milk  has  been  adul- 


public  health,  and  is  within  the  police 
power  of  the  commonwealth.  Com. 
V  Ducey,  126  Mass.  269;  Jones  v.  Root, 
72  Mass.  (6  Gray)  435.  The  same  is 
true  of  all  spirituous,  vinous,  fermented 
or  malt  liquors,  where  licensed. 

3.  Brown  v.  State  (Ga.,)  7  S.  E.  Rep. 
915.  See  Huffsmith  v.  People,  8  Colo. 
175;  s. «,.,  54  Am.  Rep.  550;  Seibold  v. 
People,  86  111.  33;  Bennett  v.  People, 
30  111.  389;  McKinney  v.  Town  of  Sa- 
lem, 77  Ind.  213;  State  v.  Neeper,  3  G. 
Greene  (Iowa),  337;  Com.  v.  Jarrell 
(Ky.),  5  S,.  W.  Rep.  763;  Com.  v.  Wal- 
ler, 14  Bush  (Ky.)  218;  Fell  v.  State, 
42  Md.  71,  s.  c,  20  Am.  Rep.  83;  Calder 
V.  Kurby,  71  Mass.  (5  Gray)  597; 
Wheeler  v.  State,  64  Miss.  462;  Hearn 
V.  Brogan,  64  Miss.  334;  State  v.  De 
Bar,  58  Mo.  395;  State  v.  Clarke,  54 
Mo.  17;  s.  c,  14  Am.  Rep.  471;  Metro- 
politan Board  of  Excise  v,  Berrie,  34 
N.  Y.  657;  Boone  v.  State,  12  Tex. 
App.  184;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  32;  Cpoley  Const. 
Lira.  343,  474. 

■4.  Boone  v.  State,  12  Tex.  App.  184. 
See  State  v.  Yewell,  63  Md.  120; 
Wheeler  v.  State,  64  Miss.  462;  Rauch 


terated  he  may  take  specimens  thereof    v.  Com.  78  Pa.  St.  490;  Compare  Com 
in  order  that  by  analysis  or  otherwise    v.  Weller,  14  Bush  (Ky.)  218. 
he  may  determine  whether  the  milk  has 
been    adulterated.     Such   a  seizure   of 
milk  for  the  purposes  of  examination  is 


a  reasonable  method  of  inspection,  and  . 
does  not  require  a  warrant.  It  is  a  su- 
pervision under  the  laws  by  a  public 
officer   of  a  trade  which  concerns  the 


Repeal  by  Implication  —  Mississippi 
Doctrine. — However,  it  is  held  that  the 
Mississippi  local  option  law,  approved  . 
March  nth,  1886,  does,  not  repeal  the 
former  laws  except  so  far  as  it  is  in- 
consistent with  them;  also  that  where 
the  result  of  an  election  is  against  the 
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is  conferred  upon  the  city  council  to  regulate  selling  and  traffic- 
ing  in  intoxicating  liquors,  such  power  does  not  enable  the  city 
council  to  nullify  or  abrogate  the  general  law  of  the  State. ^ 

A  rtiunicipal  ordinance  prohibiting  the  sale  of  "  any  spirituous, 
intoxicating,  fermented  or  malt  liquors  within  the  city  limits," 
does  not  provide  for  the  same  offence  as  a  statute  which  pro- 
hibits the  retailing  of  spirituous  liquors  without  a  license.*  But 
a  general  statute  on  the  subject  of  licensing  the  sale  of  intoxicat- 
ing liquors  and  making  their  unlicensed  sale, punishable  as  a  mis- 


sale  of  liquors,  the  former  law  is  thereby 
suspended  for  the  time  being;  but  if  the 
result  is  in  favor  of  the  sale,  the  former 
law  remains  in  full  force,  modified  as  to 
the  terms  on  which  the  license  may  be 
obtained.  Wheeler  -v.  State,  64  Miss. 
462;  Hearn  v.  Brogan,^64  Miss.  334. 

Same — Kentucky  Rule.  —  The  Ken- 
tucky local  option  law  of  1874  has  been 
held  not  to  repeal  or  modify  the  local 
act  of  1871  to  prohibit  the  sale,  etc.,  in 
Bullitt  county,  nor  to  authorize  a  new 
vote  therein  on  the  question  of  license. 
Com.  V.  Weller,  14  Bush  (Ky.)  218. 

1.  AngerhoflFer  v.  State,  15  Tex.  App. 
613.  See  Ambrose  v.  State,  6  Ind.  351 ; 
State  V.  Nolan,  37  Minn.  16;  State  v. 
Langdon,  31  Minn.  316;  Craddock  -u. 
State,  18  Tex.  App.  567;  Corbett  v. 
Territory,  i  Wash.  Tr.  431.  Compare 
Huffsmith  V.  People,  8  Colo.  175;  s.  c, 
54  Am.  Rep.  550;  Com.  v.  Luck,  2  B. 
Mon.  (Ky.)  296. 

Conflict  of  Laws — Ordinance  Does  Not 
Repeal  Statute. — An  act  giving  munici- 
pal authorities  the  right  to  regulate 
liquor  selling  does  not  repeal  a  general 
law  prohibiting  sales  without  a  license 
from  county  commissioners.  Corbett  v. 
Territory,  i  Wash.  Tr.  431.  Neither 
will  it  enable  the  municipality  to  shel- 
ter from  penalties  imposed  by  a  general 
law  for  selling  liquors  at  any  hour  on 
Sunday.  Angerhoffer  v.  State,  15  Tex. 
App.  613.  See  Craddock  -v.  State,  iS 
Tex.  App.  567. 

It  is  said  in  State  v.  Langdon,  31 
Minn.  316,  that  the  general  law  making 
the  sale  of  intoxicating  liquors  by  per- 
sons not  licensed  a  criminal  oifence  re- 
mained in  force  within  the  village  of 
Worthington,  notwithstanding  provi- 
sions of  a  special  act  of  incorporation; 
but  by  force  of  the  special  act,  the  sale 
of  such  liquors  as  a  beverage  was  pro- 
hibited, ^nd  a  penalty  prescribed  there- 
for. Upon  an  indictment  under  the 
general  law,  for  selling  without  a  license, 
it  appeared  that  the  sale  for  which  the 
defendant  was  indicted   was  made  as  a 


beverage,  and  the  court  held  that  this 
fact  did  not  render  the  general  law  in- 
applicable to  the  case.  See  Ambrose  v. 
State,  6  Ind.  351. 

It  is  said  in  State  v.  Nolan,  37  Minn. 
16,  that  by  the  charter  of  the  village  of 
Windom,  it  was  not  intended  to  abro- 
gate, as  respects  that  locality,  the  gen- 
eral law  of  the  State  prohibiting  the 
sale  of  intoxicating  liquors  without  a 
license,  although  the  village  council 
alone  were  authorized  to  grant  licenses, 
and  were  authorized  to  restrain,  regu- 
late and  control,  "to  the  entire  exclu- 
sion of  any  control  or  right  to  regulate 
or  restrain  any  said  matters,  by  any 
board,  officer,  person  or  municipality  in 
the  county'." 

Where  a  general  statute  prohibited 
keeping  open  tippling  houses  on  Sun- 
day, and  subsequently  a  city  charter 
gave  the  city  "exclusive  power  to  license, 
tax,  restrain,  prohibit  and  suppress  tip- 
pling houses"  in  the  city,  and  the  city 
enacted  an  ordinance  prohibiting  the 
keeping  open  of  any  place  for  the  sale 
of  intoxicating  liquors  "  between  mid- 
night and  five  o'clock  a.m.  of  the  day 
following,"  the  defendant  was  con- 
victed under  the  statute  of  keeping  open 
a  tippling  house  on  Sunday  in  that  city, 
but  the  court  held  this  to  be  error,  the 
general  statute  having  been  suspended 
as  to  that  city.  Huffsmith  v.  People, 
8  Colo.  175;  s.  I,.,  54  Am.  Rep.  550. 
See  Com.  v.  Luck,  2  B.  Mon.  (Ky.) 
296. 

2.   Hill  V.  Mayor,  72  Ga.  314. 

WHere  a  statute  takes  from  cities 
and  towns  the  power  to  license '  the 
sale  of  ale,  porter  and  beer,  their  ille- 
gal sale  having  bpen  punishable  under 
a  prior  statute,  the  penalty  of  which 
was  not  repealed  by  the  act  giving  cities 
and  towns  power  to  license,  their  illegal 
sale  may  be  punished  under  such  prior 
statute.    Com.  v.  Locke,  114  Mass.  288. 

In  Village  of  Gloversville  v.  Howell, 
70  N.  Y.  287,  it  is  said  that  the  special 
charter  provisions  as  to  granting  license 
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demeanor,  operates  to  repeal  the  provisions  of  an  existing  muni- 
cipal charter  upon  that  subject ;  ^  but  a  grant  of  power  conferred 
by  the  legislature  in  the  charter  of  a  municipal  corporation  to 
pass  and  enforce  ordinances  to  suppress  and  punish  the  sale  of 
adulterated  drinks,  is  not  regulated  by  a  subsequent  general  stat- 
ute providing  for  the  prosecution  of  the  same  offence  throughout 
the  State.* 

Where  a  local  option  law  has  been  adopted  in  a  certain  district 
by  vote,  and  thereafter  by  act  of  the  general  assembly,  the  dis- 
trict was  divided  and  a  new  voting  district  was  created  out  of  the 
territory,  this  does  not  change  the  law  in  the  old  district  as  it  was 
left,*  and  the  prohibition  will  continue  in  foi'ce  in  the  new  dis- 
trict.* Where  local  option  has  been  adopted  by  a  vote  of  the 
county,  it  is  within  the  power  of  the  qualified  voters  of  any  sub- 
division of  such  county,  such  as  a  justice's  precinct,  town  or  city,, 
to  repeal  the  local  option  law  within  the  limits  of  such  subdivi- 
sion, justice's  precinct,  town  or  city  in  the  manner  provided  by 


and  suing  for  penalties  passed  after  the 
general  excise  law  of  1857,  and  before 
that  of  1874,  are  not  abrogated  by  the 
law. 

1.  Plattville  v.  McKernan,  54  Wis. 
487.  See  State  -v.  Brady,  41  Conn.  588; 
Minnehaha  County  v.  Champion, (Dak.) 

37  N.  W.  Rep.  766;  Franklin  v.  West- 
fall,  27  Kan.  614;  State  v.  Sannerud,  38 
Minn.  229;  State  v.  Olson,  38  Minn. 
150;  State  V.  Peterson,  38  Minn.  143. 
Compare  Town  of  Ottawa  v.  La  Salle, 
12  111.339;  State  V.  Neeper,  3  G.  Greene 
(Iowa),  337. 

Thus  where  the  provisions  of  the 
statute  relating  to  intoxicating  liquors 
are  applicable  to  cities,  they  supersede 
all  provisions  of  the  city  charters  in- 
consistent therewith,  and  no  legis- 
lation by  way  of  ordinance  is  nec- 
essary to  give  them  effect.  State  v. 
Sannerud,  38  Minn.  229;  State  t).  Olson, 

38  Minn.  150;  State  v.  Peterson,  38 
Minn.  143. 

Keeping  Open  Saloon  at  Night — Con- 
flict of  Ordinance  and  State  Law. — 
Where  a  city  by-law  imposed  a  penalty 
for  keeping  open  any  shop  for  the  sale 
of  liquors  after  half-past  ten  o'clock  at 
night,  and  a  State  law  subsequently 
enacted  provided  for  the  licensing  of 
persons  to  sell  liquors',  and  forbade,  un- 
der a  penalty,  the  keeping  open  by  any 
person  licensed  under  the  act,  of  any 
place  for  the  sale  of  liquors  between 
twelve  o'clock  at  night  arid  five  o'clock 
in  the  morning,  and  repealed  all  laws 
inconsistent  with  the  act;  upon  a  prose- 
cution for  the  violation  of  the  city  by- 


632 


law,  it  was  held  that  such  by-law  was 
superseded  by  the  State  law,  only  in  its 
application  to  persons  licensed  under 
the  law,  and  that  i(j  must  be  shown  af- 
firmatively in  the  defence  that  the  party 
prosecuted  was  so  licensed.  State  vi 
Brady,  41  Conn.  588. 

Partial  Repeal. — Where  the  ordinance 
of  a  city  authorizing  the  granting  of 
licenses  to  sell  intoxicating  liquors  has 
been  impliedly  repealed  by  subsequent 
provisions  of  the  constitution  and  stat- 
ute, the  remainder  of  the  ordinance, 
which  provides  for  punishing  persons 
for  selling  intoxicating  liquors  in  viola- 
tion of  law  and  in  violation  of  the  ordi- 
nance, and  without  having  any  license 
or  permit  therefor,  not  being  repealed  by 
implication  or  otherwise,  is  still  in  force, 
and  illegal  sales  may  be  punished  there- 
under. Franklin  v.  Westfall,  27  Kan. 
614.  See  Corporation  of  Aberdeen  i). 
Saunderson,  16  Miss.  (8  Smed.  &  M.) 
663. 

2.  The  court  say,  in  State  v.  Labatut, 
39  La.  An.  516,  that  "under  the  juris- 
prudence firmly  established  in  this  State,- 
a  general  law  thus  characterized  does 
not  repeal  a  particular  law,  unless  they 
be  so  repugnant  that  they  cannot  stand 
together  under  any  circumstances.  State 
V.  Natal,  39  La.  An.  439;  St.  Martin  v. 
New  Orleans,  14  La.  An.  113;  Beridon 
V.  Barbin,  13  La.  An.  458;  State  w.  Kit- 
ty, 12  La.  An.  805;  De  Armas'  Case,  10 
Mart.  (La.)  170." 

3.  Jones  v.  State,  67  Md.  256. 

4.  Jones  V.  State,  67  Md.  256;  Hig- 
gins  V.  State,  64  Md.  419. 
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law,  notwithstanding  the  fact  that  the  latter  was  adopted  and  is 
enforced  throughout  the  county.^ 

If  a  county  adopted  and  afterwards  rescinded  the  local  option 
law,  the  abrogation  of  its  provisions  in  this  manner  is  tantamount 
to  a  legislative  repeal,  a;nd  exempts  offenders  from  punishment, 
whether  their  cases  were  pending  in  the  courts  of  original  juris- 
diction, or  in  the  court  of  appeals  at  the  time  the  county  res- 
cinded its  adoption  of  the  law.*  The  removal  of  constitutional 
prohibition  against  licensing  the  sale  of  liquor  does  not  author- 
ize a  town  council  to  license  drinking  saloons  under  a  municipal 
charter  granted  before  the  constitutional  amendment.^ 

g.  Violation  of  Local  'Option  Laws  and  Ordinances. 
— The  sale  of  liquor  in  violation  of  local  option  law  being  an  in- 
dictable offence,*  may  be  prosecuted,  even  after  a 


1.  Woodlief  f.  State,  21  Tex.  App. 
412.  See  Higgins  v.  State,  64  Md. 
419;  Whisenhunt  v.  State,  18  Tex. 
App.  491. 

Thus  Tjfhere  the  State  constitution 
required  the  enactment  of  a  law  where- 
by the  qualified  voters  of  any  "county, 
justices'  precinct,  town  or  city"  migfit 
from  time  to  time  determine  whether, 
the  sale  of  intoxicating  liquors  should 
he  prohibited  within  the  prescribed 
limits,  and  a  subsequent  statute  pro- 
vided that  a  local  option  law  should  re- 
main in  force  until  such  time  as  the 
qualified  voters  might  decide,  otherwise 
a  county  adopted  local  option,  and  a  year 
later  a  justice's  precinct  therein  repealed 
it  as  to  that  precinct,  and  the  court  held 
that  this  might  be  done,  a  vote  of  the_ 
whole  county  not  being  necessary. 
Whisenhunt  v.  State,  18  Tex.  App.  491. 

But  in  the  case  of  Com.  v.  King,  86 
Ky.  436,  where  a  district  embracing  a 
city  and  including  many  voters  outside 
of  the  city  boundary  had  voted  in  favor 
of  local  option  in  1882,  and  in  1884  the 
city,  without  legislative  authority,  again 
voted  upon  the  question  and  a  majority 
voted  against  local  option,  the  licenses 
were  granted,  and  indictments  found 
against  the  licensees.  The  court  held 
that  the  action  of  a  part  of  the  city  was 
erroneous  because  a  district  could  not 
be  severed,  except  by  the  will  of  the 
legislature,  and  the  vote  in  part  of  the 
district  on  the  same  question  was  not  a 
protection  to  the  licensees. 
,  2.  Monroe  i;.  State,  8  Tex.  App.  343. 
See  Dawson  v.  State,  25  Tex.  App.  670; 
Woodlief  V.  State,  21  Tex.  App.  412; 
Prather  v.  State,  14  Tex.  App.  453; 
Freese  v.  State,  14  Tex.  App.  31 ;  Halfin 
v.  State,  5  Tex.  App.  212. 


Effect  of  Abrogation  of  Local  Option. 

— After  a  county  has  rescinded  its  local 
option  law  pending  prosecutions  must 
be  dismissed  as  well  as  pending  appeals, 
former  convictions  for  its  violation 
while  in  force  must  be  dismissed,  and 
convictions  of  judgment  reversed,  be- 
cause such  abrogation  nullifies  the 
conviction.  See  Dawson  v.  State,  25 
Tex.  App.  270;  Woodlief  v.  State,  21 
Tex.  App.  412;  Prather  v.  State,  14 
Tex.  App.  453;  Freese  v.  State,  14  Tex. 
App.  31;  Halfin  Ti.  State,  5  Tex.  App. 
212. 

Bepeal  of  Penal  law — Effect  of. — ^The  -^ 
repeal  of  a  penal  law,  when  the  repeal- 
ing statute  substitutes  no  other  penalty, 
exempts  from  punishment  all  persons 
who  have  oifended,  against  the  pro- 
visions of  such  repealed  law,  unless  it 
be  declared  otherwise  in  the  repealing 
statute.  Wherefore,  in  a  county  which 
adopted  and  has  rescinded  a  local 
option  law  there  is  no  legal  authority 
for  the  punishment  of  persons  who  sold 
liquor  in  the  county  while  it  sustained 
the  local  option  law.  Halfin  v.  State,  5 
Tex.  App.  212. 

3.  Dewar  v.  People,  40.  Mich.  401. 

4.  Garner  v.  State,  8  Blackf.  (Ind.) 
568;  Com.  V.  Hoke,  14  Bush  (Ky.)  668; 
State  t).  Emery,  98  N.  Car.  768;  s.  c, 
3  S.  E.  Rep.  810. 

In  conformity  with  an  act  of  1846,  a 
vote  was  taken  in  Centre  township, 
Marion  county,  relative  to  the  granting 
of  licenses  to  retail  spirituous  liquors  in 
that  township,  and  the  voters  de- 
termined, by  a  large  majority,  against 
the  granting  of  such  licenses.  The 
county  commissioners  were  duly  notified 
of  said  vote.  Held,  that  the  retailing 
of  spirituous  liquors  afterwards,  in  said 
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vote  has  been  taken  revoking  the  former  vote  against  the  sale.^ 
IV.  License  * — 1.  Definition. — A  license  is  a  permission  granted' 
by   some   competent    authority   to   do    an   act   which  .  without 
such  permission  would   be    illegal.*      The   object  of  a    license 


township,  without  a  license,  was,  under 
the  act  of  1843,  on  the  subject,  an  in- 
dictable offence.  Garner  v.  State,  8 
Blackf.  (Ind.)  568. 

A  conviction  under  an  ordinance  of  a 
corporation  empowered  to  prohibit  the 
sale  of  intoxicating  liquors  by  section  2, 
chapter  154  of  the  Iowa  laws  of  1868, 
of  violating  the  ordinance  by  selling  ale, 
beer  and  wine  without  license  is  not  in- 
validated by  the  fact  that  the  city  had 
no  power  to  license  the  sale  of  ale,  such 
sale  being  prohibited  by  the  State  stat- 
ute.   Keokuk  v.  Dressell,  47  Iowa  597. 

That  the  offender  will  be  liable  to 
prosecution  under  a  statute  for  unlaw- 
fully selling,  when  the  sale  is  consum- 
mated, will  not  hinder  his  being  pun- 
ished under  the  ordinance  for  keeping 
for  unlawful  sale.  Menken  v.  City  of 
Atlanta,  78  Ga.  668;  s.  c,  36  Alb.  L. 
J.  6. 

1.  Com.  V.  Hoke,  14  Bush  (Ky.) 
668. 

A  conviction  for  violating  the  local 
option  act  cannot  be  sustained  where 
there  is  no  proof  that  the  act  has  been 
put  in  operation  in  the  county  where  it 
is  charged  that  the  offence  was  com- 
mitted. Bryant  v.  State,  65  Miss.  435. 
Such  law  not  being  a  general  law  must 
be  shown  to  be  applicable  to  him  who 
invokes  it  in  a  prosecution  for  selling 
intoxicating  liquors.  Donaldson  v. 
State,  15  Tex.  App.  25. 

2.  Contract  rights  secured  by  license. 
See  III.  2;  effect  upon  subsequent  legis- 
lation. See  III.4,  e;III.7,  a;  III.  8,  a,  (2); 
III.  9,  a;  III.  9,  f,  (5);  power  of  munici- 
palities to  exact  and  grant  licenses. 
III.  9,  a. 

3.  See  Licenses. 

Wbat  Constitutes  a  License. — A  con- 
viction and  fine  for  retailing  liquor 
without  a  license  does  not  operate  as  a 
license  to  retail  for  a  year.  State  v. 
McBride,  4  McC.  (S.  Car.)  332.  And 
a  certificate  of  the  clerk  of  the  county 
commissioners  that  a  person  has  been 
licensed  by  them  as  an  innholder  is  not 
per  se  a  license.  Com.  v.  Spring,  36 
Mass.  (19  Pick.)  396. 

Permit  to  Druggists. — Where  a  vil- 
lage ordinance  prohibits  the  sale  or 
giving  away  of  intoxicating  liquors 
within   the   limits   of  the  village,   con- 


cluding with  the  provisos  that  druggists 
may  sell  such  liquor  for  purely  medical, 
medicinal  and  sacramental  purposes, 
and  fails  to  provide  for  the  issue  of  any 
written  permit,  this  will  within  the 
meaning  of  the  statute  be  of  itself  a  per- 
mit to  all  druggists  in  the  village  to  sell 
such  liquor  for  the  purposes  named. 
Moore  v.  People,  109  111.  499. 

Order  of  Selectmen  Closing  Saloons. — 
An  order  of  the  selectmen  of  a  town  to 
an  ofBcer  directing  him  to  cause  all 
saloons  to  be  closed  at  a  certain  hour,  and 
containing  an  intimation  of  an  intent  to 
prosecute  offenders  against  the  law  in 
certain  contingencies,  is  not  a  license  to 
sell  intoxicating  liquors  at  times  and 
under  circumstances  not  mentioned  in 
the  order.  Com.  v.  Matthews,  129 
Mass.  485. 

Tax  by  General  Assembly  of  Business. 
— Where  the  general  assembly  of  a 
State  imposes  a  tax  on  the  business  in 
traflScking  in  intoxicating  liquors  as  n. 
means  for  providing  against  evils  re- 
sulting therefrom,  neither  the  tax  so 
imposed  nor  a  provision  that  the  same 
shall  attach  as  a  lien  on  the  property  in 
which  the  business  is  conducted,  con- 
stitutes a  license  within  the  meaning  of 
a  constitutional  provision  forbidding 
licensing.  Anderson  v.  Brewster,  44 
Ohio  St.  576;  Adler  v.  Whitbeck,  44 
Ohio  St.  539. 

The  act  of  April  jth,  1882,  entitled 
"An  act  more  effectually  to  provide 
against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors"  (79  Ohio 
Laws,  66),  which  requires  every  person 
engaged  or  engaging  in  such  traffic  to 
pay  a  specified  sum  of  money  annually 
and  execute  a  bond  as  therein  required, 
and  also  provides  that  "every  person 
who  shall  engage  or  continue  in  such 
traffic,  without  having  executed  the 
bond  ...  or  after  his  bond  shall 
have  been  adjudged  forfeited  .  .  . 
shall  be  deemed  guilty  of  a  misde- 
meanor," is  in  its  operation  and  effect, 
as  to  the  traffic  not  already  prohibited, 
a  license,  within  the  inhibition  of  the 
section  of  the  constitution  which  pro- 
vides that  "no  license  to  traffic  in  in- 
toxicating liquors  shall  hereafter  be 
granted  in  this  State,"  and  is,  therefore, 
void.     State  v.  Hipp,  38  Ohio  St.  199. . 
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is  to  confer  a  right  which   does  not  exist  without  a  license.^ 

2.  Necessity  of  Obtaining  license,  Generally. — In  those  cases 
where  a  statute  requires  a  license  and  imposes  a  penalty,  one  who 
sells  spirituous  Uquors  while  such  statute  is  in  force  must  see  to 
it  that  he  obtains  a  license  from  those  clearly  authorized  to  grant 
it ;  *  but  a  license  to  a  vendor  of  spirituous  liquors  from  either 
a  city  or  county  authority  exclusively  authorized  by  the  legisla- 
ture to  grant  such  license,  is  all  that  can  be  required.* 

3.  Number  of  Licenses;  County  and  Town  Licenses. — The  grant 
of  a,  license  by  one  jurisdiction,  such  as  a  State  or  county,  does 
not  interfere  with  the  power  of  another  jurisdiction,  such  as  an 
incorporated  city  or  town,  to  exact  a  license,  the  exacting  of  a  li- 
cense being  in  the  nature  of  a  restraint  upon  the  traffic ;  *  and 
where  a  liquor  dealer  procures  a  license  under  a  municipal  ordi- 
nance, this  will  not  relieve  him  from  his  obligation  to  procure  a 
similar  one  from  the  State  or  county.*" 


1.  Youngblood  v.  Sexton,  32  Mich. 
406;  s.  c,  20  Am.  Rep.  654;  Chilvers  v. 
People,  II  Mich.  43,  49;  Anderson  v. 
Brewster,  44  Ohio  St.  576,  588. 

Judge  Cooley  says,  in  the  case  of 
Youngblood  v.  Sexton,  32  Mich.  406; 
s.  c,  20  Am.  Rep.  654,  that  "the  popular 
understanding  of  the  word  'license'  un- 
doubtedlj'  is  a  permission  to  take  some- 
thing which  without  a  license  would 
not  be  allowed,  and  adds  that  this  is  a 
legal  fiieaning  also."  See  Adler  v. 
Whitbeck,  44  Ohio  St.  539,  558. 

In  State  v.  Frame,  39  Ohio  St.  399, 
Justice  McIlvaine  says  that  a 
license  is  essentially  the  granting  of  a 
privilege  to  one  or  more  persons,  not 
enjoyed  by  citizens  generally,  or  at 
least  not  enjoyed  by  a  class  of  persons 
to  which  the  licensee  belongs.  A  com- 
mon right  is  not  a  creature  of  a  license. 
Adler  v.  Whitbeck,  44  Ohio  St.  539, 
558. 

2.  Cronin  v.  Stoddard,  97  N.  Y.  272. 
See  Hunter  v.  State,  79  Ga.  365;  John- 
son V.  State,  60  Ga.  634;  Moore  v.  Peo- 
ple, 109  111.  499;  Haug  V.  Gillett,  14 
Kan.  140;  State  v.  Pittman,  10  Kan. 
593;  Overseers  etc.  v.  Warner,  3  Hill 
(N.  Y.)  150;  State  v.  Cofield,  22  S.  C. 
301. 

_  Where  a  statute  declares  that  no 
license  shall  be  granted  outside  of  the 
cities  and  towns,  and  that  it  shall  be 
unlawful  for  an^'one  to  sell  without 
such  license,  liquors  may  not  be  sold  in 
cities  and  towns  without  a  license. 

But  it  was  said  in  the  case  of  State  v. 
Pittman,  lo  Kan.  593,  that  under  the 
Kansas  Dramshop  act  a  person  desiring 
to  keep  a  dram  shop,  tavern  or  grocery 


in  an  incorporated  town  or  city,  was 
not  required  to  procure  a  license  there- 
for from  a  tribunal  transacting  county 
business. 

Written  Permit. — Where  an  ordi- 
nance providing  for  the  sale  of  liquor 
makes  no  mention  of  a  written  permit 
being  required,  none  is  required.  Moore 
V.  People,  109  111.  499. 

Inn  Keeper. — One  may  keep  an  inn 
without  a  license,  but  he  cannot  sell 
spirituous  liquors  therein  without  such 
a  license.  Overseers  etc.  v.  Warner,  3 
Hill  (N.  Y.)  150. 

3.  Hetzer  v.  People,  4  Colo.  45. 

4.  Lutz  V.  City  of  Crawfordsville, 
109  Ind.  466;  Hedderich  v.  State,  loi 
Ind.  564;  s.  c,  51  Am.  Rep.  768;  Mc- 
Kinney  v.  Town  of  Salem,  77  Ind.  213. 
See  City  of  Huntington  v.  Cheesbro, 
57  Ind.  74;  City  of  Lawrenceburg  v. 
Wuest,  16  Ind.  337;  Smith  v.  CXty  of 
Madison,  7  Ind.  86;  State  v.  DeBar,  58 
Mo.  395;  State  v.  Clarke,  54  Mo.  17;  s., 
c,  14  Am.  Rep.  471. 

5.  See  Page  v.  State,  11  Ala.  849; 
State  -0.  Estabrook,  6  Ala.  653;  Furman 
V.  Knapp,  19  Johns.  (N.  Y.)  248;  State 
V.  Propst,  87  N.  C.  560;  Parsley  v. 
Hutchins,  2  Jones  (N.  C.)  L.  159;  Com. 
V.  Yetter,  3  Pa.  County  Court  179. 

It  is  said  in  Page  v.  State,  11  Ala. 
849,  that  to  legalize  the  retailing  of 
spirituous  liquors  it  is  necessary  that  a 
license  should  iirst  be  obtained  for  that 
purpose  from  the  county  court;  a  license 
to  keep  a  tavern  does  not  confer  that 
right. 

The  provision  in  the  charter  of  the 
city  of  Montgomery,  Alabama,  that  re- 
tailers who  procure  a  license  from  the 
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4.  Effect  Upon  Right  to  Sale  of  Refasal  o^  or  Inability  to  Obtain 
License. — We  have  seen  abqve  that  all  who  wish  to  sell  intoxicat- 
ing liquors  in  a  district  in  which  laws  regulating  such  sales  are 
in  force  must,  at  their  peril,  procure  the  necessary  license  ;  ^  the 
fact  that  the  commissioners  refused  to  license  any  persons  within  . 
their  district  does  not  justify  any  person   in   selling  without  a  li- 


cense, 


2 


city  council  shall  be  exonerated  from 
paying  anything  to  the  county  for  the 
privilege,  does  '  not  relieve  them  from 
obtaining  a  license  from  the  county 
court.     State  v.  Estabrook,  6  Ala.  653. 

The  New  York  supreme  court  say  in 
the  case  of  Furman  v.  Knapp,  19  Johns. 
(N.  Y.)  248,  that  according  to  the  true 
construction  of  the  New  York  act  "lay 
a  duty  on  spirituous  liquors  and  to  reg- 
late  inns  and  taverns,"  a  retailer  of 
spirituous  liquors  in  New  York  must 
obtain  a  license  from  the  mayor  and 
also  from  the  commissioner  of  excise. 

It  is  said  ih  Parsley  v.  Hutchins, 
2  Jones  (N.  C.)  L.  159,  that  permission 
granted  by  town  commissioners  to  an 
individual  to  retail  spirituous  liquors, 
does  not  grant  the  full  right  to  retail; 
but  he  must  also  get  a  license  from  the 
county  court;  and  such  court  license 
will  protect  him,  although  it  runs  be- 
3'ond  the  time  embraced  in  the  permis- 
sion of  the  town  commissioners. 

In  Pennsylvania,  it  has  been  said 
that  a  bottlers'  license  procured  by  pay- 
ing the  county  treasurer  the  amount 
stipulated  in  the  Pennsylvania  act  of 
1875  does  not  authorize  one  to  sell  with- 
out a  license  from  court  of  quarter  ses- 
sions. Com.  V.  Yetter,  2  Pa.  County 
Ct.  179.  Comfare  Ex  farte  Schmit- 
ker,  6  Neb.  io8._ 

1    Supra,  IV,  2. 

2.  See  State  v.  Tucker,  45  Ark.  55; 
Brock  V.  State,  65  Ga.  437;  Reese  v. 
City  of  Atlanta,  63  Ga.  344;  Bolduc  v. 
Randall,  107  Mass.  121;  Com.  v.  Black- 
ington,  41  Mass.  (24  Pick.)  352;  State 
V.  Ci-on,  23  Minn.  140;  Cora.  v.  Jami- 
son, 23  Mo.  330;  State  v.  McNeary,  88 
Mo.  143;  Mayor  etc.  of  N.Y.t;.  Mason, 
I  Abb.  (N.  Y.)  Pr.  344;  s.  i..,  4  E.  D. 
Smith  (N.  Y.)  ic;2;  Village  of  Rome  v. 
Knox,  14  How.  (N.  Y.)  Pr.  268;  Pal- 
mer V.  Donej',  2  Johns.  Cas.  (N.  Y.) 
346;  State  V.  ibowner,  21  Wis.  274. 

Illegal  Sale — Defence — Inability  to 
Procure  License. — It  is  no  defence  to  an 
indictment  for  selling  liquor  without  a 
license  that  the  sale  was  made  where 
license  are  not  granted  under  any  cir- 
cumstances.    State  V.  Tucker,  45  Ark. 


55.  Neither  is  it  any  defence  that  the 
county'  court  refusfed  to  grant  a  license; 
the  conduct  of  the  court  in  that  particu- 
lar cannot  be  enquired  into.  State  v. 
Jamison,  23  Mo.  330. 

Same — It  is  no  defence  to  an  indict- 
ment under  the  statute  (Wisconsin  Rev. 
Stat.,  ch.  35,  §  5,  as  amended  by  law  of 
1862,  ch.  147)  charging  that  one  selling 
intoxicating  liquors  without  a  license  to 
aver  that  he  had  applied  for  a  license, 
which  had  been  refused  on  other  than 
personal  objections,  town  board  having 
determined  not  to  license  any  salciof 
liquors.     State  v.  Downer,  21  Wis.  274. 

It  is  said  in  the  case  of  State  v.  Cron, 
23  Minn.  140,  that  the  liability  of  a  per- 
son who  sells  intoxicating  liquors  to 
punishment  under  Minnesota  Gen. 
Stat.,  ch.  16,  §  4,  is  in  no  way  affected  by 
the  tact  that  the  town  in  which  such 
sale  was  made  has  voted  "in  favor  of 
license,"  under  a  statute  providing 
therefor,  nor  by  the  fact  that  the.  board 
of  county  commissioners  of  the  county 
in  which  the  sale  is  made  refused  to 
grant  a  license  to  any  person  whomso- 
ever to  sell  liquors  in  towns  which 
have  not  voted  against  license. 

Premature  Sale. — Where  a  license  for 
sellipg  intoxicating  liquors  had  been 
petitioned  for  by  the  seller,  before  the 
sale,  though  not  granted  till  after  the 
sale,  the  licensing  commissioners  not 
being  appointed  till  then,  the  court  held 
that  this  fact  did  not  protect  the  sale. 
Bolduc  V.  Randall,  107  Mass.  121.  See 
Com.  V.  Welch,  144  Mass.  3i;6. 

No  One  Authorized  to  Grant.— The 
fact  that  there  is  no  officer  or  tribunal 
authorized  to  grant  a  license,  cannot 
justify  keeping  a  dram  shop  in  violation 
of  law.     State  tJ,  McNeary,  88  Mo.  143. 

Refusal  of  Commissioners. — If  it  had 
been  the  duty  of  the  .county  commis- 
sioners under  the  statute  to  license  one 
or  more  persons  in  each  town  to  retail 
spirituous  liquors,  their  refusal  to  license 
an3'  person  whatever  does  not  annul  the 
statute  and  authorize  eyery  person  to 
retail  spirits  without  a  license  Com.  v, 
Blackington,  41  Mass.  (24  Pick.)  352. 
Se'e  State  v.  Downer,  21  Wis.  274- 
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the  remedy  is  by  mandamus.^ 

5.  Right  to  Sell  Before  Payment  of  Money  or  Giving  of  Bond  or  Issu- 
ing of  License. — Although  a  person  has  been  granted  a  license  for 
the  retail  of  spirituous  liquors,  and  may  have  paid  his  money  for 
such  Hcense,  it  is  not  proper  for  him  to  begin  retailing  before  the 
license  has  actually  been  issued  and  delivered  to  him.*     The  au- 


ninesB  of  OfBoer. — Where  a  city  or- 
dinance requires  a  license  to  retail 
spirituous  liquors,  in  a  prosecution  for 
retailing  without  a  license  it  is  no  pro- 
tection to  show  that  defendant's  license 
expired  at  a  time  when  he  could  not  re- 
new it  by  reason  of  the  illness  of  the 
city  clerk;  that  when  the  clerk  subse- 
quently recovered,  he  took  out  a  license 
covering  the  time  in  which  the  sale 
was  made,  and  the  monej'  therefor  was 
paid  by  him  to  the  clerk,  and  by  the 
clerk  paid  into  the  cit3'  treasury.  If 
dealers  continue  to  sell  while  they  are 
unable  to  procure  a  license,  they  be- 
come liable  to  prosecutions.  Reese  v. 
City  of  Atlanta,  63  Ga.  344.  See  Com. 
■V.  Welch,  144  Mass.  356. 

Inn  Keepers'  License — Neglect  of  Com- 
missioners to  Meet. — It  has  been  said 
that  after  an  inn  keeper's  license  expires 
he  is  not  liable  for  selling  without  a 
license  by  reason  of  the  commissioners' 
neglect  to  meet.  Palmer  v.  Doney,  2 
Johns.  Cas.  (N.  Y.)  346.  See  Mayor 
etc.  N.  Y.  V.  Mason,  i  Abb.  (N.  Y.) 
Pr.  344;  s.  v;.,  4  E.  D.  Smith  (N.  Y.) 
142. 

1.  Brock  •»,  State,  65  Ga.  437;  Kad- 
gihn  V.  Bloomington,  58  111.  22g;  Com. 
V.  Blackington,  41  Mass.  (24  Pick.)  352. 

Wlat  Constitutes  the  Offence. — A 
wrongful  refusal  to  grant  a  license  does 
not  justifj-  the  applicant  in  selling  with- 
out a  license,  he  having  a  remedy  by 
mandamus.  Kadgihn  v.  Bloomington, 
58  111.  22g.  Following  Com.  v.  Black- 
ington, 41  Mass.  (24  Pick.)  352. 

2.  See  State  v.  White,  23  Ark.  275; 
Reese  v.  City  of  Atlanta,  63  Ga.  344; 
Prather  v.  People,  85  111.  36;  Dudley  v. 
State,  91  Ind.  312;  State  v.  Wilcox,  66 
Ind.  557;  Vannoy  v.  State,  64  Ind.  447; 
Houser  v.  State,  18  Ind.  106;  Com.  v. 
Welch,  144  Mass.  356;  Bolduc  v.  Ran- 
dall, 107  Mass.  121;  State  V.  Bach,  36 
Minn.  234,. 

Sale  Before  Issuance  of  License — 
Liability  for. — One  who  has  not  taken 
out  his  license  and  has  not  paid  the  fee 
may  be  indicted  in  an  unlawful  sale, 
although  the  license  has  been  granted 
and  the  bond  has  been  given.  Dudley 
1).  State,  91   Ind.   312.     And   when  a 


person  has  been  granted  a  license  by 
the  county  court  to  retail  spirituous 
liquors,  and  has  paid  for  it,  he  is  not  en- 
titled to  retail  before  the  clerk  has  issued 
the  license.     State  v.    White,  23  Ark. 

275-  . 

It  is  well  settled  that  where  a  license 
has  not  been  issued  until  after  the  act 
complained  of,  it  is  no  protection  in  a 
prosecution  for  selling  liquors  without  a 
license.  Com.  v  .  Welch,  144  Mass. 
356.  See  Reese  v.  City  of  Atlanta,  63 
Ga.  344;  Bolduc  v.  Randall,  107  Mass. 
121. 

Same — Vote  of  Aldermen  Granting 
License. — It  is  said  in  Com.  v.  Welch, 
144  Mass.  356,  that  where  a  person  to 
whom  the  board  of  aldermen  have  voted 
to  issue  a  license  for  the  sale  of  intoxi- 
cating liquors,  makes  sales  before  (he 
license  fee  has  been  paid,  and  before  a 
bond  has  been  filed  as  required  by  stat- 
ute, such  sales  are  illegal  and  at  the 
trial  of  a  complaint  charging  such  per- 
son with  the  illegal  -sale  of  intoxicating 
liquors  where  the  date  upon  the  license 
is  earlier  than  that  upon  which  the  sales 
are  alleged  to  have  been  made,  it  is  com- 
petent for  the  government  to  prove  that 
the  license  fee  was  not  paid;  but  that 
the  bond  was  not  given,  and  that  the 
license  was  not  issued  until  after  the 
date  of  the  alleged  sale. 

Sale  Before  Paying  License  Fees. — In 
a  prosecution  for  the  sale  of  intoxicat- 
ing liquors  without  a  license,  where  it 
appeared  that  the  defendant's  license 
had  been  granted  by  the  authorities, 
but  that  without  any  intention  of  vio- 
lating the  law  he  had  made  the  sale 
before  paying  his  license  fee,  and  taking 
out  the  license,  although  he  had  taken 
these  steps  before  the  prosecution  was 
,  instituted,  it  was  held  that  the  sale  was 
illegal  and  that  he  might  have  been 
prosecuted  for  it  at  the  time,  and  that 
he  was  not  liable  to  a  subsequent  prose- 
cution therefor  after  he  had  paid  his 
license  fee  and  had  taken  out  his  license. 
Vannoy  v.  State,  64  Ind.  447. 

In  a  prosecution  for  an  unlawful  sale 
of  intoxicating  liquor,  in  a  less  quantity 
than  a  quart,  the  facts  that  the  defend- 
ant had,  prior  to  such  sale,  upon  proper 
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thority  granted  by  license  to  sell  liquor  arises  upon  the  issuing 
of  the  written  license,  and  not  upon  the  vote  or  order  granting 
it,  or  upon  the  completion  of  the  instrument  by  the  signatures 
of  the  proper  officer.^ 

6.  Written  and  Parol  licenses. — A  license  to  retail  intoxicating 
liquors  must  be  in  writing,^  and  the  defendant  cannot  justify 
under  a  parol  license  from  the  proper  officer  to  whom  he  paid 
the  required  sum.* 

7.  Form  and  Condition  of  License. — Where  a  license  to  retail  vin- 
ous and  spirituous  liquors  is  signed  by  a  proper  local  ofificer  and 
countersigned  by  the  collector,  it  is  all  that  the  law  requires,  and 
the  presumption  will- be  that  the  county  authorized  and  issued 
the  license  upon  a  proper  petition  presented  therefor.*  And  it 
is  said  that  if  the  license  recites  that  the  licensee  shall  conform 
to  all  the  conditions  or  requirements'  of  the  act  under  which  it 
is  granted,  or  the  license  shall  become  forfeited,  null  and  void, 
and  the  text  of  the  act  is  appended  in  full,  the  licensee  on  fully 
complying  with  the  conditions  of  the  license  and  displaying  it  in 
his,  premises  according  to  law,  is  legally  licensed.^ 


notice,  and  after  having  given  the  bond 
required  by  the  statute,  obtained  from 
the  proper  county  board  an  order 
granting  him  license  to  sell  such  liquor 
in  a  less  quantity  than  a  quart  at  a  tipie, 
for  the  term  of  one  year,  are  not  suffi- 
cient to  constitute  any  defence,  when  it 
appears  that  the  offence  was  committed 
and  the  indictment  against  him  was  re- 
turned before  he  had  paid  the  requisite 
fee  for,  or  taken  out,  his  license.  Dudley 
■V.  State,  91  Ind.  312. 

Where  an  order,  for  the  issue  of  a 
license  to  one  to  sell  intoxicating  liquors, 
has  been  made,  a  failure  to  procure  such 
license,  or  of  its  issue  by  the  officer, 
would  not  subject  the  licensee  to  prose- 
cution for  subsequent  sales;  but,  if  he 
has  not  paid  his  money  into  the  treas- 
ury, nor  filed  his  bond,  he  is  subject  to 
prosecution.  Houser  v.  State,  18  Ind. 
106. 

Same — Conviction  of  Cleric. — It  is  said 
in  State  v.  White,  23  Ark.  275,  that 
when  a  person  is  granted  a  license  by 
the  county  court  to  retail  spirituous 
liquors,  and  has  paid  for  it,  though  his 
clerk  cannot  be  found  guilty  of  a  criminal 
violation  of  the  statute  by  selling  before 
the  clerk  has  issued  a  license  and  em- 
powering the  principal  to  sell. 

Same — Sale  After  Payment  of  License 
Fee  and  Before  Issuing  of  License. — It  is 
said  in  State  v.  Wilcox,  66  Ind.  557, 
that  a  liquor  licensee  cannot  be  prose- 
cuted for  a  sale  made  after  the  payment 
of  his  license  and   grant   thereof,  but 


before  its  issuance.  Distinguishing 
Wiles  V.  State,  33  Ind.  206;  Schlict  v. 
State,  31  Ind.  246;  Houser  v.  State,  18 
Ind.  106. 

But  it  is  said  by  the  supreme  court  of 
Illinois,  in  Prather  v.  People,  85  111.  36, 
that  a  party  who  s'trictly  complies  with 
the  ordinance  of  a  village  having  power 
to  license  apd  regulate  the  sale  of  in- 
toxicating liquors  by  paying  the  money 
required  for  the  privilege,  and  giving 
bond  which  is  accepted,  will  be  pro- 
tected in  selling  although  the  clerk  may 
have  neglected  to  give  him  a  license  in 
such  cases.  The  court  held,  the  ordi- 
nance is  the  authority  to  sell,  the  license 
being  only  evidence  of  such  authority, 
and  a  former  license  not  being  neces- 
sary. 

Same — After  Execution  of  Bond.— 
Where  the  defendant  executed  a  liquor 
bond,  and  offered  to  pay  the  fee  required 
on  an  application  for  a  license,  the 
supreme  court  of  Minnesota  held,  in 
State  V.  Bach,  36  Minn.  234,  that  until 
he  had  received  the  license  he  had  no 
right  to  sell. 

1.  Com.  V.  Welch,  144  Mass.  356- 

2.  State  V.  Moore,  14  N.  H.  451. 

3.  Lawrence  II.  Gracy,  1 1  Johns,  (N. 
Y.)  179. 

4.  State  V.  Brandon,  28  Ark.  410. 

e.  Murphy  v.  Nolan,  126  MaSs.  542. 

Closing  on  Sunday. — Application  for 
License.  —  A  condition  requiring 
licensed  premises  to  be  closed  during 
the     whole     of     Sunday     cannot     be 
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8.  Designation  of  Place  or  Building. — A  license  to  retail  spirituous 
liquors  should  fully  set  forth  and  describe  the  place  in  which  the 
business  is  to  be  carried  on  ;*  but  a  license  to  sell  liquors  is  not 
void  because  it  fails  to  specify  the  house  where  the  liquors  are 
sold.* 

9.  Validity  and  EflFect. — A  license  is  valid  and  protects  the  holder 
thereof,  so  long  as  it  remains  uncancelled,  unreversed,  and  is  not 
appealed  from.*  The  fact  that  the  license  was  obtained  through 
fraud  will  not  invalidate  it  unless  the   fraud  is  practiced  by  the 


inserted  in  a  new  license,  unless  the  ap- 
plicant for  the  license  applies  for  the  in- 
sertion. Reg.  V.  Justices  of  Kirkdale, 
L.  R.,  i8  Qi  B.  Div.  248;  s.  u.,  56  L.  J. 
M.  C.  24. 

A  license  granted  tv)'  a  town  to  keep 
a  dram  shop  is  impliedly'  subject  to  such 
lawful  ordinances  of  the  town  as  are  in 
existence  at  the  time  it  was  granted, 
without  words  in  the  license  expressly 
referring  to  the  ordinances.  Baldwin  v. 
Smith,  82  111.  162. 

Limitations,  Restraints  and  Conditions 
In  Licenses. — The  officers  composing 
the  board  of  excise  cannot  insert  in  a 
license  a  limitation,  restriction  or  con- 
dition which  is  repugnant  to  the  stat- 
ute; and  a  clause  inserted  in  the  licenses 
of  hotel  keepers  or  inn  keepers  absolutely 
prohibiting  the  sale  of  liquors  upon  cer- 
tain days  named  in  them  is  unauthor- 
ized and  nugatory.  In  re  Breslin,  45 
Hun  (N.  Y.)  210. 

1.  See  Com.  v.  Merriam,  136  Mass. 
433:  Goforth  V.  State,  60  Miss.  756. 

2.  Goforth  V.  State,  60  Miss.  756. 
Change  of  Place  of  Business. — Where 

the  licensee  desires  to  change  his  place 
of  business,  leave  for  such  change  must 
be  endorsed  upon  the  license,  and  must 
be  authenticated  in  the  same  way  as  the 
original  license.  Com.  v.  Merriam,  136 
Mass.  433.  See  Pope  f .  State,  2  Swan. 
(Tenn.)  6n. 

Endorsing  Oatb. — A  license  issued 
under  the  Tennesee  act  of  1846  is  void 
under  such  statute,  unless  the  oath  re- 
quired to  be  administered  to  the  retailer 
is  endorsed  thereon,  although  it  was  in 
full  administered  and  recorded  in  the 
clerk's  office.  Pope  v.  State,  2  Swan. 
(Tenn.)  611. 

Kecord  of  License. — Under  the  Wis- 
consin statute  it  is  the  duty  of  the  town 
clerk  to  keep  a  record  of  all  licenses 
granted  to  the  town  board  for  the  sale 
of  intoxicating  liquors.  Hepler  v.  State, 
58  Wis.  46. 

3.  Com.  V.  Graves,  18  B.  Mon.  (Ky.) 
.33- 


Licensing   Inns    and    Taverns.  —  A 

license  to  keep  an  inn  and  store  granted 
b^'  the  proper  authority,  is  valid  and 
will  protect  the  person  licensed  not- 
withstanding the  anterior  proceedings 
may  have  been  illegal.     Goff  v.  Fowler, 

20  Mass.  (3  Pick.;  300. 

In  Com.  -v.  Graves,  18  B.  Mon.  (Ky.) 
33,  upon  a  presentment  for  retailing 
spirituous  liquors,  it  was  held  that  a 
tavern  license  granted  by  the  county 
court  to  the  defendant  could  riot  be 
impeached  as  being  properly  granted. 

In  City  of  Independence  v.  Noland, 

21  Mo.  394,  under  a  statute  authorizing 
the  government  of  a  city  to  restrain  the 
sale  of  liquor,  it  was  held  that  a  tavern 
license  issued  by  a  county  court  could 
not  authorize  the  grantee  to  sell  within 
the  limits  of  a  city  in  violation  of  laws 
previously  made  by  the  city  govern- 
ment. 

Same — Ability  to  Accommodate. — In 
New  York,  there  is  a  prohibition  against 
licensing  persons  not  having  ability 
and  accommodations  to  keep  a  tavern. 
People  V.  Hartmann,  10  Hun  (N.  Y.) 
602. 

Sale  for  Medical  Purposes. — The 
supreme  court  of  New  Hampshire  say 
in  State  v.  Emerson,  16  N.  H.  87,  that 
under  the  New  Hampshire  statute  a 
license  to  sell  spirituous  liquors  for 
medical  purposes  solely,  is  not  void. 

New  License  as  Common  Victualer. — 
In  Com.  V.  Rourke,  141  Mass.  321,  it  is 
said  that  the  ac^ceptance  of  a  license  de- 
scribing the  licensee  as  a  common  vic- 
tualer estops  him  from  setting  up  any 
defence  of  the  violation  of  another 
condition  of  his  license  that  he  was  not 
a  duly  licensed  common  victualer. 

Sale  Under  Prior  License. — In  Trost 
V.  State,  64  Miss.  188,  the  statute  re- 
quired a  licensee  to  sell  liquors  in  cer- 
tain counties,  provided  that  the  act 
should  not  apply  to  dealers  in  places 
where  retailing  was  permitted  under 
the  general  laws.  A  special  plea  to  an 
indictment  for  unlawfully  selling  in  a 
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party  to  whom  it  is  grahted.*  And  where  a  party  has  paid  for  a 
license  which  is  void  through  some  informality,  and  it  is  subse- 
quently corrected  the  licensee  is  entitled  to  a  new  hcense  for  the 
unexpired  term.^ 

A  license  takes  effect  from  the  time  the  written  Hcense  is  issued, 
and  not  upon  the  vote  granting  it,  or  from  the  completion  of  the 
instrument  by  the  signature  of  the  proper  officers.*  A  license  to 
sell  spirituous  liquors  cannot  be  antedated  so  as  to  cover  offences 
already  committed.*  A  sale  unlawful  when  made  is  not  legalized 
by  a  subsequent  license  nor  by  a  previous  license  which  did  not  by 
its  terms  extend  to  the  time  of  sale,  although  that  time  was  within 
a  year  of  the  granting  of  the  license.^ 


certain  city  alleged  that  at  a  time  when 
liquors  were  being  retailed  in  such  city 
under  the  general  laws  defendants  had 
procured  a  license  which  had  not  yet 
expired.  The  court  held  that  the  plea 
was  properly  stricken  out  as  the  facts 
stated  constituted  no  defence. 

Release  of  Penalties. — The  supreme 
court  of  South  Carolina  say  in  the  case 
of  Charleston  v.  Corleis,  2  Bail.  (S. 
I  Car.)  L.  i86,  that  a  license  to  retail 
spirituous  liquors  from  a  day  passed  is 
a  release  of  the  penalties  incurred  sub- 
sequent to  that  day. 

1  Rex  V.  Minshull,  i  N.  &  M.  277. 
See  Com.  v.  Graves,  18  B.  Mon.  (Ky.) 
33;  Goff -y.  Fowler,  20  Mass.  (3  Pick.) 
300. 

2.  State  V.  Cornwell,  12  Neb.  470. 

A  license  by  a  county  to  sell  liquors 
is  no-  bar  to  a  prosecution  for  selling 
without  the  license  required  by  a  city 
ordinance.  And  one's  liability  under  a 
territorial  law  for  selling  on  Sunday 
does  not  shield  him  from  a  penalty 
therefor  imposed  by  a.  city  ordinance. 
Elk  Point  V.  Vaughn,  i  Dak.   113. 

3.  Keiser  v.  State,  78  Ind.  430;  over- 
ruling Vannoy  v.  State,  64  Ind.  447; 
State  V.  Wilcox,  65  Ind.  557;  Com.  v. 
Welch,  144  Mass.  356;  State  v.  Hughes, 
24  Mo.  147;  Brown  •1.'.  State,  27  Tex. 
335;  Sights  t".  Yarnalls,  12  Gratt.  (Va.) 
292. 

When  License  Takes  Effect. — It  is  said 
in  Brown  -u.  State,  27  Tex.  335,  that  a 
license  to  retail  liquors  will  take  effect 
at  the  time  when  the  application  pro- 
duces to  the  clerk  of  the  county 
court,  the  county  treasurer's  receipt  for 
the  taxes  imposed  by  the  law  in  such 
cases,  and  not  from  the  time  when  the 
county  court  acted  upon  the  applica- 
tion. 

An  ordinance  of  the  city  of  Wheeling 
provides  that  a  license  to  keep  an  ordi- 


nary shall  expire  on  the  ist  day  of  May 
succeeding  the  date  thereof.  In  April 
the  council  gra,nted  a  license  for  the 
succeeding  year.  Held  that  the  party 
to  whom  it  was  granted  had  no  actual 
vested  right  in  such  license  until  it 
issued  to  him  on  the  ist  of  May,  the 
parsing  of  the  order  before  that  date 
being  merely  for  the  convenience  of  the 
council.  Sights  v.  Yarnalls,  12  Gratt. 
(Va.)  292. 

4.  Edwards  v.  State,  22  Ark.  253; 
Keiser  v.  State,  78  Ind.  430;  overruling 
Vannoy  v.  State,  64  Ind.  447,  and  State 
V.  Wilcox,  66  Ind.  557;  Wiles  v.  State, 
33  Ind.  206;  State  v.  Hughe?,  24  Mo. 
147. 

License  —  Relation  Back.  —  The  su- 
preme court  of  Missouri  say  in  the 
case  of  State  v.  Hughes,  24  Mo.  147, 
that  a  lieense  to  sell  spirituous  liquors 
has  no  relation  back  to  the  date  of  the 
order  granting  permission  to  obtain  it 
and  will  only  protect  one  who  sells  after 
the  date  of  its  issue. 

The  supreme  court  of  Indiana  say  in 
the  case  of  Keiser  t;.State,78  Ind.430,that 
a  license  to  sell  intoxicating  liquor  should 
bear  the  date  of  the  day  when  issued 
and  its  effect  from  that  date  and  does 
not  relate  back  to  the  order  granting 
the  license,  although  so  dated  so  as  to 
legalize  sales  made  between  the  date  of 
the  order  and  the  issuing  of  the  li- 
cense. 

B.  Commissioners  of  Alms  House  of 
Kingston  v.  Osterhoudt,  23  Hun  (N. 
Y.)  66;  State  v.  Brady,  14  R.  I.  50S. 

Sale  After  Expiration  of  License.— One 
who  sells  after  the  expiration  of  his 
license  cannot  defend  on  the  ground 
that  he  was  indticed  by  town  officers  to 
believe  that  his  license  would  be  re- 
newed, and  that  it  was  customary  to 
date  licenses  back.  State  v.  Brady,  14 
R.  I.  508. 
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10.  Taking  Out  License, — Anyone  who  brings  himself  within  the 
requirements  of  the  law  is  entitled  to  a  license  to  sell,*  and  the 
authorities  are  bound  to  grant  the  same.* 


1.  Ailstock  V.  Page,  77  Va.  386.  See 
Polk  County  Commissioners  v.  John- 
son, 21  Fla.  578;  Zanone  v.  Mound 
City,  II  111-  App.  334;  Rosenham  t;. 
Com.  (Ky.),  2  S.  W.  Rep.  230;  Mundy 
V.  Excise  Commissioners,  9  Abb.  (N. 
Y.)  N.  C.  117;  People  ex  rel.  Gillane 
V.  Haughton,  3  How.  (N.  Y.)  Pr.,  N. 
S.  135;  O'Rourke  v.  People,  3  Hun  (N. 
Y.)  225;  s.  c,  5  T.  &  C.  (N.  Y.)  496; 
People  ex  rel.  Gillane  v.  Woodman,  5 
N.  Y.  State  Rep.  318;  People  ex  rel. 
Ochs  V.  Commissioners  of  Excise  of 
Brooklyn,  10  N.Y.  Wk.  Dig.  413;  Leig- 
ton  V.  Maury,  76  Va.  865 ;  People  v.  Mor- 
rison, 22  Alb.  L.  J.  210;  Munn  v.  South- 
all,  7  L.  T.  356. 

Kefresliment  and  Wine  License. — 
In  Munn  v.  ■  Southall,  7  L.  T. 
356,  a  beer  house  keeper  having  ob- 
tained a  refreshment  house  license,  ap- 
plied for  a  wine  license  under  the 
statute;  and  an  objection  was  made  that 
he  was  not  entitled  to  such  license  as 
not  coming  within  the  statute ;  he  pro- 
vided travellers  and  others  who  came 
in  his  house  with  bread,  cheese  and 
other  victuals  as  they  required  them. 
The  court  held  that  lie  was  entitled  to 
a  wine  license. 

License  to  SeU  Ale  and  Beer. — 
A  license  to  sell  ale  and  beer  to  be 
drunk  on  the  premises  may  be  granted 
to  one  not  a  liotel  keeper.  Mundy  v. 
Excise  Commrs.  of  New  York,  9  Abb. 
(N.  Y.)  N.  C.  117;  O'Rourke -y.  People, 
3  Hun  (N.  Y.)  225;  s.  c,  5  T.  &  C.  (N. 
Y.)496;  People e»  rel.  Ochsii.  Commrs. 
of  Excise  of  Brooklyn,  10  N.Y.  Wk.  Dig. 
413;  People  V.  Morrison,  22  Alb.  L.  J. 
210. 

Joint  Commissioners — Absconding  of 
One. — Where  one  of  two  joint 
petitioners  for  a  liquor  license  absconds, 
this  is  not  necessarily  a  reason  for  re-  . 
fusing  a  license  to  the  other.  Polk 
County  Commrs.  -o.  Johnson.  21  Fla. 
578. 

License  to  DrugglBt, — A  druggist 
is  a  merchant  and  entitled  to  a  license 
as  such  under  the  Kentucky  statute. 
Roeenham  v.  Com.  (Kv.),  2  S.  W.  Rep. 
230. 

Under  Ordinance— Arbitrary  Discrimi- 
nation.— Under  a  general  ordi- 
nance of  a  city  for  licensing  dram 
shops,  the  city  authorities  have  no  right 
to  make  an    arbitrary  discrimination, 
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but  should  issue  licenses  to  all  comply- 
ing with  the  conditions  of  the  ordinance, 
and  such  an  one  is  justified  in  selling 
without  a  license  if  they  refuse  or  neg- 
lect to  issue  one  to  him.  Zanone  v. 
Mound  City,  11  111.  App.  334. 

Building  Used  for  Amusement. 
— In  People  v.  Andrews,  54  N.  Y. 
Super.  Ct.  (22  J.  &  S.)  183;  s.  c,  3  N. 
Y.  St.  Rep.  547,  an  applicant  for  a 
license  for  the  sale  of  intoxicating 
liquors  had  music  played  in  his  saloon 
upon  a  piano  and  violin  by  performers 
hired  for  that  purpose  every  night,  Sun- 
day included.  The  court  held  that  the 
applicant  kept  a  place  of  exhibition  and 
performance  within  the  meaning  of  the 
New  York  City  Consolidation  act,  and 
that  under  that  act  a  license  could  not 
be  granted.  Compare  People  ex  rel. 
Gillane  v.  Woodman,  5  N.  Y.  St.  Rep. 
318,  where  the  decision  in  People  ex  rel. 
Gillane  v\  Haughton,  3  How.  (N.  Y.) 
Pr.,  N.  S.  135,  holding  that  the  excise 
law  does  not  prohibit  granting  a  license 
for  a  building  which  is  used  part  of  the 
time  for  a  place,  of  amusement,  is  reit- 
erated. 

Wlio  not  Entitled  to — Coffee  House. 
— It  is  said  in  Louisville  ik  Kean, 
18  B.  Mon.  (Ky.)  9,  that  the  au- 
thorities of  the  city  of  Louisville  are 
not  bound  under  the  charter  to  license 
coffee  houses. 

Same — Distillers. — The  supreme  court 
of  Pennsylvania  say,  in  the  case 
of  Vandegrift's  Application,  Pa.,  i  Cent. 
Rep.  626,  that  a  license  to  sell  spirit- 
uous liquors  in  quantities  less  than  a 
gallon  cannot,  under  the  Pennsylvania 
act  of  1858,  be  granted  to  a  distiller. 

Same — Grocery  Keepers. — It  is  said 
in  State  v.  Sumer,  5  Blackf.  (Ind.) 
253,  that  the  statute  of  Indiana  author- 
izing the  clerks  of  courts  in  vacation  to 
give  "permits"  to  retail  spirituous 
liquors,  etc.,  does  not  apply  to  grocery 
keepers. 

Same — Lodging  House  Keeper — A 
lodging  house  keeper  is  not  en- 
titled to  a  license  as  an  inn  keeper  be- 
cause accustomed  to  send  out  for  cooked 
food  for  ijis  lodgers.  Kelly  v.  Excise 
Commrs.  of  New  York,  54  How.  (N. 
Y.)  Pr.  327. 

2.  Daugherty  v.  Com.,  14  B.  Mon. 
(Ky.)  239.  See  Zanone  t/.  Mound  City, 
II  111.  App.  334. 
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The  qualifications  necessary  to  entitle  one  to  receive  a  license 
are  governed  by  each  particular  law  under  which  the  application  is 
made.  Thus  in  England  the  licensee  is  required  to  be  a  person  who 
is  a  householder,^  and  in  Indiana  every  licensee  must^be  a  male 
inhabitant  of  the  State,*  and  a  temperate  and  a  moral  man  of  the 
age  of  twenty-one.^ 

Under  a  law  regulating  the  sale  and  trafficking  in  intoxicating 
liquors,  all  persons  engaged  therein  must  procure  the  necessary  li- 
cense, such  as  wholesale  dealers,*  and  all  classes  of  retail  dealers,* 
such  as  saloon  keepers  or  inn  and  hotel  keepers,  where  intoxicating 
liquors  are  sold ;®  druggists,'  and  the  holders  of  "special 
stamps."* 


1.  Thompson  v.  Harvey,  4  H.  &  N. 
254;  s.  c,  28  L.  J.,  M.  C.  163. 

2.  Murphy  v.  Board  of  Commrs.  of 
Monroe  County,  73  Ind.  483;  Ex  parte 
Laboyteaux,  65  Ind.  545. 

3.  Miller  v.  Wade,  58  Ind.  91. 
Residence       of       Applicant. — Under 

the  Indiana  laws  it  is  not  necessary 
that  an  applicant  for  license  should  be  a 
resident  of  the  ward,  town,  township  or 
county  in  which  the  place  where  the 
liquor  is  to  be  sold  is  situated.  Murphy 
■u.  BoardofCoramrs.  of  Monroe  County, 
73  Ind.  483;  Ex  farte  Laboyteaux,  65 
Ind.  545. 

"  Immorality  or  Other  Unfitness." 
— It  is  said  in  Hill  v.  Perry,  82 
Ind.  28,  that  one  may  be  an  immoral 
man  and  not  a  proper  person  td  be 
licensed  to  sell  intoxicating  liquors, 
though  he  himself  is  not  in  the  habit  of 
becoming  intoxicated ;  and  in  Calder  v. 
Sheppard,  61  Ind.  219,  that  the  fact  that 
a  person  has  been  once  seen  intoxicated, 
and  sometimes  take  a  drink,  does  not 
disqualify  him  for  a  license  under  the 
statute  requiring  him  to  be"  a  fit  person 
to  be  entrusted  with  the  sale  of  intoxi- 
cating liquors"  and  "not  in  the  habit  of 
becoming  intoxicated"  and  permitting 
any  voter  to  remonstrate  "on  account  of 
immorality  or  other  unfitness." 

Same — Frequenting  Gambling  Houses. 
— In  the  late  case  of  Groscop  v. 
Rainier,  iii  Ind.  361,  it  is  said  that 
it  is  sufficient  to  sustain  a  verdict  in 
favor  of  a  remonstrance  against  grant- 
ing a  license  under  the  above  named 
statute,  that  the  applicant  was  imrnoral 
by  reason  of  his  frequenting  places  of 
gambling,  and  thus  unfit  to  sell  liquor 
under  the  law  of  the  State,  although 
frequenting  places  of  gambling  is  not 
specified  in  that  act. 

4.  United  States  v.  Kallstrom,  30  Fed. 
Rep.  184.     See  United  States  v.  Vroil- 


igo,  28  Int.  Rev.  Rec.313;  United  States 
V.  Wittig,  22  Int.  Rev.  Rec.  98;  s.  u.,  2 
Law  Dec.  466. 

Wholesale  Dealers — Retailers'  Pro- . 
tectlve  UnioUj" — Thus  where  re- 
tail liquor  dealers  organized  them- 
selves in  a  "Protective  Union"  and 
signed  articles  pledging  themselves  to 
purchase  beer  tfirough  the  union  in  an- 
other State,  by  which  means  they  saved 
two  dollars  a  barrel,  and  no  wholesale 
license  having  been  taken  out  as  pre- 
scribed by  the  U.  S.  Rev.  Stat ,  ^  3242, 
and  the  purchases  were  made  by  the 
president  of  the  "union,"  who  was  paid 
nothing  for  his  services  and  the  mem- 
bers were  charged  only  with  mere  stor- 
age and  the  like,  it  was  held  that  the 
retail  dealers  became  wholesale  dealers 
and  were  liable  to  the  penalty  provided 
by  the  statute. 

Same — Minnesota  Doctrine — It  is 
said  b}'  the  supreme  court  of  Minne- 
sota, in  the  case  of  State  ».  Orth,  38 
Minn.  150,  that  the  Minnesota  statutes 
regulating  the  sale  of  intoxicating 
liquors  do  not  apply  to,  exclusively, , 
wholesale  dealers  who  sell  to  other 
dealers  so  as  to  make  it  necessary  for 
them  to  take  out  licenses. 

5.  It  is  said  in  Com.  v.  Wheeler,  79 , 
Ky.  284,  that  under  the  Kentucky  stat- 
ute, before  a  person  is  required  to  obtain 
a  license  to  sell  whiskey  he  must  be  en- 
gaged in  merchandizing  and  in  the  sale 
of  other  things  than  spirituous  liquors. 

6.  People  V.  Davis,  45  Barb.  (N.  Y.) 
494;  Louisville  v.  Kean,  18  B.  Mon. 
(Ky.)  9. 

7.  Jones  V.  State,  68  Ala.  559;  Chew 
f .  State,  43  Ark.  361 ;  Brown  v.  State,  9 
Neb.  189. 

8.  Special  Stamp  Holders. — Under 
the  U.  S.  Rev.  Stat.,  §  2243,  providing 
that  the  holders  of  special  stamps  for 
the  sale  of  liquor  shall  not  be  exempt 
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Laws  regulating  the  sale  of  liquors  do  not  apply  to  social  clubs 
where  the  steward  furnishes  the  members  with  food  and  with  beer 
or  other  liquors  at  a  fixed  price  to  be  consumed  at  the  club, 
the  money  so  received  being  expended  for  the  expenses  of  the 
club.i 

11.  Term  of  Duration. — Usually  a  license  may  extend  for  the 
period  of  one  year  from  the  time  it  is  granted,^  or  until  the  be- 
ginning of  the  next  excise  year.* 

12.  What  Rights  or  Privileges  Are  Included  in  or  Conferred  by. — 
A  license  to  sell  liquors  for  certain  purposes  therein  specified  can- 
not protect  the  licensee  from  a  criminal  prosecution  for  violating 
the  laws  of  the  State  in   selling  liquors  for  other  purposes  than 


from  any  penalty  imposed  •  by  State 
laws  for  carrying  on  the  sale  in  the 
State;  a  holder  of  such  stamps  on  board 
a  steamer  within  the  State  limits  is  sub- 
ject to  the  State  license  law.  Com.  v. 
Sheckels,  78  Va.  36. 

Physicians  and  Druggists. — Under  a 
town  charter  prohibiting  the  sale  of 
spirituous  liquors  within  the  corpor- 
ate limits  of  the  town,  but  contairting* 
a  proviso  that  the  section  should  not 
be  so  construed  as  to  prevent  any 
practicing  physician  or  druggist  selling 
such  liquors  for  medical  or  sacramental 
purposes.  Held,  that  physicians  and 
druggists  selling  for  such  purposes 
were  not  bound  to  take  out  a  license. 
Jones  V.  State,  68  Ala.  559. 

1.  Seim  V.  State,  55  Md.  566;  s.  c, 
39  Am.  Rep.  419;  Com.  -u.  Smith,  102 
Mass.  144.  See  Com.  v.  Pomphret,  137 
Mass.  564;  s.  c,  50  Am.  Rep.  340;  Graff 
V.  Evans,  8  Qi  B.  Div.  373.  Compare 
Martin  v.  State,  59  Ala.  34;  Rickart  v. 
People,  79  111.  85;  Marmont  v.  State,  48 
Ind.  21;  State  v.  Mercer,  32  Iowa  405; 
State  «.  Lockyear,  95  N.  Car.  633;  s. 
c,  59  Am.  Rep.  287. 

Sale  of  Liquor  by  Clubs. — On  an  in- 
dictment under  the  Massachusetts  stat- 
utes for  keeping  a  liquor  nuisance,  it 
was  proven  that  the  defendant,  as 
agent  of  a  club,  -bought  intoxicating 
liquors  with  money  advanced  by  the 
club;  that  the  liquors  purchased  were 
the  property  of  the  club;  that  checks  of 
the  denomination  of  five  cents  each 
were  delivered  to  each  member  to  the 
extent  of  the  amount  of  money  ad- 
vanced by  him;  that  the  defendant  was 
a  member  of  the  club  and  delivered  to 
each  member,  upon  presentment  of  the 
checks,  from  time  to  time,  liquor  of  the 
club  to  the  amount  of  the  checks  pre- 
sented; and  that  the  residue  of  unde- 
livered liquors,  amounting  by  calcula- 


tion to  twenty  per  cent.,  was  to  belong 
to  the  defendant  as  compensation  for 
his  services  and  for  the  use  of  his  room. 
The  court  held  that  this  did  not  justify 
a  ruling  that  the  facts  proven  would,  as 
matter  of  law,  be  a  sale;  that  the 
question  whether  the  facts  amounted  to 
an  evasion  of  the  law  is  a  question  for 
the  jury.  Com.  v.  Smith,  102  Mass. 
144. 

2.  State  ex  rel.  Edwards  v.  Sumter 
Co.,  22  Fla.  I ;  Gurley  v.  State,  65  Ga. 
157;  People  -v.  Gainey,  8  Hun  (N.  Y.) 
60;  Hendersonville  v.  Price,  96  N.  Car. 
423.  Compare  Opinions  of  Attorneys 
General,  N.  Y.,  457,  503,  553. 

Life  of  License. — It  is  said  by  the  su- 
preme court  of  Georgia,  in  Gurley  v. 
State,  65  Ga.  157,  that  an  ordinary  has 
no  power  to  grant  a  license  to  retail 
spirits  for  less  than  one  year,  and  a 
license  for  four  months  will  not  protect 
the-  retailer  from  prosecution. 

The  supreme  court  of  North  Caro- 
lina say,  in  Hendersonville  v.  Price,  96 
N.  Car.  423,  that  while  the  board  of 
commissioners  cannot  issue  a  license 
for  a  longer  period  than  one  year,  the 
time  may  not  begin  and  terminate  with 
the  term  of  office  of  the  board  which 
grants  it;  for  they  can  grant  a  license 
which  extends  beyond  their  term  of 
oifice,  providing  it  does  not  e-xceed  one 
year  and  does  not  begin  to  take  effect 
after  their  term  of  office  has  expired. 

The  supreme  court  of  Florida  say,  in 
the  case  of  State  ex  rel.  Edwards  v. 
Sumter  County,  22  Fla.  i,  that  a  per- 
mit under  the  Florida  statute  continues 
for  the  license  year  as  defined  by  the 
statute  for  which  it  may  have  been 
issued  and  for  the  unexpired  year  for 
the  license  portion  when  issued. 

3.  The  New  York  statutes,  prescrib- 
ing the  time  during  which  a  license  to 
sell  liquors  shall  remain  in  force,  has 
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those  named  in  the  license.*     And  a  Hcense  will  not  authorize 
the  licensee  to  sell  liquor  on  Sunday  contrary  to  the  statute.^ 

13.  Place  of  Sale  Authorized  by. — a.  Where  Business  May  be 
Conducted,  Generally. — While  it  is  desirable  that  a  license  to 
retail  spirituous  liquors  should  designate  the  place  in  which  the 
business  is  to  be  carried  on,  yet  it  is  no  objection  to  a  license  to 
sell  liquor  that  it  does  not  specify  the  particular  place  in  the  town 


been  held  not  to  refer  to  the  calendar 
year  but  to  the  excise  year,  and  that  a 
license  granted  on  and  after  the  first 
Monday  in  May  expires  at  the  same 
time  with  those  granted  on  that  day. 
Disbrow  v.  Saunders,  i  Den.  (N.  Y.) 
149. 

1.  State  V.  Adams,  20  Iowa  486;  Curd 
V.  Com.,  14  B.  Mon.  (Ky.)  386;  New 
Orleans  v.  Jane,  34  La.  An.  667;  State 
V.  Woodward,  34  Me.  293;  State  w. 
Cahen,  35  Md.  236;  Com.  v.  Jordan,  35 
Mass.  (18  Pick  )  228;  Com.  v.  Markoe, 
34  Mass.  (17  Pick.)  465;  State  f.  Ambs, 
20  Mo.  214;  Lambert  v.  State,  8  Mo.  492. 

It  is  said  in  the  case  of  State  v.  Mc- 
Grath,  73  Mo.  181,  that  the  license  of  a 
dram  shop  keeper  authorizes  all 
the  sales  which  the  owner  and 
beer  shop  keeper  is  authorized  to 
make  by  virtue  of  his  license,  and 
that  a  license  to  a  tavern  keeper  in- 
cludes the  privilege  of  retailing  spiritu- 
ous liquors.  State  v.  Chamblyss,  i 
Cheves  (S.  Car.)  220;  s.  c,  34  Am.  Dec. 
593.  Compare  Com.  v.  Kamp,  14  B. 
Mon.  (Ky.)  385;  Commissioners  v. 
Dennis,  i  Cheves  (S.  Car.)  229;  Hirn  v. 
State,  I  Ohio  St.  15. 

Upon  trial  of  a  complaint  for  keeping, 
intoxicating  liquors  with  intent  to  sell 
the  same,  contrary  to  a  statute  which 
required  a  license  of  a  certain  class  for 
the  sale  of  such  liquors  to  be  drunk  on 
the  premises  (Mass.  Pub.  Stat.,  ch.  100, 
§  10),  the  evidence  tended  to  prove  that 
defendant  kept  such  liquor  with  intent 
to  sell  the  same  to  be  used  as  a  beverage, 
and  to  be  drunk  on  the  premises;  and 
the  court  ,  instructed  the  jury  that  a 
license  to  keep  and  sell  intoxicating 
liquors  for  medicinal,  mechanical  and 
chemical  purposes  "gave  the  holder  no 
right  to  keep  for  sale  or  to  sell  intoxi- 
cating liquors  to  be  used  as  a  beverage, 
.  .  .  or  .  .  .  to  be  drunk  on  the 
premises."  Held,  that  the  instruction 
was  correct,  it  not  appearing  that  there 
were  any  circumstances  about  the  sales 
in  question  requiring  the  liquor  sold,  if 
sold  for  medicinal  purposes,  to  be  drunk 
on  the  premises.  Com.  v.  Mandeville, 
142  Mass.  469. 


Tavern  Keeper's  License. — It  is  said 
in  the  case  of  Com.  v.  Kamp,  14  B. 
Mon.  (Ky.)  385,  that  a  license  granted 
in  general  terms  by  virtue  of  the  statute 
to  keep  a  tavern  authorizes  a  tavern 
keeper  to  vend  spirituous  liquors  in  his 
bar  room,  or  tavern,  in  small  quantities,, 
to  be  drunk  in  the  tavern  or  elsewhere. 
And  in  the  case  of  Hirn  v.  State,  i 
Ohio  St.  15,  it  is  said  that  a  license  to 
keep  a  tavern,  under  the  Ohio  act  of 
1831,  was,  according.to  the  true  meaning 
of  the  act,  a  license  to  retail  spirituous 
liquors.  To  the  same  effect  see  State- 
V.  Chamblj'ss,  i  Cheves  (S.  Car.)  220; 
s.  c,  34  Am.  Dec.  593.  Compare  Com- 
missioners of  Ro*ads  V.  Dennis,  i  Cheves 
(S.  Car.)  229. 

License  of  Common  Victualer. — It  is 
said  by  the  supreme  judicial  court  of 
Maine,  in  State  v.  Woodward,  34  Me. 
293,  that  the  license  of  an  inn  holder 
and  common  victualer  does  not  au- 
thorize the  person  licensed,  to  sell  in- 
toxicating liquor  to  guests.  And  by 
the  supreme  judicial  court  of  Massa- 
chusetts, in  Com.  v.  Markoe,  34  Mass. 
(17  Pick.)  465,  that  under  the  Massa- 
chusetts statute  a  person  licensed  to  be 
a  common  victualer  in  any  other  place 
than  Boston  was  not  authorized  tosell 
distilled  spirits.  Com.  v.  Jordan,  35, 
Mass.  (18  Pick.)  228. 

Oyster  and  Eating  House. — It  is  held,, 
in  the  case  of  State  v.  Cahen,  35  Md.. 
236,  that  under  the  Maryland  stat- 
ute providing  for  the  issuing  of  three 
classes  of  license  to  sell  spirituous 
liquors,  an  oyster  or  eating  house 
license  must  not  authorize  the  sale  of 
spirituous  or  fermented  liquors  by  the 
barrel,  or  quantities  greater  than  a 
pint. 

Merchant's  License.  —  A  merchant's 
license  does  not  authorize  him  to  sell 
liquors  by  the  quart,  or  any  other  quan- 
tity, at  a  store  to  be  drunk  there,  or  ad- 
jacent thereto,  or  which  shall  be  so 
drunk;  and  if  he  does  so,  he  is  guilty  of 
keeping  a  tippling  house.  ,  Curd  «. 
Com.,  14  B.  Mon.  (Ky.)  386. 

2.  See  State  v.  Arabs,  20  Mo.  214; 
Lambert  v.  State,  8  Mo.  492. 
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where  the  licensee  may  sell ;  he  cannot,  however,  carrj'-  on  his  busi- 
ness at  more  than  one  place  in  the  same  town.*  But  a  general 
Hcense  to  retail  spirituous  liquors  within  the  county,  does  not  au- 
thorize the  sale  of  such  liquors  within  the  area  covered  by  a  spe- 
cial prohibitory  law.*  Where  a  license  designates  the  particular 
place  where  the  business  shall  be  carried  on  it  will  not  justify  a 
sale  in  any  other  place.*   • 

b.  Adjoining  Rooms  or  Premises. — Where  a  license  is  granted 
to  sell  liquor  at  a  particular  place,  as  a  rule  it  will  not  cover  a 
sale  at  any  other  place.*  But  where  two  bars  are  maintained 
in  the  same  establishment  and  separated  from  each  Other  by 
temporary  obstructions,  it  is  thought  that  one  license  will  protect 
both  bars.^ 


1.  State  V.  Walker,  i6  Me.  241 ;  State 
V.  Gerhardt,  3  Jones  (N.  Car.)  178. 

A  license  granted  by  the  commis- 
sioners of  a  certain  county  reciting  tiiat 
the  person  to  whom  it  was  granted  was 
a  resident  of  R,  in  said  county,  and 
licensing  him  to  sell  strong  and  spiritu- 
ous liquors  to  be  drunk  in  his  house  as 
an  inn  or  tavern,  when  at  the  time  of 
the  granting  of  the  license  he  in  fact 
resided  in  another  town  and  county, 
and  had  ever  since  resided  there,  does 
not  authorize  sales  to  be  made  in  a 
mere  drinking  saloon,  in  the  corner  of 
a  warehouse,  but  only  authorizes  such 
sales  in  an  inn,  tavern  or  hotel.  People 
■V.  Davis,  45  Barb.  (N.  Y.)  494. 

2.  Barnes  v.  State,  49  Ala.  342. 

3.  State  V.  Prettyman,  3  Harr.  (Del.) 
570;  State  V.  Hughes,  24  Mo.  147. 

Tavern  License. — A  tavern  license  re- 
stricts the  sale  of  liquors  to  the  place 
as  well  as  the  person  licensed.  State 
V.  Prettyman,  3  Harr.  (Del.)  570- 

4.  The  respondent  had  a  license  to 
sell  intoxicating  liquors  at  his  stand  on 
the  corner  of  A  and  B  streets.  He  had 
another  stand  adjoining  this,  there 
being  an  internal  communication  be- 
tween the  two,  and  he  sold  liquors  in 
both.  Held,  that  his  license  only  ap- 
plied to  the  place  first  named.  StatP 
■u.  Fredericks,  16  Mo.  382,  14. 

A  license,  granted  by  the  commis- 
sioners of  excise  of  Seneca  county  to 
p,  recited  that  he  was  a  resident  of  R_, 
in  said  county,  and  licensed  him  to  sell 
strong  and  spirituous  liquors  and  wines 
to  be  drunk  in  his  house,  as  an  inn  or 
tavern.  D,  in  fact,  at  the  time,  resided 
in  the  town  of  T,  in  the  county  of  Yates, 
and  had  ever  since  resided  there.  Un- 
der this  license,  D  kept  a  mere  recess  or 
drinking  saloon  in  a  room  in  his  ware- 
house, situated  in  the  waters  of  Seneca 


lake,  a  few  feet  from  the  western  shore 
thereof,  and  a  few  yards  from  the 
county  line,  within  tlie  town  of  R. 
Held,  that  the  judge  was  right  in  in- 
structing the  jury  that  D's  license  was 
void,  and  afforded  him  no  protection,  if 
he  was,  at  the  time  it  was  applied  for 
and  granted,  a  resident  of  the  town  of 
T.  People  V.  Davis,  45  Barb.  (N.  Y.) 
494. 

A  small  building  on  the  same  lot 
with  a  dwelling  house,  but  45  rods  dis- 
tant from  it,  with  a  passageway  be- 
tween, thougli  both  are  occupied  by  one 
person,  is  not  an  apartment  or  depend- 
ence of  the  dwelling  house;  and  a 
license  to  sell  spirits  in  his  dwelling 
house  will  not  authorize  the  selling  of 
them  in  the  small  building.  Com.  v. 
Estabrook,  27  Mass.  (10  Pick.)  293. 

5.  Hochstadler  v.  State,  73  Ala.  24; 
Sanders  v.  Town  Council  of  Elberton, 
50  Ga.  178;  St.  Louis  v.  Gerardi,  90 
Mo.  640;  State  v.  Moody,  95  N.  Car. 
656. 

The  question  whether  two  rooms  in  a 
house,  in  which  it  is  proposed  to  sell 
spirituous  liquors,  are  in  truth  two  dis- 
tinct places,  so  that  the  applicant  may 
be  required  to  take  out  two  licenses,  is 
a  question  of  fact;  and  the  judgment  of 
the  town  council,  upon  evidence,  hold- 
ing that  they  are  distinct  places,  will 
not  be  disturbed  if  the  evidence  justifies 
that  conclusion,  though,  it  may  not  re- 
quire it.  Sanders  -v.  Town  Council  of 
Elberton,  50  Ga.  178. 

Where  defendant,  the  proprietor  of  a 
hotel,  procured  a  license  to  keep  a  dram 
shop  at  the  main  entrance  to  the  hotel, 
and  three  bars  were  kept  on  the  ground 
floor  of  the  hotel,  screened  off  by  par- 
titions having  direct  and  immediate  con- 
nection by  doorways,  all  of  which  were 
accessible  to  the  guests  without  going 
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14.  Licenses  Granted  to  Partners  and  Third  Persons. — A  license  ma^ 
be  .granted  to  two  persons  jointly,^  but  a  license  granted  to  one 
person  who  forms  a  partnership  with  an  unlicensed  person,  does 
not  authorize  the  latter  to  make  sales.^  The  agent  or  servant  of 
one  licensed  to  sell  liquor,  is  protected  to  the  same  extent  as  the 
master  by  the  license  ;*  but  where  a    pretended  appointment  of 


out  of  the  hotel,  and  all  of  which  bars 
were  located  on  the  premises  occupied 
for  hotel  purposes,  and  where  a  part  of 
the  house,  which  was  one  building  and 
one  place,  the  inere  fact  of  the  licensee 
erecting  more  than  one  bar  at  such 
place,  so  connected,  would  not  render 
hkn  liable  to  the  penalty  of  the  ordi- 
nance which  contemplates  that  the 
location  of  the  place  where  a  dram  shop 
is  to  be  kept  shall  be  designated,  and 
that  a  license  to  keep  a  dram  shop  at 
any  such  place  does  not  authorize  it  to 
be  kept  anywhere  else.  St.  Louis  v. 
Gerardi,  90  Mo.  640. 

Separate  Bar  for  Negroes. — It  is  held 
in  Hochstadler  v.  State,  73  Ala.  24, 
that  only  one  license  is  required  of 
a  person  engaged  in  retailing  vinous, 
spirituous  and  malt  liquors,  who  occu- 
pies and  carries  on  his  business  in  two 
adjoining  rooms  connected  with  each 
other  by  an  open  fence  or  archway  cut  in 
the  portion  of  the  wall  in  each  of  which 
is  a  bar;  one  of  the  rooms  being  used 
for  white  persons,  and  one  for  negroes, 
and  both  rooms  constituting  but  one  es- 
tablishment and  being  under  one  and 
the  same  management. 

1.  Shaw  V.  State,  56  Ind.  188;  State 
■V.  Gerhardt,  3  Jones  (N.  C.)  L.  178. 

2.  Long  V.  State,  27  Ala.  32;  Shaw 
V.  State,  56  Ind.  188;  Com.  v.  Hall's 
Case,  8  Gratt.  (Va.)  588. 

A  license  to  one  man  to  keep  a  tav- 
ern at  his  house  in  a  village,  does 
not  authorize  another  who  formed  a 
partnership  with  the  first  in  the  sale  of 
spirituous  liquors  which  the  first  was 
authorized  to  sell  under  his  license,  to 
sell  liquors  at  a  house  on  the  same  lot 
and  within  the  same  inclosure  as  that  of 
the  tavern.  Com.  v.  Hall's  Case,  8 
Gratt.  (Va.)  588. 

License  to  a  Firm. — A  license  to  sell 
liquors  issued  to  a  firm  of  which  A  is  a 
member,  confers  no  authority  to  sell  to 
another  firm  of  which  he  is  also  a  mem- 
ber.    Wharton  v.  King,  69  Ala.  365. 

Same — Retirement  of  Partner. — A  li- 
cense to  sell  liquor  granted  to  two  per- 
sons as  partners  will,  during  the  period 
mentioned  in  the  license,  protect  one 
of  the   partners    against    the    penalty 


for  selling  without  a  license,  although 
the  other  has  retired  from  the  firm. 
State  V.  Gerhardt,  3  Jones  (N.  C.)  L. 
178. 

3.  People  V.  BufFum,  27  Hun  (N. 
Y.)  216.  See  Heath  v.  State,  105  Ind. 
342;  Keiser  v.  State,  58  Ind.  379;  State 
V.  Sterns,  28  Kan.  154;  Com.  v.  Brana- 
mon,  8  B.  Mon.  (Ky.)  374;  Duncan  v. 
Com.,  2  B.  Mon.  (Ky.)  281. 

One  who  sells  spirituous  liquors  in  a 
room  of  an  inn,  which  is  under  the  con- 
trol of  the  irin  keeper,  and  by  his  per- 
mission, is  protected  by  the  license  of 
the  inn.  Duncan  v.  Com.,  2  B.  Mon, 
(Ky.)  281. 

Where  A  obtained  a  license  to  keep 
a  tavern,  and  B  agreed  to  pay  for  the 
license,  and  sold  liquors  in  an  adjoining 
room,  which  he  rented  from  a  third  per- 
son, not  being  at  all  under  the  control 
of  A,  it  was  held  that  B  was  not  pro- 
tected by  A's  license,  but  was  liable  for 
keeping  a  tippling  house.  Com.  v, 
Branamon,  8  B.  Mon.  (Ky.)  374. 

On  the  trial  of  the  defendant,  charged 
with  selling  intoxicating  liquor,  without 
license,  in  a  less  quantity  than  a  quart 
at  a  time,  the  evidence  established  that 
the  defendant,  who  was  the  owner  of 
the  premises  where  the  sale  yfss,  made; 
had  made  such  sale  pursuant  to,  and  in 
compliance  with,  the  terms  of  the  writ- 
ten contract,  entered  into  by  the  de- 
fendant, who  had  no  license,  and  another 
who  had '  a  license,  whereby  the  de- 
fendant leased  such  premises  to  the 
licensee  for  a  saloon,  upon  the  condi- 
tion that  the  licensee  should  furnish  the 
stock  necessary  to  carry  on  the  busi- 
ness; that  the  defendant  in  the  name  of 
licensee  should  make  all  purchases 
and  sales  of  sirch  stock,  should  pay  all 
debts  and  expenses  incurred  in  carrying 
on  the  business  out  of  the  proceeds 
thereof;  and  for  his  services  and  the 
rent  of  the  building  he  should  receive 
all  the  profits  of  the  business,  except  a 
certain  sum  per  diem,  which  was  to  be 
paid  to  the  licensee.  Held,  that,  by  the 
terms  of  such  agreement,  the  licensee 
and  defendant  became,  as  between 
themselves,  not  partners,  but  principal 
and  agent,  and  that  such  sale  was  pro- 
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one  as  a  liquor  seller's  agent,  is  in  fact  a  sale,  the  license  of  the  pre- 
tended principal  will  afford  no  protection. ^ 

15.  Validity  and  Effect  of  Assignments  and  Transfer. — A  license  to 
sell  or  traffic  in  intoxicating  liquors,  is  personal  to  the  holder  and 
cannot  be  delegated  or  assigned  nor  committed  to  the  care  of  a  re- 
ceiver appointed  by  the  court.^ 

16.  Authority  to  Sell  by  Agent. — ^  It  is  true  that  a  license  to  sell 
or  traffic  in  intoxicating  liquors  is  not  transferable,  yet  a  person 
who  has  been  rightfully  licensed  may  employ  an  agent  to  conduct 
his  business  for  him,*  although  he  leaves  the  country  for  an  in- 
definite time,^  or  removes  into  another  county.® 

17.  License  to  Sell  Near  Schools,  etc. — A  statute  forbidding  the 
granting  of  a  license  for  the  sale  of  intoxicating  liquors  in  any 


tected  by  such  license.     Keiser  v.  State, 
S8  Ind.  379. 

1.  Heath  v.  State,  105  Ind.  342. 

2.  State  ex  rel.  Edwards  v.  Sumter 
County,  22  Fla.  8;  Heath  v.  State,  105 
Ind.  342;  Runyon  v.  State,  52  Ind.  320; 
Godfrey  t;.  State,  5  Blackf.  (Ind.)  151; 
Lewis  V.  United  States,  i  Morr.  (Iowa) 
199;  Com.  V.  Bryan,  9  Dana  (Ky.)  310; 
State  f.  Lydick,  1 1  Neb.  366;  Sample 
■V.  Flynn  (N.  J.  Eq.),  10  Atl.  Rep.  177; 
Alger  t).  Weston,  14  Johns.  (N.  Y.)  231; 
State  t).  McNeeley,  i  Winst.  (N.  C.)  L. 
234;  In  re  Templeton  (Pa.),  4  Lancast. 
L.  Rev.  242. 

License  not  Assignable.  —  Where  a 
person  who  held  a  license  from  a  city 
to  retail  malt,  spirituous  and  vinous 
liquors,  sold  his  stock  in  trade,  furni- 
ture and  fixtures,  to  the  defendant, 
and  assigned  his  said  license  to  him. 
The  court  held  that  such  license  so  as- 
signed to  him  was  no  defence  to  an  in- 
dictment for  •  selling  liquors  "without 
first  having  obtained  a  license  therefor." 
State  V.  Lydick,  11  Neb.  366.  See  State 
ex  rel.  Edwards  v.  Sumpter  County,  22 
Fla.  8;  Heath  v.  State,  105  Ind   342. 

And  where  an  instrument  is  a  mere 
cover  for  an  absolute  transfer  of  a 
saloon,  although  in  form  an  appoint- 
ment as  bar  keeper  or  seller  who  holds 
the  license,  such  license  will  not  pro- 
tect the  purchaser.  Heath  v.  State,  105 
Ind.  342.  See  Keiser  v.  State,  58  Ind. 
379;  Shaw  V.  State,  56  Ind.  188;  Krant 
V.  State,  47  Ind.  519;  Pickens  v.  State, 
20  Ind.  116. 

A  license  issued  contrary  to  stat- 
ute confers  no  authority  to-  vend  malt, 
spirituous  or  vinous  liquors.  A  per- 
son who  holds  a  liquor  license  issued 
under ,  the  authority  of  a  mayor  and 
council  of  a  city,  sold  out  his  saloon 
and  assigned  his  license  to   the  defend- 


ant, who  petitioned  the  mayor  and 
council  to  transfer  the  said  license  to 
him.  The  council  thereupon  ordered 
the  said  license  to  be  transferred  to  the 
defendant,  and  the  clerk  issued  an  origi 
nal  license,  in  form,  to  the  defendant, 
who  proceeded  to  retail  spirituous  li 
quors  under  it,  and  was  indicted  there- 
for. The  court  held  that  such  license 
was  no  defence  to  the  indictment.  State 
V.  Lydick,  11  Neb.  366. 

A  license  to  keep  a  tavern  or  an  inn 
confers  a  personal  privilege  which  is 
not  assignable,  and  does  not  pass  by  a 
lease  of  the  tavern  house.  Com.  -v. 
Bryan,  g  Dana  (Ky.)  310;  Alger  v. 
Weston,  14  Johns.  (N.  Y.)  231. 

A  license  to  keep  a  grocery  is  not  as- 
signable. Lewis  V.  tfnited  States,  i 
Morr   (Iowa)  199. 

It  is  said  in  Godfrey  v.  State,  5  Blackf. 
(Ind.)  151,  a  grocer  having  a  license  to 
retail  spirituous  liquors  sold  his  gro- 
cery, agreeing  that  the  buyer  should 
have  the  benefit  of  the  license.  The 
court  held  that  the  license  was  not  as- 
signable and  that  the  buyer  had  no 
authority  under  it  to  retail  spirituous 
liquors. 

3.  See  also  infra,  this  title.  Of- 
fences; Sale  by  Agent. 

4.  See  Thompson  -v.  State,  37  Ala. 
151;  State  V.  Keith,  37  Ark.  96,  98,  272; 
Runyon  v.  State,  52  Ind.  320;  State  v. 
McNeeley,  i  Winst.  (N.  C.)  234. 

B.  State  V.  McNeeley,  i  Winst.  (N. 
C.)  234. 

6.  Thompson  v.  State,  37  Ala.  151. 

Carrying  on  Business  by  Agent. — 
Where  a  license  has  not  been  for- 
feited, a  licensee  may  carry  on  the 
business  by  an  agent  at  the  place  desig- 
nated in  the  license,  and  the  agent  will 
not  be  responsible  for  selling  without  a 
license.      Runyon  zi.  State,  52  Ind.  320. 
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building  or  place  on  the  same  street  within  a  specified  distance 
of  a  public  school  or  university,  applies  to  the  whole  building; 
and  no  license  can  be  granted  or  the  sale  of  liquor  in  any  room 
thereof,  although  more  than  the  prescribed  distance  from  the 
school  building.^ 

18.  Granting  License. — A  license  to  sell  or  trafific  in  spirituous, 
vinous  or  malt  liquors  cannot  be  issued  until  the  statutory  condi- 
tions have  been  complied  with.* 

a.  Consent  of  Commissioners. — In  those  cases  where  by  pri- 
vate act  a  county  court  or  other  licensing  body  is  forbidden  to 
grant  a  license  to  retail  spirituous  liquors  within  the  limits  of  an 
incorporated  town  without  a  recommendation  from  the  board  of 
commissioners  of  the  town,  a  license  granted  without  such  recom- 
mendation having  first  been  procured,  is  void  and  will  not  protect 
the  licensee.* 

b.  Power  to  Grant  Generally. — The  power  of  the  board  of 
excise,  or  other  body  charged  with  the  granting  of  licenses  to  sell 
and  trafiSc  in  spirituous,  vinous  or  malt  liquors,  is  limited  to  the 
granting  or  refusing  of  licenses.  The  statutes  regulate  the  rights 
acquired  by  such  license  ;  the  restriction  to  be  observed  and  the 
punishment  for  each  violation  of  its  provisions.*    When  the  law 


1.  Com.  V.  Jones,  142  Mass.  573. 
See  De  Bois  -v.  State,  34  Ark.  381. 

It  is  said  by  the  supreme  court  of 
Arkansas,  in  the  case  of  De  Bois  v. 
State,  34  Ark.  381,  that  the  sale  of 
liquor  within  two  miles  of  Judson  Uni- 
versity is  regulated  entirely  by  the  act 
of  February  27th,  1875,  entitled  "an 
act  to  prohibit  the  sale  of  alcoholic 
spirits,  vinous  liquors  within  two  miles 
of  Judson  University,  White  County." 
And  that  the  county  court  had  no 
authority  to  license  one  to  sell  within 
that  distance  of  the  university. 

2.  Com.  V.  Welch,  144  Mass.  356. 
See  Russell  v.  State,  77  Ala.  89;  Long 
V.  State,  27  Ala.  32. 

Compliance  with  Statute — In  issuing 
a  license  for  retaUing  spirituous  lioLuors 
under  the  general  statutes,  the  officer 
granting  such  license  acts  ministerially, 
and  is  bound  to  require  a  substantial 
compliance  with  the  precedent  statutory 
conditions;  and  while  the  license  itself 
is  ■prima  facie  evidence  of  such  com- 
pliance, the  fact  of  noncompliance  when 
affirmatively  shown  renders  the  license 
void;  and  its  validity  being  thus  shown, 
it  affords  no  protection  to  the  person 
to  whom  it  was  granted,  and  who  has 
acted  under  it.  Russell  v.  State,  77 
Ala.  89. 

It  is  said  by  the  supreme  court  of 
Alabama,  in  the  case  of  Long  v.  State, 


27  Ala.  32,  that  a  law  authorizing 
licensees  to  retail  and  traffic  in  intoxicat- 
ing liquors  is  not  merely  a  revenue 
measure.  The  payment  of  the  pre- 
scribe'd  tax  is  not  the  only  prerequisite 
to  obtaining  a  license,  the  other  pre- 
requisites show  that  the  legislature 
deemed  the  privilege  of  retailing  so 
dangerous  that  it  was  not  to  be  en- 
trusted to  any  person  until  he  was  prop- 
erly recommended,  etc. 

3.  Purdy  v.  Sinton,  56  Cal.  133; 
State  V.  Moore,  i  Jones  (N.  C.)  L.  276. 

In  Purdy  v.  Sinton,  56  Cal.  133,  the 
plaintiff  applied  to  the  defendant,  the 
collector  of  licenses  of  San  Francisco, 
for  a  license  to  retail  liquors,  and  was 
refused,  on  the  ground  that  the  defend- 
ant was  not  authorized  to  issue  such  a 
license  without  the  written  consent  of  a 
majority  of  the  board  of  police  com- 
missioners. The  court  held  that  such 
are  the  requirements  of  the  act  from 
which  the  defendant  derives  his  sole 
power  to  issue  licenses ;  and  that,  if  the 
act  is  constitutional,  the  plaintiff  must 
comply  with  it  before  he  can  demand  a 
license;  and  if  unconstitutional,  the  de- 
fendant has  no  power  to  issue  licenses 
at  all. 

4.  In  re  Breslin,  45  Hun  (N.  Y.) 
210;  s.  c,  10  N.  Y.  St.  Rep.  80.  See 
Siloam  Springs  v.  Thompson,  41  Ark. 
456;  State  V.  Justices,  i5Ga.4o8;  Pierce 
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has  been  complied  with,  it  is  the  right  of  the  petitioner  to  have  a 
hcense  issued,  and  any  obstacle  thrown  in  his  way  by  the  com- 
missioners or  body  charged  with  the  issuing  of  licenses  on 
the  plea  of  being  guardians  of  the  public,  is  a  mistake  as  to 
•duty.* 

c.  Discretion  to  Grant  or  Refuse.^* — A  law  regulating  or 
restraining  the  traffic  in  intoxicating  liquors  and  investing  a  par- 
ticular tribunal  with  power  to  grant  a  license  therefor,  upon 
proper  petition  or  application,  signed  or  recommended  by  a  certain 
nunaber  or  proportion  of  the  residents  of  the  immediate  vicinity  in 
which  the  business  is  to  be  carried  on,  vests  such  body  with  a  ju- 
dicial  discretion.*       In    granting  or   refusing   the    license,    sqch 


V.  Com.,  10  Bush  (Ky.)  6;  Ex  parte 
Persons,  i  Hill  (N.  Y.)  655;  State  v. 
Mood)',  95  N.  C.  656;  Conway's  Ap- 
peal (Pa.),  I  Atl.  Rep.  727;  Ranch  v. 
■Com.,  78  Pa.  St.  490;  Lutz's  Applica- 
tion, 3  Pa.  County  Court  127. 

The  rule  that  the  court  will  take  judi- 
cial notice  of  things  which  are  public  in 
their  effects  and  relations,  and  ought  to 
be  known  within  their  jurisdiction,  is 
applied  to  the  question  whether  a  coun- 
ty treasurer  could  grant  a  valid  brew- 
ers' license  after  the  result  of  a  vote  had 
been  judicially  ascertained.  Rauch  v. 
Com.,  78  Pa.  St.  490. 

Duty  of  Court  to  Grant  License. — It  is 
said  in  State  v.  Justices,  15  Ga.  408, 
that  the  inferior  courts  of  Georgia  can- 
not withhold  a  license  from  any  person 
applying  for  it,  and  complying  with  the 
requirements  of  the  law  by  paying  for 
the  license  and  giving  bond  and  security 
to  keep  an  orderly  house. 

It  is  said  in  Conway's  Petition  (Pa.) 
I  Atl.  Rep.  727,  that  a  wholesale  liquor 
license  can  be  denied  by  the  court  of 
•quarter  sessions  without  assigning  any 
reason.  And  in  the  case  of  Pierce  v. 
Com.,  10  Bush  (Ky.)  6,  that  the  Ken- 
tucky statute,  which  provides  that  no 
license  shall  be  granted  unless  the  judge 
'"or  board  of  trustees  shall  deem  it  ex- 
pedient to  grant  such  privilege,"  confers 
a  power  to  grant  a  license  only  when 
deemed  by  them  to  be  expedient  to  the 
community  or  travelling  public." 

Same— Failure  to  Vote. — It  is  said 
by  ■  the  supreme  court  of  Arkansas, 
in  Siloam  Springs  v.  Thompson,  41 
Ark.  456,  that  under  the  Arkansas  act 
of  March  19th,  1881,  the  county  court 
could  not  grant  licenses  to  sell  liquor  in 
any  township  or  city  ward  in  the  county 
unless  at  the  previous  general  election 
there  was  a  majority  vote  "for  license" 
both  in  the  county  township  or  ward 


in  which  it  was  applied  for,  and  that 
where  there  was  no  vote  at  all  on  the 
question,  no  license  could  be  granted. 
See  State  v.  Moody,  95  N.  C.  656. 

Same — Bottler's  License. — It  is  said 
in  Lutz's  Application,  3  Pa.  Coun- 
ty Court  127,  that  the  court  of  quarter 
sessions  has  no  authority  to  grant  a 
bottler's  license. 

Granting  License  When  Concluded. — 
It  is  said  in  Ex  parte  Persons,  1  Hill 
(N.  Y.)  655,  that  the  question  whether 
the  commissioners  will  grant  a  tavern 
license  is  open  until  a  resolution  is  en- 
tered on  their  minutes  as  provided  by 
statute. 

1.  State  ex  rel.  Edwards  v.  Sumter 
County,  22  Fla.  i.  See  State  v.  Jus- 
tices, 15  Ga.  408. 

2.  See  ififra,  Judicial  Control  op 
Discretion;  Review;  Appeal  etc. 

3.  Ex  parte  Levy,  43  Ark.  42;  s.  c, 
51  Am.  Rep.  550;  Ex  parte  Whitting- 
ton,  34  Ark.  394;  Batters  v.  Dunning, 
49  Conn.  479;  Wiggins  v.  Varner,  67 
Ga.  583;  People  v.  Norton,  7  Barb.  (N. 
Y.)  477;  Ex  parte  Persons,  i  Hill  (N. 
Y.)  655;  MuUer  v.  Buncomb  Co. 
Commrs.,  89  N.  C.  171;  Attorney-Gen- 
eral 1).  Justices  of  Guilford,  5  Ired.  (N. 
C.)  315;  Leister's  Appeal  (Pa.),  11  Atl. 
Rep.  387;  Morris's  Licenses,  3  Pa.  Co. 
Ct.  307;  Chester's  Licenses,  3  Pa.  Co. 
Ct.  304;  Wayne's  Licenses,  3  Pa.  Co. 
Ct.  301;  Licenses  of  Frey,  3  Pa.  Co. 
Ct.  93;  Lycoming  Licenses,  3  Pa.  Co. 
Ct.  90;  Beaver's  Licenses,  3  Pa.  Co. 
Ct.  56;  Conroy's  Licenses,  3  Pa.  Co. 
Ct.  52;  Mercer's  License  Applications, 
3  Pa.  Co.  Ct.  43;  Northumberland 
Licenses,  2  Pa.  Co.  Ct.  660;  Kistler's 
Licenses,  2  Pa.  Co.  Ct.  604;  Meredith's 
Licenses,  2  Pa.  Co.  Ct.  82;  Lelling's 
Licenses,  2  Pa.  Co.  Ct.  76;  Severn's 
Licenses,  2  Pa.  Co.  Ct.  75;  Smith's 
Licenses,  2  Pa.  Co.  Ct.  74;  Application 
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of  Keifer,  2  Pa.  Co.  Ct.  40;  Bourjohn's 
Application,  2  Pa.  Co.  Ct.  33;  Re 
License  Applications,  2  Pa.  Co.  Ct.  30, 
603;  Justin's  Application,  2  Pa.  Co.  Ct. 
22;  King's  Application,  2  Pa.  Co.  Ct. 
17;  Ex  parte  Lester,  77  Va.  663;  Ail- 
stock  V.  Page,  77  Va.  386;  Leigton  v. 
Maury,  76  Va.  865;  Ex  parte  Yeager, 
II  Gratt.  (Va.)  655. 

The  Connecticut  Act  of  i88i  provides 
that  the  county  commissioners  of  each 
county  shall,  upon  the  recommenda- 
tion of  the  selectmen  of  the  town 
where  the  business  is  to  be  carried  on, 
license  suitable  persons  to  sell  intoxi- 
cating liquors  in  suitable  places  in  said 
county.  Batters  v.  Dunning,  49  Conn. 
479.  In  which  case  it  was  held  that  un- 
der this  act  the  commissioners  have  a 
discretion  to  grant  or  refuse  licenses  to 
persons,  regulated  b3'  the  selectmen, 
and  that  having  this  discretion  the  ex- 
ercise of  their  judgment  in  the  matter 
is  final,  and  cannot  be  controlled  by 
mandamus. 

The  Georgia  Act  providing  for  an 
application  for  a  liquor  license  upon 
written  consent  of  two  thirds  of  the 
freeholders  of  a  particular  county,  is 
said  in  Wiggins  v.  Varner,  67  Ga.  583, 
not  to  divest  the  ordinary  of  his  discre- 
tion, under  the  Georgia  Code  to  grant 
or  refuse  the  license. 

The  Pennsylvania  Doctrine.  —  It  is 
said  in  Leister's  Appeal  (Pa.),  11  Atl. 
Rep.  387,  to  be  a  proper  exercise  of 
the  discretionary  power  of  the  court 
of  quarter  sessions  in  the  granting  of 
liquor  licenses,  to  refuse  such  a  license 
in  a  case  where  but  fourteen  people 
signed  a  petition  for  the  license,  and 
over  two  hundred  signed  a  remon- 
strance against  it,  and  the  applicant 
had  been  refused  a  license  a  year  be- 
fore for  the  violation  of  the  liquor  law; 
also  in  a  case  where  the  court  knew 
that  the  applicant  had  violated  the 
liquor  law  the  preceding  year. 

The  Pennsylvania  act  of  March  22d, 
1867,  providing  that,  on  application  for 
license  to  sell  intoxicating  drinks,  it 
shall  be  lawful  for  the  court  to  hear  pe- 
titions in  favor  of  and  remonstrances 
against,  the  application,  "and  in  all 
cases  to  refuse  the  same  whenever,  in 
the  opinion  of  the  said  court,  having 
due  regard  to  the  number  and  charac- 
ter of  the  petitioners  for  and  against 
such  application,  such  license  is  not 
necessar3'  for  the  accommodation  of  the 
public  and  entertainment  of  strangers 
and  travellers,"  vests  in  the  court  a 
sound  judicial  discretion   to   be  exer- 


cised in  accordance  with  the  law,  and 
guided  by  the  evidence  prescribed  by 
the  law-making  power;  and  the  neces- 
sity for  a  license  is  to  be  determined,  in 
great  part,  by  the  sentiment  of  the 
locality  as  expressed  in  the  petitions 
and  remonstrances  presented  to  the 
court.  King's  Application,  2  Pa.  Co. 
Ct.  17.  See  also,  as  to  the  nature  and 
exercise  of  the  discretion  of  the  court, 
Justin's  Application,  2  Pa.  Co.  Ct.  22; 
Re  License  Applications,  2  Pa.  Co.  Ct. 
30;  Bourjohn's  Application,  2  Pa.  Co. 
Ct.  33.  And  compare,  as  to  the  weight ' 
to  be  given  to  petitions,  remonstrances,, 
etc. 

Morris's  License,  3  Pa.  Co.  Ct.  307; 
Chester  Licenses,  3  Pa.  Co.  Ct.  304; 
Waj'ne  Licenses,  3  Pa.  Co.  Ct.  301;. 
License  of  Frey,  3  Pa.  Co.  Ct.  93;  Ly- 
coming Licenses,  3  Pa.  Co.  Ct.  90; 
Beaver  Licenses,  3  Pa.  Co.  Ct.  56; 
Conroy's  Application,  3  Pa.  Co.  Ct.  52; 
Mercer  License  Application,  3  Pa.  Co. 
Ct.  43;  Northumberland  License,  2  Pa. 
Co.  Ct.  660;.  Kistler's  Licenses,  2  Pa. 
Co.  Ct.  604;  License  Application,  2  Pa. 
Co.  Ct.  603;  Meredith's  License,  2  Pa. 
Co.  Ct.  82;  Lelling's  License,  2  Pa.  Co. 
•Ct.  76;  Severn's  License,  2  Pa.  Co.  Ct. 
75;  Smith's  License,  2  Pa.  Co.  Ct.  74; 
Application  of  Keifer,  2  Pa.  Co.  Ct.  40. 

The  Virginia  Act  of  1882,  regulat- 
ing the  sale  of  intoxicating  liquors,  con- 
fers upon  the  county  courts  a  discre- 
tion to  grant  or  refuse  license  to  sell 
liquors,  not  conferred  by  the  former 
act;  therefore  an  applicant  who  ap- 
pears to  have  brought  himself  within 
the  rule  which,  under  the  former  law, 
would  have  entitled  him  to  a  license  as 
of  right,  and  a  license  is  granted,  by  the 
court,  such  exercise  of  discretion  can- 
not be  interfered  with  by  the  circuit 
court  at  the  instance  of  a  contestant, 
and  no  prohibition  will  issue  to  restrain 
such  interference  on  the  part  of  the  cir- 
cuit court  by  supersedeas  and  writ  of 
error.  Ailstock  v.  Page,  77  Va.  386. 
See  Ex  parte  Yeager,  11  Gratt.  (Va.) 

It  is  otherwise,  however,  where  the 
license  is  refused.  The  discretion  to  be 
exercised  by  the  court  is  not  an  arbi- 
trary discretion.  Ex  parte  Lester,  77 
Va.  663. 

"May"  and  "  Shall."  —  Under  the 
North  Carolina  Code  providing  that . 
county  commissioners  "shall  grant" 
license  "  to  all  properly  qualified  appli- 
cants," it  was  held  that  in  the  exercise 
of  a  sound  discretion  the  commissioners 
could  refuse  a  license  even  to  an  appli- 


650 


License, 


INTOXICATING  LIQUORS. 


License, 


body  does  not  act  solely  as  judicial  officers,^  and  while  they 
have  a  discretion,  it  is  a  judicial  and  not  an  arbitrary  discretion.^ 
d.  By  Whom  Granted. — License  to  traffic  in  intoxicating 
liquors  may  be  granted  under  the  various  statutes  by  judicial  offi- 
cers,* municipal  and  ministerial  officers,* 


cant  properly  qualified.  MuUer  v.  Bun- 
comb  Co.  Commrs.,  89  N.  C.  171. 

The  Virginia  act  of  March,  1882, 
^mending  the  act  of  March,  18S0,  and 
substituting  "  may  "  for  "  shall,"  'has 
been  said  not  to  remit  applicants  to  sell 
liquor  to  the  court's  arbitrary  discre- 
tion. The  words  "may  grant  the 
license "  mean  the  court  must  grant  it 
in  a  proper  case.  Ex  parte  Lester,  77 
Va.  663. 

The  supreme  court  of  Virginia  say, 
in  the  case  of  Leigton  -v.  Maury,  76  Va. 
865,  that  the  statute  of  Virginia  relating 
to  the  granting  of  licenses  providing 
that  the  county  court  "  shall  grant  the 
license  "  if  the  applicant  brings  himself 
■within  the  requirements,  and  that  the 
circuit  court  "  may  grant  the  license," 
the  words  "  may  grant  the  license " 
mean  that  the  circuit  court  shall  have 
the  jurisdiction  to  do  so,  and  must  do 
so,  if  the  applicant  brings  himself 
within  the  requirements,  and  they  con; 
fer  no  arbitrary  discretion,  but  a  sound 
judicial  discretion,  subject  to  move  as 
in  other  cases  provided  by  act  1873.  P- 
1136,  §§  2-3. 

1.  People  V.  Norton,  7  Barb.  (N.  Y.) 

477- 

It  has  been  said  that  under  the  New 
York  excise  law,  the  justices  who  are 
charged  with  the  granting  of  licenses 
have  a  discretion,  but  that  their  duties 
are  so  plainly  defined  that  in  case  they 
disregard  them  they  are  liable  to  indict- 
ment. People  V.  Norton,  7  Barb.  (N. 
Y.)  477- 

2.  Louisville  v.  Kean,  i8  B.  Mon. 
(Ky.)  9- 

Tte  County  Court  having  the  discre- 
tion to  grant  or  refuse  to  grant  a  license 
to  sell  intoxicating  liquors  in  a  particu- 
lar locality,  having  licensed  some  ap- 
plicants, may  not  arbitrarily  refuse  oth- 
ers in  the  same  locality,  who  are  of 
good  moral  character  and  comply  with 
the  statute.  Ex  parte  Levy,  43  Ark. 
42;  s.  c,  51  Am.  Rep.  550. 

The  Justices  of  the  County  Court,  in 
North  Carolina,  arp  not  bound  to  grant 
a  license  to  retail  spirituous  liquors  to 
every  one  who  proves  himself  of  good 
moral  character;  nor  have- they,  on  the 
other  hand,  the  arbitrary  power  to  re- 


fuse, at  their  will,  all  applicants  for  li- 
cense who  have  the  qualifications  re- 
quired by  the  statute.  Attorney-Gen- 
eral V.  Justices  of  Guil'ford,  5  Ired.  (N. 

C.)  315- 

They  have  the  right  to  exercise  only 
a  sound  legal  discretion,  referring  itself 
to  the  wants  and  conveniences  of  the 
people,  to  the  particular  location  in 
which  the  retailing  is  to  be  carried  on, 
and  to  the  number  of  retailers  that  may 
be  required  for  the  public  accommoda- 
tion. Attorney'  General  v.  Justices  of 
Guilford,  5  Ired.  (N.  Car.)  L.  315. 

Although  a  person  complies  with  the 
provisions  of  the  statute  relative  to  the 
granting  of  a  license  to  keep  a  dram 
shop,  he  cannot  of  right  demand  the 
license,  the  power  of  granting  it  being 
a  matter  of  discretion  vested  in  the 
county  court.  State  v.  Holt  County 
Court,  39  Mo.  521. 

3.  State  V.  Brandon,  28  Ark.  410;  In- 
toxicating Liquor  Cases,  25  Kan.  751; 
s.  c,  37  Am.  Rep.  284;  Austin  v.  State, 
10  Mo.  591;  O'DriscoU  v.  Viard,  2  Bay 
(S.  C.)  316;  Candlish  v.  Simpson,  i 
B.  &  S.  357. 

Druggist's  Permit. — The  legislature 
has  the  power,  under  the  Kansas  con- 
stitution, to  cast  upon  the  person  hold- 
ing the  oifice  of  judge  of  the  probate 
court  the  duty  of  issuing  permits  or  li- 
censes for  the  sale  of  liquor,  as  pro- 
vided in  ch.  128  of  the  law  of  1881. 

4.  See  Com.  -v.  Voorhies,  12  B.  Mon.. 
(Ky.)  361;  Leymon  v.  Peyton,  64  Miss.. 
161;  State  V.  Bavonne,  42  N.  J.  L.  (13 
Vr.)  114;  Com.V  Mueller,  81*  Pa.  St.. 
127. 

In  State  v.  Bayonne,  42  N.  J.  L.  (13 
Vr.)  114,  the  charter  of  a  city  gave 
the  common  council  power  to  pass 
ordinances  to  license  and  regulate  or 
prohibit  inns  or  taverns,  restaurants 
and  beer  saloons,  the  court  held  that 
only  the  common  council  and  not  the 
maj'or  could  grant  a  license,  and  that 
only  beer  saloons  could  be  licensed, 
and  that  an  ordinance  authorizipg  the 
license  of  a  sale  of  beer  at  picnics  is 
void. 

License  by  County  Treasurer. — Under 
the  Pennsylvania  act  of  1875,  a  county 
treasurer  is   prohibited  from  issuing  a 
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and  by  excise  commissioners. ^ 

e.  Grounds  of  Granting  or  Refusing. — It  has  been  said 
that  where,  from  the  evidence  of  personal  knowledge  or  inspec- 
tion, the  body  empowered  with  granting  licenses  is  fully  satisfied 
that  there  has  been  a  sufficient  number  of  licenses  already  granted 
in  the  locality,  it  is  their  duty  not  to  grant  others,*  and  an  appli- 
cant's  former  wilful  violation  of  the  liquor  laws,  coupled  with  a 


liquor  license  when  the  local  option  law 
is  operative,  and  a  seller  cannot  justify 
a  sale  under  such  a  license.  Com.  v. 
Mueller,  8i*  Pa.  St.  127. 

License  by  Supervisor  —  Aiding  in 
<!all  of  Election. — The  supreme  court 
of  Mississippi  say,  in  the  case  of 
Lemon  v.  Peyton,  64  Miss.  161,  that  a 
supervisor,  wlio  canvasses  for  or  signs 
a  petition  for  an  election  under  the  local 
option  law  of  Mississippi,  is  not  thereby 
disqualified  from  acting  on  such  peti- 
tion, in  his  oflScial  capacity  in  pursu- 
ance of  the  terms'of  the  law.  The  in- 
terest which  disqualifies  is  pecuniary, 
not  political. 

1.  People  -v.  Murray,  70  N.  Y.  521; 
People  V.  Gates,  56  N.  If.  387;  Board 
of  Excise  of  Ontario  v.  Garlinghouse, 
45  !fJ.  Y.  249;  Cronin  v.  Gundy,  16 
Hun  (N.  Y.)  520;  Commrs.  of  Excise 
of  Cattaraugus  Co.  v.  Wiley,  2  Lans. 
(N.  Y.)  427. 

Appointment  of  Excise  Commission- 
ers.— Commissioners  of  excise  cannot 
be  constituted  by  merely  oral  appoint- 
ment, or  relieve  themselves  from  the 
duties  of  the  office,  save  in  one  of  the 
ways  designated  by  the  statute.  Peo- 
ple ex  rel.  Babcock  v.  Murray,  70  N. 
Y.  521. 

Under  New  York  act,  1870,  "regulat- 
ing the  sale  of  intoxicating  liquors," 
and  prescribing  the!  manner  of  appoint- 
ment of  commissioners  of  excise  for 
cities  (Laws  1870,  ch.  175,  (j  2),  the 
same  methods  are  to  be  pursued  in 
subsequent  as  upon  the  first  appoint- 
ment under  the  act,  i.  e.,  in  all  cities, 
except  the  cities  of  New  York  and 
Brooklyn,  the  appointments  are  to  be 
made  by  the  mayor  of  the  city  alone; 
and  in  those  cities,  by  the  mayor  and 
board  of  aldermen  in  the  manner 
directed.  People  v.  Gates,  56  N.  Y. 
387- 

Same  —  Bond  —  Commissioners  of 
excise  failing  to  have  their  bond  ap- 
proved, as  thej'  are  required  to  do  by 
the  statute,  do  not  ipso  facto  vacate 
their  office,  but  leave  it  to  be  declared 
forfeited  on  proper  proceedings.  Cronin 


V.   Gundy,  16  Hun  (N.  Y.)  520.     See 
Foot  XI.  Stiles,  57  N.  Y.  399. 

Thus  in  Cronin  v.  Stoddard,  97  N. 
Y.  271,  where,  because  of  the  failure  of 
an  excise  commissioner  to  procure  the 
approval  of  the  supervisor  to  the  bond 
presented  by  him,  no  one  was  selected 
to  fill  the  supposed  vacancy,  the  court 
held  that  a  license  signed  by  the  person 
so  selected  and  by.  one  of  the  three 
commissioners  was  no  defence  to  an  ac- 
tion to  recover  a  penalty  for  selling 
liquor  without  a  license. 

Transfer  of  Office.  —  The  commis- 
sioners of  excise  cannot  transfer  their 
office  or  relieve  themselves  from  their 
duties,  except  in  the  way  designated 
by  statute.  People  v.  Murray,  70  N. 
521  reversing  8  Hun  (N.  Y.)  577. 

Majority  of  Board.  —  Two  of  the 
commissioners  of  excise  may  act  in  the 
absence  of  the  third,  if  he  had  notice 
of  the  time  and  place  of  meeting.  Peo- 
ple ex  rel.  Kimball  v.  Haughton,  41 
Hun  fN.  Y.)  558. 

Constitution  of  Board.  —  The  super- 
visor may,  in  his  discretion,  associate 
more  than  two  justices  with  himself  as 
commissioners,  and  a  license  signed 
by  a  majority  present  is  valid.  Pal- 
mer V.  Doney,  2  Johns,  Cas.  (N.  Y.) 
346;  Orvis  V.  Thompson,  i  Johns.  (N. 
Y.)  500. 

Legality  of  License.  —  A  license  is 
illegal  for  want  of  authority  to  grant, 
that  is,  if  granted  by  two  commission- 
ers without  the  supervisor,  or  by  sev- 
eral, one  of  whom  is  not  a  commis- 
sioner, is  no  defence  to  an  action  for ' 
the  penalty.  '  Palmer  v.  Doney,  2 
Johns.  Cas.  (N.  Y.)  346.  And  a  license 
granted  by  one  who  has  not  even  ap- 
parent authority  or  color  of  title  to  act 
as  an  excise  commissioner,  furnishes  no 
defence  to  an  action  for  a  penalty.  A 
person  desiring  to  enjoy  the  privileges 
afforded  bj'  the  act  must  see  to  it  that 
they  are  granted  by  one  duly  author- 
ized or  submit  to  the  penalty  prescribed. 
Cronin  v.  Stoddard,  97  N.  Y.  271. 

2.  Northumberland  Licenses,  2  Pa. 
County  Ct.  660. 
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number  of  remonstrances,  is  thought  to  be  sufficient  reason  for 
refusing  a  license;^  but  it  seems  that  a  judge  is  not  justified  in 
refusing  a  license  merely  because  he  does  not  think  it  necessary  to 
license  a  hotel  to  sell  liquors.*  The  fact  that  there  are  covenants 
in  deeds  to  premises  prohibiting  the  sale  of  intoxicating  liquors  on 
such  premises  will  not  prevent  the  granting  of  licenses  for  such 
sale  ;*  neither  will  the  fact  that  a  building  is  being  used  part  of 
the  time  as  a  place  of  public  amusement.*  A  license  will  not  be 
refused  on  account  of  general  disorder  in  the  neighborhood  when 
the  applicant  was  in  no  way  connected  therewith  or  responsible 
therefor;^  and  it  has  been  said  that  a  refusal  to  take  out  an  excise 
license  for  the  sale  of  spirits  is  not  a  sufficient  legal  ground  for 
refusing  a  license  for  the  sale  of  beer.® 

/.  Time  of  Granting  ;  Term  of  Court. — Under  some  stat- 
utes a  license  to  sell  intoxicating  liquors  can  be  granted  only  at 
designated  terms  of  court ;'''  and  by  others  such  license  is  of  no 
validity  if  granted  before  the  delivery  to  the  town  treasurer  of  the 
bond'  prescribed  by  the  statute.* 

g.  Indictment  Against  Commissioners. — The  persons 
charged  with  the  duty  of  granting  licenses,  may  under  some  of  the 
statutes  be  indicted  as  for  a  misdemeanor  where  they  knowingly 


.  1.  Leister's  Appeal  (Pa.),  u  Atl. 
Rep.  387;  s.  u.,  20  Wk.  Notes  Cases, 
224. 

Withholding  License  Because  of  For- 
mer Violation.  —  It  is  said  by  the 
supreme  court  of  Indiana,  in  Golden 
■u.  Bingham,  61  Ind.  198,  that  under  the 
Indiana  statute  of  1873  the  fact  that  one 
holding  a  liquor  license  had  been  con- 
victed of  a  violation  thereof  was  no 
ground  for  refusing  him  a  license  under 

1  Ind.  Rev.  Stat.  1869. 

Same  —  Repeated  Violations.  —  Al- 
though a  license  should  not  be  vifith- 
held  for  a  single  previous  violation  of 
the  laws  by  the  applicant,  repeated 
violatipns,  as  by  selling  on  Sunday,  are 
ground  for  such  refusal.  Bourjohn's 
Application,  2  Pa.  County  Ct.  33;  Ap- 
plication of  Meitzler,  2  Pa.  County  Ct. 
37.  See  also  Rutherford's  License,  2 
Pa.  County  Ct.  78;  Meredith's  License, 

2  Pa.  County  Ct.  82. 

2.  Leister's  Appeal  (Pa.),  11  Atl. 
^^P'387i  s.  c,  20  Wk.  Notes  Cases,  224. 

Licensing  Hotel. — It  is  not  the  neces- 
sity of  the  house  for  the  public  ac- 
commodations, as  a  hotel  or  eating 
house,  but  the  necessity  for  a  license  to 
sell  intoxicating  drinks,  that  is  to  con- 
trol the  3,ction  of  the  court.  Mercer 
Liceijse  Applications,  3  Pa.  County  Ct. 
43;  Beaver  Licenses,  3  Pa.  County  Ct. 
56;  King's  Application,  2  Pa.  County 


Ct.  17.     C(?»z/«j-e  Justin's  Application, 
2  Pa.  County  Ct.  22. 

An  application  for  license  for  a 
restaurant,  which  the  petitioner  shows 
should  furnish  accommodation  for 
women,  will  be  refused  under  the 
Pennsylvania  law  unless  the  proper 
and  decent  facilities  therefor  are  fur- 
nished. Morris  License,  2  Pa.  County 
Ct.  79;  s.  I,.,  3  Pa.  County  Ct.  307. 

3.  State  V.  Busby,  44  N.  J.  L.  (15 
Vr.)  627. 

4.  People  ex  rel.  Gillaine  v.  Haugh- 
ton,  3  How.  (N.  Y.)  Pr.,  N.  S.  135. 

5.  Helling's  License,  2  Pa.  County 
Ct.  76. 

6.  Oueen  v.  Sylvester,  2  B.  &  S.  322. 

7.  State  V.  Kennedy,  i  Ala.  31. 

In  the  case  of  Brown  v.  Nicholson,  5 
C.  B.,  N.  S.  468,  a  license  was  granted 
by  the  justice  of  the  boroughs  of  IVJ, — a 
place  having  a  separate  commission  of 
the  peace,  but  no  separate  court  of 
quarter  sessions, — at  a  licensing  meet- 
ing held  on  the  7th  of  September  which 
had  been  duly  appointed  by  them  as 
they  had  been  accustomed  to  do,  the 
court  held  that  the  license  so  granted 
was  valid,  notwithstanding  that  the 
justice  of  the  county  (who  had  concur- 
rent jurisdiction  in  M)  had  previously 
appointed  a  licensing  meeting  for  the 
8th. 

8.  In  re  Ricker,  32  Me.  37 
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and  wilfully  grant  licenses  to  sell  liquor  in  violation  of  the  law.^ 
They  are  not  judicial  officers,  and  are  not  entitled  to  the  protec- 
tion of  such  officers.  And  the  general  principle  is  that  when  the 
common  law  or  statute  forbids  the  doing  of  a  thing,  the  doing  of 
it  wilfully  is  indictable  though  the  motive  is  not  corrupt.^  But 
an  indictment  which  simply  charges  such  officers  with  having  un- 
lawfully granted  a  dram-shop  license,  and  alleges  "that  they  were 
then  the  officers  charged  with  such  duty,  is  insufficient ;  it  should 
aver  that  the  license  was  granted  by  them  as  such  officers,  and 
that  the  act  was  done  wilfully,  knowingly,  and  from  an  improper 
motive.^ 

h.  Petition. — A  presentation  of  a  petition  according  to  the 
statute  is  an  indispensable  prerequisite  to  the  license.* 

(i)  Oath  or  Affidavit  of  Petitioner. — Where  an  affidavit  is  re- 
quired of  the  petitioner,  it  is  a  necessary  prerequisite  to  the  issu- 
ance of  the  license,  and  if  it. is  omitted,  and  material  parts  of  the 
statement  are  omitted,  the  license  will  be  void.^     An  applicant 


1.  See  State  v.  Kyle,  8i  Mo.  97; 
People  V.  Worsley,  i  N.  Y.  Supp.  748; 
People  t;.  Jones,  54  Barb.  (N.  Y.)  311; 
People  V.  Norton,  7  Barb.  (N.  Y.)  477. 

The  commissioners  of  excise  in  New 
York  who  have  power  to  grant 
licenses  to  keep  spirituous  liquors  for  sale 
maybe  indicted  for  granting  licenses  to 
persons  not  possessing  the  qualifica- 
tions contained  in  the  statute.  But 
they  are  not  liable  for  a  mere  error  of 
judgment.  People  v.  Norton,  7  Barb. 
(N.  Y.)  477. 

Same  —  SuSacienoy  of  Evidence.  — 
It  is  said  in  the  case  of  People  v. 
Worsley,  i  N.  Y.  Supp.  748,  on  an  in- 
dictment of  excise  commissioners  for 
misdemeanor  in  granting  a  license  to 
sell  liquor  to.  be  drunk  on  the  licensee's 
premises,  knowing  that  he  was  not  able 
to  keep  an  inn,  and  had  not  the  neces- 
sary accommodations  for  travellers,  in 
violation  of  the  excise  law,  where  it  ap- 
pears that  the  licensee  had  no  such  ac- 
commodation for  travellers,  and  there 
is  evidence  from  which  the  jury  might 
find  that  defendants  had  entirely  failed 
in  their  official  duty  to  ascertain  the 
licensee's  disability,  and  want  of  ac- 
commodation before  issuing  the  license, 
the  evidence  is  sufficient  to  sustain  con- 
viction. 

But  on  an  indictment  against  com- 
missioners of  excise,  for  granting  a 
license,  illegal  proof  of  the  mere  grant- 
ing of  a  license,  which  had  before  never 
been  granted,  does  not  establish  an 
offence,  but  the  jury  must  be  able  to 
say  from  the  evidence  that  the  defend- 
ant knew  at  the  time  that  it  was  not  a 


proper  case  for  a  license  under  the  stat- 
ute, and  nevertheless  granted  it,  in  wil- 
ful disregard  of  the  statute.  People  -v. 
Jones,  54  Barb.  (N.  Y.)  311. 

2.  People    v.  Norton,  7   Barb.   (N. 

Y.)  477- 

3.  State  V.  Kite,  81  Mo.  97. 

It  is  said  under  the  Missouri  Rev. 
Stat.,  1879V  §  5442,  making  it  a  misde- 
meanor for  county  courts  to  grant  a 
liquor  license  save  on  the  petition  of 
citizens,  it  is  not  necessary  in  an  indict- 
ment charging  defendants  with  having 
unlawfully  granted  a  license,  to  allege 
that  it  was  granted  wilfully  and  know- 
ingly.    State  -y.  Kite,  81  Mo.  97. 

4.  Mere  Informalities  in  a  peti- 
tion for  b,  license  present  no  valid 
reason  for  its  issuance.  Hearn  v. 
Brogan,  64  Miss.  334. 

The  alteration  of  a  petition  for  a 
liquor  license,  which  consists  of  erasing 
the  name  of  the  person  to  whom 
the  registered  voters  supposed  that  the 
license  was  to  issue,  and  substituting 
the  name  of  another  person,  affords  a 
sufficient  ground  for  refusing  a  license 
to  the  person  thus  substituted.  Polk 
County  Commissioners  v.  Johnson,  21 
Fla.  578. 

5.  Russell  V.  State,  77  Ala.  89.  See 
State  ex  rel.  Edwards  v.  Sumpter 
County,  22  Fla.  1;  Floyd  v.  Commis- 
sioners of  Eatonton,  14  Ga.  354;  Hall  v. 
State,  9  Lea  (Tenn.)  574. 

Affidavit  of  Applicant.  —  The  statu- 
tory affidavit  required  of  a  person  ap- 
plying for  a  license  to  retail  spiritu- 
ous liquors  (Sess.  Acts  1882-3,  PP' 
36-7)  must  state,  among  other  things, 
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making  oath  to  a  petition  for  a  permit  to  sell  liquors  should  know 
of  his  own  knowledge  that  the  petitioners  have  signed ;  and  should 
not  base  his  affidavit  of  the  absence  of  fraud,  bribery,  or  decep- 
tion, upon  the  statement  of  others  whom  he  may  have  procured 
to  get  the  names  for  him.^ 

(2)  Statement  as  to  Liquors. — Where  the  statute  prohibits  the 
sale  of  liquors  in  less  than  a  given  quantity,  without  first  having 
obtained  a  license,  a  petition  for  a  license  to  retail  intoxicating 
liquors  is  not  bad  for  failing  to  state  what  quantity  the  applicant 
desires  to  sell.* 

(3)  Description  of  Premises. — Where  the  statute  requires  the 
appHcant  for  license,  to  give  a  description  of  the  premises  where 
the  business  is  to  be  carried  on,  a  description  of  the  premises  so 
reasonably  full  and  certain  as  to  point  out  the  exact  location  there- 
of is  sufficient.^ 

(4)  Statement  as  to  Qualification  of  Petitioner. — A  petition  for 
a  license  to  sell  liquors  is  not  insufficient  under  the  statute  because 
it  fails  to  state  that  the  applicant  is  a  moral  person  ;*  but  a  peti- 
tion which  fails  to  recommend  the  petitioner  to  be  of  "good  repute" 
as  is  required  by  statute  is  insufficient.^ 


that  the  applicant  will  not  knowingly 
sell  or  give  away  vinous  or  spirituous 
3iquors  to  any  person  of  known  intem- 
perate habits,  and  will  not  keep  his 
house  open  on  Sunday  for  the  purpose 
of  carrying  on  the  business;  and  if  the 
•affidavit  omits  these  statements,  it  does 
not  authorize  the  issue  of  a  license,  and 
the  license  itself  is  void.  Russell  v. 
State,  77  Ala.  89. 

The  Georgia  act  of  January  22nd, 
1852,  granted  power  to  certain  commis- 
■sioners  to  issue  licenses  for  the  retail  of 
spirituous  liquors,  provided  the  appli- 
■cant  be  required  to  take  the  oath  re- 
quired by  the  general  law  of  the  State. 
Held,  that  this  gave  them  impliedly 
power  to  require  the  clerk  of  the  appli- 
cant to  take  a  similar  oath.  Floyd  v. 
Commissioners  of  Eatonton,  14  Ga. 
354;  s.  c,  58  Am.  Dec.  559. 

The  statutory  oath  required  of  a  liquor 
■seller  not  to  "mix  or  adulterate  with 
any  substance  whatever,"  is  not  com- 
plied with  by  an  oath  not  to  "mix  or 
adulterate  with  any  poisonous  sub- 
stance whatever.''  Hall  v.  State,  9  Lea  . 
(Tenn.)  574. 

1.  State  ex  rel.  Edwards  v.  Sumter 
■County,  22  Fla.  i. 

2.  Hearn  v.  Brogan,  64  Miss.^  334. 
See  State  v.  Jefferson  County  Commis- 
sioners, 20  Fla.  425. 

It  is  said  in  the  case  of  State  f .  Jef- 
ferson County  Commissioners,  20  Fla. 
425,    that    under  the    Florida    act    of 
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March  3rd,  1883,  to  regulate  the  sale  of 
wine,  beer,  providing  that  an  applicant 
for  a  license  shall  present  a  petition 
asking  the  board  of  county  commis- 
sioners to  grant  the  right  "to  sell  such 
liquors,  wines  or  beer,"  a  petition  asking 
for  a  license  "to  sell  spirituous  or  intoxi- 
cating liquors,  wines  and  beer,"  is  a. 
good  and  sufficient  form  under  the  ap- 
plication of  the  act. 

3.  Murphy  v.  Monroe  County  Com- 
missioners, 73  Ind.  483.  See  Eslinger 
V.  East,  100  Ind.  434;  State  v.  Rein- 
gardt,  46  N.  J.  L.  (17  Vr.)  337. 

An  application  for  license  to  sell 
liquor  at  "No  1005  Elizabeth  avenue, 
the  corner  of  Spring  street,  in  said 
city,"  sufficiently  designates  the  place. 
State  V.  Reingardt,  46  N.  J.  L.  (17  Vr.) 

337- 

Evidence. — Upon  an  application  for 
license  to  sell  liquors,  evidence  showing 
the  location  of  the  proposed  place  of 
business,  with  reference  to  the  court 
house,  a  college  and  public  school,  and 
that  it  is  on  a  street  necessarily  much 
used  by  school  children,  is  admissible. 
Eslinger  v.  East,  100  Ind.  434. 

4.  Hearn  v.  Brogan,  64  Miss.  334. 

5.  McGee  v.  Beall,  63  Miss.  455; 
McCreary  v.  Rhodes,  63  Miss.  30S; 
Loeb  V.  Duncan,  63  Miss.  89;  Corbett 
V.  Duncan,  63  Miss.  84. 

"Good  Repute  " — Under  the  Missis- 
sippi Code  requiring  an  applicant  for 
a  license  to    retail    liquor    to  produce 
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(S)  Signing. — Where  a  statute  requires  that  a  hcense  to  sell  in- 
toxicating liquor  can  only  be  granted  upon  the  petition  of  a  ma- 
jority of  the  qualified  voters  or  of  resident  land-holders,  such  a 
petition  is  a  prerequisite  to  the  granting  of  the  license  to  sell  in- 
toxicating liquor.^     The  personal   fitness  of  the  party  to  be  11- 


a  petition  recommending  him  as  of 
"good  reputation,  and  a  sober  and  suit- 
able person  to.  receive  such  license,"  a 
petition  is  insufficient  which  omits  the 
representation  concerning  "good  repu- 
tation "  McCreary  v.  Rhodes,  63  Miss. 
308;  Loeb  V.  Duncan,  63  Miss.  89;  Cor- ' 
bett  V.  Duncan,  63  Miss.  84. 

Nor  is  a  petition  sufficient  which 
avers  that  a  certain  firm  is  of  good  repu- 
tation, no  further  mention  being  made 
of  the  reputation  of  the  individual 
members  of  the  firm.  Loeb  v.  Dun- 
can, 63  Miss.  89. 

Under  Mississippi  Code  of  i88o,§  logg, 
a  license  granted  without  it  being  shown 
to  the  board ,  by  the  petition  or  other- 
wise, that  the  petitioner  is  a  resident  of 
the  county  in  which  he  presents  his  ap- 
plication, is  invalid.  And  such  objec- 
tion, being  a  jurisdictional  one,  may  be 
raised  for  the  first  time  in  this  court,  in 
a  case  properly  brought  here.  McGee 
V.  Beall,  63  Miss.  455. 

Section  2  of  the  3  &  4  Vict.,  ch.  61, 
which  enacts  "that  every  applicant  for  a 
license  to  retail  beer  shall  produce  to 
the  officer  of  excise  a  certificate  from  an 
overseer  that  he  is  the  real  resident  ot 
the  house  in  which  he  shall  apply  to  be 
licensed,"  is  directory  only,  and  there- 
fore a  license  may  be  valid,  notwith- 
standing the  certificate  omits  to  state 
that  the  applicant  is  such  householder. 
Thompson  V.  Harvey,  4  Hurl.   &  Nor. 

254- 

A  man  who  was  living  in  a  state  of 
concubinage  with  a  woman,  by  whom 
he  had  had  three  illegitimate  children, 
procured  a  certificate  from'  his  neigh- 
bors that  he  was  a  person  of  good  char- 
acter, and  with  it  obtained  a  license  to 
sell  Ijeer  to  be  drunk  on  the  premises. 
Held,  that  he  was  not  liable  to  convic- 
tion, under  §  6  of  3  &  4  Vict.,  ch.  61, 
for  using  a  certificate  for  obtaining  such 
license,  knowing  it  to  be  false.  Leader 
V.  Yell,  16  C.  B.  (N.  S.)  584. 

1.  See  Rogers  v.  Hahn,  63  Miss.  578; 
Corbett  v.  Duncan,  63  Miss.  84;  House 
•v.  State,  41  Miss.  737;  State  v.  Meyers, 
80  Mo.  601 ;  State  v.  Weber,  20  Neb. 
467;  C'Rourket".  People,  5  T.&  C.  (N. 
Y.)  496. 

Assent    of   Taxpayers.  —  Under    the 


Missouri  statute  requiring  the  assent  of 
two-thirds  of  the  tax  payers,  etc.,  to  the 
keeping  of  a  dram  shop,  it  has  been 
held  that  an  act  requires  the  assent  of 
two  thirds  only  of  the  tdx  payers  of  the 
block  or  square  wherein  the  dram  shop 
is  to  be  kept,  and  that,  if  the  city  con- 
tains two  thousand  five  hvmdred  or 
more  inhabitants,  not  two  thirds  of  the 
tax  payers  of  thexity.  State  v.  Meyers,. 
80  Mo.  601. 

Majority  of  Legal  Voters  —  Requi- 
sites of  Record. — It  is  said  in  Rogers 
V.  Hahn,  63  Miss.  578,  that  under  a 
law  prohibiting  the  granting  of  a  li- 
cense, unless  the  petition  therefor,  con- 
tains a  majority  of  the  names  of  all  the 
legal  voters  within  the  city,  town  or 
district  for  which  the  license  is  sought 
exclusive  of  all  names  appearing  on  the 
counter  petition,  if  the  records  of  the 
proceedings  granting  such  license  fail 
to  show  affirmatively  that  the  petition, 
therefor  contained  the  requisite  major- 
ity, the  supreme  court  will,  upon  ap- 
peal, reverse  the  action  of  the  authori- 
ties, in  granting  the  license. 

Objections  and  Counter  Petitions. — 
The  same  court  saj',  in  Corbett  i), 
Duncan,  63  Miss.  84,  that  under  the 
Mississippi  Code,  where  it  is  sought  to 
prevent  the  issuance  of  any  license  for- 
the  period  of  twelve'  months,  the  peti- 
tion must  be  signed  by  a  majority  ot 
the  legal  voters  within  the  supervisor's 
district'or  incorporated  town,  but  where 
it  is  sought  to  prevent  the  issuance  of 
such  a  license  as  to  a  particular  indi- 
vidual, a  single  voter  may  intervene  by 
counter  petition  for  the  purpose  of  rais- 
ing any  valid  objection  to  its  issuance. 

The  presentation  to  the  board  of  trus- 
tees of  an  incorporated  village,  or  filing 
in  the  office  of  the  village  clerk  of  a 
petition  signed  by  not  less  than  thirty 
of  the  resident  freeholders  of  such  vil- 
lage, applying  for  a  license  to  the  per- 
son or  persons  therein  named  to  sell 
malt,  spirituous  and  vinous  liquors  in 
said  village,  is  an  indispensable  condi- 
tion precedent  in  Nebraska  to  the  issu- 
ance of  such  license.  State  ex  rel. 
Conway  v.  Weber,  20  Neb.  467. 

Tlie  requirement  of  a  petition  of 
freeholders,    under    New  York  Laws 
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censed  is  an  essential  consideration  in  the  mind  of  the  voter  at  the 
time  of  signing  he  petition.^  Under  the  various  statutes  regulat- 
ing the  granting  of  license  for  the  sale  of  intoxicating  liquors,  the 
petition  of  the  applicant  is  required  to  be  signed  by  adult  resi- 
dents,**  by  the  registered  voters,*  or  by  the  reputable  freeholders 
of  the  community  in  which  the  business  is  to  be  carried  on.* 
The  signatures  to  the  petition  must  be  signed  by  the  persons 
themselves  in  ink,^  it  not  being  sufficient  that  the  names  be  signed 
by  another  or  by  a  cross   as  a  mark.^ 


of  1857,  ch.  628,  §  6,  does  not  ap- 
ply to  licenses  to  sell  ale  and  beer, 
granted  to  one  not  an  inn  keeper. 
O'Rourke  v.  People,  5  T.  &  C.  (N.  Y.) 
496;  s.  c,  3  Hun  (N.  Y.)  225;  Opin.  of 
Attys.  Gen.  458.  But  it  seems  tiiat  this 
act  was  repealed  by  the  act  of  1870. 
People  V.  Smith,  69  N.  Y.  175;  revers- 
ing Smith  f.  People,  9  Hun  (N.  Y.)  446. 

1.  Polk  Co.  i^r  Johnson,  21  Fla.  57S. 
Recommendation  of   Householders. — 

An  act  requiring  the  applicant  for  a 
liquor  license  to  secure  a  recommenda- 
tion from  a  majority  of  the  house- 
holders in  the  precinct  is  not  inopera- 
tive because  it  provides  no  vifay  of  ob- 
taining such  a  recommendation.  Jones 
v.  Hilliard,  69  Ala.  300. 

It  is  said  by  the  United  States  circuit 
court,  in  In  re  Hoover,  30  Fed.  Rep.  51, 
that  the  act  of  Georgia  requiring  an 
applicant  for  a  license  to  present  the 
written  consent  of  ten  of  the  nearest 
hona  fide  residents,  five  of  whom  shall 
be  freeholders,  and  not  applying  to 
municipal  corporations,  is  not  an  un- 
constitutional discrimination  against 
the  rural  population. 

2.  The  petition  to  the  county  court 
provided  for  by  the  Arkansas  act  of 
March  2nd,  i8'8j,  may  be  signed  by 
adult  females  as  well  as  males;  and 
on  trial  for  violation  of  the  act  the 
judgment  of  the  county  court  that  the 
petitioners  were  a  majority  of  the  adult 
residents  within,  etc.,  cannot  be  im- 
peached. Blackwell  v.  State,  36  Ark.  178. 

3.  See  State  ex  rel.  Edwards  v. 
Sumter  Co.,  22  Fla.  i;  Hearn  v. 
Brogan,  64  Miss.  334;  State  v.  Rein- 
gardt,  46  N.  J.  L.  (17  Vr.)  337. 

Signing  by  Applicant.— It  is  said  that 
an  applicant,  if  a  registered  voter, 
has  a  right  to  sign  his  name  as  one  of 
the  petitioners  for  a  permit  to  sell 
liquor,  and  be  counted  as  such  in  mak- 
ing the  majority  required  by  statute. 
State  ex  rel.  Edwards  v.  Sumter  Co., 
22  Fla.  i;  Hearn  v.  Brogan,  64  Miss. 
334- 


II  C.  of  L.— , 


Signing  a  recommendation  for  license 
of  an  inn  or  a  tavern  does  not  disqualify 
a  person  from  signing  a  recommenda- 
tion for  beer  license.  State  v.  Rein- 
gardt,  46  N.  J.  L.  (17  Vr.)  337. 

4.  Thus  it  is  said  by  the  supreme 
court  of  New  Jersey  in  the  case  of 
State,  Austin  v.  Atlantic  City,  48  N.  J. 
L.  (19  Vr.)  iiS,  that  a  deed  of  five  acres 
of  marsh  land  to  four  hundred  and  sixty 
persons  for  a  single  consideration,  for 
the  purpose  of  enabling  them  to  sign 
recommendations  for  inn  and  tavern 
licenses,  is  fraudulent,  and  the  grantees 
are  not  "reputable"  freeholders  within 
the  words  and  intent  of  the  New  Jersey 
statute.  The  court  say  in  this  case  that 
"persons  who  will  lend  themselves  to 
such  a  scheme  are  not  the  reputable 
freeholders  whose  certificate  will  be  re- 
ceived by  any  legal  tribunal  entrusted 
with  the  responsible  duty  of  controlling 
the  sale  of  intoxicating  drinks,  as  satis- 
factory recommendation  of  good  repute 
for  honesty  and  temperance  of  one  who 
seeks  a  license  to  keep  an  inn  and 
tavern.  A  like  attempt  was  made  to 
impose  on  the  excise  board  of  the  city 
of  Elizabeth,  and  was  condemned  by 
this  court  in  State,  ex  rel.  Smith  v. 
Elizabeth,  46  N.  J.  L.  (17  Vr.)  312. 

6.  Signatures  In  lead  pencU  are  not 
sufficient.  Smith's  Appeal,  3  Pa.  Co. 
Ct.  314. 

6.  Grant's  License,  2  Pa.  Co.  Ct.  87. 
Faulkner's  License,  2  Pa.  Co.  Ct.  86. 
Compare  Ex  parte  Miller,  49  Ark.  18. 

Signing  by  Making  Mark. — In  Es 
parte  Miller,  49  Ark.  18,  some  of  the 
signatures  to  a  petition  presented  to 
a  county  court  for  the  prohibition  of 
the  sale  of  intoxicating  liquors  within 
a  certain  district  were  by  mark,  not  at- 
tested by  a  witness.  The  petitioners 
tendered  evidence  that  these  signatures 
were  genuine,  and  that  the  persons  who 
wrote  the  names  of  the  signers  by  mark 
were  authorized  to  do  so;  the  court  held 
that  under  Mansf.  Dig.  Ark.,  §  6344, 
which  defines  a  signature  Or  prescription 
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to  "include  '  a  mark  when  the  person 
cannot  write  his  name  being  written  near 
it,  and  witnessed  by  a  person  who  writes 
his  own  name  as  a  witness;"  evidence 
was  competent,  the  statute  intending 
the  signature  bj  mark  not  to  be  taken 
as  prima  facie  genuine,  without  other 
proof  of  signing,  and  not  that  such 
proof  should  be  exclusive.  In  Watson 
V.  Billings,  38  Ark.  278.  it  is  said  by 
Mr.  Justice  Eakin,  that  since  the 
adoption  of  the  code,  the  mark  of  one 
who  cannot  write  is  not  to  be  consid- 
ered a  signature  or  subscription,  unless 
the  person  writing  his  name  writes  his 
own  name  as  a  witness;  this  only  means 
that  such  a  signature  is  not  to  be  frima 
facie  evidence  without  other  proof  of 
signing. 

Signature  of  Witness. — Witnesses  to 
a  petition  for  a  permit  to  sell  liquor  are 
not  required  to  subscribe  or  attest  the 
signatures  in  Florida.  State  ex  rcl. 
Edwards  v.  Sumpter  Co.,  22  Fla.  i. 

Sufficiency  and  Effect  of  Signature. 
— A  petition  for  a  license  signed  by 
less  than  the  majority  of  voters  of 
the  district  was  denied.  At  the  en- 
suing regular  meeting  an  additional 
number  of  names,  thus  making  a 
majority,  was  affixed  to  the  original 
petition  on  file  and  the  whole  duly 
authenticated  and  published.  Held, 
that  though  courts  would  consider  sucli 
signing  of  a  paper  already  on  file  in 
judicial  proceedings  irregular,  yet  in 
transacting  the  ordinary  business  of  the 
community  by  plain  people  in  a  simple 
manner  the  strict  rules  of  courts  should 
not  be  enforced,  no  fraud  being  imputed. 
And  if  the  petitioner  shows  that  a  ma- 
jority have  expressed  themselves  it  is  of 
no  consequence  whether  the  additional 
names  are  signed  to  the  original  or  to 
an  additional  petition  of  the  same  im- 
port. State  V.  Jefferson  Co.  Commrs., 
20  Fla.  425. 

Under  Missouri  Revised  Statutes  of 
1879,  §§  S438,  S442,  as  amended  by  the 
act  of  the  general  assembly  of  March 
24th,  1883  (acts,  pp.  87,  88),  the  petition 
for  a  drani  shop  license,  where  the  dram 
shop  is  to  be  kept  in  a  block  or  square 
of  a  city  containing  2,500  inhabitants  or 
more,  signed  by  two  thirds  of  the  as- 
sessed tax  paying  citizens  of  said  block 
or  square,  is  sufficient  in  respect  to  such 
signers,  and  the  law  being  otherwise 
complied  with  by  the  applicant  for  the 
license,  it  is  obligatory  on  the  county 
court  to  issue  it.  State  ex  rel.  Fitz- 
patrick  v.  Meyers,  80  Mo.  601. 

Signatures  Procured  After  Presenta- 


tion.— A  petition  for  a  license  which 
after  presentation  receives  signatures, 
there  not  being  before  its  presentation 
enough  to  justify  the  issue  of  a  license 
based  on  it,  although  irregular,  will  not 
be  declared  incorporative.  Such  pro- 
ceedings need  not  be  conducted  with 
the  strict  accuracy  required  by  courts. 
State  V.  Jefferson  County  Commrs.,  20 
Fla.  425. 

Same — Withdrawal  of  the  name  of  a 
signer  of  a  recommendation-  for  a  li- 
cense after  it  has  been  presented  to  the 
excise  board  cannot,  without  the  board's 
consent,  divest  it  of  jurisdiction.  State 
V.  Reingardt,  46  N.  J.  L.  (17  Vr.)  337. 

Dram  Shop  Keeper's  License  —  Ef- 
fect.— On  the  trial  of  an  indictment  for 
selling  intoxicating  liquor  without  a 
dram  shop  keeper's  license,  a  license  as 
such,  covering  the  time  of  the  alleged 
sales,  is  a  complete  defence,  and  the 
State  cannot  show  that  the  petition  of 
the  tax  payers,  upon  which  the  license 
was  granted,  did  not  contain  the  requi- 
site number  of  signers.  State  v. 
Evans,  83  Mo.  319. 

Judicial  Ascertainment  of  Validity 
and  Effect  of  Signatures. — An  applicant 
for  a  liquor  license  circulated  different 
petitions.  Held,  that  in  determining 
whether  a  sufficient  number  of  voters 
had  signified  their  assent,  the  petitions 
could  not  be  treated  as  one  petition. 
Collins  V.  Barrier,  64  Miss.  21. 

The  sole  duty  of  the  county  court  is 
to  satisfy  itself  by  the  best  modes  fairly 
practical  that  the  petition  contains  the 
names  of  a  majority  of  the  inhabitants. 
Williams  v.  Citizens,  40  Ark.  290. 

Under  Missouri  acts,  1883,  p.  86,  re- 
quiring a  petition  for  a  dram  shop 
license  to  be  signed  by  a  majority  of 
the  assessed  taxpaying  citizens,  to  be 
presented  as  a  condition  precedent  to  1 
the  exercise  of  the  power  to  grant  a 
license  in  a  city,  it  is  incumbent  on  the 
county  court,  in  determining  whether 
the  petition  is  signed  by  a  majority  of 
the  assessed  tax  payers,  to  include  mar- 
ried or  single  women  who  reside  in  the 
city  and  own  property  in  their  own 
right,  and  who  are  assessed  thereon  at 
the  last  assessment;  to  count  minors 
resident  in  the  city  who  have  guardians 
and  own  property;  but  not  to  count 
citizens  residing  outside  of  the  city, 
though  owning  property  therein  regu- 
larly assessed.  State  ex  rel.  McCampbell 
V.  Howard  County  Court,  90  Mo.  593. 

Under  Missouri  statute  of  1885, 
making  it  unlawful  for  any  county  court 
in  the  State,  or  clerk  thereof  in  vaca- 
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(6)  Notice  of  Petition  or  Application. — Under  most  if  not  all 
the  laws  regulating  the  granting  of  license  to  traffic  in  intoxicat- 
ing liquors,  an  applicant  for  a  license  is  required  to  give  notice 
thereof.^ 

i.  Remonstrance. — One  who  would  resist  the  granting  of  a 
licence  to  sell  intoxicating  liquors  must  follow  the  statute,  he 
must  file  a  remonstrance  and  do  the  other  things  provided  for  by 
the  statute,  otherwise  he  cannot  be  heard  ;^  and  where  such  party- 
fails  to  file  such  remonstrance  with  the  proper  officers  upon  con- 
sideration of  the  matter  in  the  court,  he  cannot  be  permitted  to 
appear  by  an  attorney  and  resist  the  application.^  Any  remon- 
strance against  the  granting  of  a  petition  for  a  license  to  sell  in- 
toxicating liquors  must  be  filed  before  the  body  granting  such 
license,  and  before  whom  the  petition  is  pending.*     Where  it  is 


tion,  to  grant  any  license  to  keep  a  dram 
shop  in  any  town  or  city  containing  two 
thousand  five  hundred  inhabitants,  or 
more,  until  a  majority  of  the  assessed 
taxpaj'ing  citizens  shall  sign  a  petition 
asking  for  such  license.  Held,  (i)  that 
it  is  incumbent  on  the  county  court,  in 
determining  whether  such  petition  has 
been  signed  by  a  majority  of  the  tax 
payers,  to  count  married  or  single 
women  who  resided  in  the  city  or  town, 
and  owned  property  in  their  own  right, 
and  who  are  assessed  thereon  at  the 
last  assessment;  (2)  to  count  minors 
resident  of  the  city  who  have  guardians, 
and  who  own  property;  and  (3)  that 
citizens  residing  outside  of  the  city, 
though  owning  property  in  the  city, 
and  regularly  assessed,  should  not  be 
counted.  State  v.  Howard  County 
Court,  90  Mo.  593. 

1.  Blackwell  v.  State,  36  Ark.  178; 
Polk  County  v.  Johnson,  21  Fla.  578; 
Pelton  t;.  Drummond,  21  Neb.492.  See 
State  ex  rel.  Edwards  v.  Sumter  Coun- 
ty, 22  Fla.  i;  Hornaday  v.  State,  43 
Ind.  306. 

In  tlie  publication  of  tlie  petition  for 
a  permit  to  sell  liquor,  the  omission  to 
publish  the  marks  of  a  few  petitioners 
whose  names  are  published  is  imma- 
terial, in  the  absence  of  improper 
motive.  State,  Edwards  v.  Sumter 
County,  22  Fla.  i. 

Whether  proper  notice  by  publication 
has  been  given  by  an  applicant  for  li- 
cense under  the  statute  cannot  be  en- 
quired into  in  a  prosecution  against 
him  for  retailing  intoxicating  liquor 
without  a  license.  Under  that  act  no 
one  but  the  applicant  need  sign  his  pe- 
tition for  a  hcense.  Hornaday  v.  State, 
43  Ind.  306. 


Publication  of  Affidavit. — The  Flor- 
ida statute  does  not  require  the  pub- 
lication of  the  affidavit  to  the  peti- 
tion named  therein,  but  only  of  "  the 
petition  and  the-  names  and  marks 
thereto  attached."  Polk  County  v. 
Johnson,  21   Fla.  578. 

Applications  for  Licenses,  and  ^o- 
ceedings  Thereon. — Under  a  statutory 
provision  that  "no  action  shall  be 
taken "  upon  an  application  for  a  li- 
cense to  sell  intoxicating  liquors  "un- 
til at  least  two  weeks'  notice  of  the 
filing  of  the  same  has  been  given  by 
publication,"  etc.  CNeb.  Comp.  Stat, 
ch.  50,  §  2),  the  board  to  which  such  ap- 
plication is  to  be  made  has  no  au- 
thority, before  the  expiration  of  the 
two  weeks,  even  to  adjourn  the  hearing 
of  the  application  to  a  day  after  such 
expiration.  Pelton  v.  Drummond,  21 
Neb.  492. 

2.  Ex  f  arte  Miller,  98  Ind.  451. 

Change  of  Place  of  Conducting  Busi- 
ness.— In  Lester  v.  Price,  83  Va. 
648,  it  is  said  that  under  the  pro- 
visions of  the  \  irginia  Code  which 
relate  to  changing  licenses  from  one 
place  to  another,  an  application  to  the 
county  court  to  have  a  license  to  keep 
a  bar  room  at  one  place,  changed,  a 
license  to  keep  a  bar-  room  at  another 
place,  is  such  an  application  that  any 
person  who  should  feel  that  he  would 
be  aggrieved  by  the  granting  of  such 
application  is  entitled  to  have  himself 
entertained  as  a  defendant  and  to  de- 
fend and  contest  the  same. 

3.  Ex  parte  Miller,  98  Ind.  451. 

4.  Miller  v.  Wade,  .i;8  Ind.  91. 
Withdrawal  of   Remonstrance.  —  On 

appeal   to   the   circuit  court   from    the 
action    by    a   board    of    commissioners 
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provided  by  statute  that  the  petition  for  a  hcense  to  sell  intoxi- 
cating liquors  shall  lie  over  for  a  definite  time  before  being  acted 
upon,  counter  petitions  may  be  presented  at  any  time  before  the 
granting  of  the  license,  even  though  after  the  time  has  expired  for 
which  the  petition  is  required  to  lie  over.^  A  remonstrance 
against  granting  an  application  for  a  liquor  license  .under  some 
statutes,  may  be  made  on  the  ground  of  the  applicant's  immo- 
rality or  of  his  unfitness  otherwise  to  be  entrusted  with  the  sale  of 
liquor.* 

j.  Proceedings  on  Application. — It  is  provided  in  some 
statutes  that  on  application  for  a  license  to  sell  intoxicating  liquors 
when  a  remonstrance  against  the  issue  of  such  license  is  filed,  a 
day  shall  be  appointed  for  hearing  the  case,  and  that  a  hcense 
may  not  be  issued  unless  this  is  done,  and  an  opportunity  for  an 
investigation  afforded.^     Where  the  remonstrance  is  passed  upon 


on  a  petition  for  such  license,  that 
court  has  no  power  on  the  withdrawal 
of  a  remonstrance  made  before  such  a 
board  to  hold  a  party  to  appear  and  file 
a  remonstrance.  Miller  v.  Wade,  58 
Ind.  gi.     See  Ex  jiarte  Miller,  98  Ind. 

451- 

1.  Rogers  v.  Hahn,  63  Miss.  578. 
Kight  to  Remonstrate — When  Lost. — 

When  the  remonstrance  provided  for 
by  the  statute  against  the  ^granting  of 
license  to  sell  intoxicating  liquors  "  by 
any  voter  of  said  township,"  the  remon- 
strance must  be  filed  before  the  party 
making  it  has  ceased  to  be  a  voter  of 
the  township  or  district.  List  v.  Pad- 
gett, 96  Ind.  126. 

2.  Immorality  of  Applicant. — When 
the  immorality  or  other  unfitness  of 
an  applicant  are  made  the  grounds 
of  a  remonstrance  against  the  appli- 
cation for  a  license  to  sell  liquors, 
such  immorality  or  unfitness  should  be 
set  forth  with  such  reasonable  certainty 
as  will  advise  him  of  the  charges  against 
him.     Grummon   v.    Holmes,   76   Ind. 

Species  of  Immorality  other  than  the 
habit  of  becoming  intoxicated  may  be 
made  the  ground  of  a  remonstrance 
against  the  applicant  for  license  to  sell 
intoxicating  liquors  under  the  Indiana 
statute  of  1876,  were  properly  set  forth 
in  such  remonstrance.  Grummon  v. 
Holmes,  76  Ind.  585.  Overruling  Cal- 
der  V.  Sheppard,  61  Ind.  219. 

Remonstrance  —  Verification. — A  re- 
monstrance against  granting  an  ap- 
plication for  a  license  to  sell  intoxicat- 
ing liquors  must  be  verified  by  an  afii- 
davit,  or  it  will  not  be  considered. 
Palmer's  License,  3  Pa.  County  Ct.  314. 


Remonstrance  against  granting  license 
to  keep  inns  and  taverns  may  present 
special  facts  aifecting  the  jurisdiction 
of  the  city  council  under  the  charter. 
State  V.  Atlantic  City,  48  N.J.  L.  (19 
Vr.)  118. 

It  has  been  said  that  under  a  statute 
which  provides  that  no  license  to  retail 
spirituous  liquors  shall  be  granted  to 
any  person  within  the  township  if  a 
majority  of  1  the  freeholders  shall  re- 
monstrate against  it.  A  general  remon- 
strance against  granting  such  license  to 
any  person  is  within  the  spirit  of  the 
statute,  and  on  receiving  it  the  officers 
charged  with  the  duty  of  granting  the 
licenses  should  refuse  them.  Woods  v. 
Pratt,  5  Blackf  (Ind.)  377. 

Hotel  Licenses  —  Unexpired '  Term — 
Remonstrance  of  Ejected  Licensee. 
—  It  would  seem  that  under  the 
Pennsylvania  act  of  April  20th,  1858, 
the  court  of  quarter  sessions  can 
grant  a  hotel  license  to  any  applicant 
for  the  unexpired  term,  notwithstand- 
ing the  remonstrance  of  the  owner  of 
the  original  licenses  who  had  been 
ejected  from  the  premises.  Teller's 
License,  2  Pa.  County  Ct.  235. 

3.  Clark  v.  State,  24  Neb.  263;  State 
ex  rel.  Conway  v.  Weber,  20  Neb.  467; 
Steinkraus  ».  Hurlbert,  20  Neb.  519; 
State  V.  Reynolds,  18  Neb.  431;  Van- 
derlip  v.  Derbj',  19  Neb.  165. 

Upon  presentation  of  a  remonstrance, 
it  is  the  duty  'of  the  board  to  appoint  a 
day  for  hearing  the  case,  sufficiently  ad- 
vanced in  the  future  to  give  reasonable 
opportunity  to  subpoena  witnesses  and 
make  suitable  preparations  for  trial. 
State  V.  Weber,  20  Neb.  467. 

Where,  as  by  the  Nebraska  statute, 


660 


license. 


INTOXICATING  LIQUORS. 


Lioense, 


without  objection  on  the  part  of  the  applicant  such  application  is 
said  to  have  waived  any  objections  to  the  persons  filing  the  remon- 
strance.^ Where  the  statute  requires  that  every  applicant  for  a 
liquor  license  shall  be  "a  fit  person  to  be  entrusted  with  the  sale 
of  intoxicating  liquors,"  on  application  being  made  to  obtain  a 
license  to  retail  liquors,  and  a  remonstrance  filed  thereto  on  ac- 
count of  the  alleged  immorality  and  unfitness  of  the  applicant, 
the  burden  is  upon  such  applicant  to  prove  his  innocence.* 


it  is  required  that,  on  remonstrance 
against  the  issue  of  a  license,  a  day  for 
a  hearing  shall  be  appointed,  the  board 
is  bound  to  grant  a  hearing  and  to  fix  a 
day  In  the  future.  In  case  of  refusal, 
mandamus  may  issue.  State  v.  Rey- 
nolds, iS  Neb  431. 

Where  a  remonstrance  is  filed  with  a 
Tillage  board  against  the  issuance  of  a 
license  to  a  particular  applicant  to  sell 
intoxicating  liquors,  it  is  the  duty  of 
such  board  to  set  a  time  for  the  hearing 
of  such  remonstrance,  and  to  grant  the 
persons  so  remonstrating  a  reasonable 
time  to  produce  their  testimony.  Clark 
■V.  State,  24  Neb.  263. 

Upon  the  presentation  to  the  board 
of  trustees  of  an  incorporated  village 
of  a  petition  for  a  license  to  sell  liquors 
in  said  village,  and  the  presentment  of 
a  protest  or  remonstrance  against  the 
issuance  of  the  license,  alleging  that 
some  of  the  persons  signing  were  not 
the  Identical  persons  named  in  the  body 
of  the  petition,  and  that  certain  other 
signers  were  not  lawful  residents,  and 
still  others  were  not  lawful  freeholders 
of  the  village;  an  adjournment  from  ten 
o'clock  P.M.  to  nine  o'clock  a.m.  the 
next  day  for  a  hearing  of  the  remon- 
strance is  not  a  reasonable  time,  and  is 
a  substantial  denial  of  a  hearing  to  the 
remonstrators.  State  x>.  Weber,  20 
Neb.  467. 

When  after  the  presentation  or  filing 
of  a  petition  for  a  license,  an  objection, 
protest  or  remonstrance  against  the 
issuance  of  such  license,  alleging  that 
two  of  the  thirty-two  persons  signing 
said  petition  are  the  identical  persons 
named  in  the  body  of  such  petition  as 
the  persons  to  be  licensed;  that  other 
two  signers,  naming  them,  are  not  law- 
ful residents  of  said  village;  and  that 
other  two  signers,  also  naming  them, 
are  not  lawful  freeholders  of  said  vil- 
lage, was  presented  to  and  brought  to  the 
consideration  of  said  board,  it  was  the 
duty  of  such  board  to  appoint  a  day  for 
the  hearing  of  the  case.  And  the  day 
so  appointed   should   have  been   fixed 


sufficiently  advanced  in  the  future  as  to 
give  a  reasonable  opportunity  to  sub- 
pcEna  witnesses  and  make  suitable  prepa- 
rations for  trial.  State  ex  rel.  Con- 
way -v.  Weber,  20  Neb.  467. 

It  is  said  in  Steinkraus  -v.  Hurlbert, 
20  Neb.  519,  that  where  a  remonstrance 
against  the  issuing  of  a  license  to  a  cer- 
tain applicant  is  filed  with  the  board, 
in  which  it  is  alleged  that  the  applicant 
"within  five  or  six  months  last  passed, 
during  which  time  he  has  run  a  saloon 
in  Planeview,  has  been  guilty  of  gross 
violation  of  the  law  under  which  he 
now  asks  for  license,"  it  is  the  duty  ot 
such  board  to  set  a  day  and  hear  the 
testimony  to  prove  or  disapprove  the 
charge  and  render  a  decision  thereon. 
Vanderlip  v.  Derby,  19  Neb.  165. 

It  is  said  in  Reed's  Appeal,  114  Pa. 
St.  4^2,  that  under  the  Pennsylvania 
act  of  1867  an  application  to  the  court 
of  quarter  sessions  for  a  license  to  sell 
intoxicating  drinks,  the  court  is  to  hear 
petitions  in  addition  to  that  of  the  ap- 
plicant in  favor  of  and  remonstrances 
against  the  application;  and  in  all  cases 
to  refuse  the  same  whenever  in  the 
opinion  of  the  court,  having  due  regard 
to  the  number  and  character  of  the 
petitioners  for  and  against  such  appli- 
cation, such  license  is  not  necessary  for 
the  accommodation  of  the  public  and 
entertainment  of  strangers  and  travel- 
lers; the  petitions  and  remonstrances 
being  for  the  sole  purpose  of  determin- 
ing with  regard  to  the  character  of  the 
applicant  whether  such  license  is  or  is 
not  a  matter  of  public  notoriety. 

1.  Groscop  T).   Rainier,   iii   Ind.  361. 

2.  Hill  -v.  Perry,  82  Ind.  28;  Stock- 
well  r).  Brant,  97  Ind.  474;  Goodwin  v. 
Smith,  72  Ind.  113;  s.  c,  37  Am.  Rep. 
144.  See  Session  v.  Dixon,  5  B.  &  S. 
758;  Bodwell  V.  Redge,  i  Car.  &  P.  220; 
Smith  V.  Davies,  7  Car.  &  P.  307;  Will- 
iams V.  East  India  Co.,  3  East  192; 
Ridgway  v.  Ewbank,  2  Moo.  &   R.  217. 

Buriien  of  Proof. — Whoever  asserts 
a  right  dependent  for  its  existence 
upon  a    negative,   must  establish    the 
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k.  Judicial  Control  and  Discretion. — (i)  Mandamus.— 
Where  an  act  regulating  the  granting  of  Hcenses  to  sell  intoxicat- 
ing liquors  vests  a  discretion  in  a  designated  person  or  body  em- 
powered to  grant  such  license,  such  person  or  body  cannot  be 
controlled  in  the  honest  exercise  of  such  discretion  }  but  if   such 


truth  of  that  negative,  and  where  a  per- 
son becomes  an  applicant  for  a  license 
to  retail  intoxicating  liquors  the  burden 
is  on  him  to  prove  that  he  is  not  in  the 
habit  of  becoming  intoxicated  and  is  a 
fit  person  to  sell  intoxicating  liquors; 
where  these  qualifications  are  made  a 
prerequisite  by  the  statute.  Goodwin 
V.  Smith,  72  Ind-  1 13;  s.  c,  37  Am.  Rep. 
144. 

Opinion  of  Witness.  —  Where  upon 
a  remonstrance  to  a  petition  the  county 
board  refuses  to  grant  a  license  to  sell 
intoxicating  liquors  in  a  less  quan- 
tity than  a  quart,  upon  a  trial  of  the 
case  it  is  proper  for  a  witness  to 
testify  that  in  his  judgment  the  appli- 
cant was  a  man  fit  to  be  entrusted  with 
the  license.  Stockwell  v.  Brant,  97 
Ind.  474. 

Unfitness  of  applicant  may  be  proved 
ty  specific  acts,  yet  the  question  is 
not  one  merely  of  general  charac- 
ter; but  the  jury  may  judge  whether 
the  specific  acts  prove  unfitness  in 
the  applicant.  Stockwell  v.  Brant,  97 
Ind.  474,  in  such  a  case  the  testi- 
mony, as  to  the  conduct  of  persons  who 
entered  the  saloon  formerly  kept  by  the 
applicant  and  going  in  and  out  thereof, 
is  competent,  although  the  former  place 
was  one  where  liquor  was  sold  by  the 
quart  instead  of  the  pint.  Stockwell  v. 
Brant,  97  Ind.  474. 

Evidence — @  urrounding  Circum- 
stances.— Where  the  circuit  court  cer- 
tifies that  it  is  not  "fully  specified  that 
the  place  is  suitable  for  a  bar  room 
and  for  retailing  ardent  spirits,"  the 
same  being  certified  by  the  county 
court  and  the  testimony  being  conflict- 
ing, and  it  is  contended  by  the  reijioh- 
strant  that  the  sale  of  ardent  spirits  at 
the  place  will  injure  the  large  and  pros- 
perous business  of  making  charcoal  in 
the  vicinity  and  so  be  detrimental  to 
the  community,  to  which  it  is  repeated 
by  the  applicant  for  a  license  that  the 
the  legislature  has  adopted  a  system  of 
measuring  liquor,  and  that  this  policy 
ought  not  to  be  detained  by  the  per- 
sonal interests  and  private  business  of 
individuals,  however  extensive  and  im- 
portant that  interest  and  business  may 
be.     The    court    in    determining    this 


question  may  take  into  consideration 
all  the  circumstances  whether  of  a  gen- 
eral or  limited  nature.  Leigton  v. 
Maury,  76  Va.  865. 

Opening  and  Closing  Argument. — 
Where  an  application  has  been  made 
for  a  license  to  retail  intoxicating 
liquors  and  a  remonstrance  has  been 
filed  on  account  of  the  alleged  im- 
morality and  unfitness  of  the  applicant, 
the  refusal  of  the  court  to  award  such 
applicant  the  opening  and  closing  of 
the  argument  is  error  for  which  the 
judgment  against  him  will  be  reversed. 
Hill  V.  Perry,  82  Ind.  28. 

Findings' — Verdict. — Where  the  jury, 
found  especially  that  an  applicant,  for 
a  liquor  license,  "by  frequenting  places 
of  gambling,  was  an  immoral  man," 
the  law  concludes  that  such  immor- 
ality unfits  the  applicant  to  be  en- 
trusted with  the  sale  of  intoxicating 
liquors.  Groscopt;.  Rainier,  in  Ind. 361. 

It  is  said  in  Hill  v.  Perry,  82  Ind.  28, 
where  an  application  is  made  to  obtain 
a  license  to  retail  intoxicating  liquors 
to  which  a  remonstrance  is  filed  on  ac- 
count of  alleged  immorality  and  other 
unfitness  of  the  applicant,  and  upon 
such  issue  the  jury  returned  a  general 
verdict  for  the  remonstrators  with 
answers  to  interrogatories  that  the. 
applicant  is  a  resident  of  the  State,  is  of 
proper  age  and  not  in  the  habit  of  be- 
coming intoxicated,  such  facts  so  found 
are  not  inconsistent  with  the  general 
verdict  as  that  in  effect  finds  that  the 
applicant  is  an  immoral  man  and  unfit 
to  be  trusted  with  a  license. 

Bebearing.  —  After  applications  for 
and  remonstrances  against  granting  li- 
censes have  been  dispose  of  at  a  term 
of  the  court,  fixed  upon  as  an  annual 
license  court,  and  the  court  is  dis- 
charged sine  die,  rehearings  will  not 
be  granted.  License  Applications,  2 
Pa.  County  Ct.  140. 

1.  Ex  parte  Whittington,  34  Ark. 
394;  Batters  v.  Dunning,  49  Conn.  479; 
Crotty  V.  People,  3  111.  App.  465;  State 
V.  Board  of  Commissioners,  45  Ind. 
501;  State  V.  Commissioners  of  Cass 
County,  12  Neb.  54;  People  v.  Norton, 
7  Barb.  (N.  Y.l  477;  In  re  Rauden- 
busch,  120  Pa.  St.  328;  Sights  v.   Yar- 
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authorities,  in  the  arbitrary  exercise  of  their  discretion,  refuse  with- 
out sufificient  reason  to  issue  a  license  to  a  suitable  person,  they 
will  be  compelled  by  mandamus  to  issue  such  license. ^  And  if 
the  county  commissioners  refuse  to  hear  testimony  they  will  be 
compelled  to  do  so  by  mandamus?' 


nail,  12  Gratt.  (Va.)  292.  See  Toole's 
Appeal,  90  Pa.  St.  376. 

Mandamus  —  Pennsylvania  Doctrine. 
— In  In  re  Raudenbusch,  120  Pa.  St. 
328,  in  refusing  a  writ  of  mandamus^ 
the  court  say  the  petitioner  assumes 
that  he  is  entitled,  as  a  matter  of 
right,  to  a  license,  upon  complying  with 
the  provisions  of  the  act  of  1887,  in  the 
absence  of  any  allegation  that  he  is  an 
improper  person  to  be  so  licensed.  This 
is  the  fallacy  which  underlies  his  cause, 
as  well  as  the  able  argument  of  his 
learned  counsel.  He  has  no  such  abso- 
lute right,  nor  has  any  other  man  in  the 
commonwealth.  It  is  not  needed  to  re- 
view the  license  legislation  of  this  State 
for  the  last  half  century.  That  was 
thoroughly  done  by  Mr.  Justice  Ag- 
NEW  in  Schlaudecker  v.  Marshall,72  Pa. 
St.  200. 

Same  —  Connecticut  Doctrine. — It  is 
said  in  Batters  v.  Dunning,  49  Conn. 
479,  that  the  discretion  of  the  county 
commissioners  to  grant  or  refuse  a 
license  conferred  by  the  Connecti- 
cut act  of  1881,  providing  that  the 
county  commissioners  of  each  county 
shall,  upon  the  regulation  of  the  select- 
,  men  of  the  town  where  the  business  is 
to  be  carried  on,  license  suitable  per- 
sons to  sell  intoxicating  liquor  in  suita- 
ble places  in  said  county,  cannot  be 
controlled  by  mandamus. 

An  application  for  mandamus  against 
county  commissioners  to  compel  the 
issuance  of  licenses  for  the  sale  of  in- 
toxicating liquors,  though  answered  as 
causes  of  refusal  that  the  relator  "had 
sold  liquors  to  minors;  had  sold  liquors 
on  Sunday,  and  had  kept  a  disorderly 
and  gambling  house,  all  within  twelve 
months  before  the  hearing  of  said 
causes,"  the  court  held  (i)  that  the  an- 
swer stated  the  good  cause  for  refusing 
to  grant  license;  (2)  that  the  county 
commissioners  have  a  discretion  as  to 
whether  they  will  issue  licenses  or  not 
and  their  question  therein  cannot  be 
controlled  by  mandamus.  State  v. 
Cass  County  Commissioners,  12  Neb.  54. 

Eesolutloii  of  Village  Trustees. — The 
passage  of  village  trustees  of  a  resolu- 
tion fixing  the  amount  to  be  paid  for  a 
license  to  keep  a  dram  shop  is  not  a 
regular  ordinance  such  as  to  entitle  one 


who  has  tendered  the  amount  and  a 
bond,  to  a  mandamus  to  compel  the  vil- 
lage to  issue  a  license,  the  moral  offence 
of  the  application  may  be  considered. 
Crotty  V.  People,  3   111.  App.  465. 

1.  Polk  County  Commissioners  v. 
Johnson,  21  Fla.  578;  Brock  w.  State,  65 
Ga.  437;  Zanone  v.  Mound  City,  103 
111.  552;  People  ex  rel.  Gillane  i. 
Houghton,  3  How.  (N.  Y.)   Pr.  N.   S. 

If  the  authorities  disregard  plainly 
defined  duties,  they  are  liable  to  in- 
dictment. People  V.  Norton,  7  Barb. 
(N.  Y.)  477. 

Arbitrary  Exercise  of  Discretion. — 
It  is  said  in  the  case  of  People  ex 
rel.  Gilliane  v.  Houghton,  3  How.  (N. 
Y).  Pr.,  N.  S.  13s,  that  although 
the  duties  devolved  upon  the  excise 
commissioners  of  New  York  city  are 
to  some  extent  discretionary  and"  judi- 
cial, yet  where  there  has  been  an  abuse 
of  their  discretion  in  refusing  a  license, 
the  court  may  compel  them  bj'  manda- 
mus to  grant  the  license.  So  held  where' 
the  license  was  refused  by  the  commis- 
sioners on  the  ground  that  the  appli- 
cant  kept  a  place  of  amusement  where 
the  liquors  were  forbidden  to  be  sold  by 
statute,  it  being  shown,  however,  that 
the  place  was  used  for  that  purpose 
only  a  part  of  the  time. 

Same  —  Georgia  Doctrine. — The  su- 
preme court  of  Georgia  say,  in  the  case 
of  Brock  V.  State,  65  Ga.  437,  that 
the  commissioners  of  Gwinnett  county 
— like  the  ordinary  in  a  county  where 
there  are  no  commissioners — have, 
power  to  grant  or  refuse  a  license  to  re- 
tail liquors.  If  a  license  is  arbitrarily 
refused,  the  remedy  is  by  mandamus., 
and  such  a  refusal  does  not  give  the 
right  to  retail  without  a  license. 

Joint  Petitioners — Absconding  of  One. 
— The  absconding  of  one  of  two  joint 
commissioners  after  the  issuance  of 
an  alternative  right  of  mandamus  to 
the  board  of  county  commissioners 
which  had  refused  said  petitioners  a 
permit  to  obtain  license  is  not  a  good 
reason  why  the  peremptory  right 
should  not  issue.  Polk  County  v. 
Johnson,  21  Fla.  578. 

2.  Steinkraus  v.  Hurlbert,  20  Neb. 
519- 
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(2)  Certiorari. — Where  the  authorities  grant  a  license  to  sell  in- 
toxicating liquors  on  a  petition  on  its  face  insufficient,  a  writ  of 
certiorari  may  be  awarded  to  review  the  proceeding  on  the  appli- 
cation of  any  person  who  has  duly  filed  a  counter-petition,^  or  be- 
comes otherwise  connected  with  the  action.'*  But  where  at  the 
time  of  granting  the  license  no  objection  was  raised  by  any  citi- 
zen, and  there  was  no  counter-petition  on  file,  and  qualified  voters 
are  not  entitled  to  prosecute  a  writ  of  certiorari  to  have  the  pro- 
ceedings reviewed,  they  not  being  parties  to  the  record.^ 

(3)  Injunction,  Prohibition. — The  act  of  the  authorities  em- 
powered to  grant  licenses  for  the  sale  of  intoxicating  liquors, 
which  is  exclusively  within  their  jurisdiction,  is  a  quasi  judicial 
one ;  and  if  erroneous  the  remedy  is  by  appeal  or  certiorari,  and 
not  by  injunction.* 

(4)  Appeal. — (•«)  Right  of  Appeal  ;  Jurisdiction.— In  most 
of  the  States  where  the  record  is  without  fault,  the  action  of  the 


1.  Loeb  V.  Duncan,  63  Miss.  89.  See 
Corbett  V.  Duncan,  63  Miss.  84;  State 
t).  Atlantic  City,  48  N.J.  L.  (19  Vr.)  118. 

A  writ  of  certiorari  maj-  be  awarded 
by  the  circuit  court  to  correct  er- 
rors of  law  apparent  on  'the  face  of  the 
record  of  the  proceedings  of  munici- 
pal authorities  in  relation  to  petitions 
,'}pr  and  against  the  issuance  of  a  license 
to  retail  vinous  and  spirituous  liquors, 
where  no  appeal  is  given  in  such  case 
by  statute.  Corbett  v.  Duncan,  63 
Miss.  84. 

Reiaonstrants  —  Refusal  to  Hear  — 
Remedy. — Where  remonstrants  against 
the  granting  of  licenses  for  the  sale  of 
,  intoxicating  liquors,  who  are  acting  in 
good  faith,  are  refused  a  hearing  by  a 
city  council,  its  action,  without  an  ex- 
amination of  the  charges  made  against 
the  legality  of  the  application  for  li- 
cense, will  be  at  the  peril  of  revocation 
by  review  on  certiorari  in  the  supreme 
court.  State  v.  Atlantic  Citv,  48  N.  J. 
L.  (19  Vr.)  118;  nom.  Austin  -v.  At- 
lantic City  (N.  J.  L.),  2  Cent.  709. 

2.  A  qualified  voter  of  a  city,  who 
appears  before  the  municipal  authori- 
ties some  time  after  the  filing  of  a  peti- 
tion for  license,  but  before  final  action 
thereon,  and  objects  to  the  issuance  of 
such  license,  thereby  becomes  con- 
nected with  the  proceedings  sufficiently 
to  enable  him  to  prosecute  a  writ  of 
certiorari  to  have  the  same  reviewed. 
McCreary  v.  Rhodes,  63  Miss.  308. 

3.  Lexington  v.  Sargent,  64  Miss. 
621;  McCreary  v.  O'Flinn,  63  Miss. 
204. 

Pursuant  to  the  provision  of  the 
Mississippi  code  forbidding  the  grant- 


ing of  any  license  to  retail  liquor  for 
twelve  months  after  the  presentation  to 
the  city  or  town  council  of  a  petition 
signed  by  a  majority  of  the  residents  (§ 
1 103),  a  town  council  passed  an  ordi- 
nance that  no  such  licenses  would  be 
granted  in  that  town  for  the  ensuing 
twelve  months.  Plaintiff  applied  for  a 
license,  and  before  action  was  taken  on 
his  application,  sought  by  certiorari  to 
annul  the  ordinance.  Held,  that  plain- 
tiff not  being  a  party  to  the  proceedings 
sought  to  be  reviewed,  and  there  being 
no  decision  on  his  application  that  was 
subject  to  review,  he  was  not  entitled  to 
certiorari.  Lexington  v.  Sargent,  64 
Miss.  621. 

4.  Northern  Pac.  R.  Co.  v.  Whalen, 
3  Wash.  Tr.  452.  See  Gayle  v.  Owen 
County  Court,  83  Ky.  61;  Romberger 
V.  Water  Vallev,  63  Miss.  2i8;  Leigh  v. 
Westervelt,  2  Duer  (N.  Y.)  618;  Hein 
V.  Smith,  13  W.  Va.  358. 

No  court  has  jurisdiction  to  restrain 
commissioners  of  excise  from  granting, 
in  their  discretion,  licenses  under  the 
statute  authorizing  the  sale  of  spiritu- 
ous liquors.  Leigh  v.  Westervelt,  2 
Duer  (N.  Y.)  618. 

Where  a  board  had  not  entertained 
jurisdiction  of  a  petition,  or  done  any 
act  to  indicate  an  intention  to  do.  so, 
held  that  a  prohibition  granted  to 
restrain  the  board  from  considering  it  is 
improper.  Romberger  t;.  Water  Valley, 
63  Miss.  218. 

Under  the  West  Virginia  act  of 
1877,  ch.  107,  §  II,  providing  that 
county  courts  shall  not  authorize  a 
liquor  license,  "unless  the^'  are  satisfied 
and  so   enter  on  the   record,   that  the 
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authorities  in  granting  or  refusing  a  license  to  traffic  in  intoxicat- 
ing liquors  will  not  be  reviewed  on  appeal  }  but  in  other  States 
an  appeal  has  been  provided  by  statute.* 


applicant  is  not  of  intemperate  liabits,'' 
and  section  i8  requiring  a  bond-,  etc.,  of 
at  least  $3,500,  tlie  action  of  the  county 
court  in  granting  or  refusing  the  cer- 
tificate is  not  reviewable,  and  the  issu- 
ance of  a  supersedeas  thereon  by  a 
judge  of  the  circuit  court  is  coram  non 
judice  and  of  no  effect;  and  the  supreme 
court  of  appeals  will  grant  the  injured 
person  a  writ  of  prohibition  to  restrain 
tlie  appellant  and  judge  from  proceeding 
to  enforce  the  judgment.  Hein  v.  Smith, 
13  W.  Va.  358. 

In  the  matter  of  a  license  to  keep  a 
hotel  or  to  retail  spirituous  liquors,  the 
judge  of  the  county  court  has  a  large 
discretionary  power;  and  while  this  dis- 
cretion is  judicial,  the  chancellor  will 
not  control  its  exercis.e,  or  prohibit  the 
inferior  court  from  acting  when  the 
case  is  within  this  jurisdiction.  Gayle 
V.  Owen  County  Court,  S3  Ky.  61. 

1.  State  V.  Pischel,  16  Neb.  608; 
Reed's  Appeal,  114  Pa.  St.  452;  Leis- 
ter's Appeal  (Pa.),  11  Atl.  Rep.  387; 
Ailstock  V.  Page,  77  Va.  386;  Frencbw. 
Noel,  22  Gratt.  (Va.)  454;  Yeager  ex 
parte,  11  Gratt.  (Va.)  655. 

The  action  of  the  court  of  quarter 
sessions  in  granting  or  refusing  licenses, 
under  act  March  22nd,  1867,  being  a 
matter  in  the  discretion  of  the  court, 
and  no  appeal  being  provided  by  the 
statute,  will  not  be  reviewed.  Reed's 
Appeal,  114  Pa.  St.  452. 

Tlie  discretionary  action  of  the  county 
court,  under  the  statute  granting  or  re- 
fusing to  the  Iceeper  of  an  eating  house 
a  certificate  for  a  license  to  retail  ardent 
spirits,  held  to  be  final  and  conclusive, 
and  a  reversal  on  appeal  to  be  coram 
non  judice  and  void.  French  v.  Noel, 
22  Gratt.  (Va.)  454. 

Writ  of  Error  and  Supersedeas. — 
Where  an  application  to  the  county 
court  for  a  license  to  sell  by  retail 
required  at  a  certain  place  was  op- 
posed, and  by  the  evidence  the  court 
was  satisfied  that  the  applicant  brought 
his  case  within  the  requirements  of  the 
law,  and  granted  the  license,  and  upon 
exception  being  taken  by  the  person 
who  made  the  opposition,  the  court 
certified  the  evidence,  and  the  party 
opposing  obtained  from  the  circuit 
judge  a  writ  of  error  and  supersedeas, 
it  was  held  that  the  circuit  court  had 
no  jurisdiction   to  award    the  writ  of 


error  and  supersedeas.  Ailstock  v.  Page, 
77  Va.  386. 

Same  —  Nebraska  Doctrine. — Where 
application  was  made  to  the  county 
court  for  license  to  sell  by  retail  li- 
quor at  a  certain  place,  which  appli- 
cation was  opposed,  and  by  the  evi- 
dence the  court  was  satisfied  that  the 
applicant  had  brought  his  case  within 
the  legal  requirements  and  granted  the 
license,  and  upon  exception  being  taken 
by  the  one  who  made  the  opposition, 
the  court  certified  the  evidence  and  the 
opposing  party  obtained  from  the  cir- 
cuit judge  a  writ  of  error  and  super- 
sedeas, it  was  held,  on  petition  of  the 
applicant  for  the  license  for  a  writ  of 
prohibition  to  the  circuit  court,  that  the 
writ  must  be  awarded,  and  that  the 
judgment  of  the  county  court  would  re- 
main as  if  no  writ  of  error  and  super- 
sedeas had  been  awarded.  State  v. 
Pischel,  16  Neb.  608. 

2.  See  State  v.  Board  of  Commrs., 
45  Ind.  501;  Mx  parte  Dunn,  14  Ind. 
122;  Ex  parte  Lester,  77  Va.  663;  Ail- 
stock V.  Page.  77  Va.  386;  Leigton  v. 
Maury,  76  Va.  865. 

A  party  entitled  to  a  license  to  retail 
liquors  may  appeal  from  a  refusal  to 
grant  it.     Ex  parte  Dunn,  14  Ind.  122. 

An  appeal  lies  to  the  circuit  court, 
under  the  general  statute  relating  to 
county  commissioners,  from  a  decision 
of  such  commissioners  in  refusing  to 
grant  a  permit  to  sell  intoxicating  liq- 
uors, there  being  no  provision  in  the 
liquor  law  of  February  27th,  1873,  for- 
biding  such  appeal,  or  making  the  de- 
cision of  the  commissioners  final. 
State  V.  Board  of  Commrs.,  45  Ind. 
501. 

Same — ^Virginia  Doctrine. — The  ob- 
ject of  the  Virginia  statute,  acts  1879- 
So,  p.  148,  was  to  depart  from  the  former 
laws  on  the  subject  of  licenses  to  sell 
ardent  spirits,  as  construed  by  this 
court  in  Yeager's  Case,  11  Gratt.  (Va.) 
655,  where  it  was  held  that  the  county 
courts  had  unlimited  discretion  on  the 
subject,  and  that  their  decisions  were 
not  liable  to  review  by  zxiy  appellate 
tribunal.  The  present  statute  is  man- 
datory, and  the  right  of  appeal  to  the 
circuit  court  absolute.  The  appeal  is 
a  transfer  of  the  case  to  the  circuit 
court,  where  it  is  heard  de  novo.  Leig- 
ton V.  Maury,  76  Va.  865. 
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{f})  Who  May  Appeal. — A  party  entitled  to  a  license  to  retail 
liquors  may  appeal  from  a  refusal  to  grant  it.*  The  signers  of 
counter-petitions  against  the  issue  of  a  license  to  retail  liquors, 
have  the  right  to  appeal  from  the  decision  granting  such  license* 
Any  citizen  is  entitled  to  make  himself  a  party  to  the  proceedings 
to  procure  a  license  and  oppose  a  granting  of  the  same,  and  may 
appear  and  defend  in  the  appellate  court  and  should  be  served 
with  process  upon  appeal,  writ  of  error  and  supersedeas? 

{c)  Nature  and  Effect  of  Appeal ;  Supersedeas. — It  seems  that 
pending  an  appeal  from  the  decisions  of  the  authorities  granting  a 
license  to  sell,  the  applicant  may  sell  if  he  tender  a  proper  bond 
and  license  fee,  although  the  auditor  unlawfully  refuses  to  issue 
the  license  ;*  and  that  a  license  issued  after  a  reasonable  time  has 
elapsed  to  take  an  appeal  from  an  order  overruling  a  remonstrance 
to  the  granting  thereof,  but  before  such  appeal  is  actually  taken, 
is  valid,  notwithstanding  a  notice  of  intention  to  appeal.^ 

(«)  Parties;  Service  of  Notice. — In  a  proceeding  to  review  the 
acti'on  of  the  authorities  granting  or  refusing  a  license,  the  county 
or  public  corporation  whose  acts  are  to  be  reviewed  must  be  a  de- 
fendant ;®  and  citizens  who  make  themselves  parties  to  the  pro- 


To  applicant  denied  liquor  license 
by  the  act  of  March  6th,  1882, 
there  is  given  an  appeal  of  right  to  the 
circuit  court.  Under  Code  1S73,  ch. 
178,  §  2,  he  may,  upon  bill  of  exceptions 
taken  at  the  trial,  apply  to  the  circuit 
court  for  a  writ  of  error  and  superse- 
deas. Of  his  two  remedies  he  may 
resort  to  either.  And  if  the  circuit 
court  also  erroneously  refuse  the  license, 
its  decision  is  reviewable  by  this  court 
upon  appeal,  or  writ  of  error  and  *a- 
fersedeas,  as  in  other  cases.  Ex  farte 
Lester,  77  Va.  663. 

Discretion — "Shall"  and  "May." — 
The  purpose  and  effect  of  the  change 
by  the  legislature  by  its  act  of  March 
6th,  1882,  of  the  word  "shall"  to  the 
word  "may,"  was  to  conform  the  act  of 
March  3rd,  1880,  so  amended,  to  the 
law  in  this  respect,  when  the  case  of 
French  v.  Noel,  22  Gratt.  (Va.)  454, 
was  decided,  and  so  to  leave  it  discre- 
tionary with  county  courts  to  grant  or 
refuse  such  licenses.  This,  however,  is 
a  sound  legal  discretion,  subject  to  the 
appeal  specifically  allowed  by  the  stat- 
ute to  the  applicant.  Ailstock  v.  Page, 
77  Va.  386. 

Time  of  Appealing. — On  the  third 
day  of  October,  1881,  the  city  council 
of  F  overruled  a  remonstrance  against 
granting  a  license  to  L'to  sell  intoxi- 
cating liquors.  The  parties  presenting 
the  remonstrance  gave  notice  of  an  in- 
tention to  appeal,  but  no  transcript  was 


filed  nor  was  the  case  docketed  in  the 
district  court  until  December  5th  of 
that  year.  License  was  issued  October 
7th.  Held,  that  as  the  law  fixed  no 
time  in  which  to  appeal,  and  as  no  un- 
dertaking was  given,  the  appeal  must 
be  taken  as  soon  as  with  reasonable  dili- 
gence the  transcript  could  be  prepared 
and  filed.  And  where  an  appeal  was 
not  perfected  until  sixty  da3's  from  the 
date  of  the  order  appealed  from,  the 
appellate^ court  acquired  no  jurisdiction. 
Lydick  v.  Korner,  13  Neb,  10. 

1.  State  V.  Board  of  Comhirs.,  45 
Ind.  501;  Ex  f  arte  Dunn,  14  Ind.    122. 

2.  Collins  V.  Barrier,  64  Miss.  21. 

3.  Ldgton  t'. Maury,  76  Va.  865. 

Board  of  commissioners  may  volun- 
tarily appear  and  defend  in  the  circuit 
court  on  appeal,  and  contest  the  appli- 
cation for  a  license,  and  such  board, 
though  ordinarily  not  a  proper  party  on 
such  an  appeal,  will  not  be  heard  to 
move  for  its  dismissal  on  that  ground 
in  the  supreme  court.  Murphy  v,  Mon- 
roe Co.  Commrs.,  73  Ind.  483. 

4.  Padgett  v.  State,  93  Ind.  396.  See 
Chalmers  v.  Funk,  77  Va.  717. 

5.  Lydick  v.  Korner,  13  Neb.  10. 

6.  Wood  v.  Riddle,  14  Oreg.  254. 
Where     remonstrants     against     the 

granting  of  a  license  to  sell  spirituous  liq- 
uors bring  a  writ  of  review,  the  county 
or  other  public  corporation  granting  the 
license  must  be  made  a  party.  Wood 
V.  Riddle,  14  Oreg.  254. 
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ceedings  as  contestants  and  oppose  the  granting  of  the  license, 
should  be  served  with  process  upon  appeal,  writ  of  error  and  super- 
sedeas ^ 

The  service  of  a  notice  of  appeal  on  one  member  of  the  board 
of  commissioners  of  excise  of  the  county  or  other  body  empowered 
to  grant  licenses  is  not  a  proper  service,  because  any  number  of 
the  members  less  than  the  whole  do  not  constitute  the  body, 
and  the  service  of  papers  on  such  a  body  must  be  on  every  mem- 
ber thereof  to  confer  jurisdiction  on  the  appellate  court  to  hear 
the  appeal.* 

{e)  Issues  ;  What  Will  be  Considered. — On  an  appeal  from  an  or- 
der granting  or  refusing  a  license  nothing  can  be  tried  except  what 
appears  to  have  been  in  issue  before  the  board  of  commissioners 
or  other  body,*  and  the  court  will  not  review  the  facts  of  the 
case.* 

(/)  Remand. — Where  a  licensing  board  refuses  to  hear  testimony 
in  support  of  a  remonstrance  against  a  license,  the  court  upon  ap- 
peal will  remand  the  cause  that  such  testimony  may  be  taken  and 
a  decision  rendered  thereon. ^ 

19.  License  Fees  and  Taxes. — a.  In  General. — The  exaction  of 
Hcense  fees  under  an  act  passed  for  the  purpose  of  regulating  and 
licensing  the  sale  of  malt,  spirituous  and  vinous  liquors  is  not  tax- 
ation, either  in  the  ordinary  or  constitutional  significance  of  that 
term.®    And  the  imposition  of  a  State  tax  on  the  sale  of  liquor 

Upon  an  application  for  a  license  un-  specifications  under  tlie  original  objec- 

der  §  3,  of  the  act  to  regulate  the  sale  tions,  where  no  new  parties   are  intro- 

of  intoxicating  liquor  (i  Indiana  R.  S.  duced. 

1876,   p.   869),    the   board   of   commis-         Stockwell  v.  Brant,  97  Ind.  474. 
sioners    is  not  a  proper  party    to  ap-         Where   a   remonstrance    against   an 

peal  to   the   circuit  court;    but   where  application  for  a  license  to  retail  intoxi- 

the  board  voluntarily  appeared  in  that  eating  liquors  has  been  struck  out  by 

court  and  contested  that  application,  it  the   court,    and    on    leave   of  court  an 

will   not  be  heard  to  move  for  a  dis-  amended  remonstrance  is  filed  over  the 

missal  of  the   appeal   in   the   supreme  objection  of  petitioner,  no  question  upon 

court  on  that  ground.    Murphy  v.  Mon-  the  ruling  permitting  the  filing  of  such 

roe  Co.  Commrs.,  73  Ind.  483.  amended   remonstrance    can  be  raised 

1.  Leigton  v.  Maury,  76  Va.  865.  in  the  supreme  court  unless  the  rejected 

2.  A  board  of  excise  conuuissioners,  remonstrance  is  properly  incorporated 
like  overseers  of  the  poor,  commission-  in  a  bill  of  exceptions.  Goodwin  z\ 
ers  of  high\yays,  and  the  like,  is  not  an  Smith,  72  Ind.  113;  s.  t.,  37  Am.  Rep. 
official  body  like   a'  corporation,  but  a  144. 

y»a«  corporation  only.  Metcalf  w.  Gar-  4.   Leister's     Appeal    (Pa.),   11    Atl. 

linghouse,  40  How.  ("N.  Y.)  Pr.  50.  Rep.  387. 

3.  See  Groscop  v.  Rainier,  iii  Ind.  5.  Steinkraus  v.  Hurlbert,  20  Neb. 
361;  Osborn   v.   Sutton,    108  Ind.  443;  511.                       ^ 

Forsythef.  Kreuter,  100  Ind.  27;  Green  6.  San    Louis    Obispo   Co.   v.    Hen- 

V.  Elliott,  86  Ind.  53.  dricks,  71  Cal.  242;   Pleuler  v.  State,  11 

Remonstrance — Amendments  —  Prac-  Neb.  547. 

tice. — On  an  appeal  from  a  refusal  by  Tax  to  Raise  Revenue. — It  is   said  in 

the  county  board  to  grant  a  license  to  Aulamier  v.  Governor,  i  Tex.  653,  that 

sell  mtoxicating  liquor  in  a  less  quantity  a  tax  imposed  upon  retailers  of  spiritu- 

than  a  quart,  the  circuit  court  may  per-  ous  liquors  "  to  raise  a  revenue,"  etc.,  is 

mit,  at  the  costs  of  the  remonstrator,  a  license  tax,  and  its  collection  as  such 

an    amendment    making    the    remon-  is  provided  for  by  statute  "to  provide  for 

strance  more  specific  and  adding  new  the  assessment  and  collection  of  taxes." 
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does  not  preclude  the  State  from  authorizing  an  additional  impo- 
sition of  a  municipal  tax.* 

b.  Fixing  Amount  ;  Rating,  ETC.^Under  the  provisions  of 
some  of  the  statutes  regulating  the  sale  of  intoxicating  liquors  a 
license  cannot  issue  until  the  amount  of  the  fee  has  been  fixed  ;* 
and  where  the  power  to  impose  a  license  fee  is  given  by  law  to  a 
municipal  council,  its  discretion  in  fixing  the  amount  is  not  review- 
able  by   the   courts.^      It   has   been    said    that  the   power    to 


It  is  said  in  Place  v.  State,  8  Blackf. 
(Ind.)  319,  that  an  act  respecting  cer- 
tain specific  taxes  authorizing  the 
county  treasurer  in  vacation,  etc.,  to 
determine  the  sum  to  be  charged  for  a 
year  for  a  license  to  retail  spirituous 
liquors,  to  receive  the  amount  and  give 
a  receipt  therefor,  applies  only  to  the 
application  of  brokers. 

Occupation  Tax. — The  commission- 
ers' courts  of  the  several  counties  of 
this  State  have  power  to  levy  and 
collect  a  tax  for  the  counties,  equal  to 
one  half  of  the  State  tax  upon  taxable 
occupations.  No  particular  form  is 
presented  by  law  for  an  order  of  the 
commissioners'  court  levying  an  occu- 
pation tax  on  retail  liquor  dealers,  nor 
is  there  any  statute  prescribing  the  re- 
quisites of  such  an  ordpr.  Wade  v. 
State,  22  Tex.  App.  629. 

Same  —  Local  Option. — The  general 
law  imposing  an  occupation  tax  on 
retail  liquor  dealers  is  not  in  force  in 
localities  where  the  local  option  law 
has  been  adopted.  Robertson  v.  State, 
5  Tex.  App,  155. 

The  Missouri  act  of  March  24th, 
1883  (Sess.  acts  1883,  p.  85,  §  13),  ex- 
acting a  license  fee  for  the  privilege  of 
maintaining  a  dram  shop,  etc.,  is  appli- 
cable to  the  city  of  St.  Louis.  State  v. 
Hudson,  78  Mo.  302. 

Construction  of  Statutes. — The  fact 
that  a.  party  sells  liquor  without  li- 
cense subjects  him  to  the  legal  pen- 
alty therefor;  and  under  Mississippi 
Rev.  Code,  arts.  3,  4,  5,  ch.  20,  the 
board  of  police  may  assess  him  for  a 
license;  but  under  act  of  December  5th, 
1865,  such  board  has  no  right  to  assess 
him  for  the  State  tax  imposed  on 
licensed  retailers  of  spirits.  O'Harra 
V.  Cox,  42  Miss.  496. 

1.  Wolf  V.  Lansing,  53  Mich.  367. 
See  Matter  of  Lawrence,  69  Cal.  608. 

Double  Taxation — State  and  Munici- 
pal.— A  person  doing  business  as  a 
liquor  dealer  in  a  city  within  a  county, 
who  has  paid  a  valid  license  tax  im- 
posed   by    the    muriicipal     authorities 


of  the  city,  is  not  thereby  exempted 
from  paying  a  tax  of  the  same  kind 
duly  levied  by  the  county  authorities. 
Matter  of  Lawrence,  69  Cal.  608. 

2.  State  V.  Hudson,  78  Mo.  302.  See 
State  V.  Keaough,  68  Wis.  135. 

Fixing  Liquor  License  Fees  —  Mis- 
souri Doctrine.  —  Under  Missouri  act 
of  March  24th,  1883,  regulating  dram 
shops  and  exacting  a  license  fee  for 
a  privilege  of  selling  liquors  there- 
in, it  is  the  duty  of  the  municipal 
assembly  of  the  city  of  St.  Louis  and 
all  the  county  courts  of  the  several ' 
counties  to  fix  the  amount  of  license 
fee  to  be  charged  under  the  act,  within 
the  limits  prescribed,  and  until  such  ac- 
tion is  taken  by  the  municipal  assembly 
or  the  county  court,  no  collector  has  a 
right  to  issue  a  license  to  any  person  as 
a  dram-shop  keeper.  State  v.  Hudson, 
78  Mo.  302. 

Same  —  Wisconsin  Doctrine.  —  The 
Wisconsin  statute  regulating  the  sale 
of  intoxicating  liquors  provides  that 
the  sum  to  be  paid  for  a  license  to 
sell  such  liquors  in  towns  containing 
within  their  boundaries  no  city  or  vil- 
lage incorporated  or  unincorporated 
with  a  population  of  goo  or  more, 
should  be  $100;  and  that  the  popu- 
lation of  any  city  or  village  "shall  be 
ascertained  by  the  last  preceding  enu- 
meration of  the  State  or  general  gov- 
ernment." (L.  1885,  ch.  296.)  An  an- 
swer, in  proceedings  to  compel  by 
mandamus  a  town  treasurer  to  accept 
$100  for  a  license,  alleged  that  there 
was  an  unincorporated  village  in  the 
town  containing  more  than  500  inhabi- 
tants, and  offered  to  make  proof  of  that 
fact  by  parol  evidence.  Held,  that  the 
statute  was  exclusive,  and  under  it  parol 
evidence  was  not  admissible  to  prove 
the  population  of  such  city  or  village, 
which  was  settled  by  the  last  enumera- 
tion by  the  State  or  national  govern- 
ment. State  V.  Keaough,  68  Wis. 
135. 

3.  Wolf  V.  City  of  Lansing,  53  Mich. 
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license  implies  the  power  to  fix  the  amount  of  the  license  fee, 
subject  only  to  the  restriction  that  it  shall  not  be  so  large  as  to 
show  the  evident  intention  to  forbid  altogether  the  acts  to  be 
licensed.^ 

c.  Who  Are  Liable  to  Pay  Taxes  and  for  What  Purposes. 
— Retail  dealers*   manufacturers.^ 


1.  Portland  v.  Schmidt,  13  Greg.  17. 

Fixing  tlie  Amount  of  tbe  License  Fee 
— Alabama  Doctrine. — Under  the  pro- 
visions of  the  Alabama  Revenue  Law 
of  1876,  imposing  a  license  tax  on  re- 
tailers of  spirituous,  vinous  and  malt  li- 
quors, the  price  of  the  license  in  the 
city  of  Mobile,  outside  of  certain  desig- 
nated limits,  was  reduced  to  $75;  the 
other  provisions  contained  in  the  para- 
graph declaring  this  limit,  as  transcribed 
in  the  code,  to  apply  to  the  entire  sub- 
division of  the  section,  are  not  confiined 
to  the  portion  of  the  city  of  Mobile  in 
which  a  license  is  imposed.  Foster  v. 
Burt,  76  Ala.  229.  Under  this  construc- 
tion of  the'  statute,  it  l^as  been  held  that 
when  a  license  for  retailing  liquors  has 
been  taken  out  after  the  first  day  of  Jan- 
uary, the  full  price  for  the  whole  year 
must  be  paid,  although  the  license  for 
anj'  other  business  or  occupation,  if 
taken  out  after  the  first  day  of  July,  is 
only  one-half  the  price  for  the  whole 
year.     Foster  v.  Burt,  76  Ala.  229. 

Same — California  Doctrine. — A  license 
fee  of  $50  a  month,  required  by  a  city 
ordinance  to  be  paid  by  persons  carry- 
ing on  the  business  of  a  saloon,  where 
liquors  are  sold  or  given  away  in  quan- 
tities less  than  a  gallon,  is  not,  as  mat- 
ter of  law,  oppressive,  unreasonable,  or 
prohibitory  of  trade.  Matter  of  Guer- 
rero, 69  Cal.  88. 

Same — Illinois  Rule. — Under  a  con- 
stitutional requirement  that  taxes  on 
"liquor  dealers,"  inter  alia,  shall  be 
uniform  as  to  the  class  on  which  the 
taxes  operate,  one  sum  may  be  charged 
for  a  license  to  sell  liquors  generally, 
and  a  less  sum  for  a  license  to  sell  malt 
liquors.  Timm.  v.  Harrison,  109  111.  593. 

Same — In  a  license  to  a  wholesale 
dealer  there  may  be  charged  a  sum 
both  for  the  purpose  of  restricting 
sales  or  the  persons  selling,  and  com- 
pensating the  municipality  for  addi- 
tional police  expenses  that  may  result 
from  the  traffic.  There  can  be  no  ques- 
tion of  adequacy  or  excessiveness  of 
amount  charged.  Dennehy  v.  Chicago, 
120  111.  627. 

The  act  chartering  the  city  of  Louis- 
ville, passed  in  March,  1851,  conferred 
upon  the  general  council  the  power  to 
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license  taverns  in  the  city,  with  or  with- 
out the  privilege  of  selling  spirituous 
liquors  by  retail;  and  also  to  license 
coffee  houses,  and  other  houses  and 
establishments,  wherein  such  liquors 
might  be  sold  by  retail.  Under  the 
general  law  of  the  State,  no  establish- 
ment, or  house  of  any  description,  has 
a  right  to  retail  spirituous  liquors  to  be 
drunk  on  their  premises,  except  licensed 
taverns.  Held,  that  the  power  conferred 
upon  the  city  authorities  by  the  charter 
must  be  exercised  in  conformity  with 
the  general  law,  and  only  gave  to  them 
the  right  to  impose  an  additional  tax 
for  the  privilege  besides  that  which 
was  required  to  be  paid  to  the  State. 
Louisville  v.  Kean,  18  B.  Mon.  (Ky.)  9. 

Same — A  brewer  of  beer  is  not  one 
"engaged  in  distilling  and  rectifying 
alcoholic  or  malt  liquors,"  within 
Louisiana  acts  1881,  No.  4,  ^  9,  requir- 
ing from  such  a  license  of  $75;  he  is 
only,  liable  to  the  license  tax  of  $10,  un- 
der §  3.  State  V.  Weckerling,  38  La. 
An.  36. 

As  to  rate  of  license  in  Louisiana  see 
Jefferson  Police  Jury  v.  Marrero,  38  La. 
An.  896. 

Where  an  order  granting  a  license  to 
issue  in  May,  passed  the  city  council  of 
Wheeling  in  April,  the  city  council 
could  alter  its  grant,  at  any  time  before 
the  time  prescribed  for  the  issuing  of 
the  license,  by  substituting  a  legal  for 
an  illegal  tax,  where  the  tax  first  im- 
posed was  illegal,  or  by  fixing  a  tax 
where  none  had  been  imposed  before. 
And  the  inn  keeper  could  demand  his 
license  only  on  payment  of  the  tax  so 
fixed.  Sights  v.  Yarnalls,  12  Graft. 
(Va.)  292. 

2.  It  is  said  in  Chastain  v.  Calhoun, 
29  Ga.  333,  that  under  the  Georgia  act 
authorizing  the  city  council  of  Calhoun 
to  tax  liquor  shops,  and  repealing  pre- 
vious conflicting  laws,  does  not  author- 
ize a  tax  on  a  dealer  who  had  bought  a 
license  from  the  State. 

Under  How.  Stat.,  §  1281,  the  pay- 
ment of  a  manufacturer's  tax  does  not 
authorize  a  sale  at  retail.  People  v. 
Greiser  (Mich.),  11  West.  Rep.  489,35 
N.  W.  Rep.  87. 

3.  Taylor  v.  Vincent,  12  Lea  (Tenn.) 
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and  wholesale  dealers^  are  liable  under  the  statute  to  pay  a 
liquor  license ;  but  druggists'*  and  social  clubs^  cannot  be  re- 
quired to  pay  a  license  tax. 


282;  s,  c,  47  Am.  Rep.  338;  Webb  v. 
State,  II  Lea  (Tenn.)  662. 

Home  Grown  Materials — Liquors  from 
— rLlcense  Tax. — A  manufacturer  of  li- 
quors made  of  the  produce  of  Tennes- 
see, who  sells  the  same  in  unbroken 
packages  at  his  place  of  business,  is  not 
liable  for  the  taxes  on  dealers.  Taylor 
V.  Vincent,  12  Lea  (Tenn.)  282;  s.  c,  47 
Am.  Rep.  338, 

But  it  is  said  in  Webb  v.  State,  11 
Lea  (Tenn.)  662,  that  manufacturers  of 
whiskey  and  brandy,  out  of  products  of 
the  farms  and  orchards  of  the  State  of 
Tennessee,  who  sell  by  wholesale,  are 
liable  for  the  privilege  tax  imnosed  upon 
wholesale  liquor  dealers. 

1.  Wholesale  dealers  wbo  are  not  man- 
ufacturers are  not  within  the  terms  of 
the  Ohio  statute,  taxing  the  traffic  in 
intoxicating  liquors,  and  are  within  the 
terms  of  the  act  of  the  general  assem- 
bly providing  against  the  evils  resulting 
from  the  traffic  of  intoxicating  liquors 
and  are  liable  to  the  taxes  therein  im- 
posed. Senior  v.  Ratterman,  44  Ohio 
St.  661. 

,  City  Dealers — County  License  Tax. 
— A  liquor  dealer  in  a  city  within  the 
county  is  not  ■  exempt  from  the  pay- 
ment of  a  county  license  tax  by  reason 
of  the  fact  that  he  has  paid  a  license 
tax  of  the  same  kind  in  pursuance  of  an 
ordinance  enacted  by  the  municipal 
authorities  of  the  city.  In  re  Lawrence, 
69  Cal.  609. 

Officers'  Fees  for  License — Who  Must 
Pay. — The  Kansas  statute  fails  to  say 
who  shall  pay  the  probate  judge's  fees 
for  issuing  to  druggists  the  certificate  of 
the ,  filing,  by  the  physician  of  the 
county,  of  the  affidavit  required  to 
obey  the  law  regulating  the  sale  and 
use  of  intoxicating  liquors.  The  court 
held,  therefore,  that  the  physician  is  not 
liable  for  the  fees.  Miller  v.  Minney, 
31  Kan.  522. 

2.  Druggists — Liability  for  Tax. — Un- 
der the  Tennessee  statute  a  druggist 
who  sells  liquors  is  liable  for  a  liquor 
seller's  occupation  tax  although  he  has 
paid  a  merchant's  tax.  The  Druggist 
Cases,  85  Tenn.  449. 

The  revenue  act  of  1883,  providing 
that  the  "provisions  of  the  act  shall  ap- 
ply to  all  druggists,"  did  not  subject  a 
druggist  to  the  payment  of  the  tax  im- 
posed upon  retail  liquor   dealers  unless 


he  sold  liquor  contrary  to  the  provisions 
of  the  act  of  1870,  for  other  than  com- 
munion purposes,  •  or  for  medical  pur- 
poses upon  a  physician's  prescription. 
State  V.  Wharton,  85  Tenn.  449. 

3.  A  club  or  association  of  persons, 
not  incorporated,  combining  together  to 
promote  social  or  literary  objects,  which 
delivers  beer  to  its  members,  receiving 
checks  in  exchange  for  glasses  of  beer, 
having  sold  the  checks  originally  to 
members  of  the  club,  is  a  dealer,  under 
the  statute,  and  liable  to  be  taxed,  un- 
der the  United  States  revenue  law  of 
1875,  ch.  36,  §  18.  United  States  v. 
Wittig,  2  Low.  C.  C,  466. 

A  social  club  organized  under  the 
act  of  1875,  ch.  142,  §  I,  subsections  3 
and  5,  maintained  a  library,  gave  musi- 
cal entertainments,  afforded  meals  for 
its  members,  and  kept  a  small  stock  of 
liquors,  which  were  for  the  use  of  its 
members,  members  paying  for  each 
drink  as  it  was  taken,  but  no  profit  was 
made  for  the  club  upon  the  liquors,  the 
stock  of  which  was  in  part  kept  up  by 
the  monthly  dues  of  members.  Held, 
the  club  was  not  liable  to  pay  a  privi- 
lege tax  as  a  retail  liquor  dealer.  Ten- 
nessee Club  of  Memphis  v.  Dwyer,  11 
Lea  (Tenn.)  452;  s.  c,  47  Am.  Rep. 
298.' 

House  of  Public  Entertainment. — No 
tax  can  be  demanded  on  granting  a  li- 
cense to  keep  a  house  of  public  enter- 
tainment, unless  it  be  in  a  city  or  in-, 
corporated  town  or  village.  State  v. 
Cloud,  6  Ala.  628. 

Necessity  of  Payment. — The  necessity 
of  payment  under  a  statute  which  pro- 
vides that  before  a  license  shall  issue 
to  retail  liquors  the  applicant  must 
first  pay  the  required  tax,  the  payment 
is  necessary  and  no  discretion  is  left  to 
the  officers.  McWilliams  v.  Phillips, 
51  Miss.  196. 

It  is  said  in  State  v.  Mancke,  18  S.  C. 
81,  that  a  grant  of  license  by  a  city 
council,  without  the  payment  of  the 
county  license  required  by  the  statute 
is  void. 

The  charter  of  the  city  of  Wheeling 
authorizes  it  to  levy  a  tax  on  licenses  to 
inn  keepers,  the  payment  of  the  tax 
may  be  made  a  condition  precedent  to 
the  issuing  of  the  license.  Sights  v. 
Yarnalls,  12  Graft.  (Va.)  292. 

When  a  city  council  have  authority 
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d.  Custody  and  Disposition  of  License  Moneys. — The 
custody  and  disposition  of  license  moneys  will  in  each  instance 
depend  upon  the  provision  of  the  statute  under  which  such  moneys 
are  collected.* 

e.  Lien  for  Taxes. — An  act  regulating  the  sale  of  intoxicating 
liquors    providing  that  the  fee  therefor  shall  be  a  lien  upon  the 


to  add  a  city  tax  to  a  State  tax  on  or- 
dinaries, and  a  license  is  granted  "under 
existing  rates  of  taxation,"  the  payment 
of  the  city  as  well  as  of  the  State  fax 
may  be  required  as  a  condition,  with- 
out a  compliance  with  which  the  license 
cannot  issue.  Sights  v.  Yarnalls,  12 
Gratt.  (Va.)  292. 

Where  in  such  case  a  license  had 
been  ordered,  though  upon  payment  of 
a  tax,  unequal,  oppressive  and  illegal, 
the  payment  was  notwithstanding  a  con- 
dition precedent,  and  must  be  made  be- 
fore any  right  to  the  license  will  vest. 
Nor  can  the  grant  be  regarded  as  abso- 
lute, the  condition  being  inseparable 
from  it.  The  inn  keeper  must  accept 
the  whole  or  reject  the  whole.  Sights 
V.  Yarnalls,  12  Gratt.  (Va.)  292. 

Sufficiency  and  Effect  of  Payment. — 
The  payment  of  a  liquor  tax  for  the 
coming  year,  does  not  exempt  the  deal- 
er from  the  operation  of  a  subsequent 
law,  passed  during  the  year,  forbiddirig 
the  sale  of  liquor  on  specified  days. 
Reithmiller  v.  People,  44  Mich.  280. 

License  Fee — Payment. — The  relator 
paid  the  necessary  fee  for  a  license  to 
sell  intoxicating  liquors  in  the  city  of 
Crete,  and  a  formal  one  was  issued. 
Through  the  omission  of  the  corporate 
authorities  to  take  certain  steps  re- 
quired by  the  general  license  law,  the 
license  was  void.  Subsequently  the  re- 
quired steps  were  taken,  whereupon 
the  relatpr  applied  for  a  license  on 
the  credit  of  his  former  payment, 
and  for  the  unexpired  term  for  which  he 
paid,  so  far  as  it  would  go.  Held,  that 
he  was  entitled  to  it.  State  «.  Corn- 
well,  12  Neb.  470. 

A  retailer  of  spirituous  liquors  who 
has  paid  all  his  licenses,  does  not  be- 
come on  that  account  exempt  from  the 
operation  of  the  effect  of  a  police  regu- 
lation, thereafter  ordered  by  the  police 
jury.     State  v.  Isabel,  40  La.  An.  340. 

Same— Payment  ty  Note.— The  note 
of  a  liquor  dealer,  payable  on  time, 
cannot  be  received  in  satisfaction  of 
the  liquor  tax  imposed  by  statute, 
and  if  taken  in  payment  therefor  is 
void  as  in  violation  of  public  policy. 
Doran  v.  Phillips,  47  Mich.  228.     Thus 


where  a  county  treasurer  took  notes  in 
payment  of  license  to  retail  liquors,  it 
was  held  that  the  notes  were  void;  that 
the  county  treasurer  had  no  authority 
to  receive  them  and  that  he  was  liable 
to  the  county  for  the  amount  of  the 
licenses.  Mc Williams  v.  Phillips,  51 
Miss.  196. 

Same — Payment  of  a  Less  Sum. — The 
payment  of  a  less  sum  for  a  liquor 
license  than  that  required  by  law  does 
not  authorize  it  to  be  issued,  and  if 
issued  contrary  to  law  is  a  nullity. 
Spake  V.  People,  8g  111.  617. 

Thus  where,  in  violation  of  their  own 
ordinance  prescribing  that  a  certain  fee 
shall  be  paid  before  a  liquor  license  shall 
issue,  the  mayor  and  town  council  per- 
mit one  who  has  only  paid  a  portion  of 
the  required  fee  to  do  business,  they 
cannot  subject  to  the  payment  of  the 
balance  of  the  fee  the  stock  in  trade  of 
the  delinquent  in  the  hands  of  an  inno- 
cent purchaser.  Wicker  v.  Siesel  (Ga.), 
6  S.  E.  Rep.  817. 

A  city  license,  dated  in  July,  to  re- 
tail liquors  to  December  31st,  gave  no 
license  to  sell  in  the  January  preceding, 
although  the  tax  had  then  been  in  part 
paid,  and  it  was  customary  to  pay  in 
two  installments.  State  v .  Mancke,  18 
S.  C.81. 

A's  license  to  sell  spirituous  liquors 
expired  December  31st,  1880.  The  city 
license  fee  was  $100  for  a  year,  and 
when  on  January  13th,  1881,  A  paid  $50 
of  the  amount  due  for  the  current  year, 
a  statute  had  that  day  become  opera- 
tive, prohibiting  the  issuance  of  a  license 
to  one  who  should  not  have  paid  the 
county  fee  as  well  as  the  city  fee.  In 
July,  1881,  A  obtained  a  license  which 
recited  that  it  was  good  until  December 
31st,  following.  Held,  that  A  was 
properly  convicted  of  selling  on  Janu- 
ary 15th,  1881,  without  a  license.  State 
V.  Mancke,  18  S.  C.  81. 

1.  The  power  of  the  State  to  license 
and  collect  license  charges  is  a  dele- 
gated police  power,  and  the  legislature 
may  so  amend  its  charter  as  thereby 
to  divert  part  of  such  license  charges 
into  the  treasury  of  the  county.  Wi- 
nona V.  Whipple,  24  Minn.  61. 
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property  creates  a  valid  lien  upon  real  estate  when  the  tenant 
holds  under  a  lease,  written  or  oral,  made  after  the  passage  of 
the  statute  }  and  the  postponing  of  all  liens,  mortgages,  convey- 
ances and  incumbrances  to  the  lien  for  liquor  taxes,  while  valid, 
does  not  apply  to  liens  created  before  the  act  was  passed.* 


Under  an  amended  State  charter 
providing  that  "the  State  council  shall 
have  the  exclusive  right  to  license  per- 
sons vending  intoxicating  liquors,  and 
persons  so  licensed  shall  not  be  required 
to  obtain  a  license  from  the  board  of 
county  commissioners,"  and  further 
providing  that  "three  fourths  of  the 
money  received  from  the  licenses  so 
granted  shall  be  paid  to  the  treasury  of 
the  city,  and  one  fourth  to  the  treasurer 
of  the  county."  It  is  the  duty  of  the 
State  treasurer  to  pay  over  one  fourth 
of  the  sum  so  collected  by  him  to  the 
county  treasury,  notwithstanding  a  pro- 
vision in  the  State  charter  that  all  funds 
m  the  city  treasury  shall  be  under  the 
control  of  the  State  council  and  be 
drawn  out  upon  the  order  of  the  mayor 
and  recorder.  Winona  v.  Whipple,  24 
Minn. 61. 

Under  Kentucky  general  statute,  ch. 
92,  as  amended  in  1886,  the  county 
clerk,  and  not  the  county  judge,  is  the 
proper  person  to  collect  and  to  receive 
commissions  on  fees  for  licenses  to  retail 
spirituous  liquors  shall  be  granted  by 
the  county  court.  Severance  v.  Kell^', 
86  Ky.  522. 

Mandamus  will  lie  to  compel  a  county 
treasurer  to  pay  over  to  the  proper 
local  ofiicers  the  amount  of  liquor 
taxes  to  which  they  are  entitled  by 
law.  East  Saginaw  v.  Saginaw  County 
Treasurer,  44  Mich.  273. 

County  treasurers  are  not  required  to 
pay  excise  moneys  received  under  the 
act  of  1857  to  the  overseers  of  the  poor 
of  towns  which  support  their  own  poor, 
though  such  moneys  were  first  paid  to 
the  commissioners  for  licenses  by  resi- 
dents of  such  towns.  They  must  pay 
to  the  county  superintendents  of  poor, 
who  are  authorized  to  draw  on  them 
therefor,  (i  R.  S.,  617,  §  16,  subd.  9.) 
People  V.  Harris,  16  How.  (N.  Y.)  Pr. 
256. 

The  fact  that  the  constitution  of 
Mississippi  recognizes  the  policy  of 
general  laws  for  granting  licenses  to 
sell  liquors  by  devoting  revenues  de- 
rived from  such  sources  to  the  support 
of  common  schools  cannot  be  held  to 
prevent  change  of  the  conditions  recog- 
nized, and  does  not  establish  any  policy 


in  respect  to  such  licenses.  Lemon  v. 
Peyton,  64  Miss.  161. 

City  authorities,  in  Nebraska,  are 
not  empowered  to  dispose  of  money 
paid  into  the  treasury  as  a  fee  for  ob- 
taining a  license  until  the  license  for 
which  it  is  paid  has  been  issued.  State 
V.  Mayor  etc.  of  Lincoln,  6  Neb.  12. 

Where  a  city  requires  an  applicant 
for  license  to  pay  to  the  city  treasurer 
$1,000,  one  half  of  which  sum  to  be 
paid  to  the  «chool  district  in  which  the 
city  is  situated,  and  the  other  half  to  be 
retained  by  the  city  as  an  occupation 
tax  on  saloon  keepers,  since  the  entire 
sum  of  $1,000  is  required  to  be  paid  as 
a  condition  of  obtaining  a  license,  it  is 
license  money  and  not  a  tax,  and  under 
the  provisions  of  ^  1;,  art.  8,  of  the  con- 
stitution, belonging  to  the  school  district. 
State  V.  Wilcox,  17  Neb.  219. 

Inebriates'  Home. — The  treasurer  of 
the  Inebriates'  Home  of  King's  county 
is  entitled  to  twelve  per  cent,  of  the 
excise  money  collected  by  the  Brook- 
lyn board  of  police  and  excise  (L. 
1873,  ch.  687,  §  3;  L,  1872,  ch.  687, 
§  i;  55  N.  Y.  180);  and  mandamus  is- 
sues to  compel  payment.  People  ex 
rel.  Buckley  v.  Board  of  Police  and  Ex- 
cise of  Brooklyn,  63  N.  Y..  623. 

1.  Anderson  v.  Brewster,  44  Ohio 
St.  576. 

2.  Finn  v.  Haynes,  37  Mich.  63. 
Action  to  Restrain  Collection. — It  has 

been  said  that  under  a  statute  pro- 
viding that  courts  of  chancery  shall 
have  jurisdiction  of  suits  to  restrain  the 
collection  of  taxes  levied  or  attempted 
to  be  collected  without  authority  of 
law,  such  court  has  jurisdiction  of  a 
suit  by  a  saloon  keeper  to  restrain  the 
collection  of  the  license  tax  on  his  busi- 
ness for  the  privilege  of  retailing,  im- 
posed by  the  statute.  Portwood  v.  Bas- 
kett,  64  Miss.  213. 

An  act  of  the  legistature  of  Texas, 
entitled  "An  act  regulating  taxation," 
approved  June  3rd,  1873,  provides  in  its 
third  section  that  "there  shall  be  levied 
on  and  collected  from  every  firm  or  as- 
sociation of  persons  .  .  .  pursuing 
the  occupation  of  selling  spirituous, 
vinous,  malt,  and  other  intoxicating 
liquors  in  quantities  less  than  one 
■2 
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/.  Recovery  of  Illegal  or  Excessive  Licenses.— One 
who  voluntarily  pays  for  a  license  to  sell  intoxicating  liquors 
more  than  is  required  by  municipal  charter  or  by   statute  cannot 


quart,  $200;  in  quantities  of  a  quart  and 
less  than  ten  gallons,  $100;  provided 
that  this  section  shall  not  be  so  con- 
strued as  to  include  any  wines  or  beer 
manufactured  in  this  State."  A,  who 
was  pursuing  in  that  State  "the  occu- 
pation of  selling  spirituous,  vinous, 
malt,  and  other  intoxicating  liquors  in 
quantities  less  than  one  quart,"  filed  his 
petition  setting  forth  that  the  wines 
and  beer  which  he  was  selling  were  the 
manufacture,  not  of  that  State  but  of 
other  States  and  of  foreign  nations,  and 
praying  that  the  county  treasurer  be 
enjoined  from  collecting  the  tax  im- 
posed by  said  act  of  1873,  on  the  ground 
of  its  repugnance  to  the  constitution  of 
the  United  States.  Held,  that  as  he 
was  also  engaged  in  selling  other  liq- 
uors the  injunction  was  properly  re- 
fused. Tiernan  v.  Rinker,  102  U.  S. 
123. 

Actions  and  Proceedings  to  Kecover 
Unpaid  Taxes  — The  board  of  supervis- 
ors of  a  county  has  authority  to  ap- 
point an  agent  to  collect  the  license 
taxes  imposed  by  an  ordinance  upon 
the  business  of  selling  liquors  at  retail, 
to  fix  the  coiripensation  to  be  paid  him 
therefor,  and  to  empower  him  to  direct 
actions  against  persons  failing  to  pro- 
cure licenses.  Amador  County  v.  Ken- 
nedy, 70  Cal.  458;  Re  Lawrence,  69 
Cal.  608. 

A  suit  for  tbe  recovery  of  sums  due 
for  license  tax,  in  Texas,  should  be 
brought  in  the  name  of  the  State. 
Whether  it  can  be  brought  in  the  name 
of  the  governor,  qucere.  Aulainer  v. 
Governor,  i  Tex.  653. 

In  a  suit  by  the  State  against  a  drug- 
gist to  collect  a  tax  imposed  by  law 
upon  retail  liquor  dealers,  the  sale  of 
liquors  without  a  license  being  a  mis- 
demeanor, the  defendant  cannot  refuse 
to  testify  as  to  the  sales  made  by  him 
on  the  ground  that  he  would  criminate 
himself,  when  the  prosecution  for  the 
misdemeanor  involved  in  such  sale  is 
barred  by  the  statute  of  limitations. 
State  V.  Wharton,  85  Tenn.  449. 

The  indictment  alleged  both  the 
amount  of  the  occupation  tax  due  the 
State  and  the  amount  of  the  tax  due 
the  county  of  H.  The  prosecution 
failed,  on  the  trial,  to  prove  that  the 
county  of  H  had  levied  an  occupation 
tax   upon    liquor    dealers.    The    trial 
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court  instructed  the  jury  that  the  prose- 
cution could  be  maintained  only 
for  the  amount  of  taxes  due  the 
State,  and  the  verdict  of  the 
jury  was  in  accordance  with  the  in- 
struction, ^he  defence  contended  that 
in  order  to  sustain  a  conviction  it  was 
incumbent  on  the  State  to  prove  both 
allegations,  and  asked  a  special  charge 
to  that  effect,  which  was  refused.  Held. 
that  the  charge  as  given  by  the  court 
was  correct,  and  the  special  charge  was 
properly  refused.  Mansfield  v.  State, 
17  Te-x.  App.  468. 

Refunding  Moneys  Collected.  — Where 
a  license  is  cancelled  the  court  should 
direct  repaj'ment  fro  tanto  of  the 
amount  paid  for  the  same  for  the  unex- 
pired term.  Lydick  v.  Korner,  1 5  Neb. 
i;oo. 

Where  a  party  receives  a  license  to 
keep  a  dram  shop,  and  pays  it,  the  city 
cannot,  by  repudiating  the  act  of  the 
officer  who  issued  the  license,  maintain 
an  action  against  the  said  party  with- 
out returning  the  money  paid  for  the 
license.  M  artel  v.  East  St.  Louis,  94 
111.  67. 

Where,  on  taking  out  a  license  for  the 
sale  of  liquor,  the  dealer  paid  therefor, 
which  he  was  not  bound  to  do  until  the 
expiration  of  the  time  for  taking  an  ap- 
peal, and  upon  appeal  the  license  was 
refused,  held,  that  the  county  was  not 
bound  to  refund  any  part  of  the  money. 
Monroe  County  Commrs.  v.  Kreuger, 
88Ind.  231. 

Where  a  remonstrance  against  a 
liquor  license  was  overruled  by  the  city 
council,  the  amount  paid,  and  license 
issued,  no  appeal  having  been  taken  in 
a  reasonable  time,  and  subsequently  the 
license  was  cancelled  by  the  district 
court;  held,  that  the  treasurer  was 
not  liable  to  refund  the  money.  Lydick 
V.  Korner,  15  Neb.  500. 

Cancellation  of  License — Liability  of 
Treasurer.  —  Where  a  remonstrance 
against  issuing  a  license  to  sell  liquor 
was  overruled  by  a  city  council,  the 
amount  required  for  the  license  paid  to 
the  city  treasurer,  and  no  appeal  having 
been  taken  within  a  reasonable  time, 
and  license  issued;  held,  that  the  sub- 
sequent cancellation  of  the  license  by 
the  district  court,  the  money  having 
been  paid  into  the  treasury  did  not  ren- 
der tfie  treasurer  liable  for  the  repay- 
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recover  back  the  overplus  }  but  where  the  amount  is  paid  under 
protest  it  may  be  recovered  back  in  an  action  brought  for  that  pur- 
pose.* ' 

20.  Revocation. — a.  What  Acts  or  Violations  Will  Work. 
- — The  authorities  granting  a  Hcense  to  sell  intoxicating  liquors 
have  power  to  revoke  the  same  for  cause  ;*  therefore  a  licensee  is 
bound  at  his  peril  to  keep  within  the  term  of  his   license.*     A  re- 


ment  of  the  money.  Lydick  v.  Korner, 
15  Neb.  500. 

1.  Coramrs.  of  Thomson  v.  Norris, 
62  Ga.  538  linniting  Callawaj'  v.  Mil- 
ledgeville,  48  Ga.  309;  Town  of  Sulli- 
van V.  McCammon,  51  Ind.  264;  Town 
of  Ligonier  v.  Ackerman,  46  Ind.  552 ; 
s.  c,  15  Am.  Rep.  323;  Emery  x\ 
Lowell,  127  Mass.  138;  Trainor  v. 
Multnomah  Co.,  2  Oreg.  214;  Custin  i'. 
City  of  Viroqua,  67  Wis.  314.  See 
Woodburn  v.  Stout,  28  Ind.  77;  Jacobs 
V.  Morange,  47  N.  Y.  57;  Doll  1:1.  Earle 
65  Barb.  (N.  Y.)  298;  aif'g  59  N.  Y., 
638;  Gilson  V.  Bingham,  43  Vt.  410;  s. 
c,  5  Am.  Rep.  289;  Knox  v.  Lee,  79  U. 
S.  457;  Bank  of  United  States  v,  Dan- 
iel, 37  U.  S.  32. 

Wbere  an  excessive  license  fee  has 
been  demanded  under  a  misapprehen- 
sion of  the  law  and  has  been  voluntarily 
paid,  the  mere  fact  that  the  business 
necessities  of  the  plaintiff  compelled 
him  to  pay  the  excessive  license  does 
not  alter  the  voluntary  character  of  the 
payment  so  as  to  authorize  him  to  re- 
cover back  the  excess.  Custin  v.  City 
of  Viroqua,  67  Wis.  314. 

Where  a  town  in  good  faith  adopted 
an  ordinance  requiring  a  license  to 
be  obtained  for  the  retail  of  intoxi- 
cating liquors,  in  pursuance  of  the 
amendatory  act  of  the  legislature,  of 
March  nth,  1867  (Acts  1867,  p.  220), 
a  person  who  applied  for  license,  and 
received  and  paid  for  the  same  cannot  re- 
cover back  the  money  thus  paid, although 
the  act  of  the  legislature,  and  the  ordi- 
nances of  the  town  thereunder,  are  in- 
valid. Town  of  Ligonier  v.  Ackerman, 
46  Ind.  552. 

A  village  board,  in  good  faith,  but 
under  a  misapprehension  of  the  law, 
demanded  from  plaintiff  an  excessive 
sum  for  an  excise  license,  which  he  paid 
without  any  force  or  coercion  on  the 
part  of  the  village.  Held,  that  he  could 
not  recover  back  the  excess.  Custin  v. 
Viroqua,  67  Wis.  314. 

A  complaint  against  a  town  to  re- 
cover money  paid  by  the  plaintiff  to 
the  defendant  for  a  license  to  sell  in- 
toxicating liquors,  in   compliance  with 


an  invalid  ordinance  of  the  town, 
adopted  in  pursuance  of  an  invalid  act 
for  the  legislature,  must  show  that  the 
money  was  not  voluntarily  paid.  Town 
of  Sullivan  v.  McCammon,  51  Ind. 
264. 

But  where  the  mayor  of  an  ancient 
borough, in  which  he  was  also  a  justice  of 
the  peace,  took  a  fee  of  4s.  from  a  publi- 
can resident  within  the  borough  for  re- 
newing his  annual  license, and  though  for 
fifty-seven  years  a  similar  fee  had  been 
uniformly  received  by  the  mayor  for 
the  time  being,  from  every  publican 
within  the  borough  applying  to  renew 
his  license;  held,  that  such  fee  was 
illegal,  and  might  be  recovered  as 
money  had  and  received,  and  the  pay- 
ment could  not  be  considered  as  volun- 
tary, so  as  to  preclude  the  party  from 
recovering.  Morgan  v.  Palmer,  4  D. 
&  R.  283';  s.  u.,  2  B.  &  C.  729. 

2.  Catoir  v.  Watterson,  38  Ohio  St. 
319.  See  Emerj'  v.  Lowell,  127  Mass. 
138;  Stephan  v.  Daniels,  27  Ohio  St. 
527;  Baker  71.   Cincinnati,    11   Ohio  St 

534- 

A  person  engaged  in  the  traffic  in  in- 
toxicating liquors  whb,  under  protest, 
paid  into  the  county  treasury  the  sum 
required  of  a  dealer  in  liquors  by  the 
terms  of  the  act  of  April  5th,  1882, 
"more  effectually  to  provide  against  the 
evils  resulting  from  the  traffic  in  intoxi- 
cating liquors"  (79  Ohio  L.  66),  may 
maintain  an  action  to  recover  back  the 
sum  so  paid.  Catoir  v.  Watterson,  38 
Ohio  St.  319. 

3.  Davis  V.  Com.,  75  Va.  944.  Com- 
pare Kostler  v.  Board  of  Excise  of  New 
York,  N.  Y.  Dailv  Reg.,  March  19th, 
1886. 

4.  Com.  V.  Julius,  143  Mass.  132.  See 
Com.  V.  Ferenden,  148  Mass.  28;  Com. 
V.  Uhrig,  138  Mass.  492;  Roberge  v. 
Burnham,  124  Mass.  277;  Com.  ■6. 
Finnegan,  124  Mass.  324;  Comr'T'.  Em- 
mons, 98  Mass.  6 

Where  the  license  requires  the  closing 
of  entrances  elsewhere  than  on  the 
public  street  it  is  forfeited  by  keeping 
opened  a  rear  door  to  a  driveway. 
Cora.  V.  Ferenden,  148  Mass.  28.  , 
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moval  from  the  district,^  and  a  conviction  of  an  offence  against 
the  law  will  work  a  forfeiture  of  the  license  ;*  but  it  seems  that 
under  a  statute  providing  for  a  revocation  of  a  license,  after  "a 
conviction  or  judgment"  has  been  obtained  against  a  licensee  for 
a  penalty  given  by  the  act  or  upon  his  bond,  this  provision 
applies   only  when    there   has   been    a   recovery  in    a   civil   pro- 


1.  A  person  who  obtained  a  permit 
to  sell  intoxicating  liquors,  under  the 
act  to  regulate  intoxicating  liquors 
(Acts  1873,  p.  151),  and  who 
afterwards  voluntarily  removed  from 
the  State,  by  the  act  of  removal 
forfeits  and  abandons  his  rights 
under  the  permit,  and  cannot  thereafter 
continue  the  business  by  means  of  an 
agent.  The  permit  is  forfeited  by  the 
holder  Tjecause  he  has  ceased  to  possess 
the  required  qualification  of  residence. 
And  having  been  abandoned  and  for- 
feited by  the  principal,  to  whom  it  was 
granted,  it  is  no  protection  to  one  who 
claims  to  act  as  his  agent  in  selling  in- 
toxicating liquors.  Krant  v.  State,  47 
Ind.  519. 

Under  the  statutes  of  Alabama,  the 
removal  of  a  licensed  retailer  of  spiritu- 
ous liquors  to  another  county  does  not 
abrogate  his  license,  or  render  his  clerk 
or  agent  liable  to  an  indictment  for  sell- 
ing without  license  for  continuing  his 
premises  after  such  removal.  37  Ala. 
151.  See  Long  v.  State,  27  Ala.  36; 
Thompson  v.  State,  i  Ala.  (S.  C.)  58. 

2.  Ballentine  v.  State,  48'  Ark.  45; 
Hildreth  v.  Crawford,  65  Iowa  339; 
Ottumwa  V.  Schaub,  52  Iowa  515;  Mar- 
tin V.  State,  23  Neb.  371;  People  v. 
Meyers,  95  N.  Y.  223;  s.  c,  2  N.  Y. 
Crim.  Rep.  128;  Fincke  v.  Police 
Commissioners,  66  How.  (N.  Y.)  Pr. 
318;  People  V.  Tighe,  5  Hun  (N.  Y.) 
25;  People  V.  Wright,  3  Hun  (N.  Y.) 
306;  s.  c,  sT.  &    C.   (N.  Y.)  518. 

For  the  violation  of  an  ordinance 
under  which  a  liquor  license  wasfgranted, 
the  city  may  cause  the  license  to  be 
forfeited.  Ottumwa  v.  Schaub,  52 
Iowa  515. 

Under  that  statute  relating  to  cities 
of  the  first  class,  it  is  the  duty  of  the 
mayor  and  council  to  revoke  a  license 
granted  for  the  sale  of  liquors,  upon 
conviction  of  the  licensee  of  a  violation 
of  any  law  pertaining  thereto,  and 
where  the  fact  of  such  conviction  was 
certified  by  a  police  judge  to  the  mayor 
and  council,  they  are  bound  to  revoke 
such  license,  and  may  do  so  bj'  resolu- 
tion, instead  of  by  ordinance,  without 
giving  notice  of  the  proposed  action  to 


the  licensee.     Martin  v.  State,  23  Neb. 

371- 

It  is  competent  for  the  legislature  to 
pass  an  amendatory  law  providing  that 
a  conviction  for  a  violation  of  any  pro- 
vision of  the  act  amended  by  any  per- 
son or  at  any  place  licensed  as  therein 
provided  shall  forfeit  the  license  and 
authorize  the  board  of  commissioners 
upon  being  notified  of  a  violation  of 
any  such  provision  to  cancel  or  revoke 
the  license.  People  v.  Meyers,  95  N. 
Y.  223. 

Under  the  provision  of  the  Excise  act 
of  1873  (§  4,  ch.  549,  Laws  of  1873), 
which  provides  that  a  conviction  for  a 
violation  of  any  provision  of  said  act, 
or  of  the  acts  thereby  amended,  by  any 
person  or  at  any  place  licensed  as 
therein  provided,  shall  forfeit  the 
license,  and  authorizes  the  board  of  ex- 
cise, upon  being  satisfied  of  a  violation 
of  any  such  provision,  to  cancel  and  re- 
voke the  license,  a  conviction  of  a  bar 
tender  of  a  licensed  person  for  an 
offence  under  the  act,  committed  at  the 
place  licensed,  operates  if  so  facto  to 
annul  the  license.  The  act  casts  upon 
the  licensee  the  necessity,  in  order  to 
protect  himself  in  the  enjoyment  of  his 
license,  of  seeing  to  it  that  no  violation 
shall  be  committed  upon  the  licensed 
premises;  and  he  may  not  claim  that 
the  offence  was  committed  without  his 
knowledge  or  consent.  People  v.  Mey- 
ers, 95  N.  Y.  223 

Whether  a  license  by  the  board  of 
commissioners  of  excise  in  the  city  of 
New  York,  to  a  tavern  keeper,  is  ipso 
facto  revoked  by  the  conviction  of  an 
employe  of  the  licensee  in  the  court  of 
special  sessions  for  unlawfully  selling 
liquor  on  Sunday,  in  violation  of  L. 
1873,  ch.  549,  §  4,  query  distinguishing 
People  V.  Tighe,  5  Hun  (N.  Y.)  25. 
Fincke  v.  Police  Commissioners,  66 
How.  (N.  Y.)  Pr.  318. 

Where  a,  dram  shop  keeper  is  con- 
victed by  a  jury  of  violating  his  li- 
cense, whether  he  is  keeping  for  him- 
self alone  or  in  copartnership  with  an- 
other, the  license  should  be  declared 
forfeited,  whether  it  was  issued  in  his 
name  or  another's.    The  forfeiture  of  a 
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ceeding,    and  does   not  include    the  case  of  a  conviction  upon 
indictment.^ 

b.  Legislative  Power  to  Revoke  a  '  License. — Licenses 
granted  for  the  sale  of  intoxicating  liquors  upon  fees  paid  therefor 
form  a  part  of  the  internal  police  system  of  the  State,  and  are 
granted  in  the  exercise  of  the  police  power  of  the  State  and  may 
at  any  time  be  revoked  by  the  legislative  authorit)'.* 

c.  License  Not  a  Contract  Right. — A  license  to  sell  liquors 
is  not  a  contract  which  may  not  be  taken  away  by  a  legislative  act 
or  by  a  town  ordinance.^ 


dram  shop  keeper's  license  for  permit- 
ting gaming  in  his  dram  shop  is  a  con- 
sequence of  his  conviction.  The  jury 
have  nothing  to  do  with  it  and  are  not 
instructed  about  it.  Ballentine  v.  State, 
48  Ark.  45. 

Permitting  Gaming  on  FremUes. — On 
the  trial  of  an  indictment  for  permit- 
ting gaming  in  defendant's  dram  shop 
or  grocery,  the  testimony  tending  to 
show  that  the  defendant  was  the  real 
party  in  interest,  although  the  license 
to  carry  on  the  business  was  issued  to 
another,  the  court  held  that  a  judgment 
declaring  the  license  forfeited  was 
proper,  no  matter  in  whose  name  it 
was  written.  Ballentine  v.  State,  48 
Ark.  45;  Brockway  v.  State,  36  Ark. 
629. 

1.  People  V.  Meyers,  95  N.  Y.  223; 
s.  c,  2  N.  Y.  Grim.  Rep.  128;  citing 
People  V.  Tighe,  5  Hun  (N.  Y.)  25. 

2.  La  Croix  v.  County  Commrs.,  50 
Conn.  321;  s.  c,  47  Am.  Rep.- 648; 
State  V.  Woodward,  89  Ind.  no;  s.  c, 
46  Am.  Rep.  160;  Kellum  v.  State,  66 
Ind.  588;  Columbus  w.Cutcomp,  61  Iowa 
672;  Fell  V.  State,  42  Md.  71;  s.  c.',  20 
Am.  Rep.  83;  Calder  v.  Kurby,  71 
Mass.  (5  Gray)  397;  Moore  v.  State,  48 
Miss.  147;  s.  c,  12  Am.  Rep.  367;  Mis- 
sissippi Soc.  etc.  V.  Musgrove,  44  Miss. 
820;  s.  c,  7  Am.  Rep.  723;  State  v. 
Holmes,  38  N.  H.  225;  People  v.  Board 
of  Commrs.  of  Police  and  Excise,  59 
N.  Y.  92;  Metropolitan  Board  of  Ex- 
cise V.  Barrie,  34  N.  Y.  657;  People  v. 
Wright,  3  Hun  (N.  Y.)  306;  s.  c,  5  T. 
&C.  (N.Y.)  518;  Sights  V.  Yarnalls, 
12  Gratt.  (Va.)  292;  Richland  Co.  v. 
Richland  Center,  59  Wis.  591 ;  s.  c,  29 
Alb.  L.  J.  412;  Stone  v.  Mississippi, 
loi  U.  S.  814;  Beer  Company  v.  Mas- 
sachusetts, 97  U.  S.  25. 

The  county  commissioners  can  take 
cognizance  of  an  application  for  a  re- 
vocation of  a  license,  on  the  ground  of 
a  violation  of  law  by  the  licensee  while 
a    criminal     prosecution     is     pending 


against  the  licensee  for  the  same  viola- 
tion of  law.  La  Croix  v.  Co.  Commrs., 
50  Conn.  321;  s.  c,  47  Am.  Rep.  648. 

Notwitjhstanding  the  Virginia  act  of 
March  30th,  1877,  the  judge  of  the 
busting  court  of  Richmond  has  au- 
thority to  revoke  a  license  given  for 
keeping  a  bar  for  the  sale  of  wine,  etc. 
Hogan  V.  Guigon,  29  Gratt.  (Val)  705. 

The  provision  of  the  Pennsylvania 
act  of  May  13th,  1887  (Pamph.  L.  108), 
known  as  the  Brooks  liquor  law,  rela- 
tive to  the  revocation  of  the  license  of  a 
liquor  dealer,  when  proof  has  been 
made  to  the  court  of  the  violation  of 
any  liquor  law  of  the  commonwealth 
being  imperative,  the  quarter  session 
court  is  not  invested  with  discretionary 
power.  Bosch's  License,  5  Lan.  L.  Rev. 
290. 

Revocation  of  License. — The  legisla- 
ture may  revoke  a  license  granted  for 
the  sale  of  intoxicating  liquors,  and 
revocable  in  terms.  La  Croix  v.  Co. 
Commrs.,  50  Conn.  321;  s.  c,  47  Am. 
Rep.  648. 

Licenses  granted  under  the  New 
York  act  of  1857,  may  be  revoked  by 
legislation.  Metropolitan  Board  of 
Excise  V.  Barfie,  34  N.  Y.  657..  • 

The  ordinance  of  the  city  of  Wheel- 
ing provides  that  the  council  may  at 
anytime  annul  a  license  issued  by  its 
order.  A  fortiori,  where  an  order 
only,  for  a  license  has  passed  the  coun- 
cil, but  no  license  issued,  the  order  may 
be  rescinded.  Sights  v.  Yarnalls,  12 
Gratt.  (Va.)  292. 

3.  License  to  Sell  Liquors  Not  a  Con- 
tract.— A  license  issued  under  the  gen- 
eral statute  to  a  dealer  in  liquors,  is  in 
no  sense  a  contract  between  the  State 
and  the  licensee,  and  it  is  not  protected 
by  the  contract  clauses  of  the  federal 
constitution  and  of  the  constitution  of 
this  State.  It  is  a  mere  permit  and 
can  be  revoked  by  the  legislature  at 
pleasure.     Powell  v.  State,  69  Ala.  10. 

A  license  to  sell  liquors  is  not  a  con- 
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d.  Jurisdiction  and  Discretion  to  Revoke. — A  liquor 
license  not  being  a  contract  may  be  revoked  by  the  authorities 
empowered  ~  to  grant  licenses,  if  good  and  sufficient  cause  be 
shown.* 

e.  Proceedings  and  Proof,  etc. — A  board  of  excise  com- 
missioners, or  other  body  revoking  a  license  granted  by  them,  are 
not  restricted  to  the  formal  proceedings,  and  full  evidence  requi- 
site to  a  judicial  act  affecting  life,  liberty,  or  property.*  And 
while  such  tribunals  are  not  warranted  in  judicating  a  forfeiture  of 
the  license  without  legal  proof,*  yet  the  statute  does  not  require 
the  same  strictness  by  want  of  proof  in  such  a  proceeding  as  is 
required  in  an  action  of  special  proceeding  in  court.*  Such  proceed- 


tract  vesting  in  {he  licensee  riglits  wiiich 
the  State  may  not  take  away.  Accord- 
ingly, where  a  license  was  granted  to 
sell  ale,  wine  and  beer,  under  an  exist- 
ing ordinance  of  an  incorporated  town, 
itwas  competent  for  the  town  to  abro- 
gate the  license,  before  its  term  had  ex- 
pired, by  another  ordinance  pro- 
hibiting the  sale  of  ale,  wine  and  beer, 
and  the  license  was  no  defence  to  a 
prosecution  for  a  violation  of  the  new 
ordinance.  Columbus  city  v.  Cutcomp, 
6i  Iowa  672. 

1.  See  La  Croix  v.  County  Commrs., 
50  Conn.  321;  s.  c,  47  Am.  Rep.  648; 
Hogan  V.  Guigon,  2g  Gratt.  (Va.)  705; 
Bosch's  Case,  5  Lan.  L.  Rev.  290. 

Number  of  Offences  Necessary. — It  is 
said  in  the  case  of  Hildreth  v.  Craw- 
ford, 65  Iowa  339,  that  under  the  Iowa 
statute  "to  regulate  the  practice  of 
pharmacy,"  a  license  may  be  revoked 
for  a,single  unlawful  sale  of  intoxicat- 
ing liquors. 

In  proceedings  before  excise  com- 
missioners, under  the  New  York  stat- 
ute (L.  1873,  ch.  549),  to  annul  a 
license  for  the  sale  of  intoxicating  liq- 
uors, the  determination  of  two  of  these 
commissioners  is  eifectual,  where  it  ap- 
pears that  the  third  had  notice  of  the  time 
and  place  to  which  the  hearing  was 
adjourned,  by  having  participated  in  the 
making  of  the  order  for  adjournment. 
People  V.  Haughton,  41  Hun  (N.  Y.) 
558;  s.  c,  4  N.  Y.  St.  Rep.  78. 

2.  People  ex  rel.  Weller  v.  Wright,  3 
Hun  (N.  Y.)  306;  s.  c,  5  .T.  &  C.  fN. 
Y.)  518;  People  V.  Jones,  54  Barb.  311, 
315;  People  V.  Norton,  7  Barb.  (N.  Y.) 
477;  Ex  parte  Persons,  i  Hill  (N.  Y.) 
655;  People  ex  rel.  Kimball  v.  Haugh- 
ton, 41  Hun  (N.  Y.)  558;  s.  c,  25N.Y. 
Week.  Dig.  15. 

The  statute  does  not  require  tlie  same 
strictness  by  way  of  proof  to  support 


an  order  revoking  a  license  made  by 
the  excise  commissioners  of  the  city  in 
a  proceeding  before  them  for  that  pur- 
pose, as  is  required  in  an  action  or 
special  proceeding  in  court.  Such  a 
proceeding  before  the  commissioners  is 
destined  to  be  summary,  and  all  that 
has  been  required  is  that  the  commis- 
sioners should  become  satisfied  of  the 
existence  of  the  facts  necessary  to  war- 
rant a  revocation  of  the  license  by 
such  reliable  information  as  they  may 
be  able  to  obtain,  establishing  it  to  a 
reasonable  certainty.  People  ex  rel. 
Kimball  v.  Haughton,  41  Hun  (N.  Y.) 
558;  s.  c,  25  N.  Y.  Week.  Dig.  15. 

Where  upon  the  hearing  of  the  board 
of  excise  to  revoke  a  license,  the  wit- 
nesses on  the  part  of  the  complain"- 
ants  where  examined  upon  oath  against 
the  objection  of  the  relator,  who  did 
not  ask  that  any  person  be  examined 
in  his  behalf  either  with  or  without 
oath,  it  was  held,  that  even  if  a  board 
had  not  povifer  to  administer,  oaths,  as 
such,  as  the  information  was  before 
them  and  satisfied  them  that  the  relator 
had  violated  the  law,  it  was  their  duty 
to  revoke  the  license.  People  v.  Delhi 
Commrs.  of  Excise,  3  Hun  (N.  Y.) 
306. 

3.  Forfeiture  of  License. — The  jus- 
tices are  not  warranted  in  adjudicat- 
ing a  forfeiture  of  the  license  without 
legal  proof  of  a  former  conviction;  a 
mere  reference  to  the  records  of  the 
petty  sessions  where  former  convictions 
were  entered,  will  not  suffice.  Crosse. 
Watts,  13  C.  B.,  N.  S.  239. 

4.  People  ex  rel.  Kimball  v.  Haugh- 
ton, 41  Hun  (N.  Y.)  558;  a.  I..,  25  N.  Y. 
Week.  Dig.  15.         • 

Proceedings  Summary. — The  proceed- 
ing is  defined  to  be  summary',  and  to 
depend  upon  such  reliable  informa- 
tion as  may  be  obtainable  to  a  reason- 
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ing  must  be  founded  upon  a  complaint*  made  to  the  licensing 
board.*     Such  complaint  need  not  be  in  writing.^ 

A  proceeding  to  revoke  a  license  granted  for  the  sale  of  intoxi- 
cating liquors  may  be  heard  and  determined  by  the  court  without 
a  jury  ;*  but  to  give  such  court  jurisdiction  of  the  case,  the  Hcense 
complained  of  must  be  notified.^  But  a  defendant  whose  license 
has  been  revoked  cannot  defend  against  a  complaint  for  unlaw- 


able  certainty  establishing  the  existence 
of  the  necessary  facts.  People  ex  rel. 
Kimball  v.  Haughton,  41  Hun  (N.  Y.) 
558;  s.  c,  25  N.  Y.  Week.  Dig.  15. 

1.  A  Violation  of  the  Law  under  which 
the  license  has  been  granted  cannot 
be  enquired  into  by  presentment  and 
indictment,  and  in  Maryland  it  is  said 
that  the  circuit  court  and  criminal 
court  of  Baltimore  shall  take  cogni- 
zance thereof  on  application  or  remon- 
strance, and  may  withdraw  the  license 
of  persons  complained  of,  and  shall  ex- 
ercise a  sound  discretion  relative  there- 
to.    Downs  V.  State,  19  Md.  571. 

2.  State  V.  Lamos,  26  Me.  258. 

Knowledge  of  Board. — It  is  not  suffi- 
cient to  authorize  the  board  to  issue  a 
warrant  that  the  matter  complained  of 
has  come  to  their  personal  knowledge. 
State  V.  Lamos.  26  Me.  258. 

3.  Com.  V.  Hamer,  128  Mass.  76. 
Form    of   Complaint. — It    is    said   in 

State  1).  Lamos,  26  Me.  258,  that  al- 
though the  complaint  need  not  be  in 
writing  to  authorize  the  issuing  of  the 
warrant,  yet  before  notice  to  the  party 
accused  can  be  given,  the  complaint- 
should  be  reduced  to  writing,  and  the 
matter  complained  of  specifically  al- 
leged, that  he  may  know  what  he  is  re- 
quired to  answer. 

Contents  of  Complaint.  —  Under  the 
Indiana  statute  in  a  proceeding  to 
forfeit  a  liquor  license,  for  keeping  a 
disorderly  house,  an  information  must 
aver  and  prove  the  existence  of  the 
license.    Brubaker  v.  State,  8q  Ind.  577. 

4.  State  v'.  Schmitdz,  65  Iowa  556. 
Discretion  of  Commissioners. — -While 

commissioners  of  excise  have  a  degree 
of  discretion  as  to  the  order  and  time 
of  the  trial  of  cases  coming  under 
their  jurisdiction,  they  have  no  right  to 
refuse  to  try  a  class  of  cases  presented 
because  they  question  the  propriety  of 
enforcing  the  law  therein;  and  if  the 
evidence  producefl  satisiies  them  that 
the  charges  are  true,  the  license  should 
be  revoked,  even  though  the  complain- 
ant's character  and  motives  may  not  be 
above  reproach,  and  even  if  the  wit- 


nesses obtain  their  knowledge  by  enter- 
ing the  saloons  through  the  back  doors, 
and  purchasing  the  liquor  with  the  in- 
tention of  preferring  complaints.  Peo- 
ple v.  Becker,  3  N.  Y.  St.  Rep.  202. 

Statutory  Construction.  —  An  act 
which  inflicts  upon  a  licensed  retailer 
by  small  measure,  who  shall  be. con- 
victed of  selling  spirituous  liquors  to 
persons  designated,  the  forfeiture  of 
his  license,  etc.,  applies  to  those  who 
are  retailers  at  the  time  of  the  offence 
committed,  and  not  at  the  time  of  the 
trial ;  and  the  fact  of  their  being  such 
retailers  is  not  to  be  ascertained  on  affi- 
davits or  otherwise  by  the  court,  but 
must  be  averred  in  the  indictment  and 
confessed,  or  found  by  the  verdict  of  a 
jury.  State  i".  Plunket,  i  Ired.  (N.  C), 
L.  115. 

5.  Plummer  v.  Com.,  i  Bush  (Ky.) 
26;  Young  V.  Blaisdell,  138  Mass.  344; 
Com.  v.  Hamer,  128  Mass.  76;  People 
ex  rel.  Kimball  v.  Haughton,  41  Hun 
(N.  Y.)  558;  s.  c,  25  N.  Y.  Week.  Dig. 
15;  Gaertner  v.  Fond  du  Lac,  34  Wis. 
497.     See  Com.  v.  Wall,  145  Mass.  216. 

An  Order  of  Court  suspending  the  li- 
cense without  requiring  the  licensee  to 
appear  and  show  cause  why  it  should 
not  be  sustained  as  required  by  statute, 
is  void.  Plummer  v.  Com.,  i  Bush 
(Ky.)  26. 

Notice  to  Licensee  —  Presumption. — 
It  is  said  in  Young  v.  Blaisdell,  138 
Mass.  344,  that  the  law  may  provide 
for  the  revocation  of  a  liquor  license  on 
an  application  of  the  owner  of  real  es- 
tate adjoining  the  premises  where  the- 
license  is  to  be  exercised,  and  if  a  hear- 
ing is  provided  for,  it  is  implied  that 
the  licensee  is  to  be  notified,  arid  the 
law  cannot  be  objected  to  for  want  of 
a  provision  for  notice. 

The  same  court  say,  in  Com.  v.  Ha- 
mer, 128  Mass.  76,  that  under  the  Massa- 
chusetts statute  authorizing  the  mayor 
and  aldermen  of  a  city,  by  whom  a 
license  to  sell  intoxicating  liquors  has 
been  issued,  to  declare  a  license  for- 
feited upon  satisfactory  proof  to  them 
upon  a  violation  of  its  conditions,  aftei; 
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fully  keeping  liquors,  upon  the  ground  that  he  had  no  opportu- 
nity to  be, heard  upon  the  revocation.^ 

/.  Review  ;  Appeal. — Appeal  lies  from  error  in  the  hearing  and 
determining  of  a  proceeding  to  revoke  a  permit  granted  by  the 
■proper  body  for  the  sale  of  intoxicating  liquors.^ 

21.  Bonds;  Action  on. —a.  Necessity  OF;  Who  Must  Give. 
The  giving  of  the  bonds  required  by  the  excise  law  is  an  essential 
condition  precedent  to  the  issuing  of  a  license  to  sell  intoxicating 
liquors;  and  all  licenses  granted  without  such  bonds  being  given 
are  no  protection  to  the  licensees.* 


a  notice  to  the  licensee  and  reasonable 
opportunity  for  him  to  be  heard  by 
them,  a  licensee  can  be  convicted  of 
keeping  intoxicating  liquors  for  sale  in 
violation  of  law  upon  the  production  of 
the  record  showing  that  before  the  day 
named  in  the  complaint  the  board  de- 
clared his  license  forfeited,  after  a  hear- 
ing on  a  verbal  complaint  made  to  the 
board,  the  licensee  being  present  virith 
counsel,  and  after  a  finding  that  he  had 
violated  the  provisions  of  his  license. 

Opportunity  to  be  Heard — Illness  of 
Defendant. — The  defendant  in  a  pros- 
ecution for  illegally  keeping  liquors 
contended  that  the  revocation  of  his 
license  by  the  board  of  aldermen  was 
invalid,  because  he  was  not  given 
an  opportunity  to  be  heard  upon  the 
question  of  revocation,  he  being  unable 
to  attend  the  hearing  before  the  board 
of  aldermen  by  reason  of  the  illness, 
and  the  board  refusing  to  grant  a  con- 
tinuance for  that  reason.  The  court 
held  that  the  acts  of  the  board  of  alder- 
men could  not  be  reviewed  in  a  pro- 
ceeding in  which  it  was  not  a  party. 
Com.  V.  Wall,  145  Mass.  216. 

Notice — Service  and  Waiver  of  Ob- 
jection.— The  objection  to  the  power 
of  the  excise  commissioners  of  the 
city  of  New  York  to  revoke  a  li- 
cense founded  upon  the  ground  that 
the  summons  to  appear  before  the  com- 
missioner was  not  served  upon  the 
licensee  himself,  but  upon  the  person 
who  in  his  absence  was  found  in  the 
possession  and  control  of  his  establish- 
ment, was  obviated  by  the  appearance 
of  the  licensee  by  attorney  upon  the  re- 
turn of  the  summons  moving  for  and 
obtaining  an  adjournment  of  the  pro- 
ceeding without  taking  objection  for 
want  of  reasonable  ser\;ice.  People  ex 
rel.  Kimball  v.  Haughton,  41  Hun  (N. 
Y.)  558;  s.c,  25N.Y.Week.  Dig.  15. 

1.  Com.  .t;.  Wall,  145  "Mass.  216. 

Costa  of  Proceedings. — Upon  proceed- 
ing to  revoke  a  license  there  can  be  no 


judgment  for  costs,  and  the  petitioner 
and  respondent  each  must  bear  their 
■own  costs.  Young  v.  Blaisdell,  138 
Mass.  344;  Chesney's  License,  2  Pa. 
Co.  Ct.  474. 

2.  State  V.  Schmidtz,  65  Iowa  556. 
Certiorari  is  Not  the  Proper  Kemedy. 

— State  V.  Schmitdz,  65  Iowa  556. 

However,  supreme  court  of  Wiscon- 
sin, in  the  case  of  Gaertner  v.  Fond  du 
Lac,  34  Wis.  497,  say  that  ii  the  act  in 
revokiijg  a  liquor  license  upon  charges, 
without  giving  the  licensee  notice  and 
an  opportunity  to  be  heard,  be  without 
authority  (as  it  seems  such  act  would 
be)  if  the  proper  remedy  of  the  party- 
aggrieved  would  be  by  certiorari  and 
not  by  injunction. 

Appeal. — However;  it  is  said  by  the 
supreme  judicial  court  of  Massachu- 
setts, in  Young  x'.  Blaisdell,  ,138  Mass. 
344,  that  under  the  Massachusetts  stat- 
ute no  appeal  lies  from  the  judgment  of 
a  district  court  revoking  a  license  grant- 
ed for  the  sale  of  intoxicating  liquors 
upon  the  application  of  an  owner  of 
real  estate  adjoining  the  premises  in 
which  the  license  is  to  be  exercised. 

Bond  on  Appeal.  —  In  a  proceeding 
under  the  Iowa  Code  to  revoke  a  per- 
mit granted  by  the  board  of  supervisors 
for  the  sale  of  intoxicating  liquors,  the 
court  is  not  required  to  fix  the  amount 
in  which  the  defendant  must  give  bond 
for  an  appeal  to  the  supreme  court  as  is 
provided  when  it  is  desired  to  supersede 
the  judgment  in  a  criminal  action  pend- 
ing in  appeal.  State  v.  Schmitdz,  65 
Iowa  556. 

3.  State  V.  Fisher,  33  Wis.  159. 

No  Bond  Required  of  Druggists. — 
Since  the  passage  of  Iowa  acts,  gen- 
eral assembly,  1886,  ch.  83,  relating  to 
sales  of  intoxicating  liquors  by  phar- 
macists for  medical  purposes,  a  phar- 
macist is  not  required  to  give  bond  to 
obtain  a  permit  so  to  sell,  and  such  per- 
mit is  not  limited  to  one  year.  State  v. 
Courtney,  73  Iowa  619. 
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b.  Acceptance  and  Approval  ;  How  Compelled. — Au- 
thority to  retail  spirituous  liquors  is  not  operative  without  the 
kpproval  of  the  bond  required,  and  may  be  set  aside  at  any  time 
before  such  approval.^  Where  the  proper  bond  has  been  fur- 
nished and  is  sufficient,  its  acceptance  cannot  be  compelled  by 
maitdamus,v!\itre  there  is  nothing  showing  that  the  discretionary 
power  vested  in  the  commissioners  or  other  board  empowered  to 
grant  license  has  been  exercised  unreasonably  or  in  bad  faith  ;* 
but  where  a  liquor  bond  is  rejected  simply  because  the  affidavit 
required  by  statute  omits  to  state  that  the  surety  is  not  en- 
gaged in  the  sale  of  liquors,  its  acceptance  will  be  compelled  by 
mandamus.^ 

c.  Form  and  Validity. — The  bond  required  by  statute  to  be 


a  druggist  empowered  by  municipal 
ordinance  to  sell  liquor  for  medical  pur- 
poses is  not  within  the  purview  of  the 
Illinois  dram  shop  act,  §  5,  requiring  a 
bond  from  those  licensed  to  sell.  Moore 
V.  People,  109  111.  499,  limiting  Wright 
V.  People,  loi  111.  126. 

But  under  the  Missouri  statute,  while 
druggists  and  physicians  are  permitted 
to  mix,  adulterate  spirituous  and  other 
liquors,  for*  medical  and  mechanical 
purposes,  yet  they  are  required  to  make 
an  affidavit,  and  give  the  6ond  required 
by  the  law,  of  all  persons  who  deal 
in  such  liquors.  State  v.  Ferguson,  72 
Mo.  297. 

New  Bond  —  Discretion  of  County 
Treasurer. — The  county  treasurer  can- 
not be  invested  with  power  to  deter- 
mine in  what  contingency  he  will  re- 
quire a  liquor  dealer  to  give  a  new- 
bond  or  stop  his  business  until  it  is 
done.  People  ex  rel.  Robinson  v.  Mi- 
ner (Mich.),  37  N.W.  Rep.  21. 

1.  Crutz  V.  State,  4  Ind.  385;  Garri- 
son V.  Steel,  46  Mich.  99. 

It  is  said  in  the  case  of  Garrison  v. 
Steel,  46  Mich.  99,  that  a  liquor  dealer's 
bond  in  Bay  City,  in  which  the  penalty 
by  mistake  has  been  left  blank,  cannot 
be  enforced  until  approved  by  the  com- 
mon council;  and  a  report  of  a  com- 
mittee will  ,not  be  sufficient  unless 
adopted  by  the  council. 

2.  See  McHenry  v.  Chippewa, 
(Mich.),  31  N.  W.  Rep.  602;  Wolfson 
V.  Rubicon,  63  Mich.  49;  Post  v.  Spar- 
ta, 58  Mich.  212.  Compare  Kuhn  v. 
Detroit  (Mich.),  38  N.  W.  Rep.  470. 

In  an  application  for  mandamus  to 
compel  the  township  board  to  approve 
a  druggist's  liquor  bond,  where  nothing 
is  disclosed  in  the  return  showing  that 
its  discretionary  power  was  not  exer- 
cised reasonably  and  in  good  faith,  the 


writ  must  be  denied.  McHenry  ,0. 
Chippewa,  (Mich.)  31  N.  W.  Rep. 
602. 

On  an  application  for  a  mandamus  to 
compel  a  township  board  to  approve  a 
liquor  bond,  where  the  sureties  justified 
on  oath  as  to  their  sufficiency,  and 
there  was  a  conflict  of  testimony  as  to 
the  value  of  the  property  owned  by  one 
of  them,  and  there  was  nothing  in  the 
testimony  to  make  it  inadmissible  and 
the  witnesses  were  legally  qualified  to 
express  an  opinion,  the  determination 
of  the  board  in  rejecting  one  of  the 
proffered  sureties  will  not  be  disturbed, 
Wolfson  V.  Rubicon,  63  Mich.  49. 

On  a  petition  for  a  mandamus  to 
compel  a  township  board  to  approve 
a  liquor  bond,  the  supreme  court  is 
not  called  upon  to  decide  from  the 
record  whether  the  surety  was  worth 
more  than  the  law  'requires  over  and 
above  his  indebtedness  and  liabilities 
on  other  similar  bonds;  and  where  it 
does  not  appear  that  the  board  had 
acted  arbitrarily  or  capriciously,  the 
right  must  be  refused.  Post  v.  Sparta, 
58  Mich.  212. 

The  answer  of  the  respondents  in 
proceedings  to  compel  by  mandamus 
the  approval  of  a  liquor  bond  fully  met 
all  the  allegations  in  the  relator's  peti- 
tion, and  raised  a  direct  issue  as  to  the 
surety's  sufficiency,  and  denied  that  he 
was  worth  the  penalty  of  the  bond  over 
his  liabilities,  and  the  whole  record 
failed  to  show  that  the  respondents 
acted  arbitrarily,  and  capriciously,  or 
with  a  design  to  evade  the  law.  Held, 
that  a  mandamus  would  be  denied. 
Post  V.  Sparta,  58  Mich.  212.  See  also 
McHenry  v.  Chippewa,  31  (Mich.)  N. 
W.  Rep.  602. 

3.  Kuhn  V.  Detroit,  (Mich.)  38  N. 
W.  Rep.  470. 
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given  by  retail  liquor  dealers  should  be  made  payable  to  the  State, 
but  is  not  void  if  it  runs  to  a  village  instead.*  And  where  in  a  liquor 
dealer's  bond  the  penalty  has,  by  mistake,  been  left  in  blank,  it 
will  be  held  valid  at  the  lowest  statutory  penalty,  when  the  sure- 
ties have  justified  at  that  sum,  in  accordance  with  the  statute  re- 
quiring the  justification  to  conform  to  the  penalty.**  But  where 
the  bond  taken  by  a  board  of  officers  imposes  upon  the  obligee 
restraints  additional  to  those  imposed  by  statute,  is  void.* 

d.  What  Constitutes  a  Breach. — A  bond  given  by  a  li- 
censee to  retail  spirituous,  malt  or  intoxicating  liquors  is  broken 
by  a  violation  of  the   laws  relating  to   intoxicating  liquors,*  by 


1.  Thomas  v.  Hinkley,  19  Neb.  324 
following  Huffman  v^  Kopplekom,  8 
Neb.  344;  distinguishing  Sexson  v. 
Kelley,  3  Neb.  104.  See  Redpath  v. 
Nottingham,  5  Blackf.  (Ind.)  267;  Ring 
».  Gibbs,  26  Wend.  (N.  Y.)  502;  Van 
Deusen  v.  Hayward,  17  Wend.  (N.  Y.) 
67;  Tripp  V.  Norton,  10  R.  I.  105. 

Tavern  Keeper's  Bond. — The  bond  re- 
quired by  statute  to  be  given  by  tav- 
ern keepers,  etc.,  may  be  made  pay- 
able to  the  county  treasurer,  without 
.  either  naming  him  or  containing  the 
words  "and  his  successors  in  ofBce." 
Redpath  v.  Nottingham,  5  Blackf. 
(Ind.)  267. 

Refusal  to  Give  Bond — Objection  to 
Statute. — The  relator  having  refused 
to  give  a  bond,  as  required  by  Tex- 
as act  of  March  29th,  1887,  regu- 
lating the  sale  of  intoxicating  liquors, 
was  arrested,  and  applied  for  a  writ  of 
habeas  corpus,  alleging  the  conditions 
of  the  bond  were  unconstitutional. 
Held,  that  as  the  relator  had  never  exe- 
cuted the  bond,  he  had  no  right  to  be 
heard  upon  the  validity  of  its  coijdi- 
tions.  Ex  parte  Bell,  24  Tex.  App. 
428. 

Bond  to  Village. — In  Tripp  v.  Norton, 
ID  R.  I.  12J,  a  licensee's  bond  to  "the 
city  treasurer  of  the  city  of  Provi- 
dence" was  held ,  not  to  be  invalid  by 
omission  to  insert  his  name. 

2.  Garrison  v.  Steele,  46  Mich.  98. 

3.  Crosby  v.  Snow,  16  Me.  121; 
Com.  V.  Kelly,  75  Mass.  (9  Gray)  259; 
Providence  7'.  Bligh,  10  R.  I.  208. 

License  Bond — ^Excessive  Restraints. — 
A  license  bond  conditioned  that  the 
principal  "shall  not  violate  any  of  the 
provisions  of  the  laws"  of  Rhode  Is- 
land,— construed  to  comply  with  R.  I. 
Rev.  Stat.,  ch.  670,  requiring  a  bond 
■conditioned  that  he  "will  not  violate 
any  of  the  provisions  of  this  act." 
Providence  v.  Bligh,  10  R.  I.  208. 


A  bond,  given  by  a  party  convicted 
under  a  statute,  which  requires  him  to 
give  bond  not  to  violate  any  law  "con- 
cerning the  sale  of  intoxicating  liquors," 
is  void,  if  conditioned  that  he  shall  not 
violate  any  law  "concerning  the  manu- 
facture or  sale  of  intoxicating  liquors." 
Com.  V.  Kelly,  75  Mass.  (9  Gray)   259. 

Bond  of  Innholder. — A  bond  taken  by 
a  board  of  officers,  imposing  upon  the 
obligor,  as  innholder,  restraints  in  the 
sale  of  liquors,  additional  to  those  im- 
posed by  statute,  is  void.  Crosby  v. 
Snow,  36  Me.  121. 

4.  See  Welch  v.  McKane,  55  Conn. 
25;  Quintard  v.  Corcoran,  50  Conn.  34; 
State  ex  rel.  Pearson  v.  McEntee,  68 
Iowa  381;  People  v.  Harrison,  28  How. 
(N.  Y.)  Pr.  247. 

Keeping  Open  on  Sunday. — It  is  held 
by  the  supreme  court  of  Connecticut, 
in  Quintard  v.  Corcoran,  50  Conn.  34, 
that  it  is  a  breach  of  the  licensee's 
bond  conditioned  to  "duly  observe  all 
laws  relating  to  intoxicating  liquors"  to 
keep  open  on  Sunday  a  place  where 
such  liquors  are  exposed  for  sale,  and 
this  although  the  act  of  keeping  open 
on  Sunday  is  not  a  violation  of  the 
liquor  law,  but  of  the  statute  in  regard 
to  Sunday. 

Conviction  of  a  Violation  of  the  Law. 
— Under  the  Connecticut  act  of  18S3, 
providing  that,  where  the  bond  re- 
quired by  the  act  upon  granting  a  li- 
cense to  sell  liquors  is  given  and  such 
license  issued,  if  the  "person  so  licensed 
shall  be  convicted  of  a  violation  of  the 
provisions  of"  a  certain  part  of  the  act, 
"and  no  appeal  is  pending,  said  bond 
shall  thereupon  become  forfeited"  (L. 
1883,  ch.  137,  §  5),  a  conviction  of  the 
principal,  of  such  a  violation,  consti- 
tutes a  breach  of  the  bond;  the  statute, 
so  construed,  does  not  violate  the  con- 
stitutional guaranty  of  due  process  of 
law,  as  the  parties  enter  into  the  obli- 
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abuse  of  privilege  ;  *  by  keeping  _  a  gaming  table  ;  *  or  by  a  fail- 
ure to  make  the  return  to  the  auditor  of  the  county  required  by 
statute.^ 

e.  Damages  for  Br6ach. — It  seems  that  upon  a  bond  given, 
by  one  licensed  to  sell  intoxicating  liquors  in  a  certain  town,  to. 
the  treasurer  of  such  town  with  sureties  as  required  by  law,  con- 
ditioned that  the  licensee  shall  duly  observe  all  laws  relating  to 
intoxicating  liquors  in  which  case  the  bond  is  to  be  void,  the 
measure  of  damages  for  a  breach  is  the  face  of  the  bond.* 

/.  How  Avoided;  Discharge  of  Sureties. — The  obliga- 
tion of  a  liquor  seller's  bond  is  not  affected  by  the  fact  that  he 
has  been  fined  the  amount  of  the  penalty,  and  has  served  out  a 
term  of  imprisonment  for  nonpayment  of  the  fine,  and  his  sure- 
ties will  not  thereby  be  discharged  from  liability  in  an  action  ta 
recover  the  fines.* 


gation  in  view  of  the  provisions  of  the 
statute.     Welch  xk  McKane,  55  Conn. 

as- 
under said  act  the   record  of  sucli  a 
conviction  of  a  violation  is  proof  of  the 
breach  of  the   bond    in   a  civil    action 
upon  it.     Welch  v.  McKane,  55  Conn. 

25- 

1.  Abuse  of  Privilege — Damage  to  Plain- 
tiff.—It  is  not  necessary  to  eifect  the 
breach  of  a  bond  given  by  one  licensed 
to  sell  intoxicating  liquors,  the  con- 
dition of  vifhich  is  that  if  the  licensee 
shall  duly  observe  all  laws  relating  to 
intoxicating  liquors  it  shall  be  void,  that 
the  act  constituting  a  breach  shall  be 
merely  an  abuse  of  a  privilege  granted 
by  the  license,  or  that  the  plaintiff  shall 
have  sustained  any  dainage  by  reason 
of  such  breach.  Quintard  v.  Corcoran, 
50  Conn.  34. 

2.  Keeping  Gaming  Table. — An  inn 
keeper's  bond  under  New  York  laws, 
1857,  that  he  will  not  keep  a  gamb- 
ling table  of  any  description,  is  brok- 
en by  keeping  a  billiard  table  which 
his  guests  and  others  use  under  a  rule 
thit  the  losing  party  of  each  game 
should  pay  him  for  the  use  of  the  table. 
People  V.  Harrison,  28  How.  (N.  Y.) 
Pr.  247. 

3.  State  ex  rel.  Pearson  v.  McEntee, 
68  Iowa  381. 

4.  Quintard  v.  Corcoran,  50  Conn. 

34- 
Liabilities    of    Sureties    on    Bond. — 

The  sureties  upon  the  bond  of  a  li- 
censed vendor  of  intoxicating  liquors 
are  liable  not  only  for  the  damages  re- 
sulting directly  from  the  act  of  their 
principals,  but  for  all  damages  to  which 
such  acts  contribute.     And  where,  dur- 


ing the  existence  of  a  license  based! 
upon  such  bond,  the  principal  sells 
liquor  to  one  who  is  disqualified  to  earn 
a  support  for  his  family  by  reason  of 
his  intoxication,  the  liability  of  the 
surety  attaches  and  continues  through- 
out the  period  of  such  disqualification^ 
whether  the  same  terminates  during  the 
license  year  or  continues  for  the  entire 
term.     Wardell  v.  McConnell,  23  Neb.- 

152- 

5.  Brown  v.  Com.,  114  Pa.  St.  335; 
Stehle  V.  Com.  (Pa.),  7  Atl.  Rep.  169; 
s.  c,  4  Lan.  L.  Rev.  22;  Com.  v.  Shan- 
non, 2  Pa.  County  Ct.  142;  Com.  v. 
Findler,  37  Leg.  Int.  225. 

In  the  case  of  Stehle  f.  Com.  (Pa), 
7  Atl.  Rep.  169,  a  bond  given  by  de- 
fendant on  being  licensed  to  keep  an 
eating  house,  was  conditioned  that  he 
would  pay  all  damages,  fines,  etc.,  that 
might  be  recovered  against  him.  De- 
fendant, being  sentenced  to  pay  certain 
fines,  "or  in  default"  to  undergo  im- 
prisonment for  selling  liquor  on  Sun- 
day, underwent  the  imprisonment,  but 
never  paid  the  fines.  Held,  that  his 
sureties  were  not  discharged  from  lia- 
bility in  an  action  to  recover  the  fines. 
Com.  -u.  Shannon,  2  Pa.  County  Ct. 
142. 

In  the  case  of  Brown  v.  Com.,  114 
Pa.  St.  335,  A  applied  for  a  tavern 
license  and  filed  a  $2,000  judgment 
bond  conditioned  that  he  would  pay  the 
costs,  fines,  and  penalties,  which  might 
be  imposed  on  him  in  an  indictment  for 
violating  any  law  of  the  commonwealth, 
relative  to  selling  intoxicating  drinks; 
later,  and  after  he  had  been  granted  a 
license,  he  pleaded  guilty  to  selling 
liquor  on  Sunday,  whereupon  he  was 
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v.  Offences  and  Proceedings. — A  person  holding  a  permit  to 
sell  intoxicating  liquors  for  lawful  purposes  is  bound,  before 
making  a  sale,  to  exercise  reasonable  care  to  ascertain  whether 
the  purchaser  intends  in  good  faith  to  use  the  liquor  for  a  pur- 
pose for  which  it  may  lawfully  be  sold.* 

1.  Sale  Without  License. — Under  a  statute  regulating  trafific  in 
intoxicating  liquors  and  prohibiting  sales  without  a  license,  a 
sale  made  without   first  having  procured  a  license   is  a  misde- 


sentenced  to  pay  $200  fine  and  costs,  or, 
in  default,  to  undergo  ninety  days'  im- 
prisonment. He  went  to  jail  and  at  the 
expiration  of  his  term  of  imprisonment 
was  discharged  as  an  insolvent.  He 
paid  the  costs  of  the  psosecution  but  did 
not  pay  the  fine;  judgment  was  con- 
fessed on  his  bond  for  $2,000,  and  liqui- 
dated in  the  sum  of  $200,  the  amount  of 
the  fine,  as  the  real  debt.  The  court 
said:  "It  is  a  mistake  to  suppose  that 
the  defendant  and  his  sureties  were  re- 
leased from  the  obligation  of  their  bond 
by  the  imprisonment  of  the  defendant 
in  default  of  the  payment  of  his  fine. 
That  was  part  of  the  penalty  which  he 
sufiered  in  consequence  of  his  non- 
compliance with  the  sentence  of  the 
court;  and,  while  it  released  him  from 
the  grasp  of  the  quarter  sessions,  it  in 
no  way  affected  the  obligation  of  his 
bond.''^ 

1.  Taylor  v.  Pickett,  52  Iowa  467; 
State  V.  Blair,  72  Iowa  591.  See 
Ashurst  V.  State,  79  Ala.  276;  Com.  v. 
Boynton,  84  Mass.  (2  Allen)  160;  State 
V.  Perkins,  26  N.  H.  (6  Fost.)  9;  Miller 
t^.  State,  5  Ohio  St.  275;  McMillan  v. 
State,  18  Tex.  App.  375. 

Exercising  Due  Diligence. — It  is  the 
duty  of  one  authorized  to  sell  intoxi- 
cating liquors  for  legal  purposes,  to 
exercise  due  diligence  and  act  in  good 
faith  in  making  such  sales,  and  where 
this  is. done  he  is  not  responsible  for  the 
illegal  use  made  by  a  purchaser.  Tay- 
lor w.  Pickett,  52  Iowa  467.  But  where 
a  person  is  licensed  under  a  statute  to 
sell  liquors  for  certain  purposes  specified 
in  the  statute,  "and  for  any  other  pur- 
pose," he  is  liable  to  be  punished  if  he 
does  sell  for  any  other  use  or  purpose. 
State  V.  Perkins,  26  N.  H.  (6  Fost.)  9. 

Liquor  Obtained  by  False  Pretences. 
— Where  the  liquor  is  obtMned  by  false 
pretences,  and  an  imposition  on  the  sell- 
er, he  having  .  no  intention  to  violate 
the  law,  he  is  not  guilty  under  the  stat- 
ute.   Miller  v.  State,  5  Ohio  St.  275. 

A  prohibited  sale  of  liquors  is,  per 
se,  a  violation  and  not  an  evasion  of 


.the  law,  and  is   punishable   as   a  viola- 
tion.    McMillan  v.  State,  18  Tex.  App. 

375- 

Knowledge  of  Intoxicating  Quality. — 
The  supreme  judicial  court  of  Massa- 
chusetts say,  in  the  case  of  Com.  v. 
Boynton,  84  Mass.  (2  Allen)  160,  that 
a  person  may  be  convicted  of  being  a 
common  seller  of  intoxicating  liquor, 
although  he  did  not  know  or  suppose 
the  liquor  sold  by  him  to  be  intoxicat- 
ing. 

It  is  said  bv  the  supreme  court  of 
Pennsylvania,  in  Hatfield  v.  Com.,  120 
Pa.  St.  395,  that  on  trial  of  an  indict- 
ment under  a  statute  prohibiting  the 
sale  of  vinous  or  spirituous  liquors 
whether  the  liquor  sold  is  intoxicating 
or  not,  is  immaterial. 

Manufacturing  Corporation  —  Trans- 
fer of  Business. — The  charter  of  a 
manufacturing  corporation  made  it 
an  offence  to  sell  liquor  "within  four 
miles  of  the  factories  of  said  corpora- 
tion." The  property  of  the  corpora- 
tion was  sold  under  a  decree  in 
chancery,  and  the  purchasers  carried  on 
the  same  business  under  a  new  corpo- 
rate name.  The  court  held  that  the 
offence  of  selling  continued  the  same  as 
before.     Ashurst  v.  State,  79  A'a-   276. 

Sale  by  Person  Not  a  Merchant. — In 
Com.  V.  Wheeler,  79  Ky.  284,  it  is  said 
that  in  the  Kentucky  statute  no  pen- 
alty has  been  denounced  against  a  per- 
son not  a  merchant  for  selling  vinous 
and  spirituous  liquors  when  they  are 
not  drunk  on  the  premises  where  sold 
or  adjacent  thereto. 

Domestic  Wines  or  Cider — Sale  in  Bar 
Rooms. — The  Georgia  act  permitting  the 
manufacture  and  sale  of  domestic  wines 
or  cider,  or  the  sale  of  wines  for  sacra- 
mental purposes,  but  providing  that 
"such  wine  or  cider  shall  not  be  sold  in 
bar  rooms  by  retail,"  a  "bar  room" 
means  a  place  for  the  sale  of  intoxicat- 
ing liquors  by  retail  for  consumption  at 
the  place  and  time  of  sale.  Beiser  i'. 
State,  79  Ga.  376. 

Dram   Shop   Keeper.  —  A  dram  shop 
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meanor  and  indictable.*  It  is  not  necessary  to  constitute  the 
offence  of  selling  liquor  without  a  license  that  the  liquor  sold 
should  be  intoxicating,  it  is  sufficient  if  it  be  sold  under  the  pro- 
hibited circumstances.* 

2.  What  Acts  and  Agreements  Constitute  a  Sale. — The  statutory 
offence  of  selling  spirituous  liquors  without  a  license  is  not  com- 
mitted by  the  bargain  for  a  sale.  To  constitute  the  offence  there 
must  be  a  completed  sale  which  passes  the  property ;  *  the  actual 
delivery'  of  the  liquor  must  be  proved.* 


keeper  is  a  person  licensed  by  law  to 
sell  intoxicating  liquors  in*  any  quan- 
tity not  exceeding  a  given  amount. 
State  V.  Heckler,  8i  Mo.  417. 

1.  State  V.  Kobe,  26  Minn.  148;  Peo- 
ple t;.  Brown,  16  Wend.  (N.  Y.)  561; 
People  V.  Stevens,  13  Wend.  (N.  Y.) 
341;  State  V.  Turner,  18  S,  Car.  103. 
See  Hill  v.  People,  20  N.  Y.  363; 
Schwab  V.  People,  4  Hun  (N.  Y.)  520; 
Blatchley  v.  Moser,  15  Wend.  (N.  Y.) 
215;  Rictiards  v.  Banks,  58  L.  T.  634. 
The  defendant  is  liable  for  selling  with- 
out a  license  notwithstanding  the  fact 
that  he  has  already  been  sued  for  the 
penalty.  Blatchley  T".  Moser,  15  Wend. 
(N.  Y.)  215;  People  v.  Stevens,  13 
Wend.  (N.  Y.)  341. 

Misdemeanor.  — Vending  spirituous 
liquors  or  wines  in  quantities  less  than 
the  amount  prescribed  by  the  statute, 
without  a  license,  is  a  misdemeanor,  al- 
though described  by  the  statute  simply 
as  an  offence.     Hill  v.  People,  20N.  Y. 

363- 

It  is  said  in  the  case  of  People  v. 
Brown,  16  Wend.  (N.  Y.)  561,  that  the 
selling  of  spirituous  liquors  without  a 
license  is  punishable  as  a  misdemeanor 
under  the  New  York  statute  upon  that 
subject,  although  the  statute  contains 
no  prohibition  other  than  the  imposi- 
tion of  a  penalty  and  a  provision  that 
all  offences  against  the  provisions  of  the 
act  shall  be  deemed  misdemeanors. 

It  is  said  in  Chevalier  v.  Com.,  8  B. 
Mon.  (Ky.)  379,  that  under  the  Ken- 
tucky act  of  1830,  regulating  the  sale  of 
liquors  in  Louisville  without  a  license, 
a  party  is  not  liable  for  selling  liquors 
unless  the  same  were  to  be  drunk  in  his 
house. 

License  to  Sell  "Sweet  and  Made 
Wines." — Where  the  holder  of  a  license 
to  sell  foreign  wine  sold  a  bottle  of 
wine  labeled  "Best  Pale  Sherry,  Brit- 
ish." the  court  held  that  he  was  guiltj- 
of  selling  foreign  wine  without  a  license. 
Richards  v.  Banks,  58  L.  T.  634. 

2.  Schwab  V.  People,  4  Hun  (N.  Y.) 


520.     See  Hatfield  v.  Com.,  120  Pa.  St. 

395- 

3.  Banchor  ti.  Warren,  33  N.  H.  183. 

4.  Recovering  Trespass — Not  a  Sale. — 
But  all  transfers  of  the  title  intoxicating 
liquors  are  not  sales.  Thus  it  is  said 
in  Hamilton  v.  Coding,  55  Me.  419, 
that  "a  recovery  in.  trespass  of  the 
value  of  intoxicating  liquors  held  in 
this  State,  and  intended  for  illegal  sale 
in  this  or  another  State,  transfers  the 
title  to  the  defendant  by  the  mere  op- 
eration of  law,  and  4oes  not  constitute 
a  sale  'by  any  person  or  persons'  within 
the  prohibition  of  the  statute."  Riley 
V.  State,  43  Miss.  397.  But  it  is  not 
necessary  either  to  aver  or  prove  that 
the  liquor  was  paid  for,  because  a  sale 
on  credit  is  as  much  a  violation  of  the 
law  as  one  for  cash.  Riley  v.  State,  43 
Miss.  197. 

Procurement  for  Another. —  Mere 
proof  of  procurement  and  delivery  of  ;a 
bottle  of  whiskey  by  one  person  to  an- 
other at  the  latter's  request  is  not  an 
unlawful  sale.  State  w. Thomas,  13  W. 
Va.  848. 

In  the  case  of  State  v.  Taylor,  89  N. 
Car.  577,  a  witness  testified  that  he  ap- 
plied to  defendant  for  liquor,  but  the 
defendant  said  he  could  not  get  it  unless 
he  had  a  bottle.  Witness  then  procured  a 
bottle  and  gave  it  to  the  defendant,  to- 
gether with  a  small  sum  of  money.  The 
defendant  went  oif  and  in  a  short  time 
returned  with  the  bottle  of  whiskey, 
and  said  that  he  charged  the  witness  a 
small  sura  for  getting  it,  which  was 
paid.  It  was  held  error  in  the  trial 
court  to  charge  the  jurj'  that  if  they  be- 
lieved the  evidence,  the  defendant  was 
guilty,  without  further  telling  them  to 
consider  the  bona  fides  of  the  transac- 
tion,— the  purchase  by  the  defend  aant's 
agent  of  the  witness. 
•  However,  if  a  storekeeper  does  not 
keep  liquors  for  sale  in  his  store,  but 
makes  himself  an  agent  and  carrier 
merely  to  procure  it  for  division  and 
distribution  among  his  customers,  this 
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The  statutory  presumption  arising  from  mere  delivery  of  in- 
toxicating liquor,  that  there  was  an  unlawful  sale,  is  limited  to 
cases  under  the  act.* 

Any  act  or  transaction  which  clearly  indicates  an  intention  on 
the  one  part  to  dispose  of  and  on  the  other  part  receive  intoxi- 
cating liquors  for  a  consideration,  constitutes  a  sale  within  the 
meaning  of  a  statute  regulating  the  trafific  in  such  liquors.  Thus 
an  acceptance  of  intoxicating  liquors  in  exchange  for  grain,*  or 
for  work,3  or  in  discharge  of  an  indebtedness,*  is  a  sale  within 
the  meaning  of  the  statute.  Any  shift  or  device  by  means  of 
which  it  is  sought  to  evade  the  liquor  law,  if  a  customer  procures 
liquor  in  quantities  prohibited,  for  which  the  vendor  receives  a 
compensation,  the  transaction  constitutes  a  sale.^ 

3.  Joint  and  Several  Sales. — The  retailing  of  spirituous  liquors  to 
two  distinct  persons  at  the  same  time  and  place  constitutes  two. 
distinct  offences,  and  not  a  single  offence  ;  ®  and  if  two  join  in 


is  a  violation  of  the  statute  prohibiting 
the  sale  of  intoxicating  liquors.  State  ■u. 
Buck,  37  Vt.  657. 

What  Constitutes — Intent. — To  con- 
stitute theoffence  of  carrying  on  the  busi- 
ness of  a  retail  liquor  dealer  without 
having  paid  the  special  tax,  the  facts 
proved  must  indicate  that  the  defendant 
procured  the  liquor  with  t"he  intention 
to  retail  it,  or  having  on  hand,  had 
formed  the  intent  to  retail  it  and  had 
carried  out  the  intent  by  one  or  more 
acts.  U.  S.  V.  Bonham,  31  Fed.  Rep. 
808. 

Same — Arkansas  Doctrine. — It  is  said 
in  the  case  of  Ramsey  v.  State,  11  Ark. 
(6  Eng.)  35,  that  to  constitute  the  of- 
fence prohibited  by  the  law  of  Arkan- 
sas (§  2,  ch.  159,  Digest).  i|t  is  not  suffi- 
cient that  the  defendant  sold  ardent 
spirits  in  quantities  less  than  one  quart 
without  license,  he  must,  have  kept  a 
grocery  for  that  purpose  without  a 
license,  and  sold  spirits  without  license. 

1.  Jones  V.  McLeod,  103  Mass.  58. 
Drinking  or  intending  to  drink  the 

entire  glass  delivered  is  not  essential  to 
constitute  a  sale.  Dillman  v.  People,  4 
N.  Y.  Week.  Dig.  251. 

2.  Com.  V.  Clark,  14   Gray  (Mass.) 

367- 

3.  Exchange  for  Services. — Where  a 
person  has  taken  liquor  in  payment  for 
work,  in  the  absence  of  any  prior 
agreement  to  do  the  worJt  for  liquor, 
the  transaction  constitutes  a  sale  and 
not  a  barter  of  the  liquor.  Bescher  v. 
State,  32  Ind.  480. 

4.  In  the  case  of  State  v.  Poteet,  86 
N.  Car.  612,  where  one  received  sundry 
drinks  of  spirituous  liquors  in  payment 
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of  a  certain  sum  the  seller  to  have 
credit  for  each  drink,  and  so  toties 
quoties  until  the  debt  was  satisfied,  the 
court  held  this  to  be  a  violation  of  the 
statute  against  retailing  without  a  li- 
cence. 

5.  See  Murphy  v.  State,  i  Ind. 
366;  Murphy  v.  State,  i  Smith  (Ind.> 
261;  Com.  V.  Geary,  146  Mass.  139; 
Com.  V.  Thayer,  49  Mass.  (8  Mete.) 
525;  Johnson  v.  State,  63  Miss.  228; 
State  -v.  McMinn,  83  N.Car.  668;  State 
V.  Kirkham,  1  Ired.  (N.  Car.)  L.  384; 
State  V.  Bell,  2  Jones  (N.  Car.)  L.  337; 
Williams  v.  State,  23  Tex.  App.  499; 
Richardson  v.  Com.,  76  Va.  1007.  See 
infra.  Devices,  Evasions,  etc. 

6.  Com.  V.  Hogan,-  97  Mass.  120; 
Com.  -v.  Ver^',  78  Mass.  (12  Gray)  124; 
State  V.  Barron,  37  Vt.  57;  Com.  v. 
Dove,  2  Va.  Cas.  26. 

Each  sale  of  intoxicating  liquor 
without  a  license  constitutes  a  distinct 
and  separate  offence  against  the  State. 
Different  and  distinct  offences  may  be 
committed  by  selling  to  the  same  jjper- 
sons  at  different  times.  State  v.  Small, 
31  Mo.  197. 

Playing  at  Game — Loser  to  Treat.-^ 
Where  one  plays  a  game  with  three 
persons  who  severally  lose  under  an 
agreement  that  each  loser  shall  treat,  is^ 
liable  as  a  common  seller  in  three  dis- 
tinct sales  if  he  furnished  the  treats,  al- 
though no  settlement  or  payment  is- 
made  until  the  playing  is  concluded. 
Com.  V.  Hogan,  97  Mass.  120. 

Simple  Call. — In  prosecutions  for  the 
violation  of  the  liquor  law,  where  the 
liquor  is  furnished  in  answer  to  a  sim- 
ple call,  at  the  same  time,  and  by  a  sin- 
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the  sale  of  a  glass  of  liquor  they  incur  jointly  the  penalty  imposed 
by  the  statute,  and  not  several  penalties.^ 

4.  Number  of  Sales  or  Violations  Necessary  to  Constitute  Offence. — 
Regarding  the  number  of  sales  of  intoxicating  liquors  made  in 
violation  of  laws  regulating  the  sale  of  the  same,  which  are 
necessary  to  constitute  an  offence,  there  is  a  conflict  of  opinion. 
No  doubt  the  question  depends  upon  the  terms  of  statutes  which 
should  be  examined.  In  some  States  the  statutes  prescribe  pen- 
alties for  the  offence  of  being  a  "common  seller,"  some  of  the 
cases  holding  that  one  sale  is  sufficient,*  others  that  more  than 
one  sale  is  required.*  But  a  conviction  for  the  violation  of  the 
liquor  law  will  be  sustained  by  proof  of  two,*  three,^ 


gle  act,  it  can  constitute  but  one  act  of 
furnishing,  and  tiie  party  incurs  but  one 
penalty,  notwithstanding  it  may  be 
drunk  by  more  than  one  person.  State 
■V.  Barron,  37  Vt.  57. 

Joint  Furcbase. — Where  a  dealer  to 
whom  a  customer  applied  for  whiskey, 
being  out  of  it,  purchased  a  gallon  from 
another  dealer,  partly  with  the  money 
of  such  customer  and  partly  with  his 
own,  divided  with  the  customer, — held, 
a  joint  purchase,  and  not  a  sale  in 
quantity  less  than  one  gallon.  Johnson 
Tj.  State,  63  Miss.  228. 

li  two  persons  go  together  to  a  shop 
and  each  asks  for  a  half  pint  of  liq- 
xior,  which  is  delivered  to  each  one  in 
his  separate  bottle,  it  is  a  separate  sale 
of  liquor  to  each,  although  one  at  the 
request  of  the  other  pays  for  both.  Com. 
V.  Very,  78  Mass.  (12  Gray)  124. 

Placing  Money  on  Dumb  Walter. — 
Where  two  persons  applying  for  liquor 
placed  money  upon  what  appeared  to 
te  a  table, — in  fact  a  dumb  waiter, — 
were  excluded  from  the  room,  and  on 
their  return  found  two  glasses  of  liquor, 
— these  facts  prove  a  joint  sale.  Henry 
V.  State,  113  Ind.  304,  593. 

1.  Tracy  v.  Perrj',  5  N.  H.  504. 

2.  Lawson  v.  State,  55  Ala.  n8; 
McPherson  v.  State,  54  Ala.  221;  Dan- 
sey  V.  State  (Fla.),  2  So.  Rep.  692; 
Frese  v.  State  (Fla.),  2  So.  Rep.  i; 
Woody  V.  State,  32  Ga.  595;  Lebkovitz 
f.  State,  113  Ind.  26;  State  v.  Reyelts, 
74  Iowa  499;  Com.  v.  Kerrissey,  141 
Mass.  no;  Com.  v.  Coolidge,  138  Mass. 
193;  Com.  f.  Hoar,  121  Mass.  375;  Com. 
V.  Cleary,  105  Mass.  384;  Com.  v. 
Thurlow,  41  Mass.  (24  Pick.)  374; 
People  V.  Kropp,  52  Mich.  582; 
People  V.  Cox  (Mich.),  38  N.  W.  Rep. 
235;  Kansas  City  v.  Muhlback,  68  Mo. 
■638;  State  V.  Glasgow,  Dudley  (S.Car.) 
40;   State  V.  Mooty,  3   Hill  (S.  Car.) 


187;  State  V.  Cassety,  i  Rich.  (S.  Car.) 
90;  State  V.  Paddocic,  24  Vt.  312;  State 
t;.  Bugbee,  22  Vt.  32;  State  w.  Chand- 
ler, 15  Vt.  425.  Compare  Overall  v. 
Begean,  37  Mich.  506. 

A  single  act  of  retailing  is  a  violation 
of  the  law  prohibiting  the  selling  of 
spirituous  liquors  without  license. 
Lawson  v.  State,  55  Ala.  ii8;  State  v. 
Glasgow,  Dudley  (S.  Car.)  40;  State  v. 
Mooty,  3  Hill  (8.  Car.)  187;  State  v. 
Cassety,  i  Rich.  (S.  Car.)  90;  State  v. 
Paddock,  24  Vt.  312;  State  v.  Bugbee, 
22  Vt.  32. 

3.  Lawson  v.  State,  55  Ala.  118; 
Bryant  v.  State,  46  Ala.  302;  Black- 
well  i'.  State,  45  Ark.  90;  Overman  v. 
State,  88  Ind.  6;  Morrison  v.  Com.,  7 
Dana  (Ky.)  218;  Com.  v.  Patterson, 
138  Mass.  49S;  Gulick  v.  State,  50  N. 
J.  L.  (21  Vr.)  468;  Miller  v.  State,  3 
Ohio  St.  475;  Merritt  v.  State,  19  Tex. 
App.  435;  Halfin  v.  State,  18  Tex.  App. 
410;  Mansfield  v.  State,  17  Tex.  App. 
468. 

4.  Com.  V.  Rooney,  142  Mass.  474; 
Com.  v.  Tabor,  138  Mass.  496. 

6.  Com.  V.  Whalen,  82  Mass.  (16 
Gray)  25;  Com.  v.  Barker,  80  Mass.  (14 
Gray)  412;  Com.  v.  Porter,  70  Mass.  (4 
Gray)  426;  Com.  v.  Tubbs,  55  Mass.  (i 
Cush.)  2;  State  v.  Williams,  6  R.  I. 
207. 

Common  Seller  of  Wine. — In  order 
to  constitute  a  common  seller  of  wine, 
etc.,  under  the  Massachusetts  Rev. 
Stats.,  ch.  47,  §  1,  it  must  be  proved 
that  the  defendant  made  three  or 
more  distinct  sales  of  spirituous  liq- 
uor; and  it  is  not  sufficient  to  prove 
merely  that  he  had  a  place  on  his 
premises  fitted  up  in  the  usual  manner, 
with  a  bar  for  the  sale  of  liquors  to  be 
used  on  the  premises ;  that  the  place  so 
fitted  up  was  provided  with  the  liquors, 
or  some  of  them,  mentioned  in  the  said 
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four^  or  more  **  sales  of  intoxicating  liquors.* 

5.  Devices,  Evasions,  etc. — Where  it  is  unlawful  to  sell  or  give 
away  liquor,  no  trick,  device,  subterfuge  or  pretence  can  be  al- 
lowed to  evade  the  operation  or  defeat  the  policy  of  the  liquor 
law,  if  liquor  be  thereby  procured.* 


section;  that  this  place  was  provided 
with  a  person  in  the  employment  of  the 
defendant  to  wait  upon  customers;  that 
the  defendant,  by  himself  or  his  agent, 
■did  in  fact  sell  liquor,  of  some  of  the 
kinds  mentioned,  to  be  used  upon  his 
premises,  to  one  person  or  more;  and 
that  the  defendant,  by  himself  or  his 
.agent,  was  there  ready  and  willing  to 
sell  to  persons  who  might  come  there 
to  buy  and  drink;  though  these  facts 
are  proper  to  be  submitted  to  the  jury, 
as  evidence  of  three  distinct  sales,  upon 
which  they  may  find  the  defendant 
guilty  as  a  common  seller.  Com.  v. 
Tubbs,  55  Mass.  (i  Cush.)  2. 

1.  State  V.  Day,  37  Me.  244. 

2.  Lemons  v.  State,  50  Ala.  130; 
■Com.  V.  Perley,  56  Mass.  (2  Cush.) 
559;  Com.  V.  Odlin,  40  Mass.  (23  Pick.) 

275- 

One  travelling  with  liquors  on  his 
lierson  and  selling  them  may  be  in  • 
dieted  as  a  common  seller.  State  v. 
Grames,  68  Me.  418. 

A  mere  sale  without  pursuing  the 
occupation  of  selling  is  not  an  offence 
against  a  statute  requiring  payment 
of  an  occupation  tax.  Merritt  v.  State, 
J9  Tex.  App.  435.  The  offence  de- 
nounced by  the  Texas  Pen.  Code  con- 
sists not  in  the  mere  sale  of  spiritu- 
ous liquor,  but  in  the  pursuing  of  the 
•occupation  of  selling  spirituous  liquors 
without  having  first  paid  the  tax  levied 
■on  such  occupation.  Williams  -u.  State, 
23  Tex.  App.  499. 

Who  is  a  Dealer  Within  the  Inter- 
nal Revenue  Laws. — Selling  an  occa- 
sional drink  of  spirits,  out  of  a  bottle, 
not  in  a  bar  room,  where  no  intention 
-of  defrauding  the  national  revenue  is 
apparent,  is  not  "carrying  on  the  busi- 
ness of  a  retail  Ifquor  dealer"  without 
having  paid  the  special  tax,  in  contem- 
plation of  U.  S.  Rev.  St.,  §  3242. 
United  States  v.  Jackson,  i  Hugh.  C . 
C.  531. 

3.  Occupation  of  Selling. — The  en- 
gaging in  or  pursuing  the  occupation  of 
selling  intoxicating  liquors,  such  busi- 
ness being  taxable  under  the  laws  of  the 
State,  without  having  first  paid  the  tax 
due  thereon,  is  a  penal  offence.  Mer- 
ritt V.  State,  19  Tex.  App.  435. 
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To  sustain  a  conviction  under  a  prose- 
cution for  selling  spirituous  liquors  in 
quantities  less  than  one  quart  without 
^  license,  it  must  appear  that  the  accused 
was  engaged  in  the  occupation  of  sell- 
ing spirituous  liquors  in  quantities  less 
than  that  prescribed  by  the  statute, 
without  first  having  obtained  a  license 
therefor.     Wells  -o.  State,  18  Tex.  App. 

417- 

4.  Boggus  V.  State,  78  Ala.  26; 
Looney  v.  State,  43  Ark.  389;  Rabe  v. 
State,  39  Ark.  204;  Murphy  v.  Stale,  i 
Ind.  366;  Murphy  v.  State,  i  Smith 
(Ind.)  261;  Archer  v.  State,  45  Md.  33; 
Com.  V.  Geary,  146  Mass.  139;  Com.  w. 
Thayer,  49  Mass.  (8  Mete.)  525;  John- 
son V.  State,  63  Miss.  228;  State  v.  Mc- 
Minn,  83  N.  Car.  668:  State  v.  Kirk- 
ham,  I  Ired.  (N.  Car.)  L.  384;  State  v. 
Bell,  ^  Jones  (N.  Car.)  L.  337;  Will- 
iams V.  State,  23  Tex.  App.  499;  s.  i;., 
5  S.  W.  Rep.  136.  See  Rickart  v. 
People.  79  111.  85;  Marmont  v.  State, 
48  Ind.  21;  State  T'.  Mercer,  32  Iowa 
405;  Walter  v.  Com.,  88  Pa.  St.  137; 
s.  c,  32  Am.  Rep.  429;  Holoman  v. 
State,  2  Tex.  App,  610;  s.  c,  28  Am. 
Rep.  439. 

Selling  Brandy  Peaches  Without  Li- 
cense.— No  license  is  required  to  sell 
fruits  preserved  in  brandy;  but  if  one 
put  a  few  peaches  or  cherries  in  a  bot- 
tle of  liquor  to  evade  the  law,  and  sell 
them,  he  is  guilty.  Rabe  v.  State,  39 
Ark.  204. 

Selling  Whiskey  as  Turpentine. — A 
device  \iy  which  one  pretends  to  sell  and 
the  other  to  buy  turpentine,  whiskey 
being  in  fact  intentionally  sold,  is  not 
effective  as  an  evasion  of  the  law. 
Looney  v.  State,  43  Ark.  389. 

What  Must  be  Proved  to  Authorize 
Conviction. — In  order  to  sustain  a  con- 
viction for  the  offence  denounced  in 
the  act  to  prevent  the  violation  or 
evasion  of  prohibition  laws,  or  of 
laws  requiring  license  for  the  sale  of 
liquors,  approved  February  19th,  1883, 
three  things  must  appear:  ist,  a  house, 
room,  enclosure,  or  other  place,  where 
spirituous,  vinous  or  malt  liquors  are 
furnished  or  obtained  in  violation  or 
evasion  of  law,  or  where  some  device  is 
used  to  dispose  of,   furnish,  or  obtain 


offences  and 


INTOXICATING  LIQUORS. 


Proceedings, 


such  liquors,  in  violation  or  evasion  of 
law;  2nd,  such  house,  room,  enclosure, 
place  or  device  to  be  so  constructed, 
and  in  such  manner,  as  to  keep  the  per- 
son concealed  who  furnishes  or  dis- 
poses of  the  liquor;  and  3rd,  a  sale,  dis- 
position or  furnishing  of  such  liquor,  in 
violation  or  evasion  of  law,  by  a  per- 
son who  is  at  the  time  concealed.  Bog- 
gus  V.  State,  78  Ala.  26. 

Devices  to  Evade  Statute — Sale  by 
Bulk — Delivery  in  Small  Quantities. — If 
a  person  pays  for  only  part  of  the  liq- 
uor in  a  bottle  which  is  passed  to  him, 
and  he  retains  possession  of  the  entire 
contents,  simply  using  a  glass  to  taste 
the  quality  of  the  liquor,  and  takes  it 
all  away,  there  is  a  complete  sale. 
Com.  w.  Geary,  146  Mass.  139. 

On  an  indictment  for  selling  spiritu- 
ous liquors  in  quantities  less  than  one 
quart,  it  appeared  that  a  customer  was 
in  the  habit  of  going  to  the  defendant 
and  contracting  for  the  purchase  of  a 
quart  of  liquor,  but  that  he  took  away 
only  one  pint  at  a  time.  Held,  that 
only  a  pint  was  sold  at  each  time  a  -pint 
was  delivered.  Murphy  v.  State,  i 
Smith  (Ind.)  261. 

An  agreement  for  the  sale  of  a  quart 
of  liquor,  the  price  of  a  quart  being 
paid,  and  one  pint  taken  away  by  the 
purchaser,  the  other  pint  remaining  in 
the  cask  with  other  liquor,  is  a  sale  of. 
less  than  a  quart,  under  the  statute  of 
Indiana  prohibiting  such  sales.  Mur- 
phy V.  State,  r  Ind.  366. 

In  North  Carolina,  on  an  indictment 
for  retailing  spirits  by  the  small  meas- 
ure without  a  license,  it  appeared  that 
the  agreement  was,  to  deliver  to  the 
purchaser  from  time  to  time,  spirits,  in 
parts  of  a  quart,  as  he  should  call  for 
them,  the  purchaser  to  take,  in  the 
whole,  a  quart  in  quantity,  and  the 
seller  not  to  exact  payment  until  that 
quantity  was  received.  Held,  that  this 
was  a  violation  of  the  act  prohibiting 
sale  of  spirits  by  the  small  measure 
without  a  license.  State  v.  Kirkham, 
I  Ired.  (N.  Car.)  L.  384. 

A  sold  to  B  a  quart  6f  spirituous 
liquor,  and  it  was  agreed  that  A  should 
retain  it  in  a  separate  vessel,  and  that 
B  should  have  access  to  it  when  he 
pleased,  under  which  agreement  the 
buyer  drank  the  whole  at  various  times. 
On  the  trial  of  an  indictment  against  A, 
for  selling  spirits  by  retail  (which  in- 
dictment had  no  averment  of  an  intent 
to  evade  the  statute),  the  court 
held  that  the  defendant  was  not 
guilty  of  violating  the  statute.     State 


V.    Bell,    2    Jones   (N.   Car.)   L.  337. 

Same — Contribution  Among  Furclias- 
ers. — A,  wanting  a  pint  of  whiskey, 
tried  to  buj'  it  of  B,  who,  not  having 
any,  and  wanting  some  for  himself, 
took  from  A  the  price  of  a  pint, 
added  thereto  enough  to  make  the  price 
of  a  gallon,  bought  a  gallon  of  C  with 
the  money,  and  let  A  have  a  pint  of  it. 
Held,  not  a  sale  of  less  than  a  gallon 
by  B  to  A.  Johnson  v.  State,  63  Miss. 
228. 

Same  —  Sale  of  Merchandise.  —  In 
Com.  V.  Thayer,  49  Mass.  (8  Mete.) 
525,  A,  who  has  no  license  to  sell 
spirituous  liquors,  took  money  of  B  for 
some  other  article,  which  B  received 
from  him,  and  B  thereupon  took  A's 
spirituous  liquor  without  any  word  con- 
cerning it;  and  this  was  held  to  consti- 
tute a  sale  of  liquor,  and  that  A  was 
guilty  of  the  violation  of  the  statute,  if 
any  part  of  the  money  given  by  B  and 
received  by  A  was  in  payment  for  the 
liquor. 

In  Archer  v.  State,  45  Md.  33,  the 
defendant,  having  no  license  to  sell 
liquors,  sold  cigarettes,  worth  from  a 
quarter  to  a  half  a  cent  each,  for  ten 
cents  apiece,  ahd  then  invited  the  pur- 
chaser to  drink,  liquors  with  him.  The 
court  said:  "There  can  be  no  question 
that  if  the  price  asked  for  the  cigarettes 
was  intended  to  cover  the  price  of  the 
whiskey,  which  was  afterwards  nomi- 
nally given  to  the  purchasers,  the  trans- 
action was  a  sale  of  the  whiskey,  as 
well  as  of  the  cigarettes.  Such  an  at-  - 
tempt  to  evade  the  law  is  a  very  shallow 
one,  and  testimony  tending  to  show  that 
this  was  the  real  character  of  the  trans- 
action was  admissible  to  establish  the 
offence  for  which  the  traverser  was  in- 
dicted." Walter  v.  Com.,  88  Pa.  St. 
137;  s.  c,  32  Am.  Rep.  429. 

In  Williams  v.  State,  23  Tex.  App. 
499,  defendant  was  indicted  for  en- 
gaging in  pursuing  and  following  the 
occupation  of  selling  spirituous  liquors 
in  quantities  less  than  one  quart,  with- 
out first  obtaining  a.  license  therefor. 
It  appeared  that  he  had  some  whiskey 
on  hand,  but  always  refused  to  sell  it 
because  he  had  no  license  to  do  so;  that 
on  several  occasions  he  let  parties  help 
themselves  to  whiskey  in  bottles,  and 
he  gave  some  to  others.  Held,  that  the 
evidence  failed  to  show  that  whiskey 
selling  was  an  occupation  pursued  by 
him. 

Same — Hole  In  a  Table. — An  indict- 
ment for  unlicensed  retailing  of  spir- 
ituous   liquors,    the    evidence    of  the 
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6.  Selling  on  Prohibited  Days. — There  are  certain  days  upon  which 
the  sale  of  intoxicating  hquors  is  prohibited,  such  as  election 
days,^ 


prosecuting  witness  was  that  ttie  de- 
fendant had  a  room  wherein  was  a 
table  with  a  hole  in  the  top  and  a  ves- 
sel on  it  containing  such  liquor;  that  at 
sundry  times  witness  went  into  the 
room,  poured  out  a  drink  of  the  spirits, 
less  than  a  quart,  and  haring  drunk  it, 
dropped  some  money,  at  the  rate  of  a 
nickel  foradrink,into  the  hole, defendant 
being  present,  and  nothing  being  said 
to  him  or  by  witness.  Held,  no  error 
in  refusing  to  charge  that  there  was  no 
evidence  of  a  sale  or  contract  for  the 
sale  of  the  liquor,  and  in  charging  in- 
stead that,  if  the  jury  should  believe 
from  the  testimony  that  the  liquor 
drunk  by  witness  was  the  property  of 
defendant,  and  that  he  received  the 
monej'  put  into  the  hole  by  the  witness 
as  payment  thereof  and  that  this  was  a 
device  to  evade  the  statute  against  re- 
tailing, defendant  was,  guilty.  State  v. 
McMinn,  83  N.Car.  668. 

1.  State  V.  Cady,  47  Conn.  44;  State 
V.  Kidd,  74  Ind.  554;  Cearfoss  v.  State, 
42  Md.  403;  State  v.  Sinnott,  15  Neb. 
472;  People  V.  Murphy,  5  Park.  Cr. 
Cas.  (N.  Y.)  130;  Wooster  v.  State,  6 
Baxt.  (Tenn.)  533;  State  v.  Powell,  3 
Lea  (Tenn.)  164;  Smith  v.  State,  18 
Tex.  App.  454;  Lawrence  v.  State,  7 
Tex.  App.  192;  Haines  v.  State,  7  Tex. 
App.  30. 

Selling  on  Election  Day. — In  order 
to  constitute  the  offence  of  selling 
or  giving  a.way  intoxicating  liquors 
on  election  day,  in  violation  of  the 
statute,  the  liquor  must  be  sold  or  given 
awaj',  in  the  voting  precinct,  village, 
town,  or  city  in  which  the  accused  is  a 
voter.    Smith  v.  State,  18  Tex.  App. 

454- 

It  is  said  in  State  v.  Cady,  47  Conn. 
44,  that  the  Connecticut  statute  forbid- 
ding the  keeping  open  on  the  day  of  any 
electors'  meeting,  of  any  place  where  it 
is  reputed  that  intoxicating  liquors  are 
sold,  requires  such  a  place  to  be  closed 
oh  the  days  of  the  electors'  meeting, 
even  though  the  occupant  lias  a  license 
to  sell  liquors. 

In  State  v.  Powell,  3  Lea  (Tenn.), 
164,  the  defendant  was  indicted  under 
the  Tennessee  Code,  for  keeping  open 
his  liquor  shop  on  election  daj';  an  in- 
dictment charging  that  defendants  "did 
unlawfully  keep  open  their  liquor  shop, 
which  is  situated  within  one  half  mile 
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of  the  election  ground,"  on  the  21st  day 
of  November,  "said  21st  day  of  Novem- 
ber being  an  election  day."  etc.  The 
court  held,  on  appeal,  that  it  was  not  a 
matter  of  law  whether  half  a  mile  from 
the  voting  place  was  too  far  to  incur 
the  penalties  of  the  statute,  and  that 
the  presumption  was  that  the  election 
was  duly  held. 

The  supreme  court  of  Nebraska  say 
in  State  v.  Sinnott,  15  Neb.  472,  that 
persons  selling  liquor  on  election  days 
in  violation  of  the  statute  are  punish- 
able by  indictment. 

Thewords,"  during  the  entire  day  of 
any  election"  mean  from  midnight  to 
midnight.  Haines  v.  State,  7  Tex.  App. 
30;  Lawrence  v.  State,  7  Tex.  App. 
192. 

Where,  after  the  polls  were  closed,  a 
licensed  retailer  opened  his  saloon  and 
invited  bystanders  in  to  drink,  held, 
that  he  was  guilty  of  keeping  "  open  " 
a  liquor  establishment  on  election  day; 
the  fact  that  he  kept  other  commodities 
for  sale  in  the  same  house,  and  paid  a 
tax  as  merchant,  was  immaterial. 
Haines  v.  State,  7  Tex.  App.  30. 

The  giving  of  spirituous  liquors  in 
one's  own  house  on  the  day  of  elec- 
tion to  a  friend  in  the  course  of  hos- 
pitality is  a  violation  of  the  Maryland 
act  of  1865,  ch.  191,  prohibiting  the  sale 
or  giving  of  spirituous  or  fermented 
liquors  in  the  several  counties  of  the 
State  on  the  day  of  elections.  Cearfoss 
V.  State,  42  Md.  403. 

Any  person  keeping  an  inn,  tav- 
ern or  hotel,  having  a  license  to  sell 
spirituous  liquors  and  wines  to  be 
drunk  in  his  house,  who  sells  or  gives 
away  any  intoxicating  liquors  or  wines 
on  any  day  and  time  when  an  election 
or  town  meeting  is  held  within  a  quar- 
ter of  a  mile  of  the  place  of  such  elec- 
tion or  town  ■  meeting,  is  guilty  of  a 
misdemeanor  under  the  New  York 
Laws  o^  April  i6th,  1857  (Laws  of 
iSt;7,  ch.  648,  §  21).  People  v.  Murphy, 
5  Park.Cr.  Cas.  (N.  Y.)  130. 

Municipal  Election — Water  Works  — 
An  election  by  a  city,  under  Indiana 
act  of  March  25th,  1879,  §  i,  authoriz- 
ing cities  to  construct  water  works, 
held,  to  be  a  "municipal  election," 
within  the  meaning  of  the  act  of 
March  5th,  1877,  ^  i,  prohibiting  the 
sale  of  intoxicating  liquors    on    days 
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when  municipal  elections  are  held. 
State  V.  Kidd,  74  Ind.  554. 

tbe  term  "  liquor  shop,"  as  used  in 
the  Tennessee  act  of  1870,  prohibiting 
"keeping  open  a  liquor  shop"  on  an 
election  day,  applies  to  a  dwelling 
house  where  liquor  is  sold.  Wooster  v. 
State,  6  Baxt.  (Tenn.)  533. 

School  Election. — The  provisions  of 
a  general  election  law  igainst  giving 
away  or  selling  intoxicating  liquor  on 
election  day,  does  not  apply  to  an  elec- 
tion for  a  school  director  at  an  annual 
school  meeting,  provided  for  by  the 
school  laws  of  the  State.  Stout  v. 
State,  43  Ark.  413. 

1.  Ruge  V.  State,  62  Ind,  388;  People 
V.  Minter,  59  Mich.  557;  lieithmiller  v. 
People,  44  Mich.  280. 

"  Keeping  Open  " — Open  for  any  Pur- 
pose.— It  is  said  by  the  supreme  coui-t 
of  Michigan,  in  People  v.  Minter,  59 
Mich.  557,  that  a  charge  which  au- 
thorizes a  conviction  of  one  accused  of 
keeping  his  saloon  open  on  a  holiday, 
if  it  should  appear  that  it  was  open 
"  for  any  purpose,"  is  erroneous.  See 
People  -v.  Waldvogel,  49  Mich.  337. 
Compare    Patten  v.  Centralia,  47  111. 

370- 

Christmas  is  a  legal  holiday  within 
the  meaning  of  a  statute  which  directs 
all  saloons  to  be  closed  on  legal  holi- 
day, Sundays  and  election  days.  Reith- 
miller  -v.  People,  44  Mich.  28b. 

2.  See  State  v.  McMahon,  53  Conn. 
407;  State  V.  Ryan,  50  Conn.  411;  State 
■V.  Barr,  39  Conn.  40;  Hall  v.  State,  4 
Harr.  (Del.)  132;  Sanders  v.  State,  74 
Ga.  82;  Hussey  v.  State,  69  Ga.  54; 
Harvey  v.  State,  65  Ga.  568;  Hall  v. 
State,  3  Ga.  18;  Siebold  v.  People,  86 
111.  33;  Kroer  v.  People,  78  111.  294; 
Patten  v.  Centralia,  47  111.  370;  Koop 
-z>.  People,  47  111.  327;  Bloomington  v. 
Strehle,  47  111.  72;  Weidman  v.  People, 
7  111.  App.  38;  Shepler  v.  State,  114 
Ind.  194;  Tilford  v.  State,  109  Ind.  359; 
Dant  V.  State,  io6  Ind.  79;  Barton  v. 
State,  99  Ind.  89;  Morris  v.  State,  47 
Ind.  503;  Schlict  v.  State,  31  Ind.  246; 
Parker  v.  State,  27  Ind.  393;  State  v. 
Drischel,  26  Ind.  154,  180;  Hingle  v. 
State,  24  Ind.  35;  Hingle  v.  State,  22 
Ind.  462;  Wood  t'.  State,  21  Ind.  276; 
State  V.  Thomasson,  19  Ind.  99;  Rosen- 
baum  V.  State,  4  Ind.  599;  Seirh  v.  State, 
55  Md.  566;  s.  c,  39  Am.  Rep.  419; 
State  V.  Fearson,  2  Md.  310;  Com.  v. 
Moore,  145  Mass.  244;  Com.  v.  Hagan, 


140  Mass.  2S9;  Com.  v.  McCurdy,  109 
Mass.  364;  Com.  v.  Hyneman,  loi 
Mass.  30;  People  v.  Cox,  (Mich.)  38 
N.  W.  Rep.  235;  People  v.  Cummer- 
ford,  58  Mich.  328;  People  v.  Higgins, 
56  Mich.  159;  People  v.  Blake,  52  Mich. 
566;  People  V.  Roby,  52  Mich.  577; 
s.  c,  50  Am.  Rep.  270;  People  v.  Wald- 
vogel, 49  Micji.  337;  Elkin  v.  State,  63 
Miss.  I2g;  State  w.  Burnett,  77  Mo.  570; 
State  V.  Huffschmidt,  47  Mo.  73;  State 
■V.  Sinnott,  15  Neb. 472;  Houtsch O.Jer- 
sey City,  29  N.  J.  L.  (5  Dutch.)  316; 
People  V,  Krank,  no  N.  Y.  488;  s.  c, 

46  Hun  (N.  Y.)  632;  Schwab  v.  May- 
forth,  1  N.  Y.  City  Court,  177;  In  re 
Breslin,  7  N.  Y.  St.  Rep.  764;  Wood  v. 
City  of  Brooklyn,  14  Barb.  (N.  Y.)  425; 
Pulling  V.  People,  8  Barb.  (N.  Y.)  384; 
People  V.  Murphy,  5  Park.  Cr.  Cas. 
(N.  Y^)  130;  People  v.  Page,  3  Park. 
Cr.  Cas.  (N.  Y.)  600;  Van  Zant  v. 
People,  2  Park.  Cr.  Cas.  (N.  Y.)  168; 
State  V.  Wool,  86  N.  Car.  708;  Lincoln- 
ton  V.  McCarter,  Busb.  (N.  Car.)  L.  429; 
Com.  *.  Naylor,  34  Pa.  St.  86;  Omit  v. 
Com.,  21  Pa.  St.  426;  State  v.  Sharrer, 
2  Coldw.  (Tenn.)  323;  State  v.  Esk- 
ridge,  I  Swan.  (Tenn.)  413;  Keller  v. 
State,  23  Tex.  App.  259;  Craddock  v. 
State,  18  Tex.  App.  567;  Angerhoifer 
V.  State,  15  Tex.  App.  613;  Thon  f . 
Com.,  31  Gratt,  (Va.)  887;  State  v. 
Wacker,  71  Wis.  672;  Jensen  v.  State, 
60  Wis.  577. 

"Other  Person."  —  Under  a  statute 
which  makes  it  an  offence  for  "  any  tav- 
ern keeper  or  other  person "  to  sell 
liquors  on  Sunday,  the  words  "other 
person  "  mean  a  person  engaged  in  the 
business  of  selling  liquor.  Jensen  v. 
State,  60  Wis.  577. 

To  convict  for  selling  liquor  under  a 
city  ordinance  enacting  that "  no  person 
shall  keep  open,  or  permit  to  be  kept 
open,  any  saloon  or  place  licensed  under 
this  ordinance,  nor  give  away,  barter, 
exchange,  or  sell  any  liquors  of  any  de- 
scription on  Sunday,"  it  is  necessary 
to  prove  the  defendant  was  a  licensed 
saloon  keep'er.    Bloomington  v.  Strehle, 

47  111.  72. 

A  town  ordinance  imposed  a  penalty 
on  any  licensed  retailer,  who  should,  on 
Sunday,  "  open  his  shop,  where  he  re- 
tails, for  the  purpose  of  selling,"  etc.,  of 
the  sum  of  $25  for  each  offence  of  sell- 
ing, etc.  Held,  that  no  penalty  was  in- 
curred, except  for  selling.  Lincolnton 
V.  McCarter,  Busb.  (N.  Car.)  L.  429. 
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Selling  Beer  on  Sunday  is  not  Sab- 
batli-bTeaking  within  the  meaning  of 
the  act  of  1866,  ch.  66.  Seim  v.  State, 
55  Md.  566;  s.  c,  39  Am.  Rep.  419. 

Same — Sale  by  Israelites. — It  is  no 
defence  to  a  complaint  under  Massachu- 
setts Stat.  1868,  ch.  141,  §  10,  for  sell- 
ing intoxicating  liquors  on  the  Lord's 
day,  without  a  license,  that  the  defend- 
ant was  a  Jew,  and  conscientiously  be- 
lieved that  the  seventh  day  ought  to  be 
observed  as  the  Sabbath.  Otherwise  in 
a  prosecution  for  violating  the  secular 
labor  law,  ch.  84,  Com.  v.  Hyneman, 
loi  Mass.  30. 

Indictable  Offence.  —  The  supreme 
court  of  Missouri  say,  in  the  case  of 
State  V.  Huffschmidt,  47  Mo.  73,  that 
selling  liquor  on  Sunday  is  not  an 
indictable  offence  under  the  Missouri 
statute,  but  in  other  States  the  sale  of 
liquors  in  any  quantity  on  Sunday  is 
an  indictable  offence  under  the  State 
statute  and  city  ordinances.  See  State 
f.  Sinnott,  15  Neb.  472;  State  t;.  Esk- 
ridge,  i  Swan.  (Tenn.)  413. 

The  supreme  court  of  Illinois  say,  in 
Siebold  •«.  People,  86  111.  33,  that  one 
may  be  indicted  for  keeping  open  a  tip- 
pling house  on  Sunday,  in  a  corporate 
city,  if  the  municipal  authorities  have 
been  authorized  to  act  and  do  not  have 
exclusive  jurisdiction  in  the  premises. 

Under  a  statute  declaring  it  a  misde- 
meanor for  any  tavern  or  hotel  keeper, 
having  a  personal  license  to  sell  liquors, 
to  sell  or  give  away  intoxicating  wines 
or  liquors  on  Sunday,  is  not  applicable 
other  than  to  those  indicted,  and  it  is 
not  an  indictable  offence  under  the 
statute  to  sell  or  give  away  intoxi- 
cating liquors  or  wines  on  Sunday, 
when  the  act  is  done  by  a  person  not 
licensed  to  sell  liquors,  or  who  is  not 
the  keeper  of  an  inn,  tavern  or  hotel. 
People  -0.  Krank,  no  N.  Y.  488. 

Liability  to  Prosecution  for  Selling 
■Without  a  License.  —  A  conviction  is 
proper  under  an  indictment  for  sell- 
ing without  a  license,  although  the  proof 
shows  that  the  sale  was  on  Sunday. 
The  fact  that  the  law  makes  special  pro- 
visions for  the  punishment  of  a  sale  on 
Sundaj',  whether  the  accused  has  a  li- 
cense or  not,  does  not  alter  the  general 
provisions  of  the  law  prohibiting  sales 
withou't  license  so  as  to  render  it  inap- 
plicable to  sales  made  on '  Sunday. 
People  V.  Krank,  no  N  .Y.  488. 

Liability  for  maintaining  Nuisance. 
— A  building  kept  and  used  for  the 
purpose  of  selling  intoxicating  liquors 
on  Sunday  is   a  nuisance  within   the 


meaning  of  Massachusetts  Gen.  Stat., 
ch.  87,  §§  6,  7,  and  an  indictment 
under  that  statute  for  keeping  a  tene- 
ment for  the  illegal  sale  of  intoxicating 
liquor  is  supported  by  evidence  of  sales 
on  Sunday,  although  the  liquor  is  such 
that  its  sale  on  other  days  would  not 
be  illegal.  Com.  v.  McCurdy,  109 
Mass.  364. 

The  Wisconsin  Revised  Statute  (§ 
1563)  declares  all  places  in  which  in- 
toxicating liquors  are  sold  in  violation 
of  law  to  be  public  nuisances.  Held, 
that  a  sale  of  liquor  on  Sunday  by  a 
licensed  saloon  keeper  is  not,  in  the  ab- 
sence of  evidence  showing  that  a  city 
ordinance  had  been  passed  forbidding 
the  sale  of  liquor  on  that  day,  such  a 
violation  of  the  law  as  to  render  the 
place  in  which  it  was  sold  a  nuisance. 
State  V.  Wacker,  71  Wis.  672, 

Sale  by  Licensed  Person  —  Indiana 
Doctrine. — It  is  said  that  although  a 
license  granted  under  the  Indiana  liq- 
uor law  of  1859  does  not  authorize  the 
selling  on  Sunday,  yet  none  of  the  pen- 
alties imposed  embrace  the  case  of  a 
sale  on  Sunday  made  by  a  licensed  per- 
son. Parker  v.  State,  27  Ind.  393;  State 
V.  Drischel,  26  Ind.  154,  180;  Hingle  v. 
State,  24  Ind.  35.  See  Rosenbaum  v. 
State,  4  Ind.  599. 

Inn  and  Hotel  Keepers.  —  Com.  v. 
Naylor,  34  Pa.  St.  86,  holds  that  the 
sale  of  liquors  on  Sunday  by  a  licensed 
inn  keeper,  is  not  an  indictable  offence 
under  the  Pennsylvania  statutes  of 
1834,  1S49,  and  that  the  only  penalty 
incurred  by  such  an  act  is  one  imposed 
by  the  law  of  1874  forbidding  worldly 
employment  on  the  Lord's  day.  And  it 
was  said  fn  Hall  xk  State,  4  Harr.  (Del.) 
132,  that  the  sale  of  liquor  by  an  inn 
holder  on  Sunday  is  not  a  profanation 
of  the  Lord's  day;  he  being  obliged  by 
his  occupation  to  keep  a  public  house  of 
entertainment  at  all  times,  but  this  was 
altered  by  statute  in  1847. 

The  prevailing  doctrine  at  present 
is  that  any  inn,  hotel  or  tavern  keep- 
er having  a  license  to  sell  spirituous 
liquors  or  wine  to  be  drunk  in  his 
house,  who  sells  or  give^  away  intoxi- 
cating liquors  or  wines  on  Sunday,  is 
guilty  of  a  misdemeanor  and  may  be 
prosecuted  therefor  by  indictment.  See 
Com.  V.  Hagan,  140  Mass.  289;  People 
V.  Murphy,  5  Park.  Cr.  Cas.  (N.Y.)  130; 
Jensen  v.  State,  60  Wis.  577. 

A  person,  licensed  as  an  inn  holder, 
and  to  sell  intoxicating  liquors  to  be 
drunk  on  the  premises,  may  be  convicted 
of  keeping  and  maintaining  a  tenement 
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used  for  the  illegal  sale  and  illegal  keep- 
ing of  intoxicating  liquors,  if  he  sells 
and  delivers  such  liquors  to  persons  on 
the  Lord's  day,  although,  before  supply- 
ing such  persons  with  liquors,  he  re- 
quires them  to  eat  a  cold  lunch  placed 
on  a  table  at  which  the  liquors  are 
served.  Com.  v.  Hagan,  140  Mass.  289. 
The  Wisconsin  statute  provides  that 
"if  any  tavern  keeper  or  other  person 
shall  sell "  intoxicating  liquors  on  Sun- 
day, he  shall  be  guilty  of  a  misdemean- 
or, etc.  Held,  that  a  "  tavern  keeper," 
within  the  meaning  of  the  act,  is  a  per- 
son whose  business,  in  part  at  least,  is 
to  sell  such  liquors,  and  the  words  "  or 
other  person"  must  refer  to  a  similar 
class  of  persons,  and  include,  therefore, 
onl}'  those  engaged  in  the  business  of 
selling  liquors.  Jensen  w.  State,  60  Wis. 

577- 

Same — ^Housekeeper. — Under  the  stat- 
ute which  provides  that  "no  house- 
keeper shall  sell  any  strong  liquor  on 
Sundaj',  or  suffer  any  drunkenness, 
gaming,  or  unlawful  recreations  in  his 
or  her  house,"  it  was  held  that  a  tavern 
keeper  is  a  housekeeper  in  the  contem- 
plation of  this  act;  and  the  term  gam- 
ing, as  there  used,  is  synonymous  with 
betting  on  games.  State  v.  Fearson,  2 
Md.  310. 

Same — Sale  to  Guests.  —  Under  the 
statutes  of  New  York  regulating  the 
sale  of  spirituous  liquors,  hotel  keepers 
and  inn  keepers  have  a  right  to  sell 
spirituous  liquors  to  their  guests  on 
Sunday,  to  be  used  with  their  meals. 
In  re  Breslin,  45  Hun  (N.  Y.)  210. 

Under  a  statute  prohibiting  the  keep- 
ing open  on  Sunday  of  any  place  in 
which  it  is  reputed  that  intoxicating 
liquors  are  kept  for  sale,  if  the  reputa- 
tion applies  to  the  whole  house,  it  may 
yet  be  kept  open  on  Sundays  for  the 
admission  of  boarders  and  travellers. 
State  V.  Ryan,  50  Conn.  411. 

A  statute  which  provides  that  a  li- 
censed inn  holder  may  stipply  intoxicat- 
ing liquor  to  guests  who  have  resorted 
to  his  house  for  food  and  lodging, 
clearlj'  excludes  those  who  resort  there 
for  the  purpose  of  procuring  and  drink- 
ing intoxicating  liquor  on  Sundays. 
Com.  V.  Hagan,  140  Mass.  289. 

Persons  who  resort  to  an  inn  on  the 
Lord's  day  for  the  purpose  of  procur- 
ing and  drinking  liquor  are  not  guests, 
within  the  meaning  of  Massachusetts 
Pub.  Stat.,  ch.  100,  §  9,  cl.  2.  Cora.  v. 
Moore,  145  Mass.  244. 

But  it  has  been  held  that  it  is  not  a. 
misdemeanor  under  the  statute,  for  an 


inn  keeper  to  sell  drink  to  be  taken  on 
the  premises  on  Sunday  to  persons  not 
lodgers  or  travellers.  Van  Zant  v. 
People,  2  Park.  Cr.  Cas.'  (N.  Y.)  168. 

Same — What  Constitutes  a  Sale. — The 
supreme  court  of  New  Jersey,  held  in 
the  case  of  Houtsch  p.  Jersey  City,  29 
N.J.  L.  (5  Dutch.)  316,  that  having 
liquors  exposed  at  the  bar  without  hav- 
ing some  affirmative  act  offering  to 
make  sale  of  them,  is  not  an  offence 
against  an  ordinance  providing  that  no 
licensed  tdvern  keeper  shall  expose  in- 
toxicating liquors  for  sale  on  Sunday. 

Sale  by  Druggists  for  Medical  Fur- 
poses. — It  is  said  in  Elkin  v.  State,  63 
Miss.  129,  that  a  statute  prohibiting 
keeping  open  on  Sunday  is  applicable 
to  a  druggist  who  sells  liquors  in  the 
same  store  unless  that  .part  where  drugs 
are  kept  does  not  afford  access  to  the 
place  where  liquors  are  sold. 

Under  a  statute  forbidding  the  sale  of 
intoxicating  liquor  on  Sunday,  "unless 
the  person  to  whom  the  same  is  sold 
shall  have  first  procured  a  written  pre- 
scription therefor  from  some  regular 
practicing  physician  in  the  county 
where  the  same  is  sold."  A  druggist 
who  sells  such  liquors  on  Sunday  with- 
out a  physician's  prescription  will  be 
liable  to  fine  and  prosecution,  although 
the  liquor  is  used  for  medical  purposes, 
and  this  fact  is  known  to  the  druggist 
at  the  time  of  the  sale.  Barton  v.  State, 
99  Ind.  89;  State  v.  Wool,  86  N.  Car. 
708.  See  Shepler  v.  State,  114  Ind.  194; 
Tilford  7^.  State,  109  Ind.  359. 

The  fact  that  the  druggist  making 
the  sale  is  himself  a  phyiiician  is  no  de- 
fence to  the  indictment.  Tilford  v. 
State,  109  Ind.  359. 

Giving  Away  Liquors  on  Sunday. — 
The  supreme  court  of  Indiana  say  in 
the  case  of  Dant  v.  State,  io6  Ind.  79, 
that  where  the  indictment  charged  a 
sale  on  Sunday  and  the  evidence  did  . 
not  show  anj'  payment  or  contract  to 
pay  for  the  liquor,  which  the  witness 
drank,  the  evidence  will  not  be  set  aside 
for  variance,  because  a  gift  is  as  much 
a  violation  of  the  statute  as  a  sale. 

But  where  a  statute  does  not  prohibit 
the. giving  away  of  intoxicating  liquor 
on  Sunday,  but  only  denounces  its  sale, 
a  conviction  cannot  be  sustained  unless 
a  sale  is  proved.  State  v.  Burnett,  77 
Mo.  570;  Keller  v.  State,  23  Tex.  App. 

And  where  a  statute  provides  inter 
alia  that  it  shall  be  a  misdemeanor  for 
an  inn,  tavern  or  hotel  keeper,  or  a  per- 
son  licensed  to   sell  liquor,  to  sell  or 
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give  away  any  intoxicating  liquor  on 
Sunday,  such  statute  is  said  not  to  in- 
clude in  this  clause  a  person  not  an  inn 
holder.  People  v.  Page,  3  Park.  Cr. 
Cas.  (N.  Y.)  600. 

Keeping  Place  Open — ^Wbat  Consti- 
tutes.— Keeping  a  place  open  for  the 
use  of  family  and  boarders  is  not  a 
violation  of  the  statute  prohibiting  keep- 
ing open  on  Sunday.  State  v.  Mc- 
Mahon,  53  Conn.  407;  Com  v.  Lattin- 
ville,  120  Mass.  385.  And  the  mere 
opening  of  a  house  on  Sunday  and  per- 
mitting people  to  resort  there,  no  tip- 
pling being  intended  or  permitted,  will 
not  constitute  the  offence  of  keeping 
open  a  tippling  house  on  Sunday. 
Weidman  v.  People,  7  111.  App.  38. 

But  it  has  been  held  in  Michigan  to 
be  a  violation  of  the  statute  of  that 
State  against  keeping  saloons  open  on 
Sunday,  that  the  saloon  was  open  for 
the  purpose  of  being  cleaned,  although 
no  liquor  was  sold.  People  v.  Wald- 
vogel,  49  Mich.  337;  People  -v.  Minter, 
59  Mich.  5<;7.  Compare  Patten  v.  Cen- 
tralia,  47  111.  370. 

Same — Tippling  Houses. — A  boarding 
house  keeper  will  be  held  liable  for 
keeping  open  a- tippling  house  on  Sun- 
day, though  he  sell  but  a  single  glass 
of  beer,  provided  his  saloon  is  then  ac- 
cessible to  the  public.     Koop-  v.  People, 

47  111-  327- 

But  merely  opening  the  door  does 
not  constitute  the  offence,  unless  it  be 
iept  open  as  on  secular  days.  Patten  v. 
Centralia,  47  111.  370., 

A  conviction  of  keeping  open  a  tip- 
pling house  on  Sunday  held,  sus- 
tained by  proof  that  the  house  was  a. 
tippling  house,  that  it  was  kept  open  on 
Sunday,  and  that  defendant  was  its 
owner,  although  defendant  may  not 
bave  been  visible  to  those  resorting  to 
the,  house  for  the  purpose  of  tippling. 
Sanders  v.  State,  74  Ga.  82. 

It  is  not  necessary  to  constitute  the 
offence  of  keeping  a  tippling  house 
open  the  Sabbath  day,  under  the  Illi- 
nois statute,  that  the  house  be  kept 
open  as  on  week  days.  It  will  be  within 
the  offence  named  if  it  is  so  kept  that 
access  may  be  had  thereto  on  the  Sab- 
bath,and  facilities  afforded  for  theobtain- 
ing  of  intoxicating  drinks,  and  it  is  not 
material  whether  the  access  is  by  the 
front  door  or  back  door,  or  whether  the 
door  is  kept  open  or  is  only  opened  on 
*  application  for  admittance.  Kroer  v. 
People,  78  111.  294. 

Same  —  Saloons. — A  saloon  is  not 
■•'closed"  so  long  as  customers  can  get 


through  a  door  and  get  liquor,  or  so 
long  as  they  are  there,  nor  is  it  mate- 
rial that  the  bar  keeper  is  not  there  if 
the  customers  can  help  themselves. 
People  f .  Cummerford,  58  Mich.  328. 

Where  a  saloon  keeper  is  prosecuted 
for  violating  the  law  which  requires  all 
saloons  to  be  closed  on  Sunday,  the 
respondent's  intention  in  allowing  his 
saloon. to  be  opened  is  immaterial;  and 
the  same  is  true  even  where  the  open- 
ing was  the  act  of  his  bar  tender  and 
without  his  knowledge  or  express  au- 
thority. People  V.  Blake,  52  Mich.  566; 
People  z».  Roby,  52  Mich.  577;  ».  u.,  50 
Am.  Rep.  270. 

Same — Fart  of  Premises — Adjoining 
Booms. — Where  the  law  requires  tip- 
pling houses  to  be  closed  on  the  Sab- 
bath day,  if  the  whole  house  is  used 
for  tippling  purposes  it  must  all  be 
closed;  if  any  or  part  is  so  used,  that 
must  be  closed.  Where  a  part  of  a 
tippling  house  was  used  for  a  bed  room, 
and  between  that  part  and  the  saloon 
there  was  an  open  way  unclosed  by  a 
door,  or  otherwise,  keeping  open  a 
door  permitting  ingress  and  egress  to 
and  from  the  part  used  as  a  bed  room  on 
the  Sabbath  day,  would  amount  to  a 
violation  of  the  statute.  Harvey  v. 
State,  65  Ga  568. 

Where  a  saloon  keeper  connects  his 
living  rooms  with  his  saloon  and  occa- 
sionally serves  liquor  in  them,  they  be- 
come part  of  the  saloon  and  to  open 
them  on  Sunday  to  others  than  his 
family  is  to  violate  the  law  against 
opening  saloons  on  Sunday.  People  v. 
Cox  (Mich.),  38  N.  W.  Rep.  235. 

A  saloon  keeper  had  a  bar  in  a  front 
room,  and  two  rooms  in  the  rear  used 
for  drinking  and  card  playing.  Held, 
that  the  rear  rooms  were  part  of  the 
saloon,  and,  if  kept  open  on  Sunday, 
the  saloon  was  kept  open.  People  v, 
Higging,  56  Mich.  159. 

A  saloon  keeper  occupied  three  rooms 
for  that  business,  and  lived  over  them. 
The  rooms  opened  into  one  another 
from  front  to  rear,  and  the  rear  room 
had  an  outer  door.  The  bar  was  in  the 
front  room;  the  other  two  were  used 
for  card  playing  and  drinking.  Be- 
tween the  front  and  back  rooms  there 
was  a  hole  in  the  wall.  Held,  that  the 
saloon  included  the  three  rooms;  and  if 
any  outsider  had  access  to  the  rear 
roomson  Sunday,  no  matter  for  what 
purpose,  the  statute  requiring  the  sa- 
loon to  be  kept  closed  on  that  day  was 
violated.  People  v.  Higgins,  56  Mich. 
159-  • 
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7.  Selling  to  Prohibited  Persons— «.  MiNORS.^In  most,  if  not  all, 
of  the  States,  statutes  have  been  enacted  prohibiting  sales  of  in- 
toxicating liquors  to  minors  without  the  consent  of  their  parents 


Under  the  statute  (Gen.  Stats.  Con- 
necticut, p.  522,  k)  60)  which  forbids  the 
keeping  open  on  Sunday  of  any  place 
in  which  it  is  reputed  that  intoxicating 
liquors  are  kept  for  sale,  an  entire  hotel 
may  come  within  the  statute  as  having 
such  a  reputation,  although  liquor  may 
not  have  been  sold  in  every  room  in  it. 
State  V.  Ryan,  50  Conn.  411. 

Where  a  bar  room  is  connected  by 
inside  halls  with  living  rooms,  through 
which  the  proprietor  permits  others 
than  his  family  to  pass  into  and  from 
the  bar  room,  he  cannot  open  said 
rooms  to  the  public  on  Sunday.  People 
V.  Cox  (Mich.),  38  N.  W.  Rep.  235. 

But  where  such  other  rooms  are  dis- 
tinct from  the  bar  and  its  supplies,  he 
has  the  right  to  keep  them  open  for 
living  purposes  on  Sunday.  People  v. 
Cox  (Mich.),  38  N.  W.  Rep.  235. 

Michigan  acts  1887,  No.  313,  §  7, 
providing  that  each  violation  thereof 
shall  be  a  separate  offence,  does  not 
apply  to  an  oifence  of  not  keeping 
closed  on  Sunday,  into  which  the  sell- 
ing of  liquor  does  not  necessarily'  enter. 
People  V.  Cox  (Mich.),  38  N.  W.  Rep. 
235. 

One  is  guilty  of  keeping  an  open  tip- 
pling house  on  Sunday  if  liquor  be 
then  retailed  and  drunk  in  his  restau- 
rant in  the  rear  of  his  office,  the  buyer 
entering  by  simply  pushing  open  the 
street  door  of  the  office;  and  this 
though  the  bar  be  concealed  by  a  can- 
vas on  which  is  a  sign,  "Bar  closed." 
Husse^'  V.  State,  69  Ga.  54. 

In  Connecticut,  on  trial  of  a  com- 
plainant for  a  violation  of  the  statute 
against  keeping  open  on  Sunday,  "a 
shop,  store,  saloon  or  other  building  in 
which  it  is  reputed  that  spirituous  and 
intoxicating  liquors,  ale,  and  lager  beer, 
are  exposed  for  sale,"  it  appeared  that 
the  accused  kept  open  an  enclosed  park,- 
containing  four  acres  of  ground,  within 
which  was  an  unenclosed  and  uncov- 
ered platform  for  dancing,  from-  which 
lager  beer  was  sold.  Held,  that  the 
statute  was  not  intended  to  reach  all 
sales  of  intoxicating  liquors  on  Sunday, 
or  all  cases  where  such  liquors  are  ex- 
posed for  sale  on  that  day,  but  was  de- 
signed to  reach  cases  where  such 
liquors  are  kept  in  buildings  for  pur- 
poses of  sale,  until  such  buildings  ac- 
quire  the  reputation   specified    in   the 


statute,  and  that  neither  the  park  nor 
the  platform  was  a  "house,"  "saloon," 
or  "building,"  within  the  meaning  of  the 
statute.     State  v.  Barr,  39  Conn.  41. 

Kind  and  Quality  of  Liquor. — A  stat- 
ute prohibiting  the  sale  of  "spirituous 
liquors"  on  Sunday  includes  wine  and 
ale.    State  v.  Sharrer,  2  Coldw.  (Tenn.) 

323- 

To  sustain  a  prosecution  under  the 
Indiana  act  of  1865,  it  is  said  that  ,it 
was  not  necessary  to  show  that  the 
quantity  of  liquor  sold  was  less  than  a 
quart  at  a  time.  The  statute  prohibit- 
ing the  sale  by  licensed  retailers  of  any 
quantity  of  intoxicating  liquor  on  Sun- 
day.    Schlicht  V.  State,  31  Ind.  246. 

Particular  Hours. — Where  a  general 
act  makes  it  a  penal  offence  to  sell 
liquor  on  Sunday,  and  defendant  holds 
a  municipal  license  to  sell  liquor,  and 
a  municipal  ordinance  makes  it  an  of- 
fence to  sell  between  specified  hours 
on  Sunday,  a  conviction  may  be  had 
for  selling  on  Sunday  at  another  hour 
than  those  during  which  the  ordinance 
prohibits  the  sales.  Angerhoffer  v. 
State,  15  Tex.  App.  613. 

A  sale  of  liquor  at  quartet"  of  one  on 
Monday  morning  is  no  violation  of  the 
statute  that  forbids  the  sale  on  Sunday, 
nor  is  it  within  a  statute  which  forbids 
sales  of  liquors  between  one  and  five 
o'clock  in  the  morning.  Schwab  v. 
Mayforth,  i  N.  Y.  City  Ct.  177;  citing 
Pulling  V.  People,  8  Barb.  (N.  Y.)  384; 
Campbell  v.  International  Ins.  Co.,  4 
Bosw.  (N.  Y.)  310. 

A  statute  prohibiting  the  sale  of  in- 
toxicating drinks  anywhere  in  the  com- 
monwealth, from  twelve  o'clock  Satur- 
day night  to  sunrise  of  the  next  Mon- 
day morning,  and  a  city  ordinance 
against  keeping  open  a  bar  room  on 
Sunday,  are  aimed  at  different  offences, 
and  have  different  penalties;  and  the 
latter  is  not  within  the  proviso  of  the 
former.  Thont^.Com.,  31  Gratt.(Va.)887. 

A  general  law  required  the  closing  of 
bar  rooms  on  Sunday.  A  municipal 
charter  authorized  the  city  to  close 
them  on  Sunday,  and  to  prescribe  hours 
for  closing  them.  An  ordinance  of  the 
city  prohibited  barter  and  traffic  be- 
tween 9  A.M.  and  4  P.  M.  Held,  that  it 
was  not  an  offence  to  sell  liquor  in  the 
city  at  an  hour  between  9  and  4.  Crad- 
dock  V.  State,  18  Tex.  App.  567. 
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or  guardian.  1  Under  these  statutes  each  sale  of  intoxicating 
liquors  to  a  minor  is  a  separate  offence,  and  there  may  be  as  many 
convictions  as  there  are  sales  made.*  In  some  of  the  States,  a 
violation  of  this  law  is  made  a  misdemeanor,  while  in  others 
there  is  only  a  penalty  attached,  and  the  offence,  therefore,  is  not 
indictable.* 


1.  See  Page  v.  State,  84  Ala.  446; 
Hill  V.  State,  62  Ala.  168;  Baint>.  State, 
61  Ala.  75;  Adler  v.  State,  55  Ala.  16; 
Weed  V.  State,  55  Ala.  13;  Marshall  v. 
State,  49  Ala.  21;  Merkle  ».  State,  i 
Ala.  (Sel.  Cas.)  45;  s.  c,  37  Ala.  139; 
Mascowitz  v.  State,  49  Ark.  170;  State 
V.  Blahut,  48  Ark.  34;  Gillan  v.  State, 
47  Ark.  555;  Foster  v.  State,  45  Ark. 
361;  Ward  V.  State,  45  Ark.  351; 
Rounders  v.  State,  37  Ark.  399;  Edgar 
V.  State,  37  Ark.  219,  399;  s.  c,  45  Ark. 
356;  Crampton  v.  State,  37  Ark.  108; 
Nale  V.  State,  36  Ark.  150;  Redmond 
V.  State,  36  Ark.  58;  s.  c.,  38  Am.  Rep. 
24;  Cloud  ti.  State,  36  Ark.  151;  State 
v.  McMahon,  53  Conn.  407;  s.  c,  55 
Am.  Rep.  140;  Dukes  v.  State,  79  Ga. 
795;  Loebw.  State,  75  Ga.  258;  Reich  v. 
State,  63  Ga.  6i6;  Newman  v.  State,  63 
Ga.  533;  Johnson  v.  People,  83  111.  431; 
Albrecht  v.  People,  78  111.  510;  Byars 
V.  City  of  Mt.  Vernon,  77  111.  467; 
Farmer  v.  People,  77  111.  322;  Mc- 
Cutcheon  v.  People,  69  111.  601 ;  Flynn 
V.  Galesburg,  12  111.  App.  200;  Behler 
V.  State,  112  Ind.  140;  Mulreed  v. 
State,  107  Ind.  62;  Kreamer  v.  State, 
106  Ind.  192;  Bird  v.  State,  104  Ind. 
384;  Hunter  ~j.  State,  loi  Ind.  241; 
Swigart  t;.  State,  99  Ind.  iii;  Holmes 
».  State,  88  Ind.  145;  Payne  ».  State,  74 
Ind.  203;  Johnson  i).  State,  74  Ind.  197; 
Robinius  v.  State,  67  Ind.  94;  Moore  v. 
State,  65  Ind.  382;  Robinius  v.  State, 
63  Irtd.  235;  Ihinger  v.  State,  53  Ind. 
251;  Ball  V.  State,  50  Ind.  595;  Werneke 
?;.  State,  50  Ind.  22;  Ward  ».  State,  48 
Ind.  289;  Goetz  t).  State,  41  Ind.  162; 
Ihrig  V.  State,  40  Ind.  423;  State  v. 
Clottu,  33  Ind.  409;  Fitzenrider  v. 
State,  30  Ind.  23S;  Simons  v.  State,  25 
Ind.  331;  Rineman  v.  State,  24  Ind.  80; 
Farbach  v.  State,  24  Ind.  77;  State  v. 
Kalb,  14  Ind.  404;  State  v.  Hamilton, 
75  Ind.  238;  State  v.  Thompson,  73 
Iowa  282;  State  v.  Douglass,  73  Iowa 
279;  State  V.  Coenan,  48  Iowa  567; 
Jamison  v.  Burton,  43  Iowa  2S2 ;  Com. 
■V.  Davis,  12  Bush  (Ky.)  240;  Baer  v. 
Com.,  10  Bush  (Ky.)  8;  Ulrich  v.  Com., 
6  Bush  (Ky.)  400;  Parkinson  v.  State, 
H'Md.  184;  s.  c.,  74  Am.  Dec.  522; 
Com.  V.  O'Leary,  148  Mass.  95;  Com. 
li.  Barnes,   138    Mass.    511;    Com.    v.- 


Tabor,  138  Mass.  496;  Com.  v.  Uhrig, 
138  Mass.  492;  St.  Goddard  v.  Burnham, 
124  Mass.  578;  Com.  v.  Lattinville,  120 
Mass.  385;  McNeil  v.  CoUinson,  130 
Mass.  167;  Faulks  v.  People,  39  Mich. 
200;  s.  c,  33  Am.  Rep.  374;  State  v. 
McGinnis,  30  Minn.  48;  State  v.  Rich- 
ter,  23  Minn.  81;  Ritcher  v.  State,  63 
Miss.  304;  Fahey  v.  State,  62  Miss.402; 
Cox  V.  State  (Miss.),  3  So.  Rep.  373; 
State  V.  Amor,  77  Mo.  568;  State  v. 
Slaughter,  17  Mo.  App.  142;  State  v. 
McBrayer,  98  N.  Car.  619;  State  v. 
Lawrence,  97  N.  Car.  492;  Perry  v.  Ed- 
wards, 44  N.  Y.  223:  Ross  V.  People,  17 
Hun  (N.  Y.)  591;  Farrell  v.  State,  32 
Ohio  St.  456;  s.  c,  30  Am.  Rep.  614; 
Grepel  v.  State,  32  Ohio  St.  167;  State 
V.  Munson,  25  Ohio  St.  381;  Hatfield  f. 
Com.,  1,20  Pa.  St.  395;  s.  c,  14  Atl.  Rep. 
151;  Com.  V.  Jessup,  63  Pa.  St.  34; 
Williams  v.  State,  23  Tex.  App.  70; 
Lantznester  v.  State,  19  Tex.  App.  320; 
Hunter  v.  State,  18  Tex.  App.  444;  s.  c, 
51  Am.  Rep.  319;  Pressler  v.  State,  13 
Tex.  App.  95;  State  xk  Gilmore,  9  W. 
Va  641;  State  v.  Cain,  9  W.  Va.  559; 
State  V.  Hartfiel,  24  Wis.  60. 

Sale  to  Minors. — On  an  indictment 
for  selling  liquor  to  two  minors,  it 
appeared  in  evidence  that  the  defend- 
ant sold  but  to  one;  the  court  held  that 
as  the  offence  was  complete  when  he 
sold  to  one,  he  was  properly  con- 
victed.    Dukes  V.  State,  79  Ga.  795. 

Under  the  Mississippi  code  subject- 
ing to  penalty  "any  person  who  may 
own  or  have  any  interest  in  . 
liquor  sold  contrary  to  this  act,"  it  was 
held  that  the  owner  was  subjected  to  the 
penalty  imposed  for  sale  to  a  minor 
under  the  statute.  Fahey  v.  State,  62 
Miss.  402. 

MinoritF  of  Purcliaser — Defendant's 
Intention. — In  the.  case  of  Marshall 
V.  State,  49  Ala.  21,  on  the  trial  of 
an  indictment  for  selling  liquor  to  a 
minor,  a  charge  to  the  jury  that  the 
fact  of  the  minority  of  the  person  to 
whom  the  liquor  was  sold  is  conclusive 
as  to  the  defendant's  intention  was  held 
to  be  erroneous. 

2.  State  V.  Blahut,  48  Ark.  34;  Mc- 
Neil V.  CoUinson,  130  Mass.  167. 

3.  State  -v.  Slaughter,  17  Mo.  App. 
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(i)  Ownership  of  Liquors;  Knowledge  and  Consent  to  Sale. — 
It  is  thought  that  the  ownership  of  the  liquors  given  to  a  minor 
is  immaterial ;  *  but  where,  under  an  indictment  for  the  sale  of 
intoxicating  liquors  to  a  minor,  the  proof  does  not  show  the  sale 
to  have  been  made  with  the  knowledge  or  consent  of  the  defend- 
ant, he  should  be  acquitted.^ 

(2)  Knowledge  or  Belief  as  to  Minority  of  Purchaser. — The  of- 
fence of  selling  liquor  to  a  minor  cannot,  as  a  matter  of  law,  be 
complete  unless  the  seller  had  reason  to  believe  the  persbn  to  be 
a  minor ;  and,  though  prima  facie,  his  knowledge  may  be  pre- 
sumed to  accord  with  the  fact,  yet  he  may  show  that  the  person 
was  unknown  to  him,  and  looked  like  or  represented  himself  to. 
be  an  adult,  or  that  the  person's  farfiily  or  the  community  treated 
him  as  an  adult.^     It  is  held,  by  a  respectable  number  of  cases, 


142.  See  State  v.  Thompson,  73'  Iowa 
282;  State  V.  Douglass,  73  Iowa  279; 
Baer  v.  Com.,  10  Bush  (Ky.)  8;  State 
V.  Amor,  77  Mo.  568. 

Under  a  statute  providing  that  no  one 
shall  sell  intoxicating  liquors  except  for 
medicinal  purposes,  and  then  only 
when  he  has  a  permit  from  the  county 
board  of  supervisors;  but  these  sections 
contain  no  penalty  for  a  violation  of 
their  provisions.  Section  1539  forbids 
the  sale  of  liquors  by  any  person  to 
minors,  intoxicated  persons-  or  those 
who  are  in  the  habit  of  becoming  in- 
toxicated, and  imposes  a  penalty  for 
such  sales  to  such  persons,  but  does  not 
make  them  misdemeanors.  Section 
1540  provides  that  if  a  person  who  does 
not  hold  a  permit  from  the  board  of 
supervisors  sells  liquor  to  any  person, 
he  shall  be  deemed  guilty  of  a  misde- 
meanor. Plaintiff,  who  held  a  permit 
from  the  board  of  supervisors  for  the 
sale  of  liquors  for  unlawful  purposes, 
was  tried  criminally  for  sales  .made  by 
him  to  minors  and  intoxicated  persons. 
Held,  that  a  person  holding  such  a 
permit,  while  liable  to  a  civil  action 
for  the  penalties  imposed  in  section 
1539,  cannot  be  prosecuted  criminally 
for  such  sales.  State  v.  Thompson,  73 
Iowa  282;  State  v.  Douglass,  73  Iowa 

279- 

1.  Under  the  Alabama  code,  the 
ownership  of  the  liquors  is  immaterial, 
because  it  is  the  voluntary  delivery  into 
the  possession  of  a  minor,  with  or  with- 
out anything  being  given  in  considera- 
tion, which  the  statute  denounces  and 
punishes.     Hill  v.  State,  62  Ala.  168. 

2.  This  is  equally  true  whether  the  sale 
be  made  upon  credit  or  fqr  cash.  Ihrig 
V.  State,  40  Ind.  423.     ' 


On  the  contrary  it  has  been  held,  in 
Loebs  V.  State,  75  Ga.  258,  that  where 
liquor  is  sold  to  a  minor  on  the  prem- 
ises of  defendant,  he  is  guilty  of  the 
offence  whether  he  was  present  or  not, 
or  knew  or  consented  to  the  sale  or 
not. 

3.  State  V.  Kalb,  14  Ind.  404.  .  See 
Hunter  it.  State,  loi  Ind.  241 ;  Robinius 
V.  State,  63  Ind.  235;  Ihinger  v.  State, 
53  Ind.  251;  Stephenson  v.  State,  28 
Ind.  272;  Jamison  v.  Burton,  43  Iowa 
282;  Faulks  V.  People,  39  Mich.  200;  s. 
c,  33  Am.  Dec.  374;  Perry  v.  Edwards, 
44.  N.  Y.  223;  Williams  v.  State,  23 
Tex.  App.  70;  Hunter  v.  State,  18  Tex. 
App.  444;  s.  c,  51  Am.  Rep.  319;  Press- 
ler  V.  State,  13  Tex.  App.  93;  State  -v. 
■Gilmore,  9  W.  Va.  641:  State  v.  Cain,  9 
W.  Va.  559. 

Reasonable  Belief.  —  The  supreme 
court  of  Michigan  held,  in  the  case  of 
Faulks  V.  People,  39  Mich.  200;  s.  c, 
33  Am.  Rep.  374,  that  on  a  prosecu- 
tion for  selling  Intoxicating  liquors  to 
a  minor,  it  is  a  good  defence  to  show 
that  the  seller  reasonably  believed  him 
of  age.  The  court  say:  "It  cannot  be 
assumed  that  the  legislature  would  at- 
tempt such  a  wrong  as  to  punish  a 
criminal  act  which  involved  no  criminal 
intent;  there  can  be  no  crime  where 
there  was  no  criminal  mind.  This  prin- 
ciple is  as  old  as  the  criminal  law,  and 
underlies  the  whole  of  it.  Pond  v. 
People,  8  Mich.  150."  See  to  same  effect 
Farrell  v.  State,  32  Ohio  St.  456;  s.  c, 
30  Am.  Rep.  614. 

Knowing  or  Having  Reason  to  Be- 
lieve.— Under  the  New  York  statute, 
the  words  "knowing  or  having  rea- 
son to  believe  him  to  be,"  applies  to 
minors  as  well  as  to   Indians   and  ap- 
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that  a  necessary  element  of  the  offence  of  selling  intoxi- 
cating liquors  to  minors  is,  that  the  accused  knowingly  sold 
the  liquor  to  a  minor,  and  this  knowledge  must  be  alleged  in  the 
indictment  and  sustained  by  the  proof  ;  ^  but  a  contrary  doctrine 
prevails  in  some  courts,*  where  it  is  held  that  the  vendor  sells  at 
his  peril,  and  that   it  is   incumbent   upon  him  to  know  that  his 


prentices,  and  in  an  action  to  recover 
the  penalty  therein  provided  for  the  sale 
of  spirituous  liquors  to  a  minor  under 
the  age  of  eighteen  3'ears,  the  plaintiff 
has  the  burden  of  showing  that  the  de- 
fendant knew  or  had  reason  to  believe 
that  the  person  to  whom  the  sale  was 
made  was  not  that  age.  Perry  v.  Ed- 
wards, 44  N.  Y.  223. 

Eyidence  of  Minority — Personal  Ap- 
pearance.— It  was  held  by  the  supreme 
court  of  Indiana,  in  the  case  of  Ro- 
binius  v.  State,  63  Ind.  235;  s.  c,  51 
Am.  Rep.  322,  note,  that  a  sale  of  in- 
toxicating liquors  to  a  minor  made  by 
the  seller'  in  the  reasonable  and  hon- 
est belief  that  such  minor  is  of  full  age, 
is  not  the  violation  of  the  liquor  law,  and 
that  the  court  has  no  right  to  take  into 
account,  in  determining  the  guilt  or  in- 
nocence of  such  seller,  the  personal  ap- 
pearance of  such  minor  as  to  age.  The 
court  say:  "It  was  further  shown,  how- 
ever, by  the  bill  of  exceptions,  that  'the 
,court,without  being  requested  thereto  by 
the  counsel  for  the  State,  or  bj'  anyone 
else,  having  personally  inspected  the  ap- 
pearance of  the  witness,  Edward  Gei- 
sendorfF,  who  was  present  in  court  and 
testified  as  a  witness,  took  his  youthful 
appearance  into  consideration  in  de- 
termining the  question  of  defendant's 
guilt  or  innocence,  to  which  the  said 
defendant  at  the  time  objected  and  ex- 
cepted.' This  action  of  the  court  was  as- 
signed by  the  appellant  as  a  cause  for  a 
new  trial  in  his  motion  therefor,  and  we 
think  it  was  well  assigned.  The  ques- 
tion presented  thereby  is  not  a  new 
question  in  this  court;  substantially  the 
same  question  was  decided  in  the  case 
of  Stephenson  v.  State,  28  Ind.  272,  and 
again  in  the  more  recent  case  of  Ihinger 
11.  State,  53  Ind.  251.  In  these  cases  it 
was  held  in  substance,  and  we  think 
correctly,  that  the  personal  appearance 
of  a  party  or  witness  cannot  be  consid- 
ered by  a  court  or  jury  as  evidence  in 
determining  the  question  of  the  age  of 
such  party  or  witness.  The  cases  cited 
are  decisive  of  the  case  now  before  us." 

Same  —  Beard  of  Minor.  —  The  su- 
preme court  of  Indiana  held,  in  the 
case  of  Hunter  v.  State,  loi  Ind.  241, 


that  it  is  error  to  Withdraw  from  the 
consideration  of  the  jury  the  fact  that 
the  minor  had  a  beard,  where  the  ques- 
tion to  be  determined  is  the  one  of 
reasonable  cause  to  believe  the  minor 
over  age. 

Proof  of  Knowledge. — The  court  of 
appeals  of  Texas  say,  in  the  case  of 
Hunter  v.  State,  iS  Tex.  App.  444;  s. 
c,  51  Am.  Rep.  319,  that  under  a  stat- 
ute punishing  the  sale  of  intoxicating 
liquors  to  a  minor  with  knowledge  that 
he  is  under  age,  the  knowledge  of  the 
minority  must  be  explicitly  proved;  it 
cannot  be  presumed  even  in  cases,  of  a 
purchaser  only  sixteen  years  old.  The 
court  say:  "In  creating  this  offence  our 
statute  uses  the  word  'knowingly,'  and 
it  is,  therefore,  an  essential  element  of 
the  offence  that  the  defendant  knew  at 
the  time  he  sold  the  liquor  that  the  pur- 
chaser thereof  was  under  the  age  of 
twenty-one  years.  This  knowledge 
must,  therefore,  not  only  be  alleged,  but 
must  be  affirmatively  proved."  Pressler 
V.  State,  13  Tex.  App.  95. 

1.  Pressler  v.  State,  13  Tex.  App.  95. 
See  Williams  v.  State,  23  Tex.  App.  70; 
s.  c,  3  S.  W.  Rep.  661;  Hunter  7;.  State, 
18  Tex.  App.  444;  s.  c,  51  Am.  Rep. 

319- 

The  Texas  statute,  defining  the  of- 
fence of  selling  intoxicating  liquors  to 
minors,  employs  the  word  "knowingly"' 
in  such  a  manner  as  to  constitute  the 
knowledge  an  essential  element  of  the 
oflfence,  and  in  order  to  support  a  con- 
viction, the  evidence,  either  direct  or 
circumstantial,  must  show  that  when  the 
defendant  sold  the  liquor  he  knew  that 
the  person  to  whom  he  sold  it  was  a 
minor.  Hunter  v.  State,  18  Tex.  App. 
444;  s.  c,  51  Am.  Rep.  319. 

2.  Jamison  v.  Burton,  43  Iowa  282; 
State  -u.  Gilmore,  9  W.  Va.  641 ;  State 
V.  Cain,  9  W.  Va.  559. 

Knowledge  by  the  seller,  or  reason - 
ahle  cause  to  believe,  that  the  buyer  of 
liquor  was  a  minor,  is  not  necessary  to 
constitute  the  offence,  under  West  Vir- 
ginia statute,  of  selling  to  a  minor. with- 
out consent  of  his  parent,  etc.  If  the 
buj'er  was  in  fact  a  minor,  the  seller 
must  show  that  the  sale  was  made  on 
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the  prescribed  written  order,  in  order  to 
justify  it.  State  v.  Gilmore,  9  W.  Va. 
641;  State  V.  Cain,  9  W.  Va.  559. 

The  sale  of  intoxicating  liquors  to  a 
minor  is  within  the  prohibtion  of  Iowa 
code  (5  1539)1  notwithstanding  the 
seller  had  no  knowledge  that  the  pur- 
chaser was  under  age;  and  his  knowl- 
edge of  that  fact  need  not  be  alleged  in 
the  petition,  in  an  action  for  the  benefit 
of  the  school  fund,  founded  on  such  sale. 
Jamison  v.  Burton,  43  Iowa  282. 

Effect  of  Knowledge  as  Defence  or 
Justification. — It  is  held  bj  some  cases 
that  under  a  statute  forbidding  the 
sale  of  intoxicating  spirits  to  a  minor 
without  written  consent  of  their  par- 
ents or  guardians,  an  honest  belief 
that  the  purchaser  is  of  full  age  will 
not  absolve  the  seller  in  case  of  mis- 
take. Crampton  v.  State,  37  Ark.  108; 
Pounders  v.  State,  37  Ark.  399;  Red- 
mond V.  State,  36  Ark.  58;  s.  c,  38 
Am.  Rep.  24;  Mulreed  v.  State,  107 
Ind.  62;  Com.t'.  Barnes,  138  Mass.  511; 
Com.  V.  Uhrig,  138  Mass.  592.  See  as 
bearing  upon  this  question  Sikes  v. 
State,  30  Ark.  496;  Smyth  v.  State,  13 
Ark.  696;  Com.  v.  Emmons,  98  Mass. 
6;  Cora.v.  Waite,  93  Mass.  (11  Allen) 
264;  s.  c,  88  Am.  Dec.  711;  Cora.  v. 
Farren,  91  M^ss.  (9  Allen)  489;  Com. 
V  Boynton,  84  Mass.  (2  Allen)  160; 
State  V.  Hartfiel,  24  Wis.  60. 

Inquiry  of  FurcbaBeT  as  to  His  Age. 
— In  the  case  of  State  v.  Hartfiel,  24 
Wis.  60,  the  evidence  for  the  prosecu- 
tion showed  that  the  defendant  en- 
quired of  the  minor  before  letting  him 
liave  the  liquor  whether  he  was  of  age 
and  received  an  answer  in  the  afiirma- 
tive,  and  also  showed  that  the  minor 
was  six  feet  and  one  inch  in  height;  the 
jury  were  instructed  that  ignorance  or 
mistake  on  the  part  of  the  accused  as  to 
the  age  of  the  minor  was  no  defence, 
and  he  was  convicted.  The  question  of 
the  correctness  of  the  instruction  was 
certified  by  the  supreme  court.  Dick- 
son, C.  J.,  said:  "The  words  'know- 
ingly,' 'wilfully,'  or  other  words  of 
equivalent  import,  are  omitted  from  the 
statute,  and  the  offence  is  made  to  con- 
sist solely  in  the  fact  of  the  sale  of 
intoxicating  liquors  or  drinks  to  a 
minor.  The  authorities  cited  are  to 
the  effect  that  where  a  statute  com- 
mands that  an  act  be  done  or  omitted, 
which  in  the  absence  of  such  statute 
might  have  been  done  or  omitted  with- 
out culpability,  ignorance  of  the  fact  or 
i-.tate  of  things  contemplated  by  the 
statute  vyill  not  excuse."   Citing  Barnes 


V.  State,  19  Conn.  398;  Com.  v.  Wash, 
48  Mass.  (7  Mete.)  472;  Com.  v.  Boyn- 
ton, 84  Mass.  (2  Allen)  160;  Com.  v. 
Farren,  91  Mass.  (9  Allen)  489;  Com. 
V.  Waite,  93  Mass.  (11  Allen)  264;  s. 
u.,  87  Am.  Dec.  711;  Com.  ■».  Raymond, 
97  Mass.  567;  Com.  v.  EUwell,  43  Mass. 
(2  Mete.)  190;  2  Greenl,  Ev.,  %  21.  See 
Redmond  v.  State,  36  Ark.  58;  s.  c,  38 
Am.  Rep.  24,  27. 

A  party's  belief,  however  honestly 
entertained,  that  a  minor  to  whom 
he  sells  liquor  without  the  consent  of 
his  parent  or  guardian  is  of  full  age  will 
not  justify  or  excuse  him,  but  will  miti- 
gate his  punishment.  Crampton  v. 
State,  37  Ark.  108;  Pounders  v.  State, 
37  Ark.  399. 

A  sale  to  a  minor,  under  the  belief 
that  he  was  of  lawful  age,  based  upon 
appearances,  will'  not  excuse  defendant, 
unless  it  appears  he  exercised  due  care 
to  ascertain  his  age.  Mulreed  v.  State,. 
107  Ind.  62. 

One  prosecuted  for  illegally  selling 
liquor  cannot  defend  on  the  ground  of 
his  ignorance  of  the  fact  that  the  pur- 
chaser was  one  of  a  class  to  whom  a 
sale  could  not  lawfully  be  made.  Com. 
V.  Barnes,  138  Mass.  511;  Com.  v. 
Uhrig,  138  Mass.  492. 

Honest  Belief  Good  Defence. — On  the 
other  hand,  it  is  held  that  the  sale  of 
liquor  to  a  piinor  by  a  licensed  ven- 
dor, under  the  belief  that  he  is  an  adult, 
is  not  an  indictable  offence.  See 
Dotson  V.  State,  62  Ala.  141 ;  s.  c,  34 
Am.  Rep.  2;  Adler  v.  State,  55  Ala. 
16;  Kreamer  v.  State,  106  Ind.  192; 
Hunter  v.  State,  loi  Ind.  241;  Robinius 
■V.  State,  63  Ind.  235;  Rineman  v.  State, 
24  Ind.  80;  Farbach  v.  State,24  Ind. 
77;  Faulks  v.  People,  39  Mich.  200;  s. 
c,  33  Am.  Rep.  374.  Compare  Cramp- 
ton V.  State,  37  Ark.  108;  Pounders  v. 
State,  37  Ark.  399. 

In  such  a  case  the  burden  of  proof  is 
on  the  defendant  to  show  honest  belief. 
Rineman  v.  State,  24  Ind.  80;  Farbach 
V.  State,  24  Ind.  77. 

A  person  cannot  be  convicted  under  a 
statute  punishing  selling  liquor  to  a 
minor,  if  he  honestly  believed,  on  cred- 
itable information,  that  the  purchaser 
was  of  age;  for  there  is  no  criminal  in- 
tent.    Adjer  v.  State,  55  Ala.  16. 

Where  the  seller  of  intoxicating 
liquors  to  a  minor,  believes,  and  has 
good  reason  to  believe,  at  the  time  of  the 
sale,  that  the  minor  is  an  adult,  he  is  not 
guilty  of  the  offence  prescribed  by  ^ 
2094  of  Indiana  statute  prohibiting 
safes  to  minors.     Kreamer  v.  State,  106 
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customer  is  under  no  disability.*  This  conflict  in  the  decisions 
is  thought  to  be  due  to  the  wording  of  the  various  statutes. 

It  seems  that  the  mere  fact  that  one  desiring  to  purchase  in- 
toxicating liquors  looked  as  though  he  was  twenty-one  years  old 
and  so  represented  himself,  is  not  sufficient  of  itself  to  excuse  the 
sale.^ 

(3)  Kind  and  Character  of  Liquor. — It  has  been  said  that  stat- 
utes prohibiting  the  sale  of  intoxicating  liquors  to  minors  in- 
cludes all  fomented  liquors  commonly  used  as  a  beverage,'  cider 
and  domestic  wines,*  and  "  bitters."* 


Ind.  192;  Hunter  v.  State,  loi  Ind.  241; 
Robinius  v.  State,  63  Ind.  235. 

1.  See  Edgar  v.  State,  37  Ark.  219; 
Pounders  v.  State,  37  Ark.  399;  Reich 
■V.  State,  63  Ga.  616;  Farmer  v.  People, 
77  111.  322;  McCutcheon  v.  People,  69 
111.  601;  Flynn  V.  Galesburg,  12  111. 
App.  200;  Mulreed  v.  State,  107  Ind. 
62;  Ulrich  T).  Com.,  6  Bush  (Ky.)  400; 
State  V.  Hartfiel,  24  Wis.  60. 

Sbowing  Good  Faith  and  Due  Care. — 
One  prosecuted  for  selling  liquor  to  a 
minor  must  not  onljp  show  that  in  good 
faith  he  believed  from  appearances  that 
the  buyer  was  not  a  minor,  but  must 
also  show  and  exercise  due  care  to  as- 
certain the  buyer's  age.  Mulreed  v. 
State,  107  Ind.  62. 

Some  of  the  cases  go  further  and  hold 
that  a  dealer  in  intoxicating  liquors 
must  determine  for  himself,  at  his  peril, 
whether  one  to  whom  he  sells  is  a 
minor;  if  a  minor,  the  dealer  cannot 
shield  himself  from  responsibility 
through  his  ignorance  of  the  fact. 
Flynn  v.  Galesburg,  12  111,  App.  200. 
Thus  it  is  said  by  the  supreme  court  of 
Arkansas,  in  the  case  of  Edgar  v.  State, 
37  Ark.  219;  Pounders  v.  State,  37  Ark. 
399,  that  it  is  no  excuse  or  justification 
to  one  who  sells  liquor  to  a  minor  with- 
out the  written  consent  of  his  parents 
or  guardian,  that  both  he  and  the  minor 
believed,  at  the  time,  that  the  latter  was 
of  age. 

The  supreme  court  of  Illinois,  in  the 
cases  of  Farmer  t;.  People,  77  111.  322, 
and  McCutcheon  v.  People,  69  111.  601, 
say  that  upon  a  trial  for  selling  liquor 
to  a  minor  without  consent  of  his 
parents  or  guardian,  the  fact  that  the 
defendant  did  not  know  the  purchaser 
to  be  a  minor  furnishes  no  defence. 
Where  the  general  law  forbids  all  per- 
sons to  sell  liquor,  except  to  those 
specially  licensed,  one  virho  takes  a 
license  upon  condition  that  he  shall  not 
sell  to  minors  is    bound   to  ascertain 


whether  a  person  applying  to  buy  is  a 
minor  or  not. 

Sufflciency  of  Evidence  —  Extent  of 
Enquiry. — The  sale  of  spirituous  liq- 
,  uors  to  a  minor  is  sufficient  to  con- 
vict of  the  offence,  unless  the  defend- 
ant, after  due  enquiry,  was  honestly 
mistaken  in  respect  to  the  minor's 
age,  and  to  show  such  mistake;  while 
the  dealer  need  not  enquire  of  the 
parent  alone  as  to  the  age  of  the  per- 
son to  whom  he  sells,  yet  he  must  ex- 
ercise special  diligence  to  ascertain  the 
truth;  and  such  diligence  will  not  be 
manifested  by  enquiry  of  the  minor 
alone  or  by  such  persons  as  have  no 
better  means  of  knowing  than  the  dealer, 
but  it .  must  be  of  such  persons  as  to 
satisfy  the  jury  that  the  enquiry  was 
honest,  and  not  a  mere  subterfuge  or 
cover  for  crime.  Reich  v.  State,  63 
Ga.  616. 

Charge  to  Jury. — On  the  trial  of  an 
indictment  for  selling  liquor  to  a  minor, 
it  is  proper  to  charge  that  if  the  de- 
fendant sold  liquor  to  a  minor  he  was 
guilty,  unless  he  used  special  diligence 
to  ascertain  whether  he  was  a  minor  or 
not,  and  that  the  diligence  should  be 
such  as  to  satisfy  the  jury  that  he  was 
making  honest  enquiry  to  ascertain  the 
truth.     Reich  v.  State,  63  Ga.  616. 

2.  See  Behler  v.  State,  112  Ind.  140; 
Bird  V.  State,  104  Ind.  384;  Swigart  v. 
State,  99  Ind.  iii;  Moore  v.  State,  65 
Ind.  382;  Goetz  v.  State,  41  Ind.  162. 

3.  Markle  v.  State,  i  Ala.  (Sel.  Cas.) 
45;  s.  c,  37  Ala.  139. 

4.  Hatfield  v.  Com.,  120  Pa.  St.  395; 
s.  c,  21  Week.  N.  C.  455. 

6.  Upon  a  trial  for  selling  intoxicat- 
ing liquor  to  a  minor  without  consent  of 
his  parent,  etc.,  the  proof  showed  that 
the  liquors  sold  were  "  bitters  "  manu- 
factured by  defendant  according  to  a 
formula  prepared  by  a  physician.  Held, 
that  the  defendant  had  no  ground  of 
objection   to  the    want  of   affirmative 
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(4)  Sale  Not  A  uthofizcd  or  Protected  by  Statute^- — Where  the 
sale  of  intoxicating  liquor  to  a  minor  is  one  of  the  prohibited 
sales  which  a  license  does  not  authorize  a  vendor  by  retail  to 
make,  it  is  immaterial  whether  the  party  making  such  sale  has  or 
has  not  a  license  to  sell  to  another  and  a  different  class  of  per- 
sons.^ 

(5)  Consent,  etc.,  of  Parent  or  Guardian. — Under  some  statutes 
a  vendor  of  intoxicating  liquors  may  sell  to  a  minor  upon  the 
written  consent  or  direction  of  the  parent  or  guardian  of  such 

•  2 


mmor,* 

proof  that  he  knew  the  intoxicating 
character  of  the  liquors  sold.  Being 
the  manufacturer,  he  was  chargeable 
with  knowledge  of  what  they  con- 
tained. Byars  v.  Citv  of  Mt.  Vernon, 
77  111.  467. 

1.  State  -u.  Hamilton,  75  Ind.  238. 
See  Parkinson  v.  State,  14  Md.  184;  s. 
c,  74  Am.  Dec.  522;  Com.  v.  Tabor, 
138  Mass.  496;  State  v.  McGinnis,  30 
Minn.  48. 

In  a  prosecution  for  the  sale  of  In- 
toxicating liquOTS  to  a  minor,  under  a 
statute  which  forbids  "any  person"  to 
so  dispose  of  intoxicating  liquors,  it  is 
not  material  whether  the  accused  was 
a  person  licensed  to  sell  intoxicating 
liquors,  nor  whether  his  occupation 
was  one  of  those  named  in  that  clause 
of  the  statute,  to  wit,  that  of  a  saloon 
keeper.    State  v.  McGinnis,  30  Minn.  48. 

An  act  to  prohibit  sale  of  intoxicat- 
ing liquors  to  minors  which  make  it 
unlawful  for  anj  person  or  persons, 
whether  licensed  ornot,  to  sell  or  give 
such  liquors  to  a  minor,  and  which 
provides  a  penalty  by  fine,  and  that  a 
licensed  person  shall  have^his  license 
suppressed,  applies  to  private  indivi- 
duals whether  licensed  or  not.  Parkin- 
son V.  State,  14  Md.  184;'  s.  c,  74  Am. 
Dec.  522. 

2.  Adler  v.  State,  55  Ala.  16;  Masco- 
witz  V.  State,  49  Ark.  170;  Pounders  v. 
State,  37  Ark.  399;  State  v.  Coenan,  48 
Iowa  567;  Com.  V.  Davis,  12  Bush 
(Ky.)  240;  State  -v.  Lawrence,  97  N. 
C.  492;  Lantznester  *.  State,  19  Tex. 
App.  320. 

Written  Consent  of  Parent,  eto.^ — Proof 
that  tlie  minor's  father  had  consented 
that  he  should  drink  lager  beer  does 
not  establish  a  defence  to  a  prosecution 
under  a  statute  punishing  one  who  sells 
to  a  minor  without  his  father's  consent. 
Adler  v.  State,  55  Ala.  16.  The  fact 
that  a  minor  is  carrying  on  business  for 
himself  will  not  justify  a  vendor  of  in- 
toxicating.liquors  in  selling  to  him  with- 


out the  written  consent  or  order  of  his 
parents  or  guardian.  Pounders  v. 
State,  37  Ark.  399. 

"  Parent." — The  sale  or  gift  of  intoxi- 
cating liquor  to  a  person  under  the  age 
,of  twenty -one  years,  without  the  writ- 
ten consent  of  the  parent  or  guardian 
of  such  minor,  or  other  person  stand- 
ing in  the  place  of  such  parent  or 
guardian,  is  a  penal  offence  in  this 
State,  under  the  provisions  of  article 
376  of  the  penal  code.  "  Parent,"  in 
common  parlance,  signifies  father  or 
mother,  and,  by  express  provision  of 
article  22  of  the  penal  code  of  this 
State,'  is  made  to  include  both  male 
and  female.  "  Father "  or  "  mother," 
therefore,  is  not  equivalent  to  the  statu- 
tory word  "  parent ;  "  and  an  informa- 
tion does  not  negative  the  consent  of 
the  "  parent"  by  using  the  term  "father" 
instead  of  "  parent."  The  general  rule 
is  that  the  indictment  or  information 
should  follow  and  conform  to  the  statute 
denouncing  the  oflfence.  When  other 
words  are  used,  the  'words  substituted 
must  be  equivalent  to  the  statutory 
terms,  or  be  of  a  more  comprehensive 
and  extensive  signification.  Lantz- 
nester V.  State,  19  Tex.  App.  320. 

In  Arkansas. — The  written  consent 
of  the  father  of  a  minor,  as  follows, 
"  Please  let  my  son  Jack  have  anything 
in  reason,  or  a  drink  when  he  wants  it, 
and  oblige  a  friend,"  signed  and  de- 
livered to  the  defendant  by  the  father, 
Is  a  continuing  authority  to  sell  to  such 
minor,  and,  until  revoked,  a  complete 
defence  to  an  indictment  for  selling 
liquor  to  such  minor  in  ordinary  retail 
quantities,  without  the  consent  of  his 
parent  or  guardian.  Mascowitz  v. 
State,  49  Ark.  170;  s.  c,  4  S.  W.  Rep. 
656. 

In  Kentucky. — Whenever  a  minor  is 
furnished  with  spirituous,  vinous,  or 
malt  liquor,  by  anyone  other  than  his 
parent,  without  the  special  written  direc- 
tion of  the  father  or  guardian  of  such 
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and  under  others  he  cannot.^ 

(6)  Joint  Sale  to  Minor  and  Adult. — Upon  a  prosecution  for 
selling  intoxicating  liquors  to  a  minor,  if  the  evidence  shows 
that  there  was  a  sale  to  the  minor  alone,  or  jointly  with  an  adult, 
the  saloon  keeper  is  guilty  of  a  violation  of  the  statute  prohibit- 
ing such  a  sale  to  a  minor  ;^  but  a  defendant  cannot  be  convicted 
of  selling  liquor  to  a  minor  who  merely  delivers  liquor  to  him 
under  a  purchase  by  another  who  treats  the  minor.  In  such  case 
the  sale  is  to  the  purchaser  and  not  to  the  minor.* 

(7)  Giving  Away  Liquor  to  a  Minor. — Under  a  statute  prohibit- 
ing the  sale  of  intoxicating  liquors  to  a  minor,  giving  such  liq- 
uors to  a  minor  is  not  within  the  terms  of  the  statute,  and  not  in- 


minor,  there  is  a  violation  of  tiie  law. 
Com.  v^  Davis,  12  Bush  (Ky.)  240. 

The  North  Carolina  Code  forbids 
all  dealers  in  intoxicating  "  drinks  or 
liquors "  to  sell  in  any  manner,  or  to 
give  away,  to  any  unmarried  person 
under  the  age  of  21  years,  knowing 
such  person  to  be  under  that  age, 
any  such  drinks  or  liquors,  and  makes 
it  a  misdemeanor  and  indictable  to  do 
so;  and  gives  the  father,  or  if  he  be 
dead,  the  mother,  guardian  or  employer 
of  any  minor  to  whom  such  sale  or  gift 
shall  be  made,  a  right  of  action  against 
the  guilty  party..  Held,  upon  the  trial 
of  an  indictment  for  the  violation  of 
said  sections,  that  the  fact  that  the 
father  of  the  minor  authorized  the  sale, 
did  not  furnish-the  defendant  with  any 
legal  excuse  or  justiiication.  State  v. 
Lawrence.  97  N.  C.  492. 

Order  Mnst  be  in  Writing. — A  party 
cannot  justify  the  act  of  giving  intoxi- 
cating liquors  to  a  minor  by  establishing 
■  that  he  did  it  by  order  of  the  parent  un- 
less he  shows  that  the  oi"der  was  in 
writing.     State    v.    Coenan,   48    Iowa 

567- 

1.  See  State  v.  Clottu,  33  Ind.  409; 
Grepel  v.  State,  32  Ohio  St.  167;  State 
V.  Lawrence,  97  N.  C.  492. 

A  liquor  seller  is  no  less  guilt}'  in 
selling  to  a  minor  because  the  minor's 
father  has  authorized  the  sale.  State  v. 
Lawrence,  97  N.  C.  492. 

Vnder  the  rndiana  act  (i  Gav.  &  H. 
614)  providing  that  a  license  to  sell 
intoxicating  liquors  shall  not  author- 
ize a  sale  "to  any  person  under  the 
age  of  twenty-one  years,"  the  fact  that 
ttie  father  authorized  the  sale  of  such 
liquors  to  his  child  is  no  defence  to 
an  indictment  for  selling  intoxicating 
liquors  to  a  minor.  State  v.  Clottu,  33 
Ind.  409. 

In.  Ohio.— On  the  trial  of  an  indict- 


ment under  Swan  &  S.  Ohio  Stat.  748, 
for  furnishing  intoxicating  liquor  to  a 
minor,  knowing  him  to  be  such,  with 
intent  that  he  drink  it,  a  written  order 
from  his  father,  directing  the  defendant 
to  "  sell "  beer  to  the  son  until  forbid- 
den, is  not  competent  evidence  for  the 
defence.  Otherwise,  if  the  indictment 
is  under  the  act  of  1S54  for  a  sale  to  a 
minor.  Grepel  v.  State,  32  Ohio  St. 
167. 

2.  Edgar  v.  State,  45  Ark.  356.  See 
Page  •?'.  State,  84  Ala.  446. 

Where  a  minor  approaches  a  bar  with 
one  who  calls  for  two  drinks,  and  two 
glasses  and  a  bottle  are  set  up,  and 
both  drink,  the  bar  keeper  is  guilt}'  of 
a  sale  or  gift  to  the  minor,  though  he 
did  not  know  one  of  the  drinks  was  in- 
tended for  him.  Page  ii.  State,  84  Ala. 
446. 

Where  an  adult  and  minor  went  Into 
a  saloon  and  drank  liquor  over  the  bar, 
which  was  paid  for  by  the  adult  in 
checks,  and  it  is  nqt  proved  who  called 
for  the  drinks,  but  the  minor  testified 
that  he  did  not  pay  for  them,  that  he 
was  a  bar  tender  at  his  father's  saloon 
and  frequently  drank  at  other  saloons 
without  paying,  and  if  the  drinks  were 
paid  for  he  did  not  know  it;  whether 
the  payment  was  made  in  checks,  or 
there  was  no  payment  at  all,  is  imma- 
terial, it  being  the  question  of  sale  and 
not  the  payment.  Edgar  v.  State,  45 
Ark.  356. 

3.  Ward  v.  State,  45  Ark.  351. 
"Treating"  Minor— "  Giving  Away." 

— It  is  said  in  Kruz  v.  State,  79  Ind.  488, 
that  an  indictment  for  "giving  awa^'" 
liquor  to  a  minor  is  supported  by  proof 
of  a  "  sale "  to  a  person  of  age  who 
treated  a  minor. 

And  one  who  sold  beer  to  an  adult, 
who  paid  therefor,  and  gave  one  glass 
to  C,  a  minor,  who  drank  it,  when  there 
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dictable ;  *  but  where  the  act  prohibits  the  sale  or  giving  away 
of  such  liquors  to  minors,  the  rule  is  otherwise.* 

(8)  Purchase  by  Third  Person  for  Minor. — One  who  sells  liquor 
to  another  for  the  minor  without  notice  of  his  purchase  cannot 
be  convicted  of  a  sale  to  the  minor ;  *  and  if  he  at  the  minor's 
request,  and  with  his  money,  purchased  whiskey  and  deliv.ered  it 
to  him,  is  not  guilty  of  selling  liquor  to  a  minor,*  but  such  per- 
son is  an  aider  and  abettor  in  procuring  the  sale,  and  is  punish- 
able as  such.^ 

(9)  Sale  to  Minor  for  Use  of  Another. — The  sale  and  delivery 
of  intoxicating  liquors  to  a  minor  is  equally  an  offence  whether 
made  for  the  use  of  the  minor  or  the  use  of  any  other  person.^ 


■was  nothing  to  lead  the  seller  to  suspect 
that  C  furnished  the  money;  held,  not 
liable,  under  the  Illinois  Rev.  St.  1874, 
ch.  43,  §  6,  punishing  anyone  who 
"  shall  sell  or  give  intoxicating  liquors 
to  a  minor."  Siegel  v.  People,  106  111.  89. 

1.  Gillan  V.  State,  47  Ark.  555.  See 
Simons  v.  State,  25  Ind.  331. 

2.  "  Give  "  and  "  Sell."  —  Word 
"  give  "  has  different  meaning  from  the 
word  "  sell "  in  an  act  making  it  unlaw- 
ful to  give  or  sell  intoxicating  liquor  to 
minors.     Parkinson   v.    State,    14    Md. 

.  184;  s.  c,  74  Am.  Dec.  522. 

Under  the  Illinois  Liquor  Law  of 
1874,  entitled  "  an  act  to  provide  for  the 
licensing  of,  and  against  the  evils 
arising  from,  the  sale  of  intoxicating 
liquors,"  is  aimed  at  such  as  keep  a 
dram  shop;  and  the  provisions  of  the 
6th  section,  prohibiting  the  sale  or  giving 
away  of  liquors  to  minors  or  intoxi- 
cated persons,  do  not  apply  to  a  person 
who  treats  a  friend  at  his  private  house 
as  an  act  of  hospitality.  Albrecht  v. 
People,  78  111.  510. 

3.  Gilian  v.  State,  47  Ark.  555. 

Thus  where,  in  an  indictment  for  sell- 
ing liquor  to  a  minor,  without  the  con- 
sent of  his  parent  or  guardian,  it  was 
proved  that  the  minor  gave  the  monej' 
to  a  negro  to  purchase  it  for  him,  and 
that  the  negro  made  the  purchase  of  the 
defendant,  in  the  minor's  absence, 
without  disclosing  his  agency,  and  the 
accused  did  not  know,  nor  had  any 
reason  to  suspect,  that  the  negro. was 
acting  as  agent  for  the  minor,  he  cannot, 
upon  the  state  of  proof  alone,  be  con- 
victed of  making  a  sale  to  the  minor. 
Gillan  v.  State,  47  Ark.  555;  s.  c,  2  S. 
W.  Rep.  185. 

However,  in  Ohio,  the  supplying  of 
intoxicating  liquor  to  a  minor  to  be 
drunk  by  him,  is  a  furnishing  of  the 
liquor  to  such  minor  within  the  mean- 


ing of  the  act  of  April  5th,  1866,  al- 
though it  may  have  been  purchasedby 
another  and  supplied  by  the  seller  to 
the  minor  in  pursuance  of  such  pur- 
chase. State  V.  Munson,  25  Ohio  St.  381. 

4.  Cox  V.  State  (Miss.),,  3  So.  Rep. 
373.  See  Bryant  v.  State,  82  Ala.  51; 
Young  V.  State,  58  Ala.  358;  Johnson 
V.  State,  63  Miss.  230. 

■  In  Alabama,  under  an  indictment 
for  selling  or  giving  intoxicating  liquors 
to  a  minor  (Code  1876,  §  4205),  a  con- 
viction cannot  be  had  against  a  person 
who,  not  being  interested  in  the  sale  of 
intoxicating  liquor,  purchased  a  pint  for 
the  minor,  with  money  furnished  for  the 
purpose  by  the  latter.  Bryant  v.  State, 
82  Ala.  51. 

5.  Post,  V,  8  a  (12)',  Aiding  and 
Abetting  Sale."  ^ 

6.  See  Holmes  v.  State,  88  Ind.  145; 
State  V.  Fairfield,  37  Me.  517;  Com.  v. 
O'Leary,  148  Mass.  95;  O'Connell  v. 
O'Leary,  145  Mass.  311;  Peoples.  Gar- 
rett (Mich.)  36  N.W.  Rep.  234;  Ritcher' 
V.  State,  63  Miss.  304;  Ross  v.  People, 
17  Hun  (N.Y.)59i;  State  w.  Lawrence, 
97  N.  C.  492. 

In  such  case  the  person  for  whose  use 
the  sale  was  made  need  not  be  alleged 
in  the  complaint.  Com.  v.  O'Leary,  148 
Mass.  95. 

A  statute  which  forbids  the  sale,  giv- 
ing, or  furnishing  of  liquor  to  a  minor 
is  violated  although  the  liquor  deliv- 
ered to  the  minor  be  intended  for  the 
use  of  an  adult,  the  infant  being  only 
an  agent  in  making  the  purchase.  Peo- 
ple V.  Garrett  (Mich.),  36  N.  W.  Rep. 

234- 

One  who  sells  liquor  to  a  minor,  not 
knowing  that  the  minor  has  been  sent 
by  an  adult  and  for  hi6  use,  is  properly 
convicted  of  selling  to  a  minor.  Ritcher 
V.  State,  63  Miss.  304. 

The  fact  that  when  intoxicating  liquor 
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(lo)  Sale  for  Medical,  etc..  Purposes. — Sale  to  minors  for  sacra- 
mental, medicinal,  mechanical  or  business  purposes  are  not  pro- 
hibited by  the  ordinaiy  statute  forbidding  sale  and  delivery  to 
minors.' 

(ii)  Bartering  or  Exchanging. — It  is  thought  that  a  statute 
prohibiting  selling  does  not  cover  an  exchange  of  liquor  for 
other  liquor  of  the  same  or  of  a  different  kind  without  agreement 


was  sold  to  a  minor,  he  was  acting  for 
an  adult,  and  purchasing  for  him,  is  im- 
material, at  least  when  the  principal  is 
undisclosed.  Ross  v.  People,  17  Hun 
(N.Y.)  591. 

A  complaint  alleging  a  sale  to  a 
minor  may  be  sustained  by  evidence  of 
a  sale  by  a  person  having  a  license  to  a 
,minor  for  the  use  of  an  adult,  although 
the  fact  of  its  being  for  such  adult's  use 
was  disclosed  at  the  time  of  the  sale. 
Com.  V.  O'Leary,  143  Mass.  95. 

The  statute  prohibiting  the  sale  of 
liquors  to  minors,  etc.,  without  written 
order  of  his  parent,  etc.,  is  violated  by 
delivery  of  such  liquor  to  a  minor,  ask- 
ing for  it  in  behalf  of  one  to  whom  it 
might  lawfully  have  been  sold.  State  v. 
Fairiield,  37  Me.  517. 

Statement  of  Minor  at  Time  of  Fur- 
cliase. — In  a  prosecution  for  the  un- 
lawful sale  of  intoxicating  liquors  to  a 
boy  eleven  years  old,  the  statement  of 
the  boy  at  the  time,  or  the  belief  of 
the  defendant  founded  on  such  state- 
ment, that  the  liquor  was  for  the  boy's 
sick  mother,  constitutes  no  valid  or  legal 
oifence.  Holmes  v.  State,  88  Ind.  145. 
Compare  below.  Sale  for  Parent. 

A  contract  for  the  sale  of  intoxicat- 
ing liquor,  made  with  a  minor  as  the 
agent  of  a  disclosed  principal,  is  a  sale 
to  a  minor  for  the  use  of  another  per- 
son, within  the  meaning  of  Massachu- 
setts Pub.,  Stat.  ch.  100,  §  9,  cl.  4,  and  it 
may  be  so  alleged  in  the  complaint, 
although  the  property  in  the  liquor  sold 
passes,  not  to  the  agent,  but  to  the 
principal.     Com.  v.  O'Leary,  143  Mass. 

,95- 

Evidence  oifered  to  show  that  a 
minor  to  whom  the  liquor  was  sold 
was  acting  as  the  agent  of  an  undis- 
closed principal,  held,  properly  ex- 
cluded.   Ritcher  v.  State,  63  Miss.  304. 

Sale  for  Parent. — Some  cases  hold 
that  a  statute  forbidding  the  sale  or 
delivery  of  anj'  intoxicating  liquor  to  a 
minor  does  not  apply  to  a  minor  sent 
by  his  parents  to  buy  liquor  for  them. 
See  State  v.  McMahon,  53  Conn.  407; 
s.  c,  55  Am,  Rep.   140;   O'Connell   v. 


O'Leary,  145  Mass.  311;  St.  Goddardw, 
Burnham,  124  Mass.  578;  Com.  v.  Lat- 
tinville,  120  Mass.  385.  Compare 
Holmes  v.  State,  88  Ind.  145. 

1.  Johnson  v.  State,  74  Ind.  197; 
Ball  ni.  State,  50  Ind.  591;;  State  v. 
Wool,  86  N.  Car.  708;  State  v.  Wray, 
72  N.  Car.  253.  Contra,  Page  v.  State, 
84  Ala.  446;  State  v.  McBrayer,  98  N. 
Car.  619. 

Sales  for  medical  FurpOEes. — The  rule 
that  a  person  who  sells  intoxicating 
liquor,  on  a  proper  occasion,  in  good 
faith  and  with  due  caution,  for  medical 
purposes  only,  is  as  much  shielded  by 
the  spirit  of  the  Indiana  act  of  February 
27th,  1873,  as  if  he  were  exempted  from 
the  penalties  of  the  act  by  express 
words,  is  applicable  to  sales  to  minors. 
Ball  V.  State,  50  Ind.  595. 

A  practicing  physician  who  "keeps 
on  hand  intoxicating  drinks  or  liquors 
for  the  purpose  of  sale  or  profit,"  and 
thus  brings  himself  within  the  defini- 
tion of  a  dealer  in  such  drinks,  is 
guilty  of  a  violation  of  the  code,  §  1077, 
which  forbids  "dealers  in  intoxicating 
drinks  or  liquors"  to  sell  or  give  the 
same  in  any  quantity  to  unmarried 
minors,  knowing  them  to  be  such,  if  he 
prescribes  for  an  unmarried  minor, 
knowing  him  to  be  such,  or  drinks  liq- 
uors such  as,  in  his  judgment,  the  minor 
ought  to  take  as  a  medicine,  and  there- 
upon sells  or  gives  him  the  same,  even 
if  he  honestly  supposes  that  such  act  is 
not  forbidden  by  the  law.  State  v.  Mc- 
Brayer, 98  N.  Car.  619. 

Sale  Without  Fhyslclan's  Requisition. 

An  indictment  under  Alabama  Code, 
1876,  §  4205,  charging  a  gift  or  sale  of 
liquors  to  a  minor  "without  the  requisi- 
tion of  a  physician  for  medicinal  pur- 
poses," charges  no  indictable  oifence; 
the  above  act  having  been  amended  by 
act  of  February  26th,  1881,  under  which 
the  sale  is  legal  if  made  by  or  with  the. 
consent  of  the  parent,  guardian,  or 
person  having  the  management  and  con- 
trol of  the  minor,  or  upon  the  prescrip- 
tion of  a  physician.  Page  v.  State,  84 
Ala.  446. 
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as  to  the  price  or- reference    to  money  payment  because  of  such 
a  transaction,  is  not  a  sale,  but  a  barter  or  exchange.* 

(12)  Ai4ing  and  Abetting  Sale. — Anyone  aiding  or  abetting,  in 
the  sale  of  intoxicating  liquors  to  minors,  in  violation  of  law  is 
liable  to  be  punished  on  indictment  the  same  as  his  principal.* 

b.  Indians. — The  statute  prohibits  the  sale  of  intoxicating 
liquors  to  Indians,  and  the  payment  of  the  special  internal  rev- 
enue tax  for  selling  liquors  in  a  collection  district  does  not  au- 
thorize the  licencee  to  introduce  liquors  into  the  Indian  country 
in  violation  of  law,  although  such  Indian  country  is  within  the 
collection  district.* 

c.  Negroes  and  Slaves. — In  some  of  the  States,  the  law- 
prohibits  a  sale  of  intoxicating  liquors  within  certain  districts  to 
negroes,*  and  formerly  slaves.*  1 

d.  Intoxicated  Persons  and  Habitual  Drunkards. — 
There  are  in  some  of  the  States  statutes  in  varying  terms  forbid- 
ding the  sale  of  intoxicating  liquors  to  intoxicated  persons  and 
habitual  drunkards.® 


1.   Gillan  v.  State,  47  Ark.  555. 

The  court  say  in  the  above  case  that: 
"In  Ward  v.  State,  41;  Ark.  351,  we 
were  forced  to  that  hold  one  who  gave 
liquor  to  a  minor  could  not  be  con- 
victed of  selling  him  the  liquor  under 
the  statute,  quoting  with  approval 
Siegel  V.  People,  106  III.  89.  The  court 
there  saj':  'We  cannot  construe  the 
word  "sell"  in  such  a  statute  to  mean 
something  different  from  its  orfjinarj 
import.'  An  exchange  or  a  barter  has 
a  different  legal  import  from  a  sale,  as 
we  pointed  out  by  this  court  in  Cooper 
V.  State,  37  Ark.  412,  determined  under 
the  statute  making  it  penal  to  sell,  bar- 
ter or  otherwise  dispose  of  mortgaged 
property.  See  also  Meyer  v.  Rousseau, 
47  Ark.  46b.  Where  one  commodity  is 
exchanged  for  another  of  the  same  or  a 
different  kind,  without  agreement  as  to 
price,  or  reference  to  money  payment, 
the  transaction  is  not  a  sale,  but  a  bar- 
ter or  exchange.  Cases  sufra,  Gunter 
V.  Leckey,  30  Ala.  591 ;  Mitchell  •?'.  Gile, 
12  N.  H.  390;  Woodford  v.  Patterson, 
32  Barb.  (N.  Y.)  630;  Lvimpkin  v.  Wil- 
son, 5  Heisk.  (Tenn.)  555." 

2.  See  Foster  v.  State,  45  Ark.  361; 
Johnson  v.  People,  83  111.  431. 

A  person  engaged  in  making  change 
for  parties  engaged  in  unlawfull}'  sell- 
ing liquors  to  minors  may  be  convicted, 
on  indictment  for  selling  the  liquors,  as 
aiding  and  assisting  in  the  transaction. 
Johnson  v.  People.  83  111.  431. 

One  Who  with  the  money  of  the 
minor  purchases  liquor  for  the  latter,  in 
addition  to  being  an  agent  of  the  minor 


for  the  purchase,  which  is  not  punish- 
able, is  also  an  aider  and  procurer  of 
the  sale  and  therefore  punishable  as  a 
principal  in  violating  the  statute  inhib- 
iting sales  to  minors.  Foster  v.  State, 
45  Ark.  361. 

3.  U.  S.  V.  Forty-three  Gallons  of 
Whiskey,  108  U.  S.  491.    . 

4.  See  Parkinson  v.  State,  14  Md. 
184;  s.  c,  74  Am.  Dec.  522;  State  v. 
Sonnerkalb,  2  Nott  &  McC.  (S.  Car.) 
280. 

In  the,  Maryland  act  of  1858,  passed 
February  17th,  1858,  prohibiting  the 
sale  of  intoxicating  liquors  in  Annapo- 
lis or  within  five  miles  thereof,  to  min- 
ors and  people  of  color,  the  word  "give" 
has  a  different  meaning  ■  from  the  word 
"sell,"  and  the  law  ajjplies  to  the  case 
of  a  party  who  buys  liquor  at  a  hotel 
and  gives  it  to  a  minor.  Parkinson  v. 
State,  14  Md.  184;  s.  c,  74  Am.  Dec.  522. 

5.  Shuttleworth  v.  State,  35  Ala. 
415;  Powell  V.  State,  27  Ala.  51;  Boltze 
V.  State,  24  Ala.  89;  Reinhart  v.  State, 
29  Ga.  522;  Com.  v.  Hatton,  15  B. 
Mon.  (K3'  )  537;  Rawlings  v.  State,  2 
Md.  201;  Bond  xk  State,  21  Miss.  (13 
Smed.  &  M.)  265;  Jolly  v.  State,  16 
Miss.  (8  Smed.  &  'M.)  145;  Page  v. 
Luther,  6  Jones  (N.  Car.)  L.  413:  State 
V.  McNair,  i  Jones  (N.  Car.)  L.  180; 
State  V.  Harrington,  12  Rich.  (S.  Car.) 
L.  293;  Brown  w.  State,?  Head  (Tenn.) 
180;  State  V.  Weeks,  7  Humph.  (Tenn.) 
522;  State  V.  Bradshaw,  2  Swan 
(Tenn.)  627;  Johnson  z/.  Com.,  i2Gratt. 
(Va.)7i4. 

6.  Tatum  v.  State,  63  Ala.  147;  Wal- 


704 


offences  and 


INTOXICATING   LIQUORS. 


Proceedings. 


(i)  Who  Are  Persons  of  Intemperate  Habits. — An  habitual 
drunkard  is  one  who  is  in  the  habit  of  getting  drunk,  or  that  fre- 
quently is  drunk ;  but  not  necessarily  one  who  iS  constantly  or 
universally  drunk.^ 

(2)  Notice  to  Dealer  of  Intemperate  Habit  of  Purchaser.- — A 
conviction  for  unlawfully  giving  or  selling  intoxicating  liquor 
to  a  person  in  the  habit  of  becoming  intoxicated   cannot  be  sus- 


ton  V.  State,  62  Ala.  197;  Hill  v.  State, 
62  Ala.  168;  Atkins  -v.  State,  60  Ala. 
45;  Young  V.  State,  58  Ala.  358;  Smith 
1).  State,  55  Ala.  i;  Maxwell  f.  State, 
27  Ala.  660;  Elam  v.  State,  25  Ala.  53; 
Smith  V.  State,  19  Conn.  493;  Barnes  f. 
State,  19  Conn.  398;  Hurapeler  v.  Peo- 
ple, 92  111.  400;  Murphy  v.  People,  90 
111.  59;  Mapes  V.  People,  69  111.  523; 
Buell  V.  State,  72  Ind.  523;  Allen  v. 
State,  52  Ind.  486;  Williams  v.  State, 
48  Ind.  306;  Deveny  v.  State,  47  Ind. 
208;  Zeizef  v.  State,  47  Ind.  129;  Stew- 
art V.  Waterloo  Turn  Verein,  71  Iowa 
226;  Dudley  v.  Sautbine,  49  Iowa  650; 
State  V.  Gutekunst,  24  Kan.  252;  State 
V.  Heck,  23  Minn.  549;  State  v.  Maho- 
ney,  23  Minn.  181;  People  v.  Hislop,  77 
N.  Y.  331  (affirming  s.  c,  sub  nom.  Peo- 
ple ex  rel.  Hislop  v.  Cowles,  16  Hun 
(N.  Y.)  S77);  Crabtree  v.  State,  30 
Ohio  St.  382;  Adams  v.  State,  21;  Ohio 
St.  584;  Miller  v.  State,  30hio  St.  475. 

The  offence  created  by  New  York 
laws,  of  selling  liquor  to  an  intoxicated 
person,  is  not  indictable  as  a  misde- 
meanor. The  penalty  is  onh'  recover- 
able by  action.  People  v.  Hislop,  77 
N.Y.  331  (affirming  s.  c, sub  nom.  Peo- 
ple ex  rel.  Hislop  v.  Cowles,  16  Hun 
(N.  Y.)  577).  See  Foote  v.  People,  56 
N.  Y.  321. 

A  corporation  organized  "for  the  in- 
tellectual and  physical  improvement  of 
its  members,"  at  a  regular  meeting  re- 
solved to  have  a  ball,  and  a  committee 
was  appointed  who  took  charge  of  the 
eijtertainment.  At  the  ball  two  of  the 
committee  sold  beer,  with  the  knowl- 
edge of  the  speaker  to  a  person  within 
the  prohibition  of  the  statute,  and 
turned  over  the  proceeds  to  the  treas- 
urer of  the  corporation.  Held,  that  the 
corporation  had  subjected  itself  to  the 
penalty  imposed  by  the  Iowa  statute 
for  selling  beer  to  a  person  in  the  habit 
of  becoming  intoxicated  (Code,  §  1539). 
Stewart  v.  Waterloo  Turn  Verein,  71 
Iowa  226. 

Y  received  a  dollar  from  B,  whom  he 
knew  to  be  of  intemperate  habits,  and 
under  B's  promise  that  Y  should  have 


any  surplus  thereof,  bought  and  deliv- 
ered to  B  a  bottle  of  whiskey.  Held, 
that  Y  was  not  liable  to  the  penalty  of 
the  Alabama  Code,  §  4205,  for  selling 
or  giving  away  spirituous  liquors. 
Young  V.  State,  58  Ala.  358. 

Selling  Liquor  to  a  Person  of  Known 
Intemperate  Habits. — To  authorize  a 
conviction  under  an  Indictment  for  sell- 
ing liquor  to  a  person  of  known  intem- 
perate habits  (Code,  §  4205),  it  is  essen- 
tial that  three  facts  shall  be  proved: 
1st,  that  the  defendant  sold  spirituous, 
vinous  or  inalt  liquor  to  the  person 
named;  2nd,  that  such  person  was  of 
intemperate  habits;  and,  3rd,  that  the 
defendant  had  knowledge  of  his  intem- 
perate habits.  Tatum  v.  State,  63  Ala. 
147. 

Selling  to  persons  of  known  intem- 
perate habits,  vinous  and  spirituous  liq- 
uors,, in  quantities  greater  than  a  quart, 
is  not  a  violation  of  the  statute.  Max- 
well V.  State,  27  Ala.  660. 

Delivery  to  Intoxicated  Person  on  An- 
other's "Tlireat." — Where  A  orders  in- 
toxicating liquor  to  be  delivered  to  B, 
an  intoxicated  person,  for  B's  sole  bene- 
fit, and  it  is  so  delivered,  the  title  passes 
directly' toB,thoughthegoods  are  paid  for 
by  A,  and  thus  furnishing  intoxicating 
liquor  to  an  intoxicated  person  is  an  in- 
dictable offence  under  the  statute.  State 
V.  Hubbai;d,  60  Iowa  466. 

1  See  Habitual  Drunkenness, 
vol.  9,  p.  258. 

State  V.  Pratt,  34  Vt.  323.  See 
Tatum  V.  State,  63  Ala.  152;  Ma- 
hone  V.  Mahone,  19  Cal.  626;  Harrison 
V.  Ely,  120  111.  83;  Murphy  v.  People, 
90  111.  60;  Richards  v.  Richards,  19  111. 
App.  435;  Zeizer  v.  State,  47  Ind.  129; 
Wheeler  v.  Wheeler,  53  Iowa  512; 
Walton  1).  Walton,  34  Kan.  198;  Com. 
V.  McNamee,  112  Mass.  286;  Com.  v. 
Whitney,  71  Mass.  (5  Gray),  86;  Lud- 
wick  V.  Com.,  18  Pa.  St.  174;  Trigg  v. 
State,  49  Tex.  676. 

It  has  been  said  that  if  the  rule  or 
habit  be  to  drink  to  intoxication  when 
occasion  offers,  and  sobriety  or  absti- 
nence is  the  exception,  then  the  charge 
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tained  unless  the  proof  shows  that  the  notice  required  by  statute 
has  been  given,  informing  the  defendant  that  the  party  to  whom 
he  is  charged  with  furnishing  the  liquor  is  in  the  habit  of  being 
intoxicated.* 

The  sale  of  spirituous  liquors  to  a  common  drunkard  is  an  of- 
fence within    the    terms  of  some    statutes  prohibiting  such  sale 


"of  intemperate  habits"  is  established. 
It  is  not  necessary  that  the  custom  be 
an  every  day  rule.  Tatum  v.  State,  63 
Ala.  152. 

While  it  is  true  that  in  every  clear 
case  a  court  may  assume  the  facts  that 
disclose  a  case  of  habitual  intemperance, 
or  that  they  warrant  the  opposite  con- 
clusion, yet  in  the  main  these  are  ques- 
tions to  be  submitted  to  the  jury.  North- 
western Life  Ins.  Co.  v.  Muskegon  Bank, 
122  U.  S.  506. 

Evidence  that  the  party  had  been 
drunk  from  three  to  five  times  within 
two  years  preceding  the  trial  has  been 
held  sufficient  to  authorize  the  jury  to 
find  that  he  was  in  the  habit  of  getting 
intoxicated.     Murphy  t>.  People,  90  111. 

59- 

To  convict  for  a  violation  of  the  stat- 
ute prohibiting  sale  of  liquor  to  any 
person  who  is  in  the  habit  of  getting 
intoxicated,  the  charge  must  allege  and 
the  proof  must  show  that  such  person 
was,  at  or  about  the  date  of  the  sale,  in 
the  habit  of  getting  intoxicated.  Zeizer 
V.  State,  47  Ind.  129. 

Upon  the  trial  of  the  information,  the 
court  instructed  the  jury  that  the  per- 
sons named  must  have  been  in  the  habit 
of  getting  drunk  at  the  time  of  the  sale,  1 
and  that  whether  they  were  or  not  was 
a  question  for  the  jury;  and  properly 
refused  to  instruct  them  additionally 
that  it  was  not  sufficient  that  the  per- 
sons had  been  frequently  intoxicated, 
and  that  iive  occasions  of  inf;oxication 
would  not  justify  a  finding  of  habitual 
intoxication.     Harrison  v.  Ely,  120  111. 

83- 

"Sober  and  temperate"  does  not  im- 
ply total  abstinence  from  intoxicating 
liquor,  the  moderate  temperate  use  of 
intoxicating  liquors  is  said  to  be  con- 
sistent with  sobriety.  Brockway  v. 
Mutual  Benefit  Life  Ins.  Co.,  9  Fed. 
Rep.  249,  253.  See  Dunn  v.  Dunn,  62 
Cal.  178;  Miller  v.  Mut.  Ben.  Ins.  Co., 
34  Iowa  222;  Van  Vankenburgh  xk 
American  Popular  Life  Ins.  Co.,  70  N. 
Y.  605;  Union  Mut.  Life  Ins.  Co.  v. 
Reif,  36  Ohio  St.  599;  Mowry  v.  Home 
Life  Ins.  Co.,  9  R.  1. 346;  Northwestern 
Life  Ins.  Co.  v.  Muskegon  Bank,  122 


U.  S.  512;  Knickerbocker  Life  Ins.  Co. 
V.  Foley,  105  U.  S.  354;  Huttoh  v. 
Waterloo  Life  Assur.  Co.,  i  Fost.  &  F. 

73.5- 

A  drunkard  is  one  whose  habit  is  to 
get  drunk,  whose  ebriety  has  become 
habitual.  "Drunkard,"  "common  drunk- 
ard," and  "habitual  druiikard,"  mean 
the  same  thing.  Com.  v.  Whitney,'  71 
Mass.  (5  Gray)  86.  See  Drunkard, 
Drunkenness,  vol.  6,  p.  34. 

It  has  been  said  that  while  the  word 
"common"  imports  frequency,  the  law 
does  not  specify  the  number  of  in- 
stances at  a  given  time  that  are  necessary 
to  constitute  a  common  drunkard.  Com. 
V.  McNamee,  112  Mass.  286. 

"Intemperate  habits"  within  the 
meaning  of  Alabama  Code,  §  4205, 
prohibiting  the  selling  of  liquor  to  a 
person  of  known  intemperate  habits 
cannot  be  predicated  of  the  person  who 
occasionally  drinks  to  excess.  But  it  is 
not  necessary  to  show  that  he  is  drunk 
every  day ;  if  ^sobriety  is  the  rule  and 
occasional  intoxication  the  exception, 
he  is  not  within  the  statute,  but  if  the 
habit  is  to  drink  to  intoxication  when 
occasion  offers  and  sobriety  or  absti- 
nence is  the  exception,  as  when  one  is 
accustomed  to  remain  sober  while  at 
home,  but  generally  drinks  to  excess 
when  in  company  or  when  visiting  the 
town  or  village,  such  person  is  a  person 
of  intemperate  habits.  Tatum  v.  State, 
63  Ala.  147. 

What  Must  be  Shown. — On  an  indict- 
ment for  selling  liquor  to  a  person  in 
the  habit  of  getting  intoxicated,  it  is  not 
essential  to  show  that  the  party  is  con- 
stantly or  usually  intoxicated,  but  it  is 
sufficient  to  show  that  he  has  been  fre- 
quently so,  and  has  thereby  acquired 
an  involuntary  tendency  to  become 
intoxicated.  Murphy  v.  People,  90  111. 
59. 

1.  State  V.  Gutekunst,  24  Kan.  252. 
See  Engle  v.  State,  97  Ind.  122;  Taylor 
V.  Carroll,  145  Mass.  95;  Tate  w.  Dono- 
van, 143  Mass.  590;  Kennedy  v.  Saun- 
ders, 142  Mass.  9. 

The  Indiana  Statute  (§  2093,  R. 
S.  1881)  that  the  notice  therein  referred 
to  regarding  the   selling  or  giving  of 
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whether  the  seller  knew  him  to  be  a  common  drunkard  or  not.* 
It  has  been  said  that  a  prosecution  for  giving  away  intoxicating 
liquors  to  a  person  in  the  habit  of  becoming  intoxicated  cannot 
be  sustained  where  the  evidence  shows  that  the  defendant  be- 
lieved and  had  reason  to  believe  that  the  man  to  whom  the  liquor 
was  given  was  a  sober  man  and  not  in  the  habit  of  becoming  in- 
toxicated.^ 


intoxicating  liquors  to  a  person  who  is 
in  the  habit  of  becoming  intoxicated 
must  be  given  to  a  citizen  of  a  township 
or  ward  in  which  the  person  resides, 
and  an  averment  that  the  wife  of  a 
citizen  of  such   township  or  ward  has 

fiven  notice  is  not  sufficient.     Engle  v. 
tate,  97  Ind.  122. 

Sufficiency  of  Notice. — The  following 
notice  in  writing,  signed  by  the  son  of 
a  person  having  the  habit  of  drinking 
intoxicating  liquors  to  excess,  and  given 
to  a  seller  of  such  liquors,  towit:  "I 
forbid  you  selling  or  delivering  liquor 
to  I.  N.  Taylor,"  is  a  sufficient  com- 
pliance with  Mass.  Pub.  Stat.,  ch.  100, 
^    25.     Taylor    v.    Carroll,  145    Mass. 

95- 

A  notice  served  by  a  wife  on  a  liquor 
seller,  which  was  as  follows:  "I  hereby 
warn  you  not  to  harbor  my  .husband, 
nor  to  sell  him  any  more  beer  after  this 
date,  or  I  will  put  you  to  trouble,"  is  a 
sufficient  notice  to  support  an  action  of 
tort,  under  Massachusetts  Pub.  Stat., 
ch.  100,  §  25,  and  it  is  not  necessary 
that  the  notice  should  state  that  the 
person  named  was  in  the  habit  of  using 
intoxicating  liquors  to  excess.  Tate  v, 
Donovan,  143  Mass.  590. 

Recovery  of  Penalties.  —  Under  a 
statutory  provision  that  the  husband, 
wife,  etc.,  having  "the  habit  of  drinking 
spirituous  or  intoxicating  liquor  to 
excess,  may  give  notice  in  writing, 
signed  by  him  or  her,  to  any  person, 
requesting  him  not  to  sell  or  deliver 
such  liquor  to  the  person  having  such 
habit,"  and  imposing  a  penalty  for  a 
subsequent  sale,  etc.,  by  the  person  so 
notified  of  any  such  liquor  to  the  person 
having  such  habit  (Massachusetts  Pub. 
Stat.,  ch.  ioo,§  25),  the  notice  need  not  be 
in  the  language  of  the  statute;  and  a 
notice  by  a  wife  stating  that  her  husband 
"had  been  in  the  habit  of  getting  liquor 
here  and  coming  home  drunk,"  and 
requesting  the  defendant  not  to  give 
him  any  more  drink,  is  sufficient  to 
sustain  .an  action  for  such  penalty, 
although  it  does  not  contain  the  words 
"spirituous  or  intoxicating  liquor." 
Kennedy  v.  Saunders,  142  Mass.  9, 
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1.  Smith  V.  State,  19  Conn.  493.  See 
Hill  V.  State,  62  Ala.  168;  Humpeler  v. 
People,  92  111.  400;  State  v.  Thompson, 
74  Iowa  119;  State  v.  Ward,  73  Iowa 
533;  Dudley  v.  Sautbine,  49  Iowa  650; 
Church  v.  Higham,  44  Iowa  482;  Com. 
V.  McNeff,  145  Mass.  406;  Com.  v. 
Julius,  143  Mass.  132;  Whitton  w.  State, 
37  Miss.  379;   State   v.  Heck,  23  Minn. 

549- 

Want  of  Knowledge — Effect  on  Sale. — 
The  fact  that  a  person  selling  or  giving 
intoxicating  liquors  to  one  in  the  habit 
of,  becoming  intoxicated  did  not  know 
that  the  person  receiving  them  was 
intoxicated  does  not  relieve  him  from 
liability.  Church  w.  Higham,  44  Iowa 
482.  Thus  under  the  Iowa  Pharmacy 
act  ignorance  of  the  habit  of  intoxication 
of  the  person  purchasing  intoxicating 
liquors  is  no  defence  to  an  indictment 
for  unlawful  sales.  State  v.  Thompson, 
74  Iowa  119.  And  under  the  Massa- 
chusetts statute  (ch.  100)  forbidding  the 
sale  of  intoxicating  liquors  to  an  intoxi- 
cated person,  it  is  no  defence  that  the 
seller  did  not  know  at  the  time  of 
making  the  sale  that  the  buyer  was 
intoxic'ated.     Com.  v.  Julius,   143  Mass. 

132- 

It  is  said  in  the  cases  of  Humpeler  xt. 
People,  92  111.  400;  Dudlej'  v.  Sautbine, 
49  Iowa  650,  that  proof  of  the  fact  that 
the  vender  did  not  know  that  such 
person  was  in  the  habit  of  getting  intoxi- 
cated constitutes  no  defence. 

At  the  trial  of  a  complaint  charging 
the  defendant  with  maintaining  a  tene- 
ment for  the  illegal  keeping  and  sale  of 
intoxicating  liquor,  an  instruction  that 
the  jury  might  convict  upon  evidence 
of  sales  to  a  person  who  was  a  drunkard, 
and  known  to  defendant  to  be  intoxi- 
cated, if  defendant  kept  the  premises 
for  the  purpose  of  making  such  sales, 
held,  sufficient,  the  attention  of  the 
jury  having  been  previously  called  to 
the  necessity  of  proving  knowledge  on 
defendant's  part  that  the  person  was  a 
drunkard.  Com.  v.  McNeff,  145  Mass. 
406. 

2.  Williams  v.  State,  48  Ind.  306. 
See     Deveny   v.    State,     47   Ind.   208. 
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(3)  Joint  Sale  to  Intoxicated  and  Third  Person. — Where  intoxi- 
cating liquors  are  sold  to  a  third  person  with  the  knowledge  that  a 
person  of  known  intemperate  habits  is  to  join  in  the  drinking  of  it, 
and  such  intemperate  person  is  permitted  to  drink  such  liquor  in  the 
presence  of  the  party  selling,  he  is  guilty  of  the  offence  denounced 
by  the  statute.'^ 

8.  Selling  in  Particular  Places  and  Localities. — In  various  of  the 
States  there  are  statutes  prohibiting  the  sale  of  intoxicating  liquors 
at  or  near  educational  institutions,* 


Where  the  defendant,  in  a  prosecution 
for  intoxicating  liquor  to  a  person  in 
the  habit  of  getting  intoxicated,  had  no 
knowledge,  at  the  time  of  the  sale,  of 
the  habit  of  intoxication  of  such  person, 
who  was  a  stranger  to  the  defendant, 
and  was  sober  at  the  time,  and  had  not 
the  appearance  of  being  a  person  in  the 
habit  of  getting  intoxicated,he  is  entitled 
to  an  acquittal.  Deveny  v.  State,  47  Ind. 
20S. 

1.  Walton  V.  State,  62  Ala.  197.  See 
Weireteny.  State,  69  Ind.  269;  State  f. 
Hubbard,  60  Iowa  466;  S'catchard  v. 
Johnson,  57  L.  J.,  M.  C.  4T. 

A  treated  B  to  liquor  when  B  was 
intoxicated.  —  Held,  that  the  liquor 
seller  who  sold  the  liquor  was  guilty  of 
the  offence  of  disposing  of  liquor  to  an 
intoxicated  person,  although  A  and 
not  B  paid  for  it.  State  v.  Hubbard, 
60  Iowa  466. 

Indictment  was  brought  under  i 
Indiana  Rev.  St.  1876,  p.  871,  §  10, 
for  selling  intoxicating  liquor  in  a  less 
quantity  than  a  quart  to  a  person  in 
the  habit  of  becoming  intoxicated,  after 
having  received  written  notice  not  to 
do  so.  The  evidence  showed  that 
defendant,  at  the  time  alleged,  sold  to 
such  person  four  glasses  of  beer  for 
twenty  cents;  that  one  of  these  glasses 
was  for  such  person's  own  use,  and  he 
drank  its  contents,  and  that  the  other 
three  glasses  were  intended  to  be  a  treat 
for  three  friends  who  had  accompanied 
the  purchaser  to  the  saloon,  and  who 
drank  the  contents  of  the  said  glasses  at 
the  same  time;  that  these  glasses  held 
less  than  a  pint  of  beer  each,  three  of 
them  together  holding  a  quart.  Held, 
that  the  evidence  showed  a  sale  of  four 
several  glasses  of  lager,  containing  each 
less  than  a  pint  within  the  meaning  of 
the  statute.  Weireter  v.  State,  69  Ind. 
269.  ' 

In  England,  a  publican  is  rightly  con- 
victed of  selling  liquor  to  a  drunken 
person,  when  the  liquor  is  consumed  by 
the   drunken   person,   though    ordered 


and  paid  for  by  a  sober  companion. 
Sc'atchard  -u.  Johnson,  57  L.  J.  M. 
C.  41. 

Giving  liquor  to  intoxicated  person. — 
Proof  of  a  gift  of  intoxicating  liquor 
will  support  an  indictment  under  the 
statute  for  selling  liquor  to  a  person  in 
the  habit  of  getting  intoxicated.  Church 
V.  Higham,  44  Iowa  482;  Dahmer  v. 
State,  56  Miss.  787. 

Sale  by  unlicensed  dealer.-The  statute 
forbidding  the  sale  of  intoxicating 
liquor  to  an  habitual  drunkard  applies 
not  merely  to  those  licensed  to  sell 
intoxicating  liquor  but  to  ''anj'  person." 
State  V.  McGinnis,  30  Minn.  52.  See 
also  Fitzenrider  ■v.  State,  30  Ind.  238. 

2.  See  Blackwell  v.  State,  36  Ark. 
178;  DeBois  ■V.  State,  34  Ark.  381; 
Com.  -o.  Jones,  142  Mass.  573;  Com.  v. 
Everson,  140  Mass.  292;  Com.  f.  Hea- 
ganey,  137  Mass.  574;  Com.  t;.  Jenkins, 
137  Mass.  572;  Com.  v.  Whelan,  134 
Mass.  206;  State  v.  Hollingsworth,  100 
N.  C.  535;  In  re  Liquor  Locations,  13 
R.  I.  733;  Boyd  V.  State,  12  Lea  (Tenn.) 
687;  State  V.  Tarver,  11  Lea  (Tenn.) 
65S;  Lea  V.  State,  10  Lea  (Tenn.)  478; 
Tillery  v.  State,  10  Lea  (Tenn.)  35; 
Harney  v.  State,  8  Lea  (Tenn.)  113; 
Brewer  v.  State,  7  Lea  (Tenn.)  682. 

Educational  Institutions. — A  statute 
preventing  the  sale  or  giving  away  of 
liquors  within  a  given  distance  of  any 
academy,  college,  university,  or  institu- 
tion of  learning,  does  not  apply  to  com- 
mon schools  provided  by  the  legisla- 
ture. This  is  held  to  be  true  even 
though  such  common  schools  are  taught 
in  the  building  of  an  academy  or  col- 
lege.  Blackwell  v.  State,  36Ark.  178. 

The  supreme  court  of  Tennessee 
held,  in  the  case  of  Lea  v.  State,  10 
Lea  (Tenn.)  478,  that  a  taxing  district 
of  the  second  class  organized  under 
Tennessee  acts  1871,  ch.  127,  is  an  in- 
corporated town  within  the  etemption 
contained  in  Tennessee  act  of  1877,  ch. 
23,  forbidding  the  sale  of  liquor  within 
four  miles  of  an  institution  of  learning. 
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Ascertainment  of  Distance  or  Local- 
ity.— Under  a  statute  forbidding  the 
granting  of  licenses  for  tlie  sale  of  in- 
toxicating liquor  in  any  building  or 
place  within  a  given  number  of  feet  of 
a  public  school,  the  distance  is  to  be 
measured  in  a  direct  line  from  any  part 
of  the  building  or  place  to  any  part  of 
the  school.   In  re  Liquor  Locations,  13 

R.  I-  733- 

Under  the  Massachusetts  statute 
making  it  an  offence  to  sell  liquor  in 
a  building  on  the  same  street  with  a 
school  house,  and  within  a  certain  dis- 
tance from  it,  if  the  lot  on  which  the 
school  house  stands  abuts  on  the  street 
in  which  is  the  building  in  which  the 
liquor  is  sold,  the  school  must  be  deemed 
to  be  on  the  street  on  which  the  en- 
trances are.  Com.  v.  Heaganey,  137 
Mass.  574;  Com.  v.  Jenkins,  137  Mass. 
573. 

If  the  buildings  are  situated  on  the 
same  street,  that  is,  have  entrances  from 
a  common  street,  the  four  hundred  feet 
is  to  be  determined  by  the  distance  be- 
tween the  two  buildings,  without  in- 
cluding the  distance  from  the  building 
to  the  street.     Com.  v.  Jones,  142  Mass. 

573- 

In  the  case  of  Com.  v.  Whelan,  134 
Mass.  206,  at  the  trial  of  a  complaint 
for  an  unlawful  sale  of  intoxicating 
liquors,  it  appeared  that  the  building  in 
which  the  sale  was  made  was  bounded 
on  one  side  by  C  street  and  on  another 
side  by  S  street,  the  two  streets  inter- 
secting each  other  at  the  corner  of  the 
building;  that  the  only  entrance  to  the 
building  and  the  only  windows  of  the 
premises  were  on  C  street,  the  entrance 
being  numbered  "28  C  street;"  that  a 
former  entrance  and  a  former  window 
on  S  street  had  been  permanentljt  closed 
"by  boarding  up,  to  meet  the  require- 
ments of  the  authorities  in  granting  a 
license  to  the  defendant;  that  upon  the 
wall  of  the  building  on  S  street  there 
were  two  signs  on  which  the  defend- 
ant's name  appeared,  and  upon  the  same 
wall  a  sign  on  which  were  the  words, 
'■Entrance  28  C  street;"  and  that  the 
whole  building  was  within  four  hundred 
feet  of  a  building  on  S  street,  then  oc-' 
cupied  by  a  public  school.  Held,  that 
the  defendant's  building  was  on  S 
street,  within  the  meaning  of  the  statute 
of  1882,  ch.  220. 

What  Sales  are  Illegal,  or  Constitute 
an  Offence. — A  license  issued  after  an 
order  is  made  under  the  power  con- 
ferred by  the  Arkansas  act  of  March 
2nd,  1875,  prohibiting  the  sale  or  giving 


away,  etc.,  of  liquors  within  three  miles 
of  any  academy,  etc.,  is  no  defence  to  a 
prosecvition  for  the  violation  of  such 
order.    Blackwell  v.  State,  36  Ark.  178. 

A  party  cannot  be  indicted  under  the 
Arkansas  act  of  March  8th,  1879,  for 
selling  liquors  within  two  miles  of 
Judson  University,  White  county,  as 
such  a  sale  is  regulated  entirely  by  the 
Arkansas  act  of  February  27th,  1875. 
DeBois  -v.  State,  34  Ark.  381. 

Manufacturers  of  spirituous  liquors 
cannot,  under  Tennessee  acts,  1877,  ch. 
23,  §  I,  sell  the  same-  for  purposes  of 
consumption  within  four  miles  of  an  in- 
corporated institution  of  learning,  said 
acts  allowing  manufacturers  to  sell 
"  in  wholesale  packages  or  quantities." 
State  V.  Tarver,  11  Lea  (Tenn.)  658. 

The  North  Carolina  local  option  law 
(Code,  §3116),  provides  that  an  elec- 
tion in  favor  of  license  shall  not  aifect 
localities  in  which  saleof  liquors  is  pro- 
hibited by  law.  The  town  of  H  voted 
for  license.  Held,  that  sales  in  H  were 
illegal,  as  it  was  "  within  two  miles  of  a" 
certain  church,  a  locality  within  which 
the  sale  of  liquor  is  prohibited  by  law," 
under  act  1887,  ch.  417.  State  v.  Hol- 
lingsworth,  100  N.  C.  535. 

Same — Sale  Made  ftom  Steamboat  on 
Water. — One  may  be  indicted  for  sell- 
ing intoxicating  liquor  without  a  license, 
or  within  four  miles  of  an  incorporated 
institution  of  learning,  although  the 
sales  were  made  from  a  steamboat  on 
the  waters  of  a  navigable  river.  Boyd 
V.  State,  12  Lea  (Tenn.)  687. 

Same^ — Institution  of  Learning — Sale 
In  Vacation. — The  law  prohibiting  the 
sale  of  liquor  within  four  miles  of  an 
incorporated  institution  of  learning  ap- 
plies to  a  sale  made  in  vacation,  and 
although  the  institution  is  maintained 
by  the  common  school  fund.  Tillery  v. 
State,  10  Lea  (Tenn.)  35. 

Same  — Gate  In  Premises.  —  Where 
there  is  an  entrance  to  licensed  premi- 
ses through  a  gate  on  a  street  on  which 
there  is  a  school  house  within  limit  pro- 
hibited by  statute  1882,  ch.  220,  the  ques- 
tion whether  the  license  is  avoided 
thereby  depends  upon  the  purpose  for 
which  the  gate  is  used.  Com.  v.  Ever- 
son,  140  Mass.  292,  434. 

Same — Failure  to  Keglster  Charter — 
Effects  — Upon  a  trial  of  an  indictment 
for  selling  liquor  within  four  miles  of 
an  incorporated  school,  it  appeared  that 
the  certificate  of  charter  of  the  school 
had  not  been  registered  in  the  office  of 
the  county  register  as  required  hy  law. 
Held,  that  a  conviction  could  not  be 
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urches,!  agricultural  fairs,*  places  of  exhibition  and  amusement  * 
iblic  or  State  buildings,* 


sustained,  and  that  it  was  immaterial ' 
that  the  name  of  the  school  appeared 
in  the  list  of  incorporated  companies 
published  by  order  of  the  secretary  of 
state.  Brewer  v.  State,  7  Lea  (Tenn.) 
6S3. 

Same — Buyer  Not  Guilty  of  Oflfence. — 
Under  the  Tennessee  act  of  1877,  ch. 
23,  which  makes  it  a  misdemeanor,  sub- 
ject to  both  fine  and  imprisonment,  to 
sell  or  tipple  any  intoxicating  beverage 
within  four  miles  of  an  incorporated  in- 
stitution of  learning,  the  buyer  of.  the 
liquor  is  not  guilty  of  the  offence.  Har- 
ney V.  State,  8  Lea  (Tenn.)  113. 

1.  Yowell  f.  State,  41  Ark.  355;  State 
V.  Midgett,  85  N.  C.  538. 

Sale  Near  Church. — Where  a  local 
option  law  existed  prohibiting  the  sale 
or  giving  away  of  ardent  liquors  within 
three  miles  of  a  church  in  a  certain 
place,  and  the  physician  practicing  at 
that  place  handed  a  dollar  to  a  member 
of  the  firm  of  saloon  keepers  at  a  place 
four  miles  distant  from  that  where  the 
sale  was  prohibited,  telling  him  to  give 
It  to  his  bar  tender  and  to  tell  the  latter 
to  send  him  a  quart  of  a  particular 
whiskey  for  prescriptions;  but  the  part- 
ner got  the  whiskey  himself  at  the  sa- 
loon and  on  his  :eturn  delivered  it  to 
the  physician,  such  partner  being  a  part 
owner  of  the  saloon  and  receiving  the 
money  and  delivering  the  whiskey  at 
the  place  where  the  sale  was  prohibited, . 
made  it  a  sale  by  him  at  that  place. 
Yowell  V.  State,  41  Ark.  355. 

An  indictment  under  North  Caro- 
lina acts,  1879,  ch.  232,  for  selling  spir- 
ituous liquor  within  a  certain  distance 
of  a  church  in  Hyde  county,  cannot  be 
supported  by  evidence  of  such  a  sale 
within  the  prescribed  distance  of  a  house 
conveyed  primarily  for  educational  pur- 
poses, with  permission  to  hold  divine 
service  therein  on  suitable  occasions, 
which  is  ordinarily  used  for  a  school 
house,  but  in  which  there  is  preaching 
at  stated  intervals.  State  v.  Midgett, 
85  N.  C.  538. 

2.  Sale  Near  Agricultural  Fair. — A 
statute  making  it  an  offence  to  sell 
liquor  within  two  miles  of  a  place  where 
an  agricultural  fair  is  being  held;  one 
who  sells  at  a  permanent  place  of  busi- 
ness within  the  limit  is  liable.  Heck  v. 
State,  44  Ohio  St.  536. 

3.  State  V.  White,  7  Baxt.  (Tenn.) 
158;   Otter  V.  Haughton,  N.  Y.  Dail. 


Reg.,  June  5th,  1886;  Kramer  v.  Police 
Department  of  New  York,  N.  Y.  Dail. 
Reg.,  November  24th,  1885;  Com.  v. 
Cavanagh,  2  Pa.  Co.  Ct.  344. 

Places  of  Exhibition. — The  act  of  the 
proprietor  of  a  theatre,  giving  persons 
tickets  to  a  wine  room  in  an  adjoining 
building,  accessible  by  stairs  from  his 
bar  room  whence  drinks  were  sent,  held 
to  be  a  violation  of  Tennessee  ads, 
1869,  ch.  39,  prohibiting  the  furnishing 
of  liquors  inside  a  place  of  amusement 
or  "any  apartment  opening  into  the 
same."  State  -u.  White,  7  Baxt.  (Tenn.) 
158. 

A  saloon  having  a  bill  board  at  the 
door,  and  in  the  rear  thereof  a  platform 
on  which  male  and  female  minstrels 
and  a  clog  dancer  perform,  partakes  of 
the  nature  of  a  place  of  amusement 
kindred  to  a  theatre,  though  no  admis- 
sibn  fee  is  charged,  and  comes  within 
the  prohibition  of  the  Pennsj-Ivania 
act  of  July  9th,  1 881;  and  a  liquor 
license  therefor  should  be  revoked. 
Com.  V.  Cavanagh,  2  Pa.  Co.  Ct.  344 

Same — Sale  in  Hotel  Connected  with. 
— It  is  said  in  the  case  of  Otter  v. 
Haughton,  N.  Y.  Dail.  Reg.,  January 
5th,  1886,  that  §  2010  of  the  New  York 
Consolidation  act  (Laws  of  1882,  ch. 
410),  against  the  sale  of  liquors  in  the 
auditoriums,  or  lobbies  of  a  place  of  ex- 
hibition or  performance  mentioned  in 
§  1988,  does  not  prohibit  the  sale  of 
liquors  in  a  bar  room  having  no  con- 
nection with  the  lobby  of  a  theatre  ex- 
cept that  a  door  opens  out  of  it  into 
another  room  from  which  a  door  opens 
upon  the  end  of  a  long  hallway  leading 
through  a  hotel  building  to  the  theatre. 

Same — In  "  Garden." — The  prohibi- 
tions of  said  \  2010  do  not  apply  to  a 
so-called  "garden"  used  as  a  concert 
room,  where  a  concert  programme  is 
furnished,  and  no  admission  fee  charged 
on  week  days,  and  which  contains  no 
scenery  or  other  appurtenances  of  a 
theatre.  Kramer  v.  Police  Department 
of  New  York,  N.  Y.  Dail.  Reg.,  No- 
vember 24th,  1885.  The  judgment,  how- 
ever, was  reversed  in  53  Super.  Ct.  (J.  & 
S.)  492,  without  passing  upon  this  point, 
upon  the  ground  that  a  court  of  equity 
had  no  (jurisdiction  to  enjoin  a  threat- 
ened arrest  for  crime. 

4.  Public  Buildings.— The  legislature 
may  make  it  a  misdemeanor  to  sell  in- 
toxicating liquor  within  two  miles  of 
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and  near  railroads  during  construction.^ 

9.  Sale  by  and  liability  of  Particular  Persons. — Sale  by  Agents,  Ser- 
vants, etc.* — A  licensee,  to  sell  intoxicating  liquors,  is  bound  at 
his  peril  to  see  that  the  conditions  of  the  license  are  complied 
with  by  his  servants  or  agents  ;*  but  to  render  a  defendant  liable 
for  sales  made  by  his  agent  or  servant,  knowledge  or  consent  must 


the  State  prison  grounds,  or  within  one 
mile  of  the  State  insane  asylum,  or 
within  one  mile  of  the  grounds  of  the 
State  university,  or  in  the  State  capitol, 
or  upon  the  grounds  belonging  thereto. 
Ex  parte  McClain,  6i  Cal.  436;  s.  c, 
44  Am.  Rep.  554. 

1.  Tlie  Georgia  act  entitled  "  to  pre- 
vent the  sale  of  spirituous  liquors  near 
the  Ridge  Valley  Iron  Works,  in  Floyd 
county,"  held  properly  to  contain  the 
inhibition,  "there  shall  not  be  deliv- 
ered, sold,  or  furnished  by  retail,  as  a 
beverage,  any  spirituous  or  malt  liquors 
witliin  the  radius  of  two  and  a  half 
miles  from  said  Ridge  Valley'  Iron 
Works,  the  words  "  by  retail "  qualify 
"delivered"  and  "furnished."  McAr- 
thur  V.  State,  69  Ga.  444. 

In  North  Carolina,  an  indictment  is 
not  maintainable,  under  laws  1S74-75, 
ch.  126,  punishing  selling  liquors  within 
three  miles  of  the  A.  &  S.  railroad  dur- 
ing construction  of  the  road,  for  selling 
within  that  distance  from  the  line  or 
route.  The  sale  must  be  within  three 
miles  of  a  part  of  the  road  in  course  of 
construction.  State  v.  Hampton,  77 
N.  C.  526. 

2.  As  to  the  liability  of  dealers 
under  civil  damage  acts,  for  sales  made 
by  agent  or  servant,  see  Civil  Dam- 
age Acts,  vol.  3,  p.  258. 

3.  Com,  w.  Wachendorf,  141  Mass. 
270.  See  McCutcheon  v.  People,  69 
111.  601;  Molihan  t;.  State,  30  Ind.  266; 
State  V.  Wentworth,  65  Me.  234;  s.  c, 
20  Am.  Rep.  688;  Murphy  v.  McNulty, 
145  Mass.  464;  Com.  v.  Kelly,  140  Mass. 
441;  Com.  V.  Barnes,  138'  Mass.  511; 
Com.  t).  Uhrig,  138  Mass.  492;  Cora.  v. 
Emmons,  98  Mass.  6;  Com.  v.  Park,  67 
Mass.  fi  Gray)  553;  State  v.  Reiley,  75 
Mo.  521;  State  v.  Durkera,  23  Mo. 
App.  387;  Amerman  v.  Kail.  34  Hun 
(N.  Y.)  126;  State  v.  Dow,  21'  Vt.  484; 
Rex  V.  Medley,  6  Car.  &  P.  292;  Rex  v. 
Dixon.  3  Maule  &  S.  n. 

Selling  by  Agents. — On  the  trial  of  an 
information  for  retailing  intoxicating 
liquor  without  a  licence  it  was  proved 
that  the  liquor  was  sold  at  a  saloon,  in 
which  the  defendant  transacted  a  retail 
liquor  trade,  by  a  person  who  was  his 


servant  in  conducting  that  trade.  Held, 
that  the  proof  sufficiently  connected  the 
accused  with  the  commission  of  the 
offence.     Molihan  v.  State,  30  Ind.  266. 

Under  the  Illinois  liquor  law  of  1872, 
the  holder  of  a  licence  to  selling  intoxi- 
cating liquors  is  liable  to  indictment  for 
anauthorized  sales  made  by  his  agent  or 
servant.  McCutcheon  v.  People,  69 
111.  601. 

An  indictment  or  complaint  which 
alleges  that  the  defendant  sold  spiritu- 
ous or  intoxicating  liquor  without  any 
legal  authority,  contrary  to  Stat.  1852, 
ch.  322,  §  7,  is  supported  by  proof  that 
he  sold  it  by  his  clerk,  servant  or  agent. 
Com.  V.  Park,  67  Mass.  (i  Gray)  553; 
State  V.  Durkem,  23  Mo.  App.  387. 

Prima  Facie  Case. — Proof  of  a  sale  by 
an  agent  in  the  principal's  saloon  is 
frima  facie  proof  of  a  sale  by  the  prin- 
cipal. State  V.  Wentworth,  65  Me.  234; 
State  V.  Reiley,  7^  Mo.  521;  Amerman 
w.Kall,  34  Hun  (N.  Y.)  126. 

An  instruction  in  a  criminal  prosecu- 
tion to  the  effect  that  the  sale  of  intoxi- 
cating liquors,  although  illegal,  by.  a 
bar  tender  in  his  master's  shop  and  in 
the  regular  course  of  his  master's  lawful 
business,  is  frima  facie  a  sale  by  the 
master,  is  erroneous.  Com.  v.  Briant,  142 
Mass.  463;  Com.  v.  Stevenson,  142  Mass. 
466. 

In  order  to  constitute  one  a  dealer  In 
spirituous  lioLUOrs,  so  as  to  subject  him 
to  the  penalty  imposed  by  the  statute 
of  1846,  it  is  not  necessar3'  that  he 
should  actually  do  the  business  in  per- 
son, or  even  tiiat  it  should  be  done  in 
his  presence,  or  by  his  express  com- 
mand. If  he  keep  liquors,  and  employ 
clerks  to  deal  them  out  in  common  with 
other  commodities,  he  is  equally  as  lia- 
ble for  sales  made  by  such  clerks  as  if 
made  by  him  in  person.  State  v.  Dow, 
21  Vt.  484. 

So,  if  the  owner  of  the  store  of  goods 
at  whiich  spirituous  liquors  are  kept  for 
sale,  reside  out  of  this  State,  and  the 
business  of  the  store  is  managed  by  one 
who  is  his  general  agent  in  that  re- 
spect, and  who  has  the  general  direc- 
tion and  supervision  of  the  clerks  in 
the    store,  the   same   as  his  employed 
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be  shown.*     To  convict  in  such  a  case  the  jury  must  be  satisfied 
of  the  defendant's  assent  to  and   not  merely  of   his  knowledge  of 


would  have  had  if  he  had  been  present, 
such  general  agent  is  liable  to  the  pen- 
alty imposed  by  statute,  although  the 
liquors  be  in  fact  sold  by  the  clerks. 
State  V.  Dow,  21  Vt.  484. 

TTnder  tlie  Alabama  acts  1880-81,  p. 
387,  making  it  unlawful  "to  sell,  give 
away  or  otherwise  dispose  of"  intoxi- 
cating liquor,  held,  that  a  person 
could  not  be  indicted  for  simply  hand- 
ing over  to  another  liquor  purchased  for 
him  by  defendant's  father  as  agent,  and 
temporarily  left  in  defendant's  posses- 
sion.    Amos  -v.  State,  73  Ala.  498. 

1.  Wetzler  v.  State,  18  Ind.  35.  See 
Wreidt  w.  State,  48  Ind.  579;^  State  v. 
Hayes,  67  Iowa  27;  Taylor  v.  Pickett, 
52  Iowa  467;  Goods  v.  State,  3  Greene 
(Iowa)  566;  Minden  v.  Silverstein,  36 
La.  An.  912;  Com.  v.  Putnam,  70  Mass. 
(4  Gray)  16;  People  v.  Roby,  52  Mich. 
577;  s.  c,  50  Am.  Rep.  270;  People  v. 
Blake,  52  Mich.  566;  Gathings  v.  State, 
44  Miss.  343;  Gaiocchio  v.  State,  g 
Tex.  App.  387.  Compare  Com.  v.  Kel- 
ley,  140  Mass.  441;  State  v.  Burke,  15 
R.  I.  324. 

Intent — Unlawful  Sale  by  Servant. — 
Thus  it  is  said  in  the  case  of  State  v. 
Hayes,  67  Iowa  27,  that  one  who  keeps 
liquor  which  he  intends  shall  be  sold 
lawfully,  is  not  liable  criminally  for  an 
unlawful  sale  made  without  his  knowl- 
edge and  consent  by,  his  clerk.  Conse- 
quently where  there  is  nothing  to  fix 
upon  the  defendant  guilty  knowledge  of 
the  sale  of  liquor  in  his  saloon  by  an- 
other behind  the  counter,  and  he  was 
neither  present  at  nor  approved  of  the 
the  sale,  the  charge  of  selling  liquor  by 
the  defendant  is  not  proved.  Wreidt  v. 
State,  48  Ind.  579. 

It  is  said  in  Goods  v.  State,  3  Greene 
(Iowa)  566,  that  evidence  that  a  third 
person  sold  "a  dram"  at  the  defendant's 
grocery,  in  his  absence,  but  without 
evidence  that  the  store  was  kept  for 
that  purpose,  or  that  the  person  selling 
did  so  witli  his  approbation  or  was  em- 
ployed for  that  purpose  will  not  justify 
a  conviction. 

But  it  is  said  that,  under  the  Missis- 
sippi statute  prohibiting  the  sale  of 
liquors  without  a  licence,  any  person 
having  an  interest  in  liquor  so  sold 
may  be  indicted  and  convicted,  though 
he  was  not  present  at  or  even  knew  of 
the  sale.  Gathings  v.  State,  44  Miss. 
343- 


Selling  on  Sunday — Sale  by  Bar 
Keeper. — A  defendant  charged  with 
common  labor  on  Sunday  in  selling 
liquor  cannot  be  convicted  on  proof  of 
such  sale  at  his  bar  room  by  his  bar 
keeper,  without  also  proving  his  pres- 
ence or  knowledge.  Wetzler  v.  State, 
18  Ind.  35. 

Tbe  Bell  Punch  Law. — In  Gaiocchio  w. 
State,  9  Tex.  App.  387,  the  appellant, 
who  was  a  licensed  retailer,  was  in- 
dicted and  tried  for  violation  of  the 
"bell  punch  law,"  by  selling  a  drink  of 
whiskey,  and  failing  to  turn  a  crank  of 
the  proper  register.  The  evidence 
showed  that  the  bar  tender  made  the 
sale  in  his  absence,  and  there  was  no 
proof  of  appellant's  complicity  in  the 
bar  tender's  failure  to  register  the 
drinks.  The  court  held  that,  in  order 
to  sustain  a  conviction,  th'e  record  must 
show  that  the  defendant  was  present, 
had  knowledge  of  and  assented  to  the 
sale,  and  the  servant's  act  in  failing  to 
turn  the  crank. 

Order  Taken  by  Agent  Off  Premises. 
— But  it  has  been  said  that  the  sale  of 
intoxicating  liquors  is  illegal  where  the 
order  for  them  is  taken  by  an  agent  at 
a  different  place  from  his  principal's 
house  of  business,  and  not  subject  to 
his  approval  although  the  principal- has 
a  licence.  Taylor  v-  Pickett,  52  Iowa 
467. 

Keeping  Saloon  Open  on  Sunday — 
Opening  by  Bar  Keeper. — It  has  also 
been  held  that  the  keeper  of  a  saloon 
may  be  convicted  of  keeping  it  open  on 
Sunday,  if,  without  his  knowledge,  his 
clerk  or  bar  keeper  opens  the  saloon 
and  makes  a  sale  of  liquor.  People  v. 
Roby,  52  Mich.  577;  s.  c,  50  Am.  Rep. 
270;  People  V.  Blake,  52  Mich.  566. 

Same — Opening  by  Son — Instructions. 
— It  is  said  in  State  v.  Burke,  15  R.  I. 
324,  that  an  instruction  to  the  jury,  in 
a  prosecution  for  the  sale  of  liquor  on 
Sunday,  to  the  effect  that  the  pre,- 
sumption  of  law  is  that  defendant's 
son,  being  in  his  place  of  business,  act- 
ing for  him  on  week  days,  is  his  agent, 
without  proof  of  knowledge  on  the  part 
of  defendant  of  the  unlawful  acts  done 
on  Sunday  or  of  any  authority  that  the 
agent  might  act  for  him  on  Sunday,  is 
erroneous. 

Intention. — As  to  intent  in  such  cases, 
see  Redmond  v.  State,  36  Ark.  58;  s.  c, 
38  Am.  Rep'.  24;  Stern  v.  State,  53  Ga. 
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the  sale  }  and  where  a  sale  is  made  by  an  agent  or  servant  in  dis- 


229;  S.C.,  21  Am.  Rep.  226,  note  268; 
George  v.  Gobey,  128  Mass.  289;  s.  c, 
35  Am.  Rep.  376;  King  v.  State,  58 
Miss.  737;  s.  c,  38  Am.  Rep.  344;  Hal- 
sted  V.  State,  41  N.  J.  L.  (12  Vr.)  552; 
s. !_.,  32  Am.  Rep.  247;  Farrell  v.  State, 
32  Oliio  St.  456;  s.  c.,  30  Am.  Rep. 
614. 

Same — Mlolilgau  Doctrine. — Jn  Peo- 
ples. Robj,  52  Michi.  577;  s.  c,  50  Am. 
Rep.  270,  tlie  court  say:  "Many  stat- 
utes which  are  in  the  nature  of  police 
regulations,  as  this  is,  impose  criminal 
penalties  irrespective  of  any  intent  to 
violate  them,  the  purpose  being  to  re- 
quire a  degree  of  diligence  for  the  pro- 
tection of  the  public  which  shall  render 
violation  impossible.  Thus,  in  Massa- 
chusetts a  person  may  be  convicted  of 
the  crime  of  selling  intoxicating  liquor 
as  a  beverage,  tliough  he  did  not  Icnow 
it  to  be  intoxicating.  Com.  v.  Boyn- 
ton,  84  Mass.  (2  Allen)  160.  And  of 
the  offence  of  selling  adulterated  milk, 
though  he  was  ignorant  of  its  being 
adulterated.  Com_.  v.  Smith,  103  Mass. 
444;  Com.  V.  Waite,  93  Mass.  (11  Al- 
len) 264;  s.  c,  87  Am.  Dec.  711;  Com. 
■u.  Holbrook,  92  Mass.  (10  Allen)  200; 
Com.  V.  Farren,  91  Mass.  (9  Allen) 
489.  See  State  v.  Smith,  10  R.  I.  258. 
In  Missouri  a  magistrate  may  be  liable 
to  the  penalty  for  performing  the  mar- 
riage ceremony  for  minors  %vithout 
consent  of  parents  or  guardian,  though 
he  may  suppose  them  to  be  of  proper 
age.  Beckham  v.  Nacke,  56  Mo.  546. 
Where  the  killing  and  sale  of  a  calf 
under  a.  speciiied  age  is  prohibited, 
there  may  be  a  conviction  though  the 
party  was  ignorant  of  the  animal's 
age.  Com.  v.  Raymond,  97  Mass.  567. 
See  King  v.  Dixon,  3  Maule  &  S.  11. 
In  State  v.  Baltimore  &  Sus.  Steam. 
Co.,  13  Md.  181,  a  common  carrier  was 
held  liable  to  a  statutory  penalty  for 
transporting  a  slave  on  its  steamboat, 
though  the  persons  in  charge  of  its 
business  had  no  knowledge  of  the  fact. 
A  case  determined  on  the  same  princi- 
ple is  Queen  v.  Bishop,  5  Q.  B.  Div. 
259;  s.  c,  29  Eng.  Rep.  283.  If  one's 
business  is  the  sale  of  liquors,  a  sale 
made  by  his  agent  in  violation  of  law 
is  prima  facie  hy  his  authority.  Com. 
■V.  Nichols,  51  Mass.  (10  Mete.)  259;  s. 
c,  43  Am.  Dec.  432.  And  in  Illinois 
the  principal  is  held  liable,  though  the 
sale  by  his  agent  was  in  violation  of  in- 
structions.   Noecker  v.  People,  91  111. 


494.  In  Connecticut  it  has  been  held 
no  defence  in  a  prosecution  for  selling 
intoxicating  liquor  to  a  common  drunk- 
ard that  the  seller  did  not  know  him  to 
be  such.  Barnes  v.  State,  19  Conn. 
398.  It  was  held  in  Faulksti.  People,  39 
Mich.  200;  s.  c,  33  Am.  Rep.  374,  under 
a  former  statute,  that  one  should  not  be 
convicted  of  the  oifence  of  selling  liq- 
uors to  a  minor  who  had  reason  to  be- 
lieve and  did  believe  he  was  of  age; 
but  I  doubt  if  we  ought  so  to  hold 
under  the  statute  of  1881,  the  purpose 
of  which  very  plainly  is,  as  I  think,  to 
compel  every  person  who  engages  in 
the  sale  of  intoxicating  drinks  to  keep 
within  the  statute  at  his  peril.  There 
are  many  cases  in  which  it  has  been 
held  under  similar  statutes  that  it  was 
no  defence  that  the  seller  did  not  know 
or  suppose  the  purchaser  to  be  a  minor. 
Redmond  v.  State,  36  Ark.  58;  s.  c,  38 
Am.  Rep.  24;  Farmer  v.  People,  77  111. 
322;  McCutcheon  v.  People,  69  111. 601; 
Ulrich  V.  Com.,  6  Bush  (Ky.)  400; 
Com.  V.  Emmons,  98  Mass.  6;  State  f. 
Cain,  9  W.  Va.  559;  State  v.  Hartiiel, 
24  Wis.  60.  And  in  Com.  v.  Finnegan, 
124  Mass.  324,  the  seller  was  held  liable, 
though  the  minor  had  deceived  him  by 
falsely  pretending  he  was  sent  for  the 
liquor  by  another  person.  So  a  person 
has  been  held  liable  to  a  penalty  for 
keeping  naphtha  for  sale  under  an  as- 
sumed name,  without  guilty  knowledge, 
the  statute  not  making  such  knowledge 
an  ingredient  of  the  offence.  Com.  v. 
Wentworth,  118  Mass.  441.  Other 
cases. may  be  cited,  and  there  is  noth- 
ing anomalous  in  these.  A  person  may 
be  criminally  liable  for  adultery  with  a 
woman  he  did  not  know  to  be  married. 
Fox  V.  State,  3  Tex.  App.  329;  s.  c,  30 
Am.  Rep.  144.  Or  for  the  carnal 
knowledge  of  a  female  under  ten  years 
of  age,  though  he  believed  her  to  be 
older.  State  v.  Newton,  44  Iowa  45; 
Queen   v.   Prince,   L.  R.,   2    Cr,   Cas. 

IS4-" 

1.  Com.  V.  Putnam,  70  Mass.  (4 
Gray)  16.  See  Com.  v.  Dunbar,  75 
Maes.  (9  Gray)  298;  Com.  v.  Briant, 
142  Mass.  464;  Com.  v.  Stevenson,  142 
Mass.  466;  State  v.  Denoon,  (W.  Va.) 
5  S.  E.  Rep.  315. 

Fresumptlon  by  Jury. — It  is  said  in 
the  case  of  Com.  v.  Locke,  145  Mass. 
401,  that  "evidence  of  the  bar  keeper's 
conduct  was  admissible  in  connection 
with  the  other  facts  as  tending  to  show 
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obedience  of  orders,  the  master  will  not  be  liable.^  But  a  general 
authority  by  an  employer  to  his  clerk  to  sell,  unlawfully,  will  ren- 
der him  answerable  criminally  for  any  single  sale  made  by  the 
clerk  in  pursuance  of  such  authority.** 

a.  Liability  of  Agent  or  Servant  Generally. — In  or- 
der to  constitute  the  offence  prohibited  by  the  statute,  it  is  not 
necessary  that  the  defendant  should  own  the  liquor,*  or  have  had 


that  the  defendant  was  guilty.  If  liq- 
uor was  kept  for  sale  in  the  defendant's 
bar  room  by  the  defendant's  bar  keeper, 
the  jury,  might  thing  it  unlikely,  as 
matter  of  common  experience,  that  it 
would  be  kept  for  sale  there  without  ttie 
defendant's  consent,  and  might  infer 
his  consent  on  that  ground."  Citing 
Com.  V.  Briant,  142  Mass.  463,  465; 
Com.  V.  Holmes,  119  Mass.  195;  Com. 
V.  Edds,  80  Mass.  (14  Gray)  406,  409; 
Com.  V.  Nichols,  51   Mass.  (10  Mete.) 

259- 

1.  Lathrope  v.  State,  50  Ind.  555, 
557;  Com.  v.  Wachendorf,  141  Mass. 
270;  State  IK  Shorten,  93  Mo.  123; 
Kirkwood  v.  Autenreith,  21  Mo.  App. 
73.  See  Grosch  v.  Centralia,  6  111. 
App.  107;  Minden  v.  Silverstein,  36  La. 
An.  912.  Compare  Noecker  v.  People, 
91  111.  494;  Dudley  v.  Sautbine,  49  Iowa 
654;  Cora.  V.  Wachendorf,  141  Mass. 
270;  Riley  -u.  State,  43  Miss.  397. 

Sale  Without  Licence. — It  is  said  in 
Noecker  v.  People,  91  111.  494,  that 
where  a  party  keeps  liquors  for  sale 
without  a  licence  granted  by  the  stat- 
ute, he  is  responsible  for  any  sales  by 
his  clerks,  no  matter  what  his  instruc- 
tions to  them  are,  and  it  is  no  defence 
that  he  has  sold  upon  a  physician's 
prescription  to  one  who  pretended  that 
the  liquor  was  wanted  for  medicine. 

But  the  court  of  appeals  of  Missouri 
hold  in  the  case  of  Kirkwood  v.  Auten- 
eith,  21  Mo.  App.  73,  that  while  a  sale 
of  liquor  by  an  employe  is  frima  facie 
evidence  of  the  liability  of  an  unlicensed 
eraplo3'er,  yet  this  may  be  rebutted  by 
proof  that  the  sale  was  made  without 
the  employer's  knowledge,  and  in  dis- 
obedience of  his  orders. 

2.  Kinnebrew  v.  State  (Ga.),  5  S.  E. 
Rep.  56.  See  Forrester  v.  State,  63  Ga. 
349;  Hefner  v.  State,  94  Ind.  84;  Com. 
i".  Nichols,  51  Mass.  (10  Mete  )  259;  s. 
c.  43  Am.  Dec. 432;  Hall  v.  McKechnie, 
22  Barb.  (N.  Y.)  244. 

Thus  it  has  been  held  that  retailing, 
done  in  a  man's  kitchen  by  his  servant, 
and  in  his  presence,  with  his  consent 
and  approbation,  may    be   deemed    his 


own  act  as  well  as  the  act  of  the  servant. 
Forrester  v.  State,  63  Ga.  349.  And  it 
is  said  in  Hofner  v.  State,  94  Ind.  84, 
that  where  the  evidence  tends  to  show 
that  the  sale  was  made  by  the  bar  tender 
of  the  defendant,  in  his  presence,  it  is 
no  error  to  instruct  the  jury  that  if  an 
agent  of  the  defendant,  in  his  presence 
and  with  his  knowledge  and  consent, 
made  such  a  sale,  the  defendant  would 
be  liable. 

In  a  suit  for  the  penalty  under  the 
liquor  laws,  it  was  proved  that  the 
defendants  were  proprietors  of  a 
store,  doing  business  together,  and  in 
the  store  daily,  and  that  sales  were  made 
there  by  their  clerk  and  in  their  presence, 
held,  that  the  proof  warranted  the 
conclusion  that  the  sales  were  by  their 
authority,  and  they  thereby  incurred 
the  penalty  in  like  manner  as  if  they 
had  personally  sold.  Hall  v,  McKech- 
nie, 22  Barb.  (N.  Y.)  244. 

Held,  further,  that  the  penalty  for 
each  offence  is  single,  that  the  defend- 
ants were  united  in  committing  the 
offence  and  were  jointly  liable  for  the 
penalties  incurred.  Hall  v.  McKechnie,' 
22  Barb.  (N.  Y.)  244. 

But  while  a  shop  keeper  is  liable 
criminally  for  the  unlawful  sale  of 
spirituous  liquor  in  his  shop,  made  with 
his  assent  by  a  servant  or  agent 
employed  in  liis  business,  yet  the  unlaw- 
ful sale  by  such  servant  or  agent  isonly 
prima  facie  evidence  of  the  assent 
thereto  by  the  shop  keeper,  and  his  lia- 
bility to  punishment  therefor.  Com.  v. 
Nichols,  51  Mass.  (10  Mete.)  259;  s.  c, 
43  Am.  Dec.  432,  and  in  Com.  v. 
Churchill,  136  Mass.  148,  it  is  said  that 
an  indictment  under  Mass.  Pub.  St.,ch'. 
ioi,§§  6&  7,  for  keeping  a  tenement  for 
the  illegal  sale  of  liquors,  is  not  sup- 
ported by  proof  that  defendant,  a  ser- 
vant of  the  licensee  of  the  premises, 
made  illegal  sales  under  the  personal' 
supervision  of  his  employer. 

3.  State  V.  Wadsworth,  30  Conn.  55; 

Com.  %>.  Cotton,  138  Mass.  500;  Com.  ti. 

Sinclair,     13S     Mass.     493;    Com.    v. 

O'Reilly,    116   Mass.    15;  Thompson  f. 
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authority  from  the  owner  to  sell  it }  and  it  is  no  defence  to  an  in- 
dictment for  selling  liquor  without  license  that  the  defendant  sold 
it  as  the  agent  of  another  person.* 


state,  5  Humph.  (Tenn.)  138;  Tardiffw. 
State,  23  Tex.  169;  State  v.  Bugbee, 
22  Vt.  32.  Compare  Morgan  v.  State, 
81  Ala.  72;  Campbell  v.  State,  79  Ala. 
271;  Com.,  V-  Mvirphy,  140  Mass. 
440,  n. 

Wbere  spirituous  llcLuors  are  sold  by 
an  agent,  contrary  to  the  statute,  both 
principal  and  agent  are  guilty  and  liable 
to  indictment.  Thompson  v.  State,  5 
Humph.  (Tenn.)  138. 

Thus  it  is  said  in  Tardiff  v.  State,  23 
Tex.  169,  that  a  clerk  in  the  establish- 
mbnt  of  a  vendor  of  ardent  spirits  is 
included  in  the  clause  of  the  Texas 
Licence  act,  rendering  liable  to  the 
penalty  "any  person  or  firm  who  shall 
sell  or  be  in  anywise  concerned  in  sell- 
ing spirituous  liquors."  And  the 
supreme  judicial  court  of  Massachusetts 
say  in  the  case  of  Com.  v.  O'Reilly,  116 
Mass.  16,  that  on  the  complaint  under 
the  Mass.  Stat,  of  1869,  ch.  415,  §  36, 
•for  keeping  intoxicating  liquors  with 
intent  to  sell  them  in  violation  of  law, 
it  is  sufficient  to  authorize  a  verdict  of 
guilty  to  prove  that  the  defendant  was 
in  possession  and  .  exercised  control  of 
the  liquors  with  intent  to  sell  the  same 
in  violation  of  law,  although  he  was  not 
the  owner  of  the  liquors 

Illegal  Sale-^Inn  Holder's  License. — 
At  the  trial  of  a  complaint  against  an 
inn  holder's  clerk  for  an  unlawful  sale 
of  intoxicating  liquors,  the  judge  in- 
structed the  jury  "that  if  the  defendant 
was  not  in  the  room  with  the  proprie- 
tor, and  the  door  was  locked  be- 
tween him  and  the  proprietor, 
and  the  defendant  took  orders  for 
intoxicating  liquors  and  delivered  the 
liquor  to  the  party  ordering  it  and  took 
pay  therefor,  it  was  a  sale  by  the  defend- 
ant." The  court  held,  that  the  defendant 
had  no  ground  of  exception.  Com.  v. 
Cotton,  138  Mass.  500.  See  Com.  v. 
Sinclair,  138  Mass.  493. 

Alabama  Doctrine. — It  is  said  by  the 
supreme  court  of  Alabama,  in  Camp- 
bell V.  State,  79  Ala.  271,  that  one  who 
has  no  interest  in  the  liqupr  sold  or  in 
the  money  paid  for  it,  and  who  acts 
merely  as  the  buyer's  friend  or  agent, 
does  not  violate  the  Alabama  statute 
against  selling.  See  Morgan  v.  State, 
81  Ala.  72.  And  it  is  said  by  the 
supreme  judicial  court  of  Massachusetts, 
in   the    case    of  Com.  v:  Cotton,  138 
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Mass.  500,  that  one  charged  with  selling 
liquor  from  a  wagon,  upon  which  he 
carried  other  things  for  sale,  may  be 
shown  that  his  employer  authorized 
occasionally  to  give  liquors  to  custom- 
ers. See  Com.  v.  Murphy,  140  Mass. 
440,  n. 

\.  State  V.  Wadsworth,  30  Conn.  55; 
State  V.   Finan,  10  Iowa  19. 

The  supreme  court  of  Iowa  say,  in 
the  case  of  State  v.  Finan,  10  Iowa  19, 
that  one  who  sells  intoxicating  liquors, 
although  it  be  as  the  owner  or  agent  of 
another,  and  without  his  authority,  as  a 
volunteer  and  without  pecuniary  reward, 
is  nevertheless  liable  under   the  statute. 

2.  State  XK  Stucker,  33  Iowa  395; 
Roberts  v.  O'Conner,  33  Me.  496;  Com. 
f .  Galligan,  144  Mass.  171;  Com.  v. 
Williams,  86  Mass.  (4  Allen)  587;  Com. 
■V.  Hadley,  52  Mass.  (11  Mete.)  66; 
State  V.  Canton,  43  Mo.  48;  State  v. 
Bryant,  14  Mo.  340;  Hays  v.  State,  13 
Mo.  246;  French  v.  People,  3  Park.  C. 
C.  (N.  Y.)  114;  State  v.  Bugbee,  22 
Vt.  32;  Boldt  V.  State,  72  Wis.  7;  s.  c, 
35  N.  W.  Rep.  935. 

Tlie  accused  set  up  tbe  defence  that 
lie  was  acting  merely  as  the  agent  of 
the  persons  who  got  the  liquors  of  him. 
It  was  proven  conclusivelj^  however, 
that  such  persons  paid  him  for  what 
they  got,  and  at  the  time  they  got  it. 
Held, that  instructions  for  the  defence,on 
the  liability  of  such  an  agent,  were 
properly  refused.  Boldt  v.  State,  72 
Wis.  7. 

In  a  suit  to  recover  a  penalty  for  sell- 
ing intoxicating  liquors,  incurred  under 
the  fifth  section  of  the  act  of  1846,  ch. 
205,  in  Maine,  the  fact  that  the  defend- 
ant made  the  sale  as  the  servant  of 
another  person,  constitutes  no  defence. 
Roberts  v.  O'Conner,  33  Me.  496. 

Under  the  Iowa  statutes,  revision, 
section  1562,  making  "clerks,  servants 
and  agents"  liable  to  be  "charged  and 
convicted"  as  "principals  may  be"  for 
liquor  selling,  and  under  section  1564, 
providing  that  "in  addition  to  the 
penalties  prescribed  in  the  three  pre- 
ceding sections,  whoever  shall  erect  or 
establish,  contfnue  or  use  any  building" 
for  liquor  selling  "shall  be  deemed 
guilty  of  a  nuisance,"  etc.,  a  bar  tender 
or  clerk  in  anj'  liquor  saloon  may  be 
indicted  for  a  nuisance.  State  v. 
Stucker,  33  Iowa  395. 
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One  who  is  personally  present  at  any  time,  however  brief,  hav- 
ing the  entire  control  and  superintendence  of  the  house,  although 
he  is  only  a  clerk  or  servant  of  the  household,  will  be  liable  on  an 
indictment  for  keeping  and  maintaining  a  house  as  a  liquor  nui- 
sance,!  because  an  agent  having  the  actual  possession  and  partici- 
pating in  the  unlawful  purpose  is  equally  guilty  with  his  princi- 
pal.* But  where  a  sale  is  made  on  the  premises  in  the  presence 
of  or  under  the  actual  supervision  of  the  employer,  the  agent  or 
servant  cannot  be  convicted  for  an  illegal  sale.* 


Wlien    a    person    Is   indicted  on  tbe 

Massachusetts  Rev.  Stat.,  ch.  47,  §  i,  2, 
for  presuming  to  be  a  common  seller  of 
spirituoifs  liquor,  and  also  for  selling 
spirituous  liquor  in  a  single  instance,  to 
be  used  in  or  about  his  house  or  other 
buildings,  without  being  first  duly 
licensed  as  an  inn  holder  or  common 
victualler,  and  is  proved  to  have  done 
the  acts  charged  in  the  indictment,  he 
is  liable  to  the  penalties  imposed  by 
those  sections,  although  he  was  not  the 
owner  or  lessee  of  the  building  in  which 
the  sales  were  effected,  and  was  merely 
a  hired  agent  or  bartender,  without  any 
interest  in  the  profit  of  the  sales,  and 
acted  in  the  presence  and  under  the 
control  of  his  employer;  unless  his  em- 
ployer was  duly  licensed  as  an  inn  holder 
or  common  victualler.  Com.  v.  Had- 
ley,  52  Mass.  (11  Mete.)  66. 

If  tlie  servant  in  carrying  on  the  busi- 
ness of  his  employer,  and  in  the  absence 
of  his  employer,  was  authorized  by  the 
latter  to  make  illegal  sales  of  intoxicat- 
ing liquors,  and  he  made  such  sales, 
both  may  be  found  guilty  of  maintain- 
ing a  liquor  nuisance.  Com.  v.  Galligan, 
144  Mass.  171. 

Two  were  jointly  Indicted  under  the 
statute  for  illegally  selling  intoxicating 
liquors.  Held,  to  be  no  defence  to  one 
that  he  acted  as  clerk  for  the  other, 
it  not  being  alleged  that  there  was  any 
compulsion.  French  v.  People,  3  Park. 
Cr.  Cas.  fN.   Y.)  114. 

Assuming  without  authority  to  act  as 
agent  for  the  owner, does  not  exonerate 
one  from  criminal  responsibility  for 
selling  intoxicating  liquor;  but  merely 
acting  as  messenger  and  transmitting 
the  liquor  from  the  seller  to  the  buyer, 
and  the  money  from  the  buyer  to  the 
seller,  does  not  render  one  criminally 
responsible.  Com.  v.  Williams,  86 
Mass.  (4  Allen)  587. 

Sale  without  License-Liability  of  Ser- 
vant.— One  who  sells  spirituous  liquors 
as  the  servant  of  another,  neither  he 
nor   his   principal  having  any  license. 


under  the  statutes  of  this  state,  is  liable 
personally  to  indictment,  although  he 
acted  without  compensation  in  making 
the  sale.  State  v.  Bugbee,  22  Vt.  32. 

1.  Com.  V.  Maroney,  105  Mass.  467, 
».;  Com.  V.  Kimball,  105  Mass.  465; 
St.  Johnsbury  v.  Thompson,  59  Vt. 
300.  See  Com.  v.  Brady,  147  Mass. 
584;  Com.  v.  Murphy,  145  Mass.  250; 
Com.  t'.  Burke,  114  Mass.  261;  Com.  v. 
Dowling,  114  Mass.  259;  Com.  v. 
Tryon,  99  Mass.  442;  Cora.  v.  Gannett, 
83  Mass.  (i  Allen)  7;  s  c.  79,  Am.  Dec. 
693;  Com.  V.  Mann,  70  Mass.  (4  Gray) 
213;  Com.  V.  Drew,  57  Mass.  (3  Cush.) 
279. 

2.  Menkin  v.  Citj'  of  Atlanta, 
78  Ga.  668;  s.  c,  36  Alb.  L.  J.  6. 
See  Com.  v.  Cotton,  138  Mass.  500; 
Com.  V.  Sinclair,  138  •  Mass.  493; 
State  V.  Canton,  43.  Mo.  48. 

The  court  say,  in  Menkin  v.  City  of 
Atlanta,  supra,  "that  the  accused  was 
not  the  owner  but  only  the  hired  agent 
is  no  excuse  for  him.  The  agent's  pos- 
session is  that  of  the  owner,  and  if  the 
f  gent  participates  in  the  unlawful  pur- 
poses he  is  equally  guilty  with  his 
principal.  In  dealing  with  crime  the 
law  gives  no  heed  to  a  plea  of  agency. 
In  criminal  transactions  voluntary 
agents  are  accomplices." 

Carrying  Beer  in  Saloons. — It  is  said 
hy  the  supreme  court  of  Missouri  in 
the  case  of  State  v.  Canton,  43  Mo.  48, 
that  under  subdivision  9,  5  ',  art.  4  of 
ordinances  number  5421  of  the  ordi- 
nances of  St.  Louis,  any  person  "found 
employed"  carrying  beer  in  saloons, 
whether  they  act  as  proprietors  or  ser- 
vants, are  liable  to  be  arrested  and  pro- 
ceeded against  as  vagrants. 

3.  Pickens  iy.  State,  20  Ind.  ii6;Com. 
V.  Murphy,  145  Mass.  250;  Com.  v. 
Galligan,  144  Mass.  171;  Cora.  v. 
Churchill,  136  Mass.  148. 

A  licensed  vendor  of  intoxicating 
liquors  may  employ  an  agent  to  carry 
on  his  business,  who  will  not  be  liable 
on   an  indictment  for  illegal   sales  of 
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b.  Drug  Clerks. — Under  a  statute  which  forbids  the  sale  of  in- 
toxicating or  spirituous  liquors  without  a  license,  a  druggist  who 
has  such  liquors  in  his  store,  which  are  sold  in  violation  of  the  stat- 
ute, by  his  clerk,  is  responsible  for  the  sale  and  may  be  punished 
therefor,  notwithstanding  the  sale  was  made  without  his  know- 
ledge, and  contrary  to  his  instructions.^  But  one  who  as  clerk  of 
another  sells  intoxicating  liquors,  for  the  sale  of  which  his  master 
has  a  druggist's  license,  cannot  be  prosecuted  for  selling  without 
himself  having  a  license.^ 


such  liquors.  Pickens  v.  State,  20  Ind. 
n6. 

1.  Treasdage  v.  State  (Miss.),  3  So. 
Rep.  245;  State  v.  Denoon  (W.  Va.), 
S  S.  E.  Rep.  315. 

In  the  case  of  State  v.  Denoon, 
sufra,  the  court  says :  '"It  is  claimed  by 
the  defendant  that  as  the  sale  here  is 
shown  to  have  been  made  not  by  him 
but  by  his  clerk  without  his  knowledge, 
and  contrary  to  his  directions,  he  was 
wholly  innocent  of  any  wrong  intent  or 
purpose  to  violate  the  law,  and  there- 
fore innocent  of  any  offence.  In  support 
of  this  claim  he  cites  and  relies  upon 
Anderson  v.  State,  22  Ohio  St.  305;  i 
Bish.  Cr.  L.,  §  219;  3  Lawson  Cr.  Def. 
200-317, 267-279,  and  cases  there  cited. 
See  Com.  v.  Nichols,  51  Mass.  (10 
Mete.)  259;  s.  c,  43  Am.  Dec.  432; 
■Reg.  V.  HolbrooJc,  13  Cox,  C.  C.  650. 
These  authorities  seem  to  sustain  the 
position  of  the  defendant;  but  on  the 
other  hand,  the  authorities  are  numer- 
ous to  the  effect  that  where  statutes 
prohibit  or  command  an  act  to  be  done 
without  qualification,  in  such  cases  ig- 
norance or  mistake  of  fact  will  not  ex- 
cuse their  violation.  This  is  peculiarly 
the  case  in  regard  to  statutes  respecting 
revenue  and  police  matters,  for  the 
mere  violation  of  which,  irrespective  of 
the  motives  or  the  knowledge  of  the 
party,  certain  penalties  are  enacted ;  for 
the  law  in  these  cases  seems  to.  bind  the 
party  to  know  the  facts  and  to  obey  the 
law  at  his  peril.  Many  of  the  cases  sus- 
taining this  view  will  be  found  in  a  note 
to  Farrell  v.  State  32  Ohio  St.  456;  s.  c, 
30  Am.  Rep.  617,  and  the  result  there 
deduced  from  the  cases  is  stated  thus: 
'First,  when  to  an  offence  knowledge  of 
certain  facts  is  essential,  then  ignorance 
of  these  facts  is  a  defence;  second, 
when  a  statute  makes  an  act  indicta- 
ble, irrespective  of  gnilty  knowledge, 
then  ignorance  of  fact  is  no  defence.' 
Com.  w.  Emmons,  98  Mass.  6;  Halsted 
V.  State,  41  N.  J.  L.  (12  Vr.)  552;  State 
t>.  Hartfiel,  24  Wis.  60;  s.  c,  ,32  Am. 
Rep.  247. 


In  the  case  of  Treasdage  v.  State 
(Miss.),  3  So.  Rep.  245,  a  druggist 
whose  license  for  selling  liquor  had  ex- 
pired ,  was  convicted  under  the  pro- 
hibitory law  for  the  sale  by  his  clerk  of 
a  bottle  of  whiskey,  without  his  knowl- 
edge, against  his  orders,  and  in  his  ab- 
sence, although  he  reprimanded  the 
clerk  and  endeavored  to  rescind  the 
sale.  The  conviction  was  sustained. 
The  court  say:  "The  appellant  was 
the  owner  of  the  liquor  sold;  it  was  in 
his  store  as  a  part  of  the  stock  in  trade, 
and  he  had  been  engaged  in  retailing 
under  a  license  which  had  expired  at 
the  time  of  the  sale  for  which  he  was 
indicted.  That  his  clerk  violated  his 
instructions,  and  sold  without  his 
knowledge  or  consent,  is  immaterial, 
under  section  11 12  of  the  code,  which 
subjects,  not  only  the  person  violating 
the  law  by  personall3'  selling,  but  also 
any  person  who  may  own  or  have  any 
interest  in  any  vinous  or  spirituous 
liquor  sold  contrary  to  this  act.  There 
is  a  combination  of  all  the  circumstances 
requisite  under  the  act  to  fix  the  penalty 
of  its  violation  upon  the  appellant,  and 
it  is  wholly  immaterial  (because  made 
so  by  statute)  that  he  had  no  criminal 
intent."  Citing-  Fahey  v.  State,  62 
Miss.  402;  Gathings  v.  State,  44  Miss. 
343;  Riley  v.  State,  43  Miss.  397; 
Whitton  V,  State,  37  Miss.  379. 

2.  State  1'.  Mullenhoff,  74  Iowa  271; 
State  V.  Hunt,  29  Kan.  762. 

Sale  for  medicinal  Purposes. — In  a 
case  where  the  defendant  attempted  to 
justify  sales  of  intoxicating  liquor  for 
medicinal  purposes,  as  an  assistant  to  a 
registered  pharmacist,  under  Iowa 
Stat,  ch.  75,  Acts  i8th  Gen.  Assem., 
which  forbids  one  not  a  registered 
pharmacist  to  dispense  medicine  except 
as  an  aid  to  and  under  the  supervision  of 
a  registered  pharmacist,  an  instruction 
to  the  jury  that  defendant  was  au- 
thorized to  assist  a  registered  pharma- 
cist under  his  immediate  personal 
direction  and  supervision  was  proper. 
State  V.  MuUenhoff,  74  Iowa  271. 
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c.  Sale  to  Minors. — A  sale  of  liquor  to  a  minor  by  an  agent, 
clerk,  or  bartender,  of  the  owner  of  a  saloon,  or  drug  store,  is  a 
sale  by  the  owner  for  which  he  is  liable  where  it  was  made  in  the 
regular  course  of  the  master's  lawful  business,  although  the  sale 
was  made  without  his  knowledge  and  in  viola:tion  of  his  bona  fide 
instructions  to  such  agent,  clerk  or  bar  tender.^  And  a  bar  tender 
whose  business  is  to  sell  liquors  is    within  the  prohibition  of  a 


Physician's  Clerk. — In  Gault  v.  State, 
34  Ga.  533,  it  was  held  that  the  clerk  of 
a  physician,  who  kept  a  drug  store,  was 
rightly  convicted  for  selling  a  pint  of 
whiskey,  even  upon  a  physician's  order 
and  for  medicinal  purposes,  as  he  had 
no  license  to  retail;  although  his  mas- 
ter had  a  physician's  license. 

1.  Mogler  V.  State,  47  Ark.  109; 
Edgar  v.  State,  45  Ark.  356;  Snider  v. 
State,  (Ga.)  7  S.  E.  Rep.  631;  Loeb  v. 
State,  75  Ga.  258;  Carroll  v.  State,  63 
Md.  551.  See  People  v.  Roby,  52 
Mich.  577;  s.  c,  50  Am.  Rep.  270; 
Byington  v.  Simpson,  134  Mass.  169, 
170;  George  v.  Gobey,  128  Mass.  289; 
Roberge  v.  Burnham,  124  Mass.  277; 
Com.  t;.  Holmes,  119  Mass.  195;  Com. 
V.  Edds,  80  Mass.  (14  Gray)  406;  Com. 
V.  Putnam,  70  Mass.  (4  Gray)  i5;  Coin. 
V.  Dunbar,  75  Mass.  (  9  Gray)  298. 
Compare  Cloud  v.  State,  36  Ark.  151; 
Thompson  v.  State,  45  Ind.  495;  Han- 
son V.  State,  43  Ind.  550;  Com.  v. 
Hayes,  145  Mass.  289,  294;  Com.  v. 
Stevenson,  142  Mass.  466;  Com.  v. 
Briant,  142  Mass.  463;  s.  c,  56  Am. 
Rep.  707. 

In  Arkansas,  it  is  no  defence  to  a 
prosecution  for  selling  intoxicating 
liquor  to  a  minor  that  defendant  was 
absent  from  his  saloon  when  his  bar 
tender  sold  the  liquor  to  the  minor;  nor 
does  the  fact  that  defendant  had 
given  directions  to  his  bar  tender  to  re- 
fuse to  make  sales  to  minors  aid  him 
further  than  to  commend  a.  mitigation 
of  punishment.  Mogler  v.  State,  47 
Ark.  109. 

In  Cloud  V.  State,  36  Ark.  151,  it  is 
held  that,  under  an  act  imposing  a 
penalty  upon  any  person  who  should 
sell  liquor  to  a  minor  without  the  writ- 
ten consent  of  his  parent  or  guardian, 
the  owner  of  the  liquor  cannot  be  pun- 
ished for  an  unauthorized  sale  by  his 
clerk  or  partner,  in  his  absence,  and 
without  his  authority  or  consent. 
Aliter  if  sold  since  the  act  of  the 
eighth  of  March,  1879,  came  in  force, 
imposing  a  penalty  upon  any  person 
who  shall  sell  for  himself  or  another,  or 
be  interested  in  such  sale. 


In  Georgia,  the  Code,  §  4540  (a), 
ex  vi  termini  makes  all  persons  con- 
nected with  the  saleiof  liquor  to  a  minor 
liable  criminally.  Under  said  provision 
the  proprietor  of  a  tippling  house  is  lia- 
ble for  sales  made  by  his  clerk.  Loeb 
V.  State,  75  Ga.  258. 

Under  the  Georgia  Code,  sec.  4540, 
a  man  indicted  for  selling  intoxicating 
liquor  to  minors  cannot  defend  on 
the  ground  that  the  sales  were  made, 
not  by  him,  but  by  his  clerk.  Snider 
V.  State  (Ga.),  7  S.  E.  Rep.  631. 

In  Maryland,  under  an  indictment 
for  the  violation  of  a  statute,  providing 
that  "if  any  person  shall  sell  .  .  . 
liquor  to  a  minor  ...  he  shall  pay 
a  fine,"  defendant  is  liable,  though  the 
sale  was  made  by  his  oar  keeper  with- 
out his  knowledge  an  in  violation  of  his 
bona  fide  instructions  to  the  bar 
keeper.     Carroll  v.  State,  63  Md.  551. 

A  licensed  dealer  in  spirituous 
liquors,  indicted  for  unlawfully  selling 
liquor  to  a  minor,  cannot  escape  the 
penalty'  of  the  offence  by  proving  that 
the  sale  was  made  by  his  bar  keeper,  dur- 
ing his  absence,  without  his  knowledge, 
and  contrary  to  his  instructions  given 
in  good  faith,  and  which  were  so  under- 
stood by  the  bar  keeper.  The  intent  in 
such  case  is  immaterial  in  determining 
the  guilt.     Carroll  v.  State,  63  Md.  551. 

In  Indiana,  the  proprietor  who  has 
a  license  is  not  criminally  liable  where 
his  bar  tender,  in  his  absence,  and  with- 
out his  knowledge,  sells  liquor  to  a 
minor.     Hanson  v.  State,  43  Ind.  550. 

Where,  in  the  absence  of  the  proprie- 
tor of  a  saloon,  his  bar  keeper  sold  in- 
toxicating liquor  to  a  minor,  and  on  the 
trial  of  a  prosecution  therefor  against 
said  proprietor  there  was  nothing  in 
the  evidence  tending  to  show  that  he 
had  authorized  his  bar  keeper  to  sell  to 
minors,  or  in  any  manner  in  violation  of 
law,  held,  that  there  could  be  no  convic- 
tion.    Thompson  v.  State,  45  Ind.  495. 

In  Massacbusetts,  an  illegal  sale  to 
a  minpr,  by  a  servant  in  his  master's 
shop  and  in  the  regular  course  of  his 
master's  lawful  business,  is  not  neces- 
sarily, prima  facie,  a  sale  by  the  mas- 
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statute  against  selling  liquors  to  minors,*  whether  he  is  the  owner 
of  the  saloon  or  the  liquors,  or  is  merely  employed  to  sell  the 
liquors.^  In  such  a  case  it  is  no  defence  that  the  seller  did 
not  know  or  suppose  the  purchaser  to  be  a  minor,  and  honestly 
believed  him  to  be  of  full  age,^  and  the  minor  had  deceived  him 
by  falsely  pretending  that  he  was  sent  for  the  liquor  by  another 
person* 


ter.  Com.  v.  Stevenson,  142  Mass. 
466;  Com.  V.  Briant,  142  Mass.  463;  s. 
c,  56  Am.  Rep.  707. 

"In  Com.  V.  Briant,  142  Mass.  463;  s. 
c,  56  Am.  Rep.  707,  and  in  Com.  v. 
Stevenson,  142  Mass.  466,  the  com- 
plaints were  for  unlawfully  selling  in- 
toxicating liquors  to  a  minor,  and  the 
rulings  which  were  held  to  be  erroneous 
were  to  the  effect  that  a  sale  of  intoxi- 
cating liquors  by  a  bar  tender  in  his 
master's  shop,  and  in  the  regular  course 
of'  his  master's  business,  was  prima 
facie  a  sale  hy  the  master,  whether 
made  to  a  minor  or  any  other  person. 
In  Com.  V.  Briant,  142  Mass.  463;  s.  c, 
56  Am.  Rep.  707,  it  was  said  that,  al- 
though we  should  admit  that  a  jury 
might  be  warranted  in  inferring  that 
such  a  sale  was  authorized,  it  would  not 
follow  that  a  court  could  rule  that  there 
is  a  presumption  of  fact  that  it  was  so, 
which  is  the  purport  of  the  instruction 
fairly  construed."  See  Com.  v,  Hayes. 
145  Mass.  295. 

1.  Such  as  Ala.  Rev.  Code,  § 
3619. 

2.  Marshall  v-  State,  49  Ala.  21. 

S.  Redmond  v.  State,  36  Ark.  58;  s. 
c,  38  Am.  Rep.  24;  Barnes  v.  State,  19 
Conn.  398;  Farmer  v.  People,,  77  111. 
322;  McCutche'on  v.  People,  69  111.  601; 
Ulrich  V.  Com.,  6  Bush  (Ky.)  400; 
Com.  t;.  Finnegan,  124  Mass.  324;  Com. 
v.  Lattinville,  120  Mass.  386;  Com.  v. 
Emmons,  98  Mass.  6;  Com.  v.  Good- 
man, 97  Mass.  1 17;'  State  v.  Haynes,  71 
N.  C.  7g;  State  v.  Cain,  9  W.  Va.  572; 
State  V.  Hartfiel,  24  Wis.  60;  United 
States  V.  Dodge,  i  Deady,  U.  S.  D.  C. 
186;  Reg.  V.  Prince,  L.  R.  2  C.  C.  154; 
s.  c,  13  Moak,  Eng.  Rep.  385.  Aliter 
under  Georgia  and  Indiana  a  statutes. 
Stern  v.  State,  53  Ga.  229;  s.  c,  21  Am. 
Rep.  266;  Goet2  w.  State,  41  Ind.  162; 
Brown  v.  State,  24  Ind.  113;  Farbach 
'•■  State,  24  Ind.  77.  See  Dotson  v. 
.State,  62  Ala.  141;  s.  c,  34  Am.  Rep. 
2;  Sikes  w.  State,  30  Ark.  496;  Smyth 
f .  State,  13  Ark.  696;  Dudley  v.  Saut- 
bine,  49lowa  650;  s.  c,  31  Am.  Rep. 
165;  Com.  V.  Waite,  93  Mass.  (11 
Allen)   264;    s.  c,   87   Am.   Dec.    711; 


Com,  V.  Farren,  91  Mass.  (9  Allen)  489; 
•Com.  V.  Boynton,  84  Mass.  (2  Allen) 
160;  People  V.  Roby,  52  Mich,  577;  s. 
c,  50  Am.  Rep.  270;  Halsted  v.  State, 
41  N.J.  I..  (12  Vr.)  552;  s.  c,  32  Am. 
Rep.  247;  Reg.  V.  Booth,  12  Cox,  C.  C. 
231;  s.  c,  4  Moak,  Eng.  Rep.  521;  Reg. 
V.  Mycock,  12  Cox,  C.  C.  28;  s.  c,  2 
Moak,  Eng.  Rep.  177;  Reg.  v.  Olifier, 
10  Cox,  C.C.  402. 

Compare  Faulks  v.  People,  39  Mich. 
200;  s.  c,  33  Am.  Rep.  374;  Farrell  v. 
State,  32  Ohio  St.  456;  s.  c,  30  Am. 
Rep,  614,  and  note  617. 

4.  Com.  I'.  Finnegan,  124  Mass.  324. 
See  People  v.  Roby,  52  Mich.  577;  s. 
c,  50  Am.  Rep.  270. 

Intent. — As  to  intent  in  such  cases  see 
Redmond  v.  State,  36  Ark.  58;  s.  k,.,  38 
Am.  Rep.  24;  Stern  v.  State,  53  Ga. 
229;  s.  c,  21  Am.  Rep.  266,  and  note 
268;  George  v.  Gobey,  128  Mass.  289; 
s.  c,  35  Am.  Rep.  376;  King  v.  State, 
58  Miss.  737;  s.  c,  38  Am.  Rep,  344; 
Halsted  v.  State,  41  N.  J.  L,  (12  Vr.) 
552;  s.  c,  32  Am.  Rep.  247;  Farrell  v. 
State,  32  Ohio  St.  456;  s.  c,  30  Am. 
Rep.  614,  and  note  617. 

The  intent  becomes  a  question  of  fact 
for  the  Jury,  for  purposely  doing  of  act 
is  not  necessarily  and  inevitably  crimi- 
nal. Com.  V.  6i:eene,  11 1  Mass.  392; 
Com.  V.  Mason,  105  Mass.  163;  Jeff  f. 
State,  39  Miss.  593,  s.  c,  2  Morris  St. 
Cas.  1422;  Mask  v.  State,  36  Miss.  77; 
s.  c,  2  Morris  St.  Cas.  iioo;  Wood- 
sides  V.  State,  13  Miss.  (2  How.)  655;  s. 
c,  2  Morris  St.  Cas.  95;  State  t;.  Mal- 
loy,  34  N,  J.  L.  (5  Vr.)  410;  Evans  v. 
People,  49  N.  Y.  86;  People  v.  McDon- 
ald, 43  N.  Y.  65;  People  f,  Jones,  54 
Barb.  (N.  Y.)  311;  People  v.  flarniU,  2 
Park.  Cr.  Cas.  (N.  Y.)  223;  People  v. 
Johnson,  i  Park.  Cr.  Cas.  (N.  Y.)  291, 
564;  Kemble's  Case,  i  City  Hall  Rec. 
177;  Bluff  w.  State,  10  Ohio  St.  547. 

Ignorance  of  Fact. — See  Farrell  v. 
State,  32  Ohio  St.  456;  s.  c,  30  Am. 
Rep.  614,  and  note  617. 

Mistake  of  Fact. — It  has  been  said 
that  if  the  defendant  honestly  believed 
from  the  appearance  of  an  infant,  and 
from  his  answers  to  questions,  that  he 
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d.  Sale  to  Intoxicated  Persons  or  Habitual  Drunk- 
ards.— In  most  of  the  States  there  are  statutes  in  varying  terms 
forbidding  the  sale  of  intoxicating.liquor  to  drunkards.^  Under 
these  statutes  it  is  held  that  a  master  is  not  liable  for  the  penalty- 
imposed  if  his  servant,  in  the  course  of  his  master's  business, 
without  the  master's  knowledge  or  consent,  and  in  his  absence 
sells  to  such  a  person.** 

e.  Husband  and  Wife. — It  is  a  general  rule  that  a  defendant 
cannot  be  convicted  for  an  illegal  sale  of  intoxicating  liquors, 
where  the  sale  is  made  by  his  wife  and  done  without  his  knowledge 


was  of  full  age,  there  can  be  no  convic- 
tion. Stern  v.  State,  53  Ga.  229;  s.  c, 
21  Am.  Rep.  266.  But  this  case  is  de- 
nied bj  the  supreme  court  of  Iowa  in 
Dudley  v.  Sautbine,  49  Iowa  650;  s.  _c., 
31  Am.  Rep.  168. 

1.  Tatem  v.  State,  63  Ala.  147;  Wal- 
ton V.  State,  62  Ala.  197;  Hill  v.  State, 
62  Ala.  168;  Atkins  v.  State,  60  Ala.  45; 
Smith  V.  State,  55  Ala.  i ;  Elam  v.  State, 
25  Ala.  53;  Smitiit;.  State,  19  Conn. 493; 
Barnes  v.  State,  19  Conn.  398;  Humpe- 
ler  V.  People,  92  111.  400;  Murphy  -v. 
People,  go  111.  59;  Mapes  v.  People,  69 
111.  523;  Buell  V.  State,  72  Ind.  523; 
Allen  -0.  State,  52  Ind.  486;  Williams 
V.  State,  48  Ind.  306;  Deveny  v.  State, 
47  Ind.  208;  Zeizer  v.  State,  47  Ind.  129; 
Dudley  -u.  Sautbine,  49  Iowa  650;  State 
V.  Gutekunst,  24  Kan.  252;  State  v. 
Heck,  23  Minn.  549;  State  v.  Mahoney, 
23  Minn.  181;  People  v.  Hislop,  77  N. 
Y  331;  Crabtree  v.  State,  30  Ohio  St. 
382;  Adams  -v.  State,  25  Ohio  St.  584; 
Miller  v.  State,  3  Ohio  St.  475. 

2.  See  O'Leary  v.  State,  44  Ind.  91 ; 
Hanson  v.  State,  43  Ind.  550;  Hipp  v. 
State,  5  Blackf.  (Ind.)  149;  People  v. 
Parks,  49  Mich.  333;  State  v.  Mahoney, 
23  Minn.  181;  State  v.  Shortell,  93  Mo. 

123- 

In  Indiana,  under  an  indictment 
against  a  saloon  keeper  for  selling  in- 
toxicating liquors  to  one  he  knew  to  be 
in  the  habit  of  becoming  intoxicated, 
the  defendant  is  not  liable  where  the 
sale  was  made  in  his  absence  by  his  bar 
tender  without  his  knowledge  or  con- 
sent, and  against  his  express  direction. 
O'Leary  v.  State,  44  Ind.  91;  Hanson 
V.  State,  43  Ind.  550. 

An  inn  Iceeper  is  not  liable  to  be  in- 
dicted for  the  offence  committed  in  his 
absence,  and  without  his  knowledge, 
by  his  bar  keeper,  of  selling  spirituous 
liquors  to  an  intoxicated  person.  Hipp 
V.  State,  5  Blackf.  (Ind.)  149. 

In  Michigan,  a  liquor  dealer  cannot 
be  held  criminally  responsible  for  the 


sale  of  liquor  by  his  clerk,  and  without 
his  knowledge  and  concurrence,  to 
habitual  drunkards.  People  v.  Parks, 
49  Mich.  333. 

In  Minnesota,  a  single  sale  of  liquor 
to  an  habitual  drunkard,  made  by  the 
clerk  of  defendant  in  his  absence,  is  not 
sufficient  to  raise  a  presumption  of  an 
authority,  from  the  defendant  to  the 
clerk,  to  make  the  sale.  The  presump- 
tion trom  a  clerk  being  employed  at  the 
saloon  would  be  that  he  had  authority 
from  the  defendant  to  make  such  sales 
as  were  lawful.  State  v.  Mahoney,  23 
Minn.  181. 

Missouri  Kevlsed  Statutes,  §  5462,  pro- 
hibiting the  sale  of  intoxicating  liquors 
to  an  habitual  drunkard  does  not  au- 
thorize the  conviction  of  a  dramshop 
keeper  for  the  acts  of  his  agent  in  ex- 
cess of  the  authority  of  the  latter. 
State  V.  Shortell,  93  Mo.  123. 

Notice  Not  to  Sell. — But  it  is  held  in 
George  f.  Gobey,  128  Mass.  289;  s.  c,  35 
Am.  Rep.  376,  that  a  master  is  liable  to 
the  penalty  imposed  by  the  statute 
where  his  servant,  in  ,  the  course  ot 
the  master's  business,  sells  intoxicating 
liquors,  after  notice  requiring  the  mas- 
ter not  to  do  so  to  a  person  who  has  the 
habit  of  drinking  intoxicating  liquors 
to  excess,  notwithstanding  the  fact  that 
the  master  has  instructed  the  servant 
not  to  make  a  sale  to  such  person,  and 
the  sale  is  without  the  knowledge  or 
consent  of  the  master.  See  Shugart  v. 
Egan,  83  111.  56;  s.  c,  25  Am.  Rep.  J59 
and  note. 

Under  an  indictment  for  furnishing 
liquor  to  persons  of  known  intemperate 
habits,  proof  that  defendant  knew  that 
his  clerk  was  selling  liquor  to  improper 
persons,  or  that  he  in  any  manner  as- 
sented to  illegal  sales  at  his  bar,  charged 
in  the  indictment,  will  support  a  convic- 
tion. Zeigler  v.  Com.  (Pa.)  12  Cent. 
Rep.  497,  14  Atl.  Rep.  237. 

Same — Instructions  to  Judge. — Penn- 
sylvania.— On  the  trial  of  an   indlct- 
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or  consent  and  against  his  will  ■}■  but  it  is  otherwise  in  a  case  where 
the  sale  is  made  with  the  husband's  knowledge  or  consent  and  by 
his  direction.* 

Where  the  property  is  owned  by  the  wife  but  such  property  or 
the  business  therein  *is  controlled  by  the  husband  at  the  time  of  the 
sale  of  the  intoxicating  liquors,  he  will  be  guilty  of  the  offence  of 


ment  far  wilfully  selling  liquor  to  per- 
sons of  known  intemperate  habits,  it  is 
not  error  for  the  court  to  charge  the 
jurj'  that  if  the  defendant  knew  that  his 
clerks — "  agents  " — were  selling  liquor ' 
to  improper  persons,  or  if,  in  any  man- 
ner, he  assented  to  or  promoted  the  ille- 
gal sales  charged  in  the  indictment,  he 
was  as  guilty  as  though  they  were  made 
directly  by  himself.  Zeigler  v.  Com., 
(Pa.  St.)  14  Atl:  Rep.  237. 

1.  Com.  V.  Hill,  145  Mass.  305.  In 
this  case  the  court  say :  "  We  are  aware 
that,  in  some  of  the  decisions,  expres- 
sions have  been  used  which  indicate 
that  it  is  a  substantive  part  of  the  law, 
that,  to  excuse  himself,  the  husband 
must  show  that  he  has  used  all  reason- 
able and  practicable  means  to  restrain 
his  wife;  but,  taking  all  the  decisions 
together,  we  think  it  appears  that  his 
whole  conduct,  including  what  he  did 
and  said,  and  as  well'  what  he  could 
reasonably  have  done  and  did  not  do,  is 

,  admitted  as  evidence  only  for  the  pur- 
pose of  proving  or  disproving  his  con- 
sent in  fact  to  the  acts  of  his  wife." 
Citing  Com.  v.  Pratt,  126  Mass.  462; 
Com.  V,  Carroll,  124  Mass.  30;  Com. 
V.  Kennedy,  119  Mass.  211;  Com.  t;. 
Barry,  115  Mass.  146;  Com.  v.  Cheney, 
114  Mass.  281;  Com.  v.  Tryon,  99 
Mass.  442;  Com.  v.  Welch,  97  Mass. 
593;  Com.  x>.  Wood,  97  Mass.  225; 
Com.  V.  Putnam,  70  Mass.  (4  Gray)  i5. 

2.  Mulvey  v.  State,  43  Ala.  316;  s.  c, 
94  Am.  Dec.  684.  See  State  v.  McDan- 
iel,  I  Houst.  Cr.  Cas.  (Del.)  506;  Com. 
■u.  Hill,  14J  Mass.  305;  s.  c,  loCrim.  'L,. 
Mag,  283;  Com.  w.' Pratt,  126  Mass. 
462;  Com.  V.  Carroll,  124  Mass.  30; 
Com.  II.  Kennedy,  119  Mass.  211;  Com. 
f.  Reynolds,  114  Mass.  306;  Com.  v. 
Coughlin,  So  Mass.  (14  Gray)  389; 
State  V.  L3'mburn,  i  Brev.  (S.  C.)  397; 
s.  c,  2  Am.  Dec.  669;  Rex  v.  Perkins,  4 
Car.  &  P.  ^37;  s.  c,  19  Eng.  C.  L.  515; 
Anon.,  I  Lew  C.  C,  17;  s.  c,  34  Eng. 
C-  L..  .';39- 

Evidence  that  the  defendant's  wife 
unla;wfully  sold  liquor  without  his 
knowledge  or  consent,  or  as  his  agent 
or  servant,  will  support  a  conviction  of 
him  for  an  illegal  sale.  Commonwealth 


II  C.  of  L. — ^46 


V.  Kennedy,  119  Mass.  211;  Common- 
wealth V.  Rej'nolds,  114  Mass.  306. 

Guilty  Knowledge. — A  husband,  with 
guilty  knowledge  thereof,  is  liable  for 
his  wife's  illegal  keeping  of  liquors,  al- 
though she  has  filed  a  certificate  for 
doing  business  on  her  own  account,  and 
holds  a  United  States  license  as  a  retail 
liquor  dealer.  Com.  u.  Barry,  115  Mass. 
146. 

Sale  Without  License. — A  husband  is 
liable,  whose  wife  in  his  presence  re- 
tails spirituous  liquors  without  a  license. 
Geuing  v.  State,  i  McCord  (S.  C.) 
573.  But,  on  the  other  hand,  a  husband 
is  not  criminally  liable  for  the  act  of  his 
wife  in  selling  liquor  without  license, 
when  the  sale  is  made  in  his  absence 
and  contrary  to  his  express  instruc- 
tions.    State  V.  Baker,  71  Mo.  475. 

Where  a  married  woman,  living  with 
her  husband,  keeps  a  store  in  the  house, 
and  sells  liquor  without  a  license,  her 
husband  is  liable  to  be  indicted  and 
convicted  for  the  offence,  although  he 
was  not  present  at  the  sale,  and  had 
often  remonstrated  with  her  for  selling 
intoxicating  liquors.  State  v.  McDan- 
iel,  I  Houst.  Cr.  Cas.  (Del.)  506. 

Sale  by  Wife  In  Husband's  House. — 
Unlawful  sales  of  intoxicating  liquor, 
made  by  a  wife  in  a  husband's  house  in 
his  absence,  may  be  given  in  evidence 
to  charge  him  for  the  offence.  Com.  v. 
Coughlin,  80  Mass.  (14  Gray)  389. 

Hotel  Rented  by  Wife — Sale  of  Liquors 
by  Her. — If  a  married  woman  keeps  in- 
toxicating liquors  for  sale  in  violation 
of  law,  in  a  hotel  hired  by  her,  and  her 
husband  aids  her  in  such  keeping,  or  if, 
without  actual  and  actively  aiding  her, 
he  is  present,  and  has  knowledge  of  the 
fact  and  of  her  intent,  the  presumption 
of  law  is  that  she  is  acting  under  his 
coercion,  and  he  can  be  convicted  of 
such  illegal  keeping.  Com.  v.  Pratt, 
126  Mass.  462. 

House  Owned  by  Wife — Sale  of  Liquors 
by  Her  in. — A  husband  knowingly  per- 
mitting his  wife  unlawfully  to  keep  ' 
liquors  for  sale  in  a  house  owned  by 
her,  but  under  his  control  as  the  family 
domicil,  can  be  convicted  for  the  keep- 
ing, although  he  has  no  interests  in  the 
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selling,  although  the  sale  was  made  by  a  clerk.*  But  it  seems  that 
a  married  woman  is  liable  under  the  statutes  of  the  various  States 
for  selling  without  license  spirituous  liquors  of  her  husband's  in 
his  absence,  and  as  his  agent.^ 

/.  Liability  of  Partner  for  Sale  by  Copartner. — Where 
one  partner  sells  ardent  spirits  unlawfully  in  the  absence  and 
without  the  knowledge  or  consent  of  the  other,  the  latter  is  not 
liable,* 


stock  or  in  the  proiits.  Com.  v.  Car- 
roll, 124  Mass.  30.  The  statutes  en- 
larging the  rights  of  married  women 
have  not  changed  the  law  in  this  re- 
gard.    Com.  II.  Carroll,  124  Mass.  30. 

A  husband  cannot  be  convicted  of 
maintaining  a  liquor  nuisance  where  it 
appears  that  the  house  was  owned  by 
his  wife,  who  used  it  for  such  unlawful 
purpose  of  her  own  free  will,  and  with- 
out his  consent,  and  against  his  will, 
even  though  it  does  not  appear  that  he 
has  used  all  reasonable  and  practicable 
means  to  control  her  conduct;  and  evi- 
dence that  from  time  to  time,  during 
the  five  j'ears  next  preceding  the  date 
first  alleged  in  the  indictment,  he  had 
used  such  means  and  ordered,  directed 
and  persuaded  her  not  to  make  such  use 
of  the  premises,  is  admissible  as  show- 
ing the  state  of  his  mind  during  the 
period  alleged  in  the  indictment.  Com. 
■V.  Hill,  145  Mass.  305;  s.  c,  10  Crim.  L. 
Mag.  283. 

1.  Faircloth  v.  State,  73  Ga.  426.  See 
Commissioners  of  Excise  v.  Dough- 
erty, 55  Barb.  (N.  Y.)  332. 

One  who  violates  the  statute  prohib- 
iting the  sale  of  liquors  without  a 
license,  cannot  relieve  himself  from 
liability  by  setting  up  the  defence  that 
his  wife  owned  the  tavern  where  the 
liquor  was  sold,  and  that  he  sold  as  her 
agent,  unless  there  is  proof  that  the 
wife  had  a  license.  Commissioners  of 
Excise  V.  Dougherty,  55  Barb.  (N.  Y.) 
332. 

But  in  the  case  of  State  v.  Hunt,  29 
Kan.  762,  the  defendant  was  prosecuted 
criminally  for  selling  spirituous,  malt, 
vinous,  fermented  and  other  intoxicat- 
ing liquors,  without  having  a  permit 
therefor  from  the  probate  Judge  of  the 
county.  Upon  the  trial  it  was  shown 
that  the  defendant  sold  such  liquors  as 
the  clerk  and  managing  agent  of  his 
wife,  who  owned  the  drug  store  in 
which  the  liquors  were  sold,  and  who 
had  a  druggists'  permit  to  sell  intoxi- 
cating liquors,  issued  by  the  pro- 
bate  judge  of  the  county,  the  court 


held  that  the  defendant  is  not  liable. 

2.  Com.  f.  Welch,  97  Mass.  593;  State 
V.  Haines,  35  N.  H.  207;  Utica  Excise 
Commrs.  v.  Palmer,  3  N.  Y.  St.  Rep. 
200;  State  V.  Goss,  59  Vt.  266. 

It  has  been  said  that  it  is  no  defence 
to  an  indictment  of  a  wife  for  being  a 
common  seller  of  intoxicating  liquor 
that  her  husband  provided  it,  and  she 
unlawfully  sold  it  under  his  coercion. 
Com  V.  Welch,  97  Mass.  593. 

Wife  SellTerlng  Liquor  Sold  by  Hus- 
band.— A  wife  was  convicted  as  a  com- 
mon seller,  on  proof  that  in  husband's 
absence  she  had  delivered  and  taken 
pay  for  liquors  that  he  had  previously 
bargained  and  sold.  Authorities  cited 
in  State  v.  Goss,  59  Vt.  266. 

The  copviction  of  a  husband  for 
maintaining  a  liquor  nuisance  is  no  bar 
to  the  conviction  of  his  wife  for  being 
a  common  seller,  etc.,  although  the 
same  testimony  is  relied  on  to  prove 
both  offences.  Com.  v.  Welch,  97 
Mass.  593. 

A  wife  who  in  pursuance  of  a  con- 
tract made  by  her  husband  for  the  illegal 
sale  of  intoxicating  liquors  delivers  the 
same  to  the  purchaser  in  his  absence, 
may  be  punished  under  Massachusetts 
Stat.  1855,  ch.  215,  §  17.  Com?;.  Wha- 
len,  82  Mass.  (16  Gray)  25. 

Married  Women  Carrying  on  Separate 
Business. — A  married  woman,  in  pos- 
session of  premises  and  carrying  on 
a  separate  business  of  her  own  therein, 
who  sells  spirituous  liquors  to  be  drunk 
on  the  premises  without  having  a  license 
therefor,  is  liable  in  an  action  to  recover 
the  penalty  prescribed  for  the  violation 
of  the  excise  laws  (N.  Y.  L.  1857,  ch. 
628,  §  14),  as  though  unmarried,  and 
can  be  sued  in  the  same  manner,  her 
husband  not  being  liable  alone  or  jointly 
with  her.  Utica  Excise  Commrs.  v. 
Palmer,  3  N.  Y.  St.  Rep.  200. 

3.  Acree  v.  Com.,  13  Bush  (Ky.) 
353;  Whitton  V.  State,  37  Miss.  397; 
State  V.  Hughes,  22  W.  Va.  743. 

By  Mississippi  Revised  Code,  art.  9, 
p.  199,  one    partner   can  be  convicted 
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except  in  those  cases  where  the  sale  is  made  to  a  minor  •} 
but  if  one  of  the  two  partners  sells  spirituous  liquors  unlawfully 
for  account  of  the  firm  and  with  the  consent  of  the  other  partner, 
both  are  liable  for  such  sale.* 

g.  Landlord  and  Tenant. — In  many  of  the  States  where 
there  are  statutes  prohibiting  the  selling  of  liquor  without  a  license, 
to  be  drunk  on  the  premises,  it  is  provided  that  where  a  tenant 
Iceeps  intoxicating  liquors  with  intent  to  sell  them,  the  landlord 
is  also  liable  to  prosecution  under  the  prohibitory  liquor  law  in 
those  cases  where  he  leased  the  premises  to  the  tenant  for  that 
purpose,  or  where  the  tenant  keeps  or  sells  the  liquor  by  his  au- 
thority or  permission.^     The  reason  of  this  is  that  the  lessor  of  a 


upon  a  sale  pf  liquor  by  his  associate 
without  his  consent,  and  in  his  absence. 
Whitton  w.  State,  37  Miss.  379. 

A  partner  of  a  wholesale  liquor  firm 
in  Wood  county  visited  Taylor  county 
and  there  solicited  orders  for  whiskey, 
which  was  delivered  in  jugs  by  the 
firm  to  an  express  agent  in  Wood 
county,  to  be  shipped  to  the  purchasers, 
who  received  it  in  Taylor  county;  this 
partner  collected  the  agreed  price  for 
the  whiskey.  Held,  that  this  partner 
could  not  be  indicted  for  the  sale  of 
liquor  in  Taylor  county,  as  the  sale 
was  complete  when  the  whiskey  was 
delivered  to  the  express  agent.  State  v. 
Hughes,  22  W.  Va    743. 

1.  Waller  v.  State,  38  Ark.  656;  Rob- 
inson V.  State,  38  Ark.  641. 

Under  a  statute  providing  that  any 
one  who  shall  sell  or  be  interested  in 
the  sale  of  liquors  to  a  minor,  shall  be 
guilty  of  a  misdemeanor,  held,  that  A, 
a  partner  in  a  saloon,  might  be  convicted 
of  a  sale  by  his  copartner,  though  A 
was  absent  at  the  time  and  had  no 
knowledge  of  it.  Waller  v.  State, 
38  Ark.  656;  Robinson  v.  State,  38 
Ark.  641. 

2.  State  V.  Neal,  27  N.  H.  (7  Fost.) 
131- 

3.  Plunkett  V.  State,  69  Ind.  68; 
Pearson  v.  International  Distillery,  72 
Iowa  348;  State  v.  Potter,  30  Iowa  587; 
Anderson  v.  Brewster,  44  Ohio  St.  576; 
Bellinger  v.  Griffith,  23  Ohio  St.  619. 
See  Crocker  v.  State,^  49  Ark.  60; 
Shugart  v.  Egan,  83  III.  56;  s.  c,  25  Am. 
^*P-  359  ^nd  note,  362-369;  State  v. 
Abrahams,  6  Iowa  117;  s.  c,  71  Am. 
Dec.  399;  Martin  v.  Blattner,  68  Iowa 
286;  State  V.  Ballingall,  42  Iowa  87; 
Cordes  v.  State,  37  Kan.  48;  Koester 
''■  State,  36. Kan.  27;  State  v.  Frazier, 
79  Me.  95;  State  *.  -  Stafford,  67  Me. 
125;    Com.  V.   Wentworth,    146   Mass. 


36;  Conklin  v.  Tice,  i  N.  Y.  Sup.  803. 
Ohio  Doctrine — "Dow  Liquor  Law." — 
Thus  under  section  2  of  the  Ohio  Stat,  of 
May  14th,  1886,  known  as  the  "Dow 
Law,"  a  valid  lien  is  created  upon  the 
■  real  property  when  the  tenant  holds 
under  a  lease,  either  written  or  parol, 
made  after  the  passage  of  the  statute. 
Anderson  v.  Brewster,  44  Ohio  St. 
576. 

The  lien  of  a  judgment  recovered 
under  Ohio  act  of  1870  to  provide 
against  the  evils  resulting  from  the 
sale  of  intoxicating  liquors,  is  limited 
to  the  real  estate  of  the  judgment 
debtor.  The  provisions  of  section  10  of 
the  act,  as  amended,  declaring  that  real 
estate  owned  by  the  judgment  debtor 
shall  be  held  liable  for  the  payment  of 
a  judgment,  not  being  designed  to 
create  a  lien  on  such  property,  but  to 
authorize  it  to  be  subjected  to  the  pay- 
ment of  a  judgment  in  a  suit  against 
the  owner  instituted  for  the  purpose. 
Bellinger  v.  Griffith,  23  Ohio  St.  619. 

Indiana  Doctrine. — On  a  prosecution 
under  Indiana  act  of  March  17th,  1875 
(i  R.  S.  1876,  p.  869),  for  selling  liquor 
without  a  license  to  be  drunk  on  the 
premises,  where  the  evidence  shows 
the  house  where  the  liquor  was  drunk 
to  have  been  at  the  time  in  the  actual 
possession  and  occupancy  and  under  the 
immediate  control  of  a  person  other 
than  the  defendant,  with  whom  the 
latter  lived  as  a  member  of  his  family 
without  any  independent  authority  over 
the  house,  it  is  not  the  house  of  the 
defendant  within  the  meaning  of  the 
statute.  Plunkett  v.  State,  69  Ind. 
68. 

In  an  action  to  abate  as  a  nuisance 
a  distillery  unlawfully  manufacturing 
intoxicating  liquors,  prosecuted  against 
the  lessee  alone,  where  the  owner  of 
the  property  is  not  brought  into  ques- 
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building  used  as  a  place  for  unlawful  sale  of  intoxicating  liquors 
becomes  an  aider  and  abetter  in  violating  the  law.^  But  it  is 
thought  that  in  the  absence  of  a  statute  to  the  contrary  the 
owner  of  premises  upon  which  intoxicating  liquors  are  kept  for 
sale  contrary  to  law,  is  not  guilty  of  an  offence,  if  he  leased  them 
for  a  lawful  purpose,  and  did  not  affirmatively  assent  to  such  un- 
lawful use ;  and  that  the  mere  failure  to  prevent  the  illegal  use  of 
such  premises  for  the  sale  of  hquors,  does  not  subject  him  to  the 
penalty  of  the  statute.* 


tion,  and  it  is  shown  that  the  machinery 
is  used  in  violation  of  law,  it  is  not 
error  to  decree  the  closing  of  the  estab- 
lishment, or  to  decree  the  sale  of  the 
personal  property  to  satisfy  the  costs,  as 
the  decree  is  not  binding  on  the  lessor, 
who  is  not  a  party  to  the  action.  Pear- 
son V.  International  Distillery,  72  Iowa 

348- 

,1.  Martin  w.  Blattner,  68  Iowa  286;' 
State  V.  Frazier,  79  Me.  95. 

But  to  constitute  an  offence  under  the 
statute  it  must  appear  that  the  tene- 
ment was  left  for  the  illegal  use,  or  that 
the  illegal  use  was  permitted.  The 
court  say,  in  the  case  of  State  -v. 
Frazier.  79  Me.  95,  that  "one  who  has 
authority  to  let  a  tenement  and  receive 
the  rents  has  control  of  it  within  the 
meaning  of  the  statute;  and  if  he  know- 
ingly permits  the  illegal  use,  that  is, 
consents  to  it,  he  becomes  liable  for 
aiding  in  maintaining  a  nuisance;  but 
the  mere  fact  that  he  has  control  of  the 
tenement  does  not  make  him  liable;  he 
must  be  proved  to  consent  to  the  illegal 
use;  and  if  such  use  is  known  to 
him.  and  he  takes  no  measures  to  pre- 
vent it,  his  inaction  may  be  evidence  of 
his  consent  to  such  use,  or  that  he  per- 
mitted it;  but  his  permission  of  the  use 
must  be  proved,  to  charge  him  under 
the  statute;  and  these  same  rules  apply 
to  the  owner,  and  the  same  facts  must 
he  proved  in  order  to  charge  him.  State 
V.  Stafford,  67  Me.  126. 

2.  Crocker  v.  State,  49  Ark.  60; 
Shugart  v.  Egan,  83  111.  56;  s.  c,  25 
Am.  Rep.  36,  2»;  State  v.  Abrahams, 
6  Iowa  117;  s.  c,  71  Am.  Dec.  399;  State 
V.  Ballingall,  42  Iowa  87;  Cordes  v. 
State,  37  Kan.  48;  Koester  v.  State,  36 
Kan.  27;  State  v.  Stafford,  67  Me.  125; 
Com.  V.  Wentworth,  146  Mass.  36; 
Conklin  t;.Tice,  i  N.  Y.  Sup,  803. 

Effect  of  Knowledge  of  Landlord.— Un- 
der the  Maine  Rev.  Stat.,  ch.  17,  ^§  i  & 
4,  on  an  indictment  for  maintaining  a 
nuisance,  mere  knowledge  of  an  owner 
of  leased   premises   that  they  are  used 


for  liquor  selling  does  not  expose  him 
to  punishment;  there  must  be  positive 
proof  of  permission  or  consent.  State 
V.  Stafford,  67  Me.  125. 

The  supreme  court  of  Kansas  held, 
in  the  case  of  Cordes  v.  State,  37  Kan. 
148,  that  the  owner  of  leased  premises 
Qan  only  be  made  liable  under  the  statu- 
tory provisions  of  the  prohibitory  law 
of  that  state  when  he  knowinglj-  per- 
mits the  occupant  to^  use  the  prem- 
ises for  the  unlawful  sale  of  intoxicating 
liquors;  but  knowledge  sutiicient  to 
excite  the  suspicion  of  a  prudent  man 
and  put  him  on  enquiry  is  held  equiva- 
lent to  knowledge  of  the  ultimate  fact. 

Under  those  statutes  which  make  it  a 
misdemeanor  for  any  person  owning, 
using  or  controlling  a  house  or  tene- 
ment to  sell  or  give  away,  or  allow  to 
be  given  away,  any  ardent  or  vinous 
spirits,  a  landlord  who  leases  a  house 
for  a  lawful  purpose  is  not  bound  to 
interfere,  and  invoke  the  law  when  he 
subsequently  finds  that  the  tenant  is 
using  the  premises  for  the  sale  of  liquor. 
Crocker  v.  State,  49  Ark.  60.  Thus 
where  a  landlord  leased  his  premises 
for  a  term  of  years,  retaining  no  control 
over  them,  and  subsequently  a  tempo- 
rary injunction  was  issued  restraining 
him  and  the  subtenant  from  keeping  a 
saloon  upon  the  premises  in  violation 
of  law,  and  afterwards  while  the  origi- 
nal lessee  was  in  possession,  a  sub- 
tenant opened  a  saloon  therein  and  sold 
intoxicating  liquors  without  a  permit, 
the  court  held  that  the  mere  knowledge 
of  the-landlord  of  such  use  of  the  prem- 
ises, and  his  omission  to  take  steps  to 
avoid  the  lease  by  re-entry  was  not 
sufficient  to  justify  his  punishment  for 
contempt  for  disobedience  of  the  tem- 
porary injunction.  Koester  v.  State, 
36  Kan.  27. 

In  Illinois,  New  York,  Miolilgan  and 
Ohio,  the  sale  by  the  tenant,  contrary 
to  the  provisions  of  the  act,  works  a 
forfeiture  of  all  his  rigjits  under  the 
lease:  and  consequently  in  those  states, 
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h.  Aiders  and  Abetters. — Under  some  statutes^  any  person 
who  counsels,  aids  or  abets  in  the  commission  of  the  offence  of 
selling  intoxicating  liquors  contrary  to  law,  may  be  charged,  tried 
and  convicted  in  the  same  manner  as  if  he  were  the  principal  of- 
fender.2 

i.  Keepers  of  Inns  and  Restaurants  and  Common 
Victuallers. — The  keepers  of  inns^ 


at  least,  the  landlord  would  be  liable 
at  all  hazards  for  sales  made  with  his 
knowledge  becavise  he  would  not  have 
the  excuse  of  inability  to  prevent  the 
sale  and  thus  would  be  held  to  "permit" 
it.  State  V.  Ballingall,  42  Iowa  87. 
But  knowledge  on  his  part  is  essential; 
mere  inactivity  to  ascertain  the  fact, 
or  a  mere  failure  to  prevent  such  a  use 
of  his  premises,  would  be  insufficient. 
Shugart  v.  Egan.,  83  111.  56;  s.  i,.,  25 
Am.  Rep.  362  «.;  State  v.  Abrahams,  6 
Iowa  117. 

ReseTTation  of  control. — The  Massa- 
chusetts statute  provides  (Pub.  Stat.,  ch. 
loi,  §  9)  for  the  punishment  of  one  in 
control  of  a  building,  who  allows  it  to 
be  used  for  the  illegal  sale  of  liquors,  or 
if  after  notice  of  such  .  use  he  fails  to 
take  reasonable  measures  to  eject  the 
occupant.  The  supreme  judicial  court, 
in  the  case  of  Com.  v.  Wentworth,  146 
Mass.  36,  held  that  under  this  statute 
a  lessor  cannot  be  convicted  unless  the 
lease  specially  reserves  his  control  of 
the  building,  notwithstanding  the  fact 
that  section  8  of  this  statute  provides 
that  the  owner  may  recover  possession 
bj  entry  or  action  in  case  of  such 
illegal  sale. 

Evidence. — Evidence  that  a  lessor, 
before  leasing  the  building,  stated  that 
his  prospective  tenant  intended  to  keep 
a  hotel  and  could  get  a  license  by  reason 
of  the  friendship  of  a  high  county  offi- 
cial; that  he  was  several  times  about 
the  hotel  while  it  was  being  fitted  up, 
and  was  in  the  habit  of  going  there  two 
or  three  times  a  week;  together  with 
evidence  that  there  was  a  regular  bar 
room  in  the,  hotel  where  everyone  could 
get  liquor  who  asked  for  it,  is  a  sufficient 
proof  of  a  leasing  for  the  purpose  of 
the  sale  of  intoxicating  liqiior,  and 
knowledge  that  the  premises  were  used 
for  that  purpose.  Conklin  v.  Tice,  i 
N.  Y.  Sup.  803. 

In  an  action  under  the  Kansas  Pro- 
hibitory Liquor  Law,  section  iS,  against 
the  owner  of  leased  premises,  to  enforce  , 
a  lien  which  has  been  adjudged  against 
the  occupant  for  the  unlawful  sale  of 
intoxicating  liquors,  it  is  not  essential 


to  a  recovery  that  the  petition  or  evi- 
dence should  show  that  the  owner  wit- 
nessed or  had  knowledge  of  the 
particular  sales;  it  is  enough  in  such 
case  that  the  owner  knowingly  per- 
mitted the  occupant  to  use  the  premises 
for  the  unlawful  sale  of  intoxicating 
liquors.     Cordes  v.  State,  37  Kan.  48. 

1.  Such  as  the  Compiled  Laws  of 
Kansas,  1879,  ch.  82,  §  115. 

2.  State  V.  Shenkle,  36  Kan.  43. 
See  State  v.  Mosley,  31  Kan.  355;  State 
V.  Brown,  21  Kan.  50;  State  w.  Cassady, 
12  Kan.  1550. 

3.  State  V.  Cloud,  6  Ala.  628.  See 
Gray  v.  Com.,  9  Dana  (Ky.)  300;  s.  c, 
35  Am.  Dec.  136;  Foster  v.  Haines,  13 
Me.  307;  Benson  v.  Moore,  15  Wend. 
(N.  Y.)  260;  Burner  v.  Com.,  13  Gratt. 
(Va.)  778. 

Keeping  a  house  of  public  entertain- 
ment, without  first  having  obtained  a 
licence  therefor,  is  an  offi;nce  punish- 
able by  indictment  or  presentment,  al- 
though spirituous  liquors  are  not  sold. 
State  V.  Cloud,  6  Ala.  628. 

Definition. — In  Georgia  the  words 
"tavern,"  or  "house  of  entertainment," 
as  used  in  the  act  of  1791,  are  held  to 
be  synonymous,  and  that  the  word  tav- 
ern, in  that  act,  is  intended  to  mean  the 
common  inns  of  the  common  law  Bon- 
ner V.  Wellborn,  7  Ga.  296. 

Same — License. — The  possession  of  a 
licence  does  not  make,  nor  the  want  of 
it  prevent,  a  person  from  being  an  inn 
holder  at  common  law.  Norcross  v. 
Norcross,  53  Me.  163. 

Same — Keeper  of  "Summer  Boarders." 
— One  whose  business  it  is  to  rent 
houses  and  furnish  board,  lodging  and 
entertainment  for  a  season  at  a  water- 
ing place,  to  the  visitors  who  resort 
there,  is  not  the  keeper  of  a  tavern,  or 
house  of  entertainment,  within  the 
view  of  the  act  of  1791  of  the  laws  of 
Georgia.  Bonner  v.  Wellborn,  7  Ga. 
296. 

One  licensed  as  innkeeper  has  no  right 
to  sell  liquor  by  the  gallon  to  be  car- 
ried awav.  Benson  v.  Moore,  15  Wend. 
(N.  Y.)  260. 

A  licensed  inn  holder  is  not  liable, 
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and  restaurants^  and  common  victuallers'*  are  liable  to  the  pen- 
alties provided  by  statutes  regulating  the  sale  and  traffic  in  intox- 
icating liquors  for  sales  made  without  license,  and  for  other  acts 
violative  of  such   statutes. 


under  the  Maine  statute  of  1834,  ch. 
141,  to  the  penalty  of  $10  for  selling 
spirituous  liquor  in  a.  particular  in- 
stance. But  if  he  presume  to  be  a 
common  retailer  without  being  licensed 
as  such,  he  is  liable  under  that  statute 
to  the  penalty  of  $50.  Foster  v.  Haines, 
13  Me.  307. 

A  tavern  keeper,  duly  licensed,  may 
have  his  bar  room  in  an  apartment 
which  is  not  connected  by  any  door 
way  with  his  main  building,  but  sepa- 
rate from  it,  and  may  there  retail  spirit- 
uous liquors,  by  himself  or  his  partner, 
without  a  violation  of  law,  provided 
this  separate  room  constitutes,  in  good 
faith,  a  part  of  the  licensed  tavern,  and 
is  not  used  as  a  fraudulent  shield  for  a 
"grocery."  Gray  v.  Com.,  9  Dana  (Ky.) 
300;  s.  c,  35  Am.  Dec.  136. 

Unlicensed  Ordinary. — A  person  is 
not  guilty  of  keeping  an  unlicensed  or- 
dinary who,  being  licensed  to  keep  a 
house  of  private  entertainment,  sells 
spirits  to  be  drunk  at  the  "house,"  etc., 
in  addition  to  furnishing  lodgings^  etc., 
at  that  place.  Burner  v.  Com.,  13  Gratt. 
(Va.)  778. 

1.  See  Nicrosi  -u.  State,  52  Ala.  336; 
Baldwin  v.  Chicago, 68  111  418;  Cora.  v. 
Everson,  140  Mass.  292;  State -d.  Hogan, 
30  N.  H.  (10  Fost.)  268;  State  v.  Clark, 
28  N.  H.  (8  Fost.)  176;  s.  c,  61  Am. 
Dec.  611;  Kellj'  v.  Excise  Commrs.,  54 
How.  (N.  Y.)  Pr.  327. 

A  restaurant  keeper,  regularly  li- 
censed as  such  by  the  city  of  M,ont- 
gomery,  having  a  wholesale,  but  no 
retail  license  from  the  State,  who  sells 
vinous  liquors  only  to  persons  taking 
meals  at  his  restaurant,  the  liquors  be- 
ing drunk  by  them  only  while  eating, 
is  guilty  of  an  indictable  oft'ence  under 
section  3618  of  the  revised  code.  Ni- 
crosi V.  State,  52  Ala.  336. 

A  restaurant  or  lodging  house  Is  not 
an  inn,  such  that  the  proprietor  can 
claim  a  license  to  sell  liquor,  under  a 
law  allowing  licenses  to  inn  keepers. 
And  the  fact  that  a  lodging  house 
sometimes  furnishes  meals  will  not 
constitute  it  an  inn.  But  a  house  kept 
"on  the  European  plan"  is  an  inn. 
Kellv  V.  Excise  Commrs.,  54  How.  (N. 
Y.)  Pr.  327. 

Public  Bar. — A  person  may  be  con- 
victed of  keeping  a  "public  bar"  if  he 


sells  liquor  over  it  to  anyone,  although 
the  bar  is  also  used  for  luncheon  pur- 
poses. Com.  V.  Everson,  140  Mass. 
292. 

Keeping  Open  Bar  Boom. — A  restau- 
rant keeper  may  properly  be  convicted 
for  "keeping  an  open  bar  room  between 
midnight  and  and  J  o'clock  A.  M.,  in 
violation  of  an  ordinance,  although  he 
sells  no  liquor  after  midnight,  and 
draws  a  curtain  around  his  bar  after 
that  hour.  Baldwin  v.  Chicago,  68  111. 
418. 

Refreshment  Room — Keeping  Liquor 
In. — An  ordinance  enacted  by  a  city 
that  no  intoxicating  liquors  shall  be 
used  or  kept  in  any  refreshment  room 
or  restaurant  within  the  city  for  any 
purpose  whatever  is  violated  by  the 
keeping  of  liquor  in  a  cellar  under  a 
refreshment  saloon  or  restaurant.  State 
■u.  Clark,  28  N.  H.  (8  Fost.)  176;  s.  c, 
61  Am.  Dec.  611. 

In  State  v.  Hogan,  30  N.  H.  (10 
Fost.)  268,  the  respondent  was  charged 
with  a  breach  of  a  city  ordinance, 
which  provided  that  "no  intoxicating 
liquors  shall  be  used  or  kept  in  any  re- 
freshment saloon  or  restaurant  within 
the  city  for  any  purpose  whatever,"  and 
it  appeared  that  the  shop  where  the  al- 
leged offence  was  committed,  was  used 
by  the  respondent  for  the  manufacture 
and  sale  of  tobacco,  snuff  and  cigars, 
and  also  for  the  sale  of  strong  beer  by 
the  glass,  and  for  no  other  purposes,  the 
court  held  that  there  was  no  breach  of 
the  ordinance  shown. 

Same — What  Is. — A  shop  which  is 
used  for  the  manufacture  and  sale  of 
tobacco,  snuff  and  cigars,  is  not  a  re- 
freshment saloon  or  restaurant.  State 
V.  Hogan,  30  N.  H.  (id  Fost.)  268. 

2.  See  State  v.  Davis,  23  Me.  403; 
Com.  V.  Salmon,  136  Mass. 431;  Com.  v. 
Rogers,,  135  Mass.  536. 

Common  Victualler — Keeping  Public 
Bar. — A  person,  licensed  as  a  common 
victualler,  and  to  sell  intoxicating  liq- 
uors to  be  drunk  on  the  premises,  may 
be  convicted  of  keeping  a  "public  bar," 
within  the  Pub.  Stats.,  ch.  100,  §  9,  cl. 
5,  if  he  sells  and  delivers,  not  in  con- 
nection with  food,  intoxicating  liquors 
indiscriminately  to  such  persons  as  may 
call  for  them,  over  a  bar  or  counter,  al- 
tfiough  there  is  no  public  display  of  the 


72fi 


offences  and 


INTOXICATING  LIQUORS. 


Proceedings. 


ciui 


Social  Clubs. — The  distribution  of  liquors  by  a  bona  fide 
club  among  its  members  is  not  a  sale  within  the  inhibition  of  a  liq- 
uor law,  even  though  the  person  receiving  the  liquor  gives  money 
jn  return  for  it,i  and  the  law  prohibiting  the  sale  of  liquor  on 
Sunday  does  not  apply  to  such  a  club.*     It  is  otherwise,  however, 


liquors,  and  the  bar  is  also  used  for 
luncheon  purposes.  Com.  v.  Rogers, 
135  Mass.  536. 

The  same  court  say  in  Com.  v.  Sal- 
mon, 136  Mass.  431,  thfit  a  license  to  a 
common  victualler,  to  sell  intoxicating 
liquors  to  be  drunk  on  the  premises,  is 
no  defence  to  a  complaint  for  exposing 
and  keeping  for  sale  intoxicating  liq- 
uors with  intent  unlawfully  to  sell  the 
same  in  this  commonwealth,  if  the  li- 
censee keeps  a  public  bar,  or  maintains 
a  partition  which  interferes  with  a  view 
of  the  interior  of  the  premises,  in  viola- 
tion of  the  Pub.  Stats.,  ch.  100,  §  9,  c\. 
5,  and  §  12;  and  of  the  Stat,  of  1882,  ch. 
250,  \  I. 

All  who  take  it  upon  them  to  be 
common  sellers  of  spirituous  liquors, 
without  being  licensed  therefor,  in  less 
quantities  than  twenty-eight  gallons  at 
a  time,  are  liable  to  the  penalty  pro- 
vided by  the  statute,  whether  they  take 
it  upon  themselves  to  be  common  vic- 
tuallers or  not.     State  -u.  Davis,  23  Me. 

403- 

1.  Seim  V.  State,  55  Md.  566;  s.  c,  39 
Am.  Rep.  419;  Com.  v.  Ewig,  145 
Mass.  119.  Compare  Chespeake  Club 
V.  State,  63  Md.  446;  State  v.  Lockyear, 
95  N.  Car.  633. 

Where  the  steward  of  a  social  club 
-furnished  liquor  to  the  mumbers  at  a 
fixed  price  sufficient  to  cover  the  cost, 
but  not  for  the  purpose  to  profit,  held, 
a  sale,  and  in  violation  of  the  Local 
Option  act.  State  v.  Lockyear,  95  N. 
Car.  633. 

Under  the  Maryland  act  of  18S2,  ch. 
112,  known  as  the  "Local  Option  law," 
of  Anne  Arundel  County,  providing, 
among  other  things,  "that  in  case  of 
any  violation  of  any  provision  of  this 
act  bj'  any  company,  corporation  or 
association,  each  or  any  member  of  such 
company,  corporation  or  association 
shall  be  liable  and  shall  suffer  impris- 
onment as  prescribed  in  this  act  for 
persons  violating  the  same,  an  indict- 
ment will  lie  against  a  body  corporate, 
"■  g;  a  social  club,  for  violating  the 
provisions  of  the  act,  the  action  in 
terms  expressly  declaring  that  the  cor- 
poration or  association  violating  the 
law  shall  be  liable  to  indictment  and 


punished.  Chesapeake  Club  v.  State, 
63  Md.  446. 

Social  Club — Sale  of  Liquor  at  Ball. — 
But  the  rule  that  the  police  may  not 
invade  the  precincts  of  a  social  clnb 
has  no  application  where  it  gives  a 
ball,  and  sells  tickets,  and  wines,  and 
liquors  to  all  persons  willing  to  pay  for 
them.  Cercle  Francais  de  L'Harmo- 
nie  V.  French,  44  Hun  (N.  Y.)  123. 

2.  Seim  v.  State,  55  Md.  566;  s.  c,  39 
Am.  Rep.  419. 

Liability  of  Officers  and  Servants. — 
The  officers  of  a  social  club,  whose 
steward  furnishes  the  members  with 
food,  and  vrith  beer  and  a  glass,  at  a 
fixed  price,  to  be  consumed  at  the  club, 
the  money  so  received  being  expended 
for  the  expenses  of  the  club,  are 
not  guilty  of  "selling"  beer  on  Sun- 
day, within  the  meaning  of  an  excise 
law.  Seim  v.  State,  55  Md.  566;  s.  c, 
39  Am.  Rep.  419. 

Same — Sale  by  Steward. — A  private 
club,  owning  intoxicating  liquors,  and 
employing  one  of  its  members  as  a  stew- 
ard, paying  him  for  his  services  and  for 
the  use  of  a  room  where  the  liquors  are 
kept,  the  steward  delivering  the  liquor 
to  other  members  on  checks  which  he 
had  previously  sold  them,  and  the 
money  for  which  he  uses  in  buying  liq- 
uors in  the  name  of  the  club,  the  stew- 
ard may  not  be  convicted  of  keeping 
intoxicating  liquors  with  intent  to  sell 
them.  Com.  v.  Pomphret,  137  Mass. 
564;  s.c,  50  Am.  Rep.  340. 

Same — Selling  by  Agent. — A  person 
who  acts  as  the  agent  or  employe  of  a 
social  club,  to  keep  and  deal  out  its 
liquors  to  members  purchasing  and 
presenting  tickets,  may  be  indicted  and 
punished  for  a  violation  of  section  1563 
of  the  Iowa  revision,  punishing  any 
person  who  shall  own  or  keep  or  be  in 
any  way  concerned,  engaged  or  em- 
ployed in  owning  or  keeping  any  in- 
toxicating liquors  with  intent  to  sell  the 
same  in  the  State.  State  v.  Mercer,  32 
Iowa  405. 

It  is  no  defence  to  an  indictment  for 
retailing  liquor  without  a  license,  that 
the  accused  was  merely  the  agent  of  a 
corporation  which  owned  the  liquor  and 
the  bar  where  it  was  sold;  that  no  one  but 
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where  such  club  is  simply  a  device  resorted   to  as  a   means  of 
evading  the  statute.* 


members  or  stockholders,  or  persons 
specially  invited,  could  gain  admission 
to  the  room;  and,  that  liquor  was  sold  to 
none  but  members,  and  the  money  paid 
■went  into  the  treasury  of  the  corpora- 
tion.    Martin  v.  State,  59  Ala.  34. 

1.  See  Rickart  v.  People,  79  111.  85; 
Marmont  v.  State,  48  Ind.  21;  State  v. 
Mercer,  32  Iowa  405;  Com.  v.  Smith, 
102  Mass.  144. 

Devices  to  Evade  the  Statute. — Laws 
prohibiting  or  regulating  the  sale  or 
traffic  in  intoxicating  liquors  have  fur- 
nished a  fruitful  source  of  attempts  at 
evasion.  Thus  in  State  v.  Mercer,  32 
Iowa  405,  an  organization  was  formed 
called  the  "Winterside  Social  Club," 
the  object  of  which  was  to  supply  its 
members  with  intoxicating  liquors,  to 
be  used  as  a  beverage.  The  manner  in 
which  this  club  carried  on  its  opera- 
tions was  not  explained  further  than  it 
■was  shown  that  defendant  had  posses- 
sion of  the  liquors  used,  and  sold  tickets 
to  members  of  the  club,  which  were 
exchanged  for  or  given  in  payment  of 
intoxicating  liquors  in  defendant's 
house  by  the  members  of  the  club  pre- 
senting the  tickets.  The  liquors  were 
served  out  to  the  ticket  holders  and 
members  of  the  club  by  defendant. 
Persons  became  members  by  signing 
their  names  in  some  book  and  by  buy- 
ing tickets,  but  what  was  the  contents 
of  the  book  does  not  appear.  Upon 
the  trial,  the  defendant  offered  in  evi- 
dence the  articles  of  association  of  the 
club,  but  they  were  excluded.  The 
court  say : 

"The  articles  of  the  association  are  not 
in  the  abridgment  of  the  record  before 
us.  It  is  therefore  not  possible  for  us  to 
determine  that  they  were  material  and 
admissible  as  evidence.  But  if  we  are 
to  consider  that  they  were  of  the  pur- 
port as  claimed  by  the  defendant's 
counsel  in  their  argument,  we  must 
conclude  that  they  were  correctly  ex- 
cluded by  the  district  court.  They  a{)- 
pear,  by  the  statement  of  counsel,  to 
have  been  nothing  more  than  the  foun- 
dation of  an  organization,  the  object 
and  intent  of  which  was  to  evade  the 
law  for  the  suppression  of  intemper- 
ance, a  rather  clumsy  device  by  which 
the  defendant  and  the  members  of  the 
'social  club'  hoped  to  defeat  that  law 
and  establish  a  place  of  resort  where 
I  hey  could  be  supplied  with  intoxicating 


liquors  for  unlawful  use.  The  fact  that 
under  the  arrangement  of  selling  tick- 
ets, the  members  of  the  club  became 
owners  of  the  liquors  to  the  extent  of 
the  money  paid,  does  not  make  the  sale 
of  the  liquors  in  that  way  lawful.  The 
acts  of  selling  the  tickets  was  the  sale, 
in  fact,  of  the  liquors.  It  is  confessed 
that  such  sales  were  for  the  purpose  of 
supplying  the  liquors  to  the  purchasers 
to  be  used  as  a  beverage. 

In  Indiana,  a  society  or  club  of  per- 
sons was  formed,  having  a  treasurer 
and  other  officers;  it  met  every  Sun- 
day, and  each  person  on  becoming  a 
member  paid  into  the  treasury  a  certain 
sum  and  monthly  assessments  there- 
after, to  form  the  basis  of  a  fund  to  pay 
expenses  and  for  relief,  and  the,  treasu- 
rer, by  order  of  the  club,  and  for  the 
club,  on  each  Saturday  evening  pur- 
chased a  keg  of  "  lager  beer,"  an  intoxi- 
cating liquor,  and  placed  it  in  the  hall 
where  the  meetings  were  held,  and  on 
Sunday  whenever  a  member  desired  a 
glass  of  beer  he  got  it,  drank  it  on  the 
premises,  a'nd  delivered  to  the  treasurer 
five  cents,  which  money  was  placed  in 
the  treasury  to  keep  up  the  funds,  pay 
expenses,  an4  for  relief  for  sickness  and 
other  mishaps  to  members.  The  su- 
preme court  of  that  State  say,  in  the 
case  of  Marmont  v.  State,  48  Ind.  21, 
that  the  delivery  of  a  glass  of  beer  un- 
der such  circumstances  to  a  member  of 
the  club,  and  receiving  five  cents  there- 
for by  the  treasurer,  constituted  a  sale 
by  the  treasurer,  as  agent  of  the  club, 
within  the  meaning  of  the  statute  pro- 
hibiting the  sale  of  intoxicating  liquor 
on  Sunday.     The  court  said: 

"Under  the  arrangement  as'agreed 
upon,  the  keg  of  beer  belonged  to  the 
society.  The  appellant  was  the  agent 
of  the  society,  and  if  he  sold  in  viola- 
tion of  law  he  is  liable  to  be  convicted, 
in  the  same  manner  and  upon  the  same 
principle  as  abar  tender  of  a  person  who 
holds  a  permit  under  the  Statute  in  ques- 
tion is  liable,  who  sells  in  violation  of 
the  statute.  As  the  keg  of  beer  when 
purchased  belonged  to  the  society,  the 
question  arises  whether  the  society,  by 
its  agent,  could  make  a  valid  sale  of 
such  beer  to  the  persons  composing 
such  society.  We  know  of  no  principle 
of  law  which  prevents  it.  We  know 
that  it  is  the  daily  habit  of  partners  to 
sell  the  firm  property  to  persons  com- 
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posing  the  firm,  and  quite  frequently 
the  members  of  the  firm  are  permitted 
to  purchase  such  goods  or  articles  as 
they  may  need  at  cost. 

"  When  a  firm  purchases,  with  part- 
nership funds  or  upon  credit,  a  sack  of 
coffee  or  a  barrel  of  sugar,  the  coffee 
belongs  to  the  firm ;  but  when  a  part  of 
each  is  taken  out  and  transferred  to 
each  member  of  the  firm,  either  for  cash 
or  upon  credit,  a  valid  transfer  has  been 
effected  from  the  firm  to  the  individual 
members.  So,  while  the  beer  was  in  the 
keg,  it  was  the  common  property  of  the 
society,  but  when  a  portion  was  with- 
drawn and  delivered  to  a  member  of 
the  society,  upon  credit  or  for  cash,  the 
portion  so  withdrawn  ceased  to  belong 
to  the  society  and  became  the  separate 
property  of  the  member  so  receiving  it, 
and  the  transaction  invested  him  with 
the  power  to  drink  it  himself,  to  give  it 
away,  to  sell  it,  or  to  throw  it  away. 
But,  says  the  learned  counsel  for  appel- 
lant, there  was  no  gain  or  profit  to  the 
appellant.  It  is  not  necessary  that 
there  should  be  gain  or  profit  to  him. 
It  is  sufiicient  if  the  sale  or  transfer 
enured  to  the  benefit  of  his  principal — 
the  society.  It  is  agreed  that  each  mem- 
ber, upon  his  initiation,  paid  fifty  cents 
and  thereafter  a  monthly  assessment  of 
ten  cents,  to  form  the  basis  of  a  fund  for 
payment  of  expenses  and  reliefs  of  the 
the  society ;  and  that  the  money  received 
for  each  glass  of  beer  drawn  for  and 
used  by  a  member  of  said  association 
goes  into  the  society's  treasury,  to  keep 
up  its  funds  for  payment  of  expenses, 
procuring  refreshments,  and  for  reliefs; 
which  expenses  are  for  fuel,  rents  of 
hall,  newspapers,  the  beer  used,  and  the 
donations  or  reliefs  payable  to  each 
member  of  said  association,  who,  from 
sickness  or  other  mishaps,  ma3'  require 
assistance;  and  a  standing  colnmittee 
from  the  members  of  said  society  is  ap- 
pointed to  see  after  and  enquire  into 
and  direct  the  paj'ment  of  necessary 
reliefs  in  all  such  cases.  We  are  not 
informed  what  profits  are  realized  from 
the  sale  of  each  keg  of  beer,  but  it  must 
be  considerable,  or  the  proceeds  would 
not  be  sufficient  to  pay  expenses  and 
furnish  the  necessary  reliefs  to  the 
sick  and  unfortunate  members  of  the 
society. 

"  When  the  society  appointed  the  ap- 
.pellant  its  agent  for  the  sale  of  beer  to 
the  members  of  the  association,  it  con- 
sented that  each  member  might  become 
the  owner  of  such  portion  of  the  part- 
nership property  as  he  might  be  willing 


to  pay  for,  and  appropriate  it  to  his  in- 
dividual use.  If  the  transaction  set  out 
in  the  agreed  statement  of  facts  be  not 
an  evasion  and  violation  of  the  law, 
then  a  number  of  persons  may  do  that 
lawfully  which  if  done  by  one  person 
would  be  unlawful.  It  would  be  a  re- 
proach of  the  law  and  its  administra- 
tion, if  a  combination  of  persons  could, 
by  such  an  arrangement,  evade  the  law 
and  thwart  the  legislative  will." 

In  Rickart  xi.  People,  79  111.  85,  an  as- 
sociation was  formed  for  the  avowed  pur- 
pose of  promoting  temperance,  friend- 
ship, etc.  They  claimed  to  have  bought 
the  dram- shop  of  one  of  their  mem- 
bers," who  was  elected  their  treasurer, 
and  who  continued  in  the  possession  of 
the  dram-shop,  having  no  license  to  sell 
intoxicating  liquors.  Each  member  was 
required  to  paj'  one  dollar,  for  which  he 
received  a  ticket,  with  the  numbers 
from  I  to  20  inclusive  upon  it,  and 
upon  presenting  this  ticket  at  the  bar 
the  member  received  liquors  or  cigars 
as  he  wished,  and  paid  for  the  same  by 
having  numbers  punched  out  of  his 
ticket,  each  number  representing  five 
cents.  Any  person  could  become  a 
member  by  pa^'ing  one  dollar.  The 
treasurer  received  all  the  money  and 
rendered  no  account  to  the  other  mem- 
bers. He  also  bought  all  the  liquors 
and  cigars.  The  jury  found  that  this 
was  but  a  device  to  evade  the  law  and 
that  the  treasurer  was  guiltj'  of  unlaw- 
fully selling  intoxicating  liquors,  which 
finding  was  sustained  on  appeal.  The 
court  said: 

"Any  person,  it  appears,  could  be- 
come a  member  of  the  association  sim- 
ply by  buying  a  ticket.  The  witness 
whose  testimony  we  have  before  cited 
says,  'that  he  supposed  a  person  might 
join  the  club,  call  for  a  glass  of  beer, 
get  it,  have  his  ticket  punched  and 
then  offer  back  his  ticket  and  demand 
the  balance  of  the  money  paid  in  by 
him,  get  it  and  cease  to  be  a  member 
of  the  club.'  It  is  added,  however, 
nothing  of  the  kind  had  ever  occurred, 
but  the  witness  states  he  had  known 
an  instance  of  a  person,  who  was  not  a 
member,  drinking  beer  that  belonged 
to  the  club  in  the  club  room.  All  this 
is  plainly  a  device  on  the  part  of  the  de- 
fendant and  those  who  desire  to  patron- 
ize his  bar,  to  avoid  the  provisions  of 
the  law,  and  to  enable  him  to  sell  in- 
toxicating liquors  at  retail  as  he  for- 
merly had  done,  without  first  obtaining 
a  license  to  keep  a  dram  shop.  The 
purpose  and  object  is    so  transparent 
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that  the  subject  need  not  be  seriously 
discussed.  The  whole  thing  is  a  subtle 
artifice,  planned  with  a  view  to  avoid 
the  penalties  denounced  against  persons 
violating  the  law.  The  ticket  arrange- 
ment was  simply  paying  in  advance 
and  getting  the  liquors  at  convenient 
seasons,  when  desired.  The  proposition 
is  absurd  that  the  ticket  holders  really 
owned  the  liquors  with  which  the  bar 
was  stocked.  Each  party  bought  tick- 
I  ets,  to  be  used  at  the  bar  room  when  he 
wanted  anything,  and  for  no  other  pur- 
pose. Should  we  adopt  the  theory  of 
the  defence,  that  the  several  ticket  hold- 
ers, or  parties  constituting  the  associa- 
tion,'in  fact  owned  the  liquors  in  the 
saloon,  it  would  make  no  better  case  for 
defendant,  and  a  vastly  worse  one  for 
the  parties  associated  with  him.  In 
thit  view  the  liquors  would  belong  to 
the  company  as  partnership  stock,  and 
the  company  would  have  no  more 
rightful  authority  to  sell  to  the  indi- 
vidual members,  or  partners  at  retail, 
without  a  license  to  keep  a  dram  shop, 
than  a  mere  stranger  would  have.  Buy- 
ing the  tickets,  as  we  have  seen,  was 
simply  buying  twenty  drinks  and  pay- 
ing for  them  in  advance.  Each  one 
paid  for  whatever  he  got,  as  he  would 
have  done  had  he  bought  of  a  licensed 
seller.  It  is  preposterous  to  assume 
that  a  number  of  persons  may,  with  im- 
punity, associate  themselves  together  as 
a  firm,  or  voluntary  company,  purchase 
a  quantity  of  liquors  and  retail  them 
out  to  the  several  members  as  they 
would  to  strangers.  Such  an  enter- 
prise is  unlawful,  and  all  concerned 
would  be  guilty  of  violating  the  statute. 
If  such  a  device  could  be  tolerated,  it 
would  render  all  legislation  on  this  sub- 
ject nugatory.  But  the  alleged  associa- 
tion is  a  mere  fiction.  It  is  nothing  but 
a  device,  under  the  guise  of  a  copart- 
nership company,  adopted  to  enable  de- 
fendant to  sell  intoxicating  liquors  to 
whomsoever  might  desire  to  buy  at  his 
counter,  and  to  enable  him  to  do  so 
without  taking  out  a  license  as  the  law 
requires.  The  real  object  of  the  parties 
engaged  in  the  business  was  purposely 
concealed  in  the  articles  of  the  associa- 
tion. Had  it  been  an  honest  enterprise 
there  would  have  been  nothing  to  con- 
ceal. It  was  adopted  under  legal  ad- 
vice, and  is  obviously  nothing  but  a 
shift,  or  device,  to  evade  the  provisions 
of  the  law,  and  whatever  liquors  were 
either  given  away  or  sold  for  tickets  un- 
der'that  arrangement,  come  within  the 
definition  of  '  unlawful  selling.'     It  was 


a  question  of  fact  whether  the  associa- 
tion was  a  mere  shift  or  device  to  evade 
the  provisions  of  the  law,  and  the  jury 
having  found  it  was,  we  see  no  reason 
to  be  dissatisfied  with  the  conclusion 
reached." 

In  Com.  V.  Smith,  102  Mass.  144,  sev- 
eral persons  formed  a  club  of  which  the 
defendant  was  a  member.  They  ad- 
vanced a  certain  sum  of  money  each,, 
which  was  put  into  the  common  fund; 
the  defendant  was  chosen  agent  of  the 
club,  and  under  instructions  of  the  club- 
purchased  liquors  and  refreshments  for 
the  club;  the  fund  was  taken  by  the  de- 
fendant and  invested  for  them,  and  a 
certain  number  of  checks,  of  the  amount 
of  five  cents  each,  were  delivered  to 
each  member  of  the  club,  to  the  extent 
of  the  money  advanced  by  each;  these 
checks  were  transferable  only  to  other 
members  of  the  club;  upon  presentation 
of  the  checks  by  any  number  to  the  de- 
fendant, he  would  deliver  to  that  mem- 
ber liquor  of  the  club,  to  the  amount  of 
the  check  presented;  on  several  oc- 
casions the  defendant  had  delivered 
liquor  to  the  witness,  as  such  member,, 
upon  checks;  upon  distributing  the 
liquor  in  the  manner  aforesaid,  it  was 
calculated  that  the  liquor  would  so  far 
overrun  the  amount  to  be  delivered 
upon  the  checks  as  to  leave  in  undeliv- 
ered liquor  about  twenty  per  cent.,  of  the 
original  cost;  and  the  defendant  was  to 
have  this  residue,  to  compensate  him 
for  his  services  as  agent,  and  for  the  use  of 
his  room  by  the  club.  On  the  trial  the 
presiding  judge,  in  view  of  all  the  evi- 
dence, ruled  that  if  the  liquor  in  the  de- 
fendant's possession  was  bought  by  him 
as  the  agent  of  the  club,  and  the  liquor 
so  purchased  was  that  of  the  club,  the 
members  advancing  the  money  to  pur- 
chase the  same,  and  if  checks  were  dis- 
tributed to  each  of  -  the  members 
according  to  the  amount  advanced  to 
each,  and  the  defendant  was  a  member 
of  the  club,  and  delivered  to 
each  member  upon  presentation  of  such 
checks,  from  time  to  time,  the  amount 
of  liquor  represented  by  such  checks, 
that  would  be  a  sale  by  the  defendant. 

On  appeal  this  was  held  to  be  error. 
The  court  say : 

"The  arrangements  described  in  the 
bill  of.exceptions  for  the  formation  of  a 
club,  the  purchase  of  liquors  with  their 
joint  funds,  and  their ,  distribution 
among  the  members  by  the  agency  of 
the  defendant,  may  have  been  a  mere 
evasion  of  the  law.  Whether  it  was 
really       so,       however,     was      really 
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k.  Manufacturers  and  Growers. — Under  a  statute*  pro- 
viding for  the  punishment  of  the  manufacturer **  of  spirituous  or 
intoxicating  Hquors  for  sale,  a  common  seller  of  liquors  not 
manufactured  by  himself  is  included,*  as  well  as  one  who  sells 
liquors  manufactured  by  himself ;  *  but  it  has  been  held  that  a 
wine  grower  is  n6t  indictable  for  selling  wine  on  his  own  premi- 
ses without  a  license ;  or  for  permitting  it  to  be  drunk  at  such 


a  question  of  fact,  to  be  passed 
upon  by  the  jury,  under  proper  instruc- 
tions. The  court  was  not  warranted  in 
assuming,  as  a  matter  of  law,  that  it 
was  necessarily  an  evasion,  or  that,  as  a 
matter  of  law,  the  facts  stated,  to  use 
the  language  of  the  presiding  judge, 
'would  be  a  sale.'  It  certainly  might 
happen,  and  not  unfrequently  has  hap- 
pened, that  a  number  of  persons  unite 
in  importing  wines,  or  other  liquors, 
from  a  foreign  country,  to  be  divided 
between  them  according  to  some 
agreed  proportion.  It  could  not  seri- 
ously be  contended  that  the  person  who 
should  receive  the  liquor  so  imported, 
at  his  place  of  business,  and  make  or 
superintend  the  division  among  the  con- 
tributors to  the  purchase  money,  is  a 
seller  of  intoxicating  liquors,  or  that 
they  buy  the  liquors  of  him.  It  is  diffi- 
cult to  see  how  it  could  make  any 
difference  that  the  liquors  are  of  vari- 
ous kinds  and  were  purchased  in  this 
country  instead  of  being  imported  from 
abroad,  or  that  the  person  who  is  to 
make  the  distribution  delivers  them  in 
small  quantities,  and  keeps  his  account 
by  means  of  tickets  or  checks.  If  the 
liquors  really  belonged  to  the  members 
of  the/ club,  and  had  been  previously 
purchased  by  them,  or  on  their  account, 
of  some  person  other  than  the  defend- 
ant, and  if  he  merely  kept  the  liquors 
for  them,  and  to  be  divided  among  them 
according  to  a  previously  arranged  sys- 
tem, these  facts  would  not  justify  the 
jury  in  finding  that  he  kept  and  main- 
tained a  nuisance,  within  the  meaning 
of  the  statute  under  which  he  is  in- 
dicted. There  would  be  neither  selling 
nor  keeping  for  sale.  On  the  other 
hand,  if  the  whole  arrangement  were  a 
mere  evasion,  and  the  substance  of  the 
transaction  were  a  lending  of  money 
to  the  defendant,  that  he  might  buy  in- 
toxicating liquors  to  be  afterwards  sold 
and  charged  to  the  associates,  or  if  he 
was  authorized  to  sell,  or  did  sell,  or 
keep  any  of  the  liquors  with  intent  to 
sell,  to  any  persons  not  members  of  the 
club,  he  might  well  be  convicted.  This 
however,  would  be  a  question  not  of  law 
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but  of  fact,     and  would     fall    wholly 
within  the  province  of  the  jury." 

1.  Such  as  Mass.  Gen.  Stati  1852,  ch. 
322,  §  12. 

2.  A  person  who  leases  his  still  house 
and  still,  knowing  that  the  lessee  takes 
them  for  the  purpose  of  distilling  spirits 
from  corn,  is  not  guilty  of  a  violation  of 
the  act  forbidding  the  distillation  of 
spirits  from  corn,  if  he  has  not  any  in- 
terest in  the  liquor  made.  State  v. 
Summey,  i  Winst.  (N.C.)  L.,  No. 2,  108. 

Liquor  obtained  by  running  the  beer 
through  the  still  once  is  "spirituous 
liquor"  within  the  act.  State  v.  Sum- 
mey, I  Winst.  (N.  C.)  L.,  No.  2,  108. 

3.  Com.  V.  Bralley,  69  Mass.  (3 
Gray)  456. 

4.  Keller  v.  State,  11  Md.  525.  See 
Cable  V.  State,  8  Blackf.  (Ind.)  531; 
Stickrod  v.  Com.,  86  Ky.  285;  Acree  v. 
Com.,  13  Bush  (Ky.)  353;  State  v. 
Hazell,  100  N.  C.  471;  State  v.  Lovell, 
47  Vt.  493;  Clemmons  v.  Com.,  6 
Rand.  ^Va.)  681. 

A  brewer  cannot  maintain  an  agency 
in  any  town  and  sell  his  beer  there 
without  a  license  from  such  town,  be- 
cause a  brewer  so  selling  intoxicating 
liquors  is  not  to  be  regarded  as  selling 
directly  to  the  consumer.  Peitz  v. 
State,  68  Wis.  538. 

Distillers. — Indiana  Doctrine. — A  per- 
son may  be  liable  under  the  Ind.  Stat, 
of  1843,  for  keeping  a  distillery  for  a 
tippling  house  where  he  sells  liquor 
without  license,  and  where  noisy, 
drunken  people  gather  together  and  get 
to.  quarreling  and  fighting,  etc.,  to  the 
great  annoyance  and  disturbance  of  the 
people,  altfiough  the  quarreling,  fight- 
ing, etc.,  were  in  the  street.  Cable  v. 
State,  8  Blackf.  (Ind.)  531.    • 

Kentucky  Doctrine.— ^A  conviction  of 
a  distiller  for  making  at  his  distillery  a 
sale  of  spirits,  which  was  unlawful 
when  made,  is  good,  although  before 
trial  a  law  was  passed  authorizing  like 
sales.     Acree  v.  Com.,  13  Bush  (Ky.) 

353- 

The  particular  whiskey  for  the  sale  of 
which  defendant  was  indicted  was 
manufactured  by  him   at  his  distillery 
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place ; '  and  it  has  been  said  that  tolls  earned  by  a  grist  mill 
situated  on  a  farm  are  not  products  of  ,  the  farm  within  the 
meaning  of  the  statute,*  which  imposes  a  license  on  the  sale  of 
liquors  except  when  sold  by  a  person  at  the  place  of  manufacture 
in  quantities  not  less  than  one  quart  and  manufactured  from  the 
products  of  his  own  farm.^ 

/.  Druggists,  Physicians,  etc.,  Medical  Purposes.— In 
some  States  there  are  statutes  prohibiting  the  sale  or  giving 
away  of  intoxicating  liquors  to  the  classes  of  persons  therein 
named,  unless  made  upon  the  requisition  of  a  physician  for  medi- 
cal purposes.*     Under  such  a  statute  the  requisition  must  be  a 


before  the  act  prohibiting  its  sale  was 
passed.  Held,  no  defence.  Stickrod 
V.  Com.,  86  Ky.  285. 

By  the  statute  provision  ■•  that  "dis- 
tillers are  allowed  to  obtain  license  to 
sell  liquor  in  the  same  way,  and  under 
the  same  terms,  restrictions  and  penal- 
ties as  merchants,"  it  was  not  intended 
■to  prohibit  distillers  from  selling  liquor 
of  their  own  manufacture,  by  the  bar- 
rel, unless  licensed.  Lawson  v.  Com. 
14  B.  Mon.  (Ky.)  225. 

In  North  Carolina,  that  one  is  a 
licensed  distiller,  under  the  laws  of  the 
United  States,  and  the  whiskey  sold  of 
his  own  manufacture,  affords  no  im- 
munity for  a  sale  contrary  to  State 
law.  State  v.  Hazell,  100  N.  C.  471. 
But  a  sale  of  whiskey,  made  by  de- 
fendant three  or  four  yards  from  his  dis- 
tiHery,  though  on  his  farm,  is  not  a  sale 
"at  the  place  of  manufacture,"  within 
the  meaning  of  acts  1885,  ch.  175,  §  34, 
allowing  any  person  to  sell  liquor  or 
wines  of  his  own  manufacture  at  the 
place  of  manufacture,  without  a 
license.     State  v.    Hazell,    100   N.   C. 

471- 

In  Pennsylvania,  a  distiller  of 
whiskey,  who  has  paid  the  annual 
county  tax  for  a  distiller's  license,  may 
sell  the  whiskey  manufactured  by  him, 
in  quantities  not  less  than  one  gallon, 
at  any  one  place  within  the  county 
other  than  at  his  distillery.  Britton  v. 
Com.,  105  Pa.  St.  311. 

Nothing  in  the  Pennsylvania  stat- 
utes'relating  to  distillers'  licenses  limits 
the  right  to  sell  anywhere  in  the  county. 
Britton  v.  Commonwealth,  105  Pa.  St. 
311. 

In  Vermont,  one  may  not  distil  cider 
brandy  for  his  own  use,  or  to  sell 
according  to  law.  Our  statute  pro- 
hibits the  sale  of  distilled  liquor, 
and  is  not  in  conflict  with  any  pro- 
vision    of    the    constitution     of    that 


state,  nor  of  the  United  States.    State 
V.  Lovell,  47  Vt.  493. 

In  Virginia,  the  13th  section  of  the 
Virginia  act  for  the  regulation  of  ordi- 
naries, etc.,  is  not  to  be  construed  as 
permitting  persons,  from  the  produce 
of  whose  estates  ardent  spirits  are 
made,  or  distillers,  to  retail  them  to  be 
drunk  at  the  place  where  sold.  Clem- 
mons  V.  Com.,6  Rand,  i  (Va.)  681. 

1.  State  V.  Jaeger,  63  Mo.  403. 

2.  N.  C.  acts  1887,  ch.  131;,  §  31. 

3.  State  V.  Emery,  98  N."  C.  768. 

4.  See  Carson  v..  State,  69  Ala. 
235;  State  V.  Hunt,  29  Kan.  762; 
State  V.  Shackle,  29  Kan.  341;  Mc- 
Guire  v.  State,  37  Miss.  369;  People  v. 
Safford,  5  Den.  (N.  Y.)  112;  State  t). 
Thornburg,  16  S.  C.  482;  Wood  v. 
Smith,  23  Vt.  706;  State  v.  Chandler, 
15  Vt.  425. 

Purposes  for  Whlcli  Sold. — It  is  no 
answer  to  a  charge  of  selling  liquor  by 
retail  without  a  license,  though  it  was 
sold  to  -the  purchaser  under  the  direc- 
tion and  prescription  of  a  licensed 
physician,  unless  it  is  also  shown  that 
it  was  prescribed  for  medical  pur- 
poses. People  V.  Safford,  5  Den.  (N. 
Y.)  112. 

Sale  to  Druggist  — A  sale  of  spirituous 
liquor  in  Vermont,  by  one  having  a 
license  under  the  statute  of  1846,  to  sell 
intoxicating  liquor  for  medical,  chemi- 
cal, and  mechanical  purposes,  made  to  a 
person  having  a  similar  license,  is  not 
rendered  unlawful  by  the  fact  that  the 
liquors  are  thus  sold  in  large  quantities, 
and  for  the  purpose  of  being  again  sold 
by  the  vendee,  pursuant  to  his  license. 
Wood  V.  Smith,  23  Vt.  706. 

Sale  by  Practicing  Physician.— It  is 
said  by  the  supreme  court  of  Alabama, 
in  Carson  v.  State,  69  Ala.  235,  that 
where  a  special  prohibitory  act  does 
not  exempt  the  practicing  physician 
from   its   operation,  he  is  liable  if  he 
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verbal  or  written  application  or  request  to  the  seller  by  the  phy- 
sician himself.i  But  where  a  statute  forbids  the  sale  of  ardent 
spirits  to  any  person,  and  for  any  purpose  without  a  license,  a 
druggist  cannot  lawfully  sell  such  spirits,  even  as  a  medicine,  upon 
a  prescription  of  a  physician.* 


administer  intoxicating  liquors  to  his 
patient,  but  not  for  using  liquors  neces- 
sary for  compounding  medicine  manu- 
factured and  sold  by  him.  The  court 
said:  "It  was  contended  under  this  state 
of  facts,  that  if  the  appellant  gave  or 
sold  the  bitters  in  question  as  a  prescrip- 
tion, and  in  good  faith,  he  would  not 
come  within  the  prohibition  of  the  stat- 
ute and  should  be  acquitted  .  .  .  We 
know  of  no  principle  of  law  which 
would  authorize  us  to  incorporate  so 
important  an  exception  into  the  statute. 
The  facts  of  the  case  may  have  consti- 
tuted a  good  reason  why  the  grand  jury 
should  have  refused  to  find  a  bill,  but 
there  is  no  exception  made  in  the  stat- 
ute in  favor  of  physicians,  druggists; 
or  other  persons  whomsoever,  and  this 
court  cannot  engraft  one  in  their  favor 
without  the  exercise  of  legislative 
power  which  it  does  not  possess.  The 
question  presented  is  not  a  novel  one, 
though  not  before  decided  in  this  state. 
Mr.  Wharton  states  the  rule  to  be,  that 
'unless  there  is  an  express  exception  in 
the  statute,  the  fact  that  the  liquor  was 
bought  for  medicine  is  no  defence.'  "  2 
Whart.  Cr.  L.,  §  2439. 

1.  Bain  v.  State,  61  Ala.  75.  See 
State  V.  Suess,  20  Mo.  App.  423. 

Under  such  a  statute  it  is  immaterial 
and  will  not  constitute  a  defence  that 
the  seller  believed  that  what  he  sold 
was  a  medicine  or  was  not  intoxicating. 
Com.  V.  Ramsdell,  130  Mass.  68;  Com. 
1.  Hallett,  103  Mass.4.i;2;  Com.  v.  Bath- 
rick,  60  Mass.  (6  Cu£\i-)  247;  Com. -w. 
Sloan,  58  Mass.  (4  Cush.)  52.  See 
Com.  V.  Pierce,  138  Mass.  165,  180; 
Com.  V.  Farran,  91  Mass.  (9  Allen) 
489;  Reg.  V.  Prince,  L.  R.,  2  C.  C.  154. 
This  is  upon  the  principle  that  the 
defendant  was  bound  to  know  the  quali- 
ty of  the  articles  manufactured  or  kept 
for  sale.  Cora.  v.  Savery,  145  Mass. 
212,  Ji4;  Com.  V.  Hallett,  103  Mass. 
4,52;  Com.  V.  Emmons,  98  Mass.  6,  8; 
Com.  V.  Raymond,  97  Mass.  567;  Com. 
■y-  Goodman,  97  Mass.  117;  Com.  v. 
Boynton,  84  Mass.  (2  Allen)  160. 

However,  in  King  v.  State,  58  Miss. 
737;  s-  c,  38  Am.  Rep.  344,  where 
defendants  were  indicted  for  selling 
intoxicating   liquors    without  a  license, 
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and  the  liquor  in  question  was  called 
"Home  Bitters,"  and  was  composed  of 
30  per  cent,  of  alcohol,  and  the  rest  of 
water, •^bark,  peeling,  seeds,  etc.,  and  the 
defendants  alleged  that  they  sold  it  as 
a  medicine,  the  court  held  correct  a 
charge  to  the  effect  that  if  the  compound 
was  intoxicating  and  was  sold  as  a 
beverage  "the  jury  should  convict,  but 
if  it  was  sold  in  good  faith  and  only  as 
a  medicine,  the}'  should  acquit  although 
the  compound  was  intoxicating." 

2.  Woods  V.  State,  36  Ark.  36;  s.  c,  38 
Am.  Rep.  22;  Wright  xk  People,  loi 
111.  126.  See  Intoxicating  Liquor 
Cases,  25  Kan.  751;  s.  u.,  37  Am.  Rep. 
284.  Compare  Com.  v.  Ramsdell,  130 
Mass.  68. 

In  Com.  V.  Ramsdell,  130  Mass.  68, 
a  statute  forbidding  the  sale  or  keeping 
for  sale  without  authority  all  spirituous 
or  intoxicating  liquors,  was  held  not  to 
apply  to  a  druggist  who  keeps  liquors 
only  for  the  purpose  of  mixing  them 
with  other  ingredients  according  to 
prescriptions  of  physicians  to  be  used 
as  medicine,  and  also  for  the  purpose  of 
manufacturing  such  compounds  as  are 
commonly  made  by  druggists  to  be 
sold  for  the  purpose  of  being  used  as 
medicine  for  remedies  for  sickness 
and  disease.  The  court  said:  "In  order 
to  determine  whether  the  statute  applies 
to  a  sale,  the  true  test  is  to  enquire 
whether  the  article  sold  is  in  reality  an 
intoxicating  liquor.  If  it  is,  the  sale  is 
illegal,  although  it  is  sold  to  be  used  as 
a  medicine,  or  it  is  attempted  to  dis- 
guise it  under  the  name  of  a  medicine, 
or  it  is  a  mixture  of  liquor  and  other 
ingredients.  Com.  v.  Hallett,  103 
Mass.  452;  Com.  v.  Bathrick,  60  Mass. 
(6  Cush.)  247;  Com.  V,  Sloan,  58  Mass. 
(4  Cush.)  52.  But  if  the  article  sold 
cannot  be  used  as  an  intoxicating 
drink,  it  is  not  within  the  prohibition 
of  the  statute,  although  it  contains  as 
one  of  its  ingredients  some  spirituous 
liquor.  The  sale  of  such  article  is  not 
within  the  mischief  intended  to  be 
remedied  by  the  statute,  nor  within  the 
fair  meaning  of  its  language." 

In  the  case  of  State  v.  Laffer,  38 
Iowa  422,  the  court  below  refused  to 
charge  that  if  the  liquor  was  sold  only  af- 
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ter  being  compounded  into  medicine 
with  other  drugs,and  was  sold  as  a  medi- 
cine, in  good  faith  and  with  no  intent 
to  violate  the  law,  the  defendant  should 
be  acquitted;  and  charged  that  unless 
the  '  liquor  had  been  so  changed 
that  it  had  lost  its  distinctive 
character,  it  was  a  violation  of 
the  law  to  sell  it,  but  if  it  had  been 
so  changed  that  it  could  not  be  used  as 
a  beverage,  and  had  become  a  medi- 
cine and  of  such  a  character  that  it 
could  not  reasonably  be  styled  or  used 
as  intoxicating  drink,  its  sale  was  not 
illegal.  These  instructions  were  ap- 
provedjthe  court  saying:  "So  long  as  the 
liquors  retain  their  character  as  intoxi- 
cating liquors,  capable  of  use  as  a  bev- 
erage, notwithstanding  other  ingredients 
may  have  been  mixed  therewith,  they 
fall  under  the  ban  of  the  law,  but  when 
they  are  so  compounded  with  other 
substances  as  to  lose  the  distinctive 
character  of  intoxicating  liquors,  and  on 
no  longer  desirable  for  use  as  a  stimu- 
lating beverage,  and  are  in  fact  medi- 
cine, then  their  sale  is  not  prohibited. 

Druggists'  Sale  for  Medical  Pur- 
poses.— On  a  prosecution  under  the 
Maine  statute,  restricting  the  sale  of 
intoxicating  liquors,  it  is  said  in  State 
V.  Brown,  31  Me.  520,  to  be  no  defence 
that  the  liquor  was  sold  and  used  solely 
for  medical  purposes.  The  defendant 
had  no  license,  although  no  one  else  in 
the  town  had  any  license  to  sell  for 
medical  purposes. 

The  supreme  court  of  Massachusetts 
say  in  the  case  of  Com.  v.  Sloan,  58 
Mass.  (4  Cush.)  52,  that  it  is  no  justifi- 
cation for  the  sale  of  spirituous  liquor 
without  license,  though  at  the  time  of 
such  sale  there  was  no  druggist  or  other 
person  licensed  to  sell  liquors  within  the 
•county;  that  the  sale  was  made  upon 
the  order  or  prescription  of  a  physi- 
cian; and  that  the  spirit  thus  obtained 
was  necessary  for  the  buyer's  use, 
either  as  a  medicine  or  for  the  preserva- 
tion of  his  health. 

Sale  for  Medical  Purposes — Indiana 
Doctrine. — It  is  said  in  Nixon  v.  State, 
76  -Ind.  524,  that  a  bona  Jide  sale  of 
intoxicating  liquors  for  medical  pur- 
poses is  not  a  violation  of  any  of  the 
provisions  of  the  Indiana  statute  regu- 
lating the  sale  of  intoxicating  liquors. 
The  same  court  said  in  Hooper  v.  State, 
56  Ind.  153,  that  the  courts  will  imply 
an  exception  of  bona  fide  sales  for  medi- 
cal purposes  from  the  operation  of  an 
act  prohibiting  in  general  terms  the 
celling  of  intoxicating  liquors. 


It  is  said  in  Hottendorf  v.  State,  89 
Ind.  282,  that  section  5320  of  the  Ind. 
Rev.  Stat,  of  1881  is  not  violated  by 
selling  less  than  a  quart  of  intoxicating 
liquor  without  license,  in  good  faith, 
for  medical  purposes,  but  prudence  and 
caution  by  the  seller  is  required.  And 
it  was  previously  held  that  a  sale  on 
proper  occasion  in  good  faith,  and  with 
due  care  and  for  medical  purposes  only, 
is  as  much  shielded  by  the  spirit  of 
the  Indiana  act  of  February  27th, 
1873,  as  if  he  were  exempted 
from  the  penalties  of  the  act  by  express 
words.  Ball  v.  State,  50  Ind.  595.  The 
question  of  whether  liquors  were  sold 
for  medical  purposes  must  be  determined 
upon  the  facts  of  each  particular  case, 
when  it  is  doubtful  whether  the  sale 
was  made  in  good  faith  or  for  such 
purpose,  or  was  colorable  only.  Hot- 
tendorf f.  State,  89  Ind.  282. 

Same. — Iowa  Doctrine. — It  is  said  in 
the  case  of  State  v.  Ward,  75  Iowa 
637,  under  a  statute  providing  that 
pharmacists  can  "sell  intoxicating 
liquors  for  the  actual  necessities  of 
medicines  only.''  A  pharmacist  who 
has  violated  the  provisions  of  the 
statute  cannot,  on  an  information  for 
having  in  possession  intoxicating 
liquors,  protect  himself  by  alleging 
that  the  liquor  when  seized  was  not  in 
his  actual   possession. 

Same — Kansas  Doctrine.  —  The  su- 
preme court  of  Kansas,  in  the  case  of 
State  V.  White,  31  Kan.  342,  held  that 
a  druggist  who  has  a  permit  from  a 
probate  judge  of  his  county  to  sell  in- 
toxicating liquor  for  medical,  scientific 
and  mechanical  purposes,  and  no  offence 
is  charged  against  him,  he  cannot  be 
convicted  of  the  offence  of  selling  intoxi- 
cating liquors  for  medical,  scientific 
and  mechanical  pyf'poses  in  an  irregular 
manner. 

Same — Missouri  Doctrine. —  Under  an 
act  to  tax  and  license  merchants,  the 
Missouri  court  held  that  a  person  who, 
under  a  merchant's  license  is  princi- 
pally engaged  in  selling  drugs  and  medi- 
cines, although  incidentally  admitting 
into  his  store  articles  not  strictly  falling 
under  the  denomination  of  drugs  and 
medicines,  was  authorized  to  sell  liquors 
in  any  county  for  medical  purposes. 
State  V.  Mitchell,  28  Mo.  562;  State  v. 
Wells,  28  Mo.  565. 

It  is  said  in  State  v.  Robertson,  24 
Mo.  App.  232,  that  under  the  Missouri, 
act  of  18S1  regulating  the  sale  of  medi- 
cines by  druggists,  which  repealed  the 
act  of  1879   regulating  the  sale  of  in- 
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(i)  Sale  by  Druggists  Without  License. — Under  a  statute  prohibit- 
ing the  sale  of  ardent  spirits  by  any  person  for  any  purpose  without 


toxicating  liquors  by  druggists,  a  regis- 
tered pharmacist  who  sells  intoxicating 
liquors  for  medical  utility,  in  less  quan- 
tity than  one  gallon,  though  not  having 
the  prescription  of  any  physician  there- 
for, and  not  having  a  license  as  a  dram 
shop  keeper,  provided  it  had  been  done 
in  good  faith,  is  not  guilty  of  any  oflTence. 
But  it  would  seem  that  one  who  would 
justify  his  sales  of  liquor  under  the  privi- 
lege accorded  by  the  Missouri  statutes 
to  druggists,  must  show  himself  to  have 
in  his  employ  a  duly  registered  drug- 
gist.   State  V.  Suess,  20  Mo.  App.  423. 

Same — Rule  in  Nebraska. — It  is  said 
in  Warrick  ».  Rounds,  17  Neb.  411, 
that  under  tjie  Nebraska  statute  a 
druggist  without  a  permit  is  absolutely 
prohibited  from  selling  intoxicating 
liquor  upon  any  pretext,  and  with  a 
permit  is  equally  prohibited  from  selling 
except  in  the  best  of  faith,  and  strictly 
for  the  purpose  specified  by  law. 

Same — North  Carolina  Rule. — In  State 
V.  Wray,  72  N.  C.  253,  it  was  held  that 
a  druggist,  who  in  good  faith  and  with 
due  caution  sells  as  a  medicine,  hy  the 
direction  of  a  practicing  physician, 
spirituous  liquors  in  a  quantity  less 
than  a  quart,  is  not  indictable  therefor. 
The  court  said:  "The  letter  of  the  law 
has  been  broken,  but  has  (ihe  spirit  of 
the  law  been  violated  ?  The  question 
here  presented  has  been  much  discussed, 
but  it  .has  not  received  the  same  judicial 
determination  in  all  the  states  in  which 
it  has  arisen.  In  this  conflict  of  autho- 
TAy  we  shall  remember  that  the  reason 
of  the  law  is  the  life  of  the  law,  and 
when  one  stops  the  other  should  also 
stop.  What  was  the  evil  sought  to  be 
remedied  by  our  statute .'  Evidently 
the  abusive  use  of  spirituous  liquors, 
keeping  in  view  at  the  same  time  the 
revenues  of  the  state.  The  special  ver- 
dict is  very  minute  in  its  details,  and 
makes  as  strong  a  case  for  the  defend- 
ants as  perhaps  will  ever  find  its  way 
into  court  again.  A  physician  pre- 
scribes the  brandy  as  a  medicine  for  a 
sick  lady,  and  directs  her  husband  to 
get  it  from  the  defendants,  who  are  drug- 
gists. It  may  be  a  pure  article  of  bran- 
dy, such  as  the  physician  was  willing  to 
administer  as  a  medicine,  was  not  to  be 
obtained  elsewhere  than  at  the  defend- 
ants' drug  store.  The  doctor  himself 
goes  to  the  defendants  and  directs  them 
to  let  the  witness  have  the  brandy  as  a 


medicine  for  his  wife.  And  the  further 
fact  is  found,  which  perhaps  might  have 
been  assumed  without  the  finding,  that 
French  brandy  is  an  essential  medicine, 
frequently  prescribed  by  physicians  and 
often  used;  and  the  farther  and  very 
important  fact  is  established,  that  in 
this  case  it  was  bought  in  good  faith  as 
a  medicine,  and  was  used  as  such.  After 
this  verdict  we  cannot  doubt  that  the 
defendants  acted  in  good  faith  and  with 
due  caution  in  the  sale  which  is  alleged 
to  be  a  violation  of  the  law.  In  favor 
of  defendants,  criminal  statutes  are  both 
contracted  and  expanded,  i  Bish.  Cr. 
L.,  §  261.  Now  unless  this  sale  comes 
within  the  mischief  which  the  statute 
was  intended  to  suppress,  the  defend- 
ants are  not  guilty;  for  it  is  a  principle 
of  the  common  law  that  no  one  shall 
suffer  criminally  for  an  act  in  which  his 
mind  does  not  occur.  The  familiar  in- 
stance given  by  Blackstone  illustrates 
our  case  better  than  I  can  do  by  argu- 
ment. The  Bolognian  law  enacted 
'that  whosoever  drew  blood  in  the  street 
should  be  punished  with  the  utmost 
severity.'  A  person  fell  down  in  the 
street  with  a  fit,  and  a  surgeon  opened 
a  vein  and  drew  blood  in  the  street. 
Here  was  a  clear  violation  of  the  letter 
of  the  law,  and  yet  from  that  day  to 
this  it  has  never  been  considered  a  vio- 
lation of  the  spirit  of  the  law.  Perhaps 
it  will  give  us  a  clearer  view  of  the 
case  if  we  put  the  druggist  out  of  the 
question,  and  suppose  that  the  physician 
himself,  in  the  exercise  of  his  profes- 
sional skill  and  judgment,  had  furnished 
the  liquor  in  good  faith  as  a  medicine. 
Can  it  be  pretended  that  he  would  be 
more  guilty  of  a  violation  of  our  statute 
than  the  surgeon  was  guilty  of  a  viola- 
tion of  the  Bolognian  law  ?  We  think 
not.  But  we  should  not  have  it  under- 
stood that  physicians  and  druggists  are 
to  be  protected  in  an  abuse  of  the  privi- 
lege. They  are  not  only  prohibited 
from  selling  liquor  in  the  ordinary 
course  of  business,  but  also  from  admin- 
istering it  as  a  medicine  unless  it  be 
done  in  good  faith,  and  after  the  exer- 
cise of  due  caution  as  to  its  necessity  as 
a  medicine.  The  sale  of  liquor  without 
a  license,  in  quantities  less  than  a  quart, 
is /r/?«ayac2V  unlawful,  and  it  is  in- 
cumbent upon  one  who  does  so  sell  to 
show  that  it  was  done  under  circum- 
stances which  render  it  lawful." 
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a  license,  a  druggist  cannot  lawfully  sell  such  spirits,  even  as  a 
medicine,  upon  the  prescription  of  a  physician,  unless  he  be 
properly  licensed  to  do  so.-' 

(2)  Sale  as  a  Beverage  and  to  be  Drunk  Upon  the  Premises.— ^ 
Under  a  statute  forbidding  a  druggist  to  sell  liquor  to  be  drunk 
by  the  purchaser  on  the  premises  where  sold,  or  in  any  place  ad- 
jacent thereto,  he  will  not  be  protected  by  his  license  in  making 
such  a  sale  of  the  liquors  to  be  drunk  on  the  premises,*  unless  it 
be  shown  that  the  drinking  was  done  without  his  knowledge  or 
consent.^ 

(3)  Necessity  and  Sufficiency  of  Prescription;  Certificate  and 
Representations  of  Purchaser. — Under  a  statute    forbidding   the 


1.  Woods  V.  State,  36  Ark.  36;  s.  c, 
38  Am.  Rep.  22;  Wright  v.  People,  loi 
111.  126;  Warrick  v.  Rounds,  17  Neb. 
411.  See  Dennehy  v.  Chicago,  120 
III.  627;  Torbert  -v.  Clough,  72  Iowa 
220;  Intoxicating  Liquor  Cases,  25 
Kan.  751;  s.  c,  37  Am;Rep.  284;  Rosen- 
ham  V.  Com.  (Ky.),  2  S.  W.  Rep.  230; 
State  V.  Wharton,  85  Tenn.  449;  re- 
viewing and  discussing  King  v.  Jack- 
sonville, 3  111.  30c;  Goddard  t).  Jaclcson- 
ville,  15  111. ,  588;  Byers  v.  Olney,  16 
111.  35;  O'Leary  v.  Cook  County,  28 
111.  534;  Block  V.  Jacksonville,  36  111. 
301;  Kettering  U.Jacksonville,  50  111. 
39;  Strauss  V.  Pontiac,  40  111.  301 ;  Ash- 
ton  V.  Ellsworth,  48  111.  299;  Gunnars- 
sohn  V.  Sterling,  92  111.  571.  Compare 
Donnell  v.  State,  2  Ind.  658. 

Necessity  of  and  Bight  to  Licenses,6en- 
erally. — A  Kentucky  statute  requires 
merchants  and  druggists '  who  sell 
liquors  which  are  not  to  be  used  ex- 
clusively for  medical  purposes  to  pro- 
cure a  license  therefor  (acts  1884,  ist 
sess.).  Held,  that  a  druggist  was  a 
merchant,  and  entitled  to  a  merchant's 
license,  but  that  even  if  he  was  not,  and 
no  provision  was  made  by  the  law  for 
suppl^'ing  him  with  a  license,  he  would 
not,  in  that  case,  be  entitled  to  sell 
without  one.  Rosenham  v.  Com.,  (Ky.), 
2  S.  W.  Rep.  230. 

Under  the  provisions  of  the  Tennes- 
see act  of  1870  (Code  10,  §  696)  no 
d.-uggist  could  sell  vinous  or  alcoholic 
Muors  without  taking  out  a  license 
therefor,  except  for  communion  pur- 
poses or  for  medical  purposes  upon  a 
physician's  prescription.  State  v. 
Wharton,  85  Tenn.  449. 

Un.'er  West  Virginia  statute,  ch. 
-  07,  5  4,  there  can  be  no  sale,  by  a 
druggist,  of  intoxicating  liquors  without 
a  license,  except  alcohol  for  mechanical 
purposes    and     liquors    for    medicinal 


purposes  upon   a  physician's  prescrip- 
tion.    State  V.  Cox,  23  W.  Va.  797. 

But  it  was  held  by  the  supreme  court 
of  Indiana,  in  Donnell  v.  State,  2  Ind. 
658,that  a  druggist,  upon  a  proper  occa- 
sion, bona  fide,  and  with  due  caution,  did 
retail  liquor  to  be  used  merely,  as  a 
medicine;  he  will  not  be  considered  as 
having  violated  a  statute  prohibiting 
the  retailingofliquors  without  a  license. 

2.  Spake  v.  People,  89  111.  617. 

In  State  v.  Knowles,  57  Iowa  669,  a 
registered  pharmacist  sold  a  pint  of 
whiskey  to  a  stranger  upon  his  simple 
statement  that  he  was  accustomed  to 
take  it  as  medicine,  and  wanted 
it  as  medicine.  A  conviction  was 
sustained,  the  court  observing:  "We 
incline  to  think  it  is  true  liquors  might 
be  prescribed  by  a  physician  and  yet 
the  circumstances  surrounding  the 
transaction  might  be  such  as  to  warrant 
the  jury  in  concluding  the  liquor  was 
sold  as  a  beverage.  Conceding  a  per- 
son may  prescribe  for  himself  and  law- 
fully determine  that  he  should  take  in- 
toxicating liquors  as  medicine,  and  that 
a  druggist  in  such  case  may  lawfully  sell 
such  liquor,  it  does  not  follow  that  it  is 
always  so  prescribed  or  sold.  It  is  un- 
doubtedly true  the  claim  that  it  is  taken 
and  sold  as  medicine  may  be  a  subter- 
fuge, and  that  while  in  form  sold  as 
medicine,  it  was  in  fact  a  beverage,  and 
so  understood  bj'  both  buyer  and  seller. 
The  druggist  must  act  in  good  faith,  and 
the  mei'e  fact  that  a  person  says  he 
wants  intoxicating  liquors  as  medicine 
will  not  exonerate  the  druggist  if  the 
circumstances  are  such  as  to  warrant 
the  court  or  jury  in  concluding  that  in 
truth  and  in  fact  it  was  sold  as  a  bever- 
age" 

3.  Under  the  Missouri  •  statute  pro- 
hibiting druggists  from  selling  or  giving 
away  any  alcoholic  liquors  as  a  bever- 
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sale  of  ardent  spirits  by  any  person  for  any  purpose  without  a 
license,  a  druggist  cannot  lawfully  sell  such  spirits,  even  as  medi- 
cine, upon  the  prescription  of  a  physician.^  The  prescription  of 
the  practicing  physician  must  be  in  writing,  and  must  have  all 
the  requisites  prescribed  by  the  statute.*  There  must  be  a  sepa- 
rate prescription  for  each  sale,  by  a  druggist,  of  spirituous 
and  intoxicating  liquors  prohibited.*  But  it  has  been  said  that 
simply  keeping  intoxicating  liquors  without  a  license  only  for 
the  purpose  of  mixing  them  with'  other  ingredients,  according 
to  the  prescription  of  physicians,  to  be  used  as  medicines,  and  of 
manufacturing  such  compounds  as  are  commonly  used  by  drug- 
gists for  medical  purposes,  is  not  a  violation  of  prohibitory  stat- 
utes.* 


age,  it  has  been  held  that  they  may  sell 
liquor  for  medical  purposes  even  with- 
out a  physician's  prescription.  State  v. 
Roller,  77  Mo.  120. 

1.  Woods  V.  State,  36  Ark.  36;  s.  c, 
38  Am.  Rep.  22.  See  State  v.  Roller, 
77  Mo.  120;  State  v.  Robinson,  24  Mo. 
App.  232. 

It  seems  that  under  tlie  Missouri  act 
of  March  26th,  1881,  relating  to  the  sale 
of  intoxicating  liquors  by  druggists  be- 
ing inconsistent  with  the  act  of  Maj' 
19th,  1879,  ^'"^  '^°''  '•'^^t  reason  a  repeal 
of  the  latter  act  by  implication,  it  fol- 
lows that  druggists,  while  they  may  not 
sell  as  a  beverage,  may  sell  for  medical 
purposes  without  a  physician's  prescrip- 
tion required  \>y  the  act  of  1S79.  State 
ti.  Roller,  77  Mo.  120;  State  1^.  Robert- 
son, 24  Mo.  App.  232. 

Prescription  by  Physician. — Under 
the  Missouri  act  of  1883,  the  prestrip- 
tion  on  which  a  druggist  may  sell  liquor 
must  be  the  prescription  of  a  regularly 
registered  and  practicing  physician,  and 
a  prescription  not  shown  to  be  such  is 
inadmissible  on  the  trial  of  a  druggist 
for  selling.  State  -v.  Millikan,  24  Mo. 
App.  462. 

2.  State  V.  Cox,  23  W.  Va.  797,  799. 
But  it  is  said  in  State  v.  Wray,  72  N. 

C.  253,  that  a  druggist  who,  in  good 
faith  and  with  due  caution,  by  the  di- 
rection of  a  practicing  physician,  sells 
as  a  medicine  spirituous  liquors  in  a 
quantity  less  than  a  quart  is  not  indict- 
able therefor,  because  the  letter  and  not 
the  spirit  of  the  statute  is  broken 
thereby. 

3.  Carrington  -v.  Com.,  78  Ky.  83. 
See  State  v.  Clevenger,  25  Mo.  App. 
653;  State  TJ.  Wright,  20  Mo.  App. 412; 
Harper  ti.  State,  3  Lea  (Tenn.)  211. 

4.  Com.  V.  Ramsdell,  130  Mass.  68. 
See  Warrick  v.  Rounds,  17  Neb.  411; 


II  C.  of  L. — 47 


State  V.   Shaw,  58  N.  H.  72;  State  v 
Brown,  60  N.  H.  205. 

Under  a  statute  authorizing  drug- 
gists to  keep  liquors  for  compounding 
their  medicines,  it  was  held  that  such 
statute  does  not  authorize  them  to  be 
sold  to  others  to  be  compounded  with 
medicines.  State  v.  Brown,  60  N.  H. 
205.  And  also  that  a  statute  authoriz- 
ing any  registered  pharmacist  "to  keep 
spirituous  liquors  for  compounding 
their  medicines"  does  not  authorize 
them  to  sell  spirituous  liquor  not  com- 
pounded with  medicine.  State  v. 
Shaw,  58  N.  H.  72.  Under  such  a  stat- 
ute a  druggist  selling  liquor  without  a 
license  cannot  escape  liability  on  the 
ground  that  there  was  quinine  in  the 
liquor,  and  that  he  sold.it  as  a. medi- 
cine. Warrick  v.  Rounds,  17  Neb. 
411.  , 

In  State  •?'.  Laffer,  38  Iowa  422,  the 
court  below  refused  to  charge  that  if 
the  liquor  was  only  sold  after  being 
compounded  into  medicine  with 
other  drugs,  and  was  sold  as  a  medi- 
cine, in  good  faith  and  with  no  intent  to 
violate  the  law,  the  defendant  should  be 
acquitted,  and  charged  that  unless  the 
liquor  'had  been  so  changed  that  it  had 
lost  its  distinctive  character,  it  was  a 
violation  of  law  to  sell  it,  but  if  it  had 
been  so  changed  that  it  could  not  be 
used  as  a  beverage  and  had  become  a 
medicine,  and  of  such  a  character  that  it 
could  not  reasonably  be  styled  or  used 
as  an  intoxicating  drink,  its  sale  was  not 
illegal.  These  instructions  were  ap- 
proved, the  court  saying:  "So  long  as 
the  liquors  retain  their  character  as  in- 
toxicating liquors,  capable  of  use  as  a 
beverage,  notwithstanding  other  in- 
gredients may  have  been  mixed  there- 
with, they  fall  under  the  ban  of  the  law, 
but  when  they  are  so  compovmded  with 
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Under  some  statutes  a  retail  druggist  cannot  sell  pure  alcohol 
except  upon  the  certificate  of  a  purchaser  stating  the  use  for 
which  it  is  wanted.^ 

(4)  Place  of  Sale. — Under  a  permit  to  sell  liquors,  the  sales 
must  be  strictly  confined  to  the  objects  for  which  the  sale  is 
granted,  and  to  the  place  where  the  sale  is  permitted.^ 

(5)  Giving  Away. — Where  the  statute  prohibits  the  sale  or 
giving  away  of  intoxicating  liquors  except  'under  conditions 
named,  such  a  restriction  applies  to  licensed  pharmacists,  as  well 
as  to  saloon  keepers,  and  they  are ,  liable  for  giving  away  intoxi- 
cating liquors  for  unlawful  purposes,  no  matter  how  artfully  done.* 

(6)  Sale  by  Druggists  Who  Are  Also  Physicians. — It  seems  that 
a  druggist  who  is  also  a  practicing  physician  may  prescribe  and 
sell  whisky  or   other    intoxicating  liquors,   notwithstanding  the 


other  substances  as  to  lose  their  dis- 
tinctive character  of  intoxicating 
liquors,  and  no  longer  desirable  for  use 
as- a  stimulating  beverage,  and  are  in 
fact  medicine,  then  their  sale  is  not  pro- 
hibited." 

In  Com.  7'.  Ramsdell,  130  Mass.  68, 
a  statute  forbidding  the  sale  or  keeping 
for  sale  without  authority,  of  spirituous 
or  intoxicating  liquors,  was  held  not  to 
apply  to  a  druggist  who  kept  liquors 
only  for  the  purpose  of  inixing  them 
with  other  ingredients,  according  to 
prescriptions  of  physicians,  to  be  used 
as  medicine,  and  also  for  the  purpose  of 
manufacturing  such  compounds  as  are 
commonly  used  by  druggists,  to  be  sold 
for  the.  purpose  of  being  used  as  medi- 
cines for  remedies  for  sickness  and 
disease.  Thecourt  said,  in  substance: 
In  order  to  determine  whether  the  stat- 
ute applies  to  a  sale,  the  true  test  is  to 
enquire  whether  the  article  sold  is  in 
reality  an  intoxicating  liquor.  If  it  is, 
the  sale  is  illegal,  .although  it  is  sold  to 
be  used  as  a  medicine,  or  it  is  attempted 
to  disguise  it  under  the  name  as  a  medi- 
cine, or  it  is  a  mixture  of  liquor  and 
other  ingredients.  Commonwealth  v. 
Hallett,  103  Mass.  452;  Commonwealth 
t>.  Bathrick,  60  Mass.  (6  Cush.)  247; 
Commonwealth  v.  Sloan,  58  Mass.  (4 
Cush.)  52.  But  if  the  article  sold  can- 
not be  used  as  an  intoxicating  drink,  it 
is  not  within  the  prohibition  of  the 
statute,  although  it  contains  as  one  of 
its  ingredients  some  spirituous  liquor. 
The  sale  of  such  articles  is  not  within 
the  mischief  intended  to  be  remedied  by 
the  statute  or  within  the  fair  ttieaning 
of  its  language. 

1.  Com.  V.  Pierce,  147  Mass.  161. 

In  Bryant  v.  State,  65  Miss.  435,  a 
licensed  druggist  was  indicted  for  sell- 


ing alcohol  in  a  count}'  where  the  Local 
Option  act  was  in  force.  He  showed 
that  the  purchaser  represented  that  the 
alcohol  was  to  be  used  for  medicine. 
The  court  charged  that  the  jui-_)'  must 
convict  if  the  defendant  had  no  certifi- 
cate from  a  physician.t;(p  make  the  sale, 
and  the  appellate  court  held  that  the 
question  of  defendant's  good  faith  in 
making  the  sale  should  have  been  sub- 
mitted to  the  jury,  because  the  act  of 
Maixh  II,  1S86,  '^  9,  permits  such  t^alc 
without  a  certificate. 

But  in  Jakes  v.  State,  42 '  Ind.  473, 
where  on  tlie  trial  of  an  indictment 
for  the  sale  ot  intoxicating  liquors 
Avithout  a  license  under  the  act  of  1S59, 
the  proof  was  that  the  defendant,  a 
druggist,  sold  a  pint  of  liquor  on  the 
statement  of  a  purchaser  that  it  was  for 
medical  purposes,  and  that  it  was  so 
used,  the  court  held  that  the  defendant 
should  have  been  acquitted. 

2.  State  V.  Copp,  3'4  Kan.  522. 
Thus  Avhere  a  druggist's  permit  is  to 

sell  liquor,  all  his  clerks  and  agents  may 
.  sell  the  same  for  him  in  his  drug  store 
without  violating  the  law;  but  such 
sales  must  be  made  in  the  drug  store 
where  the  business  is  carried  on  and 
the  permit  to  sell  is  posted,  and  the 
druggist  cannot  sell  under  his  permit 
intoxicating  liquors  to  awj  other  than 
the  class  of  persons  designated  therein, 
or  at  an^'  other  or  different  plaqe  than 
a  store  where  a  permit  is  posted;  and  if 
any  clerk  or  agent  of  the  druggist  sells 
or  barters  intoxicating  liquors  at  any 
different  place  than  at  the  said  store  of 
the  druggist,  the  permit  of  the  druggist 
is  no  protection  of  such  clerk  or  agent 
for  selling  or  bartering  'intoxicating 
liquors.     State  v.   Copp,  34  Kan.  522. 

3.  State  TJ.  Harris,  64  Iowa  287. 
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local  option  law;*  but  where  the  statute  authorizes  a  sale  to  be 
made  only  on  a  prescription  of  some  regularly  practicing  phy- 
sician, a  druggist,  who  is  himself  a  regularly  practicing  physician, 
cannot  sell  under  his  own  prescription.^ 

(7)  Sale  by  Physicians. — It  has  been  said  that  where  a  physi- 
cian administers  liquor  as  a  medicine  upon  his  professional  judg- 
ment of  its  necessity,  the  act  is  not  within  the  statute.* 

It  is  said  that  where  a  physician  sells  liquor  to  persons  who 
apply  therefor,  by  their  own  suggestion,  and  not  because  of  his 
prescription  as  their  medical  adviser,  the  fact  that  he  is  a  practic- 
ing physician  is  no  defence  to  a  prosecution  for  illegally  selling 
intoxicating  liquors;*  and  the  mere  fact  that  the  physician, 
knew  that  the  purchaser's  wife  was  sick,  has  been  held  not  to 
show  that  the  liquor  was  sold  for  medical  purposes.* 

It  has  been  said  to  be  no  defence  to  an  indictment  charging 
the  sale  or  gift  of  intoxicating  liquors  or  bitters  in  violation  of 
a  local  statute  prohibiting  the  sale  of  spirituous  and  intoxicating 
liqtiors,  that  the  defendant  was  a  licensed  practicing  physician, 
and  gave  or  sold  them  in  good  faith  as  a  prescription  to  a  per- 
son who  was  under  his  treatment,  notwithstanding  the  fact  that 
it  is  shown  that  such  was  the  proper  or  scientific  treatment  of 
the  disease  for  which  he  was  prescribing.® 

10.  Adulteration. — In  some  States  the  statutes  require  that  per- 
sons trafficking  in  intoxicating  liquors  shall  not  only  procure  a  li- 
cense, but  shall  take  an  oath,'  and  give  a  bond,*  not  to  adulter- 
ate the  liquors  sold. 

1.  Boone  v.  State,  10  Tex.  App.  41S;  selling  liquor;  the  only  question  is 
s.  c,  38  Am.  Rep.  641.  whether  he  in  good  faith  prescribed  the 

2.  State  V.  Anderson,  81  Mo.  78.  liquor  as  a  medicine  when  necessary  as 

3.  Sarrls  v.  Com.,  83  Ky.  32S;  State  such,  and  if  so  he  is  not  guilty,  although 
V.  Larrimore,  19  Mo.  391.  he  may  have  failed   to  record  the  pre- 

But    under    the     Kansas    statute,   it  scription,  that  being  a  separate  and  dis- 

would  seem  that  a  physician  having  no  tinct  offence. 

permit  therefor,  cannot  lawfully- furnish  4.  State  v.  Cloughly,  73  Iowa. 626. 
intoxicating  liquors  as  a  medicine,  even  5.  Thomason  v.  State,  70  Ala.  20. 
to  a  patient'  who  is  actually   sick,  and  6.  Carson  v.  State,  69  Ala.  235. 
charge   and    receive  pay  for  the  sale.  7.  Levi  -'.  State,  4  Baxt.  (Tenn.)  289; 
State  V.  Fleming,   32   Kan.   588.      See  '  Hall  v.  State,  9. Lea  (Tenn.)  574;  New- 
State  V.  Hall,  39  Me.  107.  man  v.  State,  7  Lea  (Tenn.)  617. 

It  is  said  in  Thomason  ;'.  State,  70  Oatli  Not  to  Adulterate. — In  New- 
Ala.  20,  that  under  the  Alabama  code  man  v.  State,  7  Lea  (Tenn.)  617,  where 
prohibiting  the  sale  of  liquor  without  a  a  druggist  sold  a  man  a  quart  of  liquor 
revenue  license,  no  exemption  is  made  upon  a  physician's  prescription,  without 
in  favor  of  a  sale  for  medical  purposes  having  taken  the  oath  not  to  adulterate 
by  the  family  physician  of  the  pur-  as  required  hy  the  Tennessee  statute,  he 
chaser,  and  such  a  sale  is  a  violation  of  was  held  to  be  liable  to  indictment, 
the  statute.  It  is  said  in  Hall  f.  State,  gLea(Tenn.) 

Kecording  Prescription. — The  supreme  574,  that  an  oath  "not   to  mix  or  adul- 

court  of   Kentucky   held    in    Sarrls  v.  terate    with    any    poisonous    substance 

Com.,  83  Ky.  328,  "that  where  a  statute  whatever,"  is   not  a  compliance  with  a 

requires  the  physician  to  record  e\'ery  statute  requiring  an  oath  "not  to  mix 

prescription  of  liquor  in  a  book  to  be  or  adulterate  with  any  substance  what- 

kept  by  him,  and  provides  a  penalty  for  ever." 

his  failure  to  do  so,  under  an  indictment  8.  See  State  v.  Ferguson,  72  Mo.  297; 

against   the   physician   for    unlawfully  Levi  v.  State,  4  Baxt.  (Tenn.)  289. 
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11.  Exporting  and  Importing. — It  has  been  said  that  the  sale  of 
intoxicating  liquors  for  exportation  from  a  State  is  not  forbidden 
by  the  liquor  law  prohibiting  the  manufacture  and  sale,^  but  the 
better  doctrine  is  that  exportation  from  a  State  is  not  a  purpose 
for  which  intoxicating  liquors  may  be  lawfully  manufactured  and 
sold  where  there  is  a  statute  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors.* 

The  importer  of  intoxicating  liquors,  under  the  laws  of  the 
United  States,  may  himself  sell  them  while  remaining  in  the 
original  casks  or  packages  without  regard  to  any  State  prohibitory 
law,,*  although  he  has  knowledge  that  the  purchaser  intends  tO' 
resell  the  liquor  in  violation  of  the  law.* 

'  It  has  been  said  that  a  person  who  is  not  himself  the  importer 
may  sell  intoxicating  liquors  in  the  original  unbroken  packages, 
or  casks  in  which  they  were  imported,  in  quantities  not  less  than 
those  prescribed  by  the  laws  of  the  United  States ;  ^  but  a  differ- 
ent doctrine  prevails  in  some  of  the  States.® 

12.  Illegal  Transportation — a.  The  OPfence  in  General, — 
Under  a  statute  making  it  an  offence  to  receive  for  the  purpose 
of  conveying  to  another  person  liquor  intended  for  sale  contrary 
to  the  statute  regulating  the  traffic  in  intoxicating  liquor,  the 
offence  consists  in  receiving  for  the  purpose  of  conveying  to  the' 
purchaser  and  thus    completing   the    intended    sale ; '  but   it   is 


Druggists  and  physicians,  it  is  said 
in  State  v.  Ferguson,  72  Mo.  297,  are 
not  exempted  from  giving  the  bond  re- 
quired by  tlie  Missouri  statute,  of  all 
persons  dealing  in  liquors,  notwith- 
standing the  fact  that  by  a  section  of 
the  same  statute,  they  are  permitted  to 
mix  the  adulterated  liquors  for  medical 
and  rnechanical  purposes. 

1.  Hanley  v.  Powers,  i:  R.  I.  82. 

2.  Pearson  TJ.  International  Distillery 
Co.,  72  Iowa  348;  s.  c,  siib  nom.;  Kidd 
V.  Pearson,  128  U.  S.  i;  23  Am.&Eng. 
Corp.  Cas.  221.  See  Mugler  v.  Kan- 
sas, 123  U.  S.  627;  s.  c.  18  Am.  &  Eng. 
Corp.  Cas.  614. 

3.  State  V.  Robinson,  49  Me.  285. 
See  Pearson  v.  International  Distillery 
Co.,  72  Iowa  348;  s.  c.,  sub  nom.  Kidd  v. 
Pearson,  128  U.  S.  i:  23  Am.  &  Eng. 
Corp.  Cas.  221;  Richards  v.  Wood- 
ward, 113  Mass.  285;  Bradford  v.  Ste- 
vens, 76  Mass.  (10  Gray)  379;  Jones  v. 
Hard,  32  Vt.  481. 

It  is  said  by  the  supreme  court  of 
Iowa  in  the  case  of  State  v.  United 
States  Express  Co.,  70  Iowa  271,  that 
intoxicating  liquors  imported  into  Iowa 
by  an  express  company,  and  there  held 
for  delivery  to  the  consignees  on  pay- 
ment of  the  purchase  price,  are  under 
the  Iowa  Code,  §§  1542,  1543,  1553,  as 


amended  by  ch.  143  of  the  laws  of  the 
twentieth  assembly,  contraband,  as  held 
for  sale. 

4.  Richards  v.  Woodward,  113  Mass. 
285. 

5.  Bradford  -v.  Stevens,  76  Mass.  (lO' 
Gray)  379. 

It  is  said  in  King  v.  McEvoy,  8& 
Mass.  (4  Allen)  no,  that  one  who  re- 
ceives from  an  importer,  and  duly  fore- 
closes a  mortgage  on  a  cask  of  spiritu- 
ous liquors,  which  is  in  a  United  States 
warehouse,  in  bond,  and  pays  the  duties 
and  receives  the  cask  of  liquors,  does 
not  therebj'  become  the  importer  there- 
of, within  the  meaning  of  the  statute. 

6  See  Wynehamer  v.  People,  20 
Barb.  (N.  Y.)  567;  s.  c,  2  Park.  C.  C. 
(N.  Y.)  377  and  421;  People  v.  Quant,. 
2  Park.  C.  C.  (N.  Y.)  410. 

7.  Com.  •?'.  Locke,  114  Mass.  2S8. 

The  purchaser's  intention  in  regard 
to  the  liquor  is  immaterial,  and  it  is  not 
necessary  that  he  should  be  named. 
Com.  V.  Locke,  114  Mass.  288. 

Transportation  In  Town. — Under  a 
statute  prohibiting  the  transportation 
of  intoxicating  liquors  "  from  place  to- 
place,"  having  reasonable  cause  to  know 
that  they  were  intended  to  be  sold,  in- 
cludes the  transportation  of  such  liquors 
from  one  place  to  another'in  the  same 
40 


Offences  and  INTOXICATING    LIQUORS.  Proceedings. 

thought  that  where  liquors  have  been  lawfully  sqjd,  a  mere  mes- 
senger cannot  be  held  guilty  of  illegally  transporting  them  by 
bringing  them  to  a  purchaser  residing  in  a  town  where  such  sale 
cannot  be  lawfully  made.^ 

b.  By  Carriers  and  Express  Companies. — The  law  neither 
requires  nor  permits  common  carriers  to  do  illegal  acts,  and  they 
are  not  bound  to  transport  and  deliver  intoxicating  liquors  or 
other  commodities  if  thereby  they  incur  a  penalty.^  A  common 
carrier,  such  as  an  express  company,  is  bound  to  kno>v  whether 
the  goods  received  for  shipment  are  such  as  the  law  authorizes 
to  be  bartered  or  sold,  and  it  cannot  be  allowed  to  make  itself  the 
agent  of  one  who  is  violating  the  law  of  the  State  ;  *  but  it  is  not 
a  carrier's  duty  to  know  the  contents  of  any  package  offered  to 
him  for  carriage,  where  their  attendant  circumstances  do  not  awaken 
his  suspicion  as  to  their  character,  there  can  be  no  presumption 
of  law  that  he  had  such  knowledge  in  any  particular  case  of  that 
kind,  consequently  he  cannot  be  charged  as  matter  of  law  with 
notice  of  the  purchase  and  character  of  the  packages  received  for 
transportation.* 

c.  Sales  of  Liquors  to  be  Transported  to  or  Deliv- 
ered IN  Another  Town  or  State — (i)  Generally. — One 
having  a  license  to  retail  liquor  in  a  certain  town  violates  his  li- 
cense by  filling  an  order  from  another  town  by  taking  or  sending 
liquor  there  and  collecting  the  price  at  the  time  of  the  delivery  ;  " 

town.  Com.  v.  Waters,  77  Mass.  (11  effect  a  direction  by  the  consignor 
Gray)  81.  not  to  deliver  the  liquors  to  the  con- 
Lawful  Sale  in  Anotber  City. — It  is  signee  except  on  the  payment,  the  ex- 
no  defence  to  a  complaint  for  carry-  press  company  is  the  agent  of  the  con- 
ing intoxicating  liquor  with  reasonable  signor  and  may  be  lawfully'  convicted 
cause  to  believe  that  it  was  intended  to  under  an  indictment  charging  him  with 
be  sold  in  violation  of  the  law,  from  keeping  liquors  for  unlawful  purposes. 
place  to  place  in  a  city  where  it  was  not  State  v.  O'Neil,  58  Vt.  140.  See  State 
lawful  to  sell  such  liquor,  that  it  was  v.  Goss,  59  Vt.  266. 

lawfully  sold  in  another  city,  to  a  person         In  State  w.  Campbell  (Iowa),  40  N. 

to  whom  the  defendant  was  carrying  it.  W.  Rep.  100,  it  is  said  that  the  words 

Com.  V.  McLaughlin,  108  Mass.  477.  "any  other  person,"  a  specification  in  a 

1.  Falvey  v.  Faxon,  143,  Mass.  284.  statute  of  certain  companies,  and  other 
Compare  State  v.  Campbell  (Iowa),  carriers  and  their  agents,  etc.,  who  are 
40  N.  W  Rep.  100;  Com.  v.  McLsiugh-  prohibited  from  carrying  intoxicating 
lin,  108  Mass.  477.                           .  liquors    without    a    certificate,    means 

It  is  said  in  State  v.  Campbell  (Iowa),  simply  other  persons  of  like  kind,  or  in 

40  N.  W.  Rep.  100,  that  the  carrying  of  like  employment  as  those  specified, 

liquors   from   wholesale  dealers  to  re-  4.  Nitro   Glycerine  Cases,  82   U.   S. 

tail  dealers,  in  the  same  city,  is  a  con-  524;  State  v.  Goss,  59  Vt.  266;  denying 

veying  within  the  meaning  of  a  statute  Crouch  v.  London  &  N.  W.  R.  Co.,  14 

imposing    a     penalty     for     conveying  C.  B.  255,  and  rf!c/?<»!  in  Riley  f.  Home, 

liquors    "from    one    place   to   another  5  Bing.  217.     See  Brass  v.  Maitland,  6 

within  the  State."  El.  &  Bl.  471;  s.  c,  i  Smith  Lead.  Cas. 

2.  State  V.  Goss,  59  Vt.  266.  (7th  Am.  ed.)  389,  411. 

3.  State  V.  United  States  Express  5.  United  States  v.  Kline,  26  Fed. 
Co.,  70  Iowa  271.  Rep.  515.     See  State  v.  Four  Jugs  of 

Sending  Goods  C.    O.    D. — Where    a    Intoxicating     Liquors,     58     Vt.     140; 
dealer  in  one  State  ships  intoxicating    United  States  v.  Shriver,  23  Fed.  Rep. 
liquors  to  a  party  in  another   State  by     134;  s.  c,  31  Alb.  L.  J.  163. 
express  C.   O.  D.   order,  which   is  iii        Thus  it  is  said,  in  Berger  v.  State,  50 
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but  the  law  of  a  State  prohibiting  the  sale  of  liquor  cannot  ex- 
tend to  sales  made  in  another  State  in  which  sales  are  lawful,., 
where  the  sale  is  completed  in  the  latter  State.' 

(2)  Where  Sales  Made  or  Completed. — The  illegality  of  the  sale' 
of  intoxicating  liquors  "frequently  depends  upon  the  place  where 
the  sale  is  made;  this  is  governed  by  the  place  where  the  sale  is, 
completed  by  delivery,  where  the  vendor  is  to  and  does  pay  the 
freight  to  the  place  of  delivery,  the  place  of  delivery  becomes- 
the   place  of  sale.^     The  same  is  true  where  liquors  are  sent  by 


Ark.  20,  that  where  a  person  in  a  non- 
liquor  license  town  sends  an  order  for 
liquor  left  with  him  to  a  licensed  dealer 
in  another  town,  who  fills  the  order, 
putting  the  liquor  in  a  bottle,  and  with 
many  others  of  the  same  nature  sends 
it,  labelled  with  the  customer's  name  in 
a  locked  box,  to  the  person  sending  the 
order,  who  opened  the  box  and  deliv- 
ered the  liquor  to  a  customer;  the 
court  held  the  defendant  guilty  of  the 
offence  of  selling  ardent  spirits.  In 
this  case  the  court  say  that  if  after 
selecting  the  goods  ordered  they  had 
been  consigned  to  the  carrier  for  the 
purpose  of  being  delivered  to  the  person 
for  whom  the  liquor  was  intended, 
the  carrier  would  be  regarded  as  stand- 
ing in  the  place  of  the  buyer  for  the 
purpose  of  delivery,  and  the  property 
would  have  vested  in  him  at  the  place 
of  sale  and  shipment,  and  that  the  sale 
would  have  been  completed  there,  in 
which  case  there  would  have  been  no 
violation  of  the  liquor  law.  Citing 
Parsons  Oil  Co.  v.  Boyett,  44  Ark.  230; 
State  V.  Carl,  43  Ark.  353;  Frank  v. 
Hoey,  12S  Mass.  263;  Webber  t;.  Howe, 
6  Mich.  150;  Boothby  v.  Plaisted,  51 
•J.  H.  436;  s.  c,  12  Am.  Rep.  140; 
Garbracht  w.  Com.,  96' Pa.  St.  449;  s.  c, 
42  Am.  Rep.  550;  Sarbecker  v.  State, 
65  Wis.  171. 

1.  Smith  V.  Godfrey,  28  N.  H.  379; 
s.  c,  61  Am.  Dec.  617. 

Penal  Statutes  of  Foreign  States. — It 
is  a  well  settled  principle  of  law  that 
the  penal  statutes  of  one  State  are  not 
in  force  beyond  the  limits  of  the  State 
which  enacted  them.  See  Teall  v.  Fel- 
ton,  I  N.  Y.  546;  Delafield  v.  State  of 
111.,  2  Hill  (N.  Y.)  169;  Scoville  v.  Can- 
field,  14  Johns.  (N.  Y.)  338;  s.  c,  7  Am. 
Dec.  467;  Dickson  v.  Dickson,  i  Yerg. 
(Tenn.)  no;  s.  c,  24  Am.  Dec.  444; 
Suffolk  Bank  v.  Kidder,  12  Vt.  464;  s. 
c,  36  Arn.  Dec.  354. 

It  is  said,  in  State  v.  Comings,  28  Vt. 
508,  that  the  delivery  in  Vermont  of  in- 
toxicating  liquors    in   transitu,  by  the 


t 


procurement  of  a  nonresident  owner  of 
the  liquors,  is  a  violation  of  the  Vermont , 
statute,  the  delivery  being  the  more  es- 
sential act  of  the  offence  which  is  a  mis- 
demeanor. 

In  State  x'.  Emery,  98  N.  Car. 668,  an, 
indictment  charged  the  unlawful  selling 
and  retailing  of  spirituous  liquors  in  the  , 
county  of  Wake;  the  only  witness  tes- 
tified that  he  bought  liquors  of  the  dfe- 
fendant  in  the  cit}'  of  Raleigh,  Wake 
county;  a  motion  in  arrest  of  judgment 
was  refused,  because  it  did  not  appear 
that  there  was  an  exception  to  the  law 
in  regard  to  Raleigh  township. 

2.  Weil  V.  Golden,  141  Mass.  364. 
See  Blackwell  v.  State,  42  Ark.  275; 
Berger  v.  State,  50  Ark.  20;  State  v. 
Basserman,  54  Conn,  88;  Com.  v.. 
Shurn,  145  Mass.  150;  Com.  t;.  Burgett, 
136  Mass.  450;  People  -z'.  Capen,  «6- 
Hun  (N.  Y.)  377;  ,ffe  Young's  Liquors, 
15  R.  I.  243. 

When  a  person  licensed  to  sell  in  one- 
town  sends  liquor  to  another  town 
where  there  are  no, licenses,  for  sale,  he' 
is  guilty  of  illegal  selling  in  the  latter 
town,  and  the  liquors  are  forfeited  to  the 
State.  Re  Young's  Liquors,  15  R.  1. 243 

Where  liquor  has  been  ordered  from 
M  by  a  resident  of  another  place  and 
was  delivered,  paid  and  receipted  for 
in  the  latter  place,  it  is  sufficient  evi- 
dence of  a  sale  therein.  Com.  v.  Shurn, 
145  Mass.  150. 

A,  who  had  a  billiard  saloon  in  X, 
where  the  local  option  law  prevailed, 
directed  B  to  give  A's  son  money  for 
some  whiskey  at  said  saloon,  which 
money  A  sent  to  his  dram  shop  outside 
of  X,  got  the  whiskey  there,  and 
through  his  son  delivered  it  to  B  at  said 
saloon;  the  court  held,  that  this  was  a 
sale  at  X.     Blackwell  v.  State,  42  Ark. 

275- 

A,  who  had  a  place  of  business  in  B, 
where  he  sold  liquors,  advertised  that  he 
would  sell  persons  in  H,  at  B  prices, 
free  of  expressage,  and  that  applications 
might  be  left  in  the  post  office  box  in  H, 
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express,  C.  O.  D.^  But  delivery  to  a  common  carrier  being  de- 
livery to  the  consignee,  if  a  dealer  in  one  county  sends  liquors  by 
express  to  a  buyer  residing  in  another,  and  the   latter  pays  the 


which  was  hired  by  an  emploj'e  of  A. 
Upon  an  application  being  left  in  the 
box,  it  was  taken  by  the  employe  to  A, 
who  delivered  a  bottle  of  whiskey  to  an 
expressman  in  B,  who  carried  it  to  the 
person  ordering  it  in  H.  Held,  that 
A  might  be  convicted  of  a  sale  in  H. 
Com.  V.  Burgett,  136  Mass.  450. 

A,  as  servant  of  B,  took  from  C  an 
order  for  a  case  of  lager,  in  Corinth, 
■yvhere  no  licenses  for  sales  thereof 
were  granted,  carried  it  to  B  at  Glenn's 
Falls,  where  B  delivered  to  A  the 
quantity  ordered,  which  A  thereupon 
took  to  Corinth,  delivered  to  C 
and  received  the  pay.  Held,  that 
the  sale  was  made  at  Corinth,  and  A 
was  liable  for  violation  of  the  excise 
law.     People  v.  Capen,  26  Hun  (N.Y.) 

377- 

A  brewer  was  in  the  habit  of  sending 
into  a  town  adjoining  that  in  which  he 
carried  on  business,  and  which  had 
voted  against  the  granting  of  licenses 
for  the  sale  of  intoxicating  liquors,  a 
wagon,  on  regular  trips,  for  the  delivery 
of  ale  and  beer  to  persons  residing  in 
such  adjoining  town.  Held,  that  he 
might  properly  be  convicted  of  selling 
intoxicating  liquors  in  that  town,  upon 
proof  of  the  delivery  of  beer  therein  to 
purchasers  by  the  driver  of  the  wagon 
as  his  agent;  that  under  the  statute  pro- 
viding that  where  any  town  shall  have 
voted  against  the  granting  of  licenses 
for  the  sale  of  intoxicating  liquors,  a 
delivery  of  such  liquors  within  such 
town  shall  be  deemed  a  sale  in  the 
town,  although  the  contract  for  the  sale 
shall  have  been  made  in  another  town 
(Conn.  L;  1882,  ch.  107,  pt.  2,  §  2),  the 
complaint  properly  charged  a  sale  in 
that  town;and  that  under  that  statute  he 
was  liable  for  the  delivery  by  his 
agents.     State  v.  Basserman,  54  Conn. 

1.  State  V.  O'Neil,  58  Vt.  140. 

Thus  where  a  dealer  in  one  State 
ships  intoxicating  liquors  to  parties  in 
another  State  by  express  on  a  C.  O.  D 
order,  which  order  is  in  effect  a  direc- 
tion by  the  consignor  to  the  express 
company  not  to  deliver  the  liquors  to 
the  consignee  except  upon  paj'raent, 
when  the  liquors  "have  been  delivered 
by  the  express  company  to  the  con- 
signee in  the  State  to  which  they  are 


shipped  and  paid  for,  the  sale  is  in  that 
State  and  the  vendor  is  liable  to  a  con- 
viction there  for  an  illegal  sale.  State  v. 
O'Neil,  58  Vt.  140. 

In  the  case  of  State  v.  Carl,  43  Ark. 
353;  ».  c,  51  Am.  Rep.  565,  one  David- 
son, at  Ozark,  sent  a  written  order  to 
Carl  &  Tob^',  merchants  at  Little 
Rock,  to  send  him  one  gallon  of 
whiskey  by  express,  C.  O.  D.  It  was 
sent  accordingly',  the  seller  agreeing 
with  the  express  company  that  if  it  was 
not  taken  within  thirty  days  it  might  be 
returned,  and  they  would  pay  therefor 
both  ways.  Davidson  received  and 
paid  for  the  liquor,  and  the  court  held 
the  sale  to  have  been  completed  at  Lit- 
tle Rock. 

In  Pilgreen  v.  State,  71  Ala.  368,  it 
was  held  that  when  goods  are  forwarded 
through  an  express  company',  by  in- 
structions of  the  purchaser,  marked  "C. 
O.  D.,"  the  carrier  is  the  agent  of  the 
purchaser  to  receive  the  goods  from  the 
seller,  and  the  agent  of  the  seller  to  col- 
lect the  price  from  the  purchaser;  and 
the  sale  is  complete  when  the  goods  are 
delivered  to  the  carrier.  The  court 
said:  "Upon  all  sales  of  speciiic  goods 
in  the  possession  of  the  vendor,  the 
contract  is  complete  when  the  buyer 
and  seller  agree;  the  property  in  the 
goods  then  passes  to  the  buyer,  and  the 
risk  of  loss  b^'  accident,  or  from  any 
other  cause  than  the  fault  or  negligence 
of  the  seller,  is  cast  upon  the  buyer  as 
an  incident  of  ownership,  though  actual 
possession  may  not  pass,,  and  he  may 
not  be  entitled  to  it  until  he  pays  the 
price,  or  performs  some  other  like  stipu- 
lation. I  Pars.  Cont.  (6th  ed.)  525.  An 
illustration  given  in  some  of  the  books  is, 
'if  a  man  sell  his  horse  for  money, 
though  he  may  keep  him  until  he  is 
paid,  yet  the  property  of  the  horse  is  in 
the  bargainor  or  buyer.'  When  buyer 
and  seller  are  distant  from  each  other, 
the  delivery  of  the  goods  to  a  carrier 
by  the  seller,  in  accordance  with  the 
specific  request  of  the  purchaser,  is  a 
delivery  to  the  purchaser,  i  Pars. 
Cont.  (6th  ed.)  532;  Benj.  Sales  (3rd 
Am.  ed  ),  §  181.  Applying  these  set- 
tled rules  of  the  law  of  sales  of  personal 
property  to  the  facts,  the  transaction 
cannot  be  located  at  Columbiana.  All 
the  dealings  between  the  buyer  and  the 
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charges  for  the  carriage  of  the   liquor,  the  sale  is  completed  at 
the  place  where  the  liquors  are  delivered  to  the  carrier.^ 

(3)  Sale  or  Delivery  by  Agent. — It  is  a  violation  of  the  excise 
law  to  send  liqyors  from  a  place  where  a  licence  permits  a  sale  to 
another  place  where  such  sale  is  unlawful,  by  a  servant  or  agent 
of  the  seller  to  be  delivered  to  and  paid  for  by  the  purchaser,^ 
because  a  delivery  by  an  agent  of  the  seller  is  a  delivery  by  the 


seller  were  at  Calera.  There  the  offer 
of  the  buyer  was  received,  accepted  and 
acted  upon,  and  there  every  act  was 
done  which  it  was  intended  the  seller 
should  do.  The  general  property  in  the 
thing  sold  there  passed  to  the  buyer,  by 
the  delivery  to  the  carrier  of  his  own  ap- 
pointment, though  he  could  not  entitle 
himself  to  possession  until  he  paid  the 
price  to  the  carrier.  The  carrier  was 
his  agent  to  receive  the  thing  sold  at 
Calera,  and  was  the  agent  of  the  seller 
to  receive  the  price.  It  would  have 
been  a  neglect  of  duty,  as  a  collecting 
agent,  rendering  the  express  company 
liable  to  the  seller,  if  there  had  been  a 
delivery  of  the  whiskey  without  payment 
of  the  price;  and  if  possession  had 
been  wrongfully  obtained,  it  may  be 
the  seller  could  have  reclaimed  it.  The 
general  property,  however,  passed  to  the 
buyer  by  the  delivery  to  the  express 
company  at  Calera;  the  risk  of  loss 
then  passed  to  him,  though  there  may 
have  remained  in  the  seller  a  special 
property,  and  though  the  buyer  could 
not,  without  the  payment  of  the  price, 
entitle  himself  to  the  absolute  property 
and  to  the  actual  possession.  'In  law,'  as 
is  observed  b^'  Mr.  Benjamin,  'a  thing 
may  in  some  cases  be  said  to  have  in  a 
certain  sense  two  owners,  one  of  whom 
has  the  general  and  the  other  a  special 
property  in  it.'  Benj.  Sales  (Kerr's  edi- 
tion), §  I.  And  this  occurs  in  the  sales 
of  personal  property  when  the  bargain 
is  struck,  and  the  payment  of  the  price  is 
intended  to  be  simultaneous  with  the  de- 
livery of  possession.  The  seller  has  a 
lien  on  the  property  for  the  price,  and 
the  right  of  possession  until  it  is  paid. 
A  sale,  which  will  be  in  violation  of  the 
statute  under  which  the  conviction  is 
had,  must,  within  the  designated 
locality,  pass  the  title,  a  sale  made  in 
the  different  locality  where  the  liquor 
is  set  apart  and  deli\ered  to  the  pur- 
chaser, or  to  a  carrier  for  him,  passing 
title,  is  not  within  its  words  or  spirit. 
Garbracht  v.  Coin.,  96  Pa.  St.  -(.49;  s.  c, 
42  Am.  Rep.  550.  Compare  Baker  v. 
Boucicault,  i  Daly  (N.  Y.)  23." 

1.  Brechwald  v.  People,  21  111.  App. 
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213.  See  Rindskopf  v.  D'Ruyter,  39 
Mich,  i;  s.  c,  33  Am.  Rep.  340;  Gar- 
bracht V.  Com.,  96  Pa.  St.-449;  s.  c,  42 
Am.  Rep.  550;  State  v.  Hughes,  22  W. 
Va.  743. 

Where  a  member  of  a  firm  of  whole- 
sale and  retail  licensed  liquor  dealers, 
doing  business  in  one  county,  visits 
another  county  and  there  solicits  and 
obtains  an  order  on  his  firm  for  whis- 
key, which  is  shipped  in  jugs  by  rail- 
road, and  delivered  to  the  firm  by  an 
express  agent  in  the  county  where  the 
fir,m  does  business,  for  transportation  to 
the  purchasers  in  their  county,  who  re- 
ceived the  whiskey  and  paid  the  express 
charges,  and  subsequently,  when  on  a 
visit  to  the  county  where  the  railroad 
was,  the  partner  collected  in  that  county 
the  price  agreed  to  be  paid  by  the  pur- 
chasers, the  sale  was  completed  when 
the  whiskey  was  delivered  to  the  ex- 
press agent  for  transportation,  there 
being  up  to  that  time  only  an  execu- 
tory contract  therefor,  and'  hence  the 
partner  cannot  be  indicted  in  the  county 
where  the  order  was  taken.  State  v. 
Hughes,  22  W.  Va.  743. 

2.  People  -v.  Capen,  26  Hun  (N.  Y.) 
377.  See  Berger  v.  State,  50  Ark.  20; 
State  V.  Basserman,  54  Conn.  88;  Peitz 
V.  State,  68  Wis.  538. 

In  State  w.  Basserman,  54,Conn.  88;  s. 
c,  9  Cr.  L.  Mag.  123,  the  town  of  H  had 
voted  against  the  granting  of  licenses 
for  the  sale  of  spirituous  and  intoxi- 
cating liquors  in  the  town.  Defendant 
was  a  brewer  living  and  carrying  on  his 
business  in  the  town  of  New  Haven,  to 
which  H  adjoined,  where  he  had  a 
license  for  sale  of  spirituous  and  intoxi- 
cating liquors,  ale  and  lager  beer,  at 
wholesale  and  retail,  and  he  was  in 
the  habit  of  sending  wagons  on  regular 
trips,  once  or  twice  a  week,  through  the 
town  of  H  for  the  delivery  of  ale  and 
lager  to  various  persons  residing  there. 
Held,  that  under  the  statute  of  1S82,  p. 
178,  §  2,  which  makes  the  delivery  in  a 
nonlicensed  town  a  sale  by  the  vendor 
or  his  agent,  defendant  was  properly 
convicted  of  a  sale  in  H.  The  delivery 
by  his  agent  was  a  delivery  by  defendant. 
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seller  himself,^  and  where  an  employe  of  a  seller  of  intoxicating 
liquors  in  another  State  who  there  receives  an  order  for  such 
liquors,  and  under  authority  from  his  employer  to  receive  or  re- 
ject orders,  accepts  the  order,  he  may  be  indicted  and  punished 
in  the  State  to  which  the  liquors  are  taken,  if  the  liquors  are,  in 
pursuance  of  his  direction,  delivered  to  the  buyer  in  such  latter 
State.2 

(4)  Sale,  etc.,  by  Travelling  Salesmen. — Where  liquors  are  or- 
dered by  sample  of  the  travelling  agent  of  the  firm  in  another 
State,  where  the  sale  of  intoxicating  liquors  is  lawful,  and  they 
are  put  up  marked  to  the  purchaser,  and  shipped  from  the  firms' 
place  of  business,  the  sale  is  regarded  as  made,  and  the  "contract 
completed  at  the  place  of  shipment.* 


A  brewer  owning  a  building  in  a  town 
some  fifteen  miles  distant  from  his  duly 
licensed  place  of  business,  sent  beer 
there  to  be  stored  and  sold  by  his  agent 
to  any  one  who  desired  to  get  it,  with- 
out obtaining  a  license  from  the  authori- 
ties of  such  town.  Held,  that  his  agent, 
who  had  sold  a  keg  of  beer  directly  to 
a  consumer,  was  properly  convicted  for 
seeling  beer  without  a  license.  Peitz  v. 
State,  68  Wis.  538. 

1.  Statte  V.  Basserman,  54  Conn.  88. 

2.  Com.  V.  Eggleston,  12S  Mass.  408. 
See  Com.  v.  Hadley,  52  Mass.  (11 
Mete.)  66;  Com.  v.  Drew,  57  Mass.  (3 

.  Gush.)  279.  Also,  Adams  v.  People,  i 
N.  Y.  173,  I  Whart.  Cr.  L.  (7th  ed.), 
%  278,  604. 

Under  a  statute  prohibiting  the  sale 
•of  intoxicating  liquors  by  sample,  by  so- 
liciting or  procuring  orders  therefor,  or 
otherwise,  without  first  taking  out  a 
license  for  the  privilege,  the  offence  is 
committed  by  procuring  an  order  from 
a  dealer  in  one  State  and  sending  it  to 
the  principal  in  another,  who  accepted 
the  order  and  shipped  the  liquors; 
State  V.  Ascher,  54  Conn.  299. 

The  supreme  court  of  Wisconsin 
held,  in  the  case  of  Sarbecker  -u.  State, 
65  Wis.  171,  that  when  the  contract  is 
silent  on  the  subject,  and  there  is  nothing 
in  the  transaction  indicating  a  different 
intention,  and  a  manufacturer  residing 
in  one  cit}^  receives,  thi-ough  his  agent 
residing  in  another,  an  order  for  beer 
from  a  customer  there,  and  fills  the  or- 
der by  delivering  the  beer  to  a  common 
carrier  at  the  place  of  manufacture, 
consigned  to  such  customer  at  his  place 
of  residence,  or  to  such  agent  for  him, 
the  sale  is  complete,  and  the  title  passes 
at  the  place  of  shipment,  even  though 
the  customer,  on  receiving  the  beer  at 
his   place  of  residence,   pays   to   such 


agent  tliere  the  purchase  price^,  and  the 
absence  of  a  license  to  sell  liquors  in 
the  county  where  the  purchaser  resided 
will  not  render  the  agent  liable  for  sell- 
ing without  obtaining  a  license  there. 
The  court  cite  City  of  Kansas  v.  Col- 
lins, 34  Kan.  434;  Com.  v.  Farnum,  114 
Mass.  267;  Janney  v.  Sleeper,  30  Minn. 
473;  Somers  v.  McLaughlin,  57  Wis. 
358;  Ranney  tj.  Higby,  4  Wis.  154; 
Fragano  v.  Long,  4  B.  &  C.  219'.  The 
court  say:  "The  same  principle  has 
frequentlj'  been  applied,  in  the  sale  of 
liquors,  to  a  purchaser  residing  in  a 
place  where  all  such  sales,  with- 
out a  license,  were  prohibited;  cit- 
ing Tegler  v.  Shipman,  33  Iowa  194; 
Frank  v.  Hoey,  128  Mass.  263;  Dolan 
11.  Green,  no  Mass.  322;  Brockway  t;. 
Maloney,  102  Mass.  308;  Abberger  v. 
Marrin,  102  Mass.  70;  Finch  v.  Mans- 
field, 97  Mass.  89;  Boothby  v.  Plaisted, 
51  N.  Yi.  436;  s.  c,  12  Am.  Rep.  140; 
Hill  V.  Spear,  50  N.  H.  253;  s.  c,  9  Am. 
Rep.  205;  Garbracht  v.  Com.,  96  Pa.  St. 
449;  o.  c,  42  Am.  Rep.  550;  Shuenfeldt 
V.  Junkermann,  20  Fed.  Rep.  357. 

3.  Gross  t'.  Sc^rr,  71  Iowa  656;  Teg- 
ler V.  Shipman,  33  Iowa  194;  Boothby 
7'.  Plaisted,  51  N.  H.  436;  s.  c,  12  Am. 
Rep.  140;  Hill  V.  Spear,  50  N.  H.  253; 
s.  c,  9  Am.  Rep.  205;  Carbracht  v. 
Com.,  96  Pa.  St.  449;  s.  c,  42  Am.  Rep. 
550.  Compare  State  v.  Ascher,  54 
Conn.  2gg. 

A  travelling  agent  for  a  licensed 
wholesale  liquor  dealer,  doing  business 
in  Erie,  took  orders  for  whiskey  in 
Mercer  count)',  and  sent  them  to  his 
employer  in  Erie,  who  shipped  the  goods 
by  railroad  to  purchasers  in  Mercer 
count}';  the  court  held  that  Erie  was  the 
place  of  sa>e  and  delivery,  and  that  the 
agent  could  not  be  convicted  of  selling 
liquors  without  a  license  in  Mercer 
45 
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13.  Keeping  for  Unlawful  Sale. — Where  the  owner  of  intoxicating 
liquors  retains  possession  of  them,  intending  to  deliver  them  on 
an  unlawful  contract  for  sale,  such  possession  is  within  a  statute 
or  a  municipal  ordinance  which  prohibits  the  keeping  of  such 
liquors  for  unlawful  sale,*  although  they  are  not  exposed  to  per- 


county.     Garbracht  v.  Com.^  96  Pa.  St. 
449;  s.  c,  42  Am.  Rep.  550. 

A  commercial  traveller,  in  Connecti- 
cut, solicited  and  obtained  an  order  for 
spirituous  liquors  to  be  furnished  by  his 
employers  doing  business  in  another 
State,"  and  transmitted  the  order  to 
them;  and.  In  pursuance  of  the  order, 
the  goods  were  forwarded  and  went 
into  the  possession  of  the  person  so  or- 
dering them.  Held,  that  the  agent  was 
guilty  of  a  violation  of  the  Connecticut 
statute  imposing  a  fine  upon  "  any  per- 
son who,  without  a  license  therefor, 
shall,  by  sample,  by  soliciting  or  pro- 
curing orders  or  otherwise,  sell  any 
spirituous  and  intoxicating  liquors." 
State  V.  Ascher,  54  Conn.  299. 

But  in  Webber  v.  Howe,  36  Mich. 
150,  where  a  liquor  dealer  from  Ohio  in 
person  solicited  and  received  in  Michi- 
gan an  order  for  liquors,  which  were 
afterwards  shipped  in  Ohio,  and  deliv- 
ered to  the  vendee  in  Michigan,  it  was 
held  to  be  a  sale  in  Michigan,  Judge 
CooLEY  says  :  "  Had  the  order  been 
sent  from  this  State  to  dealers  in  Ohio, 
and  filled  there,  or  had  an  agent  of  the 
Ohio  parties,  who  had  no  authority  to 
agree  upon  sales,  taken  the  order  in  this  ■ 
State,  and  transmitted  to  his  principals, 
who  accepted  and  filled  it,"  the  sale 
would  have  been  completed  in  Ohio; 
citing  Orcutt  v.  Nelson,  67  Mass.  (i 
Gray)  536;  Mclntyre  v.  Parks,  44 
Mass.  (3  Mete.)  207;  Kling  v.  Fries,  33 
Mich.  275;  Garland-t;.  Lane,  46  N.  H. 
245.  See,  to  same  effect,  Keiwert  v. 
Meyer,  62  Ind.  587;  Hausman  v.  Nye, 
62  Ind.  485. 

1.  Griffin  v.  City  of  Atlanta,  78  Ga. 
679;  Menken  v.  City  of  Atlanta,  78  Ga. 
668;  s.  c,  36  Alb.  L.  J,  6.  See  State  v. 
Connelly,  63  Me.  212;  State  v.  Kaler, 
56  Me.  88;  State  v.  McCann,  6i'Me. 
116;  Com.  V.  Savery,  14c;  Mass.  212; 
Com.  V.  Welch,  140  Mass.  372;  Com.  v. 
Hertderson,  140  Mass.  303;  Com  x<.  At- 
kins, 136  Mass-.  160;  Com.  v.  Fraher, 
126  Mass.  56;  Com.  t>.  Goodman,  97 
Mass.   117;   State  v.   Murphy,   15  R.  I. 

543- 

It  is  said  in  Com.  v.  Goodman,  97 
Mass.  117,  that  the  guilty  intent  within 
the  statute  need  not  include  a  knowl- 


edge by  the  seller  of  the  intoxicating 
quality  of  his  liquor.  In  the  more,  re- 
cent case  of  Com.  v.  Savery,  145  Mass. 
212,  that  the  person  keeping  liquor  for 
sale  is  bound  to  know  its  kind  and 
quality. 

The  fact  that  the  offender  will  be  lia- 
ble to  a  prosecution  under  a  statute  for 
the  unlawful  act  of  selling  liquors  when 
the  sale  is  consummated  will  not  pre- 
vent his  being  punished  under  an  ordi- 
nance for  the  keeping  of  liquors  for  an 
unlawful  sale.  Griffin  v.  City  of  At- 
lanta, 78  Ga.  679. 

Authority  to  Sell  In  Small  Towns. — 
In  State  v.  Connelly,  63  Me.  212,  it  is 
said  that  a  complaint  under  the  Maine 
Revised  Statute  (ch.  27,  §§  33  and  35), 
for  keeping  liquors  with  intent  to  sell 
them  within  the  State,  in  violation  of 
law,  will  lie  against  one  who  has  au- 
thority to  sell  in  some  town  or  city 
within  the  State. 

Intention  to  Sell  and  Deliver. — The 
supreme  court  of  Rhode  Island  say,  in 
the  case  of  State  v.  Murphy,  15  R.  I.. 
543,  that  under  the  laws  of  that  State, 
the  keeping  of  prohibited  liquors  for 
sale  to  be  used  as  a  beverage  is  inimical 
to  the  statute  only  when  the  keeper  in- 
tends not  only  to  sell,  but  also  to  de- 
liver as  well  as  to  sell  within  that 
State. 

Quality  of  Liquor — Intention  to  Teat. 
— On  indictment  for  having  lager  beer 
upon  the  premises  with  intent  to  sell 
the  same,  'defendant  testified  that  he 
purchased  it  for  three  per  cent,  beer, 
and  that  if  he  had  found  when  he  had 
opened  it  that  it  was  lager  beer,  he 
would  not  have  sold  it.'  /f eld,  that  in 
the  absence  of  evidence  that  he  actually 
intended  to  test  it  before  he  offered  it 
for  sale,  the  jury  could  not  be  required 
to  speculate  upon  the  probability  of  his 
finding  out  that  it  contained  more  than 
three  per  cent,  of  alcohol  before  he 
sold  it.    Com.  V.  Savery,  145  Mass.  212. 

Illegal  Seizure — Defence  of. — The  fact 
that  the  officer  proceeded  illegally,  in 
making  search  for  and  seizure  of  intoxi- 
cating liquors  kept  for  unlawful  sale,  is 
no  defence  to  the  prosecution '  of  the 
person  for  keeping  them.  State  f^ 
McCann,  61  Me.  116, 
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sons  visiting  the  premises,^  and  are  deposited  where  their  pres- 
ence cannot  be  known  to  the  public  ;  ^  neither  is  it  necessary  that 
the  keeper  shall  intend  to  make  the  unlawful  sale  himself.  Where 
there  is  a  keeping  with  the  intent  that  an  unlawful  sale  shall  be 
made  in  the  State  by  any  person,  or  with  the  intent  to  aid  or  as- 
sist in  such  unlawful  sale,  the  law  is  violated.^ 

14,  Keeping  Place  for  Illegal  Sale ;  Nuisance — a.  Keeping  Place 
Generally. — It  has  been  said  that  the  "keeping  of  a  place" 
for  the  unlawful  sale  of  liquors  is  a  distinct  offence  from  selling,, 
notwithstanding  the  fact  that  the  statute  does  not  define  the 
place  as  one  of  "  public  resort  "  ;*  also  that  the  finding  of  intoxi- 
cating liquors  in  any  other  building  than  the  one  used  as  a  pri- 
vate dwelling  affords  presumptive  evidence  that  they  are  kept 
by  the  owner  for  sale  and  will  support  an  indictment  for  keep- 
ing and  maintaining  a  house  fbr  selling  intoxicating  liquors.^ 


1.  Com.  V.  Atkins,  136  Mass.  160; 
Com.  V.  Fraher,  126  Mass.  56;  Com.  v. 
McCue,  121  Mass.  358.  See  Com.  t. 
Tay,  146  Mass.  146;  Com.  f.  Welch, 
140  Mass.  372;  Com.  v.  Henderson,  140 
Mass.  303;  Com.  v.  Peto,  136  Mass. 
155;  Com.  V.  Sprague,  12S  Mass.  75. 

2.  Com.  V.  Fraher,  126  Mass.  56. 

3.  State  V.  Kaler,  56  Me.  88. 

4.  Oshe  V.  State,  37  Ohio  St.  494. 

6.  State  V.  Norton,  41  Iowa  430.  See 
Com.  1'.  Roone_y,  142  Mass.  474. 

Where  there  was  evidence  that  de- 
fendant, charged  with  continually'  un- 
lawfully keeping  and  maintaining  a 
building  for  the  illegal  keeping  and  ille- 
gal sale  of  intoxicating  liquors,  was  in 
his  house,  in  apparent  control,  selling 
intoxicating  liquor,  the  court  properly 
submitted  the  case  to  the  jury  under 
instructions  that,  if  the  defendant  kept 
the  whole  building  described  in  the  com- 
plaint during  any  part  of  the  time 
named  therein,  and  used  any  part 
thereof  for  illegal  keeping  or  illegal 
sale  of  intoxicating  liquor,  they  could 
convict.     Com.  v.   Roone}',   142   Mass. 

474- 

At  the  trial  of  a  complaint  for  keep- 
ing and  maintaining  a  tenement  used 
for  the  illegal  sale  and  illegal  keeping 
of  intoxicating  liquors,  it  appeared  that 
the  defendant  had  a  license  of  the  first 
class  to  sell  such  liquors  to  be  drunk  on 
the  premises;  and  the  evidence  for  the 
government  tended  to  show  two  sales 
of  liquors  by  the  defendant,  which  were 
carried  away  from  the  premises  by  the 
buj'er.  The  judge  instructed  the  jurj' 
that  if  the  defendant  was  the  proprie- 
tor of  the  premises,  and  made  either  of 
the  sales  testified  to,  they  must  return  a 


verdict  of  guilty.  Held^  that  the  in- 
struction was  erroneous.  Com.  v.  Pat- 
terson, 138  Mass.  498. 

Connecticut  Doctrine.  —  Under  the 
Connecticut  statutes  imposing  a  penalty 
on  every  person  who  shall,  without 
license,  keep  a  place  where  it  is  reputed 
that  intoxicating  liquors  are  kept  for 
sale,  it  is  sufficient  that  the  place  was 
reputed  to  be  one  where  intoxicating 
liquors  are  kept  for  sale,  and  it  is  not 
necessary  that  it  be  reputed  that  they 
were  kept  for  sale  without  a  license. 
State  V.  Buckley,  40  Conn.  246;  State 
V.  Morgan,  40  Conn.  44. 

The  statute  seems  to  presume  that  if 
a  place  has  the  reputation  of  being  one 
wfiere  spirituous  liquors,  ale  and  lager 
beer  are  kept  for  sale,  and  therefore 
makes  it  criminal  for  a  man  to  keep 
such  a  place  which  has  such  a  reputa- 
tion, the  foundation  of  the  reputation, 
therefore,  must  be  the  fact  that  such 
liquors  are  kept  for  sale.  If  it  has  its 
origin  from  any  other  source  it  is  spuri- 
ous and  of  no  importance.  The  repu- 
tation here  intended  grows  out  of  such 
indications  as  to  convince  men  of  ordi- 
nari'  sagacit^•  that  such  liquors  are  in 
fact  kept  in  these  places  for  sale.  It 
comes  from  pere-on>^  passing  and  repass- 
ing and  who  see  there  the  ordinary  con- 
comitants of  drinking  saloons.  They 
perhaps  see  the  intemperate  loitering 
before  them ;  or  persons  going  in  appa- 
rently sober  and  coming  out  intoxi- 
cated. They  see  casks,  decanters  and 
jugs  labelled"  with  the  names  of  the  vari- 
ous intoxicating  liquors.  They  see  bev- 
erages prepared  and  drunk  resembling 
such  liquors;  and  indeed  everything 
that  usually  attends  drinking  saloons. 
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b.  What  Constitutes  a  Nuisance  and  Who  Is  Guilty 
Of  Maintaining  It. — Intoxicating  liquors  do  not  in  themselves 
constitute  a  common  nuisance.*  But  where  a  law  regulating  the 
traffic  in  intoxicating  liquors  requires  a  license  to  be  procured 
therefor,  a  person  selling  without  having  procured  such  license  is 
guilty  of  a  misdemeanor,  and  the  house  where  such  sale  is  made 
is  a  public  nuisance,^  although  not  kept  in  a  disorderly  manner.* 
A  place  may  be  a  liquor  nuisance  although  the  selling  was  car- 
ried, not  as  a  main  purpose,  but  as  incidental  and  subordinate  to 
the  main  business  of  the  seller.*  The  crime  of  selling  intoxicat- 
ting  liquors  is  not  an  essential  part  of  the  crime  of  keepirtg  a 
liquor  nuisance  where  the  two  are  created  by  distinct  statutes." 
In  a  prosecution  for  maintaining  a  nuisance  for  keeping  a  place 
for  the  sale  of  intoxicating  liquors,  it  is  no  defence  that  the  de- 
fendant in  good  faith  believed  that  he  had  a  right  to  sell.® 

c.  Adjoining  Rooms,  Appendages,  etc. — Where  rooms  are 
adjoining  and  are  used  either  for  storing  or  selling  intoxicating 
liquors  contrary  to  law,  the  whole  is  thereby  rendered  a  nui- 
sance.' 


Such  persons  communicate  their  knowl- 
edge to  others,  and  in  a  short  time  the 
places  acquire  the  reputation  of  being 
establishments  where  such  liquors  ai-e 
kept  for  sale.  The  reputation,  there- 
fore, is  "  founded  in  fact,"  that  is,  it  is. 
based  upon,  or  grows  out  of,  the  fact 
that  such  liquors  are  kept  for  sale. 
State  V.  Morgan,  40  Conn,  44.' 

1.  A  building  in  which  intoxicat- 
ing liquors  are  kept  cannot  be 
broken  open  and  the  liquors  destroyed 
by  those  whose  relations  and  friends 
frequent  the  building  and  obtain  intoxi- 
cating liquors  there.  Brown  l-.  Per- 
kins, 78  Mass.  (12  Gray)  89. 

2.  Howard  v.  State,  6  Ind.  444;  State 
V.  Waynick,  45  Iowa  516. 

It  is  said  by  the  supreme  judicial 
court  of  Massachusetts,  in  the  case  of 
Com.  V.  Murray,  138  Mass.  508,  that  a 
person  may  be  convicted  of  keeping 
and  maintaining  a  common  nuisance 
under  the  Massachusetts  statute  upon 
evidence  of  illegal  sales  of  intoxicating 
liquors,  notwithstanding  the  fact  that 
he  has  a  license  for  the  sale  of  such 
liquors. 

Under  the  Iowa  Code,  §  4091,  provid- 
that  houses  where  druj.kenness,  quar- 
relling and  breaches  of  the  peace  are 
carried  on  to  the  disturbance  of  others, 
are  nuisances;  a  place  where  such  acts 
are  done  but  once  is  a  nuisance.  State 
V.  Pierce,  65  Iowa  85. 

A  person  licensed  to  retail  spirituous 
liquors  who  causes  and  procures,  for 


lucre,  evil-disposed  persons  to  congre- 
gate in  and  about  the  house  in  which 
the  liquors  are  sold,  and  permits  them 
to  remain  there  drinking,  cursing, 
blackguarding,  fighting,  etc.,  the  house 
is  a  public  nuisance,  and  the  keeper  of 
it  is  indictable.  State  v.  MuUikin,  8 
Blackf.  (Ind.)  260. 

An  instruction  by  the  court  to  the 
jury,  on  the  trial  of  an  indictment  for 
keeping  such  a  nuisance,  that,  if  they 
find  the  defendant  erected,  established, 
continued,  or  used  a  building,  etc.,  for 
the  purpose  and  with  the  intent  of  own- 
ing, keeping  or  selling  intoxicating 
liquors  therein,  contrary  to  the  law,  he 
will  be  guilty,  is  erroneous,  because  1;he 
instruction  makes  punishable  an  un- 
executed intention  or  an  incomplete 
act.     State  ■b.  Harris,  27  Iowa  429. 

3.  Howard  v.  State,  6  Ind.  444. 

4.  State  V.  Hoxsie,  15  R.  I.  i ;  In  re 
Liquors  of  Youngs,  15  R.  I.  243. 

5.  State  V.  Lincoln,  50  Vt.  644. 

6.  State  V.  Mullenhoff,  74  Iowa  271. 

7.  See  Brown  v.  State,  27  Ala.  47; 
State  V.  Fertig,  70  Iowa  272;  Com.  f. 
Kersey,  144  Mass.  297;  Qoxn.v.  Fraher, 
126  Mass.  56;  Com.?;.  Welsh,  no  Mass. 

359- 

A  tenement  under  the  Massachusetts 
Gen.  Stat.,  ch.  87,  §§  6,  7,  may  consist 
of  two  rooms  used  together  and  imme- 
diately connected  together,  and  if  the 
two  are  used  alternately  and  inter- 
changeably for  the  illegal  sale  or  the 
illegal  keeping  of  intoxicating  liquors, 
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d.  Proceedings  to  Restrain  or  Abate. — A  statute  au- 
thorizing any  citizen  of  a  county  in  a  place  where  the  unlawful 
sale  of  liquors  is  kept,  to  maintain  an  action  to  prohibit  and  abate 
it  as  a  nuisance,  is  constitutional ;  ^  and  on  an  application  the 
court  may  grant  a  temporary  injunction  before  the  defendant  is 
convicted  generally  of   keeping  a  nuisance*     Persons  engaged 


they  must  be  considered  as  parts  of  one 
and  the  ^ame  tenement,  and  the  illegal 
use  of  eithei:,  while  thus  connected  and 
used,  is  an  illegal  use  of  the  tenement. 
Com.  V.  Fraher,  126  Mass.  56. 

Where  intoxicating  liquors  were  dis- 
covered upon  the  ground  under  the  floor 
of  a  tenement,  held  to  be  a  "using  of 
the  tenement  for  the  keeping  of  liquors," 
within  the  meaning  of  the  statute. 
Com.  V.  Welsh,  no  Mass.  359. 

Same — A  part  of  a  room  may  consti- 
tute a  "tenement,"  and  where  one  was 
charged  with  maintaining  a  tenement 
for  the  illegal  keeping  and  sale  of  in- 
toxicating liquors,  the  fact  that  the 
tenement  included  other  premises  not 
in  the  town  in  which  the  offence  was 
alleged  to  have  been  committed,  but  in 
an  adjoining  town,  does  not  make  it  any 
the  less  a  tenement  of  such  person 
where  it  appears  that  he  occupied  the 
entire  premises.  Com.  v.  Hersey,  144 
Mass.  297. 

Appendage. — On  the  trial  of  a  prose- 
cution for  keeping  a  nuisance  in  the 
form  of  a  liquor  saloon,  the  evidence 
showed  that  on  the  ground  floor  of  the 
building  occupied  by  defendant,  the 
front  room  was  used  as  a  saloon,  and  a 
back  room  as  a  kitchen  and  for  storing 
liquors;  that  upon  the  officers  appear- 
ing to  search  there  was  quite  a  commo- 
tion caused  by  the  women  moving 
boxes  of  different  sizes  out  of  the  back 
room;  that  the  officers  found  a  jug  con- 
taining a  gallon  and  a  half  of  whiskey 
in  a  box  in  that  room.  Held,  that 
designating  the  back  room,  in  the 
charge  to  the  jury,  as  an  "appendage" 
to  the  saloon,  was  not  error.  State  f. 
Fertig,  70  Iowa  272. 

"Public  House." — A  storehouse  in 
the  country  is  a  "public  house,"  within 
the  meaning  of  §  3243  of  the  Alabama 
code.  And  where  the  house  consists 
of  two  rooms,  one  over  the  other,  and 
the  owner  controls  both,  and  uses  the 
lower  room  as  his  store,  the  upper  room 
is  within  the  prohibition  of  said  section, 
unless  it  affirmatively  appears  that  it  is 
not  used  as  an  appendage  to  the  store, 
butisoccupiedforsomejustifiableprivate 
purpose  entirely  disconnected  from  the 


business  of  the  store  or  the  convenience 
of  its  customers.  Brown  v.  State,  27 
Ala.  47. 

"Place  of  Public  Resort." — And  a  pub- 
lic street  or  alley  adjoining  the  place 
where  beer  is  sold  by  the  gallon  may 
be  so  used  by  the  public  as  to  make 
them  places  of  "public  resort"  within 
the  meaning  of  a  statute  relating  to 
dram  shops,  as  where  persons  daily  as- 
semble there  for  amusement,  drinking 
and  conversation,  and  contribute  money 
with  which  to  buy  beer  bj-  the  gallon. 
Bandalow  v.  People,  go  111.  3i8. 

1.  Littleton  v.  Fritz,  65  Iowa  48^;  s. 
c,  54  Am.  Rep.  19.  In  this  case  it  is 
said  that  "courts  constantly  enjoin 
nuisances  where  no  damage  can  be  esti- 
mated in  moriey  and  where  the  nuisance 
produces  mere  annoyance  and  discom- 
fort to  the  complaining  party;  as  a. 
manufacture  producing  discomfort  to 
individuals  (Catlin  v.  Valentine,  9 
Paige  Ch.  (N.  Y.)  575;  s.  c,  38  Am. 
Dec.  567);  a  blacksmith  shop  near 
plaintiffs  dwelling  (Faucher  v.  Grass, 
60  Iowa  505);  a  livery  stable  (Shiras  v. 
dinger,  50  Iowa  571;  s.  c,  32  Am.  Rep. 
138);  a  hog  lot  (Richards  v.  Holt,  6r 
Iowa  529).  These  and  many  other 
cases  which  might  be  cited  show  a  great 
relaxation  of  the  old  rule  that  no  action 
will  lie  to  restrain  and  abate  a  public  or 
common  nuisance,  unless  the  plaintiff, 
in  the  language  of  Blackstone,  'suffers 
some  extraordinary  damage  beyond  the 
rest  of  the  king's  subjects  by  a  public 
nuisance,  in  which  case  he  shall  have 
private  satisfaction  by  action;  as  if  by 
means  of  a  ditch  dug  in  a  public  high- 
way, which  is  a  common  nuisance,  a 
man  or  his  horse  suffer  any  injury  by 
falling  therein,  for  this  particular  dam- 
age, which  is  not  common  to  others, 
the  party  shall  have  his  action.' " 

2.  Littleton  v.  Fritz,  65  Iowa  488;  s. 
c,  54  Am.  Rep.  19. 

It  is  said  by  the  supreme  court  of  In- 
jiiana,  in  the  case  of  Howard  v.  State, 
6  Ind.  444,  that  upon  a  prosecution  for 
the  maintaining  of  a  liquor  nuisance,  an 
order  for  the  removal  of  such  nuisance  is 
not  a  necessary  part  of  the  judgment, 
and  in  case  of  such  order,  which  must 
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in  selling  intoxicating  liquors  contrary  to  law,  and  maintaining  a 
building  for  that  purpose,  and  who  gives  up  such  business  upon 
being  advised  of  legal  proceedings,  may  be  etijoined  from  keep- 
ing and  maintaining  the  nuisance  in  the  future.^ 

15.  Permitting  Disorderly  Conduct  and  Unlawful  Assemblages. — A 
person  selling  liquor  and  permitting  it  to  be  drunk  in  his  store, 
is  liable  for  the  disorderly  conduct  of  the  one  to  whom  he  sells 
in  and  about  his  store,  and  for  keeping  a  disorderly  house  ;^  but 
proof  of  disorder  in  a  single  instance  is  not  sufficient  to.  support 
a  prosecution  under  a  statute  for  keeping  a  place  where  liquors 
are  sold  in  a  disorderly  manner.* 

16.  Sales  to  be  Drunk  on  Premises  Contrary  to  License — a.  Nature 
OF  AND  WHAT  CONSTITUTES  OFFENCE  GENERALLY. — Under 
statutes  prohibiting  the  selling  of  liquor  to  be  drunk  on  the  place 
where  sold,  it  is  not  necessary  to  prove  that  the  liquor  was  actu- 
ally drunk  on  the  premises,  the  offence  consisting  in  the  sale  for 
that  purpose.*     It  has  been  said  that  the  liquor  must  be  drunk  in 


always  be  based  upon  the  testimony 
given  at  the  trial,  it  is  the  duty  of  the 
court  to  make  direction  of  its  removal 
sufficiently  explicit  to  guide  the  oificer 
in  the  discharge  of  his  duties. 

In  a  suit  in  equity  to  enjoin  a  saloon 
from  selling  intoxicating  liquors  and  to 
have  his  establishment  abated  as  a 
nuisance,  before  it  can  be  said  that  de- 
fendant lias  been  unlawfully  deprived 
of  his  property  without  compensation 
it  must  be  made  to  appear  that  such 
property  was  owned  by  him  or  those 
imder  whom  he  claims  power  to  the 
enactment  of  the  Iowa  statute  of  1885, 
declaring  such  an  establishment  as  a 
nuisance.  McLane  v.  Leicht,  69  la. 
401. 

1.  Judge  V.  Kribs,  71  Iowa  1S3.  See 
Rumford  Chemical  Works  v.  Vice.  14 
Blatchf  C.  C.  lyg;  Goodyear  v.  Berry, 
2  Bond.  C.  C.  189;  White  v.  Heath,  10 
Fed.  Rep.  291;  Jenkins  v.  Greenwald,  2 
Fish.  Pat.  Cas.  37. 

2,  State  X'.  Burchinal,  4  Harr.  (Del.) 
572.  See  Brockway  v.  State,  36  Ark. 
629;  Cable  V.  State,  8  Blackf  (Ind.) 
531;  State  V.  Thornton,  Busb.  (N.  Car.) 
L.  352;  Parker  v.  Green,  2  B.  &  S.  299; 
Patten  v.  Rhymer,  3  Ell.  &  El.  i. 

The  keeper  of  a  shop  for  the  sale  of 
spirituous  liquors,  who  permits  the  pro- 
miscuous assembling  about  his  shop  of 
persons  who  cause  disturbance  by  loud 
noises,  quarreling  and  swearing,  and 
such  distui-bance  being  the  probable 
consequences  of  his  conduct,  is  indicta- 
ble for  keeping  a  disorderly  house. 
State  V.  Thornton,  Busb.  (N.'Car.)  L. 
^59- 


The  offence,  prohibited  by  the  Indi- 
.  ana  statute  of  1843,  of  keeping  a  dis- 
tillery hous?  called  a  tippling  ,  house, 
where  liquor  is  sold  without  a  license, 
and  where  noisy,  drunken  people 
gather  together,  etc.,  to  the  great  an- 
noyance and  disturbance  of  the  people, 
is  not  limited  to  a  case  where  tlie  sale 
of  liquor  is  by  a  less  quantity  than  a 
quart.  Cable  v.  State,  8  Blackf.  (Ind.) 
531. 

Prostitutes  are  persons  of '  'notoriously 
bad  character,"  within  the  meaning  of 
a  license  to  sell  excisable  liquors  bj-  re- 
tail, which  forbids  the  licensee  from  per- 
mitting such  persons  to  assemble  in  his 
house.     Parker  v.  Green,  j  B.  &  S.  299. 

3.  Overman  v.  State,  88  Ind.  6; 
Dunnaway   v.    State,  9  Yerg.  (Tenn.) 

351- 

A  person  was  indicted  for  keeping  "a 
disorderly  common  tippling  house." 
The  jurj'  found  a  special  verdict  "that 
the  defendant,  on  one  occasion,  kept  a 
house  in  which  there  was  a  collection 
of  twenty  or  thirty  negroes  tnore  than 
belonged  to  the  place,  who  got  drunk, 
danced,  and  disturbed  the  neighbor- 
hood with  noise  and  uproar."  Held, 
that  the  facts  found  by  the  special  ver- 
dict did  not  constitute  the  offence  of 
keeping  a  "disorderly  common  tippling 
house."  Dunnaway  v.  State,  9  Yerg. 
(Tenn.)  350. 

-  1.  Com.  V.  Luddy,  143  Mass.  563. 
See  Pearce  v.  State,  40  Ala.  720;  Peo- 
ple -u.  Smith,  69  N.  Y.   175;  Moore  v. 

■  State,  12  Ohio  St.  387. 

The  offence,  specified  in  the  first  sec- 
tion  of  the   liquor  act  (2   S.  &  C.  St. 
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some  place  over  which  the  seller  has  the  legal  right  to  exercise 
control.* 

b.  Appurtenances;  Adjoining  Premises,  etc. — A  sale  of 
intoxicating  liquors  is  in  violation  of  the  law  prohibiting  such  sale, 
for  the  purpose  of  being  drunk  on  the  premises  where  sold,  where 
drunk  on  the  appurtenances,  or  adjoining  premises.^ 


431),  consists,  not  in  tlie  mere  act  of 
selling  intoxicating  liquors,  but  in  the 
selling  of  such  liquors  to  be  drunk  in  or 
about  the  building  or  premises  where 
sold.  The  mere  act  of  selling  intoxicat- 
ing liquors  is  not  in  its  nature  local,  but 
it  only  becomes  unlawful  when  its  in- 
tended use  is  connected  with  some 
building  or  premises  in  their  nature  fixed 
and  local ;  and  the  offence  created  by  the 
above  section  would,  therefore,  seem  to 
be  partly  local  and  partly  transitory. 
[Per  Pi;cK,  J.]  Moore  v.  State,  12  Ohio 
St.  3S7. 

In  a  trial  for  selling  liquor  without 
license,  the  defendant  may  be  found 
guilty  of  selling  it  to  be  drunk  on  the 
premises,  if  he  went  to  a  public  sale  by 
an  administrator,  taking  liquor  with  him 
in  his  buggy,  and  sold  a  quart  of  liquor 
to  several  persons.  Pearce  v  State,  40 
Ala.  720. 

A  person  licensed  to  sell  beer  by  re- 
tail, "to  be  drunk  or  consumed'  off  the 
premises,"  supplied  a  pint  of  beer  to  a 
traveller  who  sat  upon  a  bench  placed 
and  fastened  against  the  wall  of  the 
house,  returning  the  mug  in  which  he 
was  served.  Held,  that  the  beer  shop 
keeper  was  properly  convicted  of  the 
■offence  of  selling  beer  to  be  drunk  on 
the  premises,  within  the  meaning  of  the 
statute.  Cross  v.  Watts,  13  C.  B.  (N. 
•S.)  239. 

Belief  as  to  intoxicating  qualities. — 
It  is  said  in  Farrell  v.  State,  32  Ohio 
St.  456,  that  in  an  action  under  a  stat- 
ute prohibiting  the  selling  of  intoxicat- 
ing liquors  to  be  drunk  on  the  premises, 
the  defendant  may  show  that  he  bought 
and  sold  the  liquor  (as  here  certain  "bit- 
ters'") with  the  understanding  and  the 
belief  that  it  was  not  intoxicating 
liquor. 

Tippling  House. — Selling  liquor  by  the 
quart  to  be  drunk  in  the  house  of  the 
defendant.does  not  constitute  the  offence 
of  keeping,  a  tippling  house,  within  the 
statute.    Moore  v.  State,  9  Yerg.  353. 

Where  one  kept  a  few  goods  for  sale 
in  his  shop  for  the  pvirpose  of  protect- 
ing himself  against  the  statute  against 
tippling  shops,  and  it  appeared  that  his 
.principal  business  was   selling  liquor. 


and  that  the  liquor  was  drunk  on  his 
premises,  it  was  held  that  he  did  not 
come  within  the  proviso  of  the  statute, 
which  excepted  merchants  who  sell 
liquor  to  be  used  off  from  their  prem- 
ises. The  Commonwealth  v.  McGeorge, 
9  B.  Mon.  (Ky.)  3. 

1.  Downman  v.  State,   14  Ala.  242. 
But  it  is  held  in  the  case  of  Patterson 

V.  State,  36  Ala.  297,  that  the  fact  that 
liquor  retailed  to  a  party  ^^  as  drunk 
across  the  state  line  or  on  land  over 
which  the  vendor  had  no  control  is  no 
defence  on  an  indictment  for  selling 
liquor  drunk  on  or  about  the  premises. 
It  is  said  in  the  case  of  Wrocklege  v. 
State,  I  Iowa  167,  that  if  intoxicating 
liquor  sold  was  actually  drunk  on  the 
premises,  whether  or  not  it  was  intended 
by  the  seller  to  be  there  drunk  is  im- 
material. 

2.  See  Powell  v.  State,  63' Ala.  177; 
Christian  v.  State,  40  Ala.  376;  Swan 
V.  State,  II  Ala.  ^94;  Bandalow -'.  Peo- 
ple, 90  111.218;  Stockwell  V.  State,  85 
Ind.  522;  O'Connor  %'.  State,  45  Ind. 
351;  Stone  V.  State,  30  Ind.  115. 

Liquor  handed  through  a  window  to 
be  drunk  on  the  seller's  back  steps,  may 
be  deemed  to  have  been  sold  in  contra- 
vention to  a  statute  prohibiting  its  sale 
to  be  drunk  in  "house,  outhouse,  yard, 
or  garden."  Stockwell  v.  State,  85 
Ind.  522. 

A  public  street  or  alley  fronting  a 
place  where  beer  is  sold  to  be  drunk  in 
the  street,  is  embraced  within  the  stat- 
ute prohibiting  sales  of  liquor  to  be 
drunk  upon  premises  adjoining  to  fhe 
place  of  sale.  Bandalow  f.  People,  go 
III.21S. 

In  a  trial  for  selling  liquor  without  a 
license,  it  was  held  that  there  was  no 
error  in  the  charge  to  the  jury  that  it 
was  the  defendant's  duty,  if  he  sold  the 
liquor  to  prevent  its  being  drunk  on  or 
about  his  premises;  and  thai  if  they  be- 
lieved from  the  evidence.  Beyond  a  rea- 
sonable doubt,  that  the  defendant  sold 
the  liquor  as  stated,  and  .that  if  it  was 
drunk,  as  stated,  in  front  of  his  store, 
then  the^'  should  find  him  guilty.  Chris- 
tian V.  State,  40  Ala.  376. 

Drunk  in  Adjoining  Shed. — Where,  in 
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17.  Prohibited  Times  and  Hours. — Where  a  saloon  is  required  to  be 
closed  at  certain  hours,  it  is  not  so  closed  within  the  meaning  of 
the  law,  so  long  as  it  is  possible  for  persons  desiring  liquor  to  get 
in  peacefully,  whether  by  the  outside  entrance  or  any  other,  or  so 
long  as  any  customer,  who  is  inside  at  the  time  for  closing,  re- 
mains inside,  and  it  is  not  important  that  there  is  no  one  attend- 
ing the  bar,  if  the  liquor  is  accessible,  neither  is  it  important  that 
any  is  sold.* 

18.  Giving  Away. — Under  a  law  providing  that  no  one  shall  sell 
or  dispose  of  liquor  without  a  license,  the  words  disposing  of  in- 
clude giving  away  liquor.^  It  seems  that  under  a  statute  decla,r- 
ing  it  unlawful  "to  make,  sell,  give  away  or  otherwise  dispose  of" 
intoxicating  drinks,  a  person  cannot  be  convicted  for  giving  away 
liquor  at  his  private  residence,  provided  the  giving  away  is  done 
honestly  and  in  good  faith,  and  not  as  a  shift  or  device  to  evade 
the  provisions  of  the  statute.^     And  it  has  been  said  that  it  is  no 


a  prosecution  for  selling  intoxicating 
liquors  without  a  permit,  the  evidence 
showed  that  the  accused  sold  a  bottle 
of  beer,  which  was  taken  by  the  pur- 
chaser to  a  shed,  from  15  to  20  feet  dis- 
tant from  the  seller's  premises,  and 
there  drunk,  and  that  there  was  no 
agreement  or  understanding  between 
the  Bujer  and  the  seller  as  to  where  the 
liquor  was  to  be  drunk,  held,  that  there 
was  no  violation  of  law  by  the  seller. 
O'Connor  tj.  State,  45  Ind.  351. 

Proof  that  a  person  having  purchased 
liquor  in  the  store  room  from  one  who 
stated  that  it  must  not  be  drunk  there, 
opened  a  door  and  stepped  into  a  shed 
attached  to  the  store  room  building, 
placed  the  bottle  of  liquor  and  tumblers 
furnished  b^'  the  seller  on  a  box  found 
there,  and  when  the  liquor  had  been 
drunk  left  the  tumblers  and  the  box  and 
passed  back  through  the  store  room  to 
the  street;  the  entire  premises  belonging 
to  a  third  person,  the  store  room  but 
not  the  shed  being  rented  by  ihe  seller, 
sho'Ws  that  the  seller  suffered  the  liquor 
to  be  drunk  in  his  hoUse  within  the  in- 
tent of  the  statute.  Stone  V.  State,  30 
Ind.  115. 

Sale  from  jug  in  field. — The  supreme 
court  of  Alabama  in  Powell  v.  State, 
63  Ala.  177.  held,  on  the  authority  of 
Pearce  -v.  State,  40  Ala.  720,  that  a  de- 
fendant was  properly  convicted  of  sell- 
ing liquor  "drunk  on  or  about  his 
premises,"  on  proof  that  the  liquor  was 
spld  from  a  jug  which  he  had  in  a  field 
where  he  was  working  with  others, 
rnore  than  a  mile  from  his  house,  and  in 
the  plantation  of  another  person,  over 
which  he  had  no  control. 


The  term  "premises,"  in  the  Alabama 
statutes  authorizing  merchants  .  and 
shop  keepers  to  retail  spirituous  liquors, 
by  the  quart,  so  that  the  same  be  not 
drunk  with  their  privity  on  the  prem- 
ises where  they  reside  or  have  their 
stores,  means  somethingover  which  the 
individual  has  control;  therefore  a  con- 
viction is  proper  where  the  liquor  fur- 
nished is  drunk  .from  glasses  of  the 
shop  keeper  on  a  bench  used  by  him  in 
a  mill  yard  some  fifteen  or  twenty  steps 
from  the  house  where  the  liquor  was 
sold.     Swan  v.  State,  11  Ala.  594. 

1.  People  V.  Cummerford,  58  Mich. 
328. 

FroMbited  Hours. — As  the  court  can- 
not enquire  into  the  business  and  the 
manner  of  keeping  licensed  houses, 
except  on  complaint  made  and 
an  opportunity  for  hearing  given  to 
the  'parties  licensed,  it  cannot  on 
petition  order  licensed  houses  to  be 
closed  at  a  certain  hour  of  the  night. 
Petition   of  Bedford,  2  Pa.  County  Ct. 

85- 

2.  State  f.  Deusting,  33  Minn.  102; 
s.  c,  53  Am.  Rep.  12.  See  State  f. 
Adamson,  14  Ind.  296;  State  v.  Rein- 
hartz,  69  Iowa  224;  Com.  v.  Kimball, 
41  Mass.  (24  Pick.)  366;  s.  u.,  3sAm. 
Dec.  326;  State  v.  Freeman,  27  Vt. 
520. ' 

3.  Reynolds  v.  State,  73  Ala.  3;  State 
V.  Standish,  37  Kan.  643;  State  w.  Jones, 
39  Vt.  370. 

Thus  a  person  cannot  be  convicted, 
under  the  Kansas  Prohibitory  act  of 
1881,  §  16,  for  keeping  in  his  house  or 
store,  or  in  a  wareroom  thereof,  intoxi- 
cating  liquor   for   his  own  use,  or  for 
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defence  to  give  intoxicating  liquors  to  an  adult  person,  not  intoxi- 
cated nor  in  the  habit  of  becoming  intoxicated,  when  such  gift 
is  without  any  consideration  received  or  expected  in  return  and 
without  subterfuge  or  attempt  to  evade  the  provisions  of  the 
statute.^ 

Evidence  to  prove  a  sale  or  from  which  a  sale  may  be  inferred 
will  not  sustain  a  conviction  upon  a  charge  of  giving  away  intoxi- 
cating liquor.^ 

19.  Sales  to  Informers. — Where  for  the  purpose  of  apprehending 
an  offender  under  the  excise  law  and  bringing  him  to  justice,  a 
board  of  excise  commissioners  employs  and  pays  informers  and 
witnesses  to  go.  upon  the  premises  of  the  accused  and  purchase 
and  drink  spirituous  liquor  thereon,  the  seller  violates  and  becomes 
liable  to  the  penalty  where  he  has  no  license  from  the  board  of 
excise  to  protect  him.^ 

20.  "Screen  Law." — A  statute  relating  to  the  use  and  manage- 
ment of  premises  for  the  sale  of  liquors  which  expressly  intends 
that  an  unobstructed  view  of  the  premises  shall  at  all  times  be  ob- 
tained by  persons  outside  and  is  addressed  to  the  licensee  only, 
forbidding  him  to  do  or  to  permit  to  be  done  the  prohibited  act, 
renders  him  liable  whether  the  screen  is  interposed  by  himself  in 
person  or  by  an  agent  left  by  him  in  charge  of  his  business.*  The 
prohibition  against  the  licensee's  maintaining  upon  the  licensed 
premises  used  by  him  for  the  sale  of   intoxicating  liquors,  any 


giving  the  same  away,  provided  such 
giving  avfay  is  not  done  as  a  shift  or 
device  to  evade  the  provisions  of  the 
act.    State  v.  Standish,  37  Kan.  643. 

But  the  gratuitous  furnishing  of  in- 
toxicating liquor  to  musicians  employed 
by  the  inn  keeper  on  the  occasion  of  a 
dance  at  his  house,  was  held  to  be  an 
offence  under  the  statute.  State  v. 
Jones,  39  Vt.  70. 

And  an  inn  keeper  gratuitously  fur- 
nished whiskey  three  times  .at  his  bar 
to  his  domestic  servant,  who  on  each 
occasion  had  been  sitting  up  late  at 
night  in  performance  of  his  duties. 
Held,  that  this  was  not  a  violation  of 
the  statute  regulating  traffic  in  intoxi- 
cating liquors  (Gen.  Sts.,  ch.94).  State 
•v.  Jones,  39  Vt.  370. 

1.  State  ti.  Hutchins,  74  Iowa  20. 

2.  Harvey  ?'.  State,  So  Ind.  142. 

3.  Onondaga  Commissioners.  v. 
Backus,  29  How.  (N.  Y.)  Pr.  33. 

4.  Com.  V.  Kelley,  140  Mass.  441. 
See  Com.  v.  Ferden,  141  Mass.  28; 
Com.  V.  Rourke,  141  Mass.  321. 

Neglect  to  keep  closed  a  door  at  tlie 
rear  of  a  saloon,  opening  upon  a  drive- 
way from  the  street,  is  a  violation  of  a  li- 
cense requiring  that  all  entrances  other 
than  those  from  the  public  street  be  per- 
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manently  closed.  Com.  v.  Ferden,  141 
Mass.  28. 

The  words  "no  such  license,''  in  the 
Massachusetts  Pub.  Sts.,  ch.  100,  §  12, 
prohibiting  the  maintenance  of  screens 
or  other  obstructions  upon  premises 
licensed  for  the  sale  of  intoxicating 
liquors,  refer  to  every  licensee,  and  not 
merely  to  one  who  has  been  required 
by  the  licensing  board  to  remove  screens 
or  other  obstructions.  Commonwealth 
V.  Rourke,  141  Mass.  321. 

A  license  for  the  sale  of  intoxicating 
liquors  contained  the  following  clause! 
"The  licensee  is  required  to  close  per- 
manently all  entrances  to  the  licensed 
premises  other  than  those  from  the  pub- 
lic street  or  streets  upon  which  such 
premises  are  located."  The  licensed 
premises  were  a  saloon  thirty  feet  deep, 
with  a  door  fronting  on  the  street  upon 
which  the  premises  were  located,  and 
opening  into  the  saloon;  and  there  was 
another  door,  which  was  put  in  at  the 
time  the  building  was  constructed,  at 
the  rear  of  the  saloon,  opening  upon  a 
driveway  from  the  street  to  the  rear, 
and  which  was  not  kept  closed.  Held, 
that  these  facts  constituted  a  violation 
of  the  license.  Commonwealth  v.  Fer- 
den, 141  Mass.  28. 
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screen  or  partition  does  not  apply  to  leaving  in  statu  quo  the  walls 
of  the  several  premises  contemplated  by  the  license  as  remaining 
distinct.^  The  maintenance  of  curtains  in  windows  or  elsewhere 
so  as  to  interfere  with  the  view  of  the  interior  of  a  building  is  a 
violation  of  the  license  under  a  statute  prohibiting  the  use  of 
screens,  and  the  like,  irrespective  of  the  purpose  for  which  the 
curtains  are  maintained.* 

21.  Iiabel. — A  statute  providing  that  "it  is  desired  and  required 
that  all  and  every  grower,  manufacturer,  trader,  holder,  or  bottler 
when  selling  or  putting  up"  a  specified  liquor  "shall  plainly  sten- 
cil, brand,  or  have  painted  where  it  will  be  plainly  seert,  first,  the 
quality  of  the  liquor,  and  second,  his  name  or  the  firm's  name 


1.  Com.  V.  McGrath,  140  Mass.  296; 
Com.  V.  Donahue,  140  Mass.  450,  ».; 
Com.  V,  Flannery,  140  Mass.  450,  «.; 
Com.  V.  Sansville,  140  Mass.  450,  n. 
See  Com.  v.  Kane,  143  Mass. 92;  Com. 
V.  Barnes,  140  Mass.  447;  Shultz  -u. 
Cambridge,  38  Ohio  St.  659. 

The  screen  law  is  not  violated  by 
maintaining  a  partition  between  a  front 
and  rear  room  where  a  license  is  to  sell 
both  in  the  front  room  and  rear  room, 
although  such  wall  obstructs  the  view 
into  the  rear  room.  Com.  v.  Barnes, 
140  Mass.  447. 

In  an  ordinance  prohibiting  saloon 
keepers  from  permitting  at,  in  or  about 
the  doors,  windows,  openings  or  in  the 
interior  of  their  saloons,  "anj'  blind, 
screen,  painted  or  frosted  glass,  shade, 
curtain  or  other  device,"  the  words 
"other  device"  do  not  embrace  a  board 
partition  between  different  rooms  of  a 
building,  such  partition  extending  from 
floor  to  ceiling,  fastened  in  the  usual 
manner,  and  intended  bj  the  owner, 
when  he  placed  it  in  the  building,  as  a 
permanent  accession  to  the  realty. 
Shultz  V.  Cambridge,  38  Ohio  St.  659. 

Upon  a  complaint  charging  the  de- 
fendant with  the  violation  of  the  screen 
law,  where  it  appears  that  there  was  a 
door  opening  from  a  bar  room  to  a  room 
in  front,  the  windows  of  which  were  cov- 
ered by  curtains  cutting  off  a  view  of  en- 
trance to  the  bar  room,  in  the  absence 
of  evidence  that  there  was  another 
entrance  to  the  bar  room  from  the  out- 
aide,  or  that  there  was  no  door  between 
the  bar  room  and  the  room  in  front,  it 
will  be  assumed  that  the  entrance  to  the 
bar  room  was  from  the  front  room,  and 
the  maintenance  of  the  curtains  in  the 
latter,  cutting  off  a  view  of  the  usual 
entrance  to  the  bar  room  constitutes  a 
violation  of  the  license,  and  renders  it 
void.     Com.  v.  Kane,  143  Mass.  92. 


2.  Com.  V.  Moore,  145  Mass.  244. 
.See  Hussey  v.  State,  69  Ga.  54;  Com. 
V.  Kane,  143  Mass.  92;  Com.  v.  Wor- 
cester, 141  Mass.  58;  Com.  v.  Casey, 
134  Mass.  194;  Com.  v.  Auberton,  133 
Mass.  404. 

A  statute  prohibiting  the  use  of 
screens  being  so  placed  as  to  interfere 
with  'a  view  of  the  interior  of  the  prem- 
ises,' is  violated  by  the  placing  of  a  cur- 
tain which  interferes  with  any  part  of 
the  interior,  whether  such  part  is  used 
for  the  sale  of  liquors  or  not.  Com.  v. 
Worcester,  141  Mass.  58. 

Wbere  a  bar  room  was  tlie  middle  of 
a  building  and  the  defendant  does  not 
show  that  there  was  any  entrance  to 
the  front  room  from  outside  or  that 
there  was  any  door  between  the  front 
room,  which  had  an  entrance  upon  the 
public  street,  and  the  bar  room,  it  will 
be  assumed  that  the  entrance  to  the  bar 
room  was  from  the  front  room,  and  the 
maintenance  of  curtains  or  screens  cov- 
ering the  windows  of  the  front  room, 
which  was  used  as  an  office,  cigar  store 
and  eating  room,  will  render  a  license 
for  keeping  the  bar  room  void.  Com.w. 
Kane,  143  Mass.  92. 

Closing  Bar  on  Sunday  by  Canvas 
Curtain. — In  the  case  of  Hussey  v. 
State,  69  Ga.  54,  the  defendant  occupied 
one  floor  of  a  house.  In  the  front  room 
he  had  his  OflHce  on  one  side  and  a  bar 
on  the  other.  In  the  rear  room  there 
was  a  restaurant  and  there  was  a  door 
between  the  two  rooms.  The  door  on 
the  street,  which  furnished  access  to  the 
front  room,  was  sd  kept  that  a  visitor 
had  only  to  push  it  in  order  to  pass  into 
the  front  room  and  through  it  into  the 
restaurant;  the  counter  where  drinking 
was  ordinarily  done  was  covered  and 
concealed  on  Sunday  by  a  canvas 
reaching  from  the  ceiling  to  the  floor, 
on  which  appearing  the  announcement 
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as  the  case  may  be,  on  label  of  bottle  or  package,"  is  said  to  be 
merely  directory  and  no  punishment  can  be  iriflicted  for  selling 
without  such  label  or  brand  or  the  label  furnished  in  lieu  thereof 
by  the  State. » 

22.  Seller  Hot  Protected  by  United  States  License  or  Payment  of 
Revenue  Tax. — -The  payment  of  a  United  States  revenue  tax  and 
the  procurement  of  United  States  license  by  a  retail  liquor  dealer 
is  no  defence  to  an  indictment  under  a  State  statute  for  selling 
without  a  State  license.^ 

23.  Keeping  Statement  and  Making  Report  of  Manufacture  and  Sale. 
— Under  a  statute  concerning  the  manufacture  and  sale  of  spirit- 
uous and  intoxicating  liquor,  among  other  things,  requiring  a  tab- 
ular statement  of  sales  to  be  kept  in  which  shall  be  entered  the 
date  of  sale,  name  of  purchaser,  etc.,  although  no  tabular  state- 
ment is  kept  as  prescribed  by  such  statute,  yet  if  the  manufactur- 
er's or  seller's  books,  kept  in  the  usual  course  of  business,  contains 


"Bar  closed."  Visitors  passed  into  the 
restaurant  and  liquor  was  there  fur- 
nished for  them  and  drunk.  The  court 
held  that  it  made  no  difference  whether 
the  bar  was  open  or  hid  if  liquor  was 
retailed  in  the  restaurant  and  the  tip- 
pling was  done  there. 

Screens  Obstructing  View  on  the 
Lord's  Day. — A  statute  providing  that 
no  licensee  shall  maintain  or  permit  to 
be  maintained  upon  any  premises  used 
by  him  for  the  sale  of  spirituous  or  in- 
toxicating liquors,  under  the  provisions 
of  his  license,  any  screen,  blind,  shutter, 
or  other  obstruction,  in  such  a  way  as 
to  interfere  with  the  business  conducted 
upon  the  premises  or  with  the  view  of 
the  interior  of  the  premises,  applies  to  a 
licensee  who  maintains  such  shutter 
upon  his  premises  on  the  Lord's  day, 
although  he  is  prohibited  from  and  is 
not  in  fact  carrying  on  business  on  that 
day.  Com.  v.  Casey,  134  Mass.  194; 
Com.  V.  Auberton,  133  Mass.  404. 

1.  Ex  parte  Kohler,  74  Cal.  38. 

2.  Pierson  v.  State,  39  Ark.  219; 
Block  XK  Jacksonville,  36  111.  301 ;  State 
■V.  McCleary,  17  Iowa  44;  State -w.  Car- 
ney, 20  Iowa  82;  State  v.  Stutz,  20  Iowa 
488;  State  V.  Baughman,  20  Iowa  497; 
Com.  V.  Thornily,  88  Mass.  (6  Allen) 
445;  Com.  V.  O'bonnell,  90  Mass.  (8 
Allen)  548;  Com.  v.  Holbrook,  92 
Mass.  (10  Allen)  200;  Com.  v.  Keenan, 
93  Mass.  (II  Allen)  262;  Com.  -u.  Mc- 
Namee,  113  Mass.  12;  Com.  v.  Owens, 
114  Mass.  252;  Com.  v.  Aaron,  114 
Mass.  255;  Com.  v.  Dowdican,  114 
Mass.  257;  Com.  v.  Dowling,  114 Mass. 
259;  Com.  V.  Burke,  114  Mass.  261; 
Com.  V.  Sanborn,   1 16  Mass.  61 ;    State 


V.  Funk,  27  Minn.  318;  Boj'd  v.  State, 
12  Lea  (Tenn.)  687;  Com.  v.  Sheckles, 
78  Va.  36;  McGuire  v.  Massachusetts, 
70  U.S.  (3Wall.)382;  bk.  18,  L.ed.  164. 

A  license  granted  under  the  United 
States  statute  does  not  authorize  the 
sale  of  intoxicating  liquors  in  viola- 
tion of  the  statutes  of  the  state,  although 
such  sale  is  only  incidental  to  the 
salesman's  business.  State  v.  McClea- 
ry, 17  Iowa  44;  Com.  v.  Thornily,  88 
Mass.  (6  Allen)  445;  Com.  v.  O'Don- 
nell,  90  Mass.  (8  Allen)  548. 

Sale  on  Water. — A  United  States  li- 
cense to  sell  liquor  is  no  excuse  for  the 
sale  in  violation  of  the  state  law  on  land 
or  water.  Pierson  v.  State,  39  Ark. 
219. 

It  is  said  by  the  supreme  court  of 
Tennessee,  in  the  case  of  Boyd  v.  State, 
12  Lea  (Tenn.)  687,  that  it  is  no  defence 
to  an  indictment  for  selling  liquor  in 
less  quantity  than  a  quart  without  first 
having  obtained  a  license  under  the 
laws  of  the  State,  or  for  selling  an  in- 
toxicating beverage  within  four  miles 
of  an  incorporated  institution  of  learn- 
ing, that  the  sale  was  made  in  a  steam- 
boat while  under  way  in  the  Cumberland 
river,  and  that  the  defendant  had  paid 
the  special  tax  and  taken  out  a  license 
as  a  retail  liquor  dealer  as  required  by 
the  laws  of  the  United  States.  And  it 
is  said  by  the  supreme  court  of  Vir- 
ginia in  the  case  of  Com.  v.  Sheckles,  78 
Va.  36,  that  liquor  cannot  without  li- 
cense obtained  in  accordance  with  the 
laws  of  this  State  be  lawfully  sold 
therein,  either  on  land  or  on  board  of  a 
vessel,  although  the  seller  may  have 
obtained   from  the  United  States  gov- 
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the  same  entries  as  those  required  in  the  tabular  statement,  this 
will  constitute  a  substantial  compliance  with  the  law  and  the  sale 
will  be  valid.* 

A  statute  providing  for  monthly  returns  to  be  made  of  liquor 
bought  and  sold  has  been  said  to  include  liquors  sold  on  prescrip- 
tion.* 

VI.  Indictment,  Complaint,  Trial,  etc. — 1.  Jurisdiction.— a. 
Generally. — It  has  been  said  that  proceedings  under  the  liquor 
law  for  a  violation  of  the  provision  against  selling  intoxicating 
liquor,  are  not  criminal  proceedings,  and  that  the  statutory 
provisions  as  to  the  general  jurisdiction  does  not  operate  as  a 
limit  to  their  jurisdiction  as  expressly  given  under  the  liquor  law; 
and  the  jurisdiction  thus  conferred  is  within  constitutional  limits.* 

b.  Of  Police  Courts. — In  some  of  the  States  police  courts 


eminent  a  special  tax  stamp  therefor, 
it  being  expressly  provided  by  section 
3243  of  the  U.  S.  Revised  Statutes  that 
persons  holding  such  stamps  shall  not 
be  exempt  from  any  penalty  imposed 
by  the  laws  of  any  State  for  carrying  on 
the  trade  within  its  limits. 

1.  Barnard  v.  Houghton,  34  Vt.  264. 

Where  the  form  of  the  tabular  state- 
ment, given  in  the  statute,  contained 
one  entry,  "purpose  of  sale,"  but  the 
tenth  section  of  the  law  providing  for 
the  sale  by  manufacturers  did  not  even 
contain  a  provision  requiring  such  an 
entry,  it  was  held  that  the  form  given  in 
the  statute  could  not  be  considered  as 
adding  a  new  requirement  to  the  stat- 
ute.    Barnard  v.  Houghton,  34  Vt.  264. 

Return  tty  Ofttcers  Mandatory. —  A 
statute  requiring  returns  of  liquor  manu- 
facturers to  be  made  to  a  designated 
officer  at  a  designated  time  is  mandatory 
and  not  directory.  State  -u.  McEntee, 
68  Iowa  381.  See  Abbott -y.  Sartori,  57 
Iowa  656. 

However,  it  is  said  in  Abbott  v.  Sar- 
tori,  57  Iowa  656,  that  the  provisions  of 
section  1537  of  the  Iowa  Code,  requir- 
ing every  person  having  a  permit  to 
sell  intoxicating  liquors  shall  make  a 
return  of  his  sales  on  the  last  Saturday 
of  each  month,  as  to  the  time  of  filing 
the  return,  are  not  mandatory.  The 
statute  is  so  far  directory  as  to  author- 
ize the  return  to  be  filed  at  any  time 
before  an  action  is  commenced  for  the 
recovery  of  the  statute  penalty. 

Same — "Retailer." — Under  a  statute 
requiring  constables  to  make  returns  by 
retailers  of  liquors  the  word  "retailer" 
cannot  be  construed  with  reference  to 
druggists  as  such.  Com.  v.  Porter,  10 
Phila.  (Pa.)  217;  31  Leg.  Int.  398. 

A  city  ordinance  making  it  the  duty 


of  the  city  marshal,  on  the  first  day  of 
every  month,  to  ascertain  and  report  to 
the  city  council-the  names  of  all  persons 
engaged  in  the  liquor  traffic,  giving  their 
place  of  business,  whether  licensed  or 
unlicensed,  and  to  make  complaint 
against  all  persons  selling  liquor  with- 
out license,  apply  to  all  persons  en- 
gaged in  the  liquor  traffic,  and  it  is 
the  duty  of  the  marshal  to  comply 
with  the  requirements  of  the  ordi- 
nance without  reference  to  the  quantity 
of  the  liquors  sold  at  each  sale  by  per- 
sons engaged  in  the  traffic.  State  v. 
Cummings,   17  Neb.  311. 

Erroneous  Return. — A  statute  provid- 
ing that  any  person  holding  a  permit  to 
sell  liquors  shall,  on  failure  to  make  a 
true  monthly  return,  forfeit  a  specified 
sum  for  the  offence,  it  is  no  defence  in 
an  action  to  recover  the  forfeiture  that 
the  return  was  false  through  error  and 
mistake.  State  v.  Chamberlin,  74  Iowa 
266. 

2.  State  V.  Chamberlin;  74  Iowa  266. 
Compare  Com.  v.  Porter,  10  Phila. 
(Pa.)  217;  31  Leg.  Int.  398. 

Sale  Toy  Registered  Fbarmacistd. — 
A  sale  of  intoxicating  liquors  by  a  reg- 
istered pharmacist  holding  a  permit  is 
not  rendered  criminal  by  the  fact  that 
he  fails  to  make  to  the  county  auditor 
the  report  required  by  law,  or  by  the  fact 
that  he  sells  at  a  greater  profit  than  the 
law  allows.  State  v.  Von  Haltschu- 
herr,  72  Iowa  541,  34  N.  W.  323. 

3.  Matter  of  Buddington,  29  Mich. 
472. 

It  is  said  in  the  case  of  State  v.  Ar- 
len,  71  Iowa  216,  that  under  the  Iowa 
code  (sections  1544  to  1547),  providing 
that  the  proceedings  may  be  instituted 
before  justices  of  the  peace  for  the  seiz- 
ure,    condenination     and     destruction 
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have  jurisdiction  of  offences  against  statutes  regulating  keeping  a 
liquor  nuisance.^ 

c.  Of  Justices'  Courts.— In  many  of  the  States  a  justice  of  the 
peace  has  jurisdiction  of  violations  of  laws  regulating  trafific  in  in- 
toxicating liquors.* 

d.  Of  Common  Pleas,  Municipal  and  Superior  Courts. — 
In  some  of  the  States  the  common  pleas  courts  have  jurisdiction 
of  the  offence  of  being  a  common  retailer  of  intoxicating  liquors 
without  license,  and  of  other  offences  prosecuted  by  indictment 
committed  against  the  statutory  provisions  regulating  trafific  in  in- 
toxicatingliquor,^  in  others  the  superior  courts,*  municipal  courts,^ 
and  mayor  courts.® 

e.  Of  Circuit  AND  District  Courts. — In  other  States  thecir- 
,cuit  and  district  courts  have  either  exclusive  or  concurrent  jurisdic- 
tion to  try  and  punish  all  offences  against  laws  regulating  trafific  in 
and  sale  of  intoxicating  liquors.' 

2.  Form  and  Nature  of  Proceedings  and  Prosecutions  Generally. — In 
some  cases  a  prosecution  for  violation  of  the  liquor  law  may  be  by 
civil  action  or  by  complaint  in  criminal  form,^  but  in  the  majority 
of  the  States  such  prosecution  is  by  indictment  or  criminal  in- 
formation.® 


of  intoxicating  liquors  kept  for  sale  in 
violation  of  the  law;  such  proceedings 
are  a  criminal  action  and  the  jurisdic- 
tion of  the  justices  is  not  affected  by 
the  value  of  the  liquors  to  be  seized.  Cit- 
!n^State». Intoxicating  Liquors, 4oIovifa 
95;  Bryan  v.  State,  4  Iowa  349;  Santo 
V.  State,  2  Iowa  165.  Coinfare  Sulli- 
van V.  City  of  Oneida,  61  111.  242. 

1.  Com.  V.  Ring,  iii  Mass.  427.  See 
Com.  V.  Ballou,  124  Mass.  26,  28;  Com. 
V.  Lambert,  94  Mass.  (12  Allen)  177. 
Compare  Com.  v.  Griffin,  105  Mass. 
185;  Com.  V.  Carr,  77  Mass.  (11  Gray) 

463- 

2.  See  Barnes  v.  State,  19  Conn. 
398;  Hamilton  v.  Carthage,  24  111.  22; 
State  V.  Arlen,  71  Iowa  216;  State  v. 
Knowles,  57  Iowa  669;  Osborn  v.  Sar- 
gent, 23  Me.  527;  Com.  v.  Golding,  8b 
Mass.  (14  Gray)  49;  Com.  v.  Rowe,  80 
Mass.  (14  Gray)  47;  Com. -y.  Murphy, 
77  Mass.  (II  Gray)  53;  Faulks  v.  Peo- 
ple, 39  Mich.  200;  State  v.  Passaic,  42 
N.J.  L.  (13  Vr.)  87;  State  v.  Nutt,  28 
Vt.  598;  Ex  parte  Tracy,  25  Vt.  93. 
Compare  State  v.  Peck,  32  Vt.  172. 

Penalties  and  Costs  May  Exceed  Limit 
of  Jurisdiction. — In  Michigan,  justices 
of  the  peace  have  jurisdiction  of  the 
offence  of  selling  intoxicating  liquor  to 
minors,  although  the  sum  of  the  pen- 
alty and  the  costs  exceed  the  amount  to 
which  they  are  limited  in  ordinary 
cases.  Faulks  v.  People,  39  Mich.  200. 
See  Barnes  v.  State,  19  Conn.  398. 


3.  State  V.  Stinson,  17  Me.  154. 

4.  State  V.  Hollingsworth,  100  N. 
Car.  535. 

5.  See  Com.  v.  Murray,  144  Mass. 
170;  State  V.  Emery,  98  N.  Car.  768. 

The  offence  of  Iceeping  intoxicating 
liquors  with  intent  to  sell  the  same 
unlawfully,  being  under  the  degree  of 
felony,  is  within  the  jurisdiction  of  the 
municipal  court  of  the  city  of  Boston, 
which  has  by  statute  original  criminal 
jurisdiction  of  all  crimes  under  the  de- 
gree of  felony,  except  conspiracy  and 
libels,  and  cases  where  a  prosecution  by 
indictment  or  information  is  required 
by  law  (Mass.  Pub.  Stat.,  ch.  154,  § 
50) ;  provisions  of  statute  for  the  prose- 
cution by  indictment,  unless  otherwise 
especially  provided  by  law,  of  all  fines 
or  forfeitures  recovered  in  criminal 
prosecutions,  having  no  application  to 
the  fine  imposed  as  a  punishment  for 
the  offence.  Com.  v.  Murray,  144  Mass. 
170. 

6.  Santo  V.  State,  2  Iowa  165. 

7.  See  Lichtenstein  v.  State,  5  Ind. 
162;  Com.  V.  Hersey,  144  Mass.  297; 
State  V.  Bach,  36  Minn.  234;  State  v. 
Kobe,  26  Minn.  148;  Agin  v.  Heyward, 
6  Minn,  no  (Gil.  53);  Eckharti".  State, 
5  W.  Va.  515. 

8.  Ricker  Petitioner,  32  Me.  37. 

9.  See  Part  of  Lot  294  v.  State,  i 
Iowa  507;  Overshiner  v.  Com.,  2  B. 
Mon.  (Ky.)  344;  State  v.  HoUin,  12 
La.  An.  677;   Harper  v.  State,  7  Ohio 
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3.  Venue.  1 

4.  Limitations.^ 

5.  Bar  by  Former  Prosecution  or  Pendency.* 

6.  Prosecutor. — Prosecutions  for  violations  of  the  liquor  law  are 
required  to  be  in  the  name  of  the  State  in  some  jurisdictions,*  but 
in  other  jurisdictions  the  prosecution  may  be  by  the  mayor  or  al- 
dermen of  the  city,^  by  special  constable^,  or  agent,''  appointed  to 
make  complaints  and  prosecute  for  violations  of  the  liquor  laws,* 
or  by  private  persons.^ 

7.  Indictment  or  Complaint^"— a.  General  Matters  as  to 
Form  and  Requisites. — Where  no  form  of  complaint  in  prose- 
cutions for  the  violation  of  the  laws  regulating  the  sale  of  intoxicat- 
ing liquors  is  provided  by  statute,  the  common  law  form  must  be 
St.  73;  Haines  v.  State,  7  Tex.  App.  5.  Portland  -o.  Rolfe,  37  Me.  400;, 
30.  Com.  V.  Murphy,  140  Mass.  440,  note. 


Tn  State  v.  Hollin,  12  La.  An.  677,  it 
is  said  that  the  proceedings  against  a 
person  for  retailing  spirituous  liquors 
without  previously  obtaining  a  licence, 
should  be  by  indictment  and  not  by 
civil  suit. 

In  some  of  the  States  the  prosecution 
may  be  commenced  by  an  indictment 
without  a  previous  preliminary  exami- 
nation before  the  mayor  or  justice. 
Harper  v.  State,  7  Ohio  St.  73. 

Suit  to  Enforce  Forfeiture. — It  is  said 
in  Com.  V.  Newell,  71  Mass.  (5  Gray) 
76,  that  a  complaint  in  which,  under 
the  statute,  the  forfeitures  for  single' 
sales  of  intoxicating  liquors  may  be  re- 
covered, is  a  complaint  in  a  criminal 
process,  and  need  not  purport  to  be 
made  in  the  name  of  any  city  or  town, 
although  the  statute  under  which  the 
suit  is  brought  gives  as  a  concurrent 
remedy  an  action  by  debt  in  the  name 
of  the  city  or  town  where  the  offence 
was  committed,  and  provides  that  the 
forfeiture  so  recovered  shall  go  to  the 
town  where  the  convicted  party  resides. 

1.  See  Indictment,  vol.  10;  as  to 
Venue,  see  Criminal  Procedure, 
vol.  4,  p.  736;  as  to  Change  of 
Venue,  see  that  title,  vol.  3,  p.  90,  and 
Criminal  Procedure,  vol.  4,  p.  818. 

2.  See  Criminal  Procedure,  vol. 
4,  p.  784. 

3.  See,  for  a  full  discussion  of  this 
subject.  Jeopardy;  see  alsoCRiMiNAL 
Procedure,  vol.  4,  pp.  787  to  798. 

4.  Rogers  v.  Alexander,  2  Greene 
(Iowa)  443;   State  v.   Stinson,  17  Me. 

154- 
Ketalling  liquors  on  Sunday  is  one  of 

the  offences  for  which  an  indictment 
may  be  sent  in  without  a  prosecutor  in 
Tennessee.  Neideiser  v.  State,  6  Baxt. 
(Tenn.)  499. 


A  constaUe  appointed  by  a  justice  of 
the  peace  to  assist  peace  officers  "to 
seize  liquors,"  is  not  thei'eby  authorized 
to  select  an  attorney  to  prosecute  a 
case  under  the  prohibitory  liquor  law. 
Foster  v.  Clinton  County,  51  Iowa  541. 

It  is  said  in  Com.  v.  Murphy,  140 
Mass.  440,  note,  that  the  provisions  of 
most  statutes  requiring  the  mayor  and 
aldermen  of  cities  and  selectmen  of 
towns  to  prosecute  for  illegal  sales  of 
intoxicating  liquors,  is  merely  directory, 
and  any  other  citizen  may  enter  com- 
plaint for  the  violation  of  the  law. 

6.  State  V.  Carver,  12  R.  I.  285. 

7.  State  V.  Wolfarth,  42  Conn.  155. 

8.  In  State  v.  Wolfarth,  42  Conn. 
155,  it  is  said  that  an  agent  appointed 
to  prosecute  for  all  violations  of  law 
relating  to  the  sale  of  intoxicating  liq- 
uors, has  power  to  prosecute  for  of- 
fences committed  before  his  appoint- 
ment. 

Appointment  of  Attorneys  and  Depu- 
ties to  Prosecute. — In  the  case  of  the 
Board  of  Excise  v.  Sackrider,  35  N.  Y. 
104,  it  is  said  that  the  board  of  excise 
may  employ  an  attorney  to  conduct  in 
a  prosecution  commenced  by  such 
board,  but  cannot  give  general  au- 
thority to  commence  any  such  prosecu- 
tion at  his  discretion. 

It  is  said  that  under  statutes  regulat- 
ing the  unlawful  sale  of  intoxicating 
liquors,  a  prosecuting  attorney  is  au- 
thorized to  appoint  a  deputy,  and  such 
deputy  is  authorized  to  perform  all  the 
duties  of  his  principal,  including  signing 
of  the  indictment.  Stout  v.  State,  93 
Ind.  150. 

9.  See  Com.  v.  Murphy,  140  Mass. 
440,   note;    State    v.  Shortell,  93   Mo. 

123- 

10.  See  Indictment,  vol.  10. 
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followed.^  In  such  prosecutions,  it  seems  that  no  very  strict  con- 
formity between  the  information  and  the  prehminary  complaint 
is  necessary,  and  that  if  the  charge  is  substantially  the  same 
in  both,  the  information  will  not  be  quashed  on  the  ground  of 
variance.* 

b.  Allegations  as  to  Information  anb  Belief. — In  a  prose- 
cution for  the  illegal  sale  of  intoxicating  liquors  under  a  statute 
regulating  such  sale,  it  seems  that  an  allegation  that  the  complain- 
ant is  "credibly  informed  and  verily  believes"  or  "has  good  reason 
to  believe"  is  sufficient.^ 

c.  Clerical  Errors  and  Omissions. — The  general  rules  relat- 
ing to  clerical  errors  and  omissions  and  indictments  generally  which 
have  heretofore  been  set  out  fully*  are  applicable  to  indict- 
ments for  violations  of  laws  regulating  traffic  in  intoxicating 
liquors." 

d.  Conclusions. — An  indictment  under  local  option  or  gen- 
eral liquor  laws  is  sufficient  if  it  charges  the  offence  as 
"contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided."^ 

e.  Record.' — When  in  an  indictment  it  is  alleged  that  a  per- 
son sold  and  offered  and  exposed  for  sale  at  retail,  spirituous  liquous 
and  other  drinks,  and  the  record  shows  the  presentment  of  an  in- 
dictment for  "unlawfully  retailing,"  the  record  of  the  finding  of  the 
indictment  is  sufficient.^ 

/.  Signature  and  Endorsements. — The  signatures  and  en- 
dorsements upon  indictments  for  violation  of  the  liquor  law  are 
governed  by  the  same  rules  as  those  upon  indictments  for  any  other 
offence.^ 

1.  State  V.  Miles,  4  Ind.  577;  Com.  Dale,  3  Wis.  795.  Compare  In  re  Mor- 
V.  Ferden,  141  Mass.  28;  State  v.   Hig-     ton,  10  Mich.  208. 

gins,  53  Vt.  191.     See  Kern  v.  State,  7  4.   See  Indictment,  vol.  ib. 

Ohio  St.  411;  Miller  w.  State,  3  Ohio  St.  5.   Clerical    Errors   and  Omissions. — 

488.  Walter  v.  State,  105  Ind.  589;  State  v. 

The    Michigan     liquor    law   having  Clark,  3   Ind.  451;  Com.  v.  Burke,   15 

gone  verj  far  in  the  form   prescribed  Gray  (Mass.)  408;  State  ».  Whitney,  15 

therein  in  removing  the  requirements  of  Vt.  298;  State  v.  Rhodes,  2  Ind.  321. 

specific  averments,  the  courts  will  not  6.   Conclusions  in   Indictments. — See 

assume  that  the  door  was   intended  to  State  f.  Schilling,  14  Iowa  455;  State  t;. 

be  opened  any  wider  than  the  statute  Welch,  79   Me.  99;  Slynur  v.  State,  62 

allows;    and    a    declaration    which    is  Md.    237;    Com,    v.    Hoye,    11    Gray 

neither  a  good  common  law  declaration  (Mass.)    462;    Com.   v.  Keefe,  7  Gray 

nor  suflScient  under  either  the   general  (Mass.)    332;    Trost  *.   State,  64   Miss, 

statute  for  the  recovery  of  penalties  or  18S;  State  v.  Muse,  4  Dev.  &  Bat.   (N. 

the  specific  provision  of  this  particular  Car.)  L.  319.     See  also  Com.  v.  Howe, 

act,  cannot  be  sustained.     Benalleck  v.  13  Gray  (Mass.)  26;  State  v.  Miller,  24 

People,  31  Mich.  200.  Conn.  519. 

2.  Miller  v.  State,  3  Ohio  St.  475.  7.   See  Indictment,  vol.  10. 

3.  See  Byars  v.  City  of  Mt.  Ver-  8.  Tefft  v.  Com.,  8  Leigh  (Va.) 
non,  78  111.  11;  Deveny  v.  State,  47  Ind.  721;  State  v.  Chapman,  25  W.  Va.  408; 
208;  State  V.  Welch,  79  Me.  79;  Mow-  State  v.  Fitzpatrick,  8  W.  Va.  707. 

ery  V.  Camden,  49  N.  J.  L.   106;  Rob-        Identification  ty  Jurat. — See  Com.  v. 
ertson  v.  City  of  Lambertville,  38  N.     Mclvor,  117  Mass.  118. 
J.  L.  69;   State  V.  Tall,  56  Wis.  577;        9.  Signatures    and    Endorsements. — 
State  V.  Bilby,  21  Wis.  "204;  State  v.     See  Indictment,  vol.  10.  As  relating  to 
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g.  Verification  and  Jurat. — The  jurat  of  a  complaint  for  the 
violation  of  the  law  regulating  traffic  in  intoxicating  liquors,  signed 
by  the  complainant  and  certified  as  subscribed  and  sworn  to  before 
the  justice  of  the  court  issuing  the  warrant  thereon,  is  properly 
subscribed  and  sworn  to.^ 

h.  Allegations  as  to  Prior  Convictions  or  Acquittal 
— (i)  Miscellaneous  Matters. — An  indictment  for  the  violation  of 
the  provision  of  a  law,  regulating  the  traffic  in  intoxicating  liquors, 
need  not  aver  that  an  action  for  the  same  penalties,  has  not  been 
brought  by  any  other  complainant,  that  being  a  matter  of  defence;* 
and  under  a  charge  of  a  second  selling,  and  a  former  conviction, 
the  defendant  may  be  convicted  for  a  first  selling.*  However  the 
accused  cannot  be  charged  in  separate  counts  of  the  information  or 
indictment  for  a  first  and  second  offence,  or  a  second  and  third  ; 
but  any  number  of  charges  for  the  first,  or  the  second,  or  the  third 
offence,  may  be  brought  in  as  so  many  counts.* 

(2)  Necessity  of  Alleging  Number  of  Offences. — An  indictment 
for  the  violation  of  statutes  regulating  the  traffic  in  intojficating 
liquors,  should  state  whether  it  is  the  first  or  subsequent  offence, 
otherwise  the  imposition  of  the  punishment  provided  for  a  second 
or  subsequent  offence  will  be  erroneous.^  But  in  an  indictment 
for  maintaining  a  nuisance  for  keeping  a  place,  and  for  selling  there- 
in unlawfully,  intoxicating  liquors,  it  is  not  necessary  to  allege 
that  it  is  the  second  or  subsequent  offence.® 

(3)  Setting  Forth  Record.— In  a  complaint  or  indictment  for  a 
second  or  subsequent  offence,  for  selling  intoxicating  liquors,  tech- 
nical accuracy  is  not  required  in  setting  forth  the  record  of  the  for- 
mer conviction  for  a  similar  offence.' 

intoxicating  liquor  cases,  see  Harrison  subject  to  a  heavier  punishment  than 

v.'EAy,  120  111.  83;  State'  v.  Cottle,  15  the  first,  it  is  always  implied  that  such 

Me.  473;  Com.  v.  Intoxicating  Liquors,  second  offence  ought  to  be  committed 

140  Mass.  287;  Benalleck  v.  People,  31  after  a  conviction  for  the  first;   from 

Mich.  209;  State  v.  Glennon,  3   R.  I.  whence  it  follows  that  if  it  be  not  so  laid 

276;  State  V.  Perkins,  58  Vt.  722;  State  in  the  indictment,  it  shall  be  punished 

V.  Paddock,  24  Vt.  312.  only  as  the  first  offence.     Freethy  v. 

1.  Verification  and  Jurat. — Com.  -v.  Freethy,  42  Barb.  (N.  Y.)  641,  643; 
Peto,  136  Mass.  155;  Com.  v.  Intoxi-  People  v.  Butler,  3  Cow.  (N.  Y.)  347; 
eating  Liquors,  122  Mass.  8;  Com.  v.  Bish.  Stat.  Crimes  (2nd  ed.),  §  240; 
McGuire,  11  Gray  (Mass.)  459;  Com.  Dwar.  Stat.  (2nd  ed.)  643;  Hawkins 
V.  Dillane,  11  Gray  (Mass.)  67;  Fergu-  P.  C,  ch.  7,  ^  7. 

son  V.  People,  73  111.  559.  indictment  Under  Dram  Shop  Act. — 

2.  Com.  V.  Murphy,  68  Mass.  (2  It  is  said  in  State  v.  Muntz,  3  Kan. 
Gray)  510.  386,  that  it  is  not  necessary  to  allege  in 

3.  State  V.  Ensley,  10  Iowa  149;  State  an  indictment  under  the  Dram  Shop 
■V.  Conlin,  27  Vt.  318.  act  of  Kansas,  that  if  the  offence  is  a 

State  V.  Conlin,  27  Vt.  318.  second  offence  in  a  case  where  the  fine 

4.  State  V.  Leis,  11  Iowa  416.  is  less  than  one  hundred  dollars  in  order 

5.  Garvey  v.  Com.,  74  Mass.  (8  Gray)     to  give  the  court  jurisdiction. 

382;  Tuttle  V.  Com.,  68  Mass.  (2  Gray)  6.  State  v.  Howorth,  70  Iowa  157. 

505,  507;  Norton  v.  State,  65  Miss.  297;  7.   State    v.    Gorham,    65   Me.  270; 

State  V.  Small,  64  N.  H.  491;  Com.  v.  Stater/.  Wentworth,  65  Me.  234;  s.  c, 

Welsh,  2  Va.  Cas.  57.  20  Am.  Rep.  688;   State  -v.  Robinson, 

This  is  on  the  principle  that  where  a  39  Me.  150;  State  v.  Small,  64  N.  H, 

statute  makes  a  second  offence  a  felony,  491. 
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(4)  Describing  Time  or  Court. — In  an  indictment  for  a  second 
offence  in  violating  the  liquor  laws,  an  averment  of  conviction 
without  giving  any  information  of  the  time,  court,  or  county  in 
which  the  judgment  was  rendered,  is  insufficient. ^ 

(5)  Description  of  Offence  of  Which  Convicted,  etc. — An  allega- 
tion of  a  former  conviction  in  an  indictment  for  a  single  sale  of 
liquor,  that  at  a  specified  term  of  court,  the  defendant  was  convicted 
of  "selling  a  quantity  of  liquor,"  is  sufficient.**  In  a  complaint 
for  search  and  seizure,  an  allegation  of  a  former  conviction  aver- 
ring that  at  a  time  specified  the  defendant  was  convicted  of  "unlaw- 
fully keeping,  in  said  county,  intoxicating  liquors  with  intent  to  sell 
in  violation  of  law,"  is  sufficient.^ 

i.  Describing  Sales  and  Offences — (i)  Necessity — {a) 
Generally. — An  indictment  or  complaint,  although  in  the  form  pre- 
scribed by  statute,  must  define  an  offence  punishable  by  law,  or 
the  prosecution  cannot  be  maintained.* 

(V)  Charging  Unlawful  Sales,  etc. — An  indictment  for  a  viola- 
tion of  a  local  statute  prohibiting  the  sale  of  vinous  or  spirituous 
liquors  within  a  specified  territory  without  a  license,  is  sufficient 
if  it  charges  that  the  defendant  "did  sell  vinous  or  spirituous  liquors 
without  a  license  and  contrary  to  law."^  An  indictment  for  the 
violation  of  the  statute  by  selling  intoxicating  liquors,  as  agent 
for  another  person,  or  firm,  travelling  from  place  to  place, 
the  charge  must  be  made  positively  and  not  inferentially  ;* 
and  removing  intoxicating  liquors,  for  which  the  tax  is  not  paid, 
tea  place  other  than  a  distillery  warehouse,  and  concealing  the 
same,  is  good.' 

,  (f)  Sales  Without  License  or  Authority. — Under  a  statute  pro- 
hibiting the  sale  of  intoxicating  liquors  without  a  license,  an  in- 
dictment for  "unlawfully  retailing,"  is  good.  ^ 

1.  State  V.  Small.  64  N.  H.  491;  5.  Boon  w.  State,  69  Ala.  226;  Pow- 
State  T>.  Kennedy,  36  Vt.  563;  State  v.  ell  t".  State,  69  Ala.  10.  See  Byars  v. 
Conwell,  80  Me.  80;  State  -v.  Kennedy,  City  of  Mt.  Vernon,  78  111.  11;  State  v. 
56  Vt.  563;  State  V.  Adams,  64  N.  H.  Cottle,  15  Me.  473;  Com.  v.  Kendall, 66 
440.  Mass.  (12  Cush.)4i4;  Bush  f.  Republic 

2.  State  V.  Wyman,  80  Me.  117;  State  of  Texas,  i  Tex.  455. 

V.  Lashus,  79  Me.  504.  6.  State  v.  Higgins,  53  Vt.  191. 

3.  State  V.  Devine  (Me.),  13  Atl.  7.  United  States  v.  Nunnemacher,  7 
Rep.  128;   State   v.  Hawley    (Me.),  9     Biss.  C.  C.  129. 

Atl.  Rep.  620;  State  -v.  Welch,  79   Me.  8.  Ulmer     v.    State,    61     Ala.    208; 

99;  State  V.  Longleyj  79  Me.  52.  Higgins  v.  People,  69  111.  11;  Com.  v. 

In  State  v.  Longley,  79  Me.  52,   the  Turner,  4  B.  Mon.    (Ky.)  4;   Woods  v. 

court  distinguish  the  cases  of  State  v.  Com.,   i  B.   Mon.   (Ky.)  74;    Com.    v. 

Miller,    48    Me.     576;     and    State    v.  Kimball,  48  Mass.  (7  Mete.)  304;  Good - 

Learned,  47  Me.  426,  where  the  allega-  hue  v.  Com.,  46  Mass.    (5  Mete.)  553; 

tjon  was  that  the  respondent  had  the  State  v.    Mooty,  3   Hill   (S.    C.)    187; 

liquors,  intended,   it  may   be,   not  by  State  v.  Young,  5  Coldw.  (Tenn.)  51; 

bim,  but  some  other  person,  for  unlaw-  White  v.  State,  11  Tex.  App.  476;  State 

fill  sale,  for  which  he  would  not  be  re-  v.    Munger,    15    Vt.     290;     Com.    v. 

sponsible. ,  Hatcher,  6  Graitt.  (Va.)  667;  State  v. 

4.  State  V.  Learned,  47  Me.  426;  Chapman,  25  W.  Va.  408.  Compare 
Murphy  -u.  Montclair,  49  N.  J.  L.  (10  Hensley  v.  State,  6  Ark.  (i  Eng.)  252; 
Vr.)  673.  Merritt  v.   State,  19  Tex.    App.  435; 
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(d)  Keeping  for  Sale  with  Intent  to  Sell. — A  complaint  alleging 
that  the  defendant  did  keep  intoxicating  Hquors  with  intent  to 
sell  the  same  in  the  state,  to  be  used  as  a  beverage,  against  the 
statute,  etc.,  is  sufficient.^ 

(e)  Keeping  Place  for  Sale  ;  Nuisance. — An  indictment  alleging 
that  the  defendant  at  a  time  and  place  named  "did  keep  a  drink- 
ing house  and  tippling  shop  contrary  to  the  laws  of  the  statute," 
is  sufficient.*  And  an  indictment  charging  one  with  keeping  a 
building,"a  house  wherein  spirituous  liquors  are  sold, without  license 
to  be  drunk  in  and  about  the  same,  and  thereby  maintained  a  com- 
mon nuisance,  to  the  great  injury,"  etc.,  is  sufficient.* 

(y")  -Selling  on  Prohibited  Days  and  During  Prohibited  Hours. — 
Where  the  defendant's  license  is  conditioned  that  he  should  not 
sell  on  specified  days,  or  during  particular  hours,  an  indictment 
which  charges  simply  that  he  sold  intoxicating  liquors  without 
any  authority  therefor,  on  a  day  or  an  hour  named,  will  be  suffi- 
cient if  the  evidence  shows  that  the  sale  charged  was  made  on  a 
prohibited  day,  or  during  prohibited  hours.* 

(_§•)  Violation  of  Screen  Laws. — A  complaint  for  obstructing 
the  view  of  premises  where  liquor  is  sold,  under  license,  is 
sufficient  if  it  alleges  that  the  defendant  having  a  license  maintained 
curtains  and  shutters  in  the  room  named,  against  the  law.* 

(2)  Certainty  and  Particularity  —  {a)  General  Rules. — The 
same  general  rules  as  to  certainty  and  particularity  which  govern 
indictments  generally,  apply  in  cases  of  indictment  for  illegal  sale 
of  intoxicating  liquors.®  Under  an  indictment  for  the  illegal  sale 
of  intoxicating  liquors  while  the  respondent  is  entitled  to  a  speci- 
fication of  the  offence,  yet  the  character  of  the  specification,  in 
reference  to  extent  and  minuteness,  is  a  matter  of  discretion  of  the 
trial  court.' 

ip)  Sale  Without  License  or  Authority. — A  general  charge  in  an 
indictment  of  keeping  a  tippling  house,  or  otherwise  selling  liquor 
without  a  license,  is  good  f  but  if  by  any  addition  thereto  the  in- 

Eppstein  v.  State,  11  Tex.  App.  480;  4.  Com.  zi.  Chadwick,  142  Mass.  595; 

Munch  V.  State,  3  Tex.  App.  553.  People  v.  Baumann,  52  Mich.5S4. 

1.  See  State  v.  Hartwick,  49  Conn.  5.  Com.  v.  Keefe,  143  Mass.  467.  See 
loi;  Com.   V.   Keefe,    143  Mass.    467;  Com.  w.  Gibbons,  134  Mass.  197. 
Com.  V.  Sprague,  128  Mass.  75;  Com.  6.  See  Indictment,  vol.  10. 

V.  Byrnes,  126  Mass.  248;  Com.  v.  In-  7.    State  v.  Wooley,  59  Vt.  357.    See 

toxicating  Liquors,  86  Mass.  (4  Allen)  Boggus  v.  State,  78  Ala.  26;  Devine  v. 

593;    State  V.  Murphy,  15  R.  I.  543.  State,  4  Iowa  443;   State  v.  Bacon,  41 

2.  Overshiner  v.  Com.,  2  B.  Mon.  Vt.  526;  s.  c,  98  Am.  Dec.  616;  State  t^ 
(Ky.)  344;  State  v.  Collins,  48  Me.  Muntz,  3  Kan.  3S3;  torn.  v.  Rowe,  14 
217;  State  V.  Casey,  45  Me.  435;  State  Gray  (Mass.)  47;  Com.  v.  Burding,  11 
V.  Crabtree,  27  Mo.  232.     See   Hinter-  Cush.  (Mass.)  506. 

raeister  v.  State,  i  Iowa  loi;  Com.  v.  8.  Morrison  v.  Com.,  7  Dana  (Ky.) 

Wright,  94  Mass.  (12  Allen)  190.  218.     See  Anderson  v.  People,  63  111. 

3.  State  V.  Freeman,  27  Iowa  333;  53;  Frankfort  v.  Aughe,  114  Ind.  77, 
State  t;.  Welch,  79  Me.  99.  See  Shill-  600;  Mullen  w.  State,  96  Ind.  304;  State 
ing  ■u.  State,  5  Ind.  443;  Com.  i'.  Clark,  -y.  Graeter,  6  Blackf.  (Ind.)  105;  State 
145  Mass.  251;  Com.  v.'  Wright,  94  t-.  Stinson, 17  Me.  154;  Com. f.  Leonard, 
Mass.  (12  Allen)  190;  Com.  v.  Daven-  49  Mass.  (8  Mete.)  530;  State  v.  Cox, 
port,  84  Mass.  (2  Allen)  299.  29M0.475;  Stated".  Downer,  21  Wis. 274. 
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dictment  specifies  the  facts  and  they  do  not  amount  to  the  offence 
charged,  the  indictment  is  bad.* 

(c)  As  to  Payment  of  Special  Tax. — An  indictment  for  selHng 
Hquor  without  paying  the  special  tax  prescribed  by  statute,  must 
state  the  particular  tax,  whether  State  or  county,  that  has  not  been 
paid,*  but  need  not  allege  a  specific  sale  or  sales,  or  giving  away, 
it  being  sufficient  if  it  alleges  that  the  accused  was  engaged  in  the 
business  of  selling,  or  offering  for  sale.* 

(ct)  Sales  on  Prohibited  Days  and  During  Prohibited  Hours. — 
An  indictment  for  keeping  open  a  tippling  house  on  the  Sabbath 
day,  need  not  allege  and  it  need  not  be  proved  on  the  trial,  that 
the  defendant  sold  liquor,  or  that  the  keeping  open  of  his  shop 
was  a  nuisance  or  hurtful  to  the  neighborhood,  in  respect  to  morals 
or  otherwise.*  It  is  thought  that  an  indictment  for  keeping  open 
a  bar  room  on  an  election  day,  need  not  allege  what  the  election 
was  for,  but  merely  aver  that  the  election  was  held.^ 

(e)  Sale  to  Minors. — A  complaint  for  selling  intoxicating  liquors 
to  a  minor  contrary  to  law,  need  not  allege  that  the  defendant  was 
licensed,®. had  previous  notice,'''  or  that  the  sale  was  made  for 
the  minor's  own  use,  or  the  use  of  his  parents,  or  for  the  use  of 
any  other  person.^ 

(/)  Sale  to  Drunkards,  etc. — An  indictment  for  selling  intoxi- 
cating liquors  to  one  who  is  in  the  habit  of  getting  intoxicated, 
must  allege  that  the  habit  existed  at  the  time  of  the  sale.^ 

(^)  Scde  by  Druggists. — An  information  or  indictment  for  the 
illegal  sale  of  liquors,  by  a  druggist  need  not  aver  whether  the  sale 
by  the  druggist  was  at  retail  or  wholesale  ;*•'  but  where,  to  consti- 
tute the  offence  the  indictment  attempts  to  charge  the  druggist 

Thus  it  has   been  held  that  it  is  not  3.  People   v.  Breidenstein,  65   Mich, 

necessary  to  aver    that  defendant   re-  65. 

ceiv'ed  any  compensation  for  the  liquors  4.   Hall   v.  State,  3  Ga.   18;  Fant  v. 

sold  (State  t".  Downer,  21  Wis.  274),  or  People,  45  111.  259. 

aver  the  existence  of  the  corporation  nor  5.  State  v.  Irvine,  3   Heisk.  (Tenn.) 

of   an   ordinance    regulating    the    sale  155.      Co/w^ar^  Hbskey  w.  State,  gTex. 

(Statew.Graeter,  6  Blackf  (Ind.)   105),  App.  202. 

or  that  he  had  license  under  the  laws  of  6.  Johnson  v.    State,    74    Ind.    197; 

the  state  to  sell  liquor  to  be  drunk  on  the  Com.    v.  O'Brien,   134  Mass.    198.     A 

premises  (Frankfort  v.  Aughe,  114  Ind.  complaint  for  selling  to  a  minor  defines 

77,  600),  or  to  state  what  penalty  or  for-  the  act  of  the  defendant  with   sufficient 

feiture  is  incurred  or  to  what  uses  it  is  certainty  by  charging  him,  at  a  time  and 

applied   (State  v.  Stinson,  17  Me.  154).  place  named,  with   "selling  unlawfully 

But  an  indictment  for  selling  spirituous  intoxicating   liquors"   a  person   named 

liquors  without  a  license  should  state  at  in   the  complaint,  ''who  was  then   and 

what    house    or   establishment,   or    to  there  a  minor."     Com.  v.   O'Brien,  134 

whom  the  vending  took  place,  or  some  Mass.  198. 

other  fact  tending  to  identify  the  trans-  7.  State  v.  Hyde,  27  Minn.  153. 

action,  otherwise  the  objection  will  be  8.  Com.   v.   O'Lear^',  143  Mass.  95. 

fatal  on  demurrer.     Burch  t".  Republic,  9.  Wiedemann  v.  People,  92  111.  314. 

I  Tex.  608.  See  also  Barnes  v.  State,  20  Conn.  232; 

1.  Morrison  v.  Com.,  7  Dana  (Ky.)  Miller  7).  State,  106  Ind.  415. 

218.  10.  Luton  V.  Palmer  (Mich.),  37  N. 

2.  State  V.  Martin,  34  Ark.  340;  W.  Rep.  701;  Savage  v.  Com.,  84  Va. 
Mansfield  v.  State,  17  Tex.  App.  468.        582,  619. 
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must  have  sold  the  liquor  as  a  beverage,  the  indictment  must  spe- 
cifically state  that  it  was  so  sold.^ 

Qi)  Keeping  for  Sale  or  with  Intent  to  Sell. — In  an  indictment 
for  keeping  liquors  for  sale,  or  with  intent  to  sell,  the  offence  must 
be  specifically  set  forth  ;*  but  under  a  statute  making  it  an  offence 
to  keep  liquor  for  sale,  the  indictment  need  not  aver  that  it  was 
sold  in  the  State.^ 

{i)  Sale  to  be  Drunk  on  Premises. — The  offence  of  selling  intoxi- 
cating liquors  without  having  any  license,  to  be  drunk  on  the  prem- 
ises, consists  in  selling  the  liquor  for  the  purpose  of  being  drunk 
on  the  premises,  and  it  is  not  necessary  to  allege  that  the  liquor 
thus  sold,  was  subsequently  drunk  on  the  premises.* 

(y)  Violation  of  City  Ordinance. — A  complaint  charging  that  the 
complainant  has  just  cause  to  suspect,  and  does  suspect  that  the 
defendant  is  guilty  of  violating  a  city  ordinance  against  the  sale 
of  intoxicating  liquors,  without  averring  that  he  is  guilty,  is  bad 
for  uncertainty.^ 

(U)  Violation  of  Local  Option  Laws. — It  has  been  said  that  an 
indictment  for  the  sale  of  intoxicating  liquors  in  violation  of  the 
local  statute  need  only  aver  that  the  "defendant  sold  vinous,  or 
spirituous  liquors  without  a  license  and  contrary  to  law;"®  but 
the  better  opinion  appears  to  be  that  where  a  liquor  law  is  not  to 
become  operative  until  after  an  election  has  been  held  in  accor- 
dance with  the  provisions  of  the  law  it  must  be  alleged  in 
the  indictment  and  proved  in  the  trial  that  such  an  election  has 
been  held.' 

1.  state  V.  Buckner,  20  Mo.  App.  defendant  with  "unlawfully  and  wicked- 
420.  ly  selling  spirituous,  vinous  and  other 

2.  State  V.  Moran,  40  JVIe.  129.  See  intoxicating  liquors  in  quantities  of  a 
also  Com.  v.  Gallagher,  145  Mass.  104;  quart,  and  did  permit  the  same  to  be 
Com.  t».  Kimball,  7  Gray  (Mass.)  328;  drunk  at  the  establishment  where  sold," 
Com.  V.  Purdy,  146  Mass.  138;  Com.  if  sufficiently  definite  to  charge  the 
V.  Quinn,  12  Gray  (Mass.)  178.  offence  under  the  statute.     But  tlie  su- 

Eeeping     Tippling  House.  —  An   in-  preme  court  of  Indiana  say,  in  Vander- 

dictment  charging  the  defendant  with  wood  v.  State,  50  Ind.  26,  that  an  in- 

"keeping  a  certain  grog  shop,  and   tip-  dictment  charging  the  sale  of  liquor  and 

pling  shop,"  is  not  bad  for  uncertainty,  alleging   that    the    defendant    suffered 

Com.  V.  Riley,  14  Bush  (Ky.)   44;   Our  and  permitted  it  to  be  drunk  in,  etc.,  is 

V.  Com.,   9  Dana   (Ky.)   30;    State  v.  bad. 

Tracey,  12  R.  I.  216.  In  Wisconsin,  it  is   not  necessary  to 

Order  of  Information. — The  defend-  allege  that  the  liquor  was  sold  to  be 

ant,  embarrassed  by  not  knowing  which  drunk  on  the  premises.     Allen  v.  State, 

of  several  nuisances  kept  by  him  in   a  5  Wis.  329. 

town,  is  covered  by  an  Indictment,  may  "By     Retail." — An     indictment     for 

have  an  order  of  information.     State  v.  selling  ardent  spirits,  to  be  drunk  where 

Tracey,  12  R.  I.  216.  sold,   without  license,  is  bad,  without 

3.  State  V.  Perkins,  63  N.  H.  368.  the  words  "by  retail."     Boyle  v.  Com., 

4.  State     V.     Freeman,     6    Blackf     14  Gratt.  (Va.)  674. 

(Ind.)  248;  Com.  v.  Luddy,   143  Mass.  5.    Roberson  v.  Lambertville,  38  N. 

563;  Com.  V.   Moulton,  64   Mass.    (10  J.  L.  (g  Vr.)  69.     See  also  Frankfort  w. 

Cush.)  404;   State  v.  Auberry,  7  Mo.  Aughe,  114  Ind.  77,  600. 

304.  6.    Boon     v.    State,    69     Ala.    226; 

It  is  said  in  State  v.  Smith,  35  Tex.  Powell  v.  State,  69  Ala.  10. 

132,  that  an   indictment  charging  the  7.   State    v.  Chambers,   93    N.  Car. 
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(3)  Statutory  Language. — The  sufficiency  of  charging  a  crime 
in  the  language  of  the  statute,  or  equivalent  words  has  been  fully 
treated  heretofore.* 

(4)  Surplusage,  joinder,  duplicity,  etc?' 

j.  Description  of  Liquors  and  Place  of  Sale. — It  seems 
that  an  indictment  for  keeping  and  maintaining  a  tenement  used 
for  the  illegal  sale  and  illegal  keeping  of  intoxicating  liquors  need 
not  particularly  describe  the  liquors,^  and  some  cases  hold  that  an 
indictment  for  unlawfully  keeping  and  selling  intoxicating  liquors 
need  not  specifically  describe  the  liquors  kept  or  sold  ;*  but  the 
better  opinion  seems  to  be  that  an  indictment  or  information  for 
selling  liquors  contrary  to  statute  should  state  the  kind  or  quality 
of  the  liquors  sold.^ 


600;  Croon  V.  State,  25  Tex.  App.  556; 
Nineger  v.  State,  25  Tex.  App.  449; 
Smith  V.  State,  19  Tex.  App.  444;  Mc- 
Millan V.  State,  18  Tex.  App.  375; 
Prather  i^.. State,  12  Tex.  App.  401. 

1.  See  Indictment,  vol.  10. 
Description  by  Reference  to  Statute. — 

An  indictment  is  bad  -which  fails  to 
show  on  which  of  two  sections  of  the 
liquor  law  imposing  different  penalties 
it  is  founded.  State  -v.  Leavitt,  6^  N. 
H.381. 

For  cases  applying  specially  to  in- 
dictment for  the  violation  of  liquor  laws 
see  Camp  v.  State,  27  Ala.  53;  State  v. 
Cathey,  41  Ark.  308 ;  State  v.  Orton,  41 
Ark.  305;  State  v.  Witt,  39  Ark.  216; 
State  V.  Cady,  47  Conn.  44;  Barth  -v. 
State,  18  Conn.  432;  Frankfort  v. 
Aughe,  114  Ind.  77,  600;  s.  c,  6  Am.  & 
Eng.  Corp.  Cas.  683;  State  v.  Reyelts, 
74  Iowa  499;  Zumhoff  v.  State,  4  G. 
Greene  (Iowa)  526;  State  v.  Dodge,  78 
Me.  439;  Cearfoss  v.  State,  42  Md.  403; 
Jones  V.  State,  67  Md.  256;  Higgins  v. 
State,  64  Md.  419;  Rawlings  -v.  State,  2 
Md.  201;  Cora.  zi.  Hartley,  138  Mass. 
181;  Com.  V.  Kelly,  78  Mass.  (12  Gray) 
17s;  Com.  V.  Gilland,  75  Mass.  (9  Gray) 
'3;  Benalleck  v.  People,  31  Mich.  200; 
.Mankato  v.  Arnold,  36  Minn.  62;  State 
V.  Hanley,  25  Minn.  429;  State  v. 
Walker,  24  Mo.  App.  679;  State  v. 
Wallage,  94  N.  Car.  827;  Oshe  v.  State, 
37  Ohio  St.  494;  State  v.  Duggan,  15 
R.  I.  403;  State  V.  Kane,  15  R.  I.  395; 
State  V.  McGough,  14  R.  I.  63;  State  v. 
Campbell,  12  R.  I.  147;  Lantznester  v. 
State,  19  Tex.  App.  320;  State  v.  Pad- 
dock, 24  Vt.  312. 

2.  For  a  full  discussion  of  the  sub- 
jects of  surplusage,  joinder,  duplicity, 
the  election  of  the  prosecutor  on  which 
count  or  offence  to  proceed,  conjunc- 
tive, disjunctive  and  alternative   aver- 


ments and  the  like,  see   Indictment, 
vol.  10. 

3.  Com.  V.  Conneally,  108  Mass.  480. 
See  Com.  v.  Bennett,  108  Mass.  27. 

4.  Com.  V.  Timothy,  74  Mass.  (8 
Gray)  480.  See  Barth  v.  State,  18 
Conn.  432;  Connell  v.  State,  46  Ind. 
446;  State  V.  Hannura,  53  Ind.  335;  State 
V.  Carpenter,  20  Ind.  219;  Downey  v. 
State,  20  Ind.  37;  Simpson  v.  State,  17 
Ind.  444;  State  -v.  Crowell,  30  Me.  115; 
Com.  V.  Bennett,  108  Mass.  27;  Com.w. 
Clark,  80  Mass.  (14  Gray)  367;  Com.-t;. 
Edwards,  66  Mass.  (12  Cush.)  187; 
Mankato  v.  Arnold,  36  Minn.  62;  State 
V.  McGinnis,  30  Minn.  52;  State  v. 
Odam,  2  Lea  (Tenn.)  220;  State  -v. 
Reynolds,  47  Vt.  297;  State  f. Boucher, 
59  Wis.  477. 

5.  Neales  v.  State,  10  Mo.  498;  Blas- 
dell  V.  Hewit,  3  Cai.  (N.  Y.)  137.  See 
Bogan  V.  State,  84  Ala.  449;  State  v. 
Witt,  39  Ark.  216;  State  v.  Teahan,  50 
Conn.  92;  Dansey  v.  Statfe,  23  Fla.  316; 
Plunkett  V.  State,  69  Ind.  68;  Hooper 
V.  State,  56  Ind.  153;  Hammond  v. 
State,  48  Ind.  393;  Ward  v.  State,  48  Ind. 
293;  Leary  v.  State,  39  Ind.  360;  State 
V.  Mondy,  24  Ind.  268;  Downey  v. 
State,  20  Ind.  82;  State  v.  Carpenter, 
20  Ind.  219;  Fetterer  v.  State,  i8  Ind. 
388;  State  V.  Graeter,  6  Blackf  (Ind.) 
105;  State  V.  Mullinix,  6  Blackf.  (Ind.) 
554;  State  V.  Brooks,  33  Kan.  708;  State 
V.  Sterns,' 28  Kan.  154;  Com.  v.  Grad3', 
108  Mass.  412;  Com.  v.  Ryan,  75  Mass. 
(9  Gray)  137;  Com.  v.  Timothy,  74 
Mass.  (8  Gray)  480;  Com.  v.  Conant, 
72  Mass.  (6  Gray)  482;  Com.  v.  Grey, 
68_  Mass.  (2  Gray)  501;  s.  c,  61  Am. 
Dec.  476;  Com.  v.  Wilcox,  55  Mass.  (i 
Cush.)  503;  Com.  V.  Odlin,  40  Mass. 
(23  Pick.)  275;  State  v.  Rogers,  39  Mo. 
431;  State  t;.  Pischel,  16  Neb.  490;  State 
V.   Blaisdell,   33  N.   H.    388;    State  -v. 
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In  an  indictment  for  manufacturing  intoxicating  liquors  forsale,^ 
or  for  the  keeping  of  intoxicating  liquors  with  intent  to  sell  them 
unlawfully^  need  not  specify  the  quantity  of  liquor  manufactured 
or  kept,  and  some  of  the  cases  hold  that  in  an  indictment  for  ille- 
gally selling  liquors  or  for  selling  without  a  license,  that  the  quan- 
tity sold  need  not  be  alleged,*  other  cases  hold  that  the  indictment 
should  contain  an  averment  of  the  quantity  sold.* 

k.  Describing  Place  and  Time  of  Sale.— An  indictment  for 
selling  liquors  contrary  to  statute,  should  state  the  place  where,^ 
and  the  time  when,®  the  sale  was  made. 


American  Forcite  Powder  Mfg.  Co., 
50  N.  J.  L.  (21  Vr.)  75;  State  v.  Fox,  16 
N.J.  L.  (i  Harr.)  152;  State*.  Packer, 
80  N.  Car.  439;  Frisbie  v.  State,  i  Oreg. 
34S;  Cochran  v.  State,  26  Tex.  678. 

It  is  said  by  the  supreme  judicial 
court  of  Massachusetts,  in  the  case  of, 
Com.  V.  Grey,  58  Mass.  (2  Gray)  501; 
s.  c,  61  Am.  Dec.  476,  that  a  complaint 
or  indictment  which  alleges  an  un- 
lawful sale  of  "spirituous  or  intoxicating 
liquors"  is  bad  for  uncertainty,  even 
after  the  plea  of  nolo  contendere;  and 
the  supreme  court  of  Nebraska,  in 
State  V.  Pischel,  16  Neb.  490,  say  that 
an  indictment  charging  the  sale  without 
a  license  of  "malt,  spirituous  and  vinous 
liquors  and  intoxicating  drinks"  under 
the  statute  punishing  the  sale  without  a 
license  of  "malt,  spirituous  or  vinous  or 
any  intoxicating  drinks"  is  too  indefi- 
nite; and  it  is  said  by  the  supreme 
court  of  Indiana,  in  the  case  of  Ward 
V.  State,  48  Ind.  293,  that  an  indictment 
founded  upon  a  statute  prohibiting  the 
sale  of  intoxicating  liquors  which 
charges  the  selling  of  "liquor"  without 
any  averment  that  it  was  intoxicating 
should  be  quashed. 

1.  Com.  V.  Clark,  80  Mass.  (14  Gray) 

367- 

2.  State  V.  Teahan,  50  Conn.  92. 

3.  See  Block  v.  State,  66  Ala!  493; 
Kilbourn  v.  State,  9  Conn.  560;  Brow 
V.  State,  103  Ind.  133;  Megowan  v. 
Com.,  2  Met.  (Ky.)  3;  Mankato  v.  Kt- 
nold,36Minn.  62;  White  v.  State,  11 
Tex.  App.  476;  Allen  v.  State,  5  Wis. 
329.  Compare  Eppstein  w.  State,  11 
Tex.  App.  480;  State  v.  Lane,  33  Me. 
536. 

4.  See  State  v.  Chambless,  45  Ark. 
349;  State  V.  Clayton,  32  Ark.  185; 
Zarresseller  v.  People,  17  111.  loi;  State 
V.  Corll,  73  Ind.  S3S;  Arbintrobe  v. 
State,  67  Ind.  267;  s.  c,  33  Am.  Rep. 
84;  Grupe  V.  State,  67  Ind.  327;  State 
V.  Zeitler,  63  Ind.  441;  Manvelle  t). 
State,  58  Ind.  63;  State  v.  Jacks,  54  Ind. 


412;  State  V.  Mondy,  24  Ind.  268;  Mc- 
Cool  V.  State,  23  Ind.  127;  Smith  v. 
State,  23  Ind.  132;  Reams  v.  State,  23 
Ind.  Ill;  Struckman  v.  State,  21  Ind. 
160;  Haver  v.  State,  17  Ind.  455;  Cool 
V.  State,  i6  Ind.  355;  Hamilton  w.  State, 
103  Ind.  96;  s.  c,  53  Am.  Rep.  491; 
Redding  v.  Com.,  3  B.  Hon,.  (Ky.)  339; 
Haskill  V.  Com.,  3  B.  Mon.  (Ky.)  342; 
State  V.  Kuhn,  24  La.  An.  474;  Com.  v. 
Dean,  38  Mass.  (21  Pick.)  334;  Neales 
V.  State,  10  Mo.  498;  Blasdell  v.  Hewit, 
3  Cai.  (N.  Y.)  137;  State  v.  Shaw,  2 
Dev.  (N.  Car.)  ig8. 

5.  See  Rawson  v.  State,  19  Conn. 
292;  Barth  v.  State,  18  Conn.  432; 
Murphy  v.  Monroe  County  Commis- 
sioners, 73  Ind.  483;  State  v.  Zeitler,  63 
Ind.  441 ;  Howard  v.  State,  6  Ind.  444; 
State  V.  Hass,  22  Iowa  193;  State  *. 
Schilling,  14  Iowa  455;  State  v.  Kreig, 
13  Iowa  462;  State  v.  Rohrer,  34  Kan. 
427;  State  V.  Nickerson,  30  Kan.  545; 
State  V.  Sterns,  28  Kan.  154;  Young  v. 
Com.,  14  Bush  (Ky.)  i6i;  Herine  v. 
Com.,  13  Bush  (Ky")  295;  Grimme  «. 
Com.,  5  B.  Mon.  (Ky.)  263;  State  v. 
Dodge,  78  Me.  439;  State  v.  Lang,'  63 
Me.  215;  Com.  v.  Welsh,  83  Mass.  (i 
Allen)  i;  Com.  v.  Dea.n,  38  Mass.  (21 
Pick.)  334;  State  v.  Sannerud,  38 
Minn.  229;  State  v.  Olson,  38  Minn.  ■ 
150;  State  V.  Peterson,  38  Minn.  143;, 
Boughridge  v.  State  (Miss.),  3  So.  Rep. 
667;  Blasdell  v.  Hewit,  3  Cai.  (N.  Y.) 
137;  Com.  V.  Head,  11  Gratt.  (Va.)  819; 
State  V.  Church,  4  W.  Va.  745.  Com- 
pare Dansey  v.  State,  23  Fla.  316;  An- 
derson V.  People,  63  111.  53;  Com.  v. 
Clapp,  71  Mass.  (5  Gray)  97;  Cora,  v- 
Stowell,  50  Mass.  (9  Mete.)  569;  Coch- 
ran V.  State,  26  Tex.  678. 

6.  State  V.  Zeitler,  63  Ind.  441;  Clark 
V.  State,  34  Ind.  436;  Com.  v.  Adams,  1 
Gray  (Mass.)  481;  Com.  v.  Thurlow, 
24  Pick.  (Mass.)  374;  Com.  v.  King- 
man, 14  Gray  (Mass.)  85;  Cora.  v.  Don- 
nelly, 14  Gray  86,  note;  Blaisdell  v. 
Hewit,  3   Cai.  (N.  Y.)    137;    State  v. 
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/.  Allegations  as  to  Knowledge,  Intent,  etc. — A  pro- 
hibited sale  of  intoxicating  liquors  being  per  se  a  violation  and  not 
an  evasion  of  the  law,  an  indictment  need  not  allege  the  sale  to 
have  been  made  with  a  purpose  of  evading  the  law.' 

m.  Negation  of  Defences,  Exceptions,  etc.— The  nega- 
tion of  defences,  exceptions,  etc.,  in  an  indictment  for  the  illegal 
sale  of  intoxicating  liquors,  is  governed  by  the  same  rules  as  the 
negation  of  exceptions  and  defences  in  other  cases.* 

n.  Averments  as  to  Ownership. — An  indictment  or  informa- 
tion against  a  defendant  for  selling  intoxicating  liquor  without  a 
license  for  that  purpose  "to  be  drunk  on  the  premises  where  sold," 
should  state  that  the  premises  were  owned  and  controlled  by  the 


Kennedy,  36  Vt.  563;  State  v.  O'Keefe,  keeping  and   sale  at  a   time  and  place 

41  Vt.  691;  State  V.  Bruce,   26   W.   Va.  stated  is  not  bad  for  omission  to  repeat 

153.  the  time  and  further  allegation  that  de- 

Alleglng  Impossible  Date. — Murphy  v.  fendant  thereby  maintained  a  nuisance. 

State,  io6  Ind.  96;   State  v.   Patterson',  State   z\  Brady   (R.   I.),   12  Atl.    Rep. 


ii5  Ind.  45. 
Averments  as  to  Day  or  Hour. — Pqo- 


38;  State  V.  Doyle,  15  R.  I.  527. 
It  seems  that  in  an  indictment  for  sale 


pie  V.  Husted,  52  Mich.  426;  Farrell    v.     to  a  minor  it  is  not  necessary  to  repeat 


State,  45  Ind.  371. 


the  words  "then  and  there."     Shaffer  -i 


Motion    to    Amend    Allegation  as  to  State,  106  Ind.  319;  Com.  v.   Hersey, 

Year. — State  v.  Kennedj-,  36  Vt.  563.  144  Mass.  297;  State  v.  Hopkins,   5  R. 

On  or   About. — State  v.   Lavake,    26  I.  53;  State  v.  Bruce,  26  W.  Va.  153. 

Minn.  526;  s.  c,  37  Am.  Rep.  415.    See  1.  McMillan  v.  State,  18  Tex.   App. 

Rawson  v.  State,  19   Conn.   292;   Com.  375.     See  Warwick  v.  State,  48    Ark. 

V.  Purdy,  147  Mass.  29.  27;  State  i'.  Mohr,  53  Iowa  261;  Com. 

Sale  on  Sunday. — Henry -w.  State,  113  v.  Intoxicating  Liquors,    122   Mass.  8; 

Ind.  304.     See  Kroer  1'.  People,   78    111.  Com.  ii.  Sheehan,  105  Mass.  174;  Com. 

294;   Com.   V.    McKiernan,    128  Mass.  v   Blanchard,  105   Mass.   173;   State  v. 

414;  State  V.  Sannerud,  38  Minn.   229;  McGough,  14  R.  I.  63;   Bilbro  v.  State, 

State   V.   Olson,   38    Minn.  150;    State  7  Humph.  (Tenn.)  534.      Contra,  State 

V.  Peterson,   38    Minn.    143;    State    v.  t'.  Learned,  47  Me.  426;  State  f.  Benja- 

Kock,  61  Mo.  117;  State  v.   Roehm,  61  min,  49  Vt.  loi. 

Mo.  82;  Brown  v.   State,  16  Neb.  658.  2.  Defences,  Exceptions,  etc.,  to  lu- 

See  also  Gilbert  w.  State,  81  Ind.   565;  dlctment. — For  a  full  discussion  of  this 

Shepler  v.  State,  114  Ind.  194;  Roy  v.  subject  see  Indictment,  vol.  10. 


State,  91  Ind.  417;  Lehrltter  v.   State, 

42  Ind.  383;  State  v.  Fletcher,    13  R.  I. 

522;  Megowan  v.  Com.,  2  Met.  (Ky.)3. 

Divers  Otber  Days. — Smith  v.  Com., 


For  cases  relating  to  "  intoxicating 
liquors "  see  Bogan  v.  State  84  Ala., 
449;  Tatum  V.  State,  63  Ala.  147; 
Koopman  v.  State,  61  Ala.  70;  Weed 


7g  Ky.  493.     See  Our   House  v.  State,  v.  State,  55   Ala.  13;  Elam  v.  State,  25 

4    G.    Greene    (Iowa)    172;     State    xi.  Ala.  53;  Mogler  v.  State,  47  Ark.  109; 

Cofren,  48  Me.  364;  Mayor  of  N.  Y.  v.  State  w.  Bailey,  43   Ark.   150;   State  v. 

Mason,   4   E.   D.    Smith  (N.   Y.)    142;  Scarlett,  38  Ark.  563;   State  v.  Devers, 

State  V.   Jones,  39   Vt.  370;    State  v.  38   Ark.   517;   Thompson  v.   State,  37 

Munger,  15  Vt.  290;  State  v.  Pillsbury,  Ark.  408;  Blackwell  v.  State,  36  Ark. 


47  Me.  449. 

Keeping  for  Sale. — Com.  v.    Hersey, 
144  Mass.  297 


178;  Williams  v.  State,  35  Ark.  430; 
State  V.  Emerick,  35  Ark.  324;  Vol- 
mer    v.    State,   34   Ark.   487;    State  v. 


Blanks,  Omissions,  etc. — State  v.  Adams,  16  Ark.  497;  Reich  v.  State,  63 
Brooks,  33  Kan.  708;  State  v.  Buck,  78  Ga.  616;  Newman  v.  State,  63  Ga.  533; 
Me.  193;  Com.  v.  Butler,  83  Mass.  (i  Johnson  v.  State,  60  Ga.  634;  Frank- 
Allen)  4;  Savage  v.  Com.,  84  Va.  582,  fort  v.  Aughe,  114  Ind.  77,600;  Brown 
619;  5  S.  E.  Rep.  563.  V.    State,    103    Ind.     133;     Johnson    v. 

"Tien  and  There" — ^Failure  to  Repeat.  State,     74     Ind.     197;      Overdale     v. 

— In  State  v.  Buck,  78   Me.   193,  it  is  State,    63     Ind.     207;     Henderson    v. 

said  that  an  indictment  charging  the  State,  60  Ind.  296;  Meier  v.  State,  57 
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defendant,  where  this  is  required  by  the  statute,*  and  in  an  infor- 


Ind.  386;  Lichtenfels  -v.  State,  53  Ind. 
161;  Burke  v.  State,  52  Ind.  461;  State 
■V.  Buckner,  52  Ind.  278;  Stein  v.  State, 
50  Ind.  21;  Meyer  v.  State,  50  Ind.  18; 
Farrell  t;.  State,  45  Ind.  371;  O'Con- 
nor -v.  State,  45  Ind.  347;  Lehritter  v. 
State,  42  Ind.  383;  State  v.  Carpenter, 
20  Ind.  219;  Thomasson  v.  State,  15 
Ind.  449;  Struble  -v.  Nodwift,  11  Ind. 
64;  Howe  -u.  State,  10  Ind.  423;  Kin- 
ser  V.  State,  9  Ind.  543;  Bruton  v. 
State,  4  Ind.  601;  State  v.  Watson,  j 
Blackf.  (Ind.)  155;  State  v.  Collins,  11 
Iowa  141;  State  v.  Beneke,  9  Iowa  203; 
State  V.  Shackle,  29  Kan.  341,  762; 
Prohibitorj'  Amendment  Cases,  24 
Kan.  700;  State  -v.  Pitzer,  23  Kan.  250; 
State  V.  Pittman,  10  Kan.  593;  State  v. 
Thompson,  2  Kan.  432;  Webster  v. 
Com.,  7  Dana  (Ky.)  215;  Cora.  v.  Har- 
vey, 16  B.  Mjon.  (Ky.)  i;  Com.  v.  Al- 
len, 15  B.  Mon.  (.Ky.)  i;  State  v.  Lang, 
63  Me.  215;  State  v.  Brown,  31  Me. 
522;  Parkinson  v.  State,  14  Md.  184;  s. 
c,  74  Am.  Dec.  522;  Bode  v'.  State,  7 
Gill  (Md.)  326;  Com.  v-  Brusie,  145 
Mass.  117;  Com.  v.  Luddy,  143  Mass. 
563;  Com.  V.  Keefe,  143  Mass.  467; 
Com.  V.  Chadwick,  142  Mass.  595; 
Com.  V.  McKiernan,  128  Mass.  14; 
Com.  V.  Hoyer,  125  Mass.  209;  Com. 
V.  Hanley,  121  Mass.  377;  Com.  v. 
Davis,  121  Mass.  352;  Com.  v.  Freder- 
icks, 119  Mass.  199;  Cora.  v.  Locke, 
114  Mass.  288;  Com.  v.  Dunn,  iii 
Mass.  425;  Com,  w.  Conneally,  108 
Mass.  480;  Com.  v.  Grady,  108  Mass. 
412;  Com.  V.  Bennett,  108  Mass.  27; 
Com.  V.  Shea,  115  Mass.  102;  Com.  v. 
Chisholm,  103  Mass.  213;  Com.  v. 
Edds,  80  Mass.  (14  Gray)  406;  Cora. 
V.  Dunn,  80  Mass.  (14  Gray)  401;  Com. 
V.  Clark,  80  Mass.  (14  Gray)  367;  Com. 
V.  Boyle,  80  Mass.  (14  Gray)  3;  Com. 
V.  Roland,  78  Mass.  (12  Gray)  132; 
Com.  V.  Water,  77  Mass.  (11  Gray)  81; 
Com.  V.  Keefe,  73  Mass.  (7  Gray)  332; 
Com.  V.  Conant,  72  Mass.  (6  Gray) 
482;  Com.  V.  Clapp,  71  Mass.  (5  Gray) 
97;  Com.  V.  McSherry,  69  Mass.  (3 
Gray)  481,  ».;  Com.  v.  Lafontaine,  69 
Mass.  (3  Gray)  479;  Com.  v.  Murphy, 
68  Mass.  (2  Gray)  510;  Com.  v.  Burd- 
ing,  66  Mass.  (12  Cush.)  506;  Com.  v. 
Tuttle,  66  Mass.  (12  Cush.)  502;  Com. 
V.  Wilson,  65  Mass.  (11  Cush.)  412; 
Com.  V.  Hart,  65  Mass.  (11  Cush.)  130; 
Com.  V.  Baker,  54  Mass.  (10  Cush.) 
405;  Com.  V.  Shaw,  59  Mass.  (5  Cush.) 
522;  Com.  V.  Sloan,  58  Mass.  (4  Cush.) 


52;  Com.  V.  Roberts,  55  Mass.  (i  Cush.) 
505;  Com.  V.  Tower,  49  Mass.  (8  Mete.) 
527;  Com.  V.  Thayer,  46  Mass.  (5 
Mete.)  246;  Com.  v.  Thurlow,  41  Mass. 
(24  Pick.)  374;  Com.t)  Odlin,  40  Mass. 
(23  Pick.)  275;  Cora.t).  Purtle,  77  Mass. 
( 1 1  Gray  )78;  People  v.  Robbins  ( Mich.), 
37  N.  W.  Rep.  924;  Lutton  v.  Palmer 
(Mich.),  37  >J.  W.  Rep.  701;  People  xi. 
Richmond,  59  Mich.  570;  State  v. 
Nerbovig,  33  Minn.  480;  Norton  v. 
State,  65  Miss.  297;  Trost  v.  State,  64 
Miss.  188;  Surratt  v.  State,  45  Miss. 
601;  State  V.  McAdoo,  80  Mo.  216; 
Stater).  Taylor,  73  Mo.  52;  State  v. 
Jaques,  68  Mo.  260;  State  v.  McBride, 
64  Mo.  364;  State  v.  Fanning,  38  Mo. 
359;  State  V.  Sutton,  25  Mo.  300;  State 
■u.  Williamson,  19  Mo.  384;  State  v. 
Owen,  15  Mo.  506,  514;  State  v.  Wish- 
on,  15  Mo.  503;  State  v.  Hornbeak,  15 
Mb.  478;  State  «.  Haden,  15  Mo.  447; 
State  V.  Buford,  10  Mo.  703;  State  v. 
Perkins,  63  N.  H.  368;  State  v.  Sav- 
age, 48  N.  H.  484;  State  v.  Blaisdell,. 
33  N.  H.  388;  State  v.  Shaw,  35  N.  H. 
217;  State  V.  Wade,  34  N.  H.  495; 
State  V.  Fuller,  33  N.  H.  259;  State  -v. 
McGlynn,  34N.  H.  422;  State  v.  Ab- 
bott, 31  N.  H.  434;  State  v.  Burns,  20 
N.  H.  550;  State  v.  Adams,  6  N.  H. 
532;  State  V.  Passaic,  42  N.  J.  L.  (13 
Vr.)  87;  Roberson  ■»,  Lambertville,  38 
N.  J.  L.  (9  Vr.)  69;  Townley  v.  State, 
18  N.  J.  L.  (3  Harr.)  311;  State  v. 
Webster,  i8  N.  J.  L.  (5  Halst.)  293; 
Jefferson  v.  People,  loi  N.  Y.  19.  Peo- 
ple V,  Mcintosh,  5  N.  Y.  Cr.  Rep.  38: 
Blasdell  v.  Hewit,  3  Cai.  (N.  Y.)  137; 
People  -v.  Gilkinson,  .4  Park,  Cr,  Cas, 
(N.  Y.)  26;  State  v.  Stamey,  71  N.  C. 
202;  Becker  -u.  State,  8  Ohio  St.  391; 
Hirn  v.  State,  i  Ohio  St.  15;  State  v. 
Duggan,  15  R.  I.  403;  State  v.  O'Don- 
nell,  10  R.  I.  477;  State  v.  Barker,  3 
R.  I.  280;  State  V.  Johnson,  3  R,  I,  94; 
State  V.  Staley,  3  Lea  (Tenn,)  565; 
State  V.  Horan,  25  Tex,  (Supp,)  271; 
State  V.  Freeman,  27  Vt.  523;  State  v. 
Clark,  23  Vt.  293;  State  v.  Munger,  15 
Vt.  290;  Com.  V.  Young's  Case,  15 
Gratt.  (Va.)  664;  Com.  v.  Hill,  5Gratt. 
(Va.)  682;  Peer's  Case,  5  Gratt. 
(Va.)  674;  Com.  V.  Hampton's  Case, 
3  Gratt.  (Va.)  ^90;  Sires  v.  State, 
73  Wis.  251;  State  -v.  Tall,  56  Wis. 
577;  Nelson  v.  United  States,  30  Fed. 
Rep.  112;  aff'g  s.  u.,  29  Fed.  Reo.' 
202. 

1.  State  V.  Woolsey,  92  Ind.  131. 
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mation  for  a  search  warrant  for  liquors  "owned  or  kept  by  any 
person  named  or  described  as  particularly  as  may  be,"  must  allege 
ownership  in  some  specific  person  }  but  an  indictment  against  a 
house  as  a  dram  shop  and  public  nuisance,  where  no  lien  is  sought 
upon  it,  need  not  aver  the  owners  name.^ 

0.  Allegation  as  to  Price,  Value,  etc. — In  an  indictment 
for  selling  or  bartering  liquor  without  a  license,  no  allegation  of 
the  price  for  which  the  liquor  was  sold  is  necessary.* 

/.  Description  of  Persons,  etc. — It  is  a  general  rule  that  in 
an  indictment  for  the  unlawful  sale  of  intoxicating  liquor,  it  is 
essential  to  allege  the  names  of  the  persons  selling  the  liquor,  if 
known  or  the  fact  that  they  were  unknown,*  particularly  is  this 
true  where  an  indictment  is  found  for  selling  intoxicating  liquor 


1.  State  V.  Intoxicating  Liquors,  64 
Iowa  300. 

2.  Our  House  v.  State,  4  G.  Greene 
(Iowa)  17?. 

3.  Foriner  -v.  State,  95  Ind.  406; 
Schlict  -0.  State,  56  Ind.  173;  Farrell  v. 
State,  45  Ind.  371;  O'Connor  t;.  State, 
45  Ind.  347;  State  v.  Muntz,  3  Kan. 
386;  State  f.  Rbgers,  39  Mo.  431;  State 
V.  Fanning,  38  Mo.  359;  State  v.  Ladd, 
15  Mo.  430;  State  v.  Pischel,  16  Neb. 
608;  State  zi-Hines,  13  R.  I.  10.  Com- 
pare State  V.  Zietler,  63  Ind.  441 ;  Se- 
gur  V.  State,  6  Ind.  451;  Snyder  v. 
State,  5  Ind.  194;  Divine  t'.  State,  4 
Ind.  240;  Neales  v.  State,  10  Mo.  498. 

4.  Unlawful  Sales  Generally. — Dor- 
man  V.  State,  34  Ala.  216;  State  v. 
Walker,  3  Harr.  (Del.)  547;  Blodget 
^.  State,  3  Ind.  403;  State  v.  Allen,  32 
Iowa  491;  Capritz  v.  State,  i  ,Md.  569; 
Com.  V.  Dean,  38  Mass.  (21  Pick.)  334; 
State  1).  Pischel,  16  Neb.  608;  State  v. 
Plainfield,  44  N.  J.  L.  (15  Vr.)  118; 
State  V.  Faucett,  4  Dev.  &  B.  (N.  C.) 
107;  State  t;._  Doyle,  11  R^  I.  574;  State 
1).  Pendergast,  20  W.  Va.  672. 

Sales  Without  License. — State  v.  Jacks, 
54  Ind.  412;  State  n.  Stucky,  2  Blackf. 
(Ind.)  289;  Wilson  v.  Com.,  14  Bush 
(^yO  159;  Com.  V.  Thurlow,  41  Mass. 
(24  Pick.)  374;  State  v.  Schmail,  25 
Minn.  368;  Roberson  v.  Lambertville, 
38N.J.  L.  (9Vr.)  69;  State  v.  Steed-' 
man, 8 Rich.  (S.  C.)  312;  Dixon  r;.  State, 
21  Tex.  App.  517;  Mansfield  v.  State, 
17  Tex.  App.  468;  Eppstein  v.  State, 
II  Tex.  App.  480;  Nelson  v.  U.  S., 
30  Fed.  Rep.  112;  U.  S.  w.  Nelson,  29 
Fed.  Rep.  202. 

Describing  Person  to  Wliom  Sold. — . 
However,  there  are  a  number  of  well 
considered  cases  which  hold  that  in  an 
indictijient  or  complaint  for  the  un- 
lawful sale  of  intoxicating  liquors,  it  is 
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not  necessary  to  allege  the  names  of 
the  persons  to  whom  the  liquors  were 
sold  or  that  their  names  are  un- 
known. 

Unlawful  Sales  Generally. — State  v. 
Bailey,  43  Ark.  150;  McCuen  v.  State, 
19  Ark.  630;  Myers  -v.  People,  67  111. 
503;  Rice  V.  People,  38  111.  435;  State 
V.  Howorth,  70  Iowa  157;  State  v. 
Brooks,  33  Kan.  708;  State  v.  Lang,  63 
Me.  215;  Com.  v.  Davis,  77  Mass.  (11 
Graj')  457;  Com.  v.  Wilcox,  55  Mass. 
(i  Cush.)  503;  Lea  v.  State,  64  Miss. 
201;  Riley  v.  State,  43  Miss.  397;  State 
t;.  Rogers,  39  Mo.  431;  State  w.  Elam, 
21  Mo.  App.  290;  Osgood  V.  People, 
39  N.  Y.  449;  State  v.  Muse,  4  Dev.  & 
B.  (N.  C.)  319;  State  v.  Hines,  13  R.  I. 
10;  State  V.  Carter,  7  Humph.  (Tenn.) 
158;  State  V.  Heldt,  41  Tex.  220;  State 
V.  Higgins,-53  Vt.  igt. 

Sales  Without  License  or  Authority. — 
State  t'.  Bailey,  43  Ark.  150;  Johnson  t;. 
State,  40  Ark.  453;  Dansey  v.  State,  23 
Fla.316;  s.c,  2  So.  Rep.  692;  Hill-a.  Dal- 
ton,  72  Ga.  314;  Cannady  v.  People,  17 
111.  158;  Statet).  Baughman,  2oIowa497; 
State  V.  Becker,  20  Iowa  438;  State  v. 
Schweiter,  27  Kan.  499;  State  v.  Kuhn, 
24  La.  An.  474;  State  v.  Fanning,  38 
Mo.  359;  State  v.  Spain,  29  Mo.  415; 
State  V.  Ladd,  15  Mo.  430;  People  v. 
Adams,  17  Wend.  (N.  Y.)  475;  State 
V.  Staley,  3  Lea  (Tenn.)  565;  Cochran 
V.  State,  26  Tex.  678;  Mansfield  v. 
State,  17  Tex.  App.  468;  State  t).  Mun- 
ger,  15  Vt.  290;  Com.  v.  Dove,  2  Va. 
Cas.  26;  State  v.  Ferrell,  30  W.  Va. 
683;  State  v..  Pendergast,  20  W.  Va. 
672;  State  V.  Gumraer,  22  Wis.  441; 
State  V.  Bielby,  21  Wis.  204. 

Sales  on  Sunday  or  Election  Days. — 
State  V.  Parnell,  r6  Ark.  506;  State  v. 
Stamey,  71  N.  C.  202;  State  v.  Hicker- 
son,  3  Heisk.  (Tenn.)  375. 
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after  notice*  or  where  a  part  of  the  penalty  is  a  forfeiture  of  the 
license  on  conviction,  a  second  time,  for  the  same  offence.*  Any 
description  of  the  person  is  good  which  is  sufficient  for  identifica- 
tion •?  and  if  the  name  of  the  person  described  is  unknown,  it  will 
be  sufficient  to  aver  that  the  liquors  were  sold  or  kept  "by  a  perl 
son  unknown."* 

8.  Trial,  Practice.^ 

9.  Bill  of  Particulars. — The  rules  of  law  governing  the  granting 
or  withholding  of  a  bill  of  particulars  on  the  trial  of  an  indictment 
for  a  violation  of  the  liquor  law  are  the  same  as  those  governing 
the  trial  of  indictments  for  other  offences ;  the  granting  or  refus- 
ing of  such  bill  is  within  the  discretion  of  the  presiding  judge,  and 
his  refusal  to  require  one  is  not  subject  to  exception.® 

10.  Evidence.''' 

11.  Verdict,  Judgment,  etc, — Upon  a  complaint  in  a  form  pre- 
scribed by  statute,  alleging  that  intoxicating  liquors  were  kept  by 
the  defendant  for  unlawful  sale  in  a  shop  which  is  particularly  de- 
scribed, a  general  verdict  of  guilty  is  sufficient.* 

1.  State  V.  Heitsch,  29  Minn.  134.  Leonard,  8  Mete.  (Mass.)  529;  Com.  v 

2.  Bode  V.  State,  7  Gill  (Md.)  326.  Pearson,  3   Mete.  (Mass.)'449;  Austin 
However,  a  complaint  under  the  Mas-     «.  State,   10  Mo.  591;  Day  ii.  State,  21 

sachusetts    statutes    alleging  that  at   a     ~         "  -       . 

time  and  place  named  the  defendant 
"did  knowingly  permit  a  certain  tene- 
ment there  situate,  which  was  then  and 
there  under  the  control  of  said  defend- 
ant, to  be  unlawfully  used  for  the  illegal 
sale  and  keeping  of  intoxicating  liquors 
therein,"  is  sufficient  without  averring 
that  the  tenement  was  used  by  any  per- 
son named  or  by  any  person  unknown 
and  other  than  the  defendant.  Com.f. 
Bartley,  138  Mass.  181. 

3.  Com.  V.  Intoxicating  Liquors,  140 
Mass.  287. 

To  an  indictment  of  "Zaehariah  Law- 
rence," for  selling  liquor  without  a 
license,  a  plea  in  abatement  by  "Zachary 
Taylor  Lawrence"  sustained.  Law- 
rence V.  State,  59  Ala.  6i. 

4.  Com.  V.  Intoxicating  Liquors,  116 
Mass.  21. 

Amendment  of  Indictment  or  Informa- 
tion.— In  the  case  of  State  v.  Murphy, 
55  Vt.  547,  the  state's  attorney  filed  an 
information  under  the  liquor  law 
against  the  respondent  as  "Thomas 
J."  for  maintaining  a  nuisance.  The 
respondent  pleaded  in  abatement  that 
his  name  was  "Timothy  J.,"  and  the 
court  held  that  the  information  was 
amendable. 

Occupation  of  Defendant  Need  Not  be 
Specified.— State  v.  Butcher,  40  Ark.  362 ; 
Johnson  w.  People,  83  111.  431;  State  v. 
Mercer,  58  Iowa  182;  Com.  v.  Rucker, 
14  B.  Mon.  (Ky.)  228;  Com.  v.  Intoxi- 
cating Liquors,  116  Mass.  21;  Com.  v. 


Tex.  App.  213.  Compare  Blackwell  v. 
State,  45  Ark.  go;  State  v.  Martin,  34 
Ark.  340;  State  v.  Andrews,  26  Mo. 
169;  State  V.  Run3'an,-26  Mo.  167. 

Indictment  of  Tavern  Keeper. — Herine 
V.  Com.,  13  Bush  (Ky.)  295. 

Indictment  of  Distiller. — State  v.  Ken- 
nedy, I  Ala.  31. 

Sunday  Sales. — Archer  v.  State,  lo 
Tex.  App.  482.  See  Bode  v.  State,  7 
Gill  (Md.)  326;  State  «.  Lisles,  58  Mo. 
359;  People  V.  Page,  3  Park.  Cr.  Cas. 
(N.  Y.)  600;  Day  v.  State,  21  Tex. 
App.  213. 

Sales  to  Miiiors. — Com.  v.  O'Leary, 
143  Mass.  95;  Com.  11.  Fowler,  145  Mass. 
398;  Shaffer  v.  State,  106  Ind.  319. 

5.  For  a  full  discussion  of  the  ques- 
tion of  the  conduct  and  practice  in  the 
trial  of  an  indictment  for  the  violation 
of  a  liquor  law,  see  Criminal  Pro- 
cedure, vol.  4,  p.  729,  and  tit. 
Trial,  in  the  same  series. 

6.  Com.  V.  Wood,  70  Mass.  (4 
Gray)  11. 

7.  See  Evidence,  vol.  7,  p.  42,  etc., 
and  various   subtitles  relating  thereto. 

8.  State  V.  Newlan,69  Me.  531;  State 
V.  McCann,  61  Me.  n6;  State  v. 
Wiesenhunst  (N.  C),  4  S.  E.  Rep. 
533. 

For  oases  relating  to  the  form  of  ver- 
dict on  trial  for  indictment  under  in- 
toxicating liquor  laws,  see  Com.  v. 
Intoxicating  Liquors,  86  Mass.  (4 
Allen)  601;  Com.  v.  Munn,  80  Mass. 
(14  Gray)  364;  Com.  v.  Dooly,  72  Mass. 
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Where  the  defendant  is  found  guilty  upon  two  or  more  counts 
of  an  indictment,  for  violating  the  liquor  laws  a  separate 
judgment  should  be  rendered  on  each  count  ■}  and  on  convic- 
tion of  partners  jointly  indicteid  for  selling  liquors  without  a 
license,  the  judgment  must  be  severally  against  each  for  the  whole 
penalty.* 

12.  Sentence,  Punishment,  etc. — Where  there  is  a  conviction  under 
several  counts  for  liquor  selling,  there  should  be  a  separate  sen- 
tence as  to  each.8  Upon  a  conviction  for  the  violation  of  the  pro- 
vision of  the  liquor  law  in  selling  intoxicating  liquors  without  a  li- 
cense the  court  has  no  discretion  in  regard  to  punishment,  but 
must  impose  that  provided  by  the  statute.* 

a.  Number  of  Fines;  Joint  and  Separate. — Where  a  per- 
son is  convicted  on  two  or  more  counts,  he  is  subject  to  a  fine  on 
each  count.*  And  where  two  persons  who  have  been  jointly  in- 
dicted for  carrying  on  the  business  of  retailing  intoxicating  liquors 
without  a  license,  a  general  fine  may  be  assessed  against  them  if 
they  acted  as  a  firm  in  carrying  on  the  business,  or  a  separate  fine 
against  each  if  they  act  individually.® 

b.  Amount  of  Fine. — On  conviction  for  violating  the  revenue 
law  by  engaging  in  the  business  of  a  wholesale  liquor  dealer  with- 
out license,  the  amount  of  the  fine  is  fixed  by  statute.' 

c.  Imprisonment  or  Commitment. — Where  the  penalty  pro- 


(6  Gray)  360;  State  v.  McGrath,  73 
Mo.  181;  Rhoads».  Com.  (Pa.)  6  Atl. 
Rep.  245;  State  v.  Wright,  5  R.  I. 
287. 

1.  Kroer  V.  People,  78  111.  294;  State 
w.  Leis,  II  Iowa  416;  Wrocklege  State, 
I  Iowa  167. 

After  a  general  verdict  of  guilty  on  an 
indictment  containing  a  count  charging 
the  defendant  with  being  a  common 
seller  of  intoxicating  liquors  during  a 

■certain  period,  and  counts  for  single 
sales  within  the  time  covered  by  the 
first  count,  a  nolle  prosequi  may  be  en- 
tered on  all  the  counts  except  the  iirst, 
and  judgment  rendered  upon  that  for 
the    commonwealth.      The     Com.     v. 

Jenks,  67  Mass.  (i  Gray)  490. 

2.  People  V.  Walbaum,  i  Dak.  295. 
S.  Fletcher  v.  People,  81  III.  116. 

4.  People  V.  Gilkinson,  4  Park.  Cr. 
Gas.  (N.  Y.)  26;  Morris  v.  People,  2  T. 
&  C.  (N.  Y.)  219.  See  Wightraan  v. 
State,  10  Ohio  452;  Lincoln  v.  Smith, 

.27  Vt.  328. 

Alabama  Doctrine. — In  McPherson  v. 
State,  54  Ala.  222,  it  is  said  that  a  con- 
viction under  the  Ala.  Rev.  Code  (§ 
3618)    for    the  retailing  of   vinous  or 

■spirituous  liquors  less  than  a  quart 
without  license,  or  selling  the  same  to  a 
person  of  known  intemperate  habits,  the 


jury  must  assess  the  fine  and  the  court 
in  its  discretion  may  add  imprisonment 
and  hard  labor. 

Massachusetts  Doctrine. — The  su- 
preme judicial  court  of  Massachusetts 
in  Com.  V.  Fontain,  127  Mass.  452,  say 
that  an  offence  under  the  Massachusetts 
statute  of  illegally  keeping  intoxicating- 
liquors  for  sale  is  not  a  "similar 
offence"  to  that  of  keeping  and  main- 
taining a  tenement  used  for  the  illegal 
sale  and  illegal  keeping  of  intoxicating 
liquors  as  provided  by  the  statute  of 
that  state,  within  the  meaning  of  that 
phrase,  giving  a  judge,  where  the  pun- 
ishment provided  is  fine  and  imprison- 
ment, the  discretion  to  impose  either 
without  the  other,  if  it  appears  that  the 
offender  has  not  before  been  convicted 
of  a  "similar  offence." 

6.  Stated'.  Ambs,  20  Mo.  214. 

6.  Lemons  v.  State,  50  Ala.  130. 

7.  McPherson  v.  State,  54  Ala.  221. 
See  Johnson  v.  People,   i   111.  (Breese) 
276. 

For  cases  passing  upon  the  amount 
of  fines  which  can  be  imposed  for  a  con- 
viction of  the  violation  of  the  liquor  law 
see  State  v.  Little,  42  Iowa 51;  States. 
Mailing,  11  Iowa  239;  Walters  v. 
State,  5  Iowa  507;  Richford  v.  City  of 
Lexington,  7  B.  Mon.  (Ky.)  147;  Hoyt 
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vided  for  a  violation  of  the  liquor  law  is  a  fine  merely,  imprison- 
ment cannot  be  inflicted  upon  conviction.* 

The  term  of  imprisonpient  of  one  convicted  of  selling  intoxicat- 
ing liquors,  is,  in  each  instance,  controlled  by  the  statute.^    And, 
where  the  sentence  is  imprisonment  and  fine,  the  judgment  may 
provide  that  in  default  of  payment  of  the  fine,  the  defendant  shall 
stand  committed  for  an  additional  term.^ 

Where  the  judgment  provides  that  in  default  of  payment  of  a 
certain  fine  the  defendant  be  committed  for  a  certain  length  of 
time,  it  is  not  defective  for  failing  to  provide  that  he  may  be  re- 
leased at  any  time  from  committal  upon  payment  of  the  fine,  al- 
though that  right  is  secured  to  him.* 

13.  Appeal.* 

14.  Search,  Seizure,  etc.® 

15.  Civil  Damages,  Remedies  and  Proceedings.'^ 


V.   state,    II   Tex.    App.   476;  Reg.  v. 
Grannis,  5  Mai.  L.  Rep.  153. 

1.  Van  Noy  v.  State,  14  Tex.  App. 
69.  See  Ritcher  v.  State,  63  Miss.  304; 
People  V.  Cowles,  16  Hun  (N.  Y.)  577; 
Akin  V.  State,  14  Tex.  App.  142; 
Marxhausen  v.  Cora.,  29  Gratt.  (Va.) 

853- 

2.  Bx  farte  Tuicher,  69  Iowa  393; 
State  V.  Shaw,  23  Iowa  316;  Reg.  v. 
Coulter,  4  Man.  L.  Rep.  309. 

Where  a  defendant  is  convicted  un- 
der several  counts  of  an  indictment  for 
selling  intoxicating  liquors,  it  is  errone- 
ous in  the  judgment  to  fix  a  day  and 
hour  when  the  imprisonment  shall  com- 
mence, under  each  count ;  but  the 
sentence  to  imprisonment  should  be  for 
a  specified  number  of  days,  under  each 
count,  upon  which  a  conviction  is  had; 
the  imprisonment  under  each  succeed- 
ing count  to  commence  when  .it  ends 
under  the  preceding  one,  without  fix- 
ing the  day  and  hour  of  any.  Johnson 
V.  People,  83  111.  431. 

Where  a  defendant  was  convicted  on 
two  counts  of  an  indictment  for  selling 
liquor  to  one  in  the  habit  of  getting  intox- 
icated, the  punishment  being  ten  days' 
imprisonment  for  each  oiFence,  it  was 
held  to  be  error  to  render  judgment  of 
imprisonment  for  twenty  days  in  gross. 
The  imprisonment  awarded  should  be 
for  a  specified  time  under  each  count, 
the  time  under  the  second  to  commence 
when  the  first  ends.  MuUinix  v.  Peo- 
ple, 76  111.  211. 

3.  Harris  v.  Com.,  40  Mass.  (23 
Pick.)  280;  State  v.  Sannerud,  38  Minn. 
229;  State  V.  Olson,  38  Minn.  150; 
State  V.  Peterson,  38  Minn,  143. 


4.  State  V.  Plainfield,  44  N.  J.  L. 
(15  Vr.)  118. 

One  convicted  of  selling  spirituous 
liquors  cannot  be  discharged  by  the 
court  with  directions  that  execution  for 
the  fine  and  costs  issue  against  his 
property.  States.  Robinson,i7  N.H.263. 

A  common  seller  of  intoxicating  liq- 
uors, sentenced  to  imprisonment  and 
payment  of  fine  and  costs  under  St. 
1855,  ch.  215,  %  17,  is  not  entitled  to  be, 
discharged  as  a  poor  convict  under 
Rev.  St.,  ch.  145,  §  3,  until  after  three 
months  from  the  expiration  of  the  time 
for  which  he  was  sentenced  to  be  im- 
prisoned. Gannon  -u.  Adams,  74  Mass. 
(8  Gray)  395. 

Where  one  lias  been  fined  for  violat- 
ing an  Injunction  issued  under  the  pro- 
hibitory liquor  law,  he  may,  upon  de- 
fault in  paying  the  fijie,  be  imprisoned, 
under  the  general  provision  of  Code,  % 
4509  and.  under  the  laws  of  1884,  ch.  143, 
§  12,  such  person  cannotavail  himself  of 
the  benefits  of  Code,  §  461 1,  which  per- 
mits a  poor  person,  after  having  been 
imprisoned  thirty  days  for  failure  to  pay 
a  fine  in  a  criminal  case,  to  be  released 
upon  giving  his  note  for  the  amount  of 
the  fine,  together  with  a  written  sched- 
ule of  his  property.  Hanks  v.  Work- 
man, 69  Iowa  600. 

5.  For  a  full  discussion  of  the  sub- 
ject of  "appeal  from  a  judgment"  of 
conviction  for  a  violation  of  liquor 
laws,  see  Appeal,  vol.  i,  p.  616,  and 
Criminal  Procedure,  vol.  4,  pp. 
882-886. 

6.  See  tit.  Searches  and  Seizures. 

7.  See  Civil  Damage  Acts,  vol. 
3.  P-  257- 
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INTOXICATION    AS    A    DEFENCE  TO  CONTRACTS— (See  also 
Equity;  Contracts;  Rescission). 


1.  Express  Contracts,  773. 

2.  Implied  Contracts,  777. 


When  Equity   Will  Give    Relief, 

778. 


1.  To  an  Express  Contract. — An  express  contract  entered  into 
when  the  obligor  is  in  a  state  of  intoxication  so  as  to  deprive  him 
of  the  exercise  of  his  understanding,  is  voidable ;  and  the  party 
may,  for  that  cause,  avoid  it,  although  the  intoxication  was  vol- 
untary, and  not  procured  through  the  circumvention  of  the 
other  party.* 


1.  Barrett  v.  Buxton,  2  Aikens  (Vt.) 
167;  s.  c,  16  Am,  Dec.  691;  Ewell's 
Leading  Cas.  728.  According  to  Bever- 
ley's Case,  4  Co.  123  5,  a  party  cannot 
set  up  intoxication  in  avoidance  of  his 
contract  under  any  circumstance.  Al- 
though LordCoke  admits  that  a  drunk- 
ard, for  the  time  of  his  drunkenness,  is 
non  compos  mentis^  yet  he  says,  "  his 
drunkenness  shall,  not  extenuate  his  act 
x)r  ofiFence,  but  doth  aggravate  his  of- 
fence; and  doth  not  derogate  from  his 
act,  as  well  touching  his  life,  lands  and 
goods,  as  anything  that  concerns  him." 
He  makes  no  distinction  between  civil 
and  criminal  cases,  nor  intimates  any 
qualification  of  his  doctrine,  on  the 
ground  of  the  drunkenness  being  pro- 
cured by  the  contrivance  of  another 
who  would  profit  by  it.  His  doctrine 
is  general  and  without  any  qualification 
■whatever;  and,  connected  with  il,  he 
holds  that  a  party  shall  not  be  allowed 
to  stultify  himself,  or  disable  himself, 
on  the  ground  of  idiocy  or  lunacy.  The 
latter  proposition  is  supported,  it  is  true, 
by  two  or  three  cases  in  the  Year  Books, 
during  the  reign  of  Edward  III  and 
Henry  VI,  by  Littleton,  §  405,  who 
lived  in  the  time  of  Henry  VI,  and  by 
Stroud  V.  Marshall,  Cro.  Eliz.  398,  and 
Cross  V.  Andrews,  Cro.  Eliz.  622. 
Sir  William  Blackstone,  however,  who 
traces  the  progress  of  this  notion,  as  he 
calls  it,  considers  it  contrary  to  reason, 
and  shows  that  such  was  not  the  an- 
cient common  law.  The  register,  it 
appears,  contains  a  writ  for  the  alienor 
himself,  to  recover  .  lands  aliened  by 
him  during  his  insanity';  and  Britton 
states  that  insanity  is  a  Sufficient  plea 
■for  a  man  to  avoid  his  own  bond.  Fitz- 
herbert  also  contends  "that  it  stands 
with  reason  that  a  man  should  show 
how  he  was  visited  by  the  act  of  God 
■with  infirmity,  by  which  he  lost  his 
memory  and'  discretion  for  a  time." 
-Blackstone  considers  the  rule  as  having 


been  handed  down  from  the  loose  cases 
in  the  times  of  Edward  III  and  Henry 
VI,  founded  upon  the  absurd  reason 
that  a  man  cannot  know,  in  his  sanity, 
what  he  did  when  he  was  non  compos 
mentis,  and  he  says,  latter  opinions, 
feeling  the  inconvenience  of  the  rule, 
have  in  many  points  endeavored  to  re- 
strain it.  2  Bl.  Com.  291.  In  Thomp- 
son z'.  Leach,  3  Mad.  391,  it  was  held 
that  the  deed  of  a  man  non  compos 
mentis  was  not  merely  voidable,  but 
was  void  ab  initio,  for  want  of  capacity 
to  bind  himself  or  his  property.  In 
Yates  V.  Boen,  2  Stra.  1 104,  the  defend- 
ant pleaded  non  est  factum  to  debt  on 
articles,  and,  upon  the  trial,  oflFered  to 
give  lunacy  in  evidence.  The  chief 
justice  at  first  thought  it  ought  not  to 
be  admitted,  upon  the  rule  in  Beverley's 
case,  that  a  man  shall  not  stultify  him- 
self; but  on  the  authority  of  Smith  v. 
Carr,  in  172S,  where  Chief  Baron 
Pengelley,  in  a  like  case,  admitted  it; 
and,  on  considering  the  case  of  Thomp- 
son V.  Leach,  the  chief  justice  suffered  it 
to  be  given  in  evidence,  and  the  plain- 
tiff became  nonsuit.  The  most  ap- 
proved elementary  writers  and  com- 
pilers of  the  law  refer  to  this  case,  and 
lay  it  down  as  settled  law  that  lunacy 
may  be  given  in  evidence  on  the  plea 
of  non  est  factum  by  the  party  himself; 
and  it  is  said  to  have  been  so  ruled 
by  Lord  Mansfield  in  Chamberlain 
of  London  %'.  Evans,  mentioned  in  note 
to  I  Chitt.  Pl,470. 

In  this  country,  it  has  been  de- 
cided in  many  instances  that  a  par- 
ty may  take  advantage  of  Tiis  own 
disabilit3,  and  avoid  his  contract,  by 
showing  that  he  was  insane  and  inca- 
pable of  contracting.  Rice  v.  Peet,  15 
Johns.  503;  Webster  v.  Woodford,  3 
Day  go.  These  decisions  are  founded 
in  the  law  of  nature  and  of  justice,  and 
go  upon  the  plain  and  true  ground  that 
the    contract   of    a   party    non    compos 
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mentis  is  absolutely  void,  and  not  bind- 
ing upon  him.  The  rule  in  Beverley's 
case  as  to  lunacy,  therefore,  is  not  only 
opposed  to  the  ancient  common  law  and 
numerous  authorities  of  great  vreight, 
but  to  the  principles  of  natural  right 
and  justice,  and  cannot  be  recognized 
as  law ;  and  it  is  apprehended  that  the 
case  is  to  be  as  little  regarded  as  author- 
ity in  respect  to  intoxication,  which  rests 
essentially  upon  the  same  principle." 

It  is  laid  down  in  BuUer's  N.  P.  172, 
and  appears  to  have  been  decided  by 
Lord  Holt  in  Cole  v.  Robbins,  there 
cited,  that  the  defendant  may  give  in 
evidence,  under  the  plea  oi  non  est  fac- 
tum to  a  bond,  that  he  was  made  to  sign 
it  when  he  was  so  drunk  that  he  did  not 
know  what  he  did;  and  in  Pitt  v.  Smith, 
3  Camp.  Cas.  33,  where  an  objection 
was  made  to  an  attesting  witness  being 
asked  whether  the  defendant  was  not  in 
a  complete  state  of  intoxication  when  he 
executed  the  agreement,  Lord  Ellen- 
BORouGH  says:  "You  have  alleged  that 
there  was  an  agreement  between  the 
parties;  but  there  was  no  agreement  if 
the  defendant  was  intoxicated  in  the 
manner  supposed.  ■  He  had  not  an 
agreeing  mind.  Intoxication  is  good 
evidence  upon  a  plea  of  non  est  factum 
to  a  deed,  of  non  concessit  to  a  grant, 
and  of  non  assumpsit  to  a  promise." 
Cliitty,  Selwyn  and  Phillips  lay  down 
the  same  doctrine;  and  Judge  Swift, 
in  his  digest,  says  that  an  agreement 
signed  by  a  man  in  a  complete  state  of 
intoxication  is  void,  i  Chitty  PI.  470; 
Selw.  N.  P.  563;  I  Phil.  Ev.  128;  i 
Swift's  Dig.  173.  In  these  various  au- 
thorities it  is  laid  down  generally,  and 
without  any  qualification,  that  drunken- 
ness is  a  defence,  and  no  intimation  is 
made  of  any  distinction,  founded  on 
the  intoxication  being  procured  by  the 
party  claiming  the  benefit  of  the  con- 
tract. '  It  is  true  that  in  Johnson  v. 
Medlicott,  3  P.  Wms.  130,  that  circum- 
stance was  considered  essential  to  en- 
title the  party  to  relief  in  equity  against 
his  contract.  In  Gore  v.  Gibson,  13  M. 
&  W.  623,  to  an  action  by  an  endorsee 
against  the  endorser  of  a  bill  of  ex- 
change, the  defendant  pleaded  that 
when  he  endorsed  the  bill  he  was  so 
intoxicated,  and  thereby  so  entirely  de- 
prived of  sense,  understanding  and  the 
use  of  his  reason,  as  to  be  unable  to 
comprehend  the  meaning,  nature  or 
eflfect  of  the  endorsement,  or  to  con- 
tract thereby;  of  which  the  plaintiff  at 
the  time  of  the  endorsement  had  no- 
tice.    Held,  to  be  a  good  answer  to  the 


action,  and  not  to  amount  to  an  argu- 
mentative traverse  of  the  endorsement. 

To  the  same  effect  see  1  Pars,  on 
Cont.  384;  I  Chitty  on  Cont.  (nth 
Am.  ed.)  192;  Wald's  Pollock  on  Cont.. 
49,  87;  Kent's  Com.  (13th  ed.)  451; 
Wade  V.  Calvert,  2  Mill.  Const.  (S. 
Car.)  27;  Ring  1).  Huntington,  i  Mill. 
Const.  (S.  Car.)  162;  Molton  v.  Cam- 
roux,  4  Exch.  17;  Yates  v.  Boen,  5  Str. 
H04;  Fenton  v.  Hplloway,  i  Stark.  126; 
Burroughs  t».  Richman,  i  Green  (N.J.) 
233;  Remicker  v.  Smith,  2  Har.  &  J. 
(Md.)  421;  Foot  1).  Tewksbury,  2  Vt.. 
97;  Reynolds  v.  Waller,  i  Wash.  (Va.) 
164;  Jenners  v.  Howard,  6  Blackf.  (Ind.) 
240;  Harbison  v.  Lemon,  3  Blackf.(Ind.) 
51;  Reinskopf  v.  Ragge,  37  Ind.  207;, 
Curtis  V.  Hall,  i  Southard  (N.J.)  361;, 
State  Bank  v.  McCoy,  69  Pa  St.  204; 
Duncan  v.  McCuUough,  4S.  &  R.  (Pa.) 
484;  Clark  V.  Caldwell,  6  Watts  (Pa.) 
139;  Taylor  v.  Patrick,  i  Bibb  (Ky.) 
168;  Prentice  v.  Achorn,  2  Paige  (N. 
Y.)  30;  Rice  V.  Peet,- 15  Johns.  (N.  Y.) 
503;  Rutherford  v.  Ruff,  4  Dessaus.  (S. 
Car.)  364;  Williams  v.  Inabnet,  i  Bai- 
ley (S.  Car.)  343;  Foss  v.  Hildreth,  lO' 
Allen  (Mass.)  76;  Walker  v.  Davis,  i 
Gra}'  (Mass.)  506;  Drummond  v.  Hop- 
per, 4  Harr.  (Del.)  327;  Wigglesworth 
V.  Steers,  Hen.  &  Munf.  (Va.)  70;  Dorr 
V.  Munsell,  13  Johns.  (N.  Y.)  430;  Sey- 
mour V.  Delancy,  3  Cow.  (N.  Y.)  445;, 
Hutchinson  v.  Brown,  i  Clarke  (N.Y.) 
408;  French's  Heirs  v.  French,  8  Ohio- 
214;  Broadwater  v.  Dame,  10  Mo.  277;. 
White  V.  Cox,  3  Hayw.  (N.  Car.)  79; 
Lazell  V.  Pinnick,  i  Tyler  (Vt.)  247;. 
Newell  V.  Fisher,  19  Miss.  431;  Pickett 
V.  Sutter,  5  Cal.  412;  Phelan  v.  Gardner, 
43  Ca).  306;  Mansfield  ■::;.  Watson,  2 
Iowa  in;  Holland  7;.  Barnes,  53  Ala. 
83;  Donnelson  v.  Posey,  13  Ala.  752; 
Freeman  v.  Staats,  8  N.J.  Eq.  814. 

If  one  bids  at  a  public  sale  of  real  es- 
tate and  has  the  property  struck  downi 
to  him,  and  he»afterwards,  when  in  such 
a  state  of  drunkenness  as  to  suspend  the 
use  of  reason  and  understanding,  and 
not  to  know  what  he  is  doing,  executes 
a  written  contract  complying  with  the 
terms  of  the  sale  and  pays  a  portion  of 
the  purchase  money,  he  may  avoid  the 
contract  and  in  an  action  of  assumpsit 
recover  the  portion  of  the  purchase 
money  paid.  Bush  v.  Breinig,  113  Pa. 
St.  310. 

But  the  fact  that  a  man  possessed  of 
reason  and  the  power  of  reflection  is 
frequently  and  even  daily  intoxicated, 
is  not  sufficient  to  invalidate  a  clear  andi 
explicit  contract,  deliberately  made  by 
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him  on  the  best  terms,  and  obtained 
after  some  effort,  with  a  person  who  is 
not  proved  to  have  taken  advantage  of 
a  period  of  intoxication,  which  he  sub- 
sequently declares  to  be  satisfactory, 
and  which  is  fully  executed  by  the 
other  party.  Reinicker  v.  Smith,  2 
Harr.  &J.  (Md.)  421. 

An  assignor  of  insurance  policies 
may  maintain  an  action  to  recover  the 
policies  or  their  value  on  the  ground 
that  he  was  incapacitated  by  drunken- 
ness to  make  the  assignments,  without 
first  having  the  assignments  set  aside 
by  a  suit  in  equity.  Bursinger  v.  Bank 
of  Watertown,  67  Wis.  75. 

It  is  a  defence  in  a  suit  upon  a  mort- 
gage that  the  defendant  was  so  intoxi- 
cated at  the  time  of  signing  the  same  as 
to  be  incapable  of  executing  it;  and  it 
is  not  controverted  by  an  allegation  in 
reply  that  defendant  kept  and  used  the 
goods  for  which  the  instrument  was 
given,  the  claim  being  upon  the  written 
instrument  and  not  for  goods  sold.  It 
is  necessary  to  show  a  ratification  of 
the  instrument  by  defendant  when  so- 
ber and  in  his  right  mind.  Reinskopf 
V.  Ragge,  39  Ind.  207. 

Contract  Voidable,  Not  Void. — Al- 
though in  some  of  the  English  cases  it 
is  implied  that  where  a  party  enters 
into  a  contract  in  such  a  state  of  drunk- 
enness as  not  to  know  what  he  is  doing, 
his  contract  is  wholly  void,  in  the  United 
States  the  contract  is  held  to  be  voida- 
ble merely  at  his  option,  and  capable  ot 
ratification  by  the  intoxicated  party  on 
becoming  sober.  See  note  to  Gore  v. 
Gibson,  Ewell's  Leading  Cases,  738; 
Chitty  on  Contracts  (nth  Am.  ed.), 
192;  Wald's  Pollock  on  Contracts, 
note,  92;  2  Kent's  Com.  452;  Story 
on  Cont.,  §  87;  Joest  v.  Williams,  42 
Ind.  565;  Broadwater  v.  Dame,  10  Mo. 
277;  Carpenter  v.  Rogers,  28  N.  W. 
Rep.  (Mich.)  156;  Eaton  v.  Perry,  29 
Mo.  96;  Mansfield  v.  Watson,  2  Iowa 
III;  Allen  v.  Berryhill,  27  Iowa  534; 
Musselman  v.  Cravens,  47  Ind.  i; 
Mathews  v.  Baxter,  L.  R.,  8  Exch.  132; 
Bates  V.  Ball,  72  111.  108.  But  see  i 
Parsons  on  Cont.  385,  note,  where  after 
citing  authorities  the  author  says: 
"  Some  of  the  above  authorities  cer- 
tainly seem  to  be  inconsistent  with  the 
principle  that  a  person  in  a  state  of  in- 
toxication has  no  agreeing  mind,  and 
therefore  there  never  was  a  contract  be- 
tween the  parties.  We  think  this  prin- 
ciple, however,  the  true  one."  So  it 
cannot  be  impeached  by  third  persons 
so  long  as  the  party  who  was  intoxicated 


acquiesces,  but  it  may  be  avoided  by 
his  legal  representatives.  Wiggles- 
worth  i).  Steers,  i  Hen.  &  Munf.  (Va.) 
70. 

Besclssion  and  Batiflcation  of  Con- 
tracts.— A  contract  voidable  by  reason 
of  the  incapacity  of  one  of  the  parties 
on  account  of  intoxication,  may  be 
rescinded  by  him  within  a  reasonable 
time  after  becoming  sufficiently  sober 
to  know  the  character  of  his  contract. 
Cufhmings  v.  Henry,  10  Ind.  109;  and 
if  he  defends  against  the  contract  on 
such  a  ground,  he  must  show  that  he 
has  rescinded  it  by  restoring  whatever 
was  received  as  the  consideration  there- 
of. Joest  ».  Williams, 42  Ind.  565;  Will- 
iams V.  Inabnet,  i  Bailey  (S.  Car.)  343; 
Mathews  v.  Baxter,  L.  R.,  8  Exch.  132. 

The  defence  in  a  suit  upon  a  mort- 
gage that  the  defendant  was  so  intoxi- 
cated at  the  time  of  signing  his  name 
as  to  be  incapable  of  executing  it,  is  not 
controverted  by  an  allegation  in  reply 
that  defendant  kept  and  used  the  goods 
for  which  the  instrument  was  given, 
the  claim  being  upon  the  written  in- 
strument, and  not  for  goods  sold.  It  is 
necessary  to  show  a  ratification  of  the 
instrument  by  defendant  when  sober 
and  in  his  sound  mind.  Reinskopf  v. 
Ragge,  37  Ind.  207. 

Degree  of  Drunkenness. — To  render 
the  transaction  voidable,  he  who  sets  up 
intoxication  as  a  defence  should  have 
been  so  drunk  as  to  have  drowned  rea- 
son, memory  and  judgment,  and  im- 
paired his  mental  faculties  to  an  extent 
that  would  render  him  non  compos 
mentis  for  the  time  being,  especially 
where  there  is  no  pretence  that  any  per- 
son connected  with  the  transaction 
aided  in  or  procured  his  drunkenness. 
Bates  V.  Ball,  72  111.  108;  Birdsong  v. 
Birdsong,  2  Head  (Tenn.)  289.  It  is 
not  alone  the  influence  of  liquor  which 
avoids  a  contract,  but  it  must  be  shown 
to  exist  to  such  extent  as  to  seriously 
impair  the  reasoning  faculties.  Pickett 
V.  Sutter,  5  Cal.412;  Cavender  v.  Wad- 
•  dingham,  5  Mo.  App.  457.  At  the  time 
of  making  the  contract  the  party  seek- 
ing to  avoid  it  must  have  been  in  such 
a  state  of  drunkenness  as  not  to  know 
what  he  was  doing.  Johns  v.  Fretchey, 
39  Md.  25S.  The  proof  must  show  in- 
sanity. Schramm  v.  O'Connor,  98  111. 
541.  Evidence  of  a  party's  condition 
several  hours  after  the  settlement 
sought  to  be  set  aside  on  the  ground 
of  intoxication  is  admissible  as  tending 
to  show  his  condition  at  the  time  the 
settlement  was  made.    Phelan  v.  Gard- 
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According  to  this  rule  the  maker  of  a  promissory  note,  as  be- 
tween himself  and  the  payee,  may  avoid  it  if  he  can  show  total 
intoxication  at  the  time  of  its  execution. i  This  defence  may 
also  be  set  up  against  those  taking  the  note  with  a  knowledge  of 
the  circumstances  under  which  it  was  made  ;  *  but  on  grounds  of 
pubhc  policy  and  the  necessities  of  commerce,  the  defence  of 
drunkenness  in  the  maker  cannot  be  set  up  against  the  innocent 
holder  of  a  negotiable  note.^ 

If  the  party  made  himself  drunk  for  the  purpose  of  entering 


ner,  43  Cal.  306.  Where  a  party  to  a 
contract  is  intoxicated  at  the  time  of 
making  a  contract  to  the  extent  only 
that  he  does  not  clearly  understand  the 
business,  this  does  not  render  his  con- 
tract void  or  voidable,  where  no  advan- 
tage has  been  gained  by  dealing  with 
him.  Henry  v.  Ritenour,  31  Ind.  136. 
See  also  Belcher  v.  Belcher,  10  Yerg. 
(Tenn.)  121;  Wright  v.  Fisher,  32  N. 
W.  Rep.  605;  and  where  the  maker  of 
a  promissory  note  was  not  so  intoxi- 
cated at  the  time  he  made  the  note  but 
that  he  remembered  the  act  and  accom- 
panying circumstances  the  next  morn- 
ing, lield^  that  he  could  not  set  up  as 
a  defence,  in  the  action  upon  the  note 
by  a  bona  fide  holder,  the  plea  of  in- 
toxication. Caulkins  v.  Frj',  35  Conn. 
170. 

Where  a  note  is  signed  by  a  person 
who  if  intoxicated,  was  yet  aware  of 
what  he  was  doing,  and  not  deceived  as 
to  the  identity  of  the  paper  signed,  it  is 
not  void,  and  any  defence  to  it  niust 
rest  on  fraud  and  not  on  absolute  inca- 
pacity. Miller  tJ.,  Finley,  26  Mich.  24S. 
But  even  if  the  party  was  not  wholly 
intoxicated,  drunkenness  can  be  set  up 
as  a  defence  only  where  it  was  brought 
about  by  the  other  party.  Burroughs 
V.  Richman,  i  Green  (N.  J.L.)  233;  23 
Am.  Dec.  717. 

In  some  of  the  English  cases  there 
appears  to  be  a  distinction  between  the 
effect  of  an  extreme  state  of  intoxica- 
tion that  deprives  a  man  of  his  reason, 
and  the  mere  inability  to  form  a  free 
and  rational  judgment  of  the  effect  of 
the  contract.  In  the  former  case  the 
contract  would  be  wholly  void,  and  in 
the  latter  only  voidable  if  known  to  the 
other  party.  See  Cooke  v.  Clayworth, 
18  Ves.  12;  Wald's  Pollock  on  Cont.  91. 

One  reduced  to  such  extreme  debility 
by  intoxication  as  to  be  unable  to  rise, 
or  sit  up  in  bed  unless  supported,  or  to 
hold  a  pen  and  make  a  mark  unless  the 
pen  and  hand  are  held  for  him,  can  no 
more  execute  a  conveyance  of  his  prop- 


erty than  if  intoxicated.  Wilson  v.  Big- 
ger, 7  Watts  &  S.  (Pa.)  III.  The  same 
rule  applies  to  parties  whose  minds 
are  enfeebled  by  habitual  intoxication. 
Birdsong  v.  Birdsong,  2  Head  (Tenn.) 
289. 

A  Question  for  the  Jury. — It  is  a 
question  for  the  jury  to  decide  whether 
the  party  entering  to  the  contract  was 
incompetent  on  account  of  his  intoxi- 
cation. Cummings  v.  Henry,  10  Ind. 
109;  Prentice  v.  Achorn,  2  Paige  (N. 
Y.)  30;  Berkley  v.  Cannon,  4  Rich.  (S. 
Car.)  136. 

1.  Gore  V.  Gibson,  13  Mees.  &  W. 
623. 

2.  Gore  V.  Gibson,  13  Mees.  &  W. 
623;  Pitt  v.  Smith,  3  Camp.  33;  Molton 
V.  Camrony,  2  Exch.  487;  Wiggles- 
worth  V.  Steers,  :  Hen.  &  Mun.  (Va.) 
70;  Jenners  v.  Howard,  6  Blackf.  (Ind.) 
240;  Clark  V.  Caldwell,  6  Watts  (Pa.) 
139;  Miller  -v.  Finley,  26  Mich.  248; 
Daniels  on  Neg.  Inst.,  §  214. 

3.  State  Bank  v.  McCoy,  69  Pa.  St. 
204.  In  this  case  the  court  say:  "The 
note  of  an  insane  person  or  of  one  per- 
fectly imbecile,  which  he  has  been  in- 
duced to  sign  by  fraud  and  imposition, 
is  void  in  the  hands  of  an  innocent  en- 
dorsee; it  does  not  follow  that  a  note 
given  by  a  person  in  a  state  of  intoxi- 
cation is  void  in  the  hands  of  a  holder 
for  value  without  notice  of  the  maker's 
condition  when  it  was  given."  There 
is  this  difference  between  the  cases.  In- 
sanity or  total  imbecility  is  a  permanent 
state  or  condition  of  the  mind,  dis- 
abling one  from  taking  care  of  himself. 
Drunkenness  is  a  temporary  disability 
voluntarily  produced,  and  when  men 
thus  temp'orarily  deprive  themselvesof 
the  use  of  their  reason,  and  voluntarily 
expose  themselves  to  fraud  and  imposi- 
tion, the  law  may  wisely  refuse  to  treat 
them  with  the  same  tenderness  as  it 
does  those  unfortunate  beings  who 
are  deprived  of  their  understanding  by 
some  providential  dispensation;  and  it 
may  properly  hold  them  to  a  different 
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into  agreements  and  then  avoiding  them,  the  fraudulent  intent 
antedating  his  drunkenness  would  render  it  incompetent  for  him 
to  avail  of  the  defence. ^ , 

2.  Implied  Contracts. — With  regard  to  contracts  which  it  is 
sought  to  avoid  on  the  ground  of  intoxication,  there  is  a  distinc- 
tion between  express  and  implied  contracts.  In  many  cases  the 
law  does  not  require  an  actual  agreement  between  the  parties, 
but  implies  a  contract  from  the  circumstances ;  in  fact,  the  law 
itself  makes  the  contract  for  the  parties.  Thus  in  actions  for 
money  had  and  received  to  the  plaintiff's  use,  or  money  paid  by 
him  to  the  defendant's  use,  the  action  may  lie  against  the  defend- 
ant, even  though  he  may  have  protested  against  such  a  contract. 
So,  a  tradesman  who  supplies  a  drunken  man  with  necessaries 
may  recover  the  price  of  them  if  the  party  keeps  them  when  he 
becomes  sober,  although  a  count  for  goods  bargained  and  sold 
would  fail.*  The  action  should  not  be  brought  upon  the  secur- 
ity for  goods  sold  unless  it  has  been  ratified.* 


measure  of  responsibility  for  the  con- 
sequences of  their  acts.  If  a  man  vol- 
untarily deprives  himself  of  the  use  of 
his  reason  by  strong  drink,  why  should 
he  not  be  responsible  to  an  innocent 
party  for  the  acts  which  he  performs 
when  in  that  condition  ?  It  seems  to 
me  that  he  ought,  on  the  principle  that 
when  a  loss  must  be  borne  by  one  of 
two  innocent  persons,  it  shall  be  borne 
by  him  who  occasioned  it.  But  there 
is  another  and  controlling  reason  for 
holding  the  maker  liable  to  the  en- 
dorsee in  such  a  case,  founded  on  prin- 
ciples of  public  policy  and  the  necessi- 
ties of  commerce.  The  exigencies  of 
trade  require  that  there  should  be  no 
unnecessar3'  impediments  to  the  ready 
circulation  and  currency  of  negotiable 
paper,  but  that  it  should  be  left  free  to 
pass  from  hand  to  hand  like  bank  notes, 
and  perform  the  functions  of  money 
untrammeled  by  any  equities  or  de- 
fences between  the  original  parties.  If, 
then,  it  should  be  held  that  the  drunk- 
enness of  the  maker  avoids  his  note  in 
the  hands  of  the  endorsee,  it  is  obvious 
that  such  a  rule  would  greatly  clogand 
embarrass  the  circulation  of  commer- 
cial paper,  for  no  man  could  safely  take 
it  without  ascertaining  the  condition  of 
the  maker  or  drawer  when  it  was  given, 
although  there  might  be  nothing  sus- 
picious in  its  appearance  or  unusual  in 
the  character  of  the  signature.  It  is 
evident  that  it  would  be  a  less  evil  to 
exclude  the  defence  of  drunkenness, 
though  it  might  occasionally  work  indi- 
vidual hardship,  than  to  clog  the  circu- 
lation of  commercial  paper,  to  the  great 


inconvenience  of  the  public,  by  admit- 
ting such  a  defence  If  fraud  and  im- 
position in  obtaining  a  note  will  not 
avoid  it  in  the  hands  of  an  innocent 
endorsee,  because  such  a  rule  would 
render  commercial  paper  less  valuable 
and  convenient  as  a  medium  of  ex- 
change, why  should  the  drunkenness  of 
the  maker .'  Why  should  drunkenness 
be  a  defence  if  there  has  been  no  fraud 
or  imposition  ?  And  if  there  has,  and 
this  is  the  ground  of  defence,  why 
should  it  not  avoid  the  note  in  the  one 
case  as  well  as  in  the  other  ?"  See  also 
McSparran  v.  Neeley,  gi  Pa.  St.  17; 
Miller  v.  Finley,  26  Mich.  248. 

But  see  Daniels  on  Neg.  Inst.  (3rded.), 
§  214,  where  it  is  said  that,  "if  the 
drunkenness  were  so  complete  as  to 
suspend  all  rational  thought,  the  better 
opinion  is  that  any  instrument  signed 
by  the  party  would  be  utterly  void  even 
in  the  hands  of  a  bona  fide  holder  with- 
out notice,  for,  although  it  may  have 
been  the  party's  own  fault,  that  such  an 
aberration  of  mind  was  produced,  when 
produced,  it  suspended  for  the  time  be- 
ing his  capacity  to  consent,  which  is 
the  first  essential  to  a  contract."  Citing 
Parsons  N.  &  B.  151. 

1.  I  Daniels  on  Neg.  Inst.,  ^  215. 

2.  Gore  V.  Gibson,  13  Mees.  &  W. 
623;  Richardson  v.  Strong,  13  Ired. 
L.'(N.  Car.)  106;  i  Parsons  oh  Con- 
tracts (7th  ed.),  385;  iStory  on  Cont. 
(5th  ed.),  5  86. 

3.  A  publican  cannot  recover  for  beer 
furnished  to  third  persons,  by  the  order 
of  an  individual  who  has  previously 
become  intoxicated  by  drinking  in  his 
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3.  When  Equity  Will  Give  Relief. — In  general  courts  of  equity^ 
as  a  matter  of  public  policy,  do  not  incline,  on  the  orte  hand,  to 
lend  their  assistance  to  a  person  who  has  obtained  an  agreement 
or  deed  from  another  in  a  state  of  intoxication,  and,  on  the  other 
hand,  they  are  equally  unwilling  to  assist  the  intoxicated  party 
to  get  rid  of  his  agreement  or  deed  merely  on  the  ground  of  his. 
intoxication  at  the  time.  They  will  leave  the  parties  to  their  or- 
dinary remedies  at  law,  unless  there  is  some  fraudulent  contriv- 
ance or  some  imposition  practiced.^ 


house.  Brandon  v.  Ord,  3  C.  &  P.  440. 
Reinskopf  -v.  Ragge,  37  Ind.  207. 

1.  Story's  Eq.  Jur  (13th  ed.),  §  231. 
In  Cooke  v.  Clayworth,  18  Ves.  jur.  12, 
Sir  William  Grant  states  the  rule 
in  substantially  the  same' language,  and 
says  further  :  "  I  say  merely  upon  that 
ground  [intoxication];  as,  if  there  was, 
as  Lord  Hardwicke  expresses  it  in 
Cory  V.  Cory,  I  Ves.  19,  any  unfair  ad- 
vantage made  of  his  situation,  or,  as  Sir 
Joseph  Jek  yll  says  in  Johnson  v.  Med- 
licott,  3  P.  Will.  130,  note  a,  any  contri- 
vance or  management  to  draw  him  into 
drink,  he  might  be  a  proper  object  of  re- 
lief in  a  court  of  equity." 

In  2  Kent's  Com.  (13th  ed.)  452, 
note  c,  it  is  said  that  the  rule  in  equity 
is,  that  the  court  will  not  interfere  to 
assist  a  person  'merely  on  the  ground  of 
intoxication;  but  if  any  unfair  advan- 
tage has  been  taken  of  the  person's  in- 
toxication, it  will  render  all  proper  aid. 

In  Newland  on  Contracts,  p.  635,  it 
is  said  :  "  Though  a  man  was  in  a  state 
of  drunkenness  when  he  entered  into 
an  agreement,  equity  will  not  set  it 
aside  on  that  ground  alone,  especially  if 
it  be  reasonable;  as,  for  instance,  to 
settle  family  disputes." 

In  Hotchkiss  v.  Fortson,  7  Yerg. 
(Tenn.)  67,  it  was  held  that  where  one 
takes  advantage  of  another  to  induce 
him  to  purchase  land  at  an  exorbitant 
price,  the  contract  will  not  be  set  aside. 
Followed  in  Belcher  v.  Belcher,  10 
Yerg.  (Tenn.)  121. 

To  the  same  effect,  see  Cory  -u.  Corj', 
I  Ves.  Sen.  19;  Johnson  v,  Medlicott,  3 
P.  Wms.  130,  n.;  Stockley  v.  Stockley, 
I  Ves.  &  B.  23;  Crane  v.  Conklin,  Sax- 
ton  (N.  J.)  346;  Rich  ■£).  Sydenham,  i 
Ch.  Cas.  202;  Hutchinson  v.  Tindall,  2 
Green  (N.  J.)  357;  Shaw  v.  Thacker^', 
I  Srh.  &  G  540;  Hutchinson  t;.  Tindall 
3  N.  J.  Eq.  357  (where  a  deed  of  con- 
veyance, made  without  consideration, 
the  grantor  being  intoxicated  at  the 
time,  was  relieved  against  in  equitj'); 
Campbell  v.  Ketcham,   i   Pibb    (Ky.) 


406;  Mansfield  v.  Watson,  2  Iowa  115;. 
White  V.  Cox,  3  Hayw.  (Tenn.)  79.  In. 
Spiers  V.  Higgins,  decided  at  the  rolls, 
in  1814,  and  cited  in  Barrett  v.  Buxton, 
2  Aiken  (Conn.)  164,  a  bill  filed  for 
specific  performance  of  an  agreement 
which  .  was  entered  into  with  the  de- 
fendant when  drunk,  was  dismissed, 
with  costs,  although  the  defendant  did 
not  contribute  to  make  the  defendant 
drunk.  See  also  O'Connor  v.  Rempt,. 
29  N.  J.  Eq.  156;  Storrs  v.  Scangale, 
48  Mich.  387 ;  Lavette  v.  Sage,  29, 
Conn.  577;  Morris  v.  Nixon,  7  Humph.. 
(Tenn.)  579. 

On  the  other  hand  there  are  authori- 
ties which  support  the  proposition  that 
equity  will  give  relief  where  the  drunk- 
enness is  so  excessive  as  to  deprive  a 
man  of  his  reason,  without  considering- 
whether  he  was  drawn  into  drink  or  un- 
fair advantage  taken. 

In  I  Maddock's  Ch.  Frac.  the  au- 
thor says :  "  It  never  can  be  said  that 
a  person  absolutely  drunk  has  that  free- 
dom of  mind  generally  esteemed  neces- 
sary to  a  deliberate  consent  to  a  contract. 
The  reasoning  faculty  is  for  a  time  de- 
posed. At  law  it  has  been  held  that 
upon  a  plea  of  non  est  factum  the  de- 
fendant may  give  in  evidence  that  they 
made  him  sign  the  bond  when  he  was 
so  drunk  that  he  did  not  know  what  he 
did.  So  a  will  made  by  a  drunken  man 
is  invalid.  And  will  a  court  of  equity 
be  less  indulgent  to  human  frailty  }  It 
seems  to  be  a  fraud  to  make  a  contract 
with  a  man  who  is  so  drunk  as  to  be  in- 
capable of  deliberation." 

Nor  is  the  language  of  Justice  Story 
altogether  favorable  to  the  former  posi- 
tion. He  says  :  "  But  to  set  aside  any 
act  or  contract  on  account  of  drunken- 
ness, it  is  not  sufBcient  that  the.  party 
is  under  undue  excitement  from  liquor. 
It  must  rise  to  that  degree  which  may 
be  called  excessive  drunkenness,  where- 
the  party  is  utterly  deprived  of  the  use- 
of  his  reason  and  understanding;  for  in 
such  a  case  there  can  in  no  just  sense- 
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INTRINSIC— INTROAIISSION— J  NTR  UDE—INTR  US  ION. 

INTRmSIC— See  note  i. 

INTROMISSIOIT. — A  term  signifying  dealings  in  stocks,  goods 
or  cash  of  a  principal  coming  into  the  hands  of  his  agent,  to  be 
accounted  for  by  the  agent  to  his  principal.* 

INTRUDE— See  note  3. 

INTRUSION. — The  entry  of  a  stranger  after  a  particular  estate 
of  freehold  is  determined  before  him  in  remainder  or  reversion.* 


be  said  to  be  a  serious  and  deliberate 
consent  on  his  part,  and  without  this  no 
contract  or  other  act  can  or  ought  to  be 
binding  by  the  law  of  nature.  If  there 
be  not  that  degree  of  excessive  drunk- 
enness, then  courts  of  equity  will  not 
interfere  at  all  unless  there  has  been 
some  contrivance  or  management  to 
draw  the  party  into  drink,  or  some  un- 
fair advantage  taken  of  his  intoxication 
to  obtain  an  unreasonable  bargain  or 
benefit  from  him."  And  in  a  note:  "Sir 
Joseph  Jekyll  is  said  to  have  intimated 
an  opinion  that  the  having  been 
in  drink,  is  not  any  reason  to  relieve  a 
man  against  any  deed  or  agreement 
gained  from  him  to  encourage  drunken- 
ness. Secus,  if,  through  the  manage- 
ment or  contrivance  of  him  who  gained 
the  deed,  etc.,  the  party  from  whom  the 
deed  has  been  gained  was  drawn  into 
drink.  Johnson  v.  Medlicott,  1734, 
cited,  3  P.  Will.  130,  note  a.  But  this 
distinction  seems  wholly  unsatisfactory; 
for  in  each  case  it  is  the  fraud  of  tfie 
party  who  obtained  the  deed  or  agree- 
ment which  constitutes  tlie  ground  of 
declaring  it  invalid ;  and  the  fraud  is  in 
morals  and  common  sense  the  same, 
whether  the  drunken  party  has  been 
enticed  into  the  drunkenness,  or  be- 
comes the  victim  of  the  cunning  of 
another,  who  takes  advantage  of  his 
mental  incapacity.  The  case  of  Cook 
V.  Clayworth,  18  Ves.  12,  requires  no 
such  distinction  where  the  circum- 
stances indicate  fraud.  In  this  las- 
case.  Sir  William  Grant  said  .  'At 
to  that  extreme  state  of  intoxication  that 
deprives  a  man  of  his  reason,  I  appre- 
hend that  even  at  law  it  would  invali- 
date a  deed  obtained  from  him  while  in 
that  condition.'  See  also  Cole  v.  Rob- 
ins, Buller,  N.  P.  172;  Wigglesworth  v. 
Steers,  i  Hen.  &  Munf.  (Va.)7o."  Sto- 
ry's Eq.  Jur.,  §  231,  and  note. 

In  Hutchinson  v.  Brown,  i  Clark  (N. 
Y.)  408,  it  was  held  that  the  intoxica- 
tion of  a  contracting  party  is  no  ground 
for  setting  aside  the  contract,  where  it 
was  not  induced  by  the  other  party,  un- 
less it  is  habitual,  so  as  to  derange  the 


mind  or  subject  it  to  frequent  fits  of  de-. 
rangement,  or  is  so  great  as  to  deprive 
the  party  of  his  reason. 

In  French  v.  French,  8  Ohio  214,  it 
was  keld  directly  that  a  contract  made 
in  such  a  state  of  intoxication  as  to  de- 
prive a  party  of  his  discretion  and  ordi- 
nary judgment,  will  be  set  aside  in 
equity,  although  the  other  party  had  no- 
agency  in  producing  the  intoxication; 
and  in  Willcox  v.  Jackson,  i  N.  W.  Rep. 
(Iowa )  5 18,  the  rule  is  laid  down  that  to 
justify  the  setting  aside  of  an  act  or  the 
cancellation  of  a  contract  on  the  ground 
of  drunkenness,  the  intoxication  must 
be  such  as  to  deprive  the  party  of  his 
reason  and  understanding;  but  where 
one  party  procures  the  intoxication  of 
another,  in  order  to  take  an  undue  ad- 
vantage of  him,  a  much  less  degree  of 
intoxication  will  warrant  a  court  in  de- 
claring a  contract  fraudulent  and  void. 

1.  "  The  '  intrinsic  value '  of  a  thing 
is  its  true,  inherent  and  essential  value, 
not  depending  upon  accident,  place  or 
person,  but  the  same  everywhere  and  to 
everyone.  Bank  notes  have,  indeed,  no 
intrinsic  value."  Bank  of  the  State  v. 
Ford,  1;  Ired.  L.  (N.  Car.)  698;  and  see 
L.  R.  June,  Ry.  v.  Woodruff,  5  S.  W. 
Rep.  793. 

2.  Stewart  v.  McKean,  29  Eng.  L.  & 
Eq.  391. 

3.  This  word  as  applied  to  paupers 
who  have  come  into  a  parish  and  be- 
come chargeable,  may  apply  to  casual 
poor,  and  does  not  show  that  they  re- 
main there.  Reg.  v.  Willarts,  7  S.  B. 
516. 

4.  3  Bl.  Com.  196;  Co.  Litt.  277  a; 
Challis  on  R.  P.  182;  Hulick  v.  Scovil, 
9  111.  170;  Birthright  v.  Hall,  3  Munf. 
(Va.)  540.  "This  entrj'  and  interposi- 
tion of  the  stranger  differs  from  an 
abatement  in  this  :  that  an  abatement  is 
always  to  the  prejudice  of  the  heir  or 
immediate  devisee;  an  intrusion  is  al- 
ways to  the  prejudice  of  him  in  remain- 
der or  reversion."  3  Bl.  Com.  169.  Af- 
ter an  intrusion  the  remainderman  or 
reversioner  has  no  longer  a  seisin  in 
law,  but  only  a  right  of  entry.     Challis 

79 


INVA  LTD— IN  V A  SION—INVEIGLE— INVENTION. 


INVALID. — Having  no  force,  effect  or  efficacy  ;  void  ;  nuU.i 
UTVASION. — A  hostile  force   coming  upon   a  state  from  with- 
out ,2  but  a  state  may  be  said  to  be  invaded  when  it  is  beset  by  a 
domestic  rebellion.^ 

INVEIGLE— (See  ABDUCTION  ;  Kidnapping).— To  persuade  to 
something  bad  ,  to  wheedle  ;  to  entice  ;  to  seduce  ;  to  beguile.* 
INVENTION— (In  the  Patent  Law). 


I.  Definition,  7S1. 
II.  Definition  of  Mechanical  Skill,  7S1. 
III.  Tests  to  Distinguish  Inventive  and 

Mechanical  Skill,  781. 
iV.  Mechanical  Skill  Not  Patentable, 
782. 
V.  Means  of  Distinguishing  "  Invent- 
ive" from  "Mechanical  Skill, "7S3. 
I.  By  an  Examination  of  the  De- 
vice Itself y  783. 

a.  Change  in  Form,  783. 

b.  Change  of  Material,  781;, 

c.  Changes  in  Size,  787. 

d.  Changes  in  Location  of  Parts, 
788. 

e.  Changes  in  the  dumber  of 
Parts,  789. 

f.  Substitution  of  a  Device  for 
Its  Equivalent,  789. 

g.  Double  Use — Machine  or  De- 
vice, 790. 

h.  Process,  Application  of  Doc- 
trine ^'■Double  Use"  to,  ']<)2. 

i.  Composition  of  Matter;  Ap- 
plication of  Doctrine  of 
Double  Use,  793. 

k.  Limitations  of  Doctrine  of 
Double   Use,  794. 

/.  Combination  and  Aggrega- 
tion, 795. 

m.  Putting  Two  Old  Things 
Side  by  Side  Without  Change 
of  Function,  799. 

on  R.  P.  182.  He  maj',  accordingly, 
purge  the  intrusion  by  a  formal  and 
peaceable  entry,  thus  making  himself 
complete  owner  and  capable  of  convey- 
ing from  himself  either  by  descent  or 
purchase.  Birthright  v.  Hall,  3  Munf. 
(Va.)  540. 

1.  State  ^'.  Casteel  (Ind.),  no  Ind. 
174. 

2.  I  Bish.  on  Cr.  L.  i6i  n;  Const.  U. 
S.,  art.  4,  §  4. 

3.  I  Bish.  on  Cr.  L.  49;  and  see  In- 
surance Co. -y.  Boon,  95  U.  S.  117. 

4.  Worcester,  quoted  in  United  States 
V.  Ancarola,  17  Blatchf.  (U.  S.)  423; 
s.  c,  I  Fed.  Rep.  676,  and  People  v.  De 
Leon,  13  N.  \  .  St.  Rep.  588. 

As  used  in  an  act  against  kidnapping, 


».  Mere   Carrying  Eormard  of 
an  Old  Idea,  800. 
2.  Result   as  Evidence  of  Inven- 
tion, 801. 

a.  Novelty  and  Utility  as  Evi- 
dence of  Invention,  801. 

b.  General  and  Extensive  Use  of 
a  Device  as  Evidence  of  In- 
vention, 803. 

c.  Ineffectual- Attempts  of  For- 
mer Inventors,  804. 

VI.  Amount  of  Invention   Employed 
in  Contriving  Device   Unimport- 
ant, 805.  .  . 
I.  Accidental  Making  of  a  Device; 
When  Invention,  806. 

VII.  Distinction    Between    Invention 
and  Unpatentable  Discovery,  806. 

1.  Definition  of  Unpatentable  Dis- 
covery, 806. 

2.  Subjects  of  Discovery,  806. 

a.  When  Principle  Unpatenta- 
ble, 806. 

b.  Hoiv  Far  Principle  May  Be- 
come Patentable,  807. 

c.  "  Effect "  or  "  Result,"  809. 

VIII.  Joint  Invention,  809. 

1.  Definition,  809. 

2.  Suggestions ;  When  Suggestor 
Is  Inveyitor,  810. 

3.  Right-  of  Mechanic  Who  Con- 
structs Machine  to  be  Consid- 
ered Inventor,  811. 

or  abduction,  "to  inveigle  involves  no 
physical  force,  but  such  mental  control 
over  the  person  inveigled  as  to  induce 
him  to  do  it,  and  if  this  be  acconiplished 
by  falsehood,  by  deceit,  misrepresenta- 
tion, or  device,  whatever  it  may  be 
which  captivates  the  mind,  the  crime  is 
committed.  The  act  of  the  appellant 
may  be  briefly  stated  as  follows :  with  an 
intent  to  induce  the  complainant  to 
leave  this  State  for  a  wicked  purpose,  he 
made  false  representations  whicli  were 
believed  to  be  true  and  relied  upon,  and 
being  relied  upon  resulted  in  her  de- 
parture. She  was  thus  enticed,  thus  in- 
veigled." The  word  involves  consent. 
People  V.  DeLeon,  13  N.  Y.  St.  Rep. 
588;  s  c,  II  Cent.  Rep.  883. 
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Definition. 


INVENTION. 


Mechanical  Skill. 


I.  Definition.^ — Invention,  in  the  sense  of  the  patent  law,  is  the 
finding  out,  contriving  or  creating  of  something  not  existing  and 
not  known  before^  by  the  action  of  the  intellect.*  It  is  defined 
as  the  work  of  the  head  as  distinguished  from  the  work  of  the 
hands,*  and  to  be  the  intuitive  faculty  of  the  mind  put  forth  in 
search  for  new  results  or  new  methods,^  the  indication  of  genius 
and  the  production  of  a  new  idea.® 

II.  Mechanical  Skill — Definition. — Is  the  suggestion  of  com- 
mon experience  which  arises  spontaneously  and  by  necessity  of 
common  reasoning  in  the  minds  of  those  who  have  become  ac- 
quainted with  the  circumstances  with  which  they  have  to  deal,' 
and  consists  in  the  modification  of  an  inventive  idea  and  making 
it  more  practical,*  and  doing  what  would  suggest  itself  to  the 
common  mind.® 

m.  Tests  to  Distinguish  Invention  from  Mechanical  Skill. 
— The  true  test  whether  a  device  is  the  result  of  invention  or 


Under  an  act  "to  protect  persons  of 
foreign  birth  against  forcible  constraint 
or  involuntary  servitude,"  influence 
brought  to  bear  on  parents  of  children 
in  Italy  to  induce  them  to  consent  that 
their  children  should  come  to  this  coun- 
try with  a  man  to  earn  money  for  him 
on  the  street,  is  inveiglement.  "  To  in- 
veigle, or  persuade,  or  entice  necessa- 
rily implies  that  the  person  is  persuaded 
or  enticed,  and  yields  assent  as  the  re- 
sult of  the  persuading  or  enticing." 
United  States  v.  Ancarola,  17  Blatchf. 
423;  s.  c,  I  Fed.  Rep.  676, 

1.  Invention  and  discovery  denote 
sometimes  the  mental  process  of  the  in- 
ventor or  discoverer,  sometimes  the 
thing  in  which  the  mental  process  re- 
sults; sometimes,  moreover,  in  the  same 
argument  or  opinion,,  if  not  in  the  same  ■ 
sentence,  the  word  " invention  "  is  used' 
first,  to  signify  the  act  of  inventing,  and 
then  to  signify  the  thing  invented." 
Merwin  Patentability  of  Inventions 
(isted.  1883),  p.  1. 

Distinction  Between  Form  and  Idea. — 
The  distinction  between  the  form  and 
the  idea  is,  however,  not  entirely'  neg- 
lected, these  phrases  are  used  as  describ- 
ing the  thing  invented  "embodied  con- 
ception." Bischoifi'.  Wethered,  9  Wall. 
(U.  S.)8i2;  and  the  phrase  "material  re- 
ilex  and  embodiment."  Smith  v.  Nich- 
ols, 21  Wall.  (U.  S.)  118. 

2.  Ransom  v.  The  Mayor  of  N.  Y., 
I  Fisher  Pat.  Cas.  252;  Conover  v. 
Roach,  4  Fisher  Pat.  Cas.  12. 

3.  Ransom  v.  The  Mayor  of  N.  Y., 
I  Fisher  Pat.  Cas.  252. 

"  Mechanical  Operation." — Invention 
consists  primarily  in  finding  out  what 


mechanical  operation  is  necessary  to 
produce  the  practical  result  aimed  at; 
and  when  such  operation  is  hit  upon, 
the  mechanical  work  is  easy. 
In  looking  at  the  completed  thing,  the 
mechanical  operation  is  there,  but  the 
inventor  did  not  have  in  advance  before 
him  the  coacted  mechanical  operation. 
Wooster  v.  Blake,  8  Fed.  Rep.  429.  In- 
vention is  something  more  than  mere 
improvement;  it  must  involve  some- 
thing more  than  what  is  obvious  to  per- 
sons skilled  in  the  art  to  which  the  de- 
vice relates.  Pearce  v.  Mulford,  102 
U.  S.  112;  s.  c,  18  Pat.  Office  Gaz.  1223. 

4.  Blandy  v.  Griffith,  3  Fisher  Pat. 
Cas.,  U.  S. 

5.  HoUister  v.  Benedict,  113  U.  S. 
659.  "  Creating  what  had  not  existed 
before,  or  bringing  to  light  what  lay 
hidden  from  vision."  HoUister  v.  Bene- 
dict, 113  U.  S.  59. 

6.  N.  Y.  Belting  &  Packing  Co.  v. 
Magowan,  27  Fed.  Rep.  362.  An  in- 
vention is  a  mental  result.  New  York 
B.  &  P.  Co.  V.  Magowan,  27  Fed.  Rep. 
362. 

7.  HoUister  v,  Benedict,  113  U.  S.  59. 

8.  N.  Y.  Belting  &  Packing  Co.  v. 
Magowan,  27  Fed.  Rep.  312. 

9.  Lorrilard  v.  Ridgeway,  i6  Pat. 
Office  Gaz.  1237;  s.  c,  4  Bann.  &  Ard. 
Pat.  Cas.  564. 

Instances  of  What  Is  Not  Invention. — 
Merely  applying  better  workmanship, 
Beatty  v.  Hodges,  19  Blatchf  (U.  S.) 
381;  making  an  arrangement  which 
simply  economizes  space  and  gives 
cheapness  to  the  construction,  Knox 
V.  Murtha,  9  Blatchf  (U.  S.)  205;  or 
doing  what  would  suggest  itself  to  any 
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Mechanical  Skill 


INVENTION. 


Not  Patentable, 


mechanical  skill  is  whether  an  ordinary  mechanic  would   make  it 
without  other  suggestion  than  his  knowledge  of  his  art.* 

IV.  Mechanical  Skill  Not  Patentable. — The  product  of  me- 
chanical skill  is  never  patentable.* 


skilled  mechanic  who  had  the  devices 
before  him,  Larabee  v.  Cantlin,  Taney 
Dec.  i8o,  is  mere  mechanical  skill. 

1.  True  Test  of  Invention. — The  true 
test  of  an  invention  is  not  whether  an 
ordinary  mechanic  can  make  the  ma- 
chine, if  it  is  suggested,  but  whether 
he  would  make  the  machine  without 
suggestion,  by  means  of  an  ordinary 
knowledge.  Woodman  v.  Stimpson,  3 
Fisher  Pat.  Cas.  98. 

Mechanic  diargeable  with  Knowledge 
of  His  Art. — An  intelligent  mechanic  is 
chargeable  with  a  knowledge  of  the  state 
of  the  art  in  relation  to  the  subject  upon 
which  he  is  called  to  exercise  his  skill. 
Treadwell  v.  Parrott,  3  Fisher  Pat.  Cas. 
124;  s.  c,  5  Blatchf.  (U.  S.)  364. 

Standard  of  Mechanical  Skill  Con- 
stantly Rising. — The  standard  of  skill 
is  being  constantly  raised.  The  stand- 
ard of  invention  is,  as  a  necessary  con- 
sequence, correspondingly  raised.  The 
standard  of  the  date  of  tlie  invention  is 
that  by  which  the  test  is  to  be  made. 
Wilcox  V.  Bookwalter,  39  Pat.  Office 
Gaz.  1200;  s.  c,  31  Fed.  Rep.  224. 

2.  Perfection  Window  Cleaner  Co.  t;. 
Bosley,  2  Fed.  Rep.  574. 

If,  with  the  knowledge  that  the  pub- 
lic then  had,  it  required  no  invention,  but 
simply  the  ordinary  skill  and  ingenuity 
of  the  mechanic,to  produce  these  results; 
in  other  words,  if  the  inventive  faculty 
was  not  at  work  at  all,  and  was  not 
needed  to  produce  this  alleged  inven- 
tion, then  the  patent  would  be  void,  be- 
cause there  would  be  no  invention  to  be 
secured  to  these  patentees.  Ransom 
V.  Mayor  of  New  York,  i  Fish.  252. 
There  is  a  limit  beyond  which  mere 
changes  cannot  and  ought  not  to  re- 
ceive the  protection  of  letters  patent. 
Kirby  v.  Beardsley,  3  Fisher  Pat.  Cas. 
268. 

Study  Does  Not  Necessarily  Show  In- 
vention.— Although  the  production  of 
it  patented  device  may  have  required 
study,  effort  and  experiment,  yet,  if 
only  mechanical  skill  was  required  to 
produce  it,  there  is  no  invention.  But- 
ler V.  Steckel,  27  Fed.  Rep.  219. 

The  patentee  claimed  the  combina- 
tion of  a  jet  bath  and  a  movable  reser- 
voir, and  both  were  old,  and  a  jet  bath 
had   formerly  been  combined   with   a 


fixed  reservoir.  Held,  that  if  the  mova- 
ble reservoir  was  combined  with  a  jet 
bath  in  substantially  the  same  manner 
as  the  fixed  reservoir,  or  with  no  more 
changes  than  a  mechanic  of  ordinary 
skill,  with  the  old  improvement,  would 
adopt,  the  patent  could  not  be  sus- 
tained. Larabee  v.  Cortlain,  3  Fisher 
Pat.  Cas.  5;  s.  c,  '  Taney  Dec.  180.  If 
the  article  might  have  been  produced 
by  mere  mechanical  skill  only,  the 
patent  for  it  is  void.  Haselden  v.  Og- 
den,  3  Fisher  Pat.  Cas.  378.  The  thing 
patented,  that  the  patent  be  valid,  must 
be  the  product  of  original  thought  or 
inventive  skill,  and  not  a  mere  formal 
and  mechanical  change  of  what  was 
old  and  well  known.  Stanley  Works 
V.  Sargent,  4  Fisher  Pat.  Cas.  443;  s.  c, 
8  Blatchf.  545. 

Examples  of  Noninvention.  —  Door 
knobs  had  formerly  been  made  of  metal 
fastened  to  a  metallic  shank  and  spindle 
by  means  of  making  a  cavity  larger  at 
.the  bottom  than  at  the  top  of  the  knob, 
and  fastening  in  the  shank  by  a  screw 
formed  in  the  knob  by  pouring  in  metal 
in  a  fused  state;  and  clay  knobs  having 
been  used  previously,  held,  unless  more 
ingenuity  and  skill  in  applying  the  old 
method  of  fastening  the  shank  and  the 
knob  therein  were  required  than  were 
possessed  by  an  ordinary  mechanic  ac- 
quainted with  his  business,  there  was 
an  absence  of  that  degree  of  skill  and 
ingenuity  which  constitute  essential  ele- 
ments of  every  invention.  Hotchkiss  v. 
Greenwood,  10  How.  (U.  S.)  509. 

The  mere  turning  down  and  cement- 
ing the  edges  of  celluloid  collars  and 
cuffs  in  the  form  of  a  hem.  Celluloid 
Mfg.  Co.  V.  Zylonite  Novelty,  Co.,  30 
Fed.  Rep.  617. 

A  strip  of  flexible  material  coated 
upon  its  outer  face  with  abrasive  mate- 
rial, and  having  said  face  made  convex 
longitudinally  and  transversely,  to  be 
applied  to  the  peripheries  of  wheels  for , 
finishing  the  heels  and  edges  of  boots 
and  shoes.  Buzzell  v.  Fifield,  7  Fed. 
Rep.  465. 

A  piece  of  flat  wire  pierced  with  holes 
through  which  spurs  made  of  pieces  of 
wire,  with  the  ends  cut  diagonally,  so  as 
to  leave  them  pointed,  without  further 
manipulation,  were  thrust.     Washburn 
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V.  Means  of  Distinguishing  "Inventive"  feom  "Mechanical 
Skill  " — Means  of  Distinction. — The  distinction  between  mechan- 
ical skill  and  "inventive  genius"  is  recognized  in  all  cases. * 
Which  of  them  is  employed  in  the  production  of  a  device  is  a 
•question  of  fact**  to  be  determined  (i)  by  an  examination  of  the 
device  itself,  or  (2)   by  the  history  of  the  alleged  invention.* 

1.  By  Examination  of  the  Device  Itself — a.  Change  in  Form. — 
Changes  in  the  form  of  a  machine  which  remains  substantially 
the     same,*    even     such    as     produce    a    mechanical    improve- 


,&  Moen  Mfg.  Co.  v.  Haish,  4  Fed. 
Rep.  goo.  This  case  contains  also  de- 
cisions of  the  validity  of  several  barbed 
-wire  fence'  patents. 

An  apparatus  for  heating  water,  cir- 
culating through  coils  of  pipes,  to  be 
■connected  by  two  readily  detachable 
"tubes,  with  the  boiler  of  a  steam  fire 
engine,  and  also  with  a  tank,  so  that 
when  the  engine  is  not-  on  duty  the  hot 
water  will  circulate  through  the  boiler 
and  keep  the  engine  ready  for  immedi- 
.ate  use,  and  through  the  tank  keeping 
"the  apparatus  in  order  when  the  engine 
was  away,  held  involved  invention. 
Brickhill  v.  Mayor  etc.  of  City  of  N. 
Y.,  7  Fed.  Rep.  479. 

Farticular  Cases  in  WMcb  a  Lack  of 
Invention  Is  Considered  to  be  Shown. — 
Knox  V.  Murtha,  5  Fisher  Pat.  Cas. 
(C.  C.)  174.  Backus  Water  Motor  Co. 
V.  Tuerk,  17  Fed.  Rep.  350.  Griffith  v. 
Holmes,  8  Fed.  Rep.  154;  s.  c,  20  Pat. 
Office  Gaz.  449;  New  York  Bunging 
Co.  V.  HoiFman,  9  Fed.  Rep.  199. 

Cases  In  Whicli  Invention  Is  Held 
Shown.  Tuck  v.  Bramhill,  3  Fisher  Pat. 
Gas.  400;  Whipple  v.  Middlesex  Co., 
14  Fisher  Pat.  Cas.  41;  Smith  v. 
Nichols,  6  Fisher  Pat.  Cas.  61 ;  Boston 
Electric  Co.  11.  Fuller,  39  Pat.  Office 
Gaz.  710;  s.  c,  29  Fed.  Rep.  515; 
Blackman  v.  Hibbler,  17  Pat.  Office 
Gaz.  107;  s.  i;.,  17  Blatchf.  (U.  S.)  333; 
«.  c,  4  Bann.  &  Ard.  Pat.  Cas.  641; 
Double  Point  Tack  Co.  v.  Two  Rivers 
Mfg.  Co.,  18  Pat.  Office  Gaz.  683;  s.  c, 
■9,  Bin  (U.  S.)  258;  s.  c,  5  Bann.  &  Ard. 
Pat.  Cas.  465. 

1.  Reckendorfer  v.  Faber,  92  U.  S. 
347.  Mechanical  skill  is  one  thing;  in- 
vention is  a  diiFerent  thing.  Perfection 
of  workmanship,  however  much  it  may 
increase  the  convenience,  extend  the 
use,  or  dimmish  expense,  is  not  patenta- 
ble. Reckendorfer  v.  Faber,  92  U.  S. 
347  (see  page  357);  Rubber  Tip  Pencil 
Co.  V.  Howard,  20  Wall.  (U.  S.)  498. 

2.  It  is  for  the  jury  to  say  whether 
the  patent   is  for  such  an  article  as  re- 


quires and  demands  for  its  production 
the.  genius  of  an  inventor  as  dis- 
tinguished from  the  ordinary  skill  of  a 
mechanic.  Haselden  v.  Ogden,  3  Fisher 
Pat.  Cas.  378.  Suits  for  infringement 
of  patent  right  in  which  the  validity  of 
a  patent  is  generally  on  account  of  non- 
invention  are  almost  entirely  in  equity, 
and  an  issue  for  a  trial  of  facts  is  prac- 
tically never  called  for.  "  As  a  matter 
of  practice,  courts  of  equity  rarely,  if 
ever,  require  a  suit  at  law  to  be  brought 
to  establish  the  validity  of  a  patent, 
preferring  usually  to  hear  and  deter- 
mine for  themselves  all  questions  that 
may  arise  affecting  the  validity  of  the 
same.  Wise  v.  Grand  Ave.  Ry.  Co., 
33  Fed.  Rep.  277. 

3.  Hull  V.  Wiles,  2  Blatch.  (U.  S.) 
194;  Enterprise  Mfg.  Co.  v.  Sargent, 
28  Fed.  Rep.  185. 

4.  Under  our  law  a  patent  cannot  be 
granted  for  merely  a  change  in  form. 
The  act  of  February  21st,  1793,  §  2,  so 
declared  in  express  terms;  and  though 
this  declaratory  law  was  not  re-enacted 
in  the  Patent  act  of  1836,  it  is  a  princi- 
ple which  necessarily  makes  a  part  of 
every  system  of  laws  granting  patents 
for  new  inventions.  Merely  to  change 
the  form  of  a  machine  is  the  work  of  a 
constructor,  not  an  inventor.  Such  a 
change  cannot  be  deemed  an  invention. 
Winans  v.  Denmead,  15  How.  U.  S. 
330 

"Formal  Change  and  Change  of 
Form." — The  reader  is  cautioned  that 
"formal  change"  and  "change  of  form" 
are  sometimes  used  synonymously  for 
any  change  which  does  not  amount  to 
a  patentable  change  apd  that  the  latter 
is  sometimes  used  for  change  of  shafes, 
strictly,  as  opposed  to  change  of 
material,  etc. 

A  slight  variation  in  form  is  not 
sufficient  to  make  a  thing  a  patentable 
new  article  of  manufacture.  Hatch  v. 
Moffit,  15  Fed.  Rep.  252. 

Improvement  Must  Embody  Some 
Originality. — A  formal  change,  such  as 
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merit ^  or  make  the  device  more  useful^  are  the  mere  product  of 
mechanical  skill,  and  not  of  invention.  But  where  the  change  of 
form  introduces  and  employs  other  mechanical  principles  or  natural 
powers  or  a  new  "mode  of  operation"  and  thus  obtains  a  new  and 
useful  result  ;*  or  where  it  works  a  successful  result  not  before 
accomplished  in  a  similar  way  in  the  art  to  which  it  is  appHed  or 
in  any  other,*  or  where  form  is  the  substance  of  the  invention, 
and  change  of  form  is  the  invention,''  the  changes  are  held  to 
constitute  invention. 


a  change  in  proportions,  a  mere  change 
of  form,  or  a  different  shape,  is  not, 
within,  the  meaning  of  the  patent  law,  a 
change  sufBcient  to  support  a  patent; 
the  improvement  upon  the  old  con- 
trivance must  embody  some  originality, 
and  something  substantial  in  the 
change  producing  a  more  useful  effect 
and  operation.  Hall  v.  Wiles,  2 
Blatch.  (U.  S.)  194.  Burdett  v.  Estey, 
15  Blatch.  (U.  S.)  349;  ».  c,  15  Pat. 
Office  Gaz.  877. 

1.  Smith  V.  Pierce,  2  Robb  Pat. 
Cas.  13;  s.  c,  2  McLean  (U.  S.)  176. 

2.  If  two  machines  be  substantially 
the  same,  and  operate  in  the  same  man- 
ner to  produce  the  same  result,  though 
they  differ  in  form,  proportions  and 
utility,  they  are  the  same  in  principle, 
and  the  one  last  discovered  can  have 
no  other  merit  than  to  be  an  improve- 
ment of  the  other,  but  for  which  the  in- 
ventor can  have  no  patent.  If  the 
improvement  be  in  principle,  a  patent 
may  be  obtained  for  the  improvement. 
Evans  v.  Eaton,  i  Robb   Pat.  Cas.  193. 

Mere  Difference  in  Application  of  an 
Invention. — A  mere  difference  in  the 
manner  and  form  of  applying  an  inven- 
tion, which  is  the  same  in  principle 
with  one  _  previously  used,  will  not 
justify  a  new  patent.  Delano  v.  Scott, 
I  Gilp.4S9;  s.  c,  i  Robb  Pat.  Cas.  700. 
Nor  a  mere  change  in  form,  the  in- 
strument remaining  the  same  in  sub- 
stance and  in  its  mode  of  operation. 
Dennis  v.  Eddy,  4  Fisher  Pat.  Cas.  423. 

Season  for  This  Rule  as  Given  by  the 
Courts. — While  it  is  perfectly  just  that 
every  real  genuine  invention  should  be 
protected,  it  is  not  just  that  mere 
changes  of  form  be  protected  by  law. 
Hood  V.  Hicks,  4  Fisher  Pat.  Cas.  156; 
s.  c,  2  Bin.  (U.  S.)  169. 

3.  Winans  v.  Denmead,  15  How.  (U. 

S.)  33°- 

Its  substance  is  a  new  mode  of  opera- 
tion, by  means  of  which  a  new  result  is 
obtained.  It  is  this  new  mode  of  opera- 
tion which  gives  it  the  character  of  an 


invention  and  entitles  the  inventor  to  a 
patent.  Winans  v.  Denmead,  15  How. 
(U.  S.)  330. 

4.  Isaacs  v.  Abrams,  95.  This  is  so 
even  if  the  change  is  slight.  Isaacs  v. 
Abrams.    13  Bann.  &  Ard.  Pat.  Cas.6i6. 

Advantageous  Change  Produced  in  Re- 
sult.— In  all  prior  patents  for  boiler  in- 
jectors, the  water  was  allowed  to  circu- 
late about  the  nozzle  with  the  double 
effect  of  cooling  the  steam  and  heating 
the  water,  and  thereby  diminishing  its 
condensing  power  when  it  came  in 
actual  contact  with  the  steam.  The 
patentee  substituted  for  the  conical  noz- 
zle a  plate  or  plug  with  an  orifice,  so 
that  the  steam  and  water  approached 
each  other  from  opposite  directions  up 
to  one-sixteenth  of  an  inch  from  the 
point  of  actual  contact  without  affecting 
each  other.  Held,  invention.  Han- 
cock Inspirator  Co.  v.  Jenks,  21  Fed. 
Rep.  911. 

6.  Dennis  v.  Eddy,  4  Fisher  Pat.  Cas, 
423.  Where  form  is  the  very  essense  of 
an  invention  it  is  not  to  be  disregarded. 
New  York  B.  &  B.  Co.  v.  Hoffman,  20 
.Pat.  Office  Gaz;  1451;  s.  c,  20  Blatchf. 
(U.  S.)  3;  s.  c,  9  Fed.  Rep.  191. 

Where  Change  of  Form  Not  Simply 
Change  of  Form. — Where  the  change  of 
form  produces  a  nero  effect,  of  which 
the  jury  must  judge,  it  is.  not  simfly  a 
change  of  form  and  does  not  come  with- 
in the  inhibition  of  the  statute.  Davis  v. 
Palmer,  2  Brock.(U.  S.)  298;  s.c,  i  Robb 
Pat.  Cas.  518.  An  inverition,  though 
depending  upon  a  change  of  form,  may 
be,  in  purpose  or  effect,  a  change  in  a 
material  part  of  a  process  of  manufac- 
ture, and  patentable.  Aiken  v.  Dolan, 
3  Fisher  Pat.  Cas.  1^7. 

Where  Form  Essense  of  Invention — 
Example. — The  complainant  was  the  in- 
ventor of  a  shuttle  carrier,  which  by  its 
form  acted  in  the  desired  manner, 
"first,  to  furnish  a  bearing  surface  upon 
which  the  shuttle  is  to  be  supported  and 
carried  along  with '  it  in  its  flight;  and 
second,  to  keep  the  shuttle  in   proper 
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b.  Change  of  Material. — The  mere  change  of  one  material 
into  another  in  an  instrument  or  machine,  the  purpose  and  means 
of  accomplishment  and  form  and  mode  of  operation  being  the 
same  is  not  invention,^  and  invention  cannot  be  inferred  because 
the  new  device  is  cheaper  and  better,  or  made  of  material  better 
adapted  for  its  purpose.** 

But  this  rule  is  not  applicable  where  the  substituted  material 
produces  a  new  and  useful  result,  an  increase  of  efficiency,  or  a 
decided  saving  in  the  operation  of  the  machine  where  the  superi- 
ority amounts  to  a  difference  in  kind.* 

proximity  to  the  face  plate.  These  func-  the  construction  of  a  device  is  not  in- 
tions  being  performed  by  the  Jnechanical 
form  and  construction  of  the  carrier,  the 
mechanical  form  and  construction  are 
patentable."  Parhard  v.  Am.  Button- 
hole, Overseaming  and  Sevcing  Machine 
Co.,  4  Fisher  Pat.  Cas.  468. 

Change  In  Form  Held  Not  Invention. 
— Where  a  patent  claimed  a  curved  or 
bent  reach,  resting  on  a  sway  bar,  and 
so  curved  that  the  fore  wheels  could  pass 
beneath  the  arch,  and  it  appeared  that 
a  wagon  had  been  constructed  with  a 
curved  reach  resting  on  a  sway  bar,  but 
under  which  the  fore  wheels  could  not 
wholly  pass,  held,  that  the  greater 
curvature  of  the  reach,  to  enable  the 
wheels  to  pass  beneath  it,  did  not  con- 
stitute invention.  Flood  v.  Hicks,  4 
Fisher  Pat.  Cas.  156;  s.  c,  2  Binn.  (U. 
S.)  i6g.  An  improvement  in  nail 
carrier  of  nailing  machine,  which  con- 
sisted in  making  the  edge  of  the  carrier 
smooth  instead  of  corrugated,  cannot  be 
held  an  invention.  Cross  -v.  Union 
Metallic  Fastening  Co.,  39  Pat.  Office 
Gaz.  364;  s.  c,  29  Fed.  Rep.  293. 

1.  No  one  will  pretend  that  a  ma- 
chine, made,  in  whole  or  in  part.  Of  ma- 
terials better  adapted  to  the  purpose  for 
which  it  is  used  than  the  materials  of 
which  the  old  one  is  constructed,  and 
for  that  reason  better  and  cheaper,  can 
be  distinguished  from  tlie  old  one;  or 
that,  in  the  sense  of  the  patent  law,  can 
entitle  the  manufacturer  to  a  patent 
Hotchkiss  V.  Greenwood,  11  How.  (U. 
S.)  248;  Putnam  v.  Weatherbj',  i 
Holmes  (U.  S.)  497. 

2.  Hicks  V.  Kelsey,  18  Wall.  (U.  S.) 
670;  s.  c,  5  Pat.  Office  Gar.  94;  Hotch- 
kiss V.  Greenwood,  n  How.  (U.  S.)  248; 
Brown  v.  Dist.  of  Columbia,  127  (U.  S.) 
579;  s.  c,  47  Pat.  Office  Gaz.  399. 

A  patentright  cannot  be  sustained 
for  making  an  article  of  a  new  material 
according  to  a  known  mode.  Hotch- 
kiss V.  Greenwood,  2  Robb  Pat.  Cas.  730. 

Change  of  Material  Only  Mechanical 
SMll. — Mere  change  in  material  used  in 
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vention,  it  is  only  the  exercise  of  me- 
chanical judgment.  Putnam  v.  Ferring- 
ton,  9  Pat.  Office  Gaz.  68g;  s.  u.,  2  Bann. 
&  Ard.  Pat.  Cas.  237. 

English  Example  of  Rule. — The  use  of 
a  new  material  to  produce  a  known 
article  is  not  the  subject  of  a  patent. 
Rushton  V.  Crowley,  L.  R.,  lo  Eq.  522. 

Substitution  of  Material  Held  Not  In- 
vention.— Substitution  of  wood  for  iron, 
in  the  "means  of  connecting  the  ends  of 
the  vertical  and  horizontal  members  of 
a  show  case  frame,  consisting  of  metallic 
corner  piece  provided  to  receive  the 
ends  of  the  different  members."  Ter- 
hune  t'.  Phillips,  99  U.  S.  592.  Of  iron 
in  a  frame  work  formerly  made  of  wood. 
Holbrook  v.  Smalls,  10  Pat.  Office  Gaz. 
508;  s.  c,  2  Bann.  &  Ard.  Pat.  Cas.  (C. 
C.)  396.  Of  wood  blocks  for  stone 
blocks  both  shaped  alike.  Brown  v. 
Dist.  of  Columbia,  127  U.  S.  579;  s.  c, 
47  Pat.  Office  Gaz.  ^97. 

Substitution  of  papier  mache  for 
wire  in  "dummies,"  the  former  material 
having  been  used  to  make  lay  figures, 
many  of  which  were  draped  in  suitable 
clothing,  held  not  invention.  Palmen- 
bing  V.  Buchholz,  13  Fed.  Rep.  673. 

A  metallic  slide  in  place  of  a  wooden 
slide,  with  peculiar  characteristics  pos- 
sessed by  the  metallic  slide.  Carter -w. 
Messenger,  11  Blatchf.  (U.  S.)  34. 

A  double  "T"  slide  being  old,  and  a 
wooden  double  edged  or  dove  tailed 
slide,  being  old,  it  is  not  patentable  in- 
vention to  make  either  of  metal  instead 
of  wood.  Carter  v.  Messenger,  11 
Blatchf.  (U.  S.)  34. 

No  Invention  Although  Superior  Arti- 
cle Produced. — The  substitution  of  metal 
for  India  rubber  springs  in  manufac- 
ture of  corsets  not  invention.  Flors- 
heim  v.  Schilling,  26  Fed.  Rep.  256. 

Change  of  Material  in  a  Process. — 
Changing  the  kind  of  ink  used  to  print 
on  rubber  cloth  is  not  invention. 
B;righam  v.  Coffin,  37  Fed.  Rep.  689. 

3.   Goodyear  D.  V.  Co.  v.  Willis,  7 
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In  a  manufacture,  the  change  of  one  material  into  another  well 
known  material,  where  no  results  beyond  increase  of  cheapness 
or  durability  is  produced,  is  not  invention  ;  ^  but  a  change  which 
produces  new  properties  of  the  articles  manufactured  is  inven- 
tion.^  Change  of  material  used  in  a  process  is  considered  under 
equivalents. 


Pat.  Office  Gaz.  41;  s.  c,  i  Flippin  (U. 
S.)  388;  s.  c,  I  Bann.  &  Ard.  Pat.  Cas. 
(C.  C.)  568. 

Examples. — The  substitution  of  metal 
for  china  in  cuspidors,  held,  "invention, 
because  thereby  the  fragility  of  the  first 
material  was  avoided  and  the  method 
of  manufacturing  the  metal  device  be- 
ing one  inappropriate  for  manufactur- 
ing china,  a  cheaper  article  equally 
good  was  produced.  U.  S.  Stamping 
Co.  V.  King,  17  Pat.  Office  Gaz.  1399; 
s.  c,  17  Blatchf.  (U.  S.),  55;  s.  c.,  4 
Bann.  &  Ard.  Pat.  Cas.  469;  s.  c, 
7  Fed.  Rep.  866.  Compare  Inger- 
soU  V.  Turner,  4  Bann.  &  Ard.  Pat.  Cas. 
(C.  C.)  89.' 

Difference  of  "Kind"  Bather  than  of 
"Degree.^' — The  substitution  of  vulcan- 
ized rubber  in  steam  gauge  cocks  for 
the  facing  of  leather  or  lead  formerly 
placed  on  one  of  the  surfaces,  which 
materials  were  soon  destroyed  by  the 
steam,  leaving  the  cocks  to  become 
worn  and  leaky  by  the  action  of  the 
grit  in  the  water,  held  to  produce  a  new 
result,  differing  from  the  former  one  so 
materially  as  to  produce  a  difference  of 
kind  rather  than  of  degree,and  therefore 
to  be  an  "invention."  Dalton  v.  Nel- 
son, 13  Blatchf.  (U.  S.)  357;  s.c,  9  Pat. 
Office  Gaz.  1112;  s.  c,  2  Bann.  &  Ard. 
Pat.  Cas.  225.  ' 

The  substitution  of  an  India  rubber 
for  a  cloth  covering  may  be  an  invention 
if  it  is  important  and  valuable.  Wash- 
ing Machine  Co.  v.  Lincoln,  4  Fisher 
Pat.  Cas.  379. 

The  substitution  oi guita  fercha  for 
indiarubber,  in  insulating  telegraph 
submarine  cables  involves  "invention." 
Colgate  *.  Western  Union  Tel.  Co.,  15 
Blatchf.  (C.  C.)  365;  s.  c,  4  Bann.& 
Ard.  Pat.  Cas.  36;  s.  c,  14  Pat.  Office 
Gaz.  943. 

An  improvement  in  bottle  fasteners, 
consisting  of  a  substitution  of  a  movable 
U  shaped  -wire  extending  over  the  top 
of  the  cork  and  connected  with  another 
wire  surrounding  the  neck  of  the  bottle 
for  a  movable  U  shaped  sheet  metal 
fastener  extending  over  the  top  of  the 
cork,  and  connected  with  a  sheet  metal 
strap  around  the  neck  of  the  bottle  is 


an  invention^  bedause  the  wire  fastening 
accomplished  a  different  result,  by  be- 
coming embedded  in  the  cork  by  press- 
ure from  within  the  bottle,  and  yet 
could  be  pushed  from  over  the  cork 
with  bursting  the  thumb  or  the  cork. 
Putnam -y.  Weatherbee,  2  Bann.  &  Ard. 
Pat.  Cas.  78  ;  s.  c,  8  Pat.  Office 
Gaz.  320;  s  c,  I  Holmes  (C.  C.)  497; 
Putnam  v.  Yerrington,  g  Pat.  Office 
Gaz.  689;  s.  c,  2  Bann.  &  Ard.  Pat. 
Cas.  237.  This  example  verges  on  the 
question  of  change  of  form,  and  could 
have  been  placed  under  it;  illustrating 
how  these  rulings  run  into  each  other. 

1.  Hotchkiss  V.  Greenwood,  ii  How. 
(U.  S.)'248. 

2.  The  substitution  of  a  new  material 
for  an  old,  whereby  new  properties  of 
the  article  manufactured  are  developed, 
as,  for  instance,  the  substitution  of  a 
rubber  for  a  metal  gum  plate  in  artifi- 
cial teeth,  whereby'  the  teeth  are  held 
closely,  and  no  crevices  left  as  in  the 
previous  metal  plates  for  lodgrnent  of 
food  and  elasticity  of  the  plate  devel- 
oped, is  "invention."  Smith  v.  Good- 
vear  D.  V.  Co.,  93  U.  S.  486;  Goodyear 
b.  V.  Co.  V.  Root,  6  Pat.  Office  Gaz. 
1154;  s.  c,  I  Bann.  &  Ard.  Pat.  Cas. 
384. 

Discussion  of  Hotchkiss  v.Oreenwood — 
Limitation  of  This  Doctrine. — Hotchkiss 
V.  Gree'nwood,  11  How.  (U.  S.)  decides 
that  employing  one  known  material  In 
place  of  another  is  not  invention,  if  the 
result  be  only  greater  cheapness  and 
durability  of  product.  It  does  not  de- 
cide that  the  use  of  one  material  in 
the  place  of  another  in  the  formation  of 
a  manufacture  can  in  no  case  amount  ■ 
to  an  invention  or  be  the  subject  of  a 
patent.  Smith  ,?^  Goodyear  D.  V.Co., 
93U.S   486. 

Examples  of  Change  of  Material  Where 
New  Properties  of  the  Product  Are  De- 
veloped.— The  result  of  the  use  of  hard 
rubberin  lieu  of  materials  previously  used 
for  a  plate  for  holding  artificial  teeth,  or 
such  teeth  and  gums,  is  a  superior  pro- 
duct, having  capabilities  and  perform- 
ing functions  which  differ  from  any- 
thing preceding  it,  and  which  cannot 
be  ascribed  to  mere  mechanical  skill. 
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c.  Changes  in  Size. — The  mere  enlargement  of  a  machine,  of 
a  part  of  a  machine, *  or  of  the  mechanism  of  a  combination,*  a 
reduction  of  the  size  of  an  old  device  so  as  to  make  it  small 
enough  for  a  new  use ;  '^  or  the  decrease  in  the  size  of  an  old 
manufacture ;  *  a  change  in  the  proportions  of  a  mechanically 
combined  composition,  ^  is  not  invention ;  but  where,  by  these 
changes,  new  and  improved  results  are  produced,  there  is  inven- 
tion,^ especially  in  the  case  of  small  articles^ 


but  are  to  be  justly  regarded  as  there- 
suits  of  inventive  effort,  as  making  the 
manufacture  of  which  they  are  attri- 
butes a  novel  thing  in  kind  and  patent- 
able as  such.  Smith  v.  Goodyear  D. 
V.  Co.,  93  U.  S.  4S6.  The  substitution 
of  muslin  stiffened  with  shellac  for  vul- 
canized rubber,  with  or  without  an  in- 
termixture of  fibrous  or  suitable  mate- 
rial capable  of  being  shaped  into  molds, 
for  the  tips  for  the  insoles  of  boots 
and  shoes,  whereby  the  bevelling  of  the 
tips  formerly  necessary  was  dispensed 
with,  is  invention.  Shuter  v.  Davis,  16 
Fed.  Rep.  564. 

Wliere  a  Substance  in  a  Weaker  Form 
Is  Used. — Hydrated  alcohol  ^combined 
with  camphor  being  a  known  solvent  of 
pyroxyline,  the  use  of  alcohol  of  less 
strength,  but  of  strength  sufficient  for 
the  purpose,  is  an  invention  Spill  v. 
Celluloid  Mfg.  Co.,  21  Fed.  Rep.  631. 

1.  Phillips"  V.  Page,  24  How.  (U.  S.) 
164;  Planing  Machine  Co.  v.  Keith,  loi 
U.  S.  479;  s.  c,  17  Pat.  Office  Gaz.  1031. 

2.  Where  an  arrangement  of  mechan- 
ism the  same  as  that  subsequently  pat- 
ented existed  previously,  although  of  a 
small  size  and  producing  a  feeble  result, 
the  absolute  parts,  their  relative  ar- 
rangement and  their  action  being  the 
same,  it  is  not  invention  to  increase  the 
size  of  the  parts,  or  some  of  them,  to 
adopt  them  for  a  more  practical  pur- 
pose. Day  V.  Bankers  and  Brokers' 
Telegraph,  1;  Fisher  Pat.  Cas..268;  s.  c, 
9  Blatchf  (U.  S.)  345;  s.  u.,  I  Pat.  Office 
Gaz.  648. 

3.  Double  Pointed  Tack  Co.  v.  Two 
Rivers  Mfg.  Co.,  5  Bann.  &  Ard.  Pat 
Cas.  465;  s  c,  3  Fed.  Rep.  26;  s.  c,  18 
Pat.  Office  Gaz.  863. 

4.  Glue  Co.  V.  Upton,  96  U   S.  3. 
Part    of   Machine. — Placing   a    large 

register  in  a  stove  oven  door  where  a 
small  register  had  been  Used  previously 
is  not  invention.  Filley  v.  Littlefield 
Stove  Co.,  39  Pat.  Office  Gaz.  1203;  s. 
c,  25  Fed.  Rep.  282.  Making  the  flange 
on  one  side  of  a  connecting  slide  of  an 
extension  table  thicker  than  the  other. 


not  invention.  Carter  v.  Messinger,  11 
Blatchf.  (U.  S.)  34. 

Where  a  Merely  Obvious  New  Result  Is 
Obtained. — The  fact  that  water  will 
flow  through  a  hose  wound  on  a  reel  if 
the  diameter  is  large  enough,  and  the 
curves  or  angles  are  not  too  abrupt,  is 
a  matter  of  common  knowledge  which 
no  one  can  appropriate  to  himself.  Pres- 
ton V.  Maynard,  116  U.  S.  661;  s.  c,  34 
Pat.  Office  Gaz.  1507. 

Example  of  Changing  Size  of  Fart. — 
Contracting  the  lower  end  of  the  fire 
pot  in  a  stove  for  the  purpose  of  lessen- 
ing the  area  of  the  grate,  to  enlarge  the 
outside  space,  not  invention.  Perry  v. 
Co-operative  Foundry  Co.,  12  Fed. 
Rep.  436. 

5.  Analogousl3'  change  in  proportion 
of  manufacture  when  a  mechanically 
combined  material  composed  of  particu- 
lar ingredients  is  old,  a  person  who  has 
merely  altered  the  proportions  of  in- 
gredients or  the  process  of  combining 
them  has  not  invented  a  new  composi- 
tion of  matter.  Van  Camp  v.  Mary- 
land Pavement  Co.,  43  Pat.  Office  Gaz. 
884;  s.  c,  34  Fed.  Rep  740.  To  be  a 
new  composition  of  matter  the  product 
of  the  composition  must  have  somedis- 
tinctlj'  new  property  or  be  applicable 
to  some  new  use.  Van  Camp  v.  Mary- 
land Pavement  Co.,  43  Pat.  Office  Gaz. 
884;  s.  c,  34  Fed.  Rep.  740 

6.  The  enlargement  of  the  "clinker 
cleaning  passage"  from  the  fire  pot  to 
the  stove  front,  if  productive  of  new  and 
useful  results,  is  invention  and  patenta- 
ble. Thatcher  Heating  Co.  v.  Carbon 
Stove  Co.,  15  Pat.  Office  Gaz.  105 1;  s. 
c,  4  Bann.  &  Ard.  Pat.  Cas.  68. 

Example  of  Change  of  Size  Held  Inven- 
tion.— Letters  patent  are  not  void  for 
want  of  patent  ability  as  being  merely 
for  increasing  the  size  of  type  for  figures. 
Bruce  v.  Marder,  10  Fed.  Rep.  750;  s. 
c,  20  Blatchf.  (U.  S.)  355;  s.  c,  22  Pat. 
Office  Gaz.  1039. 

7.  In  patents  for  small  articles  slight 
differences  are  often  important,  and,  if 
such    things    are    patentable   at  all,  it 
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d.  Change  of  Location  of  Parts. — A  change  in  the  location  of 
the  parts  of  a  mechanism  so  long  as  no  different  or  additional 
function  is  performed,^  does  not  make  the  change  an   invention ; 


must  alwa^'S  be  in  consequence  of  a 
more  useful  adaptation  to  the  needs  of 
commerce,  by  small  changes  which 
in  a  great  machine  might  be  merely  al- 
ternative ways  of  reaching  a  general 
result.     Emerson  f.  Howe,  8  Fed.  Rep. 

3=7- 

1.  Dederick  v.  Whitman  Agricul- 
tural Co.,  36  Pat.  Office  Gaz.  1571 ;  s..  c, 
26  Fed.  Rep.  763;  Dane  v.  111.  Mfg.  Co., 
6  Fisher  Pat.  Cas.  124;  s  c,  3  Biss.  (U. 
S.)  374;  s.  c,  2  Pat.  Office  Gaz.  680. 

Transfer  of  one  of  tbe  parts  whereby 
it  performs  double  function,  even  though 
one  of  the  parts  transferred  performs  a 
double  function,  if  the  same  part  had 
been  used  before  to  perform  the  same 
function,  in  separate  mechanism,  its 
transfer  is  not  invention.  ■  Adams  v. 
Bellaire  Stamping  Co.,  36  Pat.  Office 
Gaz.  567;  s.c,  28  Fed.  Rep.  300. 

To  authorize  a  patent  the  law  re- 
quires a  new  thing.  It  is  not  satisfied 
by  inventing  a  new  place  for  an  old 
thing,  without  change  of  result.  Clark 
Pomace  Holder  Co.  v.  Furguson,  17 
Fed.  Rep.  79;  s.  c,  21  Blatchf  (U.  S.)' 
376;  s.  c,  24  Pat.  Office  Gaz.  logo. 

Examples  of  Transfer  of  Farts  Held 
Not  Invention. — An  improvement  in 
casting  steel  tire  car  wheels,  by  which 
the  molten  iron  was  poured  in  by  open  ■ 
ings  or  spouts  at  the  edge  of  the  mold, 
instead  of  as  formerly  by  openings  at 
the  center,  for  the  purpose  of  prevent- 
ing any  foreign  matter  settling  beside 
the  tire  and  preventing  junction.  Need- 
ham  V.  Washburn,  i  Bann.  &  Ard.  Pat. 
Cas.  537;  0.  c,  7  Pat.  Office  Gaz. 
649.  Putting  the  perforations  in  an 
annular  outlet  in  a  gas  stove  (the 
part  where  the  flame  was  applied  to  the 
gas)  closer  together  and  making  them 
more  numerous,  not  invention.  Tifft 
■V.  Sharp,  17  Pat.  Office  Gaz.  1284;  s.  c, 
18  Blatchf  (U.  S.)  138;  s.  c,  5  Bann. 
&  Ard.  Pat.  Cas.  416;  s.  c,  10  Fed. 
Rep.  673,  Ordinary  corrugated  iron 
when  applied  to  the  roof  or  sides  of  a 
building  not  giving  sufficient  air  space 
between  the  metal  sheets  and  the 
building,  making  the  air  spaces  larger 
and  diminishing  the  surface  of  iron  to 
be  attached  to  the  building,  is  mechani- 
cal skill  and  not  invention.  Belt  v. 
Crittenden,  5  Bann.  &  Ard.  Pat.  Cas. 
131;  s.  c,  18  Pat.  Office  Gaz.  igj.  Ar- 
ranging a  blank  book  to  contain  bonds 


and  coupons,  the  bonds  op  successive 
pages  and  the  coupons  of  each  bond  on 
the  same  page  with  it,  a  book  having 
previously  been  made  to  contain  the 
coupons  without  the  bonds,  grouped  to- 
gether according  to  the  time  when 
they  had  been  paid,  is  not  an  inven- 
tion. Munson  v.  City  of  N.  Y.,  42  Pat. 
Office  Gaz.  1061;  s.  c,  124  U.  S.  601. 
Two  bell  cords  in  a  street  car  passing 
along  the  lower  margin  of  the  roof  of 
the  car  on  opposite  sides,  connecting 
directly  with  a  bell  or  gong  attached  to 
a  bell  on  the  driver's  platform,  held  no 
invention,  there  being  no  new  result 
obtained  by  placing  the  cord  at  the 
edge  of  the  roof  instead  of  the  top  of 
the  roof.  Stephenson  v.  Brooklin 
Crosstown  R.  Rl  Co.,  14  Fed.  Rep. 
457.  See  also  Royer  v.  King,  36  Fed. 
Rep.  899;  Schmid  v.  Schoville  Mfg. 
Co..  37  Fed.  Rep.  345. 

Change  of  Place  of  Useless  Part  Not 
Invention.-^To  change  the  position  of 
a  useless  appendage  of  a  quadrant 
shaped  platform  from  the  side  to  the 
rear  required  neither  ingenuity  nor  in- 
vention. Seymour  v.  Osborne,  3  Fisher 
Pat.  Cas.  55-5. 

Change  fxora. '  an  Axial  Line  to  Side  by 
Side. — Lifters  and  forces  had  been  ar- 
ranged in  an  axial  line  for  injecting 
water  into  boilers,  the  arrangement  of 
them  side  by  side  without  any  advan- 
tage gained  thereby  is  not  invention. 
Hancock  Inspirator  Co.  v.  Lalby,  27 
Fed.  Rep.  88. 

Transfer  of  a  Peculiar  Shape  from  One 
Part  to  Another. — The  change  in  the 
method  of  combining  the  body  and  rim 
of  wheels,  by  transferring  the  groove 
or  recess  to  the  rim  and  embracing  the 
body  of  the  wheel,  instead  of  having  the 
groove  or  recess  in  the  body  and  em- 
bracing the  rim,  does  not  involve  in- 
vention. Sax  V.  Taylor  Iron  Works,  30 
Fed.  Rep.  835;  s.  c,  40  Pat.  Office  Gaz. 
118;  HoUister  v.  Burnham  etc.  Co., 
113  U.  S.  59. 

Extreme  Case  of  Change  of  Place  Held 
Not  Invention  — A  dredging  vessel  con- 
structed with  a  screw,  similar  to  a  screw- 
propeller,  set  in  the  bow  for  the  purpose 
of  dredging;  screw  propellers  had  pre- 
viously been  used  to  dredge  by  turning 
the  stern  of  the  vessel  towards  the  sand 
bar-,  held,  not  invention  to  change  the 
place  of  the  screw  from  the  stern  to  the 
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but  where  the  change  may  have  required  the  employment  of  n'ew 
devices  or  of  inventive  skill  to  enable  the  parts  of  the  devices  to 
operate  in  their  new  position  or  location,  invention  may  be  in- 
ferred ;  ^  and  where  the  change  of  location,  which  produces  a 
new  and  useful  result,  requires  new  devices,  then  the  location,  in 
combination  with  the  other  devices,  is  patentable.** 

e.  Changing  the  Number  of  Parts  of  a  Device. — Multiplying 
parts  where  one  had  been  used  before,^  and  the  use  of  one  being 
analogous  to  the  others,  or  leaving  out  a  part  which  is  useless,* 
or  leaving  out  a  part  and  its  function  from  a  machine,  is  not 
invention.  But  where  a  new  and  useful  result  is  produced,  the 
device  thereby,  the  multiplication,  becomes  an  invention. 

/.  Substituting  for  a  Device  Its  Equivalent. — The   mere  sub- 
stitution for  a  device  of  its  equivalent  is  not  invention. ^ 
bow.    Atlantic  Works    v.   Brad3',  107.     Pat.    Cas.   13;    Wilbur  v.   Beecher,  2 
U.  S.   192;  s.   c,   33  Pat.  Office   Gaz.     Blatchf.  (U.    S.)  132. 
1330.  The  mere  duplication  of  a  device  for 

1.  Moffit  f.  Cavanagh,  17  Fed.  Rep.  .  opening  a  gate  for  the  platforms  of  rail- 
336.  way  cars,  whereby  the  gates  of  two  ad- 

New  Eesult  Obtained. — Changing  the  joining  platforms  may  be  operated 
location  of    a    thumbscrew  governing     simultaneously,  does  not  require  inven- 


a  tension  device  in  a  sewing  machine 
from  a  position  where  it  was  readily 
accessible  only  to  the  left  hand  of  the 
operator  to  the  top  ot  the  face  plate, 
where  it  was  readily  accessible  to  both 
hands  of  the  operator,  it  appearing  that 
new  mechanism  had  to  be  devised  to 
operate  the  discs  from  tlie  new  position, 
is  invention.  Singer  Mfg.  Co.v.  Stewart 
-Mfg.  Co.,  20  Pat.  Office  Gaz.  524;  s.  c, 
S  Fed.  Rep.  920. 

2.  New  Devices. — If  a  change  of  loca- 
tion of  a  device  requires  nevj  devices,  and 
a  new  and  useful  result  is  produced,  then 
the  location  in  combination  with  the 
other  devices — the  means  by  -which  the 
result  is  obtained,  not  the  result  it&elf — 
is  patentable.  Marsh  v.  Dodge  and 
Stephenson  Mfg.  Co.,  6  Fisher  Pat.  Cas. 
<C.  C.)  562;  s.  c,   5  Pat.  Office  Gaz. 

398. 

Examples  of  Changes  in  Location  of 
Tarts  Held  Invention. — Wooden  horse 
troughs  had  been  made  with  a  covered 
float  and  valve  both  situated  at  one  end 
and  iron  trough  with  supply  pipes  and 
overflow.  A  trough  made  with  a  sup- 
ply pipe  valve  and  float  in  the  interior 
covered  by  a  case  with  open  water  all 
around,  by  which  contrivance  access  to 
all  sides  of  the  trough,  which  was  im- 
possible in  previous  devices,  was  se- 
cured, involved  invention.  North 
American  Iron  Works  v.  Fiske,  39 
Pat.  pflSce  Gaz.  1086;  s.  c,  30  Fed. 
Rep.  622.  See  Adams  v.  Howard,  19 
Fed.  Rep.  317. 

3.  Moore  v.  Thomas,  3  Bann.  &  Ard. 


tion.  Aron  v.  Manhattan  R.  R.  Co., 
34  Pat.  Office  Gaz.  1508;  s.  c,  26  Fed. 
Rep.  314. 

The  use  of  two  deflecting  plates,  one 
on  each  side  of  a  circular  savif,  the  arc 
of  one  deflecting  plate  being  old  and 
the  function  of  the  second  deflecting 
plate  being  analogous  to  the  first,  their 
combination  with  a  saw  is  not  an  in- 
vention. Dunbar  v.  Myers,  94  U.  S. 
187.  Putting  two  locks  on  a  single 
bolt  work  is  not  invention.  Yale 
Lock  Mfg.  Co.  V.  Berkshire  Nat.  Bank, 
17  Fed.  Rep.  537. 

4.  Where  a  device  is  made  double, 
and  experience  shows  that  one  half  of 
it  is  superfluous,  no  invention  is  neces- 
sary to  dispense  with  superfluous  por- 
tion, and  a  patent  for  part  retained  will 
be  held  Void.  McCIain  v.  Ortmayer, 
42  Pat.  Office  Gaz.  724;  Seymour  v. 
Osborne,  3  Fisher  Pat.  Cas.  555. 

"  Duplication  producing  a  new  and 
useful  result  may  be  patentable.  It  is 
often  the  material  part  of  a  discovery, 
because  it  may  be  that  which  renders 
useful  what  was  before  useless." 
Parker  v.   Holme,   i   Fisher   Pat.   Cas. 

Examples  of  Multiplication  of  Farts 
Held  Invention. — A  number  of  rollers' 
acting  in  pairs  to  do  a  certain  class  of 
work  is  patentable.  Parker  v.  Holme, 
I  Fisher  Pat,  Cas.  44.  The  substitution 
of  a  double  for  a  single  bar  in  a  spring 
bed  is  patentable  if  the  change  is  not 
obvious.  Ladd  v.  Tucker  Mfg.  Co., 
4  Bann.  &  Ard.  Pat.  Cas.  344. 

5.  Cockrane  v.  Waterman,  i  Cranch 
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g.  Double  Use — Machine  or  Device. — The  application  of  an 
old  machine  to  a  similar  or  analogous  subject  without  change  in 
the  manner  of  applying  it  and  with  no  result  substantially  dis- 
tinct in  its  nature,^  the  application  of  an  old  device  to  an  analo- 
gous use  in  a  manner  before  known,^  even  if  greater  utility  is 
produced,*  or  making  a  thing  of  a  shape  analogous  to  the  shape 


Pat.  Dec.  121 ;  s.  c,  vol.  2  Pat.  Office 
Rep.  of  1847,  p.  829. 

Examples  of  Farts  Held  Equivalents. 
— A  metallic  joint  being  old,  and  it 
having  been  long  in  use  for  the  pur- 
poses required  in  the  machine  in  ques- 
tion, it  is  but  a  known  mechanical  sub- 
stitute in  the  combination  for  the  flexi- 
ble joint  in  the  prior  machine  and  for 
the  purposes  required  in  the  machine  in 
question  must  be  regarded  as  a  mere 
equivalent.  Fisher  v.  Craig,  i  Bann. 
&  Ard.  Pat.  Cas.  365. 

Substituting  Macliine  for  Hand  Power. 
— There  is  no  invention  in  stirring  a  so- 
lution by  a  screw  which  had  formerly 
been  stirred  by  hand,  the  screw  being 
a  well  known  device  for  stirring  liquids. 
Marchand  v.  Erakin,  34  Pat.  Office 
Rep.  1275.  There,  is  no  invention  in 
substituting  a  compound  lever  for 
a  simple  one  in  order  to  gain 
power.  Puetz  v.  Beansford,  31  Fed. 
Rep. 458;  s.  c,  39  Pat.  Office  Gaz.  1083. 
Substitution  for  two  catches  a  hinge 
and  a  catch,  the  several  parts  being  old, 
is  not  invention.  Adams  v.  Bellaire 
Stamping  Co.,  28  Fed.  Rep.  360,  for  a 
T  lever  an  eccentric  lever.  Rodebaugh 
V.  Jackson,  47  Pat.  Office  Gaz.  658; 
s.  c,  37  Fed.  Rep.  882. 

Chemical  Equivalents.  —  If  a  pro- 
cess consis's  of  a  chemical  combination 
by  which  the  particular  result  is  pro- 
duced it  does  not  prevent  another  in- 
ventor from  making  a  mechanical  com- 
bination which  produces  the  same  re- 
sult. New  Process  Fermentation  Co. 
V.  Maus,  20  Fed.  Rep.  725. 

1.  Penna.  R.  R.  Co.  v.  Locomotive 
Engine  Safety  Truck  Co.,  no  U.  S. 
490;  Blake  v.  San  Francisco,  113  U.  S. 
679;  Miller  -v.  Force,  116  U.  S.  22; 
Stephenson  v.  Brooklyn  Railroad  Co., 
114  U.  S.  149;  Morris  v.  McMillin,  112 
U.  S.  244. 

The  mere  application  of  an  old  ap- 
paratus to  a  new  use  is  not  patentable. 
Bean  v.  Smallwood,  2  Stor^-  (U.  S.)  408. 

English  Cases. — "The  law  on  this 
subject  (double  use)  is  this  :  you  can- 
not have  a  patent  for  applying  a  well 
known  thing  which  might  be  employed 
for  50,000  different  purposes  to  an  oper- 


ation which  is  exactly  analogous  to 
what  was  done  before."  Losh  v.  Hague, 
7  Web.  Pat.  Cas.  (Eng.)  207. 

2.  Royer  v.  Chicago  Manf.  Co.,  20 
Fed.  Rep.  853. 

Slight  Modifications  of  the  Rule. — The 
application  of  an  old  organism  te  an 
analogous  use  not  patentable.  Phil- 
lips V.  Page,  24  How.  (U.  S.)  164.  The 
mere  application  of  an  old  device  to  a 
hew  use  is  not,  by  itself  alone,  the'  sub- 
ject of  a  patent.  9  Blatchf.  (U.  S.) 
336.  A  mere  application  of  the  old 
machinery^  in  the  old  manner^  to  an 
analogous  substance  is  not  invention. 
Brook  V.  Aston,  8  E.  &  B.  (2  B.  R.) 
478.  '  Putting  an  old  thing  to  a  new 
use  is  not  patentable,  i'  Cliff.  (U.  S.) 
538.  "The  court,  in  rejecting  the  patent 
of  Newton,  seems  to  have  been  mainly 
governed  by  the  use  which  was  claimed 
for  it,  and  also  that  no  mention  is  made 
of  its  adaptability  as  a  saw,  but  if  what 
it  actually  did  was  in  its  nature  the  same 
as  sawing  and  its  structure  and  action 
suggested  to  ■  the  mind  of  an  ordinary 
skillful  mechanic  this  double  use  to 
which  it  could  be  adapted  without  ma- 
terial change,  then  such  adaption  to 
a  new  use  is  not  a  new  invention  and 
not  patentable."  Tucker  v.  Spaulding, 
13  Wall.  (U.  S.)  453.  "The  applica- 
tion of  old  mechanical  devices  without 
material  change  to  a  use  in  which  they 
were  not  before  employed  but  which 
was  known,  and  had  been  practiced, 
does  not  constitute  a  patentable  inven- 
tion." Conse  V.  Johnson,  4  Bann.  & 
Ard.  Pat.  Cas.  501.  A  patentee  com- 
bined a  double  leather  cover  (which 
was  well  known  on  certain  kinds  of 
balls)  and  applied  it  to  an  equally  well 
known  ball  of  a  harder  kind  ;  held, 
double  use  and  no  invention.  Malin  v. 
Harwood,  3  Bann.  &  Ard.  Pat.  Cas. 
515 

Northrup  v.  Adams,  4  Bann.  &  Ard. 
Pat.  Cas.  567.  A  composition 
having  been  described  in  a  former  pat- 
ent, one  who  applied  it  to  a  new  use 
cannot  claim  it  as  his  invention.  U.  S. 
and  Foreign  Salamander  Co.  v.  Haven, 
2    Bann.   &   Ard.    Pat.   Cas.   164. 

3.  Application  of  an  Old  Device  to  a 
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an  analogous  thing  had  been  made  before,*  and  the  Hke,^  is  not 
inventio... 


New  Thing  Not  Invention. — Invention  or 
discovery-  are  required  as  the  foundation 
of  a  patent;  therefore,  where  the  claim 
rests  merely  on  the  application  of  an 
old  machine  to  a  new  use,  or  an  old 
process  to  a  new  result,  the  patent  can- 
not be  sustained,  because  the  patentee 
has  not  invented  any  new  and  useful 
art,  machine,  manufacture  or  composi- 
tion ot  matter,  or  any  new  and  useful 
improvement  thereon.  Brav  v.  Harts- 
horn, I  Cliflf.  (U.  S.)  538;  Conover  v. 
Roach,  4  Fisher  Pat.  Cas.  12. 

Examples  of  the  Application  of  This 
Doctrine  to  Machines. — The  discovery 
that  a  particular  advantage  was  ob- 
tained by  the  use  of  a  '  wheel  before 
known,  in  a  manner  before  known, 
cannot  be  called  an  invention.  Losh 
V.  Hague,  i  Webster  Pat.  Cas.  (Eng.) 
202. 

The  patent  being  for  the  application 
of  bearings  for  the  purpose  of  transfer- 
ring friction  from  the  shoulders  to  the 
cads  of  the  axles  of  wheels  of  railway 
carriages;  held,  that  the  prior  public 
use  of  such  end  bearings  on  the  end  of 
axles  in  cotton  mills  or  other  station- 
ary machinery,  would  not.  but  that 
public  use  of  the  same  in  ordinary  car- 
riages upon  common  roads,  would  de- 
stroy the  patent  unless  the  patent  con- 
tained something  new  and  material, 
either  in  principle  or  in  mode  of  opera- 
tion, to  adapt  it  to  its  new  use.  Knight 
V.  B  etc.  R.  Co.,  3  Fisher  Pat.  Cas.  i. 

Examples  Where  a  Mechanism  Is 
Transferred  from  One  Machine  to  An- 
other of  an  Analogous  Elnd. — The  in- 
troduction of  a  wire  into  the  top  of 
paint  cans  to  prevent  collapse  of  the 
walls,  a  similar  wire  having  been  for- 
merly used  in  the  head  of  ice  cream 
freezers,  is  not  invention.  Brown  x>. 
Hall,-6  Blatchf.  ( U.  S.)  401 ;  s.  c,  3  Fisher 
Pat.  Cas.  531. 

A  bearing  surface  of  vulcanized 
rubber  had  been  applied  to  a  horse  col- 
lar to  prevent  absorption  of  sweat  and 
formation  of  wrinkles  and  to  assist  in 
curing  skin  galls,  an  application  of 
some  material  to  a  new  and  analogous 
use  as  a  part  of  a  harness  pad  not  in- 
vention. American  Saddle  Co.  v. 
Hogg,  5  Fisher  Pat.  Cas.  (C.  C.)  353. 
Claim  of  patent  was  for  an  improvement 
in  construction  of  axles  for  cars  and 
other  wheeled  carriages.  It  appeared 
that  the  improvement,  though  it  never 
had  been  applied  to  railroad  carriages,. 


was  well  known  as  applied  to  other 
carriages.  Held,  patent  void.  Wi- 
nans  -v.  Boston  &  Providence  R.  Co., 
2  Story  (U.  S.)  412;  Hall  v.  Boot  (or 
Jarvis),  Web.  100.  A  machine  to  be 
used  under  water,  substantially  like  one 
used  on  land,  is  not  invention.  Bush  v. 
Fox,  5  H.  L.  Cas.  707;  s.  u  ,  2  Jur.  N.  S. 
1029. 

The  use  of  a  mandrel,  shaped  like  a 
bottle,  in  making  envelopes  for  bottles, 
various  shaped  articles  having  been 
made  out  of  pliable  materials  hy  means 
of  mandrels,  which  were  the  regular 
tools  therefor,  not  invention.  Patent 
Bottle  Envelope  Co.  v.  Sej  mer,  5  C.  B., 
N.  S.  164;  s.  c,  5  Jur.  U  S.  174.  Com- 
bination of  a  device  with  an  exhaust 
pipe,  it  having  been  formerly  used  with 
a  supply  pipe,  not  invention.  Willis  v. 
Davidson,  i  N.  R.  (Eng.)  234.  A  fish 
plate,  grooved  in  the  centre  and  used  for 
holding  rails  together,  is  a  double  use  of 
a  fish  plate  used  for  strengthening  tim- 
bers having  a  like  groove  Harwood  v. 
The  Great  Northern  R.  R.  Co.,  29  L. 
J.,  Q^B.  193;  II  H.  L.  Cas.  654. 

A  Change  of  a  Device  from  One  Manu- 
facture to  Another.  —  A  claim  for  a 
"circular  stove,"  having  a  perforated 
fire  pot  with  a  grate  bottom,  having 
provision  for  admission  of  air  below 
the  point  of  suspension  of  said  fire  pot, 
all  the  elements  of  the  claim  being  old, 
and  old  in  that  combination,  except  the 
circular  cylinder,  held,  "  It  is  true 
that  the  device  of  Russell"  (antici- 
pating device)  "was  not  placed  in  a 
circular  or  'cannon'  stove,  consisting 
of  a  single  cylinder,  the  Russell  stove 
being  composed  of  two  cylinders, 
but  we  fail  to  see  that  any  inventive 
power  was  required  to  apply  the  same 
fire  pot  to  a  different  kind  of  circular 
stove."  Harles  x<.  Albany  Stove  Works, 
42  Pat.  Office  Gaz.  95;  s.  c,  123  U.  S. 
582. 

1.  It  being  old  to  put  a  flanged  bot- 
tom into  an  iron  shell,  or  into  an  iron 
shell  washed  with  tin,  or  into  an  iron 
shell  with  a  lining  of  sheet  tin  adhering 
thereto;  and  old,  also,  to  provide  a 
soda  water  fountain  with  a  separable 
sheet  tin  lining,  it  did  not  involve  in- 
vention to  place  a  flanged  bottom  cov- 
ered with  a  separable  sheet  tin  lining 
into  a  shell  lined  in  a  similar  manner. 
Mathews  v.  Ironclad  Mfg.  Co.,  42  Pat. 
OflSce  Gaz.  382;  s.  c,  124  U.  S.  347. 

2.  A  roller  frame  for  casters  in  trunks 
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h.  Process — Application  Doctrine,  Double  Use  to. — The  applica- 
tion of  an  old  process  to  a  new  subject  without  the  exercise  of 
the  inventive  faculty  or  the  development  of  any  new  i.dea,^  where 
no  new  or  useful  device  is  produced  thereby,*  the  application  of 
an  old  process  to  produce   a  new  result,*  or  the  application  of 


must  be  regarded  as  a  second  use  of 
roller  frames  for  other  purposes.  Ses- 
sion V.  Gould,  33  Pat.  Office  Gaz.  1139. 
The  application  of  an  old  and  well 
known  form  of  blade,  from  a  hand  tool 
for  trimming  side  edges,  to  an  old  gear 
cutter  for  trimming  such  edges,  is 
merely  a  case  of  double  use,  and  there- 
fore not  patentable.  Bussell  Trimmer 
Co.  V.  Stephens,  37  Pat.  Office  Gaz. 
1249;  s.  c,  28  Fed.  Rep.  535;  Slaw- 
son  V.  Grand  St.,  Prospect  Park  and 
Flatbush  R.  R.  Co.,  5  Bann.  &  Ard. 
Pat.  Cas.2io;  Pickerings.  McCoUough, 
104  U.  S.  310;  s.  u.,  21  Pat.  Office  Gaz. 
73;  Hake  v.  Brown,  37  Fed.  Rep.  783. 

Changing  from  One  Kind  Steam  En- 
gine to  Another. — Nothing  patentable 
fn  the  application  to  horizontal  steam 
engine  boilers  of  old  devices  in  the  pre- 
cise combinations  in  which  they  had 
existed  in  vertical  boiler  steam  engines, 
no  new  result  being  obtained.  Scheid- 
ler  V.  Tustin,  23  Fed.  Rep.  887.  The 
adaption  of  a  wooden  lathe  to  iron, 
mere  mechanical  skill.  Howe  Machine 
Co.  V.  National  Needle  Co.,  21  Fed. 
Rep.  630. 

<■  Fire  Extinguisher  and  Soda  Water 
Fountain." — An  apparatus  in  which  the 
alkaline  solutions  for  forming  carbonic 
acid  gas  were  kept  separate  until  re- 
quired to  extinguish  a  fire,  when  they 
could  be  readily  mingled,  held^  no  in- 
vention, since  a  similar  apparatus  had 
been  employed  in  a  soda  water  foun- 
tain for  the  supply  of  beverages.  North- 
western Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.,  i  Bann. 
&  Ard.  Pat.  Cas.  177  ;  s.  c,  6  Pat.  Of- 
fice Gaz.  34;  I  Bann.  &  Ard.  Pat.  Cas. 
177;  s.  c,  6  Pat.  Office  Gaz.  64. 

A  sheath  grooved  so  as  to  enclose 
the  sheet  metal  moulding  used  on  the 
tops  of  carriage  dash  boards,  the  same 
mechanism  having  been  used  to  apply 
the  moulding  to  the  tops  of  combs,  is 
not  an  invention.  Peters  v.  Active 
Mfg.  Co.  21  Fed.  Rep.  319. 

Changing  the  Subject  of  a  Device  — 
Fastening  one  piece  of  wood  to  another, 
or  one  piece  of  metal  to  another,  or  a 
piece  of  metal  to  a  piece  of  wood,  by 
the  use  of  screws  or  nails,  being  old,  it 
fe  rif?":  9  natfntable  invention  to  fasten  a 


metallic  slide  in  the  groove  of  a  slide  bar 
by  passing  a  nail  or  bolt  through  both. 
Carter  v.  Messinger,  11  Blatchf  (U.  S.) 

34- 
Putting  a  Cut  In  a  Different  Place.^- 

It  was  commonly'  known  that  the  effect 
of  a  diagonal  cut  on  a  penetrating  point 
was  to  force  the  point,  in  being  driven 
away  from  the  cut.  Double  pointed 
staples,  with  a  diagonal  cut  on  each 
point,  but  the  diagonal  cut  on  one  point 
on  the  upper  and  outer  side,  and  on  the 
other  point  on  the  lower  and  outer  side, 
were  old,  the  effect  in  driving  being  to 
bring  the  points  nearer  together;  there 
was  nothing  but  mechanical  skill  in  put- 
ting the  diagonal  cuts  on  the  same  side 
of  each  leg  so  as  to  incline  both  points 
in  driving  in  thasame  direction.  Double 
Pointed  Tack  Co.  v.  Two  Rivers  Manu- 
facturing Co.,  109  U.  S.  117;  s.  c,  25 
Pat.  Office  Gaz.  1075. 

1.  Brown  v.  Piper,  91  U.  S.  37,  nor  is 
its  application  to  a  similar  or  analogous 
svibject,  with  no  change  in  manner  of 
application  and  no  result  substantially 
distinct,  even  if  the  new  form  had  not 
been  contemplated.  Howe  Machine  Co. 
V.  National  Needle  Co.,  21  Fed.  Rep. 
630. 

2.  A  device  or  pro,cess  previously  pat- 
tented  and  used  for  one  purpose,  cannot 
be  patented  and  used  for  a  similar  pur- 
pose unless  a  new  and  useful  device  is 
produced  thereby.  Byerly  v.  Cleve- 
land Linseed  Oil  Works,  31  Fed.  Rep. 

73- 

Example  of  Double  Use  of  Old  De- 
vice.— Making  dash  boards  of  two  pieces 
of  iron  which  were  welded  together  by 
pressure  from  dies. when  hot,  and  mak- 
ing the  dies  of  a  suitable  shape,  heJd, 
only  a  double  use,  there  being  no  inven- 
tion in  adapting  dies  to  the  shape  de- 
sired, nor  in  using  them  to  swage  the 
pieces  of  iron  and  weld  them  together. 
Peters  v.  Mfg.  Co.,  47  Pat.  Office  Gaz. 
1 2 19. 

3.  ,The  application  of  an  old  process 
to  produce  a  new  result  is  not  a 
patentable  invention;  there  must  also 
be  some  new  process  or  mode,  but  the 
production  of  an  old  result  by  a  new 
process  is  patentable.  Howe  v.  Abbott, 
2  Story  (U.  S.)  190. 
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ah  old  process  to  a  new  stage  of  manufacture,^  is  not  invention 
or  the  subject  of  a  patent. 

Product  of  Old  Process. — The  product  of  an  old  process  applied 
to  a  new  material  is  not  an  invention.* 

i.  Composition  of  ■  Matter  —  Application  —  Doctrine  of  Double 
Use. — A  new  use  of  "  a  material  or  composition  previously 
known,^  or  the  application  of  articles  existing  in  a  given  form 
and  applied  to  a  certain  use  in  substantially  the  same  form  to  a 
new  use,*  or   the  use  of  a  well    known   substance   in  a  generally 


Example  of  Old  Process  to  New 
Devices. — A  mode  of  connecting  ships' 
anchors  to  the  shank  by  making  a 
cervical  opening  in  the  piece  of  iron 
forming  the  flukes  (arm  piece),  through 
which  the  shank  was  passed,  the  curved 
end  of  the  shank  being  welded  to  the 
arm  piece,  is  thus  commented  on:  "If 
the  union  (of  the  fluke  and  arm  piece) 
had  been  effected  in  a  mode  unknown 
before,  as  applied  in  any  degree  to  a 
similar  purpose  I  should  have  thought  it 
a  good  ground  for  a  patent,  but  unfor- 
tunately the  mode  was  well  known  and 
long  practiced,"  it  being  "precisely  the 
mode  in  which  the  shank  of  the  mush- 
room anchor  is  united  to  the  mushroom 
top;  "the  way  in  which  the  diflferent 
parts  of  the  hammer  and  pickax  are 
united  together."  Brewster  f.  Hawkes,  4 
B.  and  Aid.  (Ex.  Rep.)  541.  Placing 
nearer  two  machines  formerly  used  at  a 
greater  distance,  similar  machines  used 
for  a  similar  purpose  upon  a  similar 
material,  /le/d  not  invention.  Kay  v. 
Marshall.  8  CI.  &  Fin.  245. 

Application  of  Process  to  Another  Fart 
of  Device. — The  application  of  artificial 
heat  to  ripen  wine  being  old,  and  the 
application  of  artificial  heat  to  the  out- 
side of  casks  to  ripen  wine  being  old,  it 
is  not  invention  to  apply  heat  to  in- 
terior of  casks  to  ripen  the  wine  within 
them.  Dreyfus  v.  Searle,  42  Pat.  Office 
Gaz.  491;  s.  c  ,  124  U.  S.  60. 

Double  Use  Consisting  of  the  Applica- 
tion of  a  Process  to  a  Use  Analogous  to 
the  Original  One. — The  application  of 
the  process  of  baling  hay  to  short  cut 
hay  not  invention,  short  cut  hay  and  the 
process  of  baling  being  previously  well 
known.  Faulks  v.  Kamp,  17  Pat. 
Oflice  Gaz. 851;  s.c,  i7Blatchf  (U.S.) 
432;  R.  c,  5  Bann.  &  Ard.  Pat.  Cas. 
73-  A  mere  transfer  of  a  mode 
of  constructing  wooden  slides  to  metallic 
slides  not  invention.  Carter  v.  Messin- 
ger,  II  Blatchf.  (U.  S.)  34.  The  ap- 
plication to  palm  leaves  to  curl  them  of 


the  process  used  to  curl  hair  for  mat- 
tresses not  patentable.  Howe  v.  Ab- 
bott, 2   Story  (U.   S.)    190. 

Extreme  Case  In  Supreme  Court. — The 
application  of  a  freezing  mixture  in  a 
vessel  enclosing  another  vessel  that 
contained  articles  to  be  preserved 
from  spoiling  is  a  double  use'  of  a 
process  of  preserving  corpses  sim- 
ilarly made.  Crown  v.  Piper,  91  U. 
S.  27. 

The  application  of  the  process  of  do- 
ing plasterers'  hair  up  in  small  pack- 
ages, placing  these  packages  in  larger 
packages,  then  comprising  the  whole, 
the  same  process  having  been  applied 
to  other  articles,  is  not  invention.  King 
V.  Gallun,  109  U.  S.  99. 

1.  Applying  the  Same  Process  to  a 
Later  Stage. — A  patent  construed  as  be- 
ing at  the  most  the  application  of  "a 
process  of  stamping  tobacco  which  was 
already  known  to  the  same  tobacco  at  a 
later  stage  in  the  process  of  manufac- 
ture, held  invalid  as  the  application 
of  an  oldprocess  to  a  similar  or  anal- 
ogous use.  Miller  v.  Force,  116  U.  S. 
22. 

2.  King  V.  Gallun.  109  U.  S.  99. 
Plasterers'    hair  done    up    in   small 

packages  inside  larger  one  and  then 
compressed,  such  process  having  previ- 
ously been  used  for  other  articles,  it  is 
not  an  invention.  King  v.  Gallun,  109 
U.  S.  99. 

A  new  manufacture  produced  by  an 
old  process  machine  and  without  the 
development  of  any  new  idea  which  can 
be  deemed  new  or  original  is  not  an  in- 
vention. Brown  v.  Piper,  91  U.  S.  37; 
Piper  V.  Moon,  6  Fisher  Pat.  Cas.  (U. 
S.)  180,  for  examples  see  Meyer  v. 
Pritchard,  12  Blatchf.  (U.  S.)  loi;  s.  c, 
7  Pat.  OflSce  Gaz.  1012;  s.  c,  Bann.  & 
Arder  Pat.  Cas.  261. 

3.  Mathews  v.  Skates,  i  Fisher  Pat. 
Cas.  602. 

4.  Crandal  v.  Walters,  9  Fed.  Rep. 
659- 
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well  known  form,  but  one  in  which   it  had   not  previously  been 
used,'  is  not  invention. 

k.  Limitations  of  Doctrine  of  Double  Use. — But  it  is  always  a 
question  of  fact  whether  the  purpose  to  which  a  contrivance  was 
before  applied  and  the  new  purpose  are  so  analogous  that  there 
is  no  invention  involved  in  the   change  ;2  a  previous  and  a  new 


1.  Tarr  v.  Webb,  5  Fisher  Pat.  Cas. 
593;  s.  c,  10  Blatchf.  (U.  S.)  96;  s.  c, 
2  Pat.  Office  Gaz.  568. 

The  Application  of  This  Doctrine  to  a. 
Material  Used  In  a  Manufacture. — 
The  application  of  an  article  to  produce 
a  certain  result,  the  party  having  no 
claim  either  to  the  mode  of  producing 
the  article  or  applying  it,  for  obtaining 
the  result,  forms  no  ground  for  a  patent. 
Regina  v.  Cutler,  3  C.  &  K.  215;  s.  c, 
14  Q^B.  372,  note. 

The  use  of  an  old  material  in  an  old 
way  to  accom.plish  an  old  result  is  not 
invention.  Celluloid  Mfg.  Co.  v. 
Tower,  26  Fed.  Rep.  4151. 

Examples  of  Application  of  "Double 
Use  to  Materials. — There  is  no  invention 
in  producing  upon  an  old  fabric  an  ef- 
fect that  has  been  produced  on  similar 
fabrics,  therefore  a  paper  collar  orna- 
mented vifith  devices  printed  with  old 
machinery  is  not  an  invention.  Union 
Paper  Collar  Co.  v.  Van  Dusen,  10 
Blatchf  (U.  S.)  109;  s.  i; ,  s  Fisher  Pat. 
Cas.  597. 

A  dickey  having  previously  been 
made  of  two  or  more  thicknesses  of 
linen  bound- together  at  the  edges  by  a 
binding  and  intended  to  hang-  by  a  tab 
sittached  to  the  collar  button,  jt  is  not  in- 
Tention  to  fasten  a  shirt  bosom  made 
precisely  like  that  dickey  to  the  shirt 
body  by  rheans  of  a  row  of  stiches 
through  the  binding.  Cluett  v.  Claflin, 
41  Pat.  Office  Gaz.  1042;  s.  c,  30  Fed. 
Rep.  921. 

2.  Harwood  v.  Gt.  N.  Ry.  Co.,  2  B. 
&  S    (Eng.)  208. 

Glass  having  been  formerly  engraved 
by  sand  Ijy  use  of  a  brush  with  which 
sand  and  water  were  applied,  sand 
thrown  against  the  glass  to  engrave  it 
by  a  jet  of  water  or  steam  while  it  re- 
volved is  invention.  Tilghman  v. 
Morse,  9  Blatchf.  (U.  S.)  421. 

Extension  of  Applicability. — A  valve 
peculiarly  constructed,  having  opening 
above  only  along  part  of  the  line  of 
motion,  and  which,  therefore,  applica- 
cable  only  to  one  kind  of  engine,  an- 
other valve  having  holes  all  its  length 
and  therefore  being  applicable  to  all 
engines,  is  not  a  double  use.    Judson  v. 


Moore,  i  Fisher  Pat.  Cas.  544 
(but  see  p.  555).  The  use  of  hoops  upon 
a  cast  iron  cannon  not  a  double  uf,e 
from  the  use  of  same  on  wrought  iron 
cannon.  Treadwell  v.  Parrott,  3  Fish. 
124.  Application  of  a  suitable  fabric  to  a 
whip  handle  held  invention.  Strong  v. 
Noble,  6  Blatchf.  (U.  S.)  477. 

Change  of  Material  from  One  Use  to 
Another  Held  Invention. — A  new  and 
improved  roller  for  wringing  machines 
had  been  made  by  surrounding  the 
shaft  with  a  fabric  made  of  fibrous 
cloth  and  rubber.  This  material  had 
been  made  before  in  tubes  and  cut  into 
sections  (rings)  for  stuffing  boxes. 
Held,  not  double  use  but  inventive 
genius.  Forsyter  v.  Clapp,  6  Fisher 
Pat.  Cas.  528.  Linen  faced  with 
paper  used  for  collars,  same  material 
having  been  used  for  maps,  held,  in- 
vention, not  double  use.  Union  Paper 
Collar  Co.  v.  White,  7  Pat.  Office  Gaz. 
6g8;  s.  c,  2  Bann.  &  Ard.  Pat.Cas  60. 
The  patentee  made  a  barrel  of  a  com- 
mon bolt  of -one  piece  of  sheet  metal, 
with  prongs  passing  through  a  hole  in 
the  plate,  l5y  which  it  was  riveted  to 
the  plate  itself  Prior  to  his  invention, 
bolts  had  been  made  with  a  barrel  in 
several  pieces  and  riveted  with  prongs; 
with  the  barrel  in  one  piece,  but  at- 
tached to  the  flanges;  and  with  the  bar- 
rel cast  in  one  piece,  with  flanges  which 
formed  the  plate.  Held,  that  there  was 
a  patentable  difference  between  the 
devices  of  the  patentee  and  these  prior 
contrivances.  Stanly  Works  v.  Sar- 
gent, 4  Fisher  Pat.  Cas.  443;  s. c,  8 
Blatchf.  (U.  S.)  345. 

The  Suggestiveness  of  Prior  Device. — 
No  use  to  \yhich  an  elongated  open 
ring,  such  as  is  used  for  fastening  parts 
of  chains  together,  could  naturally  be 
applied,would  suggest,  in  an  open  slotted 
metallic  band  tie,  the  use  of  the  open 
slot  in  a  rectangular  flat  buckle  for  the 
introduction  of  a  flat  band  sidewise. 
Cook  V.  McComb,  5  Fisher  Pat.  Cas. 
397;  s.  c,  I  Woods  (U.  S.)  19s;  s.  t.,  2 
Pat.  Office  Gaz.  89. 

Wooden  pipe  was  made  impervious 
to  water  or  gas  by  coating  it  inside  and 
out  with  a  composition  of  coal  tar  and 
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effect  and  new  mode  of  operation  produced,*  or  a  new  principle '^ 
applied,  presume  invention.  An  application  of  an  old  machine  to 
a  new  subject  may  be  patentable  where  a  new  process  is  thereby- 
produced,*  and  the  improvements  or  particular  changes  which  an 
inventor  makes  in  adapting  a  machine  to  a  new  use  are  patent- 
able.* 
/.  Combination  and  "  Aggregation." — A  combination^   of  old 


sawdust.  Tarred  pipes  rolled  in  sand 
were  old  and  sawdust  was  a  known  ab- 
sorbent of  sticky  substances.  Held,  not 
a  double  use  but  invention.  Hobbie  v. 
Smith,  27  Fed.  656. 

1,  Grosjean  v.  Peck,  11  Blatchf. 
(U.  S.)  54-  Where  adaptions  are  nec- 
essary, work  invention.     West  E.  Dy. 

.  Mch.  Co.  r'.  Arnoux,  20  Fed.  Rep.  112. 
New  Fnrpose  and  Different  Results. 
— An  article  produced  by  a  process 
which  was  previou,sl3'  known  but  used 
for  a  somewhat  different  purpose  with 
different  results  is  patentable.  Lock- 
wood  V.  Cutter  Tower  Co.,  11  Fed. 
Rep.  724. 

2.  A  mere  discovery  of  anew  princi- 
ple embodied  in  a  new  machine  is  pat- 
entable, but  a  mere  discovery  of  a  new 
principle  of  operation  in  an  old  ma- 
chine is  not  patentable.  Newton  v. 
Vancher,  6  Ex.  Rep.  S59;  21  L.  J.  Ex. 
305. 

New  Principle  in  New  Substance. — 
Where  a  new  principle,  which  it  re- 
quired experiment  to  discover,  in  a  new 
substance,  is  used,  in  connection  with 
an  old  device,  to  do  a  thing  not  analogous 
with  the  thing  done  originally  by  it,  is 
an  invention  of  a  process.  Poillon  v. 
Schmidt,  6  Blatchf.  (U.  S.)  299;  3 
Fisher  Pat.  Cas.  476. 

A  person  who  not  merely  supplies 
the  public  with  a  new  article,  but  dem- 
onstrates unknown  susceptibilities  of 
the  material  out  of  which  it  is  made, 
does  something  more  than  merely  apply 
an  old  thing  to  a  new  purpose.  He 
produces  a  new  device  by  giving  a  new 
'  form  to  an  old  substance  and  by  suit- 
able manipulation  makes  its  peculiar 
properties  available  for  a  use  to  which 
it  had  not  been  before  applied,  thereby 
distinguishing  between  it  and  all  other 
fabrics  of  the  class  to  which  it  belongs. 
Union  Paper  Collar  Co  v.  White,  7 
Pat.  Office  Gaz.  698;  2  Bann.  &  Ard. 
Pat.  Cas.  60. 

A  new  composition  of  matter  to 
which  an  old  contrivance  has  been  ap- 
plied, and  which  results  in  a  new  and 
useful  article  is  the  proper  subject  for  a 
patent.    The  novelty   consists  in    the 


new  composition  made  practically  use- 
ful for  the  purposes  of  life  by  the  means 
and  contrivances  mentioned.  It  would 
be  a  new  manufacture  and  none  the  less 
so  because  the  means  employed  to 
adapt  the  new  composition  to  a  useful 
purpose  was  old  and  well  known. 
Hotchkiss  V.  Greenwood,  11  How.  (U. 
S.)  248. 

Where  it  has  been  stated  that  a 
special  agent  of  boneblack  can  be  used 
to  remove  a  discoloring  agent  and  it 
has  been  discovered  by  the  patentee 
that  coal  oil  can  be  purified  by  filtering 
through  it,  can  it  be  said  that  the  latter 
is  a  double  use  of  the  former?  National 
Filtering  Oil  Co.  v.  Arctic  Oil  Co.,  8 
Blatchf.  (U.  S.)  416;  a.  i;.,  4  Fish.  Pat. 
Cas.  514. 

Material. — Patenting  a  material  for 
one  purpose  does  not  necessarily  in- 
validate patenting  it  for  another  and  not 
analogous  purpose.  Newton  v.  Van- 
cher, 6  Exch  859. 

An  invention  of  sheeting  metal  so 
compounded  of  zinc  and  copper  that  it 
would,  when  placed  in  water,  rust  just 
sufficiently  to  prevent  accumulation  of 
barnacles  on  it  is  an  invention,  even 
though  a  plate  had  been  made  previ- 
ously of  a  similar  proportion  of  the 
same  metals,  it  being  held  that  unless 
some  application  of  them  could  be 
shown  to  that  same  purpose  it  was  not 
a  double  use  of  the  first  plate.  Muntz 
V.  Foster,  2  Web.    Pat.  Cas.  (Eng.)  96. 

3  It  cannot  be  doubted  that  a  novel 
process,  or  method,  the  operation  that 
amounts  to  a  successful  application  of 
known  things  to  a  practical  use,  is  pat- 
entable as  an  art.  Roberts  v.  Dickey, 
I  Pat.  Office  Gaz.  4;  s.  c,  4  Brew.  (U. 
S.)  260;  s.  c,  4  Fish.  Pat.  Cas.  532. 

4.  If  a  man  claims  the  improvements 
or  particular  changes  which  he  makes  in 
the  construction  of  an  old  machine  in 
adapting  it  to  a  new  use,  which  the  old 
machine  could  not  be  applied  to  with- 
out such  changes,  his  patent  may  be 
sustained.  Phillips  v.  Page,  24  How. 
(U.  S.)  164. 

6.  New  and  Useful  Combination, 
Though  Elements  Old. — Each  and  all  of 
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devices  must  produce  a  new  and  useful  result,  the^biW  product 
of  the  elements  of  the  combination.  These  results  must  be  a  result 
of  the  combination,  and  not  a  mere  "  aggregate  "of  several  re- 
sults, each  the  complete  product  of  one  of  the  combined  elements 
brought  together  and  allowed  to  work  out  its  own  effect, ^  in 
order  to  be  an  invention. 

Tests. — The  tests  to  distinguish  a  combination  from  an  "  aggre- 
gation "  are  that  the  result  in  the  former  is  produced  by  the 
union  of  the  several  elements;^  that  the  elements  co-operate 
with^  ' 


the  separate  elements  of  a  combination 
may  be  well  known  and  old.  Neverthe- 
less if  the  combination  is  new  and  useful 
and  requires  more  than  mere  mechanical 
skill  to  produce  it,  it  is  patentable. 
May  V.  County  of  Fond  duLac,  27 
Fed.  Rep.  691.  Almost  all  mechanical  in- 
ventions at  this  day  are  the  embodiment 
and  adaption  of  mechanical  appliances 
that  are  old.  Crandall  v.  Watters,  9 
Fed.  Rep.  659.  The  connection  or 
combination  of  a  patented  -device  with 
other  devices  may  be  the  subject  of  a 
valid  subsequent  patent.  McMillan  v. 
Rees.  I  Fed.  Rep.  722. 

1.  Hailes  v.  Van  Wormer,  20  Wall. 
(U.  S.)  353;  Double  Pointed  Tack  Co. 
V.  Mann,  5  Bann.  &  Ard.  Pat.  Gas. 
468;  Niles  Tool  Co.  Works  y.  Betts  Ma- 
chine Co.,  27  Fed.  Rep.  301.  A  mere 
aggregation  of  parts  whereof  the  pat- 
entee has  not  the  exclusive  right  to 
either  and  in  which  the  parts  have  no 
new  principle  and  produce  no  new  re- 
sult which  is  due  to  the  combination 
itself  is  not  patentable.    Sarvenf.  Hall, 

5  Fisher  Pat.  Cas.415;  Wood  v.  Packer, 
17  Fed.  Rep.  650.  A  combination  is 
patentable  only  when  a  new  and  useful 
result  is  produced  by  the  combined 
elements.  Railway  Registering  Co.  v. 
North  Hudson  Co.  R.  Co.,  26  Fed. 
Rep.  411.  The  parts  must  be  so 
"united"  as  to  produce  such  result. 
Wood  V.  Packer,  17  Fed.  Rep.  650. 

2.  General  Test  of  Patentable  Com- 
bination.— A  combination  must  ern- 
brace  ( i )  a  novel  assemblage  of  parts 
involving  invention;  (2)  a  co-operation 
of  those  parts  to  produce  a  common 
result.     Hoffman   v.   Young,  5   Bann. 

6  Ard.  Pat.  Cas.  316;  s.  c,  2  Fed. 
Rep.   74. 

The  patentability  of  a  combination  is 
not  a;fFected  by  the  circumstance  that 
the  elements  combined  produce  distinct 
subsidiary  results,  if,  while  producing 
these  results,  they  also  co-operate  to 
produce  an  ultimate  result  which  is 
either  different  from  or  resultant  of  the 


several  particular  results  produced  by 
the  subordinate  combinations.  Waring 
V.  Wilkinson,  15  Pat.  Office  Gaz.  246; 
18  Pat.  Office  Gaz.  794. 

Waring  v.  Wilkinson,  15  Pat.  Office 
Gaz.  246. 

Separate  Patents  for  Severable  Parts.- 
Where  by  the  omission  of  some  of  the 
elements  of  such  former  machine  and 
the  addition  of  other  elements  not  use- 
ful in  the  old  machine  an  improvement 
results,  such  improvement  may  be  pat- 
entable. Coupe  V.  Weatherhead,  i5 
Fed.  Rep.  673. 

Production  New  Force  or  Effect. —  If 
it  produce  a  different  force,  effect,  or 
result  in  the  combined  forces  or  pro- 
cesses from  that  given  by  the  different 
parts  and  a  new  result  is  produced  by 
their  union.  Niles  Tool  Co  v.  Betts 
Machine  Co.,  27  Fed.  Rep.  301. 

If  it  forms  a  new  machine  of  distinct 
character  or  formation,  or  produces  a 
result  which  is  not  a  mere  aggregate  of 
separate  contributions,  but  is  due  to  the 
joint  and  co-operative  action  of  all  the 
elements.  Niles  Tool  Works  1:'.  Betts 
Machine  Co.,  27  Fed.  Rep.  301;  Ship- 
man  Engine  Co.  v.  Rochester  Tool 
Works.  44  Pat  Office  Gaz.  1067;  s.  c, 
34  Fed.  Rep.  747. 

Others'  Wordings  of  These  Tests. — If  a 
new  result  is  produced  by  the  union  of 
the  several  elements,  it  is  invention;  if 
not,  a  mere  aggregation  and  not  inven- 
tion. Reckendorfer  v.  Faber,  92  U.  S. 
347;  s.  c,  12  Blalchf  (U;  S.)  68;  s.  c,  5 
Pat.  Office  Gaz.  697;  s.  c,  10  Pat.  Office 
Gaz.  71;  s.  I,.,  I  Bann.  &  Ard.  Pat.  Cas. 
(C.  C.)  229. 

3.  If  one  part  does  not  co-operate 
with  the  others  but  each  works  out  its 
own  separate  result,  it  is  not  invention. 
Swift  V.  Whisen,  3  Fisher  Pat.  Cas. 
343;  s.  c,  2  Bond  (U.  S.)  115;  Hoff- 
man V.  Young,  18  Pat.  Office  Gaz.  794; 
Stephenson  v.  Brooklyn,  C.  T.  R.  R. 
Co.,  16  Blatchf.  (U.  S.)  473;  s.  c,  14 
Fed.  Rep.  457. 

Co-operation  means  that  every    part 
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orcoact^  upon  each    other    to  produce  it. 
act   simultaneously.* 

must  have  its  siibfunction  to  perform, 
and  each  must  have  a  certain  relation 
to,  and  dependence  upon,  the  .others. 
Hoffman  v.  Young,  i8  Pat.  Office 
Gaz.  794;  !s.  c,  2  Fed.  Rep.  74;  s.  u.,  5 
Bann.  &  Ard.  Pat.  Cas.   316. 

The  parts  must  dependently  co-oper- 
ate. ■  Wood  V.  Packer,  17  Fed.  Rep. 
650.  All  the  elements  must  enter  into 
the  combination  so  that  each  qualifies 
the  others  and  a  new  result  is  obtained 
produced  by  the  combined  action  of  all 
the  component  parts.  Clark  Pomace 
Co.  V.  Ferguson,  17  Fed.  Rep.  79. 

1.  Another  Word  Used  Synonymously 
Is  "Coaotion." — There  must  be  coaction 
among  the  elements  of  a  combination 
of  old  devices  to  take  it  out  of  the  cate- 
gory of  mere  aggregation  of  parts;  some 
new  and  peculiar  function  produced 
by  such  combination  must  be  devel- 
oped, in  order  that  the  combination 
may  be  an  invention  and  not  a  mere  ex- 
hibition of  mechanical  skill.  Scott 
Mfg.  Co.  V.  Sayre,  35  Pat.  Office  Gaz. 
255,  s.  c,  26  Fed.  Rep.  153;  Brinkerhoff 
V.  Aloe,  37  Fed.  Rep.  92. 

A  More  Useful  Result  or  Old  Result  in 
Cheaper  Way  Sufficient. — A  combination 
that  produces  by  its  joint  action  a  new 
and  useful  result  or  an  oldresult  in  a 
cheaper  or  otherwise  more  advanta- 
geous way.  Niles  Tool  Works  w.Betts 
Machine  Co.,  27  Fed.  Rep.  301;  Rail- 
way Register  Mfg.  Co.  v.  North  Hud- 
son Co.  R.  Co.,  24  Fed.  Rep.  411; 
Railway  Register  Mfg.  Co.  v.  North 
Hudson  Mfg.  Co.,  26  Fed.  Rep.  411. 

Elements  Need  Not  Coact  on  Each 
Otter  if  They  Co-operate. — There  is  no 
patentable  combination  in  a  mere  aggre- 
gation of  old  devices  which  produce  no 
new  effect  or  result  due  to  their  concur- 
rent or  successive  joint  and  co-operating 
action;  it  is  by  no  means  essential  to  a 
patentable  combination  that  the  several 
devices  or  elements  thereof  should  co- 
act  upon  each  other.  It  is  sufficient  if 
all  the  devices  co-operate  with  respect  to 
the  work  to  be  done  and  in  furtherance 
thereof,  although  each  device  may  per- 
form its  own  particular  function  only. 
Stutz  V.  Armstrong,  20  Fed.  Rep.    843. 

2.  Hoffman  v.  Young,  2  Fed.  Rep. 
74- 

A  claim  is  not  invalid  upon  the 
ground  that  the  several  elementary 
parts  of  a  combination  have  no  conjoint 
action,  and  no  active  connection  to  pro- 
duce a  joint  result,  where  there  was  in- 


But   they  need  not 


vention  in  the  combination.  Hoe  v. 
Cottrell,  I  Fed.  Rep.  597.  They  must 
be  united  for  a  common  end — a  unitary 
result.  Hoffman  v.  Young,  5  Bann.  ii 
Ard.  Pat.  Cas.  316;  s.  c,  2  Fed.  Rep.  74. 

Examples  of  Aggregation. — Putting 
a  mirror  on  the  roof  of  the  front  plat- 
form of  a  street  car,  and  a  glass  panel 
in  the  front  end  of  the  car  over  the 
door,  is  a  mere  aggregation  of  separate 
devices.  "  Neither  of  these  three 
elements  .  .  .  performs  any  new 
office  or  imparts  any  new  power  to  the 
others,  and  combined  they  do  not  pro- 
duce any  new  result,  or  any  old  result 
more  cheaply  or  otherwise  more  ad- 
vantageously." Stephenson  v.  Brooklyn 
R.  Co.,  114  U.  S.  149. 

A  washer  put  on  a  bucket  and  held 
by  a  staple,  into  which  the  eye  of  the 
staple  is  placed,  its  purpose  being  to 
keep  the  bail  from  rubbing  the  paint  pt 
the  bucket,  is  an  aggregation,  neither 
the  washer  modifying  the  action  of  the 
staple  or  the  staple  the  action  of  the 
washer.  Double  Pointed  Tack  Co.  v. 
Two  River  Mfg.  Co.,  109  U.  S.  117. 

Combinations  Held  to  Produce  No  New 
Results  and  Therefore  to  he  Not  Fatent- 
ahle. — The  combination  of  a  cracker 
machine  and  an  automatic  stopping  de- 
vice. Duesh  V.  A.  J.  Medlar  Co.,  30 
Fed.  Rep.  619.  Attaching  a  device  for 
holding  books  to  the  bottom  of  a  desk 
lid.  Peard  -v.  Johnson,  23  Fed.  Rep. 
507.  In  stoppers  for  glass  jars,  putting 
together  the  screw  plate  of  one  device 
and  the  lining  of  another.  Consoli- 
dated Fruit  Jar  Co.  v.  Bellaire 
Stamping  Co.,  28  'Fed.  Dep.  91.  De- 
vice composed  of  parts  which  are  old, 
excepting  the  precise  lines  of  the  cuts 
and  shape  of  the  openings  (which  are 
not  material,  and  as  they  produce  a  re- 
sult which  is  the  mere  aggregate  of 
separate  contributions,  not  patentable. 
Hosier  Safe  &  Lock  Co.  v.  Mosler,  22 
Fed.  Rep.  901);  Husselman  v.  Gaar,  29 
Fed.  Rep.  318.  Combining  a.  reticu- 
lated covering  and  slats  in  a  cover. 
Hayes  v.  Bickelhoupt,  21  Fed.  Rep. 
566;  Waterclosets  Novel  Iron  Works 
V.  Skirm. 

"Aggregation" — Each  Part  Producing 
Only  Its  Well  Known  Effect. — A  small 
cylindrical  box,  perforated  at  the  ends 
with  holes,  and  having  the  perforations 
closed  by  wax  or  wafer  or  paper  pasted 
on,  to  retain  the  contents  while  the  box 
is  being  transported,  the  wax  or  wafer 
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INVENTION.  Inventive  from  Mechanical  SkiU. 


Omission  of  Part. — The  omission  of  a  part  where  the  function  , 
performed  by  it  is  omitted  is  not  invention.^ 


being  removed  or  the  paper  punctured 
when  it  is  desired  to  permit  the  con- 
tents to  pass  through  the  holes.  The 
box  was  old,  the  closing  of  the  pack- 
ages with  wax;  wafer  or  pasted  paper  is 
also  old.  Each  of  these  devices  pro- 
duces its  obvious  well  known  result,  and 
each  produces  in  combination  no  other 
effect  than  each  produced  separately'. 
This  is  aggregation,  not  legitimate 
combination.  Sawyer  v.  Bixby,  5  Fisher 
Pat.  Cas.  283. 

A  pavement  was  formed  of  blocks  of 
wood  cut  from  the  trunks  and  branches 
of  trees,  set  with  their  fibers  vertical 
upon  a  bed  of  broken  stone,  the  space; 
within  filled  with  sand  or  gravel;  all 
the  elements  were  old  and  the  improve- 
ment simply  consisted  *in  taking  a 
known  'material  (wooden  blocks)  and 
constructing  a  pavement  in  a  well 
known  manner.  Held^  not  invention, 
but  mechanical  skill.  Phillips  v.  De- 
troit, III  U.  S.  604. 

The  combination  of  an  old  rawhide 
fulling  machine  with  an  automatic  re- 
verser,  held,  aggregation.  Royer  v. 
Coupe,  38  Fed.  Rep  115.  See  also 
Schlict  &  Field  v.  Sherwood  Letter  File 
Co.,  36  Fed.  Rep.  587. 

Where  a  Device  Is  Superior  in  Ap- 
pearance, or  Utility.— Patentee  took  a 
lantern  top,  such  as  Could  have  then 
been  found  in  use,  and  secured  it  by  a 
hinge  and  catch  substantially  as  lan- 
terns had  previously  been  fastened; 
held,  although  no  former  lantern  was 
equal  to  it  in  form  and  convenience,  it 
was  aggregation  and  not  invention. 
Adams  v.  Bellaire  StampingWorks,  36 
Pat.  Office  Gaz.  567;  s.  c,  28  Fed.  Rep. 
360.  Putting  an  additional  window, 
which  does  nothing  but  allow  light  to 
traverse  a  part  previously'  dark,  in  a  fare 
box,  and  accomplishing  this  result  with- 
out aid  from  the  otherparts,  is  an  aggre- 
gation, not  an  invention.  Slawson  v. 
Grand  St.,  Prospect  Park  and  Flatbush 
R.  Co.,  17  Blatchf.  (U.  S.)  512;  ».  c,  5 
Bann.  &  Ard.  Pat.  Cas.  21c.  A  patent 
for  a  combination  of  a  fire  lighter  and  a 
bundle  of  kindling  wood  is  void.  Alcott 
V.  Young,  21  Pat.  Office  Gaz.  251;  s. 
c,  9  Fed.  Rep.  450.  A  piece  of  rub- 
ber fastened  to  one  end  of  a  piece 
of  wood  which  forms  a  pencil  is  not 
invention,  for  a  handle  in  common  does 
not  create  a  new  or  combined  operation. 
Reckendorfer  w.  Faber,  92  U.S.  347.  A 


combination  of  a  fire  lighter  and  a 
bundle  of  kindling  wood.  Alcott  xk 
Young,  21  Pat.  Office  Gaz.  361;  s.  c, 
9  Fed.  Rep.  450.  A  glass  chimney  base 
and  a  mica  chimney  top.  Blackman  v. 
Kibbler,  17  Blatchf.  (C.  C.)  333;  5.  v,., 
4  Bann.  &  Ard.  Pat.  Cas.  (C.  i  .)  641. 
A  camera  and  a  finder  located  thereon, 
each  working  independently.  Schmid 
V.   Schoville   Mfg.   Co.,  37   Fed.  Rep. 

34.';,- 

Use  In  Succession  of  Well  Known  In- 
struments.— The  use  in  succession  of 
two  distinct  pairs  of  dies,  of  well 
kno.wn  kinds,  not  combined  in  one  ma- 
chine, nor  co-operating  to  one  result, 
but  each  pair  doing  by  itself  its  own 
work,  is  not  a  patentable  invention. 
'  Beecher  Mfg.  Co.  v.  Atwater  Mfg.  Co., 
114  U.  S.  523. 

Example  Where  Superiority  of  Device 
Did  Not  Arise  from  Combination, — If 
the  superiority  of  a  wheel  arose  from 
the  fact  that  two  devices  combined  in 
it,  each  of  which  was  better  intrinsi- 
cally than  the  other  and  yet  each  oper- 
ating independently  of  the  other,  the 
combination  would  be  but  the  exercise 
of  judgment  in  the  choice  of  parts,  and 
not  invention.  Sarven  v.  Hall,  5  Fisher 
Pat.  Cas.  41 1;. 

Examples  of  Devices  Held  Not  Aggrega- 
tion.— The  combination  of  a  wire  gauze 
and  a  grating  and  a  point,  the  object 
being  that  they  may  be  driven  into  the 
earth  and  serve  as  a  filter  witl.out  being 
injured  in  the-  driving,  and  the  combi- 
nation of  a  grating  and  a  wire  gauze  so 
that  the  water  may  be  controlled  in  its 
ingress  into  the  pump,  held  not  aggrega- 
tion. Christman  v.  Rumsey,  4  Bann. 
&  Ard.  Pat.  Cas.  i;o6;  s.  c,  17 
Blatchf.  (U.  S.)  148.  The  application 
to  safe  doors  of  chronometric  mechan- 
ism for  automatic  locking  and  unlock- 
ing at  predetermined  times,  required  in- 
vention. Yale  Lock  Mfg.  Co.  v.  Nor- 
wich Nat.  Bank,  6  Fed.  Rep.  377. 
Cases  in  which  combination  held  not 
aggregation  but  invention.  Booth  -v. 
Parks,  I  Flippin  (C.  C.)  381;  s.  c,  I 
'  Bann.  &  Ard.  Pat.  Cas.  225;Loom  Co. 
■V.  Higgins,  105  U.  S.  580;  Temple 
Pump  Co.  V.  Rubber  Bucket  Mfg.  Co., 
39  Pat  Office  Gaz.  467.    ' 

1.  Omission  of  Parts  of  Combination 

— When  Invention. — The  reconstruction 

of  a  machine,  so  that  a  less  number  ot 

parts  will  perform  all  the  requirements 
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IN  VE  N  TION.   Inventive  from  Mechanical  SkiU. 


m.  Putting  Two  Old  Things  Side  by  Side  Without  Change  of 
Function. — The  use  of  two  or  more  old  things  side  by  side  ^  or 
placing  two  old  elements  side  by  side  in  a  combination,*  the 
placing  together  of  parts  which  had  previously  been  used  for  the 
same  purposes  as  in  the  patent,  though  not  in  the  same  combina- 
tion,^ is  not  invention.  ■  ' 


of  a  greater,  may  be  an  invention  of  a 
high  order,  but  the  omission  of  a  part 
with  a  corresponding  omission  of  the 
function,  so  that  the  remaining  parts 
do  precisely  what  they  did  before,  can- 
not be  more  than  a  mere  matter  of 
judgment,  depending  upon  whether  it  is 
desirable,  to  have  the  machine  do  more 
or  less.  McClain  v.  Ortemager  & 
Sons,  2  Pat.  Office  Gaz.  724;  s.  c,  4 
Fed.  Rep. 

A  process  of  curing  fish  by  the  re- 
moval of  the  mucous  membrane,  it  not 
being  previously  known  that  such  mem- 
brane was  injurious  to  the  lieepihg 
qualities  of  the  fish,  is  an  invemion. 
Crowell  T). 'Harlow,  i  Fed.  Rep.  140. 

1.  Lake  ■v.  Fitzgerald,  6  Fisher  Pat. 
Cas.  420.  This  case  is  referred  to  in 
"double  use,"  and  the  close  connection 
of  the  two  can  easily  be  seen.  Adams 
V.  Bellaire  Stamping  Co.,  36  Pat.  Office 
Gaz.  1 149;  s.  c,  28  Fed.  Rep.  360.  Ap- 
plication of  blast  of  hot  air  formerly 
used  for  dispersion  of  moisture  and 
dry  molds'  here  used  for  drying  and 
heating  interior  of  cask  preparatory  to 
pitching.  "The  patentee  took  old 
and  \YeIl  known  mechanical  contriv- 
ances for  accomplishing  useful  results 
and  applied  them  to  a  new  pur- 
pose. In  this  there  was  nothing  to 
support  a  claim  for  a  patentable  inven- 
tion or  process.  The  various  instru- 
mentalities operated  just  as  they  had 
previously  operated  when  the  blast 
was  used  for  other  purposes.  They  em- 
ployed old  mechanism  without  produc- 
ing a  new  effect.  It  may  be  true  that 
this  device  produced  a  better  result, 
but  that  of  itself  was  not  enough  to  sus- 
tain the  patent.  Gottfried  x'.  Brewing 
Co.,  32  Pat.  Office  Gaz.  497;  s.  c,  9  Fed. 
Rep.  762.  There  is  no  invention  in 
making  a  scale  pan  of  glass  with  glass 
legs  made  integral  therewith,  and  sus- 
pending it  by  branching  metal  bows 
passing  through  holes  in  said  legs,  glass 
and  glazed  porcelaine  scales  being  old 
and  metallic  scale  pans  suspended  on 
branching  bows  being  old.  Foschmer 
■V.  Baumgarten,  26  Fed.  Rep.  858;  s.  u., 
36  Pat.  Office  Gaz.  167. 

Full  Statement  of  the  Rules  and  Its 


Reasons. — Where  the  mode  of  construc- 
tion of  the  article  claimed,  the  ma- 
terials employed  and  the  purpose  for 
which  it  was  to  be  used  had  all  been 
described  separately  in  earlier  patents, 
although  the  article  itself  had  never 
been  described  in  any  previous  pat- 
ent, and  to  that  extent  was  novel 
and  was  of  great  utility,  it  did  not  re- 
quire invention  to  produce  it.  Gard- 
ner et  at.  V.  Herz,  35  Pat.  Office  Gaz. 
999;  s.  c  ,   iiS  U.  S.   iSo. 

2.  An  ingenious  arrangement  of 
old  parts  which  produces  a  device  in 
its  entirety  novel  and  useful  is  not 
necessarily  invention.  Calkins  v.  Osh- 
kosh  Carriage  Co.,  36  Pat.  Office 
Gaz.  1 149;  s.  c,  27  Fed.  Rep.  296.  A 
new  combination  of  old  parts  may  some- 
tirpes  perhaps  often,  be  so  obvious  as  to 
merit  no  title  to  invention.  Enterprise 
Mfg.  Co.  of  Pennsylvania  v.  Sargent, 
37  Pat.  Office  Gaz.  891;  s.  c,  28  Fed. 
Rep.  1S5.  Anv  new  combination  of  old 
ingredients  is  patentable  when  any  new 
result  follows,  but  the  mere  exercise  of 
judgment  of  mechanical  skill,  of  select- 
ing a  few  ingredients  from  a  larger 
number  already  known  and  specified 
in  former  patents,  is  not  invention. 
Welling  V.  Crane,  14  Fed.  Rep.  571; 
s.   c,   23  Pat.   Office  Gaz.  189. 

Putting  a  stereoscope  on  a  stand 
like  those  used  for  cameras,  telescopes, 
etc.,  not  paterrtable;  such  use  is  only 
putting  an  old  stand  to  a  new  use.- 
Quirole  v.  Ardito,  17  Blatchf.  (U.  S.) 
400  The  application  to  a  bar  in  use 
on  one  kind  of  wrench  of  a  nut  in  use 
on  another  kind  is  not  invention.  Collins 
Co.  V.  Coes,  21  Fed.  Rep.  38,  overruling 
5  Bann.  &  Ard.  Pat.  Cas.  548.  Putting 
flanges  to  the  gutters  on  a  cover  to 
stiffen  them  is  mere  mechanical  skill. 
Haynes  v.  Biuckelhoupt,  21  Fed.  Rep. 
567;  s.  c,  29  Pat.  Office  Gaz.  368.  The 
adaptation  of  an  automatic  device 
known  and  in  use  before  the  plaintiffs 
patent  to  a  steam  fire  engine  is  not 
such  an  invention  as  will  sustain  a  pat 
ent.  Blake  v.  San  Francisco,  113  U. 
S.  679. 

3.  In  trucks   already  in   use  on   rail- 
road cars,  the  ring  bolt   which  held  the 
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INVENTION.  Inventive  from  Mechanical  Skill. 


n.  Mere  Carrying  Forward  of  Old  Idea. — Any  mere  carrying 
forward  of  new  or  more  extended  application  of  the  original 
thought  in  which  substantially  the  same  thing  is  accomplished  in 
substantially  the  same  way  by  substantially  the  same  means  with 
better  results/  or  a  change  where  the  only  difference  is  one  of 
degree  as  to  quantity  of  product  or  of  convenience   as   to  char- 


car  to  each  truck  passed  through  a 
bolster  supporting  the  weight  of  the  car 
and  through  an  elongated  opening  in  the 
plate  below,  so  as  to  allow  the  swivelling 
of  the  truck  upon  the  bolt  and  lateral 
motion  in  the  truck  and  the  bolster  was 
suspended  by  divergent  pendent  links 
from  the  brackets  on  the  frame,  where- 
by the  weight  of  the  car  tended  to 
counteract  any  tendency  to  depart  from 
the  line  of  the  track.  Held,  that  a  pat- 
ent for  employing  such  a  truck  for 
the  forward  truck  of  a  locomotive 
with  fixed  driving  wheels  was  void. 
Penna.  Railroad  Co.  v.  Truck  Co., 
no  U.  S.  490;  s. c,  27  Pat.  Office  Gaz. 
207.  A  solid  conical  bolt  having  existed, 
adding  a  screw  thread  to  it  is  not  in- 
vention. Hall  V.  McNeal,  107  U.  S. 
go;  s.  c,  23  Pat.  Office  Gaz.  937. 
In  a  "clamping  finger"  in  a  lead  pencil 
the  slots,  screw  threads,  etc.,  were  all 
old,  and  some  had  been  previously  com- 
bined with  each  other,  therefore  putting 
two  or  more  slots  in  a  tube  threaded 
inside  and  slewed  outside  is  not  inven- 
tion. Holland  v.  Shipley  &  Tyndall 
Mfg.  Co.,  127  U.  S.  396;  s.  c,  44  Pat. 
Office  Gaz.  231. 

Where  an  element  of  a  claim  performs 
no  other  or  different  function  in  a  new 
combination  than  it  has  performed  in 
other  combination  there  is  no  invention 
in  merely  changing  its  location  in  the 
new  combination  to  adapt  it  to  a  modi- 
fication of  form  of  one  of  the  other 
elements.  Phipps  f.  Yost,  26  Fed. 
Rep.  447. 

1.  Sawyer  v.  Miller,  12  Fed.  Rep. 
725;  Smith  V.  Nichols,  21  Wall.  (U.  S.) 
112.  It  is  the  invention  of  what  is  new, 
and  not  the  arrival  at  a  comparative 
superiority  or  greater  excellence  in  that 
which  is  already  known,  which  the  law 
protects  as  exclusive  property,  and 
which  it  secures  by  patent.  Smith  v. 
Nichols,  21  Wall.  (U.  S.)  112. 

Merely  improving  the  conceptions  of 
another  by  chance  in  form,  proportion, 
or  degree,  is  not  such  an  invention  as 
will  sustain  a  patent.  Theberath  v. 
Celluloid  Harness  Trimming  Co.,  15 
Fed.  Rep.  246. 

Mere  Improvement,  Not  Invention. — 


Merely  making  an  article  better  than  it 
was  before  does  not  in  itself  involve  in- 
vention. Crouch  V.  Roemer,  103  U.  S. 
797;  s.  c,  19  Pat.  Office  Gaz.  1067. 
"Slight  variations  in  form  or  superior 
smoothness"  (in  an  article  in  which 
smoothness  was  desirable)  will  not 
make  things  new  articles  of  manufac- 
ture. Hatch  V.  Moffitt,  15  Fed.  Rep. 
252.  The  adjustment  of  the  various 
parts  of  a  combination  may  be  novel 
and  the  result  useful,  yet  it  may  only 
exhibit  the  expected  skill  of  a  mechanic 
and  not  the  creative  work  of  an  invent- 
or. '  Calkins  v.  Oshkosh  Carriage  Co., 
30  Fed.  Rep.  296. 

Examples  of  Above  Doctrine — Manu- 
facture.— Where  a  textile  fabric,  having 
a  certain  substantial  construction  and 
possessing  essential  properties,  has  been 
long  known  and  in  use;  a  patent  is  void 
when  all  that  distinguishes  a  new  fabric 
is  a  higher  finish,  greater  beauty  of  sur- 
face, the  result  perhaps  of  greater  tight- 
ness of  weaving,  and  due  to  the  skill  or 
observation  of  the  workman  or  perfec- 
tion of  machinery  employed.  Smith  zi. 
Nichols,  21  Wall.  (U.  S.)  112.  The 
improvement  consisted  in  increasing 
the  size  and  distance  apart  of  the 
India  rubber  cords  in  a  fabric  was 
properly  rejected,  that  not  being  con- 
sidered an  invention  in  the  sense  of  the 
law.  Smith  v.  Nichols,  6  Fisher  Pat. 
Cas.  60. 

Machine.— When  a  firm  bed  and  an 
open  joint  for  foot  hold  had  been  ob- 
tained before  by  using  parallelepipeds 
with  rough  surface  in  conjunction  with 
a  filling  of  sand,  it  required  no  invention 
to  secure  the,  entire  result  by  selecting 
stones  with  rougher  side  surface  and  dis- 
pensing with  artificial  means  for  keep- 
ing the  stones  apart;  the  change  was 
only  of  degree,  only  carrying  forward 
the  old  idea  and  doing  what  had  been 
done  before  in  substantially  the  same 
way,  but  with  better  results.  Guidet  v. 
City  of  Brooklyn,  21  Pat.  Office  Gaz. 
1692;  s.  c,  105  U.  S.  550. 

Process. — ^The  substitution  of  dissolved 
bone  for  ground  bone  as  a  fertilizer  not 
an  invention,  but  mere  carrying  on  of  a 
thought  to  produce   a  better  product. 
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acter  of  the  device,^  is  not  invention.  But  where  the  new  idea 
engrafted  upon  an  old  invention  is  distinct  from  it  and  not  a  mere 
carrying  forward  of  the  idea  contained  in  it,  it  is  an  invention.^ 

2.  Result  as  Evidence  of  Invention — a.  Novelty  and  Utility  of 
Result  as  Evidence  of  Invention. — In  determining  whether  a  de- 
vice is  an  invention  or  not,  the  result  that  has  been  produced  by 
a  change  can  be  taken  into  consideration  with  it,*  and  the  nov- 
elty of  a  result  or  its  superior  utility  is   evidence   of  invention.* 


Boykin  v.  Baker,  9  Fed.   Rep.  699;  s.  c, 
4  Hughes  (U.  S  )  82. 

1.  Perr3'  v.  Co-operative  F.  Co.,  12 
Fed.  Rep.  149. 

Change  Only  in  Degree  — Where  the 
results  are  produced  by  mere  mechani- 
cal skill  or  where  the  change  is  only  in 
degree  and  not  new,  the  improvement 
is  not  patentable.  Wood  ?;.  Packer,  17 
Fed.  Rep.  650. 

The  design  of  the  patent  laws  is  to 
reward  those  who  make  some  substantial 
discovery  or  invention  which  adds  to 
our  knowledge  and  makes  a  step  in  ad- 
vance in  the  useful  arts.  It  is  never 
their  object  to  grant  a  monopoly  for 
every  trifling  device,  ever3'  shadow  or 
shade  of  an  idea  which  would  naturally 
and  spontaneously  occur  to  any  skilled 
mechanic  or  operator  in  the  ordinary 
progress  of  manufactures.  Atlantic 
Works  V.  Brady,  107  U.  S.  192. 

Change  Froduclng  Better  Result  Some- 
times Patentahle. — ^An  arrangement  of 
mechanical  operations  that  produces  an 
old  result  in  an  easier  or  better  manner 
is  understood  to  be  patentable.  Coch- 
rane V.  Deener;  94  U.  S.  789;  Telephone 
Cases,  126  U.  S.  i;  s.  c.  (Dolbear  v. 
Amer.  Bell  Tel.  Co.),  42  Pat  Office 
Gaz.  271;  Hake  v.  Brown,  47  Pat.  Office 
Gaz.  1 07 1. 

The  apparatus  was  a  grate  which 
will  discharge  a  greater  quantity  of 
refuse  at  one  revolution  than  a  previous 
one  and  with  which  tiie  poker  would 
be  of  a  more  convenient  shape.  Perry 
V.  Co-operatve  Foundry  Co.,  12  Fed. 
Rep.  149. 

2.  Heald  v.  Rice,  104  U.  S.  739;  s. 
c,  21  Pat.  Office  Gaz.  1443. 

Difference  in  the  Use  of  the  Word  "Im- 
provement." —  An  improvement  may 
not  be  merely  a  new  application  of  a 
prior  invention,  but  it  ma^-  be  an  article 
complete  in  itself  and  involve  an  inven- 
tion. Lindsay  v.  Stein,  10  Fed.  Rep.  907. 

3.  Hall  V.  Wills,  2  Blatchf.  (U.  S.) 
194. 

Season. — Because  the  result,  if  greatly 
more  benefiqial  than  it  was  with  the  old 


contrivance,  reflects  back,  and  tends  to 
characterize  in  some  degree  the  im- 
portance of  the  change.  Hall  v.  Wills, 
2  Blatchf.  (U.  S.)  194. 

4.  Smith  1'.  Goodyear,  93  U.   S.    486. 

Example  of  Novelty  Presuming  Inven- 
tion.— Where  the  result  produced  by  an 
aggregation  of  parts  is  the  transmission 
of  signals  to  a  car  when  in  motion, 
which  had  never  been  produced  before 
the  combination  was  adopted,  and  some 
of  the  parts  in  the  combination  per- 
formed a  new  function,  the  whole  com- 
bination produces  a  new  result,  and  is 
an  invention.  Western  Electric  Mfg. 
Co.  t).  Chicago  Electric  Mfg.  Co.,  14 
Fed.  Rep.  601. 

The  patentability  of  an  alleged  inven- 
tion is,  in  many  cases,  most  satisfacto- 
rily shown  hy  its  utility.  Penna.  Salt 
Mfg.  Co.  V.  Thomas,  5  Fisher  Pat.  Cas. 
14S;  s.  c.  8  Phila.  144. 

Increase  in  Product  Presumes  Inven- 
tion.— Such  a  combination  of  known 
devices  as  to  give  a  loom  the  capacity 
of  weaving  fifty  yards  of  carpet  a  dav, 
instead  of  forty,  is  patentable.  Loom 
Co.  V.  Higgins,  105  U.  S.  580. 

Utility  Evidence  of  Some  New  Princi- 
ple.— Superior  utility  in  the  defendant's 
device  (a  wheel)  is  evidence  that  some 
new  principle,  or  mechanical  power,  or 
new  mode  of  operation,  producing  a 
new  kind  of  result,  has  been.  This  util- 
ity, however,  must  be  derived  from  the 
ciianges  introduced,  not  from  use  of  bet- 
ter material  or  greater  care  or  skill 
in  manufacture.  Many  v.  Sizer,  i 
Fisher  Pat.  Cas.  17. 

New  and  Useful  Result. — A  new  com- 
bination of  known  devices,  producing  a 
new  and  useful  result  (as  that  of  greatly 
increasing  the  effectiveness  of  the  ma- 
chine), is  evidence  of  invention,  and 
may  be  the  subject  of  letters  patent. 
Loom  Co.  V.  Higgins,  105  U.  S.  580. 
In  determining  whether  there  was  in- 
vention in  any  particular  combination, 
the  important  point  is  to  ascertain 
whether  novelty  and  utility  exist.  Hoe 
V.  Cottrell,  I  Fed.  Rep.  597. 
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In  the  older  cases,  where  both  novelty  and  superior  utility  existed 
in  the  device,  they  were  considered  conclusive  evidence  of  inven- 
tion. 1  This  ruling  has  been  modified  by  the  later  cases,^  and 
it  is  now  held  that  a  device  must  show  invention  as  well  as  nov- 
elty and  utility  to  be  patentable.* 


1.  If  a  new  or  improved  useful  re- 
sult is  effected  bj'  means  before  well 
known,  or  any  useful  result  is  produced 
by  a  new  mechanical  device,  or  com- 
bination of  old  mechanical  devices,  in 
both  cases  the  exercise  of  invention 
must  be  presumed,  because  both  are 
proper  subjects  of  a  patent.  McMillin 
V.  Barclay,  5  Fisher  Pat.  Cas.  191;  s.c, 
4  Brews.  (U.  S.)  275. 

Courts  Not  Exacting  in  Proving  In- 
vention in  New  or  Useful  Device. — 
"  When  a  device  produces  or  has  a  new 
mode  of  operation  which  accomplishes 
beneficial  results,  courts  look  with  favor 
upon  it,  and  are  not  exacting  as  to  the 
degree  of  inventive  skill  which  was  re- 
quired to  produce  it;  there  must  be 
some,  but  a  little  will  suffice."  Hoe  v. 
Cottrell,  5  Bann.  &  Ard.  Pat.  Cas.  257; 
s.  c,  17  Blatchf.  (U.  S.)  546;  s.  c,  18 
Pat.  Office  Gaz.  59. 

Eearrangement  of  Combination,  Pro- 
ducing New  and  Improved  Results,  In- 
vention.— Where  the  arrangement  of  a 
patented  combination,  many  of  whose 
elements  were  in  use  before  the  patent 
was  granted,  has  many  advantages  over 
the  previous  device  and  is  an  improve- 
ment thereon,  held,  a  new  combination. 
Nat.  Car  Brake  Shoe  Co.  v.  Boston  & 
Albany  R.  R.  Co.,  15  Fed.  Rep.  46. 

A  change  in  an  old  device,  which 
produces  a  new  and  useful  result,  is 
patentable.  Sewing  Machine  Co.  v. 
Frame,  24  Fed.  Rep.  596. 

Nothing  has  a  greater  tendency  to 
prove  that  these  changes  involve,  some 
functional  difference  beyond  mere  me- 
chanical perfection  and  adjustment  than 
the  greatly  improved  result  attending 
the  change.  Pearl  v.  Ocean  Mills,  11 
Pat.  Office  Gaz.  2;  2  Bann.  &  Ard.  Pat. 
Cas.  469;  Patterson  v.  Duff,  20  Fed. 
Rep.  641. 

Example. — The  changes  necessary  to 
convert  old  time  locks,  that  unlocked  at 
predetermined  times,  into  structures 
which  should  also  lock  at  predetermined 
times,  required  the  exercise  of  inventive 
power.  Yale  Lock  Mfg.  Co.  v.  Nor- 
wich Nat.  Bank,  6  Fed.  Rep.  377. 

Sllghtness  of  Change  Not  Fatal. — 
When  the  change  in  construction  and 
mode  of  operation  is  slight,  but  the  con- 


sequences of  the  change  are  considera- 
ble, as  established  by  the  affidavits  of 
persons  who  have  made  actual  tests  of 
the  devices  in  question,  there  is  sufficient 
invention  to  support  a  patent.  In  re 
John   C.   Walsh,  i    Mc  A.  530. 

The  Production  of  a  Machine  Better  for 
Some  Things  Is  Invention. — A  new  thing 
produced  better  for  some  purposes  tlian 
had  been  produced  before,  although  it 
appears  easy  of  accomplishment  when 
seen,  is  such  success  as  is  within  the 
benefits  of  the  patent  law.  Davis  v. 
Fredericks,  19  Fed.  Rep.  99. 

Public  Benefit  Part  of  the  Considera- 
tion.— Where  the  improvement  and 
consequent  public  benefit  is  great,  very 
little  evidence  of  invention  is  required. 
Asenus  v.  Alden,  27  Fed.  Rep.  684. 

Attainment  of  Same  Result  in  Better 
Manner. — A  device  which,  while  it  may 
not  effect  any  new  result,  does  attain 
the  same  result  in  a  better  manner  than 
was  before  known,  and  is  therefore  a 
valid  subject  for  a  patent.  Detroit  Lu- 
bricator Co.  V.  Renchard,  9  Fed.  Rep, 

293- 

New  Mode  of  Operation  and  Better  Re- 
sult, Invention. — Where  a  combination 
produces  a  new  mode  of  operation,  and 
a  more  efficient  machine,  and  the  concep- 
tion involved  thought  and  intellect,  it 
implies  invention.  Wisner  v.  Grant,  7 
Fed.  Rep.  485. 

If  an  article  is  rendered  salable  which 
was  before  unsalable,  this  is  evidence  of 
invention.  Sargent  v.  Yale  Lock  Mfg. 
Co.,  17  Pat.  Office  Gaz.  106;  s.  c,  17 
Blatchf.  (U.  S.)  249;  s.  c,  4  Bann.  & 
Ard.  Pat.  Cas.   579. 

2.  This  doctrine  has  lately  been  much 
restrained  in  its  application.  The  utility 
of  a  device  and  the  fact  that  it  has 
superseded  all  others  previously  em- 
ployed for  like  purposes,  is  proper,to  be 
considered  and  in  some  cases  is  almost 
if  not  quite  decisive.  It  does  notof  itself 
establish  the  fact  that  it  is  the  product 
of  the  inventive  faculties.  Phillips 
V.  Detroit,  4  Bann.  &  Ard.  Pat.  Cas. 
347. 

3.  Novelty  and  increased  utility  in 
an  improvement  does  not  necessarily 
make  it  an  invention.  HoUister  v.  Bene- 
dict, 113  U.  S.  59. 
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b.  General  and  Extensive  Use  of  a  Device  as  Evidence  of  In- 
■vention. — The  extensive  use  of  a  device  is  evidence  that  it  is  the 
product  of  the  inventive  faculties,*  especially  where  it  is  also 
generally  accepted  by  the  public,*  was  imitated  by  others*  in 
the  trade,  or  drove  out  other  prior  inventions.*     It   is,  however, 


Under  the  constitution  a  patent  can 
only  be  granted  for  an  invention,  and 
under  the  statute  the  thing  for  which  a 
patent  may  be  granted  must  be  not  only 
new  and  useful,  but  must  amount  to  an 
invention  or  discovery.  Spill  v.  Cellu- 
loid Mfg.  Co.,  21  Fed.  Rep.  631;  May 
V.  County  of  Fond  du  Lac,  27  Fed.  Rep. 
€91.  Must  also  amount  to  an  invention 
or  discovery.  May  v.  County  of  Fond 
du  Lac,  27  Fed.  Rep.  691. 

Judicial  Discussion  of  Change  of  Rule. 
— Formerly,  when  a  change  or  device 
was  new,  and  accomplished  benefi- 
cial results,  courts,  in  determining 
the  question  of  its  patentability, 
were  not  rigid  in  requiring  evi- 
dence of  inventive  genius,  but  since 
the  decision  in  Hollister  v.  Benedict 
(113  U.  S.  54;  see  sufra)  more  stress 
must  be  laid  on  the  presence  or  absence 
of  mechanical  skill.  Celluloid  Mfg. 
Co.  -J.  Comstock  &  Cheney,  27  Fed. 
Rep.  358. 

Great  Utility  May  Result  frdm  Me- 
chanical Change. — Utility  does  not  es- 
tablish invention.  Great  utility  maj' 
have  some  bearing  on  the  question  of 
invention,  yet  great  utility  may  some- 
times result  from  changes  in  mechanical 
devices  which  embrace  no  invention. 
Sax  V.  Taylor  Iron  Works,  30  Fed.  Rep. 

Where  the  Merits  Arose  from  Some- 
.  thing  Else  than  the  Invention. — Where 
the  merit  of  a  machine  consists  in  its 
being  able  to  overcome  a  prejudice 
against  machine-made  goods  and  not  in 
the  invention  of  any  radically  new  pro- 
cess for  making  goods  by  machinery,  it 
is  not  properly  patentable.  Butler  v. 
Steckel,  27  Fed.  Rep.  219. 

1-  Shedd  V.  Washburn,  9  Fed.  Rep. 
904. 

2.  General  acceptance  and  extensive 
use  evidence  of  invention.  Washburn 
V.  Haish,  4  Fed.  Rep.  900. 

3.  Over  thirty  devices,  embodying 
substantially  the  device  of  the  patentee, 
having  entered  the  field  since  his  patent 
went  before  the  public,  shows  invention. 
Shannon  v.  J.  M.  W.  Jones  Stationery 
and  Printing  Co.,  9  Fed.  Rep.  205;  Han- 
cock Ins.  Co.  V.  jenks,  21  Fed.  Rep.  911. 

Merits  Quickly  Appreciated. — Where 


the  merits  of  the  invention  were  quickly 
appreciated  by  the  public,  and  it  was 
accepted  and  adopted  by  the  trade  and 
went  into  general  use,  it  will  be  sus- 
tained. Strobridge  v.  Lindsay,  2  Fed. 
Rep.  692. 

4.  When  an  invention  involves  re- 
flection and  experiment  to  bring  it  to 
practical  maturity,  its  evident  utility, 
indicated  by  its  prompt  displacement  of 
other  devices  and  extensive  use  strongly 
attest  its  patentable  merit.  Lorillard 
Co.  V.  McDowell,  2  Bann.  &  Ard.  Pat. 
Cas.  531. 

The  fact  that  as  soon  as  a  patented 
,  improvement  was  made  and  introduced 
its  advantages  over  devices  which  had 
preceded  it  became  manifest  at  once, 
and  it  commended  itself  to  the  public  as 
a  practical  and  desirable  improvement, 
affords  a  safer  criterion  of  inventive 
novelty  than  any  subsequent  opinion  of 
an  expert  or  intuition  of  a  judge. 
Palmer    v.    Johnson,     34     Fed.     Rep. 

336. 

May  Always  be  Considered  as  an  Ele- 
ment.— \\'hether  the  single  fact  that  a 
device  has  gone  into  general  use  and 
displaced  other  devices  previously  em- 
ployed for  analogous  uses  establishes  in 
all  cases  or  not  that  the  latter  device  in- 
volves patentable  invention,  it  may  al- 
ways be  considered  as  an  element  in  the 
case,  and,  when  the  other  facts  leave  it 
in  doubt,  is  sufficient  to  turn  the  scale. 
Smith  V.  Goodyear  Dental  Vulcanite 
Co.,  93  U.  S.  486;  Shipman  Eng.  Co. 
V.  Rochester  Tool  Co.,  44  Pat.  Office 
Gaz.  1067;  s.  c,  34  Fed.  Rep.  747. 

This  Evidence  Is  of  Great  Weight  In  a 
Doubtful  Case. — In  doubtful  cases  in- 
volving the  validity  of  a  patent,  the  fact 
that  the  article  made  by  the  use  of  the 
process  described  in  the  patent  has  been 
extensively  sold,  is  a  consideration  of 
great  weight  with  the  court.  Watson 
Packing  Co.  v.  Chicago  Packing  & 
Prov.  Co.,  9  Fed.  Rep.  547. 

Where  an  article  is  of  great  utility, 
has  superseded  older  articles,  and  is 
largely  recognized  by  the  public  and 
licensees  as  a  useful  invention,  there 
is  a  strong  presumption  in  favor  of  its 
patentability.  Lindsey  v.  Stein,  10 
Fed.  Rep.  907;  Eclipse  Windmill   Co. 
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not  conclusive,  though   highly  persuasive   evidence,  and  will  not 
per  se  sustain  a  patent.^ 

c.  Ineffectual  Attempts  by  Former  Experimenters. — Ineffectual 
attempts  by  previous  experimenters  to  obtain  the  result  desired 
are  evidence  that  the  inventor  had  more  than  mere  mechanical 
difficulties  to  overcome.^  Where  the  time  during  which  the 
experiments  lasted  is  long,  the  simplicity  of  the  change  is  of 
little  importance, 3  and  the  evidence  of  invention  may  be  con- 
clusive*    But   where  the  inventor  had,  by  a  simple  and  obvious 


■V.  Mav,  17  Fed.  Rep.  344;  Pickering  v. 
Miller,  25  Pat.  Office  Gaz.  89 

1.  Not  Conclusive  but  HigUy  Pursua- 
sive  Evidence. — The  utility  of  a  machine, 
instrument  or  contrivance  as  shown  by 
the  public  demand  for  it,  while  not  con- 
clusive, is  highly  persuasive  evidence  of 
novelty  and  invention.  Hill  v.  Biddle, 
27  Fed.  Rep.  .560,  but  not  enough /erje 
to  sustain  a  patent.  Wilson  Packing 
Co.  V.  Chicago  Packing  Co.,  7  Fed. 
Rep.  547;  s.  c,  21  Pat.  Office  Gaz. 
411. 

Although  a  device  may  be  evidenced 
by  public  favor  and  extensive  use  to  be 
an  improvement  on  older  devices,  the 
question  is  whether  it  is  a  patentable 
improvement.  Consolidated  Fruit  Jar 
Co.  t;.  Bellaire  Stamping -Co.,  28  Fed. 
Rep.  91. 

While  the  fact  that  a  device,  is  useful 
and  has  superseded  all  others  previously 
employed  for  like  purposes  is  proper  to 
be  considered,  and  in  some  cases  is  al- 
most if  not  quite  decisive,  it  does  not  of 
itself  establish  the  fact  that  it  is  the  pro- 
duct of  the  inventive  faculties.  Phillips 
V.  Detroit,  4  Bann.  &  Ard.  Pat.  Cas. 
347;  s.  c,  17  Pat.  Office  Gaz.  191.  The 
improvements  were  prima  facie  due  to 
mechanical  skill.  Held,  that  the  device 
had  commended  itself  to  public  favor 
was  no  proof  of  invention.  Corbin  etc. 
Co.  V.  Eagle  Lock  Co.,  37  Fed.   Rep. 

338- 

2.  Terry  Clock  Co.  v.  New  Haven 
Clock  Co.,  17  Pat.  Office  Gaz.  909;  s.  c, 
3  Bann.  &  Ard.  Pat.  Cas.  332. 

3.  A  change,  simple  as  it  may  be, 
was  not  made  for  twenty-five 'years 
after  the  device  came  into  common  use, 
and  was  useful;  held,  invention  was  to 
be  inferred.  Collins  Co.  v.  Coes,  5 
Bann.  &  Ard.  Pat.  Cas.  548;  s.  c,  3  Fed, 
Rep.  225. 

4.  When  skill  has  been  obviously 
reaching  out  for  years  and  finally  some 
one,  by  a  new  device  of  a  new  process 
which  no  one  else  had  thought  of  ac- 
complishes it,  the  fact  is  indication  of 


invention  and  may  be  conclusive.  Wil- 
cox V.  Bookwalter,  31  Fed.  Rep.  224 
(see  230);  s.  c,  39  Pat.  Office  Gaz.  1200. 

Where  the  attention  -of  persons 
skilled  in  the  art  had  been  directed  for 
many  years  to  the  discovery  of  a  more 
convenient  and  effective  contrivance 
and  the  patentee  was  the  first  to  pro- 
duce it;  held,  something  more  than  mere 
mechanical  skill  was  required  to  pro- 
duce it.  Niles  Tool  Co.  v.  Betts  Ma- 
chine Co.,  27  Fed.  Rep.  301. 

Where  Device  Also  Went  Into  General 
Use. — Others  having  endeavored  unsuc- 
cessfully to  accomplish  what  the  com- 
plainant achieved  and  also  that  the 
device  of  complainant  was  at  once  ac- 
cepted by  Ihe  public,  the  fact  of  success 
and  acceptance  by  the  public  in  a  field 
where  others  had  tried  and  failed  is 
sufficient  evidence  that  the  device  was 
both  new  and  useful.  Ward  v.  Grand 
Detour  Plow  Co.,  14  Fed.  Rep.  696. 

If  an  article  be  new  and  useful,  the 
fact  that  no  mechanic  ever  made  it 
is  sufficient  proof  that  it  required  in- 
vention. Dederick  v.  Cassell,  20  Pat. 
Office  Gaz.  1233;  s.  c,  9  Fed.  Rep.  306. 
Where  an  old  device  or  machine  is- 
taken  in  hand,  and  by  changing  its  form 
or  structure  the  defects'  are  removed 
and  a  different  and  greatly  improved 
result  obtained,  it  may  safely  be 
affirmed  it  required  invention.  Asraus 
V.  Aldei),  27  Fed.  Rep.  684. 

It  is  urged  that  as  the  edge  rolling 
of  metals  and  spiral  springs  are  well 
known  in  the  arts  before  the  date  of 
the  patent  in  question,  the  alleged  in- 
vention described  in  it  is  without  pat- 
entable merit.  This  is  sufficiently 
answered  by  the  fact  that  Pickering 
was  the  first  to  conceive  the  idea  of 
constructing  a  spring  of  the  peculiar 
form  described  in  his  patent  whereby 
improved  results  were  accomplished, 
and  that  the  public  has  attested  ita 
superior  utility  and  value  by  adopting 
it  instead  of  other  springs  then  in  use. 
These  facts  imply  the  exercise  of  suifi- 
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Amount  of  Invention 


INVENTION. 


Employed  Unimportant. 


modification  of  a  former  device,  made  a  machine  which  would 
do  something  that  had  long  been  sought  to  be  done  by  com- 
plex mechanism,  there  is  no  evidence  of  invention. * 

VI.  Amount  of  Invention  Employed  in  Contriving  Device  Un- 
important,— The  validity  of  a  patent  is  not  to  be  determined  by 
the  amount  of  invention  required  to  produce  it,*  provided  it  be 
something  more  than  the  "  shadow  or  shade  of  an  idea."  ^ 


cient  inventiveness  to  sustain  a  patent. 
Miller  v.  Pickering,  40  Leg.  Int.  187. 
«.  c,  16  Fed.  Rep.  540;  a.  c,  25  Pat. 
Office  Gaz.  89. 

"In  the  multiplicity  of  printing  press 
mechanism  had  not  been  hit  upon  its 
utility  was  universally  recognized.  It 
being  plain  that,  in  order  to  make 
the  combination,  some  changes  Vi'ere 
necessary,  satisfies  me  that  the  result 
required  changes  which  the  mere  skill 
of  the  skilled  mechanic  would  not  sug- 
gest." Hoe  V.  Cottrell,  53  Bann. 
&  Ard.  Pat.  Cas.  256.  Although 
paper  bag  machines  were  old  and  had 
been  constructed  by  various  persons, 
in  various  forms,  with  more  or  less 
utility,  for  more  than  twenty  years,  this 
particular  device  had  not  been  hit  upon. 
Paper  Bag  Co.  v.  Murphy,  13  Pat. 
Office  Gaz.  366;  Union  Paper  Bag 
Co  V.  Pultz  &  Walkley  Co.,  15  Pat. 
Office  Gaz.  423;  s.  c,  15  Blatchf.  (U. 
S.)  160;  ».  I,.,  3  Bann.  &  Ard.  403. 

1.  The  problem  before  the  inventor 
had  been  to  make  pretzels  by  machinery 
instead  of  by  hand.  Various  dies  had 
been  made  by  which  dough  had  been 
cut  into  different  shapes.  The  inventor 
simply  contrived  a  die  which  cut  the 
dough  into  the  shape  of  a  pretzel. 
Prior  to  his  time  pretzel  machines  had 
been  unsuccessfully  endeavored  to  be 
made  to  draw  out  the  dough  and  plate 
it  as  in  hand  made  pretzels.  The  court 
held  this  was  not  invention,  saying, 
"I  cannot  see  that  the  mere  fact  that 
others  were  so  long  wandering  by  the 
wnong  path  is  any  evidence  that  it  re- 
<)uires  invention  to  accomplish  what 
has  been  done  by  taking  the  direct 
path  as  pursued  by  these  patentees." 
Butler  V.  Steckel,  27  Fed.  Rep.  219; 
■s.  c,  36  Pat.  Office  Gaz.  455. 

2.  Potter  V.  Holland,  i  Fisher  Pat. 
Cas.  382. 

If  any  is  required  in  the  production 
of  a  device,  the  law  will  not  attempt  to 
measure  its  extent  or  degree.  Wash- 
burn &  Wren  Mfg.  Co.  v.  Haish,  4 
Fed.  Rep.  900. 

Degree  of  Mental  Labor  and  Inven- 
itlve  SkilL — With  regard  to  the  degree 


of  mental  labor  and  inventive  skill  re- 
quired in  the  vioxY  of  invention,  the 
law  has  no  nice  or  rigid  standard. 
There  must  be  some  inventive  skill  ex- 
ercised, but  the  degree  of  that  skill  is 
not  material.  It  frequently  happens 
that,  in  the  progress  of  the  mechanic 
arts,  the  time  arrives  when  "the 
whole  atmosphere  of  inventive  thought 
is  quickened  with  the  life  of  an  ap- 
proaching discovery;  that  many  lines 
of  investigation  and  experiment,  con- 
verging for  a  long  time  towards  a  point, 
almost  but  not  quite  reaching  it,  when 
at  last  some  mind,  by  a  happy  thought, 
supplies  some  new  element  or  instru- 
ment and  gives  birth  to  the  organized 
idea.  Clark  Patent  Co.  v.  Copeland, 
2  Fisher  Pat.  Cas.  221.  A  pat- 
tented  invention  is  a  mental  result. 
Smith  -v.  Nichols,  6  Fisher  Pat.  Cas. 
61.  The  validity  of  a  patent  does  not 
depend  upon  the  opinion  formed  after 
the  event  as  to  the  ease  with  which  the 
mind  could  form  the  idea  embodied  by 
the  invention.  Colgate  v.  West^  Union 
Tel.  Co.,  4  Bann.  &  Ard.  Pat.  Cas. 
37;  s.  c,  15  Blatchf  (U.  S.)  365;  s.  c, 
"14  Pat.  Office  Gaz.  37. 

3.  Atlantic  Works  v.  Brady,  107  U. 
S.  192;  Perry  v.  Co-operative  Foundry 
Co.,  12  Fed.  Rep.  149. 

The  subject  matter,  to  be  patentaljle, 
must  require  invention,  but  not  neces- 
sarily painful  or  long  studj',  or  em- 
bodied alone  in  complex  mechanism. 
A  single  flash  of  thought  may  reveal  to 
the  inventor  the  new  idea,  and  a  frail 
and  simple  contrivance  may  embody  it. 
Magic  Ruffle  Co.  v.  Douglas,  2  Fisher 
Pat.  Cas.  330.  It  is  of  no  consequence 
how  much  or  how  little  labor,  study  or 
thought  the  invention  may  cost,  if  it 
really  be  a  new  and  useful  invention. 
Many  v.  Sizer,  i  Fisher  Pat.  Cas.  17. 
It  matters  not  how  the  thought  (which 
is  the  basis  of  the  invention)  is  ac- 
quired or  brought  into  action,  whether 
by  sudden  conjecture  or  chance  experi- 
ment, or  by  the  labors  and  investiga- 
tions of  a  life,  or  that  it  proves  pre- 
eminently serviceable  and  profitable  to 
the  industries  and  enjoyments  of  life. 
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Distinction  Between  Invention     INVENTION.        and  Unpatentable  Discovery. 

The  slightness  of  the  labor  or  thought  involved,^  or  the  sim- 
plicity or  frailty  of  the  device  employed,*  are  no  reason  that  it 
should  not  be  the  product  of  the  inventive  faculties. 

1.  Accidental  Making  of  a  Device;  When  Invention. — ^That  the 
invention  was  the  result  of  accident  does  not  invalidate  the  pat- 
ent for  it.*  But  a  device  made  accidentally  without  any  knowl- 
edge how  to  accomplish  it,  or  to  duplicate  it,  is  not  invention.* 

VII.  Distinction  Between  Invention  and  Unpatentable  Dis- 
covery— 1.  Definition  of  Unpatentable  Discovery.— A  discovery  in  its 
unpatentable  sense  is  a  bringing  to  light  of  things  that  existed 
before,  but  were  not  known  before.* 

2.  Subjects  of  Discovery. — The  subject  of  a  discovery  may  be : 
a.   When  Principle  of  Nature,  Force  or  Law  Acting  Upon  Matter 

is  Hnpatentable.    By  "  principle,"  in  the  patent  law,  is  understood 


or  only  to  a  very  small  degree.  Carr  v. 
Rice,  I  Fisher  Pat.  Cas.  198.  A  com- 
bination, if  simple  and  obvious,  yet  en- 
tirely new,  is  an  invention,  i  Robb. 
Pat.  Cas.  490;  s  u.,  4  Mason  (U.  S.) 
371. 

1.  Stewart  v.  Mahoney,  4  Bann.  & 
Ard.  Pat.  Cas.  84;  s.  c,  5  Fed.  Rep. 
302. 

Neither  does  the  validity  of  a  patent 
depend  upon  an  opinion,  formed  after 
the  event,  respecting  the  ease  or  diffi- 
culty of  the  result.     Forbush  v.  Cook, 

2  Fisher  Pat.  Cas.  668. 

2.  The  simplicity  of  an  invention,  so 
far  from  being  an  objection  to  it,  may 
constitute  its  great  excellence  and  value. 
Indeed,  to  produce  a  great  result  by 
simple  means,  before  unknown  or  un- 
thought  of,  is  not  unfrequently  the 
peculiar  characteristic  of  the  very  high- 
est class  of  minds.  Story,  J.,  Ryan 
?'.  Goodwin,  i  Robb  Pat.  Cas.  725;  s.  c, 

3  Sumner  (U.  S.)  514. 
3  Accidental  Making  —  English  Au- 
thorities.— May  be  the  result  of  acci- 
dent, dependent  on  no  theory,  but  on  a 
luckv  experiment.  Liardel  v.  Johnson, 
Webster's  Pat.  Cas.  (Eng.)  54.  And  it 
is  not  essential  that  labor,  thought  or 
money  should  have  been  bestowed  on 
the  invention.  Crane  v.  Price,  Web- 
ster Pat.  Cas.  (Eng.)  411. 

American  Authorities. — An  invention 
is  not  like  a  will,  depending  on  inten- 
tion. It  is  a  fact,  and  if  the  fact  exists, 
it  does  not  appear  material  whether  it 
came  by  design  or  accidentally,  with- 
out being  bidden.  Badische  Anilin  & 
Soda  Fabrik  v.  Cochrane,  16  Blatchf. 
(U.  S.)  155.  Stephens  v.  Salisbury,  i 
Mc  A.  Pat.  Cas.  379. 

4.  Pelton  -v.  Walters,  7    Pat.  Office 
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Gaz.  425;  s.i..,  I  Bann.  &  Ard.  Pat.  Cas.. 

599-     . 

A  simple  successful  use  of  a  putter 
intended  to  cut  leather,  but  having  the 
same  construction  of  a  subsequently- 
patented  glass  cutter  to  cut  glass,  is  not 
invention  of  a  glass  cutter.  Monce  v.. 
Adams,  1  Bann.  &  Ard.  Pat.  Cas.  126. 
(See  p.  133);  s.  c,  12  Blatchf.  (U.  S.)- 
I ;  s.  c,  7  Pat.  Office  Gaz.  177. 

A  man  had  made  a  close  joint,  im- 
pervious to  steam,  upon  the  neck  of  a 
glass  globe.  He  afterward^  tried  to 
make  another,  but  broke  many  bottles- 
in  his  attempt,  and  did  not  succeed,,  ex- 
cept partially,  in  a  single  instance. 
Held,  that  he  had  not  made  an  inven- 
tion. Pelton  V.  Walters,  i  Bann.  & 
Ard.  Pat.  Cas.  603;  s.  c,  7  Pat.  Office 
Gaz,  425. 

5.  Ex  parte  Kemper,  Ciianoh  Pat, 
Dec.  89;  s.  c,  Pat..  Office  Rep.  for  1847,. 
vol.  2,797.  Morton,  w.  N..  Y.  Eye  andi 
Ear  Infirmary,  i  Fisher   Pat.  Cas.  3?0i. 

In  this  case  the  court  said:  "The  real 
discovery  was  that  this  well  known  in- 
halation of  known  agents  [ether]  (in  in- 
creased quantities)'  would,  produce- 
insensibility  to-  paini  .  .  .  The  ef- 
fect alone  was  new,  and!  tB'  that 
only  can  the  term  "discovery"  ap- 
ply .  .  This  mere  discovery,. 
however  novel  and'  important,  is  not 
patentable."  Morton,  v..  N.  Y.  Eye- 
and  Ear  Iniirmary,.  r  Fisher  Pat.. 
Cas.  320.  " 

Example  of  "Discovery:"^ — A  party 
cannot  obtain  a  patent  for  a  plan  of 
packing  ice  by  putting  the  blocks  oni 
edge,  although  he  was  the  first  to  dis- 
cover the  beneficial  effects-of  that  mode,, 
for  it  -was  a  mere  discovery  of  a  new 
effect  of  that  which,  ^xisted.  before..    Ex. 


Distinction  Between  Invention      INVENTION.         and  Unpatentable  Discovery. 


a  fundamental  truth  (in  science),  an  original  cause  or  motive.  ^ 
Such  a  principle  or  force,  or  their  synonymous  terms,  cannot  by 
themselves  be  patented.* 

b.  How  Far  Principle  May  Become  Patentable. — The  embodi- 
ment of  a  principle  or  a  force*  in  a  machine*  or  a  process  ^  is 
an  invention,  and  the  patent  is  not  void,  even  if  this  embodiment 


fartt  Kemper,  Cranch  Pat.  Dec.  89;  s. 
c,  Pat.  Office  Rep.  for  1S47,  v°l-  ->  797- 

1.  Le  Roy  t;.  Tatham,  14  How.   (U. 

S.)  156. 

The  words  "power,"'  law  of  nature, 
etc.,  seem  generally  used  in  their  regu- 
lar meaning. 

Principle  is  defined  as  "mode  of 
operation"  in  Burr  v.  Duryee,  i  Wall. 
(U.  S.)  531. 

2.  Le  Roy  v.  Tatham,  14  How.  (U. 
S.  156;  Evans  v.  Eaton,  i  Peters  (C.  C.) 
322;  Morton  W.N. Y. Eye  and  Ear  Infirm- 
ary, I  Fisher.  Pat.  Cas.  320;  O'Reilly  f. 
Morse,  15  How.  (U.  S.)  62;  Hatch  v. 
Moffitt,  15  Fed.  Rep.  252;  Yale  Lock 
Mfg.  Co.  V.  Berkshire  Nat.  Bank,  17 
Fed.  Rep.  531. 

Examples  of  "forces,"  "steam  power," 
"electricity,"  Lerov  v.  Tatham,  14  How. 
(U.  S.)  IS&. 

A  new  power  of  nature  would  not  be 
patentable.  Le  Roy  tJ.Tatham,  14  How. 
(U.S.)  156. 

Idea  0npatental)le. — Wicke  v.  Ost- 
rum,  103  U.  S.  461 ;  Burr  v.  Duryee,  i 
Wall.  (U.  S.)  531;  Case  7;.  Brown,  2 
Wall.  (U.S.)  531. 

3.  The  distinction  between  a  patent 
for  a  principle  and  a  patent  which  can 
be  supported  is,  that  there  must  be  an 
embodiment  of  the  principle  in  some 
practical  mode  described  in  the  specifi- 
cation for  carrying  it  into  actual  effect; 
and  then  a  patent  may  be  taken  out, 
not  for  the  principle,  but  for  the  mode 
of  carrying  the  principle  into  effect. 
Le  Roy  v.  Tatham,  22  How.  (U.  S.) 
132;  Wintermute  v.  Reddington,  Fisher 
Pat.  Cas.  239.  The  idea  he  could  not 
patent,  but  the  contrivance  to  make  it 
practically  useful  he  could.  Wicke  v. 
Ostrum,  103  U.  S.  461;  Case  v.  Brown, 
2  Wall.  (U.  S.)  531. 

Explanation  of  Above  Doctrlne.^He 
then  controls  his  discovery  through  the 
means  by  which  he  has  brought  it  into 
practical  action,or  their  equivalents,  and 
only  through  them.  It  is  then  an  in- 
venfion,  although  it  embraces  a  discov- 
ery. Sever  the  force  or  principle  dis- 
covered from  the  means  or  mechanism, 
and  it  immediately  falls  out  of  that  do- 
main   and    eludes   his    grasp.     Every 


invention  may,  in>  a  certain  sense,  em- 
brace more  or  less  of  discovery 
but  it  by  no  means  follows  tliat  every 
discovery  is  an  invention.  It  may  be 
the  soul  of  an  invention,  but  it  cannot 
be  the  subject  of  exclusive  control  of 
the  patentee  or  the  patent  law,  until  it 
inhabits  a  body,  no  more  than  can  a 
disembodied  spirit  be  subjected  to  the 
control  of  human  laws.  Morton  r.  N. 
Y.  Eye  Infirmary,  2  Fisher  Pat.  Cas. 
320;  s.  c,  Blatchf.  (U.  S.)  n6;  Tyler  w. 
Devlin,  i  A.  L.  J   248. 

4.  Patentee  restricted  to  particular 
device,  by  which  he  has  undertaken  to 
avail  himself  of  that  principle.  Steam 
Gauge  and  Lantern  Co.  v.  St.  Louis  R. 
R.  Supplies  &  Manufacturing  Co.,  25 
Fed.  Rep.  491;  Stainthorp  v.  Elkinton, 
I  Fisher  Pat.  Cas.  349. 

"A  machine  is  a  concrete  thing, con- 
sisting of  parts,  or  of  certain  devices  or 
combination  of  devices.  The  principle 
of  a  machine  is  properly  defined  to  be 
its  'mode  of  operation,'  or  that  pecu- 
liar combination  of  devices  which  dis- 
tinguishes it  from  other  machines." 
Burr  V.  Duryee,  i  Wall.  (U.  S.)  531. 

5.  In  all  such  cases,  application  of 
principle;  the  processes  used  to  extract, 
modif)'  and  concentrate  natural  agen- 
cies constitute  the  invention.  The 
elements  of  the  power  exist;  the  inven- 
tion is  not  in  discovering  them,  but  in 
apph'ing  them  to  useful  objects.  Le 
Roy't'.  Tatham,  14  How.  (U.  S.)  156; 
O'Reilly  ^'^  Morse,  15  How.  (U.  S.)  62. 

There  can  be  no  patent  for  a 
mere  principle,  nor  can  the  discoverer 
of  a  natural  force  or  a  scientific  fact 
obtain  a  patent  therefor;  but  if  he  in- 
vents a  process  by  which  a  certain 
eifect  of  one  of  the  forces  of  nature  is 
made  useful  to  mankind,  and  fully  de- 
scribes and  claims  that  process,  and 
describes  a  mode  or  apparatus  by 
which  it  may  be  usefully  applied,  he  is 
entitled  to  a  patent  for  the  process,  and 
is  not  restricted  to  the  particular  ybrm 
of  mechanism  or  apparatus  employed. 
American  Bell  Tel.  Co.  v.  Dolbear,  15 
Fed.  Rep.  448. 

Invention  Good  Although  Principle 
Discovered.  —  Doubtless     an   invention 
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Distinction  Between  Invention     INVENTION.        and  Unpatentable  Discovery. 
is  the  only  means  by  which  the  principle  or  force  can  be  used.* 


may  be  good  though  the  subject  of  it 
consists  in  the  discovery  of  some  prin- 
ciple of  science  or  property  of  matter 
never  before  known  or  used,  by  which 
some  new  and  useful  result  is  obtained, 
and  such  invention  or  discovery  may  be 
the  subject  of  a  valid  patent  without 
including  in  the  claim  any  new  ar- 
rangement of  machinery  to  accomplish 
the  object,  provided  the  inventor  de- 
scribes, as  required  by  the  patent  law, 
the  method,  process  or  means  of  apply- 
ing the  invention  to  practical  use  and 
of  obtaining  the  described  new  and 
useful  result.  Household  Co.  v.  Neil- 
son,  I   Webster's  Pat.  Cas.  (Eng.)  6S3. 

Discovery  of  Application  of  Property 
of  Nature. — Where  a  party  has  discov- 
ered a  new  application  of  some  property' 
in  nature,  never  before  known  or  in 
use,  by  which  he  has  produced  a  new 
and  useful  result,  the  discovery  is  the 
subject  of  the  patent,  independently  of 
any  peculiar  or  new  arrangement  of 
machinery,  for  the  purpose  of  applying 
the  new  property  in  nature.  Silby  v. 
Foote,  2  Blatchf  (U.  S.)  260. 

Distinction  Between  Claim  for  Process 
and  Principle  of  Nature. — The  patent 
of  Neilson  for  a  hot  blast  smelting  fur- 
nace, the  claim  is  thus  explained  and 
commented  on,  explaining  the  previous 
comments  by  American  courts:  "But 
upon  full  consideration  we  think  the 
plaintiff  does  not  merely  claim  a  prin- 
ciple, but  a  machine  embodying  a  prin- 
ciple, and  a  very  valuable  one.  We 
think  the  case  must  be  considered  as  if, 
the  principle  being  well  known,  the 
plaintiff  had  iirst  invented  a  mode 
of  applying  it  by  a  mechanical  appa- 
ratus to  furnaces;  and  his  invention  con- 
sists in  this,  by  interposing  a  receptacle 
for  heated  air  between  the  blowing  ap- 
paratus and  the  furnace.  In  this  re- 
ceptacle he  directs  the  air  to  be  heated 
by  the  application  of  heat  externally  to 
the  receptacle,  and  thus  he  accomplishes 
the  object  of  applying  the  blast,  which 
was  before  of  cold  air,  in  a  heated 
state  to  the  furnace.  Webster's  Ren. 
[Eng.]  371." 

In  this  passage  we  think  the  court  of 
exchequer  drew  the  true  distinction 
between  a  mere  principle  as  the  sub- 
ject of  his  patent  and  a  process  by 
which  a  principle  is  applied  to  effect  a 
useful  result.  That  a  hot  blast  is  better 
than  a  cold  blast  for  smelting  iron  in  a 
furnace  was   the  principle  or  scientific 


fact  discovered  by  Neilson.  And  yet 
being  nothing  but  a  principle  he  could 
not  have  a  patent  for  that.  But  having 
invented  and  practically  exemplified  a 
process  for  utilizing  this  principle, 
namely,  that  of  heating  the  blast  in  a 
receptacle  between  the  blowing  appa- 
ratus and  the  furnace — he  was  entitled 
to  a  patent  for  that  process.  Tilghman 
V.  Procter,  102  U.  S.  707. 

Latest  Cases  DistluguisMng  Invention 
and  Principle. — In  this  art,  or  what  is 
the  same  thing  under  the  patent  law, 
this  process,  this  way  of  transmitting 
speech  electricity,  one  of  the  forces  of 
nature,  is  employed ;  but  electricity  left 
to  itself  will  not  do  what  is  wanted. 
The  art  consists  in  so  controlling  the 
force  as  to  make  it  accomplish  the  pur- 
pose. It  had  long  been  believed  that  if 
the  vibrations  of  air  caused  by  the 
voice  in  speaking  could  be  reproduced 
at  a  distance  by  means  of  electricity 
the  speech  itself  would  be  reproduced 
and  understood.  How  to  do  it  was  the 
question.  Bell  discovered  that  it  could 
be  done  by  gradually  changing  the  in- 
tensity of  a  continuous  electric  current 
so  as  to  make  it  correspond  exactly  to 
the  changes  in  the  density  of  the  air 
caused  by  the  sound  of  the  voice.  This 
was  his  art.  Dolbear  v.  American  Bell 
Telephone  Co.,  126  U.  S.  i  (Telephone 
Cases);  s.  c,  43  Pat.  Office  Gaz.  377. 

Latest  Constructions  of  O'Reilly  v. 
Morse,  15  How.  (U.  S.)  62.— The  eighth 
claim  of  Morse's  patent  has  been  held 
to  be  invalid  because  it  was  regarded 
bj'  the  court  as  being  not  for  a  process 
but  for  a  mere  principle.  It  amounted 
to  this,  namely,  a  claim  to  the  exclu- 
sive right  to  the  use  of  electro  magnet- 
ism as  a  motive  power  for  making  in- 
telligible marks  at  a  distance — that  is,  a 
claim  of  the  exclusive  use  of  one  of  the 
powers  of  nature  for  a  particular  pur- 
pose. It  is  not  a  claim  of  any  particu- 
lar machinery,  nor  a  claim  of  any  par- 
ticular process  for  utilizing  the  power 
but  a  claim  of  the  power  itself;  a  claim 
put  forward  on  the  ground  that  the 
patentee  was  the  first  to  discover  that 
it  could  be  thus  employed.  Tilghman 
V.  Procter,  102  U.  S.  707. 

1.  It  may  be  that  electricity  cannot 
be  used  at  all  for  the  transmission  of 
speech,  except  in  the  way  Bell  has  dis- 
covered. But  that  does  not  make  his 
claim,  one  for  the  use  of  electricity, 
distinct    from    the   particular    process 
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c.  Effect  or  Result. — An  effect  or  result  is  not  patentable  ;  the 
invention  consists  in  the  means  by  which  the  result  is  pro- 
duced.^ 

VIII.  Joint  Invention — 1.  Definition. — A  joint  invention  takes 
place  where  each  party  invents  or  discovers  something  essential 
to  the  whole  *  or  where  the  completed  invention  is  the  gradual 
result  of  the  combined  mental  operations  of  two  persons ;  ^  but 


with  which  it  is  connected  in  this  pat- 
ent. Telephone  Cas.  126  U.  S.  1;  s.  c. 
(Dolbear  v.  American  Bell  Telephone 
Co.),  43  Pat.  Office  Gaz.377. 

1.  Leroy  v.  Tatham,  14  How.  (U.  S.) 
156;  Sangster  v.  Miller,  2  Fish.  Pat. 
Cas.  (C.  C.)  563;  Carr  v.  Rice,  i  Fisher 
Pat.  Cas.  (C.  C.)  325;  Burr  v.  Durgee, 
I  Wall.  (U.  S.)  531. 

A  person  cannot  patent  a  result,  but 
only  the  means  or  art  by  which  the  re- 
sult may  be  effected.  New  Process  Far. 
Co.  v.  Mans,  20  Fed.  Rep.  725. 

It  is  not  purpose  or  results  that  are 
the  subjects  of  a  patent,  but  the  instru- 
mentality, contrivance  or  machinery 
through  the  agency  of  which  results  are 
effect«i.  Ex  parte  Merrill,  i  McAr- 
thur  (Sup.  Ct.  D.  C.)  301. 

A  new  effect  produced  by  old  agents 
operating  by  old  means  upon  old  sub- 
jects, however  novel  and  important,  is 
not  patentable.  It  is  nothing  more  than 
the  application  of  a  well  known  agent, 
by  well  known  means,  to  a  new  and 
more  perfect  use.  Morton -y.  N.  Y.  Eye 
Infirmary,  2  Fisher  Pat.  Cas.(C.  C.)  320; 
».  c.,s  Blatchf.  (U.S.)  116. 

Distinction  Between  Decision  on  Eighth 
and  Other  Claims. — In  O'Reilly  v.  Morse, 
16  How.  (U.  S.)  62,  it  was  decided  that 
a  claim  in  broad  terms  (p.  86)  for  the 
use  of  the  motive  power  of  the  electric 
or  galvanic  current,  called  "electro 
magnetism,  however  developed  for 
making  or  printing  intelligible  charac- 
ters, letters,  signs  at  any  distances,"  al- 
though "a  new  application  of  that 
power"  first  made  bj'  Morse,  was  void, 
because  (p.  120)  it  was  a  claim  for  "a 
patent  for  an  effect  produced  by  the  use 
of  electro  magnetism  distinct  from  the 
process  or  machinery  necessary  to  pro- 
duce it,"  but  a  claim  (p.  85)  for  "making 
use  of  the  motive  power  of  magnetism 
when  developed  by  the  action  of  such 
currents  or  current,  substantially  as  set 
forth  in  the  foregoing  description  .  .  . 
as  means  of  operating  or  giving  motion 
to  machinery,  which  may  be  used  to 
imprint  signals  on  paper  or  other  suit- 
able material,  or  to  produce  sounds  in 
any  desired  manner,  for  the  purpose  of 


telegraphic  communication  at  any  dis- 
tance," was  sustained.  The  eft'ect  of 
that  decision  was,  therefore,  that  the 
use  of  magnetism  as  a  motive  power, 
without  regard  to  the  particular  process 
with  which  it  was  connected  in  the  pat- 
ent, could  not  be  claimed,  but  its  use  in 
that  connection  could. 

In  the  present  case  the  claim  is  not 
for  the  use  of  a  current  of  electricity  in 
its  natural  state,  as  it  comes  from  the 
battery,  but  for  putting  a  continuous 
current  in  a  closed  circuit  into  a  certain 
specified  condition,  suited  to  the  trans- 
inission  of  vocal  and  other  sounds,  and 
using  it  in  that  condition  for  that  pur- 
pose, hence  parallel  with  second  quoted 
clause.  Polbear  v.  Bell  Telephone 
Co.,  126,  U.  S.;  s.  c,  43  Pat.  .Office  Gaz. 

377- 

The  plaintiff  cannot  claim  the  double 
dropping  of  corn. — that  is  a  result  or 
an  effect;  he  can  only  claim  the  double 
dropping  by  the  particular  mode  which 
he  has  devised,  and  '■'■the  so  combining 
of  two  sides,  one  of  which  is  at  or  near 
the  reed  hopper,  etc.,  with  a  lever  as 
that"  a  certain  result  will  be  obtained,  is 
a  claim  for  a  principle  or  result.  Case 
V.  Brown,  2  Wall.  (U.  S.)  320. 

But  a  claim  for  a  combination  of  de- 
vices, when  "so  arranged  as  to  produce 
a  specified  mechanical  result,"  is  not  a 
claim  for  a  function.  Renwick  Tj.  Pond, 
2  Pat.  Office  Gazette,  392;  s.  u.,  10 
Blatch.(U.  S.)  39. 

Arrangement  of  Machinery  Intended 
to  Secure  Operation  of  Principle. — The 
arrangement  of  machinery  is  designed 
to  secure  the  operation  of  laws  whose 
operation  is  certain  to  follow  such  ar- 
rangements of  it,  and  those  laws  are 
the  laws  operative,  and  it  is  because 
those  known  laws  are  certain  to  follow 
such  an  arrangement  that  the  arrange- 
ment is  made.  The  arrangement  is 
none  the  less  an  invention  because  it 
brings  into  operation  the  laws  of  nature. 
Hammerschlag  v.  Scamoni,  7  Fed. 
Rep.  584. 

2.  Slemmer's     Appeal,   58   Pa.    St. 

3.  Barrett  v.  Hall,  i  Mason  (U.  S.) 
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where  one  person  invents  one  part  of  a  device  and  another  an- 
other, each  is  a  separate  inventor  of  his  own  contrivance,  and  not 
a  joint  inventor  of  the  whole  machine.* 

2.  Suggestion ;  When  Suggestor  Is  an  Inventor. — Where  an  idea  is 
suggested  by  one  and  is  carried  out  by  another,  the  two  are  joint 
inventors  ;*  but  the  mere  suggestion  of  ideas  which  are  devel- 
oped by  another  does  not  give  any  right  to  the  invention,*  and 


447;  Stearns  v.  Barrett,  i  Mason  (U. 
S.)  153.  Neither  of  them  could  justly 
claim  to  be  the  sole  inventor;  the  in- 
vention is  joint,  and  they  are  jointly 
entitled  to   a  patent.     Barrett  v.  Hall, 

I  Mason  (C.  C.)  447;  Stearns  v.  Bar- 
rett,  I    Mason  (G.  C.)  1,^3. 

Extreme  Case  of  Joint  invention. — A 
man  had  made  a  model  of  a  device  which 
he  was  satisfied  would  be  useful ;  he  then 
communicated  with  another  party,  who 
suggested  certain  improvements,  and 
assisted  him  in  contriving  them;  held, 
joint  invention.  Warden  w.  Fisher,  11 
Fed.  Rep.  505;  s.  t.,  21  Pat.  Office  Gaz. 

'957- 

1.  Worden  v.  Fisher,  21  Pat.  Office 
Gaz.  1957;  s.  c,  II  Fed.  Rep.  505. 

If  the  joint  invention  is  the  iinal  one 
of  a  series  of  complete  separate  inven- 
tions, made  by  one  inventor  alone  before 
he  was  joined  by  his  associate  inventor, 
they  are  joint  inventors  only  to  the  last 
invention.  Mfg.  Co.  v.  Corbin,  103  U. 
S.  786;  s.  c,  20  Pat.  Office  Gaz.  297.- 

2.  Suggestion  to  Patentee  Wben 
Making  a  Joint  Invention. — Worden  v. 
Fisher,  21   Pat.  Office  Gaz.   1957;  s.  u., 

II  Fed.  Rep.  505.  If  one  suggests  an 
idea  in  a  general  way  and  the  other  falls 
in  with  it  and  by  his  aid  develops  it  and 
makes  it  a  practical  device.  Gott- 
fried V.  P.  Best  Brewing  Co.,  17  Pat. 
Office  Gaz.  675;  s.  c,  5  Bann.  &  Ard. 
Pat.  Cas.  4.  If  one  conceives  the  entire 
invention  and  another  makes  a  sugges- 
tion of  practical  value  which  the  first 
one  failed  to  think  of  but  which  is 
needed  to  make  the  conception  a  suc- 
cess. Consolidated  Bunging  Co.  v. 
Woerle,  38  Pat.  Office  Gaz.  1015;  s.  c, 
2g  Fed.  Rep.  449. 

Where  an  idea  is  suggested  by  one 
and  utilized  by  another  semble,  a  joint 
patent  should  be  taken  out.  Thomas 
V.  Weeks,  2  Paine  (U.  S.)  92. 

3.  Blandy  v.  Griffith,  3  Fisher  Pat. 
Cas.  609.  "Is  no  more  the  inventor 
than  the  tools  with  which  he  wrought." 

Employer  and  Employee. — If  an  em- 
ployer conceives  the  result  embraced  in 
an  invention,  or  the  general  idea  of  a 
machine    upon   a   particular  principle. 


and  then,  to  carry  his  conception  into 
eifect,  it  is  necessary  to  employ  manual 
dexterity  or  even  inventive  skill  in 
mechanical  details  and  arrangements 
requisite  for  carrying  out  the  original 
conception,  in  such  cases  the  employer 
will  be  the  inventor  and  the  servant  the 
mere  instrument  through  which  he 
realizes  his  ideas.  King  v.  Gedney,  i 
Mc.  A.  Pat.  Cas.  443;  Wellman  v. 
Blood,  I  Mc.  A.  Pat.  Cas.  432. 

The  inventor  is  he  whose  "inventive 
suggestiveness"  pr.oduced  the  invention, 
not  the  mechanic  whose  only  function 
was  to  materialize  it.  Yorder  v.  Mills, 
25  Fed.  Rep.  821. 

Employee's  Suggestions  Belong  to  the 
Haln  Inventor. — Wherfe  a  person  has 
discovered  an  improved  principle  in  a 
machine,  manufacture  or  composition 
of  matter,  and  employs  other  persons  to 
assist  him  in  carrying  out  the  principle, 
and  they  in  course  of  that  employment 
make  valuable  discoveries  ancillary  to 
the  plan  and  preconceived  design  of  the 
employer,  such  suggested  improvements 
are  in  general  to  be  regarded  as  the 
property  of  the  party  who  discovered 
the  original  improved  principle  and 
may  be  embodied  in  his  patent  as  part 
of  his  invention.  Agawam  Co.  v.  Jor- 
dan, 7  Wall.  (U.  S._)  583. 

Roberts  v.  Dickey,  4  Brewster 
(U.  S.)  260. 

Suggestions  WUch  Give  No  Klgbt  to 
Invention  and  Do  Not  Invalidate  a  Pat- 
ent.— Suggestions  by  another  person 
which  do  not  amount  to  patentable  in- 
ventions or  improvements.  Pennock 
V.  Dialogue,  4  Wash.  (C.  C.)  538.  Sug- 
gestions by  others  as  to  mere  alteration 
of  form  or  proportions.  Watson  xi. 
Bladen,  4  Wash.  (C.  C.)  580.  Sug- 
gestions made  to  the  inventor  while  ex- 
perimenting upon  and  during  the  prog- 
ress of  the .  development  and  testing 
his  invention.  Spaulding  v.  Tucker,  i 
Dead.  (U.  S.)  649.  Suggestions  as  to 
the  possibility  of  making  the  improve- 
ment subsequently  patented.  Bell  v. 
Daniels,  i  Bond  (U."S.)  212.  A  mere 
suggestion  that  a  given  result  may  be 
obtained.     Graham  v.  Gammon,  7  Biss. 
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even  importani:  suggestions  give  no  right  against  an  inventor  who 
was  the  first  to  combine  and  arrange  his  device  into  a  complete 
and  efficient  invention.^ 

Suggestions,  to  give  entire  right  of  the  invention  to  the  sug- 
gestor,  must  convey  such  information  as  would  enable  an  ordinary 
mechanic,  without  the  exercise  of  special  skill,  to  construct  the 
complete  device.* 

3.  Right  of  Mechanic  Who  Constructs  Machine  to  be  Considered 
as  Inventor. — If  the  conception  of  the  invention  be  practically 
complete  in  the  mind  of  the  inventor,  the  artisan  who  embodies 
it  in  a  device  is  not  an  inventor.* 


(U.  S.)  490.  Or  suggestions  about  the 
way  an  improvement  may  be  carried 
out.  Judson  V.  Moore,  i  Bond  (U.  S.) 
285.  A  mere  hitit  as  to  how  the  pat- 
ented improvement  might  be  made. 
Alden  v.  Dewey,  i   Story  (U.  S.)  336. 

Suggestions  firom  Scientists. — Neither 
the  enquiries  that  may  have  been  made, 
nor  the  information  or  advice  that  may 
have  been  received  from  men  of  science 
in  the  course  of  the  patentee's  researches 
can  impair  his  right  to  the  character 
of  an  inventor.  It  can  make  no  diflfer- 
ence  whether  he  derived  his  informa- 
tion from  books  or  from  conversations 
with  men  skilled  in  the  sciences. 
O'Reilly  v.  Morse,  15  How.  (U.  S.)  62. 

Conversations  About  Invention.— Mere 
conversations  about  the  practicability 
of  an  improvement  will  not  defeat  a 
patent.  Judson  f.  Moore,  i  Bond 
(U.  S.)  285. 

Suggestion  from  Efforts  of  Previous 
Experiments. — The  prior  efforts  of  un- 
successful experiments,  though  they 
may  have  suggested  the  construction 
of  the  paj:ent  he  finally  adopted,  will 
not  invalidate  a  patent.  Whittlesey  v. 
Ames,  9  Biss.  (U.  S.)  225. 

1.  Although  the  idea  of  the  inven- 
tion and  hints  concerning  it  came  to 
the  patentee  from  others,  still,  if  he  was 
the  first  who  gave  that  idea  a  useful 
and  practical  form  his  rights  will  not 
be  defeated.  Teese  v.  Phillips,  1  Mc. 
Al.  (S.  Ct.  D.  C.)  48;  Bell  v.  Daniels, 
I  risher  Pat.  Cas.  372;  Mathews  v. 
Skates,  i  Fisher  Pat.  Cas.  602. 

Inventor  He  Who  First  Gave  Practical 
Ponn. — Not  the  man  who  may  form  an 
imperfect  machine  which  may  suggest 
to  a  higher  and  more  practical  mind 
valuable  ideas,  but  he  who  embodies 
those  ideas  in  a  practicable  form,  is  the 
inventor.  Pitts  v.  Edmonds,  i  Biss. 
(U.  S.)  168. 

2.  Agawam  Co.   v.  Jordan,  7  Wall. 


(U.  S.)  583;  Slemmer's  Appeal,  58  Pa. 
St.  155;  Watson  v.  Belfield,  35  Pat. 
Office  Gaz.  1112;  s.  c,  26  Fed.  Rep.  536. 

Where  the  employer  has  conceived 
the  plan,  the  emploj'c's  suggestions 
must  amount  to  a  complete  invention, 
containing  the  substance  of  all  that  is 
embodied  in  the  patent  subsequently 
issued  to  the  employer,  to  render  the 
patent  void.  Agawain  Co.  v.  Jordan, 
7  Wall.  (U.  S.)  583;  Collar  Co.  v.  Van 
Dusen,  23  Wall.  (U.  S.)  530.  But  if 
the  whole  or  any  of  the  essential  parts 
or  principles  of  a  machine  are  invented 
by  another,  and  introduced  into  the 
machine  upon  his  suggestion,  the  whole 
patent  is  void.  Watson  v.  Bladen,  4 
Wash.  (C.  C.)  580;  Pitts  v.  Hall,  2 
Blatchf.  (U.  S.)  229. 

What  Suggestions  Bender  a  Patent 
Void. — A  patent  for  an  invention  com- 
municated to  the  patentee  by  another 
person  is  void.  Alden  v.  Dewey,  i 
Story  (U.  S.)  336. 

Information  to  a  patentee  sufficient 
to  enable  him  to  construct  his  improve- 
ment. Judson  V.  Moore,  i  Bond 
(C.  C.)  285;  Pitts  V.  Hall,  2  Blatchf. 
(U.  S.)  229. 

Making  a  Device  at  Instance  of 
Another. — Paper  maker  who  devises  a 
paper  possessing  certain  qualities,  at 
the  instance  of  one  who  merely  re- 
quested that  such  a  paper  be  made  for 
him,  can  be  considered  at  most  only  as 
a  joint  inventor  with  him.  Union  Pa- 
per Collar  Co.  V.  Van  Deusen,  10 
Blatchf.  (U.  S.)  109. 

Reducing  to  Practice  the  Theory  of 
Another. — A  man  who  reduces  to  prac- 
tice the  theory  of  another,  who  assists 
in  the  reduction  of  it  to  practice,  can- 
not be  considered  as  the  sole  inventor 
of  the  machine.  Arnold  v.  Bishop,. 
I  McA.  Pat.  Cas.  30. 

3.  See  infra,  this  article.  Joint  In- 
vention. 
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INVENTOR  Y—INVESTIGA  TE— INVESTITURE. 
INVENTORY — (See     Executors     and    Administrators  ; 

OUARDIAN  AND  WARD;  INSOLVENCY;  SCHEDULES). — An  in- 
ventory is  a  list,  schedule,  or  enumeration  in  writing,  containing, 
article  by  article,  the  goods  and  chattels,  rights  and  credits, 
and,  in  some  cases,  the  land  and  tenements,  of  a  person  or 
persons.^ 

INVESTIGATE— INVESTIGATION.— To  make  search  or  enquiry 
for  truth  or  facts.^ 

INVESTITURE. — Delivery  of  seisin.* 


1.  I  Bouv.  L.  Diet.  837;  I  Abb.  L. 
Diet.  643.  The  inventory  is  to  be  made 
in  the  presence  of  at  least  two  of  the 
creditors  of  the  deceased  or  legatees,  or 
next  of  kin,  and  in  their  default  and  ab- 
sence, of  two  honest  persons.  The  ap- 
praiser must  sign  it  and  make  oath  or 
aflSmation  that  the  appraisement  is  just 
to  the  best  of  their  knowledge,  i  Bouv. 
L.  Diet.  837.  See  generally  Ayl.  Pan. 
414;  Bac.  Abr.,  Executors,  etc.  (E.  11); 
Ayl.  Par.  305;  14  Vin.  Abr.  465;  Com. 
Dig., Administration  (B.7);  3Burr.ig22; 
3  Bla.  Com.  514;'  Love  Wills,  38;  3 
Eccl.  322;  Wms.  Ex.,  Index;  8  S.  &  R. 
128. 

Assignment. — Where  the  assignor,  in 
a  general  assignment  for  the  benefit  of 
-creditors,  has  made  and  filed  a  correct 
inventory  of  his  assets  and  list  of  cred- 
itors as  required  hy  the  statute,  the  as- 
signment is  not  invalidated  by  the  mere 
fact  that  the  assignee  has  failed  to  affix 
his  certificate  thereto  within  ten  days 
after  the  execution  of  the  assignment 
(see  1697,  R.  S.);  the  provision  as  to 
such  certificate  not  requiring  it,  in 
terms,  to  be  affixed  before  the  filing  of 
the  list  and  inventory,  and  being  merely 
■directory.  Steinlein  v.  Halstead,  52 
Wis.  289.  See  also  Swart  v.  Thomas, 
26  Minn.  141;  Farwell  v.  Gundry,  52 
Wis.  268;  Haben  v.  Harshaw,  59  Wis. 

403- 

Attachment. — In  a  proceeding  under 
the  act  of  1805,  the  omission  of  the 
sheriff"  to  sign  the  inventory  and  ap- 
praisement was  held  to  be  a  mere  irregu- 
larity, not  affecting  the  validity  of  the 
proceeding.  Mitchell  v.  Eyster,  7  Ohio, 
I  pt.  257. 

Insolvency. — The  inventory  of  an  in- 
solvent's estate  should  be  made  as  full 
and  complete  as  possible;  but  in  the 
enumeration  of  his  losses  and  debts 
there  is  no  special  reason  for  much  ex- 
actness or  detail.  Wilson  v.  His  Cred- 
itors, 32  Cal.  406. 

2.  "  Much  stress  is  laid  by  appellant 


on  the  fact  that  it  does  not  appear  in  so 
many  words,  that  the  commissioners  of 
public  works  did,  in  fact,  investigate 
whether  there  was  any  real  estate  which 
would  be  specially  benefited  to  the  ex- 
tent of  the  assessment,  over  and  above 
the  city  at  large."  This  was  unneces- 
sary if  there  was  a  substantial  compli- 
ance with  the  requirement  to  make  such 
investigation,  nor  was  it  necessary  to 
go  upon  the  ground  to  make  the  investi- 
gation. "  Full  investigation  of  a  subject, 
be  it  moral,  political  or  philosophical, 
can  generally  be  better  pursued  in  the 
closet  than  in  the  open  air,  in  crowded 
streets.  Eminent  lexicographers  define 
investigation  to  be,  the  action  or  pro- 
cess of  searching  minutely  for  truth, 
facts  or  principles;  a  careful  enquiry  to 
find  out  what  is  unknown,  either  in  the 
physical  or  moral  world,  and  either  by 
observation  or  experiment,  or  by  argu- 
ment and  discussion."  Wright  v.  Chi- 
cago, 48  111.  285. 

A  legislative  investigation  is  within 
the  meaning  of  that  term  as  used  in  an 
act  compelling  persons  concerned  in 
bribery  "to  attend  and  testify  upon  any 
trial,  hearing,  proceeding,  or  investiga- 
tion in  the  same  manner  as  any  other 
person;"  and  providing  that  "the  testi- 
nioney  so  given  shall  not  be  used  in  any 
prosecution  or  proceeding,  civil  or  crim- 
inal, against  the  person  so  testifying." 
The  term  is  not  confined  to  investiga- 
tions in  the  course  of  criminal  prosecu- 
tion. People  V.  Sharp,  107  N.  Y.  427; 
s.  c,  37  Abb.  L.J.  69,  overruling,  s.  c, 
5  N.  Y.  Cr.  Rep.  388. 

3.  Whar.  Law  Lex.;  and  see  2  Bl. 
Com.  209. 

"Vestlmento  is  seisin,  investure 
(whence  the  Saxon  term,  vest),  a  meta- 
phor, the  feudists,  took  from  clothing; 
by  which  they  meant  to  intimate  '  that 
the  naked  possession  was  clothed  with 
solemnities  of  the  feudal  tenure.' "  Lord 
Mansfield  in  Taylor  v.  Atkyns,  i 
Burr.  109. 
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INVESTMENT — (See  Charity  and  Trusts  for  Charitable 
Uses  ;  Executors  and  Administrators  ;  Guardian  anjd 
Ward;  Perpetuities;  Taxation;  Trusts;  Trustees;  Wills). 


Definition,  814.  4. 

I.  Investment  of  Trust  Funds  at  Com- 

mon Law,  814. 

1.  What  Is  Required  of  the  Trustee 

Personally,  814. 

( 1 )  Good  Faith  and  Diligence^  814. 

(2)  Sound  Discretion,  815.       [815. 

2.  Personal  Securities  Not  Favored, 

(i)  Notes,  Bonds, etc.,  Insufficient,     III. 
815. 

(2)  All  Personal  Securities  Dis-         1. 

favored,  816.  [817. 

(3)  Private    Corforation     Stock, 

(4)  Preferred   Stock   Secured  by 

Mortgage,  S18. 

(5)  Railroad  Bonds,  818. 

(6)  Investment     by     Testator     in 

Secured  Bonds,  819. 

(7)  Investment     by     Testator    in       .  2. 

Bank  Stock,  819. 

(8)  Investments     in     Business    or 

Trade,  819, 

(9)  When  Previous  Investment  in 

Trade   May  be  Continued, 
820. 

3.  Investment  in  Public  Funds,  821. 
(i)  Favored  by  the  Courts,  821. 

(2)  Secured  Annuities,  821. 

(3)  Government  Securities,  821.         IV. 

4.  Investment    in    Real    Securities,         1. 
(i)  First  Mortgages,  822.        [822. 

(2)  Second  Mortgdges,  823. 

5.  Changing  Investments,  823. 

(i)  Not  Optional  by  the    Trustee, 
(2)  May  be  Ordered,  824.  [823. 

II.  Trust   Investments   Regelated  by 

Statute,  824.  ■  [824.        2. 

1.  Statutory  Directions  in  England, 
(i)  Modification    of   the  English 

Rule,%2\. 
(2)  Retroactive  Effect,  824. 

2.  Statutory      Directions      in      the 

United  States,  835.  3. 

(i)  Designation   of  Securities  by 
the  Legislature,  ^2tj.       [825. 
(2)  Designation  Left  to  the  Courts, 

3.  Regulation  of  Trust  Investments 

by  the  Courts,  826.  4. 

(i)   Court    Orders   in  Particular 
Cases,  826. 

(2)  General  Orders,  826. 

(3)  Obedience  the  Criterion   as  to 

Liability,  827. 

(4)  Limitation     of  'the     Courts         5. 

PoTver,  827. 

(5)  Voluntary  Actionby  the  Trus- 

tee, 827. 

(6)  Unconstitutional  Orders,  827. 
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Statutory  Regulation  of  Trust 
Funds  Held  by  Public  Corpo- 
rations as  Trustees,  828. 

(i)   Funds  for  Special  Uses,  828. 

(2)  Diversion  of  Trust  Funds,  829. 

(3)  Legislative  Decision,  Between 

Towns     Claiming   Trustee- 
ship, 829. 
Investments  as  Affected  by  Provi- 
sions in  the  Trust  Instrument,  S30. 
When     the   fnstruction   Is    Posi- 
tive, 830. 
(i)   Strict  Construction,  830. 

(2)  Directions  as    to  the  Amount 

to  be  Invested,  830. 

(3)  Restrictions,  830. 

(4)  General  and  Special  Instruc- 

tions, 830. 
When  the  Instruction  Leaves  Dis- 
cretion in  the  Trustee,  831. 
(i)   Alternate  Direction,  831. 

(2)  General      Directions  —  How 

Qualified  by  Law,  832. 

(3)  Directions   to   Employ  Funds 

in  Trade,  etc.,  832. 

(4)  Investments     in    Stocks    Ap- 

proved, When,  833. 

(5)  Indefinite   Instructions,  833. 
Liability  of  Trustees,  833. 
For  Delay  in  Infesting,  833. 

(i)    When  Investment   Should  be 
Made,  833. 

(2)  What  is  Reasonable  Time,  ?i^^. 

(3)  Interest  During  Delay,  834. 

(4)  Reparation  for  Losses  from 

Delay,  835. 
For  Commingling    Trust  Funds 
with  His  Own,  by  Trustee,  835. 
(i)  By  Commingling  the   Funds 

in  Any    Way,  835. 
(2)  By    Using    Trust    Funds  in 

His  Own  Business,  835. 
For  Holding   Trust  Property  in 

His  Own  Name,  836. 

(i)  By  Taking  Mortgage  in  His 

Own  Name,  836.  [836. 

(2)  By  Taking   Title  to   Himself, 

For     Speculating     with      Trust 

Funds,  837. 
(i)  Profits  Enure  tothe  Cestui  que 

Trust,  837. 
(2)  Purchases    May  be    Taken  by 

the  Cestui  que  Trust,  837. 
For  Losses  on  Unauthorized  In- 
vestments, 838. 
i)  Losses  on    Investments   Made 
in    Contravention  of   Com- 
mon Law,  838. 
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(2)  In  Violation  of  Statutory  In- 

hibitions, 838. 

(3)  In  Disregfard  of  Legal  Di- 

rection in  the  Trust  Instru- 
ment, 83S. 
.  Rights  and  Liabilities  of  an  In- 
terested   Trustee    Acting   for 
Others  Interested,  838. 
\\)   A  Trustee  Creditor  May  Pay 
Himself  with    Other  Cred- 
itors Under  Given  Circum- 
_  stances,  838. 
(2)    Trustee  Representing  Cofar- 

ttes  in  Litigation,  838. 
Liability  to  Pay, Interest  on  Bal- 
ances, 839. 

(1)  Hoto  Balances   Should  be  As - 

certain'ed,  839. 

(2)  When    Liable    to    Literest   on 

Balances,  839. 


.    When  Liable  for  Compound  In- 
terest, 840. 

( 1 )  On  Illegal  Commissions,  840. 

( 2 )  For  Breach  of  Trust,  840. 

(3)  For  Refusing  to  Account,  840. 
.  When  Trustees  A  re  Not  Liable,&^i 

(i)    When      Authorized      by     the 

Cestui  que  Trusts,  841. 
(3)    When    There  Is  Depreciation 
oj  Securities  Without  Their 
.  Fault,  842. 

(3)  Not  for    Fraud    of   Agents 

When  Not   Attributable  to 
Trustee,  842. 

(4)  Not   for    Paying  Premiums 

from    Trust    Funds    When 
Authorized     to    Invest     in 
Bonds,  842. 
( j)    When  They  Have  Done  Their 
Duty,  842. 


DErmiTlON. — Investment,  with  reference  to  money,  is  the  loan- 
ing or  placing  of  it  to  produce  interest  or  profit.  With  respect 
to  trust  funds,  it  is  the  loaning  or  placing  of  them  by  the  trustee 
to  produce  interest  or  profit  for  the  benefit  of  the  cestui  que 
trusts 

I.  Investment  or  Trust  Funds  at  Common  Law — 1.  What  Is 
Eequired  of  the  Trustee  Personally — (i)  Good  Faith  and  Diligence. — 
The  rule  is  universal  that  the  trustee,  in  the  investment  of  trust 
funds,  must  act  in  good  faith,  use  sound  discretion  and  reasonable 
vigilance,  and  select  such  securities  as  the  court  will  approve.  He 
must  do  as  a  good  business  man  would  do  in  putting  out  his  own 
money  for  the  purpose  of  producing  income  without  greatly 
Tisking  its  safety,  yet  confine  himself  to  such  investments  as  the 
law  of  his  State  and  the  rule  of  court  favor.  However  the  rule 
as  to  the  security  may  vary  in  the  several  States,  may  have  been 
modified  in  them  and  in  England  by  statute,  or  may  be  controlled 
by  trust  instruments,  it  remains  everywhere  the  same  with  re- 
spect to  the  required  honesty,  diligence  and  intelligence  of  the 
trustee,  his  keeping  within  the  line  of  duty,  and  his  selection  of 
such  securities  as  the  law  allows.  This  rule  has  been  broadly 
stated  not  only  in  the  States  of  Pennsylvania,  New  York  and  New 
Jersey,  where  the  strictness  of  the  English  law  with  respect  to 
securities  has  prevailed,  but  in  other  States,  and  in  England? 


1.  Invest. — To  lay  out  money  or  cap- 
ital in  some  permanent  form  so  as  to 
produce  an  income."  Abbott's  Law 
Diet. 

"A  sum  is  ■invested'  whenever  its 
amount  is  represented  by  anything  but 
money."  The  Parker  Mills  v.  Commrs. 
•etc.,  23  N.  Y.  242. 

Cases  showing  the  meaning  of  "  in- 
vestment": People  V.  Utica,  15  Johns. 
(N.  Y.)  358,  384;  Scott  V.  Dep'eyster,  i 


Edw,  Ch.  (N.  Y.)  :5i3;  N.  Y.  Fire  Ins. 
Co.  V.  Ely,  2  Cow.  (N.  Y.)  678;  Shoe- 
maker V.  Smith,  37  Ind.  122;  Duncan  t/. 
Maryland  Sav.  Inst.,  10  Gill  &  J.  (Md.) 
299. 

2.  Diligence,  Good  Faltn,  etc.— "The 
measure  of  diligence  and  care  required 
of  a  trustee  is  precisely  that  which  a 
man  of  ordinary  prudence  would  prac- 
tice in  the  care  of  his  own  estate.  This 
rule  has  been  so  often  laid  down  in  our 
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(2)  Sound  Discretion. — The  good  motives  of  a  trustee  will  not 
shield  him  from  blame  and  loss  if  he  does  not  observe  the  other 
requirements  mentioned.  He  may  neglect  his  duty  without  any 
dishonest  design  ;  he  may  trust  injudiciously  to  improper  agents ; 
he  may  unnecessarily  delay  in  investing;  he  may  fail  to  call  in 
the  fund  when  he  should  do  so ;  he  may  omit  to  sell  at  the 
proper  time.  While  strongly  laying  down  the  rule  that  good 
faith  and  reasonable  diligence,  etc.,  are  always  required,  the  Eng- 
lish courts  of  chancery  have  repeatedly  held  that  trustees  cannot 
exonerate  themselves  for  neglect  of  duty  on  the  plea  that  they 
acted  with  good  motives ;  and  this  is  the  general  rule.^ 

2.  Personsi  Securities  Not  Favored — (i)  Notes,  Bonds,  etc..  Insuffi- 
cient.— At  common  law  there  seems  to  be  no  settled  rule  as  to 
the  securities  to  be  selected,  further  than  that  the  safest  rather 
than  the  most  productive  must  be  chosen.  What  is  the  most 
safe  and  therefore  the  right  security  is  left  to  the  determina- 
tion of  the  chancery  courts  when  they  have  no  statutory  or  irt- 
strumental  direction,  but  are  governed  by  equity  in  their  adminis- 
tration of  the  common  law.  Personal  securities  are  not  favored, 
since  they  Are  not  safe.  Though  a  good  business  man  sometimes 
risks  his  own  money  in  consideration  of  high  interest  or  large 
possible  profits  on  such  inadequate  surety,  the  trustee,  acting  as 
he  does  in  a  fiduciary  capacity,  cannot  imperil  the  funds  of  the 
■cestui  que  trust  for  such  purpose,  nor  excuse  himself  for  loss  on 
the  plea  that  he  did  as  a  discreet  business  man  might  have  done 
with  his  own    money.     The  English  courts  have  strongly  con- 

Ijooks    that    it    seems    unnecessary    to  So  in  Vermont.  Barney  v.  Parsons,  54 

refer  to  authorities   on   that   point.     A  Vt.  623. 

■seasonable  degree  of  vigilance  and  the  Good  faith,  reasonable  diligence  and 

exercise  of  good  faith  is  the  standard  of  strictly  keeping  within  the  line  of  duty, 

the  trustee's  duty."      Fahnestock's  Ap-  are  required  of  trustees;  and,  if  not  ob- 

peal,  104  Pa.  St.  46.                                     ■  served,   thej'    are   held   responsible  for 

"The  just   and    true  rule  is  that  the  losses.     Clough  v.    Bond,  3    Mj'lne   & 

trustee  is   bound   to   emploj'   such  dili-  Craig  (Eng.)  490. 

gence  and  such   prudence   in  the  care  But  the  security  must  be  such  as  the 

and  management  as,  in  general,  prudent  court  will  approve,  or  the  trustee  will  be 

men  of  discretion   and    intelligence  in  held  liable   for  losses,  notwithstanding 

such  matters  emplo_y  in  their  own   like  his   good  faith.      Hansom  v.    Allen,  2 

affairs."     Mills  v.  Hoifman,  26  Hun  (N.  Dick.    (Eng.)    498;  Peat    v.    Crane,   2 

Y.)  594.  Dick.  (Eng.)  498  n. 

Courts  will  be  slow  to  hold  a  trustee  Where  a  trustee  "acts  in  such  a  man- 
guilty  of  a  breach  of  trust,  so  long  as  ner  as  a  prudent  man  would  act  in  re- 
he  acts  in  good  faith.  In\esting,  after  lation  to  his  own  property,  he  is  en- 
the  fund  had  become  payable,  was  ex-  titled  to  the  protection  of  the  court." 
cused.  Perrine  v.  Vreeland,  33  N.J.  Otherwise  he  is  personally'  responsible 
Eq.  102.  for    the    consequences.       Harrison     v. 

In  Massachusetts,    it   is   well   settled  Mock,  10  Ala.  185,  193. 

that  nothing  more  can  be  required  of  a  1.  English  Authorities. — "It    will    be 

trustee  than  good   faith,   sound  discre-  found  to  be  the  result  of  all  the  best  au - 

tion,  ordinary   business   prudence   and  thorities  on  this  subject,  that  although 

intelligence,"  and  regard  for  income  and  a  personal  representative,  acting  strictly 

the  safetj'  of  the  investment.      Bowker  within  the  line  of  his  duty,  and  exercis- 

'V.  Pierce,  130  Mass.  262.  ing  reasonable  ca'-e  and  diligence,  will 

So  in   New   Hampshire.  French  v.  not  be  responsible  for  the    failure   or 

Currier,  47  N.  H.  88,  99.  depreciation  of  the  fund,  in  which  any 
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at  Common  Law. 


demned  the  risking  of  trust  funds  on  such  security,^  Trustees, 
cannot  loan  on  a  mere  promissory  note,  though  there  be  several 
endorsers  or  obligors.^  Nor  can  an  executor  do  so,  though  the 
testator  may  have  set  him  the  example.^  The  fact  that  a  trustee 
has  shown  his  personal  confidence  in  a  personal  security  by  risk- 
ing his  own  private  funds  thereon  is  no  justification  for  his  in- 
vestment of  trust  funds  in  the  same  way.*  If  his  object  is. 
merely  to  accommodate  the  borrower,  it  has  been  held  that  the 
loan  cannot  be  legalized  afterwards  by  the  cestui  que  trust  him- 
self ;  *  for  the  act  of  loaning  trust  funds  on  an  unsecured  note 
is  a  breach  of  trust,  not  only  in  England,  but  it  has  been  so  held 
in  this  country.® 

(2)  All  Personal  Securities  Disfavored. — The  courts  of  England^ 
have  so  often  reprobated  personal  securities  for  trust  funds  that 
they  may  be  said  to  have  established  the  rule  that  such  funds 
cannot  be  loaned  on  such  securities.'     And  though  this  rule  has. 


part  of  the  estate  may  be  invested,  or 
for  the  insolvency  or  misconduct  of  any 
person  who  may  have  possessed  it;  yet 
if  that  line  of  duty  be  not  strictly  pur- 
sued, and  any  part  of  the  property  be' 
invested  by  such  personal  representa- 
tive, in  funds  or  upon  securities  not  au- 
thorized, or  be  put  within  the  control 
of  persons  who  ought  not  to  be  en- 
trusted with  it,  and  a  loss  is  thereby 
eventually  sustained,  such  personal  rep- 
resentative will  be  liable  to  make  it 
good,  however  unexpected  the  result, 
however  little  likely  to  result  from  the 
course  adopted,  and  however  free  such 
conduct  may  have  been  from  any  im- 
proper motive.  Thus,  if  he  oinit  to  sell 
property  when  it  ovjght  to  be  sold,  and 
it  afterwards  be  lost  without  any  fault 
ofhis,  heis  liable."  Clough  v.  Bond, 
3  Mylne  &  Craig  495. 

See  Oliver  v.  Court,  8  Price  127; 
Lawson  -v.  Copeland,  2  Bro.  C.  C. 
(Eng.)  10;  Phillips  v.  Phillips,  Free- 
man C.  C.  (Eng.)  11;  Powell  v.  Evans, 
5  Ves.  839;  Bacon  v.  Bacon,  5  Ves. 
331;  Hanbury  v.  Kirkland,  3  Simons 
265;  Underwood  v.  Stevens,  i  Merivale 
712;  King  V.  King,  3  Johns.  (N.  Y.) 
552;  Hart  V.  Ten  Eyck,  2  Johns.  Ch.  (N. 
Y.)  62;  Thompson  v.  Brown,  4  Johns. 
(N.  Y.)  619.      , 

1.  "No  rule  is  better  established  than 
that  a  trustee  cannot  lend  on  mere  per- 
sonal security,  and  it  ought  to  be  rung 
In  the  ears  of  everyone  who  acts  in  the 
character  of  trustee."  Holmes  v. 
Dring,  2  Cox  i,. 

"The  court  will  always  discourage 
lending  trust  moneys  on  private  se- 
curity, though  large    interest  may  be 


given."     Adye  v.   Feuilleteau,   i    Cox 
24;  3  Swanst.  84. 

"A  promissory   note   is   evidence  of" 
debt,  but  no  security  for   it."     Walker 
V.  Symonds,  3  Swanst.  Si,  note  a. 

"Lending  on  personal  credit,  for  the 
purpose  of  a  larger  interest,  is  a  species 
of  gambling."  Adye  v.  Feuilleteau,  i 
Cox  25. 

2.  There  may  be  several  obligors,  but 
that  will  not  render  their  promise  to  pay 
any  better  compliance  with  the  rule 
that  inhibits  personal  security  for  trust 
funds,  and  holds  the  trustee  responsible 
for  loss.  Clark  v.  Garfield,  8  Allen 
(Mass.)  427. 
_  3.  The  fact  that  a  testator  has  trusted 
a  certain  person  on  his  individual  prom- 
ise, does  not  justify  the  executor  in 
doing  so.  Styles  v.  Guy,  i  Mac.  &  G.  423. 

4.  Bond. — The  fact  that  a  trustee  was 
accustomed  to  loan  his  private  money 
on  bond,  was  //eM  no  justification  for 
loaning  trust  funds  on  such  security. . 
Adye  v.  Feuilleteau,  3  Swanst.  (Eng.) 
84;  s.  c,  I  Cox  24;  Holmes  v.  Dring,  2 
Cox  I.      ' 

5.  It  has  been  held  that  when  a 
trustee-has  loaned  on  personal  security 
and  with  the  object  of  favoring  the  bor- 
rower, his  illegal  act  cannot  be  subse- 
quently ratified  by  the  cestui  que  trust 
so  as  to  legalize  it.  Bateman  v.  Davis, 
3  Mad.  (Eng.)  98. 

6.  It  is  a  breach  of  trust  to  loan  trust 
funds  on  a  promissory  note  not  se- 
cured. Johnston  v.  Maples,  49  III.  loi. 
Compare  Pope  v.  Matthews,  18  S.  Car. 
444.  Or  to  loan  to  a  co-trustee. 
Gleadow  v.  Atkin,  2  Cr.  &  J.(Eng.)  548.. 

7.  Personal  SecuritieB. — It  is  well  e»- 
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not  been  stringently  followeci  in  all  of  the  United  States,  it  has 
been  repeatedly  asserted  in  New  York,  Pennsylvania  and  other 
States.  1 

(3)  Private  Corporation  Stock. — The  courts  of  England,  acting 
under  the  common  law  without  statutory  direction  or  specifica- 
tion in  the  trust  instrument,  have  condemned  the  investment  of 
trust  funds  in  bank  stock  or  the  stock  or  shares  ef  any  private 
corporation.  They  deem  such  investments  too  precarious,  too 
much  subject  to  the  fluctuations  of  trade  and  the  money  market, 
and  too  much  dependent  upon  the  action  of  boards  of  directors, 
to  afford  any  adequate  and  certain  security.  No  exception  is 
made  in  favor  of  any  such  stock,  though  it  may  be  considered 
good  by  discreet  business  men  who  invest  their  own  funds  therein 
and  thus  evince  their  confidence.* 

But  in  some  of  our  States  the  courts  have  acted  upon  a  differ- 
ent rule,  and  held  that  investment  of  trust  funds  in  the  stocks 
of  private  corporations  may  be  properly  ordered  by  them  in  the 
absence  of  statutory  prohibition.^     While  it  has  been  so  held  in 


tablished  that  trustees  cannot  invest  in 
personal  securities;  and  this  may  be 
considered  a  rule  of  English  law. 
Pocock  V.  Reddington,  5  Ves.  799; 
Powell  V.  Evans,  5  Ves.  841;  Howe  v. 
Earl  of  Dartmouth,  7  Ves.  150;  CoUis  v. 
Collis,  2  Sim.  365;  Walker  r.  Symonds, 
3  Swanst.  62;  Darke  v.  Martyn,  i  Beav. 
525;  Anonymous,  Lofft  492;  Watts  v. 
Girdleson,  6  Beav.  188;  Terry  v.  Terry, 
Pr.  Ch.  273;  Keble  v.  Thompson,  3 
Bro.  Ch.  112;  Graves  v.  Strahan,  8  De 
G.  M.  &  G.  291;  Adye  f.  Feuilleteau,  i 
Cox  24;  s.  c,  3  Swanst.  84;  Wilkes  v. 
Steward,  G.  Coop.  6;  Holmes  v.  Dring, 
2  Cox  i;  Fowler  v.  Reynal,  3 
Mac.  &  G.  500;  Vigras  v.  Bin- 
field,  3  Mad.  62;  Clough  v.  Bond,  3  M. 
&  Cr.  496;  Knight  *.  Plymouth,  i  Dick. 
120;  s.  c,  3  Atk.  480;  Speight  v.  Gaunt, 
22  Ch.  Div.  727;  Ex  parte  Belchier,  i 
Ken.  38. 

1.  And  this  rule  relative  to  the  in- 
vestment in  personal  securities  has  been 
frequently  keld  in  the  United  States. 
Clark  V.  St.  Louis  etc.  R.  Co.,  58  How. 
(N.  Y.)  21;  Goodwin  v.  Howe,  62  How. 
(X-  Y.)  134;  Adair  v.  Brimmer,  74  N. 
Y-  539;  Ormiston  v.  Olcott,  84  N.  Y. 
339;  Ackerman  v.  Emott,  4  Barb.  (N. 
Y.)  626;  Smith  V.  Smith,  4  Johns.  Ch. 
(N.  Y.)  281;  King  V.  Talbot,  40  N.  Y. 
76;  Mills  V.  Hoflfman,  26  Hun  (N.  Y.) 
594;  In  re  Foster,  15  Hun  (N.  Y.)  387; 
Baker  v.  Disbrow,  3  Redf.  (N.  Y.)  348; 
Bates  V.  Underbill,  3  Redf.  (N.  Y.) 
365;  Judd  «.  Warner,  2  Dem.  (N.  Y.) 
104;  Lefever  v.  Hasbrouck,  2  Dem.  (N. 
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Y.)  567;  Nyce's  Est.,  5  W.  &  S.  (Pa.) 
254;  Wills's  Appeal,  22  Pa.  St.  330; 
Wilson's  Appeal,  115  Pa.  St.  95; 
Swoyer's  Appeal,  5  (Pa.)  377;  Gray 
V.  Fox,  I  N.  J.  Eq.  (Sax.)  259;  Lathrop 
V.  Smalley,  23  N.  J.  Eq.  192;  Gray  v. 
Fox,  I  N.J.  Eq.  (Sax.)  259;  Spear  v. 
Spear,  9  Rich.  (S.  Car.)  184;  Moore  v. 
Hamilton,  4  Fla.  112;  Sullivan  v.  How- 
ard, 20  Md.  191 ;  Garesche  v.  Priest,  78 
Mo.  126;  s.  c,  9  Mo.  App.  270. 

Where  personal  security  is  permissi- 
ble, the  trustee  should  call  in  the  fund 
when  it  is  unsafely  invested  in  such  se- 
curity. Brazer  v.  Clark,  5  Pick.  (Mass.) 
96. 

See  Harding  v.  Lamed,  4  Allen 
(Mass.)  426;  Clark  v.  Garfield,  8  Allen 
(Mass.)  427. 

2.  Investment  in  Corporation  Stock. — 
It  has  been  frequently  held  in  England 
that  trust  funds  cannot  be  invested  in 
bank  shares,  manufacturing  companies' 
stock,  or  the  stock  or  shares  of  axiy 
private  corporation,  however  apparently' 
safe  and  good.  Powell  v.  Cleaver,  7 
Ves.  142  «.;  Howe  v.  Dartmouth,  7 
Ves.  150;  Haynes  v.  Redington,  i  Jo.  & 
Lat.  589;  Trafford  v.  Boehm,  3  Atk. 
440;  Clough  V.  Bond,  3  M.  &  Cr.  496; 
Band  v.  Fardell,  7  De  G.  M.  &  G.  633; 
Emelie  v.  Emelie,  7  Bro.  P.  C.  259; 
Mills  V.  Mills,  7  Sim.  501;  Hancom  v.^ 
Allen,  2  Dick.  499  «.;  Peat  v.  Crane,  2 
Dick.  499  n. 

3.  Such  stocks  may  be  taken  as  se- 
curity for  trust  funds,  when  there  is  no 
statutory    inhibition,   under    order    of 
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some  of  the  more  conservative  States,  in  Massachusetts  (which, 
with  the  other  New  England  and  most  of  the  western  and  south- 
ern States,  have  been  Hberal  in  respect  to  trust  investments)  such 
stocks  are  generally  treated  as  proper  securities ;  and  investments 
of  trust  funds  in  banking,  insurance,  manufacturing  and  other 
private  corporation  stocks,  are  freely  allowed.* 

In  Pennsylvania,  though  such  investments  were  formerly  per- 
missible under  statutory  authorization,  they  are  now  forbidden 
by  the  constitution  of  the  State.** 

(4)  Preferred  Stock  Secured  by  Mortgage. — Distinction  was 
made  between  a  loan  on  preferred  and  one  on  common  stock  of 
a  private  corporation.  In  the  one  case  there  was  a  lien  upon  the 
income  which  was  amply  secured  by  the  real  estate  of  the  cor- 
poration ;  in  the  other  there  was  no  such  security,  and  the  trus- 
tee was  held  to  have  committed  a  breach  of  trust  for  investing 
trust  funds  in  the  common  stock  under  these  circumstances.* 

(5)  Railroad  Bonds. — But  railroad  bonds  have  been  held  not 
permissible,  though  secured  by  mortgage  on  the  roadbed,  fran- 


court.  Tucker  v.  Tucker,  33  N.  J.  Eq. 
235;  Woodruff  V.  Ward,  35  N.  J.  Eq. 
467;  Gillespie  v.  Brooks,  2   Redf.  (N. 

Y.)  349- 

1.  Such  stocks  are  considered  proper 
securities  in  Massachusetts.  Harvard 
College  V.  Araory,  9  Pick.' (Mass.)  446; 
Lovell  t).  Minot,  20  Pick.  (Mass.)  116; 
Kinmouth  v.  Brigham,  5  Allen  (Mass.) 
270;  Clark  V.  Garfield,  8  Allen  (Mass.) 
427;  Brown  v.  French,  125  Mass.  410; 
Bowker  v.  Pierce,  130  Mass.  262. 

Even  promissory  notes,  when  corpo- 
ration stocks  are  pledged  as  collat- 
erals, have  been  held  sufficient.  Lovell 
■V.  Minot,  20  Pick.  (Mass.)  n6. 

Interest  bearing  securities  are  recog- 
nized as  proper,  in  some  of  the  States, 
for  the  investment  of  funds  in  an  ad- 
ministrator's hands.  Dortch  v.  Dortch, 
71  N.  Car.  224;  Moore  v.  Felkel,  7  Fla. 
44. 

2.  Constitutional  Prohibition. — Invest- 
ment of  trust  funds  in  private  corpora- 
tion stock  or  bonds  is  inhibited  by  the 
constitution  of  Pennsylvania.  Const. 
Pa.,  art.  3,  \  22. 

For  the  course  of  decisions  on  the 
subject  of  investment  in  private 
corporation  stocks,  pro  and  con,  mostly 
•  in  exposition  of  statutes.  See  Nyce's 
Estate,  s  Watts  &  S.  (Pa.)  254;  Morris 
V.  Wallace,  3  Pa.  St.  319;  Pray's  Ap- 
peal, 34  Pa.  St.  100;  Twaddell's  Ap- 
peal, 5  Pa.  St.  15;  Rush's  Estate,  12  Pa. 
St.  375;  Burton's  Estate,  \~  Pars.  (Pa.) 
24;  Worrell's  Appeal,  9  Pa.  St.  508; 
23  Pa.  St.  44;  Stanley's  Appeal,  8  Pa. 


St.  43:;  Hemphill's  Appeal,  18  Pa.  St. 
303;  Ihmsen's  Appeal,  43  Pa.  St.  431; 
Pleasant's  Appeal,  77  Pa.  St.  356. 

These  cases  were  discussed  in  25  Am. 
Law  Reg.  (N.  S.),  p.  21,  in  the  leading 
article,  and  reference  made  to  Mc- 
Cahan's  Appeal,  7  Pa.  St.  56;  Angue's 
Estate,  2  Phila.  (Pa.)  137;  Seidler's 
Estate.  5  Phila.  (Pa.)  85;  Gaw's  Estate, 
34  Leg.  Int.  66;  s.  c,  24  Pitts.  L.  J. 
(Pa.)  128;  Shield's  Estate,  14  Phila. 
(Pa.)  307;  Jack's  Appeal,  94  Pa.  St. 367; 
Pleasanton's  Appeal.  99  Pa.  St.  362; 
Eyster's  Appeal,  16  ■  Pa.  St.  372; 
Fahnestock's  Appeal,  104  Pa.  St. 
46. 

3.  Coal  Lands,  etc. — Where  real  estate 
security  was  allowed,  it  was  held  that  a 
company,  owning  6oal  lands  and  a 
canal,  and  which  gave  the  trustee  a 
preferred  claim  on  their  income,  sub- 
stantially gave  real  security,  as  the 
realty  held  by  the  company  exceeded 
in  value  the  sura  of  the  debts.  Twad- 
dle's Appeal,  5  Barr.  (Pa.)  15;  Rush's 
Estate,  12  Pa.  St.  375.  But  an  invest- 
ment in  the  common  stock  of  the  same 
company  was  held  not  such  security  as 
the  law  requires  a  trustee  to  obtain 
when  loaning  trust  funds,  and  it  was 
decided  that  he  had  committed  a  breach 
of  <;rust  in  taking  such  security.  The 
difference  between  the  two  loans  was 
that  the  first  was  on  preferred  stock 
while  the  second  was  on  stock  of  the 
same  company  not  preferred.  Worrell's 
Appeal,  9  Pa.  St.  508.  See  Hemphill's 
Appeal,  18  Pa.  St.  303. 
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chise,  etc.,  for  the  reason  that  the  trustee  could  not  himself  directly 
enforce  the  collection  of  the  bonds  by  foreclosure.^ 

(6)  Investment  by  Testator  in  Secured  Bonds. — When,  however, 
an  executor  forms  an  investment  already  made  by  the  testator 
in  bonds  secured  by  mortgage  on,  real  estate,  it  was  not  held  a 
breach  of  trust  when  he  continued  the  investment.  The  exercise 
•of  his  sound  discretion  was  properly  respected  by  the  court,  and 
the  investment  was  apparently  free  from  such  risk  as  would  have 
made  it  his  duty  to  withdraw  the  trust  fund.^  Indeed,  circum- 
stances may  be  such  that  a  prudent  executor  may  even  add  to 
the  sum  already  loaned  by  the  testator ;  for  instance,  when  fur- 
ther advancement  is  necessary  to  secure  it.* 

(7)  Bank  Stock. —  If  the  trustee  finds  that  the  fund  which  he  is 
appointed  to  administer  has  been  already  invested ;  if  he  is  an 
executor,  and  the  fund  was  put  into  bank  stock  by  the  testator, 
he  is  not  to  be  held  responsible  for  the  loss  of  it  by  the  failure 
-of  the  bank.* 

Where  bank  stock  is  allowable  security,  he  has  no  right  to 
■convert  it  into  bonds."  He  should  discreetly  select  good  bank 
stock  when  he  makes  that  species  of  security  his  choice;  and,  if 
it  is  at  par  when  chosen,  subsequent  loss  will  not  be  attributed  to 
his  fault.** 

A  trustee,  however,  should  not  invest  in  new  stocks  paying  no 
dividends,  in  the  hope  of  their  rising  in  value.  Such  a  risk  has 
been  held  a  breach  of  trust.' 

(8)  Business  or  Trade. — If  a  trustee  cannot  entrust  the  money 
-of  others  -in  his  care  to  private  corporations  for  its  management, 
he  certainly  cannot   employ  it  himself  in   his  own  business,  nor 

1.  Mortgage  of  Railroad  Bed,  etc. —  4.  Investment  Made  by  Testator. — An 
Railroad  bonds  secured  by  mortgage  on  executor  is  not  at  fault  nor  responsible 
the  franchise,  bed  and  other  property  for  the  loss  of  an  investment  in  bank 
of  the  railway  company,  -were  held  not  stock,  when  it  is  lost  by  the  failure  of 
proper  security  for  the  loan 'of  trust  the  bank,  if  the  investment  was  made 
funds.  The  reason  given  was  that  the  by  the  testator  himself.  Parker  v. 
trustee  could  not  foreclose  the  mort-  Glover,  42  N.  J.  Eq.  559,  in  exposition 
gage,  but  would  be  driven  to  the  usual  of  a  statute;  Pope  v.  Matthews,  18  S. 
mode    of   enforcing    such   bonds,  and  Car.  444. 

therefore  he  had  little  more  than   mere  B.  He  has  no  right  to  convert  bank 

personal  security.     Mant  v.  Leith,  15  stock    into    bonds    as    an    investment, 

Beav.  524;  Allen  v.  Gaillard,  i  S.   Car.  though  empowered  to  sell  the  personal 

279; Robinson  f  .Robinson, II  Beav. 371.  estate.      Columbus    Ins.    etc.    Co.    v. 

2.  Investment  by  Testatorln  Bonds. —  Humphries,  64  Miss.  258. 

An   executor    commits    no    breach  of  6.  Trust  funds  were  invested  in  a  cer- 

trust  by  allowing  trust  funds  to   remain  tificate   of  deposit  of  a  national  bank 

where  they  were  invested  by  the  tes-  when  the  stock  was  at  par.     Loss  fol- 

tator  himself  in  bonds  secured  by  mort-  lowing,  the  trustee  was  held  not  liable 

gage  on  the  real  estate,  tolls,  etc.,  of  a  for  it.     Hunt's  Appeal,  141   Mass.   515. 

turnpike  company.     Miller  v.  Proctor,  7.  New   Stocks. — It  would  generally 

20  Ohio  St.  444.  be  held  a  breach  of  trust  for  '  a  trustee 

3.  A  trustee  may  even  loan  addition-  to  invest  in  stocksof  new  corporations 
ally  to  secure  an  investment  made  by  or  companies,'  taking  the  risk  attending 
the  testator  in  a  mortgage,  provided  the  loans  to  such  untried  and  adventurous 
<;ircumstances  of  the  case  warrant  it.  companies,  though  he  act  in  good  faith 
CoUinson  v.  Lister,  20  Beav.  356.  and  risk  his  private  funds  in  the  same 
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risk  it  in  the  hands  of  merchants  or  any  tradesmen  as  capital  to 
earn  profits,  nor  speculate  with  it  in  any  way,  directly  or  indi- 
rectly. If  he  should  do  so,  at  his  own  volition,  without  authority 
from  the  court,  or  the  trust  instrument,  or  the  cestui  que  trust,  he 
would  commit  a  breach  of  trust.  He  would  be  held  responsible 
for  any  loss,  and  he  would  be  denied  any  personal  profit  should 
the  venture  prove  remunerative. ^ 

(9)  When  Previous  Investment  iti  Trade  May  be  Continued. — 
There  are  circumstances,  however,  under  which  courts  will  grant 
orders  for  the  temporary  continuance  of  trust  funds  in  trade, 
when  they  have  been  already  invested,  as  when  the  executor  of 
the  estate  of  a  deceased  partner  acts  with  the  survivors  in  closing 
out  the  stock  in  trade.*  But,  beyond  what  he  finds  already  em- 
ployed in  the  business,  he  should  not  risk  the  trust  fiind.  Even 
when  authorized  to  conduct  "legitimate  business"  for  the  benefit 
of  an  heir,  he  must  not  invest  the  whole  .estate  in  it,  though  it 
be  a  continuance  of  the  testator's  business.^  He  may  be  obliged, 
by  contracts  previously  made,  to  employ  trust  funds  in  fulfilment 
of  obligations  assumed  by  the  testator ;  *  or  he  may  be  em- 
powered by  the  cestuique  trusts,  to  continue  an  established  line  of 
trade  for  a  given  time  and  purpose  ;5  but  if  not  thus  obligated 
by  the  testator's,  contracts,  or  authorized  by  those  for  whom  he 
acts,  he  should  not  allow  the  funds  to  remain  at  the  risk  of  busi- 
ness casualties,  but  should  withdraw  them   immediately.**     Even 

way  and  at  the   same   time.     Ihmsen's  trade.     Thompson  v.  Brown,  4  Johns. 

Appeal,  43  Pa.  St.  431;  Kimball  v.  Red-  Ch.  (N.  Y.)  619;  Stern's  appeal,  95  Pa. 

ding,  31  N,  H.  352.  St.  504;  Merrirt  v.  Merritt,  62  Mo.  150. 

1.  Business  or  Trade. — To  employ  See  Laughlin  x>.  Lorenz,  48  Pa.  St.  275; 
trust  funds  in  speculation,  risk  them  in  Jones  v.  Walker,  103  U.  S.  444. 
ordinary  trade,  or  do  mercantile  or  3.  Trust  Fund  in  Business. — An  ex- 
other  business  upon  them  without  ex-  ecutor  cannot  legally  use  all  the  estate 
press  authority,  is  a  breach  of  trust,  and  in  continuing  the  testator's  business, 
if  loss  ensue,  the  trustee  is  responsible,  when  authorized  to  carry  on  "some 
while  he  cannot  avail  himself  of  profits  legitimate,  business"  for  the  benefit  of 
if  the  venture  prove  successful.  Kyle  the  testator's  son,  after  the  payment  of 
V.  Barnett,  17  Ala.  306;  Martin  v.  debts  and  expenses.  /?e  Sharp,  5  Dem. 
Raborn,  42  Ala.   648;   Flagg.t;.  Ely,  I  (N.  Y.)  516. 

Edm.  (N.  Y.)  206;  King  v.  Talbot,  40  4.  Continuance  of  Business  toy  Use  of 

N.  Y.  76;  Stedman  v.  Fieder,  20  N.  Y.  Trust  Money. — The  trustee  is  not  liable 

437;  Featherstone  w.  Fer^wick,  17   Ves.  for  carrying  out  contracts  made  before 

(N.  Y.)  298;  French  v.  Hobson,  9  Ves.  his  appointment,  when  beyond  his  con- 

103;  Ex  parte  Garland,  10  Ves.  129;  trol.     Collinson  7;.  Lister,  20  Beav.  356. 

Crawshay    v.    Collins,    15    Ves.    218;  5.  It  has  been  held  that  when  those 

Brown  v.  De  Tastel,  Jac.  284;  Cook  v.  for  whom  the  trustee  acts  are  all  com- 

Collingridge,Jac.  607;  Docker  t;.  Somes,  petent  to  contract,  and  all   legally  em- 

2  M.  &  K.  655;  Wedderburn  v.  Wed-  power  him  to  continue  the  funds  of  an 

derburn,  2  Keen  722;  Booth  v.  Booth,  estate    in  business    till    an  heir    shall 

I  Beav.  125;  Munch  v.  Cockerell,  5  M.  have  become  of  age,  he  may  comply  by 

&  Cr.  178;  Lucht  -v.  Behrens,  28  Ohio  rendering  himself  responsible  for  subse- 

St.  231;  Pitkin  «.  Pitkin,  i   Conn.  307;  quent    loss.     Poole    o.    Munday,     103 

Alsop  V.  Mather,  8  Conn.  584;  Muntz  Mass.  174. 

V.  Brown,  11  La.  Ann.  472.  6.  But  trustees,  when  not  bound  by 

2.  An  executor,  however,  rtlay  let  the  previous  contract  or  otherwise  to  con- 
surviving  partner  of  the  testator  sell  tinue  the  funds  in  the  business  in  which 
out  the  joint  stock  in  regular  course  of  they  are  already  employed,should  with- 
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though  thus  authorized,  he  ought  not  to  leave  the  fund  with  that 
of  a  firm  which  has  been  dissolved  subsequent  to  the  authorization.^ 
3.  Investment  in  Public  Funds — (i)  Favored  by  Courts. — Public 
securities  have  been  the  most  highly  favored.  The  theory  is 
that  governments  are  perpetual  and  their  obligations  sure.  How- 
ever fallacious  the  theory  has  proved  to  be  in  the  case  of  State 
bonds  in  some  of  our  States,  courts  presume  the  stability  of  the 
authority  under  which  they  sit,  and  generally  credit  the  plighted 
faith  of  its  promises  to  pay.  In  England,  before  statutory  au- 
thorization for  investments  of  trust  funds  in  other  securities, 
when  courts  were  left  to  their  own  judgment  as  to  what  should 
be  the  guaranty  of  payment,  government  securities  were  con- 
sidered the  only  safe  and  proper  ones.  And  they  are  still  the 
most  highly  favored,  and  have  often  been  held  the  only  ones 
which  courts  will  order  when  they  are  not  controlled  by  statu- 
tory direction,  or  by  the  trust  instrument^ 

(2)  Secured  Annuities. — When  the  rule  was  held  more  firmly 
than  now  since  its  relaxation  by  statute,  courts  made  a  distinc- 
tion between  investments  in  annuities  (of  which  the  dividends 
were  payable  by  directors  while  the  government  was  pledged 
to  pay  the  principal)  and  stock  of  private  corporations  controlled 
in  both  respects  by  their  directors ;  a  distinction  between  "  south 
sea  or  bank  annuities  "  on  the  one  hand,  and  "  south  sea  or  bank 
stock  "  on  the  other.^ 

(3)  Government  Securities. — In  New  York,  the  most  approved 
securities  are  government  and  State  bonds,  or  first  mortgages  on 
real  estate,  without  any  expressed  preference  for  either.  These 
are  not  only  the  most  favored,  but  may  be  said  to  be  the  only 
securities  for  trust  funds  that  the  courts  are  sure  to  approve,  and 
that  the  trustee  may  safely  rely  upon  to  save  him  from  liability 
for  losses  ;  yet  the  courts  there  hold  no  inflexible  rule  upon  the 
subject.* 

draw  them.     Murray  v.  Glasse,  23  L.  i).  Earl  of  Dartmouth,  7  Ves.  150;  Hol- 

J.  Ch.  124.  land  v.  Hughes,  16  Ves.  11  i;  Drake   v. 

1.  When  authorized  to  continue  Martyn,  i  Beav.  525;  Watts  zi.  Girdle- 
funds  employed  in  a  partnership,  the  stone,  6  Beav.  i88;- Fowler  t).  Reynal,  3 
trustee  must  withdraw  them  upon  the  Mac.  &  G.  500;  Graves  v.  Strahan,  8 
death  of  a  member  of  the  firm,  or  upon  De  G.  M.  &  G.  291. 

dissolution   of  the  partnership  in  any  3.  Stocks  and  Annuities. — It  was  for- 

other  way.     Cummins  v.   Cummins,  8  merly  held  in  England  that   "neither 

Ir.  Eq.  723.  South  Sea  stock  nor  bank  stock  is  con- 

2.  Public  Funds. — It  seems  that  the  sidered  a  good  security,  because  it  de- 
chancery  courts  of  England  approved  pends  upon  the  management  of  the  gov- 
of  none  but  public  funds  as  security'  for  ernors  and  directors,  and  is  subject  to 
trust  investments,  when  the  character  losses;"  but  that  an  investment  "in  South 
and  suiEciency  of  the  security  is  left  Sea  or  bank  annuities,  where  the  direc- 
for  them  to  determine,  uncontrolled  by  tors  have  nothing  to  do  with  the  prin- 
statute  or  by  direction  in  the  trust  in-  cipal,  and  have  only  to  pay  the  divi- 
strument.  Vigrass  v.  Binfield,  3  Mad.  dends  and  interest  until  such  time  as 
62;  Tebbs  V.  Carpenter,  i  Mad.  290;  the  government  pa^-  otf  the  capital, 
CoUis  V.  Collis,  2  Sim.  365;  Keble  v.  would  be  good  security."  Trafford  v. 
Thompson,  3   Croch.    112;   Pocock  v.  Boehm,  3  Atk.  444. 

-Heddington,  5  Ves.  (Eng.)  799;   Howe        4.  General  Eule  In  New  York. — "From 
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Unless  the  trustee  is  protected  by  an  order  of  court,  he  cannot 
invest  in  any  other  than  the  two  classes  of  security  above 
named  without  incurring  the  risk  that  the  courts  will  hold  himi 
for  losses,  in  New  York,  and  also  in  Pennsylvania  and  New  Jer- 
sey.    He  is  not  at  liberty  to  select  bank  or  railroad  stock.^ 

4.  Investment  in  Real  Secnxities — (i)  First  Mortgages. — Before 
the  passage  of  Lord  St.  Leonard's  act,  it  was  questionable  in 
England  whether  first  mortgages  on  land  were  such  securities  for 
trust  funds  as  the  courts  ought  to  approve.*  They  are  now  al- 
lowed, but, there  must  be  an  excess  of  value  in  the  mortgaged 
real  estate  above  the  sum  loaned.^     Junior  mortgages  are  gener- 


our  examination  of  the  authorities  and 
the  cases  referred  to,  we  have  come  to 
the  conclusion  that  as  a  general  rule  it 
is  the  duty  of  trustees  to  invest  funds 
held  by  them  in  government  or  State 
securities,  or  in  bonds  and  mortgages,  on 
unencumbered  estate;  that,  vi-hile  this 
rule  is  not  arbitrary  and  inflexible  so  as 
to  admit  of  no  possible  exceptions,  it  is 
the  basis  upon  which  trustees  should 
psually  act;  that,  in  any  event,  the 
trustee  is  bound  to  employ  such  dili- 
gence, care  and  prudence,  in  the  man- 
agement of  the  trust,  as  diligent,  care- 
ful, prudent  men  of  discretion  and  in- 
telligence generally  employ  in  their 
own  like  affairs;  and  that  for  a.  neglect 
to  make  use  of  such  diligence,  care  and 
prudence,  the  trustee  becomes  liable." 
Mills  t;.  Hoffman,  26,  Hun  (N.  Y.)  594. 

See  Adair  v.  Brimmer,  74  N.  Y.  539; 
Clark  V.  St.  Louis,  Alton  etc.  Rd.,  58 
How.  (N.  Y.)  21;  In  re  Foster  15  Hun 
(N.  Y.)  387;  Baker  v.  Disbrow,  3  Redf. 
(N.  Y.)  348;  Bates  v.  Underbill,  3 
Redf.  (N.Y.)  365;  Judd  v.  VV^arner,  2 
Dem.  (N.  Y.)  104;  Ormiston  v.  Olcott, 
22  Hun  (N.  Y.)  270;  s.  c,  84  N.  Y.  339; 
Goodwin  v.  Howe,  62  How.  (N.  Y.) 
134;  cited  in  article  Investment  of 
Trust  Funds,  25  Am.  L.  Reg.  227. 

1.  "By  the  later  decisions  in  that  State 
[New  York],  investments  in  bank  or 
railroad  stock  have  been  held  to  be  at 
the  risk  of  the  trustee,  and  it  has  been 
intimated  that  the  only  investments 
that  a  trustee  can  safely  make  without 
an  express  order  of  court  are  in  govern  - 
ment  or  real  estate  securities.  King  v. 
Talbot,  40  N.  Y.  76  (affrming  s.  c,  50 
Barb.  (N.  Y.)  453);  Ackerman  v. 
Emott,  4  Barb.  (N.  Y-)  626;  Mills  -v. 
Hoffman,  26  Hun  (N.  Y.)  594;  2  Kent 
Com.  416,  n.  b.  So  the  decisions  in 
Ne'vi  Jersey  and  Pennsylvania  tend 
to  disallow  investments  in  the  stock  of 
banks  or  other  business  corporations, 
or  otherwise  than  in  the  public  funds  or 


in  mortgages  of  real  estate.  Gray  v- 
Fox,  :  N.  J.  Eq.  (Saxton)  259,  268;  Hal- 
sted  V.  Meeker,  3  Green  (N.  J.)  136; 
Lathrop  v.  Smalley,  8  C.  E.  Green  (N.. 
J.)  192;  Worrell's  Appeal, 9  Pa.  St.  508,. 
and  23  Pa.  St.  44;  Hemphill's  Appeal,, 
i&  Pa.  St.  303;  Ihmsen's  Appeal,  43  Pa.. 
St.  431."      Lamar  v.   Micon,  112  U.   S.. 

452- 

2.  Real  Estatp  Securities. — Whether,, 
in  the  absence  of  statutory  authoriza- 
tion, trustees  could  loan  on  real  estate' 
mortgages,  was  a  question  in  England.. 
The  affirmative  was  held.  Pocock  v. 
Reding  ton,  5  Ves.  800;  Brown  v.  Lit- 
ton, I  P.  Williams  141 ;  Knight  v.  Ply- 
mouth. I  Dickens  126;  Lysew.  Kingdon,,, 
I  Coll.  188. 

And  the  negative  was  held  in  other 
cases.  Barry  v.  Marriott,  2  De  G.  & 
Sm..(Eng.)  491;  Ex  ^arte  Franklyn,  i 
De  G.  &  Sm.  (Eng.)  531. 

Under  the  Lord  St.  Leonard's  act,, 
mortgages  on  realty  are  held  good 
securities.  Stickney  v.  Sewell,  i  M.  &. 
C.  8;  Macleod  -v.  Annesley,  16  Beav. 
600;  Norris  v.  Wright,  14  Beav.  307. 

3.  Trust  funds  should  be  loaned,  not 
on  mere  personal  security,  like  a  prom- 
issory note,  but  "on  some  such  security 
as  binds  land,  or  something,  to  be  an- 
swerable for  it."  Ryder  v.  Bickerton, 
3  Swanst.  81,  «.;  s.  c,  i  Eden  149,  n. 
Same  principle,  Barney  v.  Saunders,  16 
How.  (U.  S.)  535,  S4S- 

Loans  on  real  mortgages  are  allowed 
in  England,  as  proper  investment  of 
trust  funds,  when  there  is  proper  mar- 
gin of  value  of  the  real  estate,  above 
the  sum  loaned.  Norris  v.  Wright,  14 
Beav.  307;  Drosier  v.  Brereton,  15 
Beav.  221;  Macleod  v.  Annesley,  16 
Beav.  600;  Ingle  v.  Partridge,  34  Beav.- 
(Eng.)  411;  Stickney  v.  Sewell,  i  M.  & 
C.  8;  Phillipson  -v.  Gatty,  7  Hire  16; 
Farrar  v.  Barracloiigh,  2  Sra.  &  Gif. 
231;  Jones  t).  Lewis,  3  De  G.  &  Sra. 
471;  Brown  *.  Litton,  i  P.  Williams  141.. 
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ally  disapproved  there,^  and  are  not  favored  in  this  country.^ 
When  a  second  mortgage  had  been  taken  under  the  belief  that 
it  was  a  primary  one — the  belief  being  induced  by  the  fraud  of 
the  mortgagor — a  guardian,  who  had  thus  lent  his  ward's  money 
and  lost  it,  was  not  held  liable  for  the  loss.* 

(2)  Second  Mortgages. — On  the  other  hand,  where  trustees 
knowingly  loaned  money  of  a  trust  estate  upon  a  junior  mort- 
gage, they  were  held  not  at  liberty  to  do  so,  though  they  had  not 
been  instructed  what  security  to  require,  but  had  been  left  to 
their  own  discretion.  They  were  bound  in  law  to  exercise  a 
sound  discretion,  and  the  risk  of  the  money  on  a  second  mort- 
•  gage  was  not  considered  a  rightful  exercise  of  it.*  But,  while 
this  was  held  in  New  York,  a  trustee  was  more  liberally  treated 
in  Pennsylvania,  when  there  was  loss  on  a  second  mortgage.  His 
good  faith  and  general  prudence  were  considered.* 

5.  Changing  Investments — (i)  Not  Optional  by  the  Trustee. — It  has 
been  frequently  held,  both  in  England  and  in  the  United  States, 
that  after  trust  funds  have  been  regularly  invested,  the  trustee 
cannot  change  them  at  his  option  by  substituting  one  security 
for  another.  There  should  be  permanency  in  the  investment, 
just  as  in  the  monetary  dispositions  of  good  business  men.  In- 
tervals between  loans  would  result  in  loss  of  interest,  and,  there- 
fore, in  wrong  to  the  cestui  que  trust.^ 


1.  Second  Mortgages. — But  loans  of 
trust  funds  on  second  mortgages  are  not 
favored.  Robinson  v.  Robinson,  1 1 
Beav.  371;  Lockhart  v.  Reill^',  '  De  G. 
&  J.  476. 

2.  Such  loans  have  been  held  objec- 
tionable in  this  country.  Nance  c'. 
Nance,  i  S.  Car.  209;  Wilson  t:.  State, 
33  N.J.  Eq.  524;  Bogart  v.  Van  Velsor, 
4Edw.  Ch.  (N.  Y.)  718. 

3.  Guardian  Mortgage. — A  guardian 
lent  his  ward's  mone}'  on  second  mort- 
gage security,  honestly  believing  it  to 
be  first  mortgage,  but  being  deceived  by 
the  mortgagor,  who,  between  the  time 
of  the  examination  of  the  records  and 
the  execution  of  the  mortgage  to  the 
guardian,  had  given  another  mortgage 
which  was  recorded  first.  The  guar- 
dian was  not  held  liable,  though  the 
investment  proved  worthless.  Slanter 
V.  Favorite,  107  Ind.  291 ;  ».  i,.,  57  Am. 
Rep.  io6. 

4.  Discretionary  Power. — Where  tes- 
timentary  trustees  were  allowed  discre- 
tion in  dealing  with  a  trust  estate,  and 
not  instructed  what  investment  to  make, 
they  were  yet  not  free  to  loan  to  each 
other;  or  to  take  a  second  mortgage  as 
security.  Re  Petrie,  5  Dem.  (N.  Y.) 
352;  Re  Cant,  5  Dem.  (N.  Y.)  269. 

fi.  Where   an   executor    allowed   an- 

8: 


other  to  secure  to  him  trust  money  by 
secondary  mortgages,  and  to  collect  the 
rents  (part  of  which  the  mortgagor 
failed  to  pay  over  according  to  agree- 
ment), it  was  held  that  considering  the 
good  faith  of  the  executor,  and  his  man- 
agement as  within  ordinary  prudence, 
he  was  not  personally  responsible  for 
the  rents  which  had  not  been  collected 
by  him.     Dabney's  Appeal,  120  Pa.  St. 

344- 

6.  Change  of  Investments. — ^Trustees 
cannot  change  at  will  the  investments 
of  trust  funds  properly  made.  Pawlett 
t'.  Herbert,  i  Ves.  Jr.  297;  Witter  v. 
Witter,  3  P.  Williams  100;  Underwood 
V.  Stevens,  i  Mer.  712;  Lawsoni'.  Cope- 
land,  2  Bro.  Ch.  157;  Bryce  v.  Stokes, 
II  Ves.  324;  Tebbs  v.  Carpenter,  i 
Mad.  298;  Crackelt  v.  Bethune,  i  J.  & 
W.  586;  Williams  v.  Nixon,  2  Beav. 
672;  Watts  V.  Girdlestone,  6  Beav. 
(Eng.)  190;  Fyler  v.  Fj'ler,  3  Beav.  550; 
I3e  Manneville  v.  Crompton,  i  V.  &  B. 
359;  Fowler  v.  Reynall,  3  M.  &  G.  500; 
Adams  v.  Clifton,  i  Russ.  297;  Broad- 
hurst  V.  Balquy,  i  N.  C.  C.  16;  Han- 
huTy  V.  Kirkland,  3  Sim.  265.  See 
Stephens  t>.  Milnor,  24  N.  J.  Eq.  358; 
Pleasant's  Appeal,  77  Pa.  St.  356;  Bald- 
win f.  Hatchett,  56  Ala.  461;  Mosman 
V.  Bender,  So  Mo.  579. 
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(2)  Changes  May  be  Ordered.-— Changes  or  reinvestments,  how- 
ever, may  be  ordered  by  the  chancery  courts  when  the  safety  of 
the  fund  or  the  interest  of  the  beneficiary  requires  it.  The  trust 
funds  may  be  withdrawn  and  reloaned  ;  the  trustee  may  buy  and 
sell  to  effect  such  purposes  under  judicial  order  ,  and  this  is  con- 
sonant with  the  common  law.^ 

II.  Tettst  Investments  Regulated  by  Statutes — 1.  Statutory 
Directions  in  England — (i)  Modification  of  the  English  Rule. — The 
stern  rule  that  formerly  prevailed  in  England  relative  to  trust  in- 
vestments has  been  much  relaxed  by  acts  of  parliament,  so  that 
now  securities  are  not  limited  to  public  funds  or  real  estate  mort- 
gages, but  some  classes  of  stocks  are  approved  by  the  courts — ^• 
certainly  when  directed  by  trust  instruments.^  It  has  been  held, 
however,  that  a  fund  or  stock,  to  be  approved  as  good  security, 
should  be  guaranteed  by  the  government  in  some  way.* 

(2)  Retroactive  Effect. — The  courts  have  held  to  a  strict  con- 
struction of  the  statutory  authorization,  and  sorhe  of  the  de- 
cisions go  so  far  as  to  disapprove  investments  made  in  authorized 
securities,  before  the  authorization.  There  does  not  seem 
to  be  uniformity  on  this  point.*  The  act  (called  Lord  St.  Leon- 
ard's act  "),  though  retrospective,  leaves  the  courts  free  to  order 
the  change  of  investments.^  Since  the  passage  of  that  act,  first 
real  mortgages  with  good  margins  are  favored  as  securities  for 
trust  funds,   though  formerly  were   not,   or,   at   least,  they  were 

1.  Reinvestment. — "For  effectuating  government."  Brown  v.  Brown,  4  K. 
the  trust  most   safelj'  and   beneficially,     &  J.  704. 

the  common  law  authorized  the  trustee,  The   provision   expounded:  "It   shall 

with  the  sanction  of  a  court  of  equity',  be   lawful  for  any  trustee,  executor  or 

to  reinvest,  and,  for  that  purpose,  to  sell  administrator  to  invest  any  fund  in  his 

and  buy  whenever  found  useful."     Al-  possession,  or  under  his  control,  in  any 

len  11.  Graves,  3  Bush  (Ky.)49i.  securities   tlie   interest  of  which  is  or 

One  holding  a  fund,  as  trustee  for  re-  shall  be  guaranteed  by  parliament."   30 

mainder    men,    may   change   transient  &  31  Vict.,  ch.  132,  §  2. 

security  into  cash  to  be  permanently  in-  4.  Investment  in  Stocks;  Under  Stat- 

vested    for    their    benefit.      Mason    v.  ute, — Although   the   act   of  22   and.  23 

Commerce  Bank,  go  Mo.  452.  Vict.,  ch.  35  (called  "Lord  St.  Leonard's 

2.  Statutory  Modification  of  Former  act"),  authorized  the  investment  of 
Englisli  Bule. — From  a  liberal  treatment  trust  funds  in  certain  specified  stocks, 
of  trustees,  the  chancery  courts  of  Eng-  it  was  held  that  it  did  not  authorize  in- 
land had  come  to  hold  them  for  losses  vestment  of  trust  funds,  settled  before 
on  all  investments  in  funds  except  in  the  enactment,  in  those  stocks.  Re 
consols,  when  parliament  interfered;  Miles's  Will,  5  Jur.  (N.  S.)  1266;  Dod- 
but  now  stock  in  the  Bank  of  England  son  v.  Sammell,  6  Jur.  (N.  S.)  137. 
and  the  Bank  of  Ireland,  or  real  estate  Decisions  do  not  well  agree  upon 
mortgage,  is  considered  good  security,  this,  and  some  are  to  the  contrary. 
Stats.  22  &  23  Vict.,  ch.  35,  and  23  &  See  Page  v.  Bennett,  2  Gif  117;  Morti- 
24  Vict.,  ch.  38;  Lewin  on  Trusts  (7th  mer  v.  Picton,  4  De  G.  J.  &  S.  166; 
ed.),  252-7.  Simpson's  Trusts,  i  John.  &  H.  89. 

3.  Construction  of  Lord  St.  Leonard's  5.  The  act  has  been  made  retrospect- 
Act. — "In  order  to  come  within  the  de-  ive  (23  &  24  Vict.,  ch.  38),  but  does  not 
scription, 'government  or  parliamentary  apply  to  funds  previously  specifically 
stock  or  funds,'  a  fund  ought  to  be  settled  so  as  to  leave  no  power  in  the 
either  managed  by  parliament,  or  paid  courts  to  change  the  investment.  Ward's 
out  of  the  resources  of  the  British  gov-  Settlement,  2  John.  &  H.  191;  In  re 
ernment,  or  at  least  guaranteed  by  that  Wilkinson,  L.  R.,  9  Eq.  343;  Ex  farte 
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grudgingly  approved  when  allowed  at  all.^  Even  when  author- 
ized by  the  trust  instrument  they  were  disapproved  by  the  court, 
at  least  in  one  instance,  in  which  the  reason  given  was  general  in 
character ;  but,  under  statutory  modification,  the  rule  of  practice 
is  to  accept  real  securities  when  not  inhibited  by  the  trust  instru- 
ment.^ 

2.  Statutory  Directions  in  the  United  States — (i)  Designation  of 
Securities. ^In  Massachusetts,  the  statute  on  the  subject  provides 
that  courts  of  probate  may  direct  the  investment  of  trust  funds 
•of  estates.*  In  Maine,  courts  direct  trust  investments  on  appli- 
cation ;  and  in  New  Hampshire  and  Vermont,  they  usually  approve 
any  good  and  productive  investment.*  In  New  Jersey,  the  courts 
have  statutory  authorization  to  order  investments  without  limit 
as  to  the  class  of  securities  to  be  chosen  ;  but,  in  the  exercise  of 
their  discretion  under  the  authority,  they  almost  wholly  confine 
themselves  to  real  and  government  securities.^  In  Pennsylvania 
th'e  constitution  prohibits  the  investment  of  trust  funds  in  bonds 
or  stock  of  private  corporations.®  The  statutes  authorize  the 
proper  courts  to  direct  the  investment  of  trust  funds  in  real  se- 
curity or  in  "  the  stock  or  debt "  of  the  United  States,  of  the 
■State  of  Pennsylvania,  or  of  the  city  of  Philadelphia,  and  ex- 
empts trustees  for  loss  on  such  investments.  Also,  investments 
may  be  made  in  the  same  manner  in  any  bonds  or  certificates  of 
debt  legally  issued  by  any  counties,  cities,  school- districts  or 
municipal  corporations  of  that  State,  with  the  same  protection 
against  loss.'  Also,  under  court  order,,  "  ground  rents  "  as  well 
as  other  real  estate  are  declared  proper  security  for  trust  funds.* 

(2)  Designation  Left  to  the  Courts. — Some  of  the  States  have 
prescribed  no  class  of  securities,  and  courts  may  direct  the  invest- 
ments, in  their  orders,  generally  speaking.     In  Georgia,  a  statute 

Great  Northern  R.  Co.,  L.  R.,  9  Eq.  274.     expense,  of  the  mortgage   was   greater 

1.  Loans  on  Mortgages,  in  Ennland. —  than  the  increase  of  income.  Barry  v. 
Before  statutory    authorization,    when     Marriott,  2  De  G.  &  Sm.  491. 

real  estate  security  was  left  for  the  ap-  But  now,  under  statutory  authoriza- 
proval  or  disapproval  of  the  chancery  tion  for  investments  of  trust  funds  on 
courts,  loans  on  mortgages  of  land  were  real  securities,  the  rule  seems  to  be  that 
not  generally  much  favored  by  the  unless  such  security  is  inhibited  by  the 
courts.  £■» /ar^e  Carthorpe,  I  Cox  182;  trust  instrument,  it  may  be  accepted. 
Bocock  1;.  Reddington,  5  Ves.  800;  Ex  Lewin  on  Trusts  (8th  ed.),  313;  Perry 
/ar<e  Johnson,  i  Moll.  128;  Norburyf.  on  Trusts  (3rd  ed),  §  457. 
Norbury,  4  Mad.  191 ;  Ex  parte  Frank-  3.  Stat,  of  1873,  ch.  224,  \  \  et  seq. 
lin,  I  De  G.  &  Sm.  531;  Barry  ■v.  Mar-  4.  Knowlton  v.  Brady,  17  N.  H.  458; 
riott,  2  De  G.  &  Sm.  491;  Ex  f  arte  Kimball  t».  Reding,  31  N.  H.  352;  French 
Ridgeway,  i  Hag.  309;  Ex  parte'Ellice,  v.  Currier,  47  N.  H.  88;  Barney  w.  Par- 
Jacob  234;  Widdowson  v.  Duck,  2  Mer.  sons,  54  Vt.  623. 

494;  Brown  v.  Litton,  i   P.  Wms.    141;  5.  Lathrop  v.  Smalley,   23   N.  J.   Eq. 

Knight  V.  Plymouth,  i  Dickens  126.  192;  Tucker  v.  Tucker,  33  N.  J.  Eq.  235;  • 

2.  Real  Security— Cbange  of  Rule. — It  Gray  t».  Fox,   i   N.J.   Eq.    (Sax.)    259; 
was  said  that  though  express  power  to  Woodruff  v.  Ward,  35  N.J.  Eq.  467. 
lend   on   real   security   was   given,  the  6.  Const.  Pa.,  art.  3,  §  22. 

court  would  not  approve  a  loan  upon  a         7.   Act  of  May  8th,    1876,  extending 
Mortgage,  for  the  reason  that  "in  nine-     the  act  of   1832. 
ty-nine  cases   out   of  a  hundred"   the        8.  Act  April  13th,  1854. 
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requires  investment  in  State  securities  when  the  trustee  is  not 
controlled  by  a  judicial  order  to  invest  in  some  other.*  The  code 
of  Alabama  permits  trustees  to  select  any  good  security,  and 
they  are  not  held  responsible  for  unintentional  mistakes  in 
choosing  resulting  in  loss.^  In  Mississippi,  the  trustee  is  required 
to  invest  under  judicial  order,  so  held  with  respect  to  investment 
of  a  guardian  for  his  ward.^ 

In  Missouri,  the  courts  direct  the  investments  upon  applica- 
tion *  In  Maryland,  there  seems  to  be  no  statutory  limitation 
to  real  and  government  securities,  for,  besides  these,  the  courts 
approve  of  good  bank  stock  as  security.^ 

In  States  where  the  securities  are  not  designated  by  statutes, 
as  well  as  those  in  which  they  are,  trustees  may  be  directed  by 
court  orders  to  invest  in  securities  not  prohibited,  so  as  to  hold 
the  trustees  harmless  in  case  of  loss. 

In  Michigan,  a  trust  fund  created  by  an  independent  instru- 
ment separate  from  a  deed  conveying  the  land  which  is  to  secure 
the  trust  investment,  is  not  governed  by  the  statute  which  pre- 
scribes that  every  disposition  of  realty  shall  be  to  the  person  or 
persons  who  are  to  have  the  right  of  possession,  etc.  The  two 
deeds  passed  upon  were  made  at  different  times,  and  could  not 
be  considered  as  one  transaction.^ 

3.  Regulation  of  Trust  Investments  by  the  Courts — (i)  Court 
Orders  in  Particular  Cases. — When  under  statutory  requirement, 
or  in  pursuance  of  the  general  powers  of  chancery  courts,  orders 
are  made  designating  what  security  must  be  taken  by  the  trustees, 
they  cannot  disobey  without  "incurring  liability  for  losses.  The 
order  may  be  made  with  reference  to  a  particular  case,  or  it  may 
be  general.' 

(2)  General  Orders. — PursuEint  to  statute,  a  general  order  was 
made  in  England  specifying  the  securities  that  would  be  accept- 
able to  the  courts,  including  some  classes  of  stock?  of  private 
corporations,  and  even  exchequer  bills,  as  well  as  real  estate.^ 

1.  Georgia  Statute. — Investment  must  mond  v.  Hammond,  2  Bland  (Md.)  306; 
be  made  in  State  securities,  unless  the  Evans  v.  Iglehart,  6  Gill  &  J.  (Md.) 
trustee  acts  under  judicial  order  to  in-     171. 

vest  in  other  securities;  and  a  deviation  6.  The  statute  of  Michigan  requiring 

from  this  statutory  rule,  made  in  Janu-  that  every  disposition  of  land  shall  be 

arj,   1863,  puts    the   investment   at  his  directly   to    the   person    in  whom  the 

risk.      Cobb's    Digest,   333;   Brown    v.  right  of  possession   and   profits  is  in- 

Wright,  39  Ga.  96;  Moses  v.  Moses,  50  tended  to  be  vested,  etc.,  does  not  apply 

Ga.  g,  30.  to  a  trust  not  expressed   in  the  deed  but ' 

2.  Alabama  Stat. — Trustees  maj'  in-  created  by  an  independent  instrument 
vest  on  bond  and  mortgage  or  good  executed  at  a  different  time.  Loring  v. 
personal  security  and  are  ^e/rf  harmless  Palmer,  118  U.  S.  321. 

for  losses  when  acting  prudently  and  in  7.  Court  Orders. — Trust    investments 

good  faith.     Code  of  1867,  §  2426;  Fos-  are    frequently    made   under   order  of 

cue  V.  Lyon,  55  Ala.  440,  452.  court.     It  may  be  in  a  particular  case, 

3.  Coffin  V.  Bramlitt,  42  Miss.  194.  with  reference  to  a  particular  fund,  or 
See  Smyth  V.  Burns,  25  Miss.  422.  by  a  rule  of  court  designating  the  kind 

4.  Gauble  v.  Gibson,  59  Mo.  585.  of    securities    that     may    be     chosen. 

5.  Murray  v.  Feinour,  2  Md.  Ch.  418;  Wheeler  v.  Perry,  18  N.  H.  307. 
Gray  v.  Lynch,  8  Gill  (Md.)  410;  Ham-  8.  In    England,    "in    pursuance    of 
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(3)  Obedience  the  Criterion  as  to  Liability. — Whether  the  trustee 
is  held  for  loss  or  not  depends  upon  his  obedience  or  disobedi- 
ence of  the  court  order.* 

This  distinction  has  been  repeatedly  drawn  in  this  country 
with  respect  to  investments  in  the  stock  of  private  corporations. 
It  would  not  do  to  allow  investments  of  trust  funds  in  the  shares 
of  such  corporations  indiscriminately,  for  there  is  a  great  variety 
in  such  securities,  some  being  very  safe  and  good,  while  others 
would  afford  no  certain  security.* 

(4)  Limitation  of  Court's  Power. — There  is  a  limit  even,  in  the 
power  of  courts  to  designate  the  investment.  For  instance,  it 
has  been  held  that  a  county  court  could  not  legally  order  an 
executor  to  buy  new  supplies  of  merchandise  for  the  purpose  of 
continuing  the  business  that  the  testator  had  left.* 

The  trustee  is  bound  to  obey  the  court  order  prescribing  the 
investment.  He  may  be  proceeded  against  summarily  in  case 
of  neglect  or  refusal,  and  may  be  compelled  to  deliver  the  trust 
funds  to  the  court,  to  be  there  retained  till  his  compliance  with 
the  order.* 

,  (5)  Voluntary  Action  by  Trustee. — When  the  statute  is  not  im- 
perative with  reference  to  investments  under  judicial  order,  a 
trustee  acting  upon  his  own  motion,  but  with  honest  purpose, 
cannot  be  said  to  commit  a  breach  of  trust.  If  he  should  not 
show  sound  discretion  in  his  selection  of  the  security,  he  might 
be  held  for  loss,  however.^ 

(6)  Unconstitutional  Orders. — Though  the  court  should  issue 
an  order  pursuant  to  statutory  direction,  neither  the  judicial  corn- 
statute,  a  general  order  was  issued  in  '  3.  It  was  held  in  Illinois  that  a 
1861,  as  follows: 'Cash  under  the  con-  county  court  could  not  confer  on  an  ex - 
trol  of  the  court  may  be  invested  in  ecutor  authority  to  invest  trust  funds  in 
bank  stock,  East  India  stock,  exchequer  the  purchase  of  new  goods  to  continue 
bills,  and  £2  los.  annuities,  and  i4pon  mercantile  business;  and  that  the  execu- 
freehold  and  copyhold  estates  respect-  tor  could  not  purchase  them  for  the 
ively  in  England  and  Wales,' "  etc.  purpose  without  the  consent  of  the 
Perry  on  Trusts,  %  455.  cestui   que   trust.     Field   v.    Colton,   7 

1.  When  a  trustee  invested  in   funds     Bradw.  (111.)  379- 

adopted  by  the  court,  he  was /;e/rf  harm-  4.  Disobedience    of  Order, — When    a 

less  in  case  of  loss.      Peat  v.  Crane,  2  trustee,  appointed  by  the  court,  fails  to 

Dick.  4.98,  n.      But  not  when  the  court  invest  trust  funds  as  directed  by  it,  he 

had  not   adopted    the   security.      Han-  may  be  proceeded  against  by  rule,  w'ith 

com  V.  Allen,  2  Dick.  498,  ii.  his  sureties  as  codefendants  to  the  rule; 

2.  An  investment  of  trust  funds  in  and,  under  this  proceeding,  he  may  be 
the  corporate  stock  of  an  ordinary  busi-  ordered  to  return  the  funds  to  the 
ness  enterprise,  without  an  order  of  court,  where  they  will  remain  in  judi- 
tourt  authorizing  it,  "constitutes  a  well  cial  custody  till  the  order  be  obeyed 
recognized  violation  of  duty  on  the  part  relative  to  the  investment.  Dickinson 
of  the  trustee."     Tucker  v.    State,   72  t'.  Trout,  8  Bush  (Ky.)  441, 

Ind.  242,  citing  King  -v.  Talbot,  40  N.  5.  If  an  executor  should  invest  with- 

Y.  76;  Allen  v.  Gaillard,  i   S.  Car.  279;  out  being  ordered  to  do  so  by  the  court, 

13  Am,  Law  Reg.  (N.  S.)  201;  Hill  on  though  he  would  thus  incur  a  personal 

Trustees,  *369;     Perry   on    Trusts,    §§  risk,  he  would  not  be  held  to  have  made 

552-3.     Compare  Ferguson  v.  Epes,  77  a  breach  of  trust,  if  the  investmentwas 

Va.  499;  Sharpe  v.   Rockwood,   78  Va.  an  honest  and  judicious  one.     Statutes 

24.  are  not  all  imperative  that  investments 
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mand  nor  the  investment  made  in  compliance  with  it  will  hold 
good  if  the  statute  itself  was  violative  of  the  constitution.*  11- 
lustration  of  this  may  be  found  in  cases  of  investments  in  "Con- 
federate" bonds.  The  Supreme  Court  of  the  United  States  has 
repeatedly  and  emphatically  held  that  the  legislative  authoriza- 
tion of  investments  therein  was  unconstitutional,  and  gave.no 
valid  power  for  the  loaning  of  trust  funds  on  such  securities. 
Not  only  the  legislative  action,  but  the  orders  of  courts  pursuant 
thereto,  and  decisions  sustaining  it,  have  been  condemned  by  the 
supreme  court. ^ 

4.  Statutory  Regulation  of  Trust  Funds  Held  by  Public  Corporations 
as  Trustees — Funds  for  Special  Uses. — It  has  been  considered 
questionable  whether  public  corporations  can  be  directed  by  stat- 
ute in  their  management  of  trust  funds  devoted  to  special  uses 
which  are  neither  public  nor  charitable.  Doubtless  they  may  be 
with  regard  to  the  latter,  but  whether  a  fund  which  such  a  cor- 
poration has  been  empowered  to  employ  specifically  to  a  different 
use  may  be  directed  by  the  legislature,  queered  The  power  of  a 
legislature  to  change  the  control  of  a  charitable  -trust  from  one 
public  corporation  as  trustee  to  another,  does  not  affect  the  ques- 
tion.* 


shall  be  made  only  under  judicial  order. 
Smith  V.  Wilmington  Coal  Co.,  83  111. 
498;  Richardson -ZJ.  Knight,- 69  Me.  285. 

1.  An  order  of  court  directing  an  in- 
-vestment  pursuant  to  an  act  of  the  leg- 
islature will  not  justify  the  investment, 

>if  the  statute  itself  is  not  constitu- 
tional. Horn  V.  Lockhart,  17  Wall.  (U. 
S.)  570. 

2.  "Confederate"  Bonds. — "The  in- 
vestment in  bonds  of  the  confederate 
States  was  clearly  unlawful,  and  no  leg- 
islative act  or  judicial  decree  or  decision 
of  anj'  State  could  justify  it.  The  so- 
called  confederate  government  was  in 
no  sense  a  lawful  government,  but  was 
a  mere  government  of  force;  having  its 
origin  and  foundation  in  rebellion 
against  the  United  States.  The  notes 
and  bonds  issued  in  its  name  and  for  its 
support  had  no  legal  value  as  money  or 
property,  except  by  agreement  or  ac- 
ceptance of  parties  capable  of  contract- 
ing with  each  other,  and  can  never  be 
regarded  by  a  court  sitting  under  the 
authorit}'  of  the  United  States  as  securi- 
ties in  which  trust  funds  might  be  law- 
fully invested.  Thorington  v.  Smith,  8 
Wall.  (U.  S.)  i;  Head  v.  Starke, 
Chase's  Dec.  (U.  S.)  312;  Horn  v. 
Lockhart,  17  Wall.  (U.  S.)  570;  Con- 
federate Note  Case,  19  Wall.  (U.  S.) 
548;  Sprott  V.  United  States,  20  Wall. 
(U.S.)  459;  Fretz  t'.  Stover,  22   Wall. 


(U.  S.)  ig8;  Alexander  v.  Bryan,  no 
U.  S.  414."  Lamar  v.  Micon,  II2  U; 
S.  452,  476. 

For  a  list  of  decisions  on  "confeder- 
ate" securities  with  respect  to  trust 
investments,  see  Executors  and  Ad- 
ministrators, vol.  7,  p.  351. 

3.  Public  Corporations  as  Trustees. — 
Whether  the  legislature  can  control 
public  corporations  which  are  entrusted 
with  funds  for  specific  uses,  when  those 
uses  are  not  public  or  charitable,  "is 
left  in  doubt  by  the  cases."  Dillon's 
Man.  Corp.  (3rd  ed.),  §  80. 

4.  It  was  held  to  be  competent  for  the 
legislature  of  Pennsylvania  to  take 
from  Philadelphia  the  administration  of 
charitable  trusts  under  the  Will  of 
Stephen  Girard,  and  those  of  others, 
and  give  it  to  a  board  called  "Directors 
of  City  Trusts."  Philadelphia  v.  Fox, 
64  Pa.  St.  169. 

"A  municipal  corporation  may  be  a 
trustee,  under  the  grant  or  will  of  an 
individual  or  of  a  private  corporation, 
but  only,  as  it  seems,  for  public  pur- 
poses germane  to  its  objects."  Shars- 
wooD,  J.,  in  Phila.  f .  Fox,  64  Pa.  St. 
169,  citing  The  Mayor  v.  Elliott,  3 
Rawle  (Pa.)  170;  Cresson's  Appeal,  30 
Pa.  St.  437;  Vidal  v.  Mayor  (Girard's 
Exrs.),  2  How.  (U.S.)  127, 189;  Jones  v. 
Habersham,  107  U.  S.  174.  Comfare 
Mayor  v.  Gloucester,  i  H.  L.  Cas.  285. 
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It  has  been  held  that  a  municipal  corporation  can  be  a  trustee 
only  for  public  purposes.^ 

(2)  Diversion  of  Trust  Funds. — Whether  such  a  public  cor- 
poration may  be  charged  with  trust  funds  for  other  than  public 
or  charitable  uses  or  not,  it  has  been  frequently  decided  that  it 
cannot  divert  such  funds  to  uses  other  than  those  designed  when 
the  trust  was  conferred.^ 

(3)  Legislative  Decision  Between  Totvns  Claiming  Trusteeship. 
— Though  the  legislature,  under  constitutional  restraint,  may  be 
of  limited  power  to  control  all  trusts  held  by  public  corporations, 
yet  it  was  held  competent  for  such  body  to  determine  which  of 
two  town  corporations,  formed  from  one  which  had  held  a  trust, 
should  succeed  to  the  trusteeship,  or  which  was  the  original  cor- 
poration, and  how  it  should  administer  the  trust  for  both.^ 


1.  It  cannot,  as  the  trustee  of  a 
charity,  claim  a  vested  right  and  pre- 
vent the  State  from  changing  it  as  the 
public  interests  maj'  demand.  Mont- 
pelier  v.  East  Montpelier,  29  Vt.  21; 
Girardt;.  Philadelphia,  7  Wall.  (U.  S.) 
14;  Perin  v.  Carey,  24  How.  (U.  S.) 
465;  McDonough  Will  Case,  15  How. 
(U.  S.)  367; 

If  in  accord  with  proper  corporation 
purposes,  a  trust  for  charitable  objects 
may  be  held  and  administered  by  a  city 
or  other  public  corporation,  though  not 
expressly  authorized  by  charter  so  to  do. 
McDonough  v.  Murdock,  15  How.  (U. 
S.)  367;  Perin  v.  Carey,  24  How.  (U. 
S.)  4^5;  Lawrence  County  v.  Leonard, 
34  Leg.  Int.  (Pa.)  104;  Barnum  v.  Bal- 
timore, 62  Md.  275;  s.  c,  6  Am.  &  Eng. 
Corp.  Cas.  203.  Compare  Mason  v.  \ 
Church,  27  N.  J.  Eq,  47. 

Cities  and  like  corporations  may  be 
trustees  for  funds  given  for  corporate 
purposes  which  have  been  considered 
charitable,  or  which  are  governed  in 
some  respects  as  charitable  uses,  such 
as  donations  for  public  buildings,  main- 
tenance of  a  fire  department,  building 
or  maintaining  water  works,  making 
public  improvements,  sustaining  the  in- 
hibition of  distilling  and  selling  spirit- 
uous liquors,  for  the  payment  of  debts, 
and  for  public  institutions.  Coggeshall 
V.  Pelton,  7  Jjohns.  Ch.  (N.  Y.)  292; 
Humane  Fire  Co.'s  Appeal,  88  Pa.  St. 
389;  Thomas  v.  EUmaker,  i  Pars.  Sel. 
Cas.  (Pa.)  98;  Bethlehem  v.  Persever- 
ance Fire  Co.,  81  Pa.  St.  445;  Jones  v. 
Williams,  Amb.  651;  Howse  v.  Chap- 
man, 4  Ves.  542;  Attorney  General  r<. 
Heelis,  2  Sim.  &  S.  67;  Haines  v.  Al- 
len, 78  Ind.  100;  Dickson  v.  United 
States,  125  Mass.  311;   Newland  v.  At- 


torney General,  3  Mer.  684;  Ashton  v. 
Langdale,  4  Eng.  Law  &  Eq.  139; 
United  States  ti .  Fox,  94  U.  S.  315; 
Beaumont  -v.  Olivevia,  L.  R.,  6  Eq.  534; 
British  Museum  v.  White,  2  Sim.  &  S. 
594;  Town  of  Hamden  v.  Rice,  24  Ct. 
350;  Cresson's  Appeal,  30  Pa.  St.  437. 

2.  It  seems  well  settled  that  a  city  or 
other  municipal  trustee  cannot  apply 
trust  funds  otherwise  than  for  the  trust 
purpose  with  which  it  is  charged. 
Trustees  v.  Bradbury,  2  Fairf  (11  Me.) 
118;  Poultney  v.  Wells,  i  Aik.  (Vt.) 
180;  Montpelier  v.  E.  Montpelier,  27 
Vt.  704,  &  29  Vt.  12;  White  V.  Fuller, 
39  Vt.  193;  Harrison  v  Bridgeton,  16 
Mass.  16;  Plymouth  v.  Jackson,  15  Pa. 
St.  44;  Daniel  v.  Memphis,  11  Humph. 
(Tenn.)  582;  Aberdeen  v.  Saunderson,  8 
S.  &  M.  (Miss.)  670;  Holland  v.  San 
Francisco,  7  Cal.  361;  Chambers  v.  St. 
Louis',  29  Mo.  543. 

3.  It  was  held  that,  upon  the  division 
of  a  town  holding  a  trust,  the  legisla- 
ture could  decide  which  new  corpora- 
tion should  hold  the  trust  for  the  benefit 
of  the  inhabitants  of  both.  North  Yar- 
mouth V.  Skillings,  45  Me.  133.  See 
Trustees  etc.  v.  Bradbury,  .11  Me.  iiS; 
Norris  v.  Abingdon  Academy,  7  Gill  i£ 
J.  (Md.)  7;  Bass  v.  Fontleroy,  11  Tex. 
698;  Louisville  v.  University,  15  B. 
Mon.  (Ky.)  642. 

But  in  Ne-w  Hampshire^  it  was  held 
that  a  new  town,  made  by  division  of  a 
town  previously  existing  and  holding  a 
trust,  was  not  entitled  to  anj'  portion  of 
the  trust  fund;  th'at  it  was  incompetent 
for  the  legislature  to  direct  a  different 
distribution  from  that  directed  by  the 
donor  of  the  fund  to  the  original  cor- 
poration.   Greenville  v.   Mason,  53  N. 
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in.  IMVESTMENTS  AS  AFFECTED  BY  PROVISIONS  IN  THE  TBUST  IN- 
STBTJMENT — 1.  When  the  Instruction  Is  Positive — (i)  Strict  Construc- 
tion.— When  the  instrument  leaves  the  trustee  no  discretion,  but 
specifies  precisely  what  security  shall  be  selected,  he  is  bound  to 
obey  implicitly.  It  must,  however,  be  such  direction  as  is  con- 
sonant with  law  and  practicable.* 

(2)  Directions  as  to  the  Amount  to  be  Invested. — If  a  stated  sum 
is  directed  to  be  invested  in  a  particular  security,  the  trustee  can- 
not invest  a  greater  amount  therein,  unless  there  is  no  direction 
as  to  a  remaining  portion  of  .the  trust  fund.  In  such  case,  if  the 
security  is  such  as  the  courts  generally  approve,  he  may  invest 
more  in  it.^ 

(3)  Restrictions. — Not  only  in  respect  to  the  amount  designated 
in  the  instrument,  but  in  all  other  matters  lawfully  enjoined,  he 
must  comply  with  the  instructions.  He  cannot  depart  from  the 
letter  and  spirit  of  the  directions  so  far  as  to  loan  on  a  note  when 
a  bond  is  required  ;  to  substitute  his  own  judgment  for  that  of 
another  person  named  in  the  trust  instrument  as  the  one  to  select 
the  security  ;  to  loan  to  a  less  number  of  persons  than  the  instru- 
ment requires  as  obligors,  and  the  like.  At  the  same  time  he 
must  take  his  instructions  with  the  law,  and  not  do  an  illegal 
thing  under  color  of  the  letter  of  his  instructions.* 

(4)  General  and  Special  Instructions. — A  trustee  cannot  loan  on 
a  mortgage  of  real  estate  as  security,  when  instructed  to  invest 
in  the  public  funds.*  When  a  will  is  the  instrument,  there  may 
be  general  powers  conferred  so  as  to  justify  an  executor  in  dis- 
regarding clauses  of  the  will  designating  a  particular  investment ; 
the  general  powers  may  give  him  discretion,  though  the  spirit  of 
the  instructions  as  a  whole  cannot  be  disregarded.^     Instructed 

1.  strict  Construction  of  the  Invest-  Nor  on  foreign  railroad  bonds,  though 
ment. — Courts  will  hold  trustees  to  the  authorized  to  invest  in  foreign  bonds  or 
exact  obedience  of  the  directions  in  the  stocks.  In  re  Langdale's  Settlement, 
instrumept.  Ackerman  v.  Emott,  4  L.  R.,  19  Eq.  39.  Nor  without  the  ap- 
Barb.  (N.  Y.)  626;  King  t;.  Talbott,  40  -proval  of  a  person  designated  in  the 
N.  Y.  76;  Burrill  v.  Shiel,  2  Barb.  (N.  instrument,  on  whose  judgment  the  loan 
Y.)  457;  Wood  V.  Wood,  5  Paige  (N.  is  directed  to  be  made.  Mclntn-e  v. 
Y.)  596;  Womack  n.  Austin,  I  S.  Car.  Zanesville,  17  Ohio  St.  352.  Nor, in 
421;  Sanders  T).  Rogers,  I  S.  Car.  452;  other  than  freehold  securit_>',  when  the 
Banister  v.  McKenzie,  6  Munf.  (Va.)  instrument  confines  the  direction  to 
447;  Gilbert  v.  Welsch,  75  Ind.  557;  that.  Wjatt  v.  Wallace,  8  Jur.  117. 
Bromley  v.  Kelly,  39  L.  J.  Ch.  274;  Nor  can  the  loan  be  made  to  two  per- 
Morttmore  v,  Mortimore,  4  De  G.  &  J.  sons  only,  when  the  instrument  requires 
472;  Harris  v.  Harris,  29  Beav.  107;  three.  Earlom  ij.  Saunders,  Amb.  340; 
Smyth  V.  Burns,  25  Miss.  422;  Kenzie  v.  Hereford  ii.  Ravenhill,  5  Beav.  51. 
Anderson,  2  Woods  (U.  S.)  357.  4.  Direction  in  the  instAiment  to  in- 

2.  They  must  not  invest  more  money  vest  in  public  funds  precludes  loans 
in  a  security  designated  in  the  instru-  upon  real  estate  mortgages.  This  is 
ment  than  the  sum  therein  specified,  if  true  in  £nffland,vrheTe thelaiter  securi- 
the  security  is  not  such  as  would  be  /leld  ties  are  allowable  now  under  statute, 
proper  in  the  absence  of  such  direction.  The  instrument  governs.  Waring  ». 
Payne  ti   Collier,  i  Ves.  Jr.  170.  Waring,  3  Jr.  Ch.  331;  Pride  v.  Fooks, 

3.  Directed    to   loan  on   bond,    they  2  Beav.  430. 

cannot  loan  on  a  mere  promissory  note.        5.  "Power  under  a  will  td  change  in- 
Grecnwood  v.  Wakefield,   i    Beav.  576.    vestments,    etc.,     may     control    other 
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to  invest  in  real  estate,  he  was  held  justifiable  in  purchasing  with 
it  a  right  of  dower.  ^ 

Though,  as  a  general  rule,  a  trustee  must  make  his  investment 
within  the  State,  he  was  sustained  in  purchasing  a  dwelling  else- 
where to  accommodate  the  beneficiary  residing  there,  though  the 
trust  instrument  merely  instructed  him  to  invest  in  a  dwelling 
house.^ 

2.  When  the  Instruction  Leaves  Discretion  in  the  Trustee — (i)  Al- 
ternate Direction. — TJnder  the  strict  rule  which  formerly  pre- 
vailed in  England,  it  was  held  that  where  the  trust  instrument 
instructed  the  trustee'  to  invest  in  public  funds  or  other  good 
securities,  he  yet  could  not  legally  invest  in  south  sea  stock.* 
Trustees,  however,  in  England,  have  not  been  invariably  held  for 
losses  upon  investments  made  in  that  stock  when  they  have  acted 
honestly  and  within  the  line  of  duty ;  and  it  is  not  the  rule  in 
the  United  States^  to  \\.o\(\  trustees  liable  for  stock  investments 
generally  considered  good,  when  they  have  such  discretion  given 
them. 

When  the  alternation   in  the   instrument  was  "  real  estate  or 


clauses  directing  a  particular  invest- 
ment, under  appropriate  circumstances." 
See  Stephens  v.  Milnor,  24  N.  J.  Eq. 
358;  Pleasant's  Appeal,  77  Pa.  St.  356. 
Schouler's  Ex.  &  Adms.,  §  335,  ». 

1.  Purchasing  Real  Estate. — A  trustee 
was  directed  to  invest  in  productive- real 
estate,  and  it  was  held  that  he  might 
purchase  dwellings,  and  even  a  right  of 
dower,  in  executing  his  trust.  Parsons 
V.  Winslow,  16  Mass.  361 ;  Amory  v. 
Green,  13  Allen  (Mass.)  413.     ' 

And  to  prevent  loss  a  trustee  may 
buy  real  estate  with  trust  money. 
Royer's  Appeal,  11  Pa.  St.  36;  Billing- 
ton's  Appeal,  3  Rawle  (Pa.)  55;  Bon- 
sall's  Appeal,  i  Rawle  (Pa.)  263. 
Compare  Oeslager  v.  Fisher,  2  Pa.  St. 
467. 

2.  And,  under  direction  to  invest  in  a 
dwelling  house,  the  trustee  was  held  to 
have  done  his  duty  when  he  bought  one 
in  a  foreign  jurisdiction  where  the  bene- 
ficiary was  residing.  Amory  -'.  Green, 
13  Allen  (Mass.)  413.  See  Denton  v. 
Sanford,  103  N.  Y.  607. 

The  general  rule  is  that  the  trustee 
must  invest  within  the  State.  Ormis- 
ton  V.  Olcott,  84  N.  Y.  339. 

3.  Bant  Stock,  etc  — The  trust  instru- 
ment required  investment  in  govern- 
ment funds  or  other  good  securities. 
The  trustee  invested  in  South  Sea 
stock.  There  was  a  loss,  and  the  court 
held  him  responsible,  saying  that  neither 
South  Sea  stock  nor  bank  stock  could 

•be  considered  good  security,  since  it  de- 


pended upon  the  management  of  the 
governor  and  directors,  and  the  capital 
might  be  altogether  lost.  TraiFord  z' 
Boehm,  3  Atk.  440,  444.  Such  strict- 
ness would  not  be  held  now  in  this 
country,  nor  even  in  England,  when 
the  trust  instrument  uses  such  alternate 
expressions  as  above  noted. 

4.  Even  Lord  HARDwicKE,who  ren- 
dered the  above  decision,  had  previously 
held  a  trustee  harmless  for  loss  on  South 
Sea  stock,  and  had  said:  "To  compel 
trustees  to  make  up  a  deficiency  not 
owing  to  their  wilful  default,  is  the 
hardest  demand  that  can  be  made  in  a 
court  of  equity."  Jackson  v.  Jackson,  i 
Atk.  (Eng.)  513;  s.  c,  West  Ch.  (Eng.) 

31- 

"Suppose  a  trustee,  having  in  his 
hands  a  considerable  sum  of  money, 
places  it  out  in  the  funds,  which  after- 
wards sink  in  their  value,  or  on  a  secu- 
rity at  the  time  apparently  good  which 
afterwards  turns  out  not  to  be  so,  for  the 
benefit  of  the  cestui  que  trust,  was 
there  ever  an  instance  of  the  trustee's 
being  made  to  answer  the  actual  sum 
so  placed  out.'  I  answer,  No.  If  there 
is  no  mala  fides,  nothing  wilful  in  the 
conduct  of  the  trustee,  the  court  will 
always  favor  him."  Lord  Hardwicke, 
in  Knight  v.  Plymouth,  3  Atk.  (Eng.) 
4S0;  s;  c,  I  Dickens  120-7,  relied  upon 
by  him  in  Rx  parte  Belchier,  Ambler 
218,  219;  s.  u.,  I  Kenyon38,  47.  Above 
cases  cited  are  quoted  by  Mr.  Justice 
Gray   in   Lamar  v.  Micon,  112  U.  S. 
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other  security,"  an  English  court  held  that  the  investment  should 
be  in  real  estate.^ 

(2)  General  Directions — How  Qualified  by  Law. — Unrestricted 
instruction  in  the  instrument  to  employ  the  trust  fund  was  held 
to  justify  the  trustee  in  employing  it  in  business  ;*  but  where  a 
loan  -was  evidently  contemplated,  though  the  terms  were  vague, 
the  ruling  was  against  the  use  of  a  trust  fund  in  that  way.^ 

Personal  securities  are  not  favored  by  the  English  courts,  even 
where  general  discretion  is  given  by  the  trustee.  Courts  there 
will  construe  the  instrument  strictly  in  the  interest  of  the  public 
and  the  cestui  que  trust,  and  require  unmistakable  authorization 
to  justify  investment  in  such  securities.* 

Though  the  discretion  given  plainly  leaves  the  trustee  free  to 
loan  on  such  securities,  the  law  will  not  hold  him  harmless  if  he 
he  has  loaned  to  accommodate  a  fellow  trustee  or  a  relative,  and 
the  loan  has  resulted  in  loss.  Having  the  good  of  another, 
rather  than  that  of  the  cestui  que  trust  in  view,  he  could  not  be 
said  to  have  acted  in  perfectly  good  faith. ^ 

(3)  Directions  to  Employ  Funds  in  Trade,  etc. — When  the  intent 
is  clear  and  the  authorization  definite,  the  trustee  may  and  should 
obey  the  instrument ;  should  invest  in  personal  an  d  not  real  se- 
curities, when  thus  required ;  should  employ  the  fund  in  trade- 
(though  his  own  judgment  might  not  approve)  when  thus  directed 
to  do  so.  But  though  he  be  an  executor  positively  directed 
by   the   will   he   executes   to   continue  the   testator's    business,. 

452.  The  rule  was  afterwards  more  4.  "If  trustees  have  a  discretion  as  to- 
strict  in  England,  till  modified  by  the  kind  of  investments,  it  is  not  sound 
statute.  discretion  to  invest  in   personal  securi-   , 

1.  Construction  of  Alternate  or  In-  ties."  Perr^'  on  Trusts,  §  453. 
definite  Directions — Ground  Kents,  Land.  General  authoritj'  to  a  trustee  leav- 
— It  was  held  that  when  the  instrument  ing  him  to  his  discretion,  when  not 
authorized  investment  in  ground  rents,  couched  in  definite  terras,  will  not  jus- 
redeemable  ground  rents  were  included,  tify  him  in  lending  trust  funds  on  per- 
Ex  farte  Huff,  2  Pa.  St.  227.  When  sonal  security.  .Wynne  v.  Warren,  2 
the  investment  was  directed  to  be  in  Heisk.  (Tenn.)  ii8;  Pocock  v.  Red- 
real  estate  or  other  security,  the  court  dington,  5  Ves.  799;  Wilkes  v.  Steward,. 
held  that  the  true  intent  was  to  invest  G.  Coop.  6;  Mills  ».  Osborne,  7  Sim. 
in  land,  and  that  other  security  was  not  30. 

allowable,  if  this  could  be  done  to  ad-  The  authorization  should   be  specific 

vantage.  Earlom  v.  Saunders,  Amb.  340.  and  in  due   form,   when    a   wife   gives 

2.  Discretion  Given  in  the  Instrument,  written  consent  that  trust  funds  be- 
— When  the  trustee  is  directed  to  em-  longing  to  her  may  be  loaned  to  her 
ploy  the  fund,  without  any  specification  husband.  Cocker  v.  Quayle,  i  R.  & 
as  to  the  security,  the  court  thought  M.  535;  Pickard  v.  Anderson,  L.  R., 
that  he  might  employ  it  in  trade,  in  the  13  Eq.  608. 

particular  case,  without  incurring  lia-  5.  Authority,   in   the   instrument,   to 

bility.     Dickinson    v.    Player,    C.     P.  loan  a  personal  security,  will  not  shield 

Coop.  178.  the  trustee  from  loss  if  he  has  loaned 

3.  When  the  direction  is  to  put  the  with  the  object  of  accommodating  one 
money  at  interest  or  "other  way  of  im-  of  his  kinsmen;  or,  where  there  are  co- 
provement,"  it  was  held  not  sufficient  trustees,  if  they  have  loaned  to  one  of 
to  justify  the  trustee  in  embarking  in  themselves  for  such  purpose.  De  Jar- 
business  with  it.  Cock  v.  Goodfellow,  nette  v.  De  Jarnette,  41  Ala.  70S; 
10  Mod.  489.                                   '  Langston    v.    Ollivant,   G.   Coop.  33;. 
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he  must  not  use  more  of  the  funds  than   are  necessary,  nor  pro- 
long the  business  beyond  reasonable  time.* 

(4)  Investment  in  Stocks  Approved. — Under  instrumental  au- 
thorization to  invest  in  public  funds  or  good,  remunerative 
stock,  with  full  discretion,  the  executor  of  the  will  which  thus 
empowered  him  chose  insurance  and  manufacturing  companies 
stock,  and  the  court  approved,  taking  into  consideration  the 
productiveness  of  the  investments  as  well  as  their  ^afety.^ 

Such  directions  by  a  decedent  must  be  in  his  will,  or  at  least  m 
writing,  to  justify  a  trustee  or  executor  in  following  them.^ 

(5)  Indefinite  Instruction, — When  the  directiori  merely  requires 
"good  and  sufficient  security,"  and  there  is  no  statutory  designa- 
tion of  securities,  the  trustee  should  apply  to  the  court  for  an 
order;  so  held  in  England,  and  also  in  this  country  in  some  in- 
stances.* 

IV.  Liabilities  of  Teustees — 1.  For  Delay  in  Investing — (i) 
When  Investments  Should  be  Made. — The  rule  of  law  is  that  the 
trustee  should  invest  within  reasonable  time.  If  the  time  is  fixed 
by  statute  .or  the  trust  instrument,  he  must  comply  with  the  re- 


Forbes  V.  Ross,  2  Cox  113;  Cock  V. 
Goodfellow,  10  Mod.  489;  Stickney  v. 
Sewell,  I  M.  &  Cr.  814;  Fitzgerald  -u. 
Pringle,  2  Moll.  534;  Francis  v.  Francis, 
5DeG.,  M.  &G.  108. 

1.  If  the  instrument  is  a  will,  and  the 
testator  has  directed  the  executor  to 
continue  an  established  business  for  a. 
reasonable  time,  the  latter  may  do  so 
without  incurring  liability  to  distribu- 
tees for  losses.  Paddon  v.  Richardson, 
7  De  G.,  M.  &  G.  563.  In  such  case, 
however,  only  the  money  already  em- 
ployed in  the  business  can  be  u.sed — no 
new  investment,  it  was  held.  McNeille 
V.  Acton,  4  DeG.,  M.  &.  G.  744. 

2.  When  the  instrument  was  a  will 
directing  the  trustee,'  to  invest  with  good 
security,  "in  safe  and  productive  stock, 
either  in  the  public  funds,  bank  shares 
or  other  stock,  according  to  their  best 
judgment  and  discretion,  hereby  en- 
joining on  them  particular  care  and  at- 
tention in  the  choice  of  funds,  and  in 
the  punctual  collection  of  the  dividends, 
interest  and  profits  thereof,  and  author- 
izing them  to  sell  out,  reinvest  and 
change  the  said  loans  and  stocks  from 
time  to  time,  as  the  safety  and  interest 
of  the  said  trust  fund  may,  in  their 
judgment,  require,"  the  court  held 
investment  in  incorporated  insurance 
and  manufacturing  companies  to  be 
proper.  It  broadly  laid  down  this  rule: 
"All  that  can  be  required  of  a  trustee 
to  invest  is  that  he  shall  conduct  him- 
self   faithfully   and    exercise  a  sound 


discretion.  He  is  to  observe  how  men 
of  prudence,  discretion  and  intelligence 
manage  their  own  affairs,  not  in  regard 
to  speculation  but  in  regard  to  the  per- 
manent disposition  of  their  funds,  con- 
sidering the  probable  income,  as  well  as 
the  probable  safety  of  the  capital  to  be 
invested."  Harvard  College  v.  Amory, 
9  Pick.  (Mass.)  446.  And  this  is  the 
rule  at  present  in  Massachusetts. 
Brown  v.  French,  125  Mass.  410; 
Bowker  v.  Pierce,  130  Mass.  262. 

3.  Unwritten  directions  made  hy  the 
decedent  will  not  warrant  an  executor 
or  administrator  to  divert  trust  funds. 
Malone  v.  Kelley,  54  Ala.  532. 

Specific  legacies  already  invested 
with  security,  need  not  be  disturbed  by 
the  executor.  Ward  v.  Kitchen,  30  N. 
J.  Eq.  31. 

4.  "Good  and  SufBcient  Security." — 
When  the  trust  instrument  directs  that 
the  fund  be  invested  in  "good  and 
sufficient  security"  (a  phrase  often  era- 
ployed),  it  is  the  duty  of  the  trustee 
to  select  such  security  as  the  statutes 
recognize  as  such;  or,  in  the  absence  of 
statutory  direction,  to  apply  to  the  court 
for  designation.  If  he  act  at  discretion, 
the  court  will  judge  whether  his  selec- 
tion of  security  was  proper.  Nance  v. 
Nance,  i  S.  Car.  209;  Womack  x".  Aus- 
tin, I  S.  Car.  421 ;  McCall  v.  Peachy,  3 
Munf.  (Va.)  288;  Trustees  v.  Clay,  2  B. 
Hon.  (Ky.)  385;  Traflford  v.  Boehm,  3 
Atk.  440;  Ryder  v.  Bickerton,  3  Swans. 
80, «.;  Booth  V.  Booth,  i  Beav.  125,  De 
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quirement,  or  the  onus  is  upon  him  to  show  why  not.  When 
there  is  time  thus  fixed,  the  courts  will  determine  what  time  is 
reasonable.* 

He  must,  within  reasonable  time,  withdraw  funds  already  in- 
vested if  the  law  requires  a  different  security  for  trust  funds  than 
that  which  the  testator  took  when  he  invested  them  as  his  own, 
and  he  must  reinvest  with  proper  security  without  unnecessary 
delay.^ 

(2)  What  Is  Reasonable  Time. — Reasonable  time  may  be  more 
or  less  extended,  according  to  the  duty  required  and  the  difficulty 
of  investing  to  the  best  advantage.  A  year  was  not  deemed  un- 
reasonable when  the  investment  was  to  be  in  real  estate.*  An 
executor  held  trust  funds  a  year  before  buying  United  States 
stock  without  incurring  the  disapproval  of  the  court.*  Half,  and 
even  one  fourth  of  that  time  have  been  held  sufficient — the 
character  of  the  investment  and  the  circumstances  being  always 
considered.  And  sometimes  immediate  investment  will  be  re- 
quired, any  delay  being  unreasonable.^ 

(3)  Interest  During  Delay. — The  beneficiary  of  the  trust  is  not 
to  lose  by  reason  of  the  trustee's  failure  to  invest  at  the  proper 
time.  If_  it  is  the  trustee's  fault  that  the  fund  is  not  productive, 
he  must  repair  it  by  paying  legal  interest  for  the  time  unneces- 
sarily delayed.  The  rule  is  that  he  is  liable  to  be  made  to  pay 
simple  interest.® 


Manneville   v.  Crompton,    i   V.   &   B. 

259- 

1.  Time  of  Investment. — When  no 
time  is  sj)ecified,  the  courts  will  adjudge 
what  is  a  reasonable  period  within 
which  trust  funds  should  be  invested, 
Johnson  v.  Newton,  11  Hare  160;  Parry 
T.  Warrington,  6  Mad.  155. 

2.  And  an  executor  must  invest  trust 
funds  within  reasonable  time,  though 
they  have  been  invested  by  the  testator 
himself  in  securities  other  than  those 
designated  by  law  for  the  investment  of 
trust  funds.  He  must  convert-  them 
into  proper  securities  without  unrea- 
sonable delay.  Fray's  Appeal,  34  Pa. 
St.  100;  Hemphill's  Appeal,  18  Pa.  St. 
303.  Compare  Smith  7>.  Smith,  4  Johns. 
Ch.  (N.  Y.)  283. 

3.  Within  One  Year.  —  Courts  will 
judge  as  to  the  reasonableness  of  the 
time  taken  to  select  and  effectuate  a 
proper  investment.  A  year  may  not 
be  too  long  for  finding  and  buying 
suitable  land,  and  examining  and  decid- 
ing upon  the  title,  etc.  Johnson  v. 
Newton,  11  Hare.  160;  Parry  v.  War- 
rington, 6  Mad.  15s;  Wyatt  v.  Wallis,  i 
Coop.  154,  n. 

4.  An  executor,  charged  to  invest  in 
stock  of  the  United  States,  delayed  a 


year,  and  was  not  deemed  derelict  in 
his  duty.  Cogswell  v.  Cogswell.  2  Edw. 
Ch.  (N.  Y.)23i. 

5.  Six  Months  or  Less.— As  "reasona- 
ble time"  depends  on  the  character  of 
the  directed  investment,  and  the  circum- 
stances of  each  particular  case,  =ix 
months  may  be  long.eliough ;  there  may 
be  sufficient,  and  immediace  action  may 
be  necessary  to  avoid  liability  on  the 
part  of  the  trustee.  Armstrong  -j. 
Walkup,  12  Gratt.  (Va.)  60S;  Hooper 
•J.  Roysler,  i  Munf  iVa.)  iig;  Barney 
V.  Saunders,  16  How.  (U.  S.;  543;  Frey 
V.  Frey,  2  C.  E.  Green  (17  N.  J.  Eq.) 
71,  Dunscomb  v.  Dunscomb,  i  Johns. 
Ch.  (N.  Y  )  50S;  Manning  i'.  Manning, 
I  Johns.  Ch.  (N.  Y.)  1^27;  Warrell's 
Appeal,  23  Pa.  St.  44;  Merrick's  Es- 
tate, 2  Ashm    I, Pa.)  485. 

6  Interest  Charged. — If  no  invest- 
ment be  made  within  such  time  as  the 
court  deems  reasonable,  the  trustee  will 
be  charged  with  simple  interest  for  the 
time  he  needlessly  withholds  the  trust 
fund  from  investment.  Barney  u. 
Saunders,  i6  How.  ^U.  S.)  535;  Duns- 
comb V.  Dunscomb,  i  Johns.  Ch.  (N. 
Y,)  508;  Forbes  ik  Ross,  2  Cox  ii_v 
Hughes  V.  Empson,  22  Beav.  181;  John- 
son V.  Prendergast,  28  Beav.  480;  Flan- 
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(4)  Reparation  for  Losses. — He  is  also  liable  for  any  losses  that 
may  have  been  caused  by  failure  to  invest,  when  he  can  show  no 
good  reason  for  his  neglect,  when  the  procrastination  was  inten- 
tional, when  his  tardiness  is  attributable  to  his  want  of  busi- 
ness energy,  or  from  an  indifference  akin  to  bad  faith.* 

2.  For  Commingling  Trust  Funds  with  His  Own  by  Trustee — (i) 
£y  Commingling  the  Funds  in  Any  Way. — Whatever  the  way  in 
■which  the  funds  are  intermixed,  whether  by  the  trustee's  deposit- 
ing them  with  his  personal  money  in  bank,  purchasing  property 
partly  for  himself  and  partly  for  the  cestui  que  trust  without  any 
designation  of  the  interest  of  either,  keeping  his  accounts  so  as 
to  confound  his  own  with  the  money  held  in  trust,  or  creating 
■confusion  of  interests  in  any  one  of  many  conceivable  ways, 
he  becomes  responsible  for  not  only  the  interest  which  the 
trust  funds  would  have  yielded  if  separately  invested,  but  also 
for  all  losses  which  the  intermingling  ftiay  have  caused.* 

(2)  By  Using  Trust  Funds  in  His  Own  Business. — More  repre- 
hensible still  is  the  trustee's  employing  trust  funds  in  his  private 
business.  He  has  no  right  to  subject  them  to  the  fluctuations  of 
trade,  though  confidently  believing  in  his  own  judgment  and 
honest  intent.  His  duty  is  to  invest  them,  and  borrowing  them 
himself  is  not  complying  with  this  duty.  He  thus  not  only 
jeopardizes  the  sacred  trust  which  he  has  assumed,  but,  even  if  suc- 


agan  v.  Nolan,  i  Moll.  85;  Moyle  v. 
Movie,  2  R.  &  M.  710;  Johnson  v. 
Newton,  11  Hare  160;  Cogswell  v. 
Cogswell,  2  Edw.  Ch.  (N..Y.)  231; 
Williamson  v.  Williamson,  6  Paige  (N. 
Y.)  298;  Mimose  v.  Cox,  5  Johns.  Ch. 
(N.  Y.)  441;  Carter  v.  Cutting,  5  Munf. 
(Va.)  223. 

1.  Interest  and  Loss. — If  the  trustee 
fails  to  invest  within  reasonable  time, 
he  is  chargeable  with  interest  and  liable 
for  losses  attributable  to  his  neglect. 
Garnisst;.  Gardner,  i  Edw.  Ch.  (N.  Y.) 
128;  Schieflfelin  v.  Stewart,  i  Johns. 
Ch.(N.  Y.)  620;  Chase  tj.  Lockerman,  1 1 
G.  &  J.  (Md.)  185;  Lomax  v.  Pendleton, 
3  Call.  (Va.)  538;  Lyse  v.  Kingdom,  i 
Call.  (Va.)  i84;,Bates  v.  Scales,  12  Ves. 
402;  Ryder  -v.  Bickerton,  3  Swanst.  80; 
Trafford  v.  Boehm,  3  Atk.  440;  Handh' 
■V.  Snodgrass,  9  Leigh  (V a.)  484;  Shipp 
V.  Hettrick,  63  N.  Car.  329;  Owen  v. 
Peebles,  42  Ala.  338;  In  re  Thorp, 
Davies  (U.  S.)  290;  Aston's  Estate,  5 
Whart.  (Pa.)  228;  Clough  v.  Bond,  3 
M.  &  Cr.  (Eng.)  496;  Byrchallt).  Brad- 
ford, 6  Mad.  235;  Johnson  v.  Newton, 
II  Hare  (Eng.)  160;  Phillipson  v. 
Gatty,  7  Hare  516;  Challen  v.  Ship- 
pam,  4  Hare  555;  Watts  v.  Girdlestone, 
^Beav.  188;  Matthews  i'.  Brice,  6Beav. 
369;   Byrne  v.  Norcott,  13   Beav.  336; 


Robinson  v.  Robinson,  i  De  G.,  M.  & 
G.  256;  Fletcher  v.  Walker,  3  Mad.  73; 
Massey  v.  Banner,  4  Mad.  419;  Mc- 
Donnell V.  Harding,  7  Sim.  178;  Munch 
V.  Cockerell,  9  Sim.  115;  Lowry  r;.  Ful- 
ton, 9  Sim.  iin;  Moyle  v.  Moyle,  2  R. 
&M.  701. 

2.  Commingling  Trust  and  Private 
Funds. — Liability  for  interest  and  loss. 
Robinett's  Appeal,  36  Pa.  St.  174;  Gil- 
bert's Appeal,  78  Pa.  St.  266;  Dyott's 
Estate,  2  W.  &  S.  (Pa.)  557,  565;  Mer- 
rick's Estate,  2  Ash.  (Pa.)  485; 
Com.  V.  McAlister,  28  Pa.  St.  480;  In 
re  Thorp,  Davies  (U.  S.)  290;  Mc- 
Kenzie  v.  Anderson,  2  Woods  (U.  S.) 
357;  Munford  v.  Murray,  6  Johns.  Ch. 
(N.  Y.)  i;  Spear  w.  Tinkham,  2  Barb. 
(N.  Y.)  2x1;  De  Peyster  v.  Clarkson,  2 
Wend.  (N.  Y.)  77;  Case  v.  Abeel,  i 
Paige  (N.  Y.)  393;  Kellett  v.  Rathbun, 
4  Paige  (N.  Y.)  102;  Garniss  v.  Gard- 
ner, I  Edw.  Ch.  (N.  Y.)  128;  Beverleys 
V.  Miller,  6  Munf  (Va.)  99;  Leake's 
Executors  v.  Leake,  75  Va.  794;  Peyton 
V.  Smith,  2  Dev.  &  Bat.  Eq.  (N.  Car.) 
325;  Kerr  v.  Laird,  27  Miss.  544;  State 
V.  Cheston,  51  Md.352;  Diffenderflfer  i<. 
Winder,  3  Gill  &  J.  (Md.)  311;  Jameson 
V.  Shelby,  2  Humph.  (Tenn.)  19S; 
Henderson  v.  Henderson,  58  Ala.  582; 
Kirkman  v'.  Benham,  28  Ala.  501;   Dit- 
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cessful  in  his  ventures,  he  puts  a  temptation  in  his  own  way.  The 
law  does  not  tolerate  such  dispositions  of  trust  funds,  but  holds 
the  trustee  liable  for  all  the  damages  which  his  illegal  course 
may  cause.* 

3.  For  Holding  Trust  Property  in  His  Own  Name — (i)  By  Taking- 
Mortgage  in  the  Trustee's  Own  Name. — It  is  held  to  be  a  mingling 
of  trust  with  private  funds  when  a  trustee  acts  in  his  own  name 
and  private  capacity  when  taking  real  estate  security  for  the 
loan  of  trust  money.  Such  conduct  is  held  highly  reprehensible.. 
It  is  not  only  unjust  to  those  whose  interests  are  entrusted  to  his- 
care,  but  it  is  detrimental  to  the  public  weal.  The  emphatic  de- 
nunciations of  such  conduct  by  the  English  courts  have  beeni 
followed  by  reprobation  as  strong  in  this  country.** 

(2)  By  Taking  Title  in  His  Own  Name. — So  if  the  trustee,, 
taking  a  trust  deed  to  secure  a  loan  of  the  trust  money  which  he- 
administers,  has  land  conveyed  to  himself  in  his  own  name,  he- 
acts  beyond  the  line  of  his  duty.  He  thus .  makes  himself  not 
only  liable  in  damages  for  any  loss  that  may  ensue,  but  puts  the- 
cestui  que  trust  in  a  position  where  he  may  elect  to  claim  the 
damages  in  case  of  loss,  or  to  claim  the  land  itself  in  case  he 
chooses  to  adopt  the  investment.  The  principle  has  been  ofteni 
held  that  the  beneficiary  may  avail  himself  of  any  benefit  which, 
his  wrongdoing  trustee  may  have  meant  to  enure  to  himself,  not- 


mar  v.  Bogle,  53  Ala.  169;  Henderson 
■u.  Henderson,  58  Ala.  582;  Calvert  v. 
Marloiv,  6  Ala.  337;  Nettles  v.  Mc- 
Cown,  5  S.  Car.  43;  Perkins'  Estate,  59 
Vt.  348;  Hedricks  •£».  Tuckwiller,  20  W. 
Va.  489;  Hanbest's  Estate,  12  Phila. 
(Pa.)  72. 

1.  Using  Trust  Funds  in  His  Own 
Business — Trustee  Liable. — Manning  v. 
Manning,  i  Johns.  Ch.  (N.  Y.)  527; 
Brown  v.  Ricketts,  4  Johns.  Ch.  (N. 
Y.)  303;  Adye  v.  Feuilleteau,  i  Cox  25; 
Tebbs  V.  Carpenter,  x  Mad.  304;  Piety 
7'.  Stace,  4  Ves.  622;  In  re  Hilliard,  i 
Ves.  Jr.  (Eng.)  90;  Docker  v.  Somes,  2 
M.  &  R.  655;  Palmer  v.  Mitchel,  2  M. 
cSj  R.  672,  ».;  Kyle  v.  Barnett,  17  Ala. 
306;  Land's  Appeal,  58  Pa.  St.  142; 
Morris'  Appeal,  71  Pa.  St.  106;  Hook  v. 
Dyer,  47  Mo.  214. 

Depositing  trust  funds  on  trustee's 
private  account.  Williams  v.  Williams, 
15 :;  Wis.  300;  s.  c,  42  Am.  Rep.  708; 
Hanbest's  Estate,  12  Phila.  (Pa.)  72; 
Kirby  v.  State,  51  Md.  383;  Thompson 
V.  Brooke,  76  Va.  160. 

2.  Devastavit. — A  trustee  must  not 
mingle  trust  funds  vpith  his  own  money. 
"ir  a  trustee  lend  the  trust  fund  and 
take  a  note  and  mortgage  to  himself  in- 
dividually, he  thereby  mingles  the 
trust   funds  with    his   own    individual 


funds,  and  may  be  charged  with  a  de- 
vastavit at  the  election  of  the  cestui 
que  trust."  De  Jarnette  v.  De  Jarnette,. 
41  Ala.  708;  citing  Pennell  v.  DeflBeld, 
23  Eng.  1^.  &  Eq.  460. 

Among  other  authorities  cited  tO' 
show  that  the  principle  has  been  long 
recognized  by  the  courts  as  "essential 
to  tlie  general  interests  of  mankind," 
are  the  following:  Freeman  v.  Fair- 
lie,  3  Merivale  28;  Wren  v.  Katron,  11 
Ves.  377;  Routh  V.  Howell,  3  Ves.  565; 
Ex  farte  Hilliard,  i  Ves.  89;  Roche  v. 
Hart,  II  Ves.  5i;  Massey  •!;.  Banner,  4 
Mad.  413;  Fletcher  v.  Walker,  3  Mad. 
73;  Robinson  v.  Ward,  Ry.  &  M.  274; 
Verner's  Estate,  9  Watts  (Pa.)  250;, 
West  Br.  Bank  v.  Fulmer,  3  Pa.  St. 
390;  McAllister  v.  Com.,  30  Pa.  St.. 
536;  Com.  v.  McAlister,  28  Pa.  St.  480; , 
Royer's  Appeal,  11  Pa.  St.  36;  Kellett 
V.  Rathbun,  4  Paige  (N.  Y.)  102;  Case 
V.  Abeel,  i  Paige  (N.  Y.)  393;  Mum- 
ford  V.  Murray,  6  Johns.  Ch.  (N.  Y.)  i; 
In  the  Matter  of  Stafford,  11  Barb.  (N.. 
Y.)  353;  Lewin  on  Trusts,  *pp.  296, 
333;  2  Story  Eq.,  ^  1270;  Fonblanque's • 
Eq.  474,  «.;  Dayton  on  Surrogates,  489; 
Hill  on  Trustees,"  376;  Hagthorp  v. 
Hook,  I  Gill  &  J.  (Md.)  270;  Rorke  v.. 
McConville,  4  Redf.  (N.  Y.)  291;  La- 
coste's  Estate,Myrick's  Probate(Cal.)67.. 
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withstanding  the  form  of  title  which  the  trustee  may  hold.* 
4.  For  Speculating  with  Trust  Funds — (i)  Profits  Enure  to  the 
Cestui  que  Trust. — It  is  not  permissible  that  the  trustee  may  en- 
rich himself  from  the  funds  which  he  administers.  He  cannot 
speculate  with  them  without  going  out  of  his  line  of  duty. 
Should  he  illegally  do  so,  he  is  liable  for  all  the  losses  that  may 
result  from  his  ventures,  while  all  the  profits  belong  to  the 
cestui  que  trust.  If  there  are  no  profits  he  may  be  req^uired  to 
pay  interest  for  the  time  the  fund  was  thus  unlawfully  employed. 
If  he  has  purchased  anything  for  himself  with  the  trust  funds, 
the  property  may  be  claimed  by  the  estate  or  person  for  whom 
he  was  legally  bound  to  act.^ 

(2)  Purchases  May  be  Taken  by  the  Cestui  que  Trust. — Even 
though  a  trustee,  who  has  obtained  an  order  of  court  to  sell 
property  of  the  estate  he  administers,  be  authorized  by  the  order 
to  bid  at  the  public  sale,  he  cannot  thus  buy  land  or  other  prop- 
erty for  himself.  Should  he  bid  it  in,  those  whom  he  is  legally 
bound  to  represent  may  elect  to  take  it.  Should  he  thus  buy 
and  then  dispose  of  it  at  a  profit,  the  gains  enure  to  them  and 
not  to  himself.  The  rule  with  respect  to  private  purchases,  that 
losses  are  his  and  gains  are  theirs,  applies  to  purchases  at  judicial 
sales  with  full  force,  even  when  he  is  specially  authorized  tO'  bid. 
Ordinarily  he  cannot  legally  bid  or  become  the  buyer  when  he  is 
the  seller.^ 


1.  InreBtment  in  Trustee's  Own  Name. 
— Should  a  trustee  take  the  title  to  land 
himself,  in  trust,  instead  of  a  mqrtgage 
upon  it  as  security  for  the  cestui  que 
trust,  the  latter  may  adopt  the  action 
and  take  the  land.     Bonsall's   Appeal, 

1  Rawie  (Pa.)  266;  Billington's  Appeal, 
3  Rawle  (Pa.)  55;  Royer's  Appeal,  11 
Pa.  St.  36;  Kaufman  v.  Crawford,  9  W. 
&  S.  (Pa.)  131;  Matthews  v.  Hayward, 

2  S.  Car.  239;  Morton  v.  Adams,  i 
;Strobh.  Eq.  (S.  Car.)  72;  Keth  t;.  Rich- 
imond  etc.,  4  Gratt.  (Va.)  482;  Eckford 
V.  De  Kay,  8  Paige  (N.  Y.)  89;  Ring- 
gold V.  Ringgold,  i  Har.  &  G.  (Md.) 
11;  Winchelsea  v.  Nordcliffe,  i  Vern. 

134- 

2.  Speculating. — "It  is  a  well  settled 
Tule  that  where  a  trustee  speculates 
with  the  trust  funds  he  may  be  held  to 
■profits  or  interest  at  the  option  of  the 
■cestui  que  trust:  profits,  if  the  invest- 
ment has  been  successful;  and  interest, 
ifit  has  been  disastrous.  In  no  event 
will  the  trustee  be  allowed  to  make  a 
profit  out  of  the  trust  funds.  The  law 
holds  out  no  inducements  to  trustees 
to  misapply  the  estate.     He   may   lose, 

'  but  he  cannot  make  by  so  doing.  It  is 
•equally  clear  that  when  the  trust  funds 
<:an  be  fairly  traced  into  the  purchase 


of  any  particular  stock,  the  latter  shall 
be  held  to  belong  to  the  estate,  if  the 
cestui  que  trust  so  elect."  Norris's  Ap- 
peal, 71  Pa.  St.   106;   Sequin's    Appeal, 

103  Pa.  St.  139;  McLaughlin  v.  Fulton, 

104  Pa.  St.  161. 

3.  Speculating  Furcliases.  —  Profit 
cannot  be  legally  made  out  of  a  trust 
fund,  by  the  trustee,  for  his  own  benefit. 
Gains  are  to  enure  to  the  cestui  que 
trust. 

A  trustee,  at  a  judicial  sale  of  land 
made  upon  his  own  application  for  the 
order,  cannot  become  a  purchaser  and 
use  trust  funds  in  payment,  and  then 
resell  by  way  of  speculation,  so  as  to 
enrich  himself.  Whatever  profit  he 
thus  makes  belongs  to  the  cestui  que 
trust.  This  is  so,  though  the  order 
of  court  allowed  him  to  bid  at  the  judi- 
cial sale.  Baker's  Appeal,  120  Pa.  St. 
33;  Sequin's  Appeal,  103  Pa.  St.  139; 
McLavighlin  v.  Fulton,  104  Pa.  St.  i6i. 
Compare  Patterson's  Appeal,  118  Pa. 
St.  571. 

When  land  is  sold  by  an  agent  of  a 
trustee,  and  the  latter  has  no  authority 
conferred  by  the  deed  of  trust  to  ap- 
point an  agent,  no  title  passes  to  the 
purchaser.  Fuller  v.  O'Neil,  69  Tex. 
349;  Graham  v.  King,  50  Mo.  22;  Bales 
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5.  For  Losses  on  Unauthorized  Investments — (i)  Losses  on  Invest- 
ments Made  in  Contravention  of  Common  Law. — Whenever  a 
trustee  invests  in  derogation  and  violation  of  law,  he  takes  the 
risk  of  any  loss  that  may  result,  and  the  courts  will  treat  him  as 
having  acted  in  bad  faith,  and  will  hold  him  accountable.' 

(2)  In  Violation  of  Statutory  Inhibitions. — So  if  he  wantonly 
disregards  statutory  directions,  the  loss,  if  any,  will  fall  upon 
himself.^ 

(3)  In  Disregard  of  Legal  Directions  in  the  Trust  Instrument. — 
So  if  he  sets  up  his  own  will  against  that  expressed  in  the  instru- 
ment under  which  it  is  his  duty  to  act,  he  makes  himself  liable 
for  losses.^  And  generally,  when  left  to  his  own  discretion,  he 
may  be  held  liable  for  losses  when  he  has  not  obtained  an  order 
of  court  for  the  investment. 

6.  Rights  and  Liabilities  of  an  Interested  Trustee  Acting  for  Others 
Interested — (i)  A  Trustee  Creditor  May  Pay  Himself  with  Other 
Creditors  Under  Given  Circumstances. — While  the  rule  that  a 
trustee  cannot  act  in  his  own  interest  is  inflexible,  there  may  be 
circurnstances  under  which  a  trustee'  may  act  for  himself  in  '  con- 
nection with  others,  in  his  administration  of  a  trust,  without  vio- 
lation of  the  spirit  of  the  .  rule.  One  who  was  winding  up  the 
affairs  of  an  insolvent  corporation,  having  paid  the  other  credit- 
ors, afterwards  paid  himself  a  credit  due  him  by  the  corporation. 
The  court  held  it  inequitable  to  hold  him.  to  be  a  violator  of  the 
rule,  and  said  that  it  was  never  applicable  to  such  a  case.  Act- 
ing in  good  faith,  and  in  perfect  fairness  to  the  other  creditors, 
there  was  no  good  reason  why  he  should  not  be  paid  as  a  creditor 
while  acting  in  the  capacity  of  trustee.* 

(2)  Trustee  Representing  Coparties  in  Litigation. — When  a 
trustee  represents  the  interests  of  others  with  'which  his  own  is 
indissolubly  conjoined,  he  should  be  compensated  from  the  com- 

■V.  Perry,  51  Mo.  451;  Powell  v.  Tuttle,  4.  Exception  to  the  Kule. — The  rule- 

3  N.  Y.  396.  remains  unimpaired  that  a  trustee  can- 

A  trustee  cannot  claim  title  in   him-  not  buy   trust  property  at  a  sale  of  it 

self  adverse   to   that  of  the  cestui  que  pro.voked   by   himself,   unless  he   have 

trust  whose  interest  he  represents.  "A  leave  of  court  so  to  do.     But  it  was  held 

contrary  rule  would  render  it  extremely  not  to  be  contrary  to  this  rule,   when  a. 

hazardous   to  entrust   property    to  an-  stockholding    creditor,    who   had  been- 

other;  and  would,   in    many    instances,  made  trustee  of  the  stock  of  an   insolv- 

enable  an  unscrupulous  trustee  to  profit  ent  corporation,  paid  himself  four  years- 

by   violating  the  terms  of  his   agree-  after  he  had  paid   the  other  creditors, 

ments."     Neyland  v.  Bendy,   69  Tex.  It     was    lield    on    a    bill  filed 'for  an- 

yii.  amount,  that  he   had    acted   within  the- 

1.  See  authorities  cited  supra,  this  law.  The  court  said:  "Thje  complaln- 
title,  Investment  of  Trust  Funds  ants  are  in  a  court  of  equity,,  and.  there 
AT  Common  Law.  is  no  equity  1  in   what  they   ask..    The 

2.  See  supra,  this  title,  Trust  In-  principle  which  they  invoke  was  never 
VESTMENTS  REGULATED  BY  Stat-  intended  for  such  a  case,  and-  to  apply 
UTE.  it  liere  would  work  the  very  reverse  of 

3.  See  supra,  this  title.  Invest-  equity."  Patterson's  Appeal,  118  Pa.  - 
MENTS  AS  Affected  by  Provisions  St.  571..  See  Grim,'s.  Appeal,.  105  Pa-, 
IN  THE  Trust  Instrument.  St.  375. 
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mon  property  managed  by  him,  or  be  paid  by  the  others  propor- 
tionably  to  their  interest,  for  the  outlay  he  has  made  in  behalf  of 
all.  Should  he  act  upon  his  own  motion,  and  institute  proceed- 
ings for  the  benefit  of  all  without  being  authorized  to  represent 
the  coparties  in  interest,  they  would  yet  be  equitably  bound  to 
share  the  expense  of  the  outlay  if  they  should  accept  the  bene- 
fits of  it.  But  should  he  fail  of  success,  they  would  not  be  so 
bound  when  they  had  not  employed  him.^ 

7.  Liability  to  Pay  Interest  on  Balances — (i)  How  Balances  Should 
be  Ascertained. — The  trustee  should  charge  himself  with  all  the 
income  for  the  current  year,  and  credit  himself  with  all  the  dis- 
bursements and  his  commissions  at  his  annual  settlement.  The 
balance  in  his  hands  is  chargeable  with  legal  interest,  as  a  general 
rule,  it  is  held,  though  it  seems  that  it  should  not  be  so  when  he 
has  possessed  it  so  little  while  that  no  opportunity  for  desirable 
investment  may  have  occuired.* 

(2)  When  Liable  for  Interest  on  Balances. — Holding  balances 
after  time  and  opportunity  for  investing  have  occurred,  mingling 
them  with  his  own  funds  or  using  them  as  his  own  in  business, 
failing  to  render  his  account  at  the  proper  time  so  that  the  bal- 
ance can  be  ascertained,  or  withholding  the  turning  of  them  over 
to  those  entitled  to  receive  them  after  balances  have  been  struck, 
will  render  the  trustee  liable  for  interest  at  the  legal  or  agreed 
rate,  for  all  the  time  the  money  was  unlawfully  detained  by  him. 
The  authorities  on  this  subject  are  numerous,  both  in  England 
and  the  United  States^ 

1.  Trustee  Bepresenting  Coparties  In  the  income  of  the  current  year  all  the 
Interest. — "When  many  persons  have  a  disbursements,  including  the  compensa- 
common  interest  in  a  trust  property  or  tion  or  commissions  ot  the  trustees  for 
fund,  and  one  of  them,  for  the  benefit  the  same  year,  and  to  strike  a  balance, 
of  all  and  at  his  own  expense,  brings  a  upon  which,  as  a  general  rule,  interest 
suit  for  its  preservation  or  administra-  is  to  be  allowed.  Boynton  v.  Dyer,  18 
tion,  the  court  of  equity  in  which  the  Pick.  fMass.)  i;  Pettus  i'.  Clawson,  4 
suit  is  brought  will  order  that  the  plain-  Rich,  Eq.  (S.  Car.)  92;  Jones  v.  Mor- 
tiff  be-  reimbursed  his  outlay  from  rail,  2  Sim.  (N.  S.)  (Eng.)  241;  De 
the  property  of  the  trust,  or  by  propor-  Peyster  v.  Clarkson,  2  Wend.  (N.  Y.) 
tional  contribution  from  those  who  ac-  77;  Vanderheyden  v.  Vanderhe3'den,  2 
cept  the  benefit  of  his  efforts.  See  Paige  (N.  Y.)  287;  Luken's  Appeal,  47 
Trustees  v.  Greenough,  105  U.  S.  527,  Pa.  St.  356;  Reynolds  v.  W'alker,  29 
where  the  subject  is  discussed  by  Mr.  Miss.  250;  Roach  f.  Jelks,  40  Miss.  754; 
Justice  Bradley,  and  the  cases  cited;  Crump  v.  Gerock,  40  Miss.  765."  Perry 
and  Central  Railroad  Co.  v.  Pettus,  113  on  Trusts,  §  468.  See  Interest,  vol.  11. 
U.  S.  116."  And  the  court  say  that  Compound  interest  on  balances:  In  re 
one  bringing  adversary  proceedings  to  Sanderson  (Cal.),  15  Pac.  Rep.  753. 
take  trust  property  from  those  entitled  3.  Rule  Respecting  Interest. — "  If  a 
to  it,  and  failing  in  his  suit,  cannot  have  trustee  retains  balances  in  his  hands 
reimbursement  for  his  outlaj'  in  such  which  he  ought  to  have  invested,  or  de- 
proceeding.  Hobbs  -v.  McLean,  117  lays  for  an  unreasonable  time  to  invest, 
U.  S.  567.  or   if  he  mingles  the  money   with   his 

2.  Interest  on  Balances.  —  "  The  own,  or  uses  it  in  his  private  business, 
proper  mode  of ,  taking  the  account  of  or  deposits  it  in  bank  in  his  own  name, 
trustees  is  to  treat  all  the  income  of  the  or  in  the  name  of  the  firm  of  which  he 
ttust  received  during  the  current  year  is  a  member,  or  neglects  to  settle  his 
as  unproductive,  and  to  charge   against  account  for  a  long  time,  or  to  distribute 
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8.  When  Liable  for  Compound  Interest — (i)  On  Illegal  Commissions. 
— Should  a  trustee  retain  trust  money  as  his  own,  on  the  pretence 
of  paying  himself  commissions  to  which  he  is  not  entitled,  he 
may  be  charged  compound  interest  on  the  amount  thus  with- 
held.i 

(2)  On  Sums  Withheld  from  Court. — If  he  fails  to  obey  an 
order  of  court  directing  him  to  produce  funds  which  are  in  litiga- 
tion, compound  interest  on  them  may  be  exacted  for  the  time  in 
which  he  delays.* 

(3)  For  Breach  of  Trust. — If  he  wantonly  commits  a  breach  of 
trust  with  respect  to  the  fund  with  which  he  is  charged,  the 
court  may  require  him  to  restore  what  he  has  taken,  and  com- 
pound interest  may  be  exacted  of  him.^ 

(4)  Refusing  to  Account. — If  a  trustee  disobeys  a  judicial  order 
requiring  liim  to  render  his  account,  he  may  be  compelled  to  pay 
compound   interest  for  the  time  of  delay.     The  cestui  que  ■  trust 


or  pay  over  the  money  when  he  ought 
to  do  so,  he  will  be  liable  to  paj'  simple 
interest  at  the  rate  established  by  law 
as  the  legfrt  rate  in  the  absence  of 
special  agreements.  Burdick  v.  Gar- 
rick,  L.  R.,  5  Ch.  ^41 ;  Blogg  v.  Johnson, 
L.  R.,  2  Ch.225;  Berwick  v.  Murraj',  7 
De  G.  M.  &  G.  843;  Treves  v.  Town- 
shend,  i  Bro.  Ch.  384;  Forbes  v.  Ross,  2 
Bro.  Ch.  430;  Piet3'  v.  Stacy,  4  Ves. 
620;  Ashburnhatn  -y.  Thompson,  13 
Ves.  402;  Bates  v.  Scales,  12  Ves.  402; 
Pocock  V.  Reddington,  5  Ves.  794;  Sut- 
ton V.  Sharp,  i  Russ.  146;  Crockett  v. 
Bethune,  i  J.  &  W.  122;  Atty.  Gen. 
■V.  Tolly,  2  Sim.  515;  Heathcote  v. 
Hulme,  I  J.  &  W.  122;  Brown  v.  San- 
some,  I  Mc.  &  G.  327;  Westoven  v. 
Chapman,  i  Coll.  177;  Robinson  v. 
Robinson,  i  De  G.  M.  &  G.  247;  Jones 
■V.  Foxall,  15  Beav.  392;  Saltmarsh  v. 
Barrett,  21  Beav.  349;  Knott  v.  Cottee, 
16  Beav.  77';  Roche  v.  Hart,  11  Ves. 
58;  J^incoln  v.  Allen,  4  Bro.  P.  C.  553; 
Young  T.  Comb,  4  Ves.  loi;  DaWson 
Massey,  i  Ball  &  B.  231;  Hicks  v. 
Hicks,  3  Atk.  274;  Perkins  v.  Boynton, 
I  Bro.  Ch.  375;  King  v.  Talbott,  40  N. 
Y.  76;  Nelson  v.  Hagerstown  Bank,  27 
Md.  si;  Cook  v.  Addison,  L.  R.,  5  Ch. 
466;  Duffy  V.  Duncan,  35  N.  Y."  187; 
Young  V.  Brush,  38  Barb.  (N.  Y.)  294; 
Owen  V.  Peebles,  42  Ala  338;  Wistar's 
Appeal,  54  Pa.  St.  60;  Newton  v.  Ben- 
nett, I  Bro.  Ch.  359;  Littlehales  v.  Gas- 
coyne,  3  Bro.  Ch.  73;  Franklin  v.  Firth, 
3  Bro.  Ch.  433;  Longmore  v.  Broom,  7 
Ves.  124;  Trimleston  v.  Hammil,  i 
Ball  &  B.  385;  Tebbs  v.  Carpenter,  i 
Mad.  290;  Mousle3'  v  Carr,  4  Beav. 
(Eng.)  49;  Hoskins  v.  Nichols,  i  N.  C.  C. 


Eng.  478;  Beverleys  v.  Miller,  6  Munf. 
(Va.)  99;  Diffenderffer  v.  Winder,  3 
Gill  &  J.  (Md.)3ii;  Mumford  &  Mur- 
ray, 6  Johns.  Ch.  (N.  Y.)  i;  Jacot  o; 
Emmett,  11  Paige  (N.  Y.)  142;  Kellet 
V.  Rathbun,  4  Paige  (N.  Y.)  102;  De 
Peyster  v.  Clarkson,  2  Wend.  (N.  Y.) 
77;  Garniss  v.  Gardiner,  i  Edw.  Ch.  (N. 
Y.)  128;  Spear  v.  Tinkham,'  2  Barb. 
Ch.  (N.  Y.)  211;  Manning  t).  Manning, 
I  Johns.  Ch.  (N.  Y.)  527;  Brown  v. 
Rickett,  4 Johns.  Ch.  (N.,Y.)303;  Will-  ' 
iamson  v.  Williamson,  6  Paige  (N. 
Y.)  298;  Kerr  «.  Laird,'27  Miss.  544; 
Handly  v.  Snodgrass,  9  Leigh  (Va.) 
484;  Dillard  v.  Tomlinson,  i  Munf. 
(Va.)  183;  Carter  v.  Cutting,  5  Munf. 
(Va.)  223;  Wood  -v.  Garnett,  6  Leigh 
(Va.)  271;  Grisw.old  v.  Chandler,  j  N. 
H.4g2;  Lund  ».  Lund,  41  N.  H.  355; 
Turney  v.  Williams,  7  Yerg.  (Tenn.) 
172;  Wright  V.  Wright,  2  McCord  Ch. 
(S.Car.)  185;  Knowlton  t).  Bradly,  17 
N.  H.  458,"  etc.;  Perry  on  Trusts,  §468. 

1.  Compound  Interest. — For  retaining 
money  as  commission  when  not  allowed 
by  law  or  under  order  of  court,  a  trustee 
may  be  charged  compound  interest  on 
the  sum  thus  retained.  McKnight  v. 
Walsh,  23  N.J.  Eq.  136,  and  24  N.J. 
Eq.  498. 

2.  If  he  fail  to  bring  a  litigated  sum 
into  court  when  ordered  to  do  so,  he 
may  be  made  to  pay  compound  inter- 
est on  it  for  the  time  he  thus  withholds 
it.  Lathrop  -v.  Smalley,  23  N.  J.  Eq. 
192:  Latimer  t;.  Hanson,  i  Bland  (Md.) 
i;i ; '  Winder  v.  Diffenderffer,  2  Bland 
(Md.)  166. 

3.  Compound'interest  may  be  charged 
when   there  is   an  intended  breach  of 
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is  entitled  to  what  he  would  have  had  if, the  trustee  had  made  his 
settlements  regularly  so  that  the  balances  in  his  favor  would  have 
been  upon  interest  from  the  time  of  their  ascertainment ;  and 
justice  to  him  requires  that  the  interest  should  be  compounded  in 
■case  such  settlements  were  not  made  at  the  regular  times.  And 
the  trustee  is  not  too  rigidly  dealt  with  when  required  to  pay  such 
interest  for  his  culpable  neglect.  He  is  chargeable  on  reason- 
able presumptions  of  what  he  may  have  made.  Besides,  the 
public  is  interested  in  having  settlements  duly  made.* 

9.  When  Trustees  Are  Not  Liable — (i)  When  Authorised  by  Cestui 
que  Trust. — Though  trustees  invest  in  improper  securities,  or 
such  as  the  courts  are  known  to  avoid  when  ordering  trust  in- 
vestments, yet  they  will  not  be  responsible  for  losses  nor  be  held 
for  interest  if  the  interested  parties  for  whom  they  act  have 
themselves  directed  the  investment.  Those  parties,  when  of  age 
and  capable  of  contracting  in  all  respects,  estop  themselves  from 
complaining  when  they  have  instigated  the  transaction  which  re- 
sults to  their  own  detriment.  Had  the  court  acted  for  them  and 
Ordered  investment  in  the  security  which  proved  inadequate,  the 
trustees  would  not  have  been  more  clearly  blameless  than  when 
the  cestui  que  trust  gave  the  direction.** 


trust  on  the  part  of  the  trustee.  Fall 
V.  Simmons,  6  Ga.  265;  Kenan  v.  Hall, 
8  Ga.  417V  Cartledge  f .  Cutliff,  21  Ga. 
i;  Clemens  v.  Caldwell,  7  B.  Mon. 
(Kv.)  171. 

1.  So,  when  he  refuses  to  render  his 
■account.  Bryant  v.  Craig,  12  Ala.  354; 
Smith  V.  Kennard,  38  Ala.  695;  Janni- 
son  V.  Hapgood,  10  Pick.  (Mass.)  77; 
McElhenny's  Appeal,  61  Pa.  St.  188; 
Knott  V.  Cottee,  16  Beav.  77;  Swin- 
■dall  V.  Swindall,  8  Ired.  Eq.  (N.  C.) 
285.    See  Scott  v.  Crews,  72  Mo.  261. 

Compound  interest  may  be  exacted, 
whether  there  was  malfeasance  on  the 
part  of  the  trustee  or  not,  if  he  has  so 
•employed  the  trust  fund  that  he  may 
reasonably  be  presumed  to  have  re- 
•ceived  from  it  profits  equivalent  to  com- 
pound interest.  Docker  v.  Somes,  2 
My.  &  K.  (Eng.)  6i;5;  Atty.  Gen. 
V.  Alford,  4  D.  M.  &"  G.  (Eng.)  843; 
Burdick  v.  Garrick,  5  Ch.  App.  (Eng.) 
233;  Tedds  V.  Carpenter,  i  Madd.  (Eng.) 
290;  Crockett  v.  Bethune,  1  Jac.  &  W. 
(Eng.)  586;  Boynton  -v  Dyer,  18  Pick. 
(Mass.)  i;Fay  w.  Howe,  i  Pick.  (Mass.) 
527;  Eliott  V.  Sparrell,  114  Mass.  404; 
Wendell  v.  French,  19  N.  H.  205;  Lund 
•v.  Lund,  41  N.  H.  355;  De  Peyster  v. 
Clarkson,  2  Wend.  (N.  Y.)  77;  Gar- 
niss  V.  Gardiner,  2  Edw.  Ch.  (N.  Y.) 
128;  Utica  Ins.  Co.  v.  Lynch,  11  Paige 
<N.   Y.)  520;  Barney  v.  Saunders,  16 


How.  (U.  S.)  535;  Utica  Ins.  Co.  v. 
Lynch,  11  Paige  (N.  Y.)  1520;  Pres- 
cott's  Estate,  i  Tuck.  (N."  Y.)  430; 
Hood's  Estate,  i  Tuck.  (N.  Y.)  396; 
Manning  v.  Manning,  i  Johns.  Ch.  (N. 
Y.)  527;  Spear  v.  Tinkham,  2  Barb. 
Ch.  (N.  Y.)  211;  Ackerman  v.  Emmott, 
4  Barb.  (N.  Y.)  626;  Lansing  v.  Lans- 
ing, 45  Barb.  (N.  Y.)  182;  McKnight 
V.  Walsh,  24  N.  J.  Eq.  498;  McCall's 
Estate,  I  Ashm.  (Pa.)  357;  English  v. 
Harvey,  2  Rawle  (Pa.)  305;  Harland's 
Accounts,  1;  Rawle  (Pa.)  323;  Lukens's 
Appeal,  7W.  &  S.  (Pa.)  48;  Light's 
Appeal,  24  Pa.  St.  180;  Clemens  v. 
Caldwell,  7  B.  Mon.  (Ky.)  171;  Kyle 
V.  Barnett,  17  Ala.  306;  Williams  v. 
Petticrew,  62  Mo.  460;  Scott  v.  Crews, 
72  Mo.  261;  Fall  V.  Simmons,  6  Ga. 
265;  Kenan  v.  Hall,  8  Ga.  417;  Ring- 
gold V.  Ringgold,  i  Harris  &  Gill 
(Md.)  II;  Myers  v.  Myers,  2  McCord 
Ch.  (S.Car.)  214;  Wright!).  Wright,  2 
McCord  Ch.  (S..Car.)  185;  Johnson  v. 
Miller,  33  Miss.  553. 

2.  InveEtments  Under  Authorization  of 
the  Cestui  Que  Trust. — When  the  trus- 
tee acts  for  those  who  are  capable  ot 
contracting;  and  under  power  from 
them  to  make  a  specified  investment,  he 
is  not  liable  for  interest  or  losses,  though 
the  investment  be  not  such  as  the  courts 
would  have  directed.  Poole  v.  Mun- 
day,  103  Mass.   174;    Nyce's   Appeal,  5 
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(2)  When  There  Is  Depreciation  of  Securities  Without  His  Fault. 
—If  the  investment  is  a  good  one  when  made,  the  trustee  is  not 
liable  for  a  subsequent  depreciation  of  the  security.  An  appar- 
ently good  first  mortgage,  which,  after  the  investment,  proves  in- 
adequate security,  will  not  be  held  to  have  been  improperly 
chosen ;  but  the  selection  of  second  mortgage  railroad  bonds, 
which  deteriorate  subsequently,  would  render  the  trustee  liable 
for  loss.i  But  if  the  trustee  has  manifested  due  diligence  in  the 
selection,  has  consulted  good  business  men  and  been  advised  in 
favor  of  a  particular  fund  not  inhibited  by  law,  and  the  fund  was 
generally  thought  to  be  safe,  he  ought  not  to  be  held  liable  for 
losses  beyond  his  control.^ 

(3)  Fraud  of  Agents. — When  the  investment  is  permissible  by 
the  terms  of  the  trust,  and  made  in  good  faith,  and  with  busi- 
ness prudence,  the  trustee  is  not  liable  for  loss  occasioned  by  the 
fraud  of  a  necessary  agent.* 

(4)  Premiums  On- Bonds. — A  trustee  may  pay  premiums  on 
bonds  in  which  he  invests  trust  funds.  He  may  withhold  divi- 
dends resulting  from  the  investment,  to  restore  the  capital  to  the 
original  sum  which  the  payment  of  the  premiums  had  diminish- 
ed. And  the  market  quotations  as  to  the  value  of  the  bonds, 
after  investment,  do  not  affect  his  responsibility  relative  thereto.* 

(5)  When  Trustees  Have  Done  Their  Duty. — Finally,  there  is 
no  liability  when  the  trustee  has  done  his  full  duty.* 

Watts  &  S.  (Pa.)  254;  Booth  v.  Booth, 
I  Beav.  125;  Walker  v.  Symonds,  3 
Swanst.  64;  Langford  v.  Gascojne,  11 
Ves.  333;  Brice  w.  Stokes,  11  Ves.  319; 
Montfort  v.  Cadogan,  17  Ves.  4S9; 
Nail  V.  Punter,  5  Sim.  555. 

1.  Loss  on  Mortgage. — A  trustee  is 
not  chargeable  for  loss  when  the  securi- 
ty was  a  mortgage  on  real  estate  worth 
fiftj'  per  cent,  more  than  the  sum 
loaned,  but  which  afterwards  depre- 
ciated for  cause  beyond  the  trustee's 
control. 

*  But  for  loss  resulting  from  his  having 
taken  second  mortgage  bonds  of  a  rail- 
road company,  the  trustee  was  held 
liable.  Clark  v.  Anderson,  13  Bush 
(Ky.)  III. 

2.  Losses  Beyond  Trustee's  Control. — 
A  faithful  trustee  who  has  invested  in 
funds  generally  considered  good  at  the 
time,  or  who  has  trusted  necessarily  to 
others  who  were  deemed  trustworthy, 
is  not  to  be  held  for  losses  occasioned 
by  the  subsequent  deterioration  of  the 
funds  or  the  male  fides  of  the  agent. 
Knight  V.  Plymouth,  i  Dickens  120; 
s.  c,  3  Atk.  480;  Ex  parte  Belchier,  i 
Ken.  38;  s.  c,  i  Amb.  2iS. 

3.  Fraud. — "A  trustee  must  not  choose 
investments  other  than  those  which  the 
terms  of  his  trust  permit."     A  trustee 


is  only  bound  to  conduct  the  business  of 
his  trust  in  the  same  manner  in  which  an 
ordinarily  prudent  man  of  business 
would  conduct  his  own.  A  trustee  held 
not  liable  for  loss  by  reason  of  the  fraud 
of  his  broker.  (Lord  Hardwicke  in 
Knight-y.  Plymouth,  3'Atk.  (Eng.)  480, 
followed.)  Speight  v.  Gaunt,  22  Ch. 
Div.  727,  739,  762;  9  App.  Cas.  19. 

4.  Bond  Premiums. — An  investment  ^ 
in  4  per  cent,  bonds  of  the  government- 
was  held  judicious,  although  the  pur- 
chaser had  paid  a  preijiium  of  three  per 
cent.,  and  the  trust  fund  might  have 
commanded  a  higher  rate  in  other  se- 
curities. Emery  v.  Batchelder,  78  Me. 
233. 

A  trustee  bought  bonds  at  a  premium 
for  a  permanent  investment.  He  was 
held  not  bound  to  pay  to  the  life-tenant 
the  entire  net  income.  He  may  make 
successive  deductions  to  restore  the 
capital  to  what  it  was  before  the  prem- 
ium was  paid.  The  quotations  in  the 
market  meanwhile  (or  the  fluctuation 
in  the'  price  of  the  bonds  bought),  do 
not  affect  the  transaction  nor  his  rights 
and  liabilities.  New  England  Trust  Co. 
w.  Eaton,  140  Mass.  532;  s.  t.,  54  Am. 
Rep.  493. 

5.  "  If  there  isno  jwa/a^aei,  nothmg 
wilful  in  the  conduct  of  the  trustee,  the 
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INVOL  UNTAR  Y—INVOI VED— IRREGULARITY. 

INVOLUNTAEY.— See  note  i. 

mVOLVED.— Directly  affected.^ 

I  0  TJ. — A  memorandum  of  debt,  consisting  of  these  letters ; 
a  sum  of  money  and  the  debtor's  signature  is  termed  an  I  O  U, 
these  letters  representing  the  words  "  I  owe  you."  * 

IRREGULAEITY— (See  NULLITY  and  the  different  practical 
titles).  The  want  of  adherence  to  some  prescribed  rule  or  mode 
of  proceeding ;  it  consists   either   in  omitting   to    do  something 


court  will  always  favor  him;  for,  as  a 
trust  is  an  office  necessary  in  the  con- 
cerns between  man  and  man,  and 
which,  if  faithfully  discharged,  is  at- 
tended with  no  small  degree  of  trouble 
and  anxiety,  it  is  an  act  of  great  kind- 
ness in  anyone  to  accept  it.  To  add 
hazard  or  risk  to  that  trouble,  and  sub- 
ject a  trustee  to  losses  which  he  could 
not  forsee,  and  consequently  not  pre- 
vent, would  be  a  manifest  hardship,  and 
would  be  deterring  everj'one  from  ac- 
cepting so  necessary  an  office."  Knight 
V.  Plymouth,  i  Dickens  120;  s.  c,  3 
Atk.  480. 

"  It  will  be  found  to  be  the  result  of 
all  the  best  authorities  upon  the  sub- 
ject, that  although  a  personal  represen- 
tative, acting  strictly  within  the  line  of 
his  duty,  and  exercising  reasonable  care 
and  diligence,  will  not  be  resfjonsible 
for  the  failure  or  depreciation  of  the 
fund  in  which  any  part  of  the  estate 
may  be  invested,  or  for  the  insolvency 
or  misconduct  of  any  person  who  may 
have  possessed  it,  etc."  Clough  v 
Bond,  3Mylne  &  Craig,  490;  Fahne- 
stock's  Appeal,  104  Pa.  St.  46;  Mills 
V.  Hoffman,  26  Hun  (N.  Y.)  594;  Per- 
rine  v.  Vreeland,  33  N.  J.  Eq.  102; 
Bowker  v.  Pierce,  130  Mass.  262; 
French  v.  Currier,  47  N.  H.  88;  Barney 
V.  Parsons,  54  Vt.  623;  Harrison  v. 
Mock,  10  Ala.  185J  193. 

Autboiities  on  Trust  Investments. — 
Perry  on  Trusts  and  Trustees  (3rd  ed., 
1882);  Sanders  on  Uses  and  Trusts  (2nd 
Am.  ed.,  1885);  Lewin  on  Trusts  and 
Trustees  (2nd  Am.  ed.,  1858) ;  Hill  on 
Trustees  (4th  Am.  ed.,  1867);  Tiffany 
and  Ballard's  Law  of  Trusts  and  Trus- 
tees, 1862;  Zinn's  Leading  Cases  on 
Trusts,  1873;  Schouler  on  Executors 
and  Admrs.  (2nd  ed.,  1889) ;  Croswell  on 
Executors  (announced),  25  Am.  L. 

1.  The  service  of  Italian  children 
brought  to  this  country  with  their  par- 
ents' consent  by  a  man,  to  earn  money 
for  liim  on  the  streets,  is  involuntary 
servitude.      "They    were  incapable  of 


exercising  will  or  choice  affirmatively 
on  the  subject."  They  were  cast  off  by 
their  parents  in  violation  of  the  law  of 
Italy,  and  their  being  in  tUs  country  at 
all  with  the  defendant,  was,  on  all  the 
facts,  really  involuntary,  although  the 
sham  form  of  their  consent  was  gone 
through  with."  U.  S.  v.  Ancarola,  17 
Blatchf.  (U.  S)  423;  s.  c,  i  Fed.  Rep. 
676. 

On  the  use  of  the  expression  "invol- 
untary servitude"  in  the  thirteenth 
amendment  to  the  constitution  of  the 
United  States,  see  the  Slaughter  House 
Cases,  16  Wall.  (U.  S.)  36. 

2.  Williams  v.  W.  U.  Tel.  Co.,  i  Civ. 
Pro.  Rep.  (N.  Y.)  194. 

In  interpreting  a  constitutional  pro- 
vision giving  superior  courts  original 
jurisdiction  "in  all  cases  at  law  which 
involve  the  title  or  possession  of  real 
property,"  it  was  said:  "It  Is  difficult 
to  define  with  precision  the  word  'in- 
volve, as  it  is  employed  in  that  section. 
The  primary  signification  is  to  'roll  up 
or  envelop,'  and  it  also  means  'to  com- 
prise, to  contain,  to  include  by  rational 
or  logical  construction;'  but  none  of 
these  e:{press  the  precise  idea,  and  its 
exact  synonym  may  not  be  found  in  a 
single  word.  The  idea  intended  to  be 
embodied  in  the  phrase  'cases  at  law 
which  involve  the  title  or  possession  of 
real  property'  may  be  expressed  by  the 
paraphrase,  'cases  at  law  In  which  the 
title  or  possession  of  real  property  is  a 
material  fact  in  the  case,  upon  which 
the  plaintiff  relies  for  a  recovery  or 
the  defendant  for  a  defence.'  When 
the  title  or  claim  of  title,  the  possession 
or  right  of  possession  of  real  property, 
or  any  right  growing  out  of  or  depend- 
ent upon  either  is  alleged  in  the  plead- 
ings, as  an  issuable  fact,  the  case  is 
within  the  meaning  of  the  constitution." 
Holman  v.  Taylor,  31  Cal.  338;  Co- 
pertini  v.  Oppermann  (Cal.),  18  Pac. 
Rep.  256. 

3.  Abbott's  Law  Diet.  See  also  Bills 
AND  Notes,  p.  322. 
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Definition. 


IRREGULARITY. 


Definition. 


that  is  necessary  for  the  due   and   orderly  conduct  of  a  suit,  or 
doing  it  in  an  unseasonable  time  or  improper  manner.^ 


1.  Sidd  Pr.  434;  Barton  v.  Sanders 
(Oreg.),  16  Pac.  Rep.  923;  Ex  farte 
Schwartz,  2  Tex.  App.  80;  Reps,  of 
Bourdeaux  v.  The  Treasurers,  3  Mc- 
Cord  (S.  Car.)  142;  Ex  parte  Gibson, 
31  Cal.  625;  Downing  v.  Still,  43  Mo. 
317;  Bowman  v.  Tallman,  2  Robt.  (N. 
Y,)  634;  s.  c,  19  Abb.  Pr.  (N.  Y.)  84; 
Prior  t;.  Hall,  13  Civ.  Pro.  Rep.  (N.  Y.) 
87;  MacNamara  on  Nullities  and  Ir 
regularities,  6.  It  is  the  technical  term 
for  every  defect  in  practical  proceed- 
ings or  the  mode  of  conducting  an  ac- 
tion or  defence  as  distinguished  from 
defects  in  pleadings.  It  is  a  compre- 
hensive term,  including  all  formal  ob- 
jections to  practical  proceedings.  3 
Chit.  Gen.  Pr.  ^09;  Prior  v.  Hall,  13 
Civ.  Pro.  Rep.  (N.  Y.)  87;  Ex  parte 
Gibson,  31  Cal.  625. 

Irregularity  is  to  be  distinguished 
from  illegality,  which  is  predicable  of 
radical  defects  only,  and  signifies 
that  which  is  contrary  to  the  principles 
of  the  law  as  distinguished  from  mere 
rules  of  procedure.  It  denotes  a  com- 
plete defect  in  the  proceedings.  That 
which  is  illegal  or  ultra  vires  renders 
the  proceedings  void,  an  irregularity 
renders  them  voidable  only.  Tidd  Pr. 
435;  Archb.  Pr.  1192;  Ex  parte  Gib- 
son, 31  Cal.  625;  Barton  v.  Sanders 
(Oreg.),  16  Pac.  Rep.  923;  -S*  parte 
Schwartz,  2  Tex.  App.  80. 

"Sometimes  the  term  'irregular  pro- 
■cess'  has  been  defined  to  mean  process 
absolutely  void,  and  not  merelj^  errone- 
ous and  voidable.  Woodcock  v.  Ben- 
net,  I  Cow.  735.  But  usually  this  term 
has  been  applied  to  all  process  not  is- 
sued in  strict  conformity  with  the  law, 
-whether  the  defect  appear  upon  the 
face  of  the  process,  or  hy  reference  to 
extrinsic  facts,  and  whether  such  de- 
fects render  the  process  absolutely  void 
or  only  voidable. 

"A  sale  under  process  absolutely 
void,  from  defects  apparent  upon  the 
face  of  the  writ,  could  Convey  no  title 
to  any  purchaser;  and  where  it  is 
merely  croneous  and  voidable,  the 
general  rule  is  that  the  defects  which 
render  it  so  can  only  be  taken  advan- 
tage of,  in  direct  proceedings  for  the 
purpose  of  having  the  errors,  corrected, 
and  unless  reversed  or  set  aside  by  the 
court  from  which  it  issued,  such  process 
will  be  deemed  valid  For  all  purposes  as 
regards   strangers,  and  in  collateral  ac- 


tions.''     Doe   V.  Harter,   2    Ind.   252. 

"No  order,  which  a  court  is  empow- 
ered, under  any  circumstances  in  the 
course  of  a  proceeding  over  which  it 
has  jurisdiction,  to  make,  can  be  treated 
as  a  nullity,'  merely  because  it  was 
made  improvidently  or  in  a  manner 
not  warranted  by  law  or  the  previous 
state  of  the  case.  .  .  It  is  a  mere 
error  or  irregularity,  which  can  only  be 
taken  advantage  of  by  appeal."  Tall- 
man  V.  McCarty,  11  Wis.  401. 

"Void  process  is  such  as  the  court 
has  no  power  to  award,  or  has  not  ac- 
quired jurisdiction  to  issue  in  the  par- 
ticular case,  or  which  does  not  in  some 
material  respect  comply  with  the  legal 
requisites  of  such  process,  or  which 
loses  its  vitality  in  consequence  of  non- 
compliance with  a  condition  subsequent, 
obedience  to  which  is  rendered  essen- 
tial- Irregular  process  is  Such  as  a 
court  has  general  jurisdiction  to  issue, 
but  which  is  unauthorized  in  the  par- 
ticular case  by  reason  of  the  existence 
of  some>  fact  or  circumstance,  render- 
ing it  improper  in  such  a  case."  An 
attorney  who  causes  void  or  ij-regular 
process  to  issue  is  liable  for  damages 
occasioned  thereby.  In  the  case  of  void 
process,  this  liability  attaches  at  once; 
in  case  of  irregular  process,  the  pro- 
ceeding must  be  vacated  or  annulled  by 
the  court  before  an  action  can  be  main- 
tained. Fischer  v.  Langbein,  103  N. 
Y.  84. 

The  entry  of  judgment  for  default  of 
an  answer  by  a  court  having  jurisdic- 
tion to  do  so,  but  before  the  expiration  of 
the  time  within  which  an  answer  might 
have  been  filed,  is  irregular  but  not 
void,  and  cannot  be  vacated  by  motion 
after  the  term.  Salter  v.  Hilgen,  40  Wis. 
363.  The  assumption  by  a  court  of  a 
jurisdiction  which  it  has  not  legally  is  not 
a  mere  irregularity.  Prior  v.  Hall,  13 
Civ.  Pro.  Rep.  (N.  Y.)  87. 

A  distinction  is  also  taken  between 
irregular  and  erroneous  proceedings. 
"It  is  well  settled  that  where  a  judg- 
ment is  reversed  for  error,  the  sale 
under  the  execution  shall  not  be  avoided. 
But  there  is  a  marked  dis- 
tinction between  judgments  reversed 
for  error,  and  executions  set  aside  for 
irregularity;  in  the  latter  case  the  party 
is  never  excused,  if  the  irregularity  be 
such  as  renders  the  process  void.  One 
case  is  the  fault  of  the  party,  the  other 
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IRRELEVANT— IRRESISTIBLE    VIOLENCE. 

IRRELEVANT— (See  •  EVIDENCE  ;    PLEADING  ;    Relevant).- 
Impertinent ;  inapplicable.^ 
IRREPARABLE  INJURY.— See  INJUNCTION. 
IRRESISTIBLE  VIOLENCE.— The  same  as  vis  major.* 


is  considered  the  error  of  the  court. 
In  Parsons  v.  Lloyd,  3  Wils. 
345,  De  Grey,  Chief  Justice,  ob- 
serves; 'There  is  a  great  diflference 
between  erroneous  process  and  irregu- 
lar (that  is  to  say,  void)  process.  The 
first  stands  valid  and  good  until  re- 
versed, the  latter  is  an  absolute  nullity 
from  the  beginning.  The  party  may 
justify  under  the  first  until  it  be  re- 
versed, but  he  cannot  justif)'  under  the 
latter  because  it  was  his  own  fault  that 
it  was  irregular  and  void  at  first.'. . 
When,  however,  the  term  irregularity 
is  used,  and  unexplained,  it  must  be  un- 
derstood, as  in  Parsons  v.  Lloyd,  and 
refers  to  void  process."  Woodcock  v. 
Bennet,  i  Cow.  734. 

"A  judgment,  however  erroneous, 
rendered  at  one  term,  cannot  be  set 
aside  at  a  subsequent  terra.  But  a 
judgment  irregular,  rendered  at  one 
may  beset  aside  at  a  subsequent  term. 
An  erroneous  judgment  is  oee  rendered 
according  to  the  course  and  practice  of 
the  courts,  but  contrary  to  law;  as 
where  it  is  for  one  party  when  it  ought 
to  be  for  the  other;  or  for  too  little  or 
too  much.  An  irregular  judgment  is 
one  contrary  to  the  course  and  practice 
of  the  courts,  as  judgment  without  ser- 
vice of  process."  Wolfe  v.  Davis,  74 
N.  Car.  599. 

■  In  doubtful  cases  the  courts  incline 
to  treat  defects  as  irregularities  rather 
than  nullities.     MacNamara  on  Nul.  & 


Where  the  record  of  a  lower  court 
states  that  the  judgment  of  a  justice 
was  reversed  for  irregularity,  the  infer- 
ence is  that  the  court  did  not  go  into 
the  merits.  Clarke  v.  Fulse,  i  Penn. 
(N.J.)  263. 

An  illegal  distress  is  not  an  irregular 
distress  within  the  meaning  of  a  statute 
providing  that  irregularity  shall  not 
make  the  distrainor  a  trespasser.  Rus- 
sell V.  Buckley,  25  N.  B.  264. 

A  statute  provided  that  applications 
for  highways  be  referred  by  the  court 
to  committees,  to  be  heard  by  them 
after  such  notice  as  the  court  should 
order,  and  that  the  proceedings  might 
be  set  aside  for  "irregular  and  improper 
conduct."  The  sitting  without  notice 
being  given,  although  the  court  failed 
to  order  it,  is  irregular  and  improper. 
"It  is  true  that  this  was  primarily  an 
error  of  the  court,  but  this  error  took 
from  the  committee  their  jurisdiction." 
Shelton  v.  Town  of  Derby,  27  Conn. 
414.  And  the  action  of  a  member  of  the 
committee  by  which  one  party  gained 
an  unfair  advantage  at  the  hearing  is 
irregular  and  improper  conduct.  Harris 
V.  Town  of  Woodstock,  27  Conn.  567. 

1.  "Matter  is  said  to  be  irrelevant  in 
a  pleading  which  has  no  bearing  upon 
the  subject  matter  of  the  controversy 
and  cannot  affect  the  decision  of  the 
court."  Schofield  v.  State  Nat.  Bank,  9 
Neb.  321;  Fabbricott  f.  Launitz,  3 
Sandf.    (N.   Y.)    743.     "A   pleading  is 


Irreg  6;  Salter  v.  Hilgen,  40    Wis.  363..  irrelevant  which  has  no  substantial  re- 


"It  is  also  said  that  an  irregularity 
may  be  waived,  while  a  nullity  cannot; 
but  the  caution  is  added  that  waiver  in 
the  strict  sense  of  the  term  is  meant, 
and  that  the  rule  must  not  be  carried 
so  far  'as  to  suppose  that  at  any  period 
or  under  any  circumstances,  this  objec- 
tion must,  of  necessity,  be  available.'  " 
Ibiden.  "It  is  often  waived  by  the  sub- 
sequent action  of  a  party,  as  by  an  ap- 
pearance after  defective  process,  so  that 
the  judgment  will  be  valid  notwith- 
standing such  defect."  Downing  v. 
Still,  43  Mo.  317.  An  irregularity 
must  be  taken  advantage  of  at  the  first 
opportunity  after  it  is  discovered  or  it 
will  be  considered  waived.  Bowman  t". 
Tallman,  2  Robt.  (N.  Y.)  634;  s.  c,  19 
Abb.  Pr.  (N.  Y.)  84. 


lation  to  the  controversy  between  the 
parties  to  the  suit.  The  word  irrele- 
vant is  comparatively  of  modern  intro- 
duction in  England.  It  is  used  in  par- 
liamentary debate  in  that  country  to 
signify  'unassisting,  unrelieving,'  which 
are  in  accordance  with  the  etymology 
of  the  word.  But  in  Scotland,  accord- 
ing to  Mr.  Elphistone,  it  has  been  for  a 
considerable  period  a  jurisprudential 
word,  and  is  there  used  in  the  same 
sense  as  the  more  appropriate  word 
irrelative.  It  has,  I  believe,  uniformly 
received  the  same  interpretation  in  the 
courts  in  this  country,  where  it  has 
been  very  generally  used."  Seward  v. 
Miller,  6  How.  Pr.  (N.  Y.)  313. 

2.    Walker  v.  Guarantee  Association, 
18  Q^B.  2S6. 
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Synopsis. 


IRRIGA  TION. 


Irrigation  in  Creneral. 


8.  Natural  and  Artificial  Wants,  857. 
g.  Reasonable  Use,  858. 

10.  Total  Consumption,  860. 

11.  Return  of  Surplus,  861. 

12.  Riparian  Proprietors  and  Appro- 

priators,  861. 


IRRIGATION. 

I.  Irrigation  in  General,  846. 

■i,.  Present  Law  of  Irrigation,  847. 

3.  English  Doctrine.  849. 

4.  French  Law.  851. 

5.  American  Doctrine,  S51. 

6.  Pacific  Coast  Doctrine,  852. 

7.  Injurious  Diminution,  854. 

1.  Irrigation  in  General — Definition — Irrigation  is  the  operation 
of  watering  lands  for  agricultural  purposes  by  artificial  means. * 

Subordinate  to  Rights  of  Coproprietor. — It  is  the  doctrine, 
which  is  supported  by  the  later  cases,  that  irrigation  is  not  a 
natural  want,  authorizing  an  exclusive  or  undue  appropriation  by 
one  proprietor,^  but  that  the  right  to  irrigate,  when  not  indispen- 
sable, but  used  simply  to  increase  the  products  of  the  soil,  would 
be  subordinate  to  the  right  of  a  coproprietor  to  supply  his  natur- 
al wants,  and  that  of  his  family,  tenants  and  stock ;  as  to  quench 
thirst,  and  to  the  right  to  use  the  water  for  necessary  domestic 
purposes.^ 

Liberal  View  of  Use  of  Water  for  Irrigation. — rThe  most  liberal 
use  of  water  for  purposes  of  irrigation  was,  however,  favored 
in  the  earlier  cases. 


1.  Rap.  &  L.  Law  Diet.  682.  It  is 
also  defined  as  the  act  of  wetting  or 
moistening  the  ground  by  artificial 
means,  in   i    Bouv.   L.  Diet.  (15th  ed.) 

839- 

Prevalence,  Regulations,  etc. — Con- 
cerning the  prevalence  of  irrigation  and 
the  methods  of  efiecting  it,  see  article 
"Irrigation,"  9  Am.  Cyel.  414.  The 
right  to  appropriate  water  for  irrigation 
purposes  is  discussed  in  the  note  to 
Tolle  V.  Carreth,  98  Am.  Dee.  540. 
The  regulations  of  irrigation  in  different 
countries  and  localities  is  discussed,  and 
a  full  review  of  the  doctrines  concern- 
ing irrigation  is  given  in  Fleming  v. 
Davis,  37  Tex.  173,  199. 

2.  Gould  on  Waters,  §  217,  and  cases 
cited. 

3.  Baker  v.  Brown,  55  Tex.  577. 
Contract  to  Dig  Ditch. — Where  several 

persons  agreed  to  form  a  company  and 
dig  a  dit^h  across  specified  lands,  to  be 
dug  and  sustained  bj'  the  parties  to  the 
contract  in  proportion  to  the  lands  bene- 
fited, and  the  company  was  dissolved 
before  the  ditch  was  dug,  it  was  held 
that  this  agreement  did  not  give  an  in- 
dividual member  of  the  company,  after 
dissolution,  a  right  to  dig  a  ditch  across 
another  individual  member's  land. 
Stewart  v.  Stevens  (Colo.),  15  Pac.  Rep. 
786. 


Eights  of  Consumers. — Under  the 
Colorado  Const,  (art.  16,  §§  5-8),  de- 
claring unappropriated  water  of  natural 
streams  "public"  property,  subject  to 
appropriation  for  the  "  use  of  the  peo- 
ple," free  of  charge,  the  distributor  of 
water  to  consumers  for  hire  not  being 
the  proprietor  of  water  unappropriated 
by  it,  a  demand  of  $10  per  acre,  in  ad- 
vance, for  "  the  right  to  receive  and  use 
water  "  from  its  canal  is  in  violation  of 
the  constitutional  right  to  the  use  of 
unappropriated  waters  free  of  charge. 
iVheeler  v.  Northern  Colo.  Irrigating 
Co.  (Nev.),  17  Pac.  Rep.  487. 

Irrigation  Bonds. — The  California 
"  Act  to  provide  for  organization  and 
government  of  irrigation  districts,"  etc. 
(Sess.  LawsCal.  1887,  p.  29),  authoriz- 
ing such  a  district  to  issue  bonds  signed 
by  its  president  and  secretary  for  rais- 
ing money  to  conduct  necessary  irri- 
gating canals,  etc.,  and  levy  assessments 
for  the  payment  thereof  upon  the  real 
estate  of  the  district,  is  not  unconstitu- 
tional as  contemplating  unequal  taxa- 
tion, or  taxation  for  other  than  a  public 
purpose,  and  the  secretary  of  an  irriga- 
tion district  may  be  compelled  by  writ 
of  mandate  to  sign  bonds  issued  for 
such  purpose.  Turlock  Irrigation 
Dist.  V.  Williams  (Cal.),  18  Pac.  Rep. 
379- 
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Thus  it  has  been  declared  that  it  may  be  admitted  that  the 
purpose  of  irrigation  is  one  of  the  natural  uses,  such  as  thirst  of 
people  and  cattle,  and  household  purposes,  which  must  absolutely 
be  supplied,  and  that  the  appropriation  of  the  water  for  this 
purpose  would,  therefore,  afTord  no  ground  of  complaint  by  the 
lower  proprietor  if  it  were  entirely  consumed.^ 

Approximation  to  General  View. — A  near  approach  to  the  gen- 
eral view  is  formulated  in  the  rule  that  by  our  law  "  the  riparian 
proprietors  are  entitled  to  a  reasonable  use  of  the  waters  of  the 
stream  for  the  purpose  of  irrigation,"  and  that  what  "  is  such 
reasonable  use  is  a  cjuestion  of  fact,  and  depends  upon  the.  cir- 
cumstances appearing  in  each  particular  case."^ 

Sj,  Present  Law  of  Irrigation. — Comprehensive  Statement  of  Pres- 
ent Law. — A  very  comprehensive  statement  of  the  present  law  on 
this  subject,  contained  in  Gould  on  Waters,  §  217,  and  quoted  in 
'Lux  V.  Haggin,  69  Cal.  255,  401,  and  in  the  note  to  Tolle  v.  Cor- 
reth,  98  Am.  Dec.  543,  reads  as  follows :  "  The  right  of  a  riparian 
proprietor  to  divert  the  water  of  a  stream  for  the  purpose  of 
irrigation  .  is  recognized  in  England,*  and  generally  in  this 
country."*  ' 


1.  Rhodes  v.  Whitehead,  27  Tex.  304; 
s.  c,  84  Am.  Dec.  631,  634,  citing  Evans 
•z;.  Merriweather, 3  Scam.  (111.)  492;  s.  c, 
38  Am.  Dec.  106.  See  explanation  in 
Union  Mill  etc.  Co.  v.  Ferris.  2  Sawj. 
(U.  S.)  176;  s,  c,  28  Fed.  Dec.  769,  780, 
and  quoted  in  Tolle  v.  Correth,  30  Tex. 
362;  s.  c,  g8  Am.  Dec.  540,  542. 

Water  Maxims.— In  the  case  last  cited, 
referring  to  cases  holding  a  different 
view,  it  is  said:  The  authorities  cited 
from  the  distinguished  courts  of  Ne%v 
Tork,  Massachusetts  and  England 
are  founded  on  the  principle,  or  maxim, 
"The  water  runs,  and  let  it  run." 
"  Everj'  one  has  a  right  to  have  the  ad- 
vantage of  a  flow  of  water  in  his  land 
without  diminution  or  alteration."  A 
moment's  reflection  will  enable  anyone 
to  see  the  propriety  of  these  maxims 
where  water  is  useful  only  in  its  flow, 
and  is>  subservient  to  mechanical  or 
manufacturing  purposes.  But  in  a 
countrv  or  state  where  water  is  useful 
for  agricultural  purposes,  and  where  the 
sovereign  power  grants,  for  a  nominal 
consideration,  water  for  the  purposes  of 
irrigation,  these  maxims  do  not  apply; 
instead  thereof  we  must  substitute, 
"  Water  irrigates,  and  k  t  it  irrigate." 
Compare    Fleming  v.   Davis,  37  Tex. 

173.  194-  196- 

2.  Lux  V.  Haggin,  69  Cal.  255,  394. 
So  it  is  laid  down  that  whether  "the 
use  of  the  water  for  the  purpose  of 
irrigation  is  reasonable  and  lawful  as 


against  another  proprietor  would  de- 
pend upon  the  facts  of  the  particular 
case.  If  the  stream  should  be  suf- 
ficiently' large  to  admit  of  reasonable 
irrigation  without  unreasonably  impair- 
ing the  rights  of  other  proprietors,  then 
it  would  be  reasonable  and  lawful, 
otherwise  it  would  not.  Baker  xk  Brown, 
55  Tex.  577. 

3.  See  Embrey  v.  Owen,  6  Exch.  353; 
Sandwich  f.  Great  Northern  Railway 
Co.,   10  Ch.  D.  707,  711;  Chasemore  v. 


Richards,  2  H.  & 
982;  7  H.  L.  Cas. 
Hodinott,  i  C.  B., 
lade  V.  Haliday,   6 


N.  190;  5  H.  &  N. 
349",  Sampson  v. 
N.  S.  590;  Greens- 
^ing-  379;  Hall  v. 


Swift,  6  Scott  167;  Strutt  v.  Boving- 
ton.  5  Esp.  56;  Gale  &  Whatley  on 
Easements,  284. 

4.  Blanchard  v.  Baker,  8  Me.  253,  266; 
Davis  r;.  Getchell,  50  Me.  602;  s.  c,  79 
Am.  Dec.  638;  Newhall  v.  lesson,  S 
Gush.  (Mass.)  595;  Elliott  v.  Fitchburg 
Railroad  Co.,  10  Cush.  (Mass.)  194; 
».  c,  57  Am.  Dec.  85;  Colburn  v.  Rich- 
ards, 13  Mass.  420;  Anthony  v.  Lap- 
ham,  5, Pick.  (Mass.)  175;  Cook  i'.  Hull, 
3  Pick.  (Mass.)  269;  Paine  v.  Woods, 
loS  Mass.  160,  173;  Garwood  v.  New 
York  Central  Railroad  Co.,  83  N.  Y. 
400,  405;  Farrell  v.  Richards,  30  N.  J. 
Eq.  511;  Union  Mill  Co.  v.  Ferris,  2 
Sawy.  (U.  S.)  176;  s.  c,  28  Fed.  Dec. 
769;  Union  Mill  Co.  v.  Dangberg,  2 
Sawy.  (U.  S.)  450;  s.  c,  28  Fed.  Dec. 
736;  Ingraham  f.  Hutchinson,  2  Conn. 
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According  to  the  liter  decisions,  this  is  not  a  natural  want,  au- 
thorizing an  exclusive  or  undue  appropriation  by  one  proprietor,, 
but  the  use  of  the  stream  for  this  purpose  must  be  reasonable,, 
and  must  not  materially  affect  the  application  of  the  water  by 
other  riparian  proprietors.  ^ 

The  extent  of  each  proprietor's  right  to  thus  withdraw  the 
water  depends  upon  the  circumstances  of  the  case.  The  owner 
of  a  large  tract  of  porous  land  abutting  on  one  part  of  the  stream 
could  not  lawfully  irrigate  such  land  continually  by  canals  and 
drains,  and  so  cause  a  serious  diminution  of  the  quantity  of  water,, 
though  there  may  be  no  other  loss  to  the  natural  stream  than 
that  arising  from  the  necessary  absorption  and  evaporation  of  the 
water  employed  for  that  purpose.* 

If  the  water  used  for  irrigation  is  not  abstracted  on  a  person's 
own  land,  but  is  withdrawn  at  a  distance  above  it  or  returned  at 
a  distance  below  it,  this  would  have  a  material   bearing  upon  the  ' 
question  of  reasonable  use  with  respect    to   an   opposite  or  other 
proprietor  affected  by  such  diversion.* 

So  a  riparian  proprietor  who  obstructs  the  stream  by  a  dam  for 
the  purpose  of  overflowing  and  irrigating  his  land,  or  .who  diverts 
the  water  for  such  purposes  excessively,  and  without  returning 
the  surplus  into  the  natural  channel,  is  liable  to  the  owner  of  a 
mill  below,  the  operation  of  which  is  thereby  impeded,*  or  to  an- 
other proprietor  below,  who  only  uses  the  water  for  irrigation,, 
and  is  deprived  of  that  right  to  an  unreasonable  extent.^ 

Former  More  Extended  Recognition  in  Certain  Jurisdictions. — 
The  right  to  use  water  for  purposes  of  irrigation  was  formerly 
recognized  to  the  widest  extent,  even  in  those  jurisdictions  where 
it  is  now  considerably  restricted.® 

584;  Wadsworth  v.  Tillotson,  15  Conn.  S.;  176;  Stein  v.  Burden,  29  Ala.  127; 

365;  Gillett  V.  Johnson,  30   Conn.  180;  24  Ala.   130;  Wadsworth   v.  Tillotson, 

Randall   v.  Silverthorn,   4  Pa.  St.  173;  15  Conn.  365. 

Miller  -u.  Miller,  9  Pa.  St.  74;  ToUe  v.  4.  Cook  v.  Hull,  3  Pick.  (Mass.)  269;, 

Correth,   31    Texas   362;    s.  c,  98  Am.  Colburn  v.  Richards,  13  Mass.  420. 

Dec.  540;  Fleming  v.   Davis,  37   Tex.  5.  Anthony     v'.     Lapham,    5     Pick. 

173;  Stein   V.   Burden,  29  Ala.  127;  24  (Mass.)  175;  Cummings  v.  Barrett,  lO' 

Ala.  130;  Potier  v.  Burden,  38  Ala.  651;  Gush.  (Mass.)  186;  Bent  -v.  Wheeler,  3 

Blessing  v.  Blair,  45  Ind.  546;  Ferreat;.  Dane  Abr.  16. 

Knipe,  28  Cal.  341.  6.  Thus   in  an  early   Massachusetts 

1.  Ibid. — According  to  earlier  au-  case  it  is  said  (according  to  Pomeroy 
thorities,  irrigation  is  a  natural  want,  on  Riparian  Rights,  §  142):  "A  man 
See  Gould  on  Waters,  §  205,  citing  Wes-  owning  a  close  on  an  ancient  brook 
ton  w.Alden,  8  Mass.  136;  Bent  ^j.Wheel-  may  lawfully  use  the  water  thereof  for 
er,  cited  in  Sullivan's  Land  Titles,  273,  the  purposes  of  husbandrj',  as  watering 
Perkins  v.  Dow,  i  Root  (Conn.)  535;  his  cattle,  or  irrigating  the  close;  and 
Hayward  v.  Mason,  i  Root  (Conn.)  he  may  do  this  either  by  dipping  water 
537;  Blanchard  v.  Baker,  8  Me.  253.  from  the  brook  and  pouring  it  upon  his 
Contra,  later,  see  Baker  v.  Brown,  55  land,  or  by  making  small  sluices  for  the 
Tex.  577.  same  purpose;  and  if  the  owner  of_a 

2.  Embrey  v.  Owen,  6  Exch.  353,  close  below  is  damaged  thereby,  it  is 
371.  damnum  absque  injuria"     Weston  v, 

3.  Embrey  v.  Owen,  6  Exch.  353;  Alden, -8  Mass.  136.  But  it  is  remarked 
Union  Mill  Co.  v.  Ferris,  2  Sawy.  (U.  in    a    subsequent  case  in  Maine  that 
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3.  English  Doctrine — Statement  of.' — In  England,  there  are 
various  cases  which  seem  to  refer  with  approbaffon  to  the  "Am- 
erican "  -doctrine  of  irrigation  ;  ^  but  the  maintenance  and  the 
scope  of  the  different  EngHsh  doctrine  is  shown  in  a  case  which 
decides  that  the  use  of  water  by  a  defendant  for  irrigation  was 
no  injury  to  the  plaintiff,  a  mill  owner,  in  fact  or  law,  where  the 
irrigation  took  place  only  at  intermittent  periods  when  the  river 
was  full,  etc.  ;*  and  in  another  case  where,  on  the  other  hand, 
the  court  said  that  the  detention  for  the  purposes  of  irrigation 
was,  under  the  circumstances  of  that  case,  necessarily  injurious, 
the  effect  being  wholly  to  prevent  the  natural  course  of  the  stream 
for  a  certain  number  of  hours.^ 

In  the  former  of  these  cases  it  is  substantially  laid  down  that 
in  England  no  such  liberal  use  of  the  stream  for  purposes  of  irri- 
gation would  be  permitted  as  in  America  and  elsewhere; 
that  the  extent  of  the  allowable  use  was  a  question  of 
degree,  though  it  was  exceedingly  difficult  to  define  pre- 
cisely the  limits  which  separate  the  permitted  and  reason- 
able use  of  the  stream  from  its  wrongful  application ;  and 
that  it  must  depend  upon  the  circumstances  of  each  case 
whether  there  was  a  lawful  enjoyment  of  the  water,  if  it  was 
again  returned  into  the  stream  with  no  other  diminution  than 
that  which  was  caused  by  the  absorption  and  evaporation  attend- 
ant on  the  irrigation  of  the  lands  of  the  adjoining  proprietor.'* 

"although    by   the   case  of  Weston  v.  chequer  in  Wood  v.  Waud  [3  Ex.  748], 

Alden,  7  Mass.  136,  the  right  of  irriga-  a  very  liberal  use  of  the  stream  for  the 

tion  might  seem  to  be  general    and  un-  purposes  of  irrigation,  and  for  carrying 

limited;  yet  subsequent  cases   have  re-  on   manufactures,  is  permitted.     So  in 

strained  it  consistently   with  the  enjoy-  France,  where   every    one   maj'  use  it 

ment  of  the  common  bounty'  of  nature  en  bon^ere  de  famille,  et  pour  son  flus 

by    other    proprietors,  through   whose  grand  avantage.     Code  Civil,  art,  640, 

land  a  stream  had  been    accustomed  to  note   a,   by    Paillett.     He    may    make 

flow.     Colburn    v.    Richards,  13  Mass.  trenches   to  conduct  the  water  to  irri- 

420;  Cook  V.  Hull,  3  Pick.  (Mass.)  269;  gate  his  land,  if  he  returns  it  with  no 

Anthony   v.  Lapham,  5  Pick.  (Mass.)  other   loss   than  that  which  irrigation 

175.  And  the  qualification   of  the  right  caused.     In   the   above   cited    case    of 

by  these  later  decisions  is  in  accordance  Wood  v.  Waud  [3  Ex.  74S],  it  was  ob- 

with  the  common  law."     Blanchard  v.  served  that  in  England  it  is  not  clear 

Baker,  8  Me.  253,  266.  that  a  user  to  that  extent  would  be  per- 

1.  See  Chasemore  v.  Richards,  7  H.  mitted;  nor  do  we  mean  to  lay  down 
L.  Cas.  349;  Washb.  Easements  234,  that  it  would  in  every  case  be  deemed 
referring  to  "two  or  three  recent  English  a  lawful  enjoyment  of  the  water  if  it 
cases"  where  the  subject  of  irrigation  was  again  returned  into  the  river  with 
is  considered  and  where  the  courts  take  no  other  diminution  than  that  which- 
occasion  to  speak  of  the  American  cases  Avas  caused  by  the  absorption  and  evapo- 
with  approbation.  ration  attendant  on    the    irrigation  of 

2.  Embrey  v.  Owen,  6  Exch.  352.  the  lands   of  the   adjoining  proprietor. 
S.  Sampson  v.  Hoddinott,  i  Com.  B.     This  must  depend  upon    the  circum- 

N.  S.  590.  stances  of  each  case.    On  the  one  hand, 

4.  See  theopinion  of  PARKE,B.,where,  it  could  not  be  permitted  that  the  owner 
after  quoting  from  Kent  [3  Com.  429],  of  a  tract  of  many  thousand  acres  of 
he  says:  "In  America,  as  may  be  in-  porous  soil,  abutting  on  one  part  of  the 
ferred  from  this  extract,  and  as  is  stated  stream,  could  be  permitted  to  irrigate 
in  the  judgment  of  the  court  of  ex-  them  continually  by  canals  and  drains, 
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In  the  same  case  there  was  a  full  discussion  of  the  general 
right  of  a  riparian  proprietor  to  the  flow  of  the  water  passing 
through  his  land,  and  the  enjoyment  of  it  as  subject  to.the  simi- 
lar rights  of  all  the  proprietors  on  the  same  bank  on  each  side 
to  the  reasonable  enjoyment  of  the  natural  element,  and  as  not 
giving  a  ground  of  action  for  any  abstraction  of  the  water,  how- 
ever inconsiderable  and  unproductive  of  actual  damage.* 

Inapplicability .  to  Different  Climate  Suggested. — It  has  been 
suggested,  however,  in  a  judicial  investigation  of  the  law  of  irriga- 
tion, in  the  Pacific  States  and  territories,  that  it  would  be  expect- 
ed that  the  decisions  in  Great  Britain  and  Ireland  would  not 
much  assist  the  enquiry,  since,  owing  to  the  humidity  of  the  cli- 


and  so  cause  a  serious  diminution  of  the 
quantity  of  water,  though  there  was  no 
other  loss  to  the  natural  stream  than 
that  arising  from  the  necessary  absorp- 
tion and  evaporation  of  the  water  em- 
ployed for  that  purpose.  On  the  other 
hand,  one's  common  sense  would  be 
shocked  by  supposing  that  a  riparian 
owner  could  not  dip  a  watering  pot  into 
the  stream  in  order  to  water  his  gar- 
den, or  allow  his  family  or  his  cattle  to 
drink  of  it.  It  is  entirely  a  question  of 
degree,  and  it  is  very  difficult,  indeed 
impossible,  to  define  precisely  the 
limits  which  separate  the  reasonable 
and  permitted  use  of  the  stream  from 
its  wrongful  application;  but  there  is 
often  no  difficulty  in  deciding  whether 
a  particular  case  falls  within  the  per- 
mitted limits  or  not." 

1.  "It  was  very  ably  argued  before 
us,"  said  the  learned  judge  just 
quoted,  "by  the  learned  counsel  for 
the  plaintiffs,  that  the  plaintiffs 
had  a  right  to  the  full  flow  of 
the  water  in  its  natural  course  and 
abundance,  as  an  incident  to  the  prop- 
erty in  the  land  through  which  it 
flowed,  and  that  any  abstraction  of  the 
water,  however  inconsiderable,  by  an- 
other riparian  proprietor,  and  though 
productive  of  no  actual  damage,  would 
be  actionable,  because  it  was  an  injury 
to  a  right,  and  if  continued  would  be 
the  foundation  of  a  claim  of  adverse 
right  in  that  proprietor.  We  by  no 
means  dispute  the  truth  of  this  propo- 
sition with  respect  to  every  description 
of  right.  Actual  perceptible  damage 
is  not  indispensable  as  the  foundation 
of  an  action.  It  is  sufficient  to  show 
the  violation  of  a  right,  in  which  case 
the  law  vfill  presume  damage.  Injuria 
sine  damno  is  actionable,  as  was  laid 
down  in  the  case  of  Ashby  v.  White, 
2  L.  Raym.  938,  bj'  Lord  Holt,  and  in 


many  subsequent  cases,  which  are  all 
referred  to,  and  the  truth  of  the  propo- 
sition powerfully'  enforced,  in  a  very 
able  judgment  of  the  late  Mr.  Justice 
Story  in  Webb  v.  Portland  Mfg.  Co.,3 
Sum.  189.  But  in  applying  this  admit- 
ted rule  to  the  case  of  rights  to  running 
water  and  the  analogous  cases  of 
rights  to  air  and  light,  it  must  be 
considered  what  the  nature  of  those 
rights  is,  and  what  is  a  violation  of 
them.  The  law  as  to  flowing  water 
is  now  put  on  its  right  footing  by  a 
series  of  cases  beginning  with  that  of 
Wright  V.  Howard,  i  Sim.  &  S.  190,  fol- 
lowed by  Mason  v.  Hill,  3  Barn.  & 
Adol.  304,  and  5  Barn.  &  Adol.  i,  and 
ending  with  that  of  Wood  v.  Waud,  3 
Exch.  748,  and  is  fully  settled  in  the 
American  courts.  See  3  Kent  Com. 
439,  445.  The  right  to  have  the  stream 
to  flow  in  its  natural  state,  without  di- 
minution or  alteration,  is  an  incident  to 
the  property  in  the  land  through  which 
it  passes;  but  flowing  water  is /aWac/ 
juris,  not  in  the  sense  that  it  is  a  honum 
vacans,  to  which  the  first  occupant  may 
acquire  an  exclusive  right,  but  that  it  is 
public  and  common  in  this  sense  only: 
that  all  may  reasonably  use  it  who 
have  right  of  access  to  it;  that  none  can 
have  any  property  in  the  water  itself, 
except  in  the  particular  portion  which 
he  may  choose  to  abstract  from  the 
stream  and  take  into  his  possession, 
and  that  during  the  time  of  his  posses- 
sion only.  See  5  Barn.  v.  Adol.  24. 
But  each  proprietor  of  the  adjacent 
land  has  the  right  to  the  usufruct  of 
the  stream  which  flows  through  it. 
This  right  to  the  benefit  and  advantage 
of  the  water  flowing  past  his  land  is  not 
an  absolute  and  exclusive  right  to  the 
flow  of  all  the  water  in  its  natural  state. 
If  it  were,  the  argument  of  the  learned 
counsel,   that  every  abstraction   of  it 
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mate  of  those  islands,  it  must  rarely  happen  that  any  use  for 
irrigation  can  be  reasonable.^ 

4.  French  Law. — By  the  laws  of  France,  every  proprietor  of 
land  bordering  on  a  running  stream  may  use  it  for  the  purpose  of 
irrigating  his  land,  and  when  his  estate  is  intersected  by  such 
water  he  may  divert  it  for  purposes  of  irrigation,  provided  he 
restore  it  at  the  boundary  of  his  property  to  its  ordinary  channel. 
And  in  all  disputes  respecting  the  right  to  take  water  from  run- 
ning streams,  the  courts  are  enjoined  to  reconcile  as  much  as  pos- 
sible the  interests  of  agriculture  with  the  respect  due  to  property 
and  the  rights  of  individuals.^ 

5.  American  Doctrine — Reasonable  Use  and  Return  of  Surplus. — 
The  right  of  a  riparian  proprietor  to  the  reasonable  use  of  the 
waters  of  a  streani  for  purposes  of  irrigation  is  generally  recog- 
nized by  the  American  authorities.^ 

But  even  where  it  has  been  considered  that  a  riparian  proprie- 
tor had  authority  to  make  use  of  a  stream  for  purposes  of  irriga- 
tion, and  thus  by  that  use  divert  a  portion  of  it,  this  has  been 
held  under  the  condition  that  such  diversion  was,  under  all  the 
circumstances,  a  reasonable  use  of  the  stream,  and  -that  the   sur- 


would  give  a  cause  of  action  would  be 
irrefragable;  but  it  is  a  right  only  to 
the  flow  of  the  water,  and  the  enjoy- 
ment of  it,  subject  to  the  similar  rights 
of  all  the  proprietors  of  the  bank  on 
each  side  to  the  reasonable  enjoyment 
of  the  same  gift  of  Providence.  It  is 
only,  therefore,  for  an  unreasonable  and 
unauthorized  use  of  this  common  bene- 
fit that  an  action  will  lie;  for  such  a  use 
it  will." 

1.  Lux  V.  Haggin,  69  Cal.  255,  397, 
here  stating  that  for  any  purpose  the 
use  must  be  reasonable,  the  maxim, 
which  every  riparian  proprietor  is  bound 
to  respect  being  sic  utere  tuo  ut  alienujn 
non  laedas."  This  case  furnishes,  at 
pp.  397-400,  the  foregoing  account  of 
the  English  doctrine  concerning  irriga- 
tion, and  its  observation  thereon,  here 
given,  is  also  quoted  in  Pomeroy  t. 
Riparian  Rights,  §  40,  p.  251,  where  it 
is  said:'  In  regard  to  the  right  of  a 
riparian  proprietor  to  use  the  water  ot 
the  stream  for  irrigation,  the  rule  in 
England  appears  to  be  that  he  may  do 
so,  provided  he  restores  the  water  to 
its  channel  in  a  volume  substantially 
undiminished.  Embrey  v.  Owen,  6 
Exch.  352;  Swindon  Water  Works  v. 
Wilts  Canal  Co.,  L.  R.,  7  H.  L.  697; 
Earl  of  Sandwich  v.  Great  Northern 
Ry.,  L.  R.,  10  Ch.  707,  71 1 ;  Sampson  v. 
Hoddinott,  i  C.  B.,  N.  S.  590;  Miner  v. 
Gilmour,  12  Moore  P.  C.  156;  Norbury 


V.  Kitchie,  9  Jur.,  N.  S.  132;  i  Add. 
Torts,  §  89)."  The  same  statement  of 
the  English  view  is  made  in  the  note  to 
Davis  V.  Getchell,  79  Am.  Dec.  643. 

2.  Code  Napoleon,  liv.  2,  nos.  640- 
645;  Pomeroy  on  Riparian  Rights,  § 
142,  p.  252;  referring  to  i  Add.  Torts, 
§  89.  See  also  quotation  from  Embrey 
V.  Owen,  6  Ex.  352,  in  Lux  v.  Haggin, 
69  Cal.  255,  398. 

3.  Thus  Weston,  J.,  in  Blanchard  v. 
Baker,  8  Me.  253,  observes:  "A  riparian 
proprietor  may  make  a  reasonable  use 
of  the  water  itself  for  domestic  pur- 
poses, for  watering  his  cattle,  or  even 
for  irrigation,  provided  it  is  not  unrea- 
sonably detained,  or  essentially  dimin- 
ished.'' So  in  Gillett  v.  Johnson,  30 
Conn.  180,  Butler,  J.,  thus  speaks  of  the 
right  of  a  defendant  to  irrigate  as  limit- 
ed: "She  was  bound  to  apply  the  water 
in  such  a  reasonable  manner  and  quan- 
tity as  not  to  deprive  the  plaintiif  of  a 
sufficient  supply  for  his  cattle.  The 
claim  of  the  defendant  was  that  she  had 
a  right  to  divert  the  whole  for  the  pur- 
pose of  irrigation,  regardless  of  the 
rights  of  the  plaintiif.  Such  diversion 
was  unreasonable  and  thei  efore  illegal." 
Again,  in  Arnold  v.  Foot,  12  Wend. 
(N.  Y.)  330,  it  is  said:  "The  defendant 
has  a  right  to  use  so  much  as  is  neces- 
sary for  his  family  and  cattle,  but  he 
has  no  right  to  use  it  for  irrigating  his 
meadow,    if  he   thereby   deprives    the 
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plus  of  the  water  thus  used  must  be  returned  into  its  natural 
channel.* 

Controlling  Circumstances  and  Rights  of  Other  Proprietors. — 
"  Under  the  rules  of  the  common  law,"  it  is  remarked  in  a  leading 
case  of  recent  date,  "  the  riparian  proprietors  would  all  have  the 
right  to  a  reasonable  iise  of  the  waters  of  a  stream  for  the  pur- 
pose of  irrigation.  It  is  declared  in  all  of  the  authorities  upon 
this  subject  that  it  is  impossible  to  lay  down  any  precise  rule 
which  will  be  applicable  to  all  cases.  The  question  must  be  de- 
termined in  each  case  with  reference  to  the  size  of  the  stream,  the 
velocity  of  the  water,  the  character  of  the  soil,  the  number  of 
proprietors,  the  amount  of  water  needed  to  irrigate  the  lands  per 
acre,  and  a  variety  of  other  circumstances  and  conditions  sur- 
rounding each  particular  case  ;  "  *  and  "  the  true  test  in  all  cases" 
is  "  whether  the  use  is  of  such  a  character  as  to  materially  affect 
the  equally  beneficial  use  of  the  waters  by  the  other  proprie- 
tors." * 

6.  Pacific  Coast  Doctrine — In  General. — In  the  Paciiic  States  and 
territories,  the  right  to  use  water  for  purposes  of  irrigation  is  ex- 
pressly recognized,*  and  it  is  considered  that  irrigation  must  be 
held  in  that  climate  "  to  be  a  proper  mode  of  using  water  by  a 
riparian  proprietor;"  "the  lawful  extent  of  the  use  depending 
upon  the  circumstances  of  each  case."  ^ 

With  reference  to  these  circumstances,  it  is  laid  down  that  "the 
use  must  be  reasonable,"  and  that  "  the  right  must  be  exercised 

plaintiff  of  the  reasonable  iJse   of  the  "In    Vansickle   v.   Haines,   the    court 

water  in  its  natural  channel."    The  su-  quoted  with  approval  the  doctrine  an- 

^reme.  coviX^.  oi  Massachusetts  has  also  nounced   by  Shaw,  C.  J.,  in   Elliot?;, 

said:  "Every  man  through  whose  land  Fitchburg   R.  Co.,  lo   Cush.   194  [s.  c, 

the  water  passes  may  use  it  for  irrigat-  57  Am.  Dec.  85J,  that  a  portion  of  the 

ing   his    land;   but   he   must  so  use   it  water  of  a  stream  may  be  used  for  the 

as   to   do   the   least   possible  injury   to  purpose  of  irrigating  land  we  think  is 

his  neighbor,  who  has  the  same  right."  well  established  as  one  of  the  rights  of 

Anthony  v.  Lapham,  5  Pick.  (Mass.)  the   proprietors  of  the  soil  along  and 

175.  through  which  it  passes.     Yet  a  pro- 

1.  Newhall  v.  Ireson,  8  Cush.  595.  prietor  cannot,  under  color  of  that 
The  foregoing  review  of  the  cases  is  right,  or  for  the  actual  purpose  of  irri- 
derived  from  Lux  v.  Haggin,  69  Cal.  gating  his  own  land,  wholly  obstruct  or 
255,  401.  402.  divert  the  water  course,  or  take  such 

General  Principle. — In  Pomeroy  on  an  unreasonable  quantity  of  water,  or 
Riparian  Rights,  §  142,  it  is  said  that  make  such  unreasonable  use  of  it,  as  to 
on  "examining  the  decision;  in  the  east-  depriveother  proprietors  of  the  substan- 
ern  States,  and  the  opinions  of  the  tial  benefits  which  they  might  derive 
text  writers,  we  shall  find,  notwith-  1  from  it  if  not  diverted  or  used  un- 
standing  some  diversity  of  language,  reasonably.''  Numerous  authorities 
the  same  thread  of  principle  running  v^ere  cited  in  support  of  this  doc- 
through  them  all,  namely',  that  the  use  trine.  Vansickle  v.  Haines,  7  Nev. 
must  be  reasonable,  due  regard  being  249;  Farrell  v.  Richards,  30  N.  J.  Eq 
had  to  the  equal  rights  of  all  the  ripa-  511. 
rian  owners."  4.  Jones  v.  Adams  (Nev.), 6  Pac.  Rep. 

2.  Jones    V.    Adams   (Nev),  6  Pac.  442,  444. 

Rep.  442, 444.  5.  Union   M.  &  M.  Co.  t".  Ferris,  2 

S.Jones  V.  Adams  (Nev.),  6  Pac.  Sawy.  (U.  S.)  176;  s.  u.,  28  Fed.  Dec. 
Rep.  442,  444,  where  it  is  further  said:     769,781. 
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SO  as  to  do  the  least  possible  injury  to  others;"  and  that  there  "must 
be  no  unreasonable  detentioij  or  consumption  of  the  water."  * 

Diminution  of  Flow  as  Affecting  Other  Proprietors. — It  is 
pointed  out,  however,  that  when  it  is  said  that  such  use  must  be 
made  of  the  water  as  not  to  affect  the  material  rights  of  other 
proprietors,  it  is  not  meant  that  there  cannot  be  any  diminution 
or  decrease  of  the  flow  of  water;  for  if  this  should  be  the  rule, 
then  no  one  could  have  any  use  of  the  water  for  irrigation,  which 
must  necessarily,  in  order  to  be  beneficial,  be  so  used  as  to  absorb 
more  or  less  of  the  water  diverted  for  this  purpose  ;  "  ^  and  that 
"under  the  principles  of  the  common  law  in  relation  to  riparian 
rights,  if  applicable  to  our  circumstances  and  condition,  there 
must  be  allowed  to  all,  of  that  which  is  common,  a  reasonable 
use.  * 

Summary  of  Principles. — According  to  a  summary  of  principles 
governing  in  the  Pacific  States  and  territories,  the  conclusions 
which  may  be  reached  are  that  there  is  no  right  to  use  the  water 
,  for  the  irrigation  of  nonriparian  lands ;  that  a  prior  appropriation 
can  give  no  exclusive  right  to  the  use  of  the  waters  for  irrigation 
and  no  superior  right  as  to  the  quantity  of  water  that  may  be 
consumed  in  that  manner ;  that  the  equitable  principle  of  relative 
equality  must  be  preserved  between  all  the  riparian  owners ,  that 
it  is  a  part  of  the  general  riparian  right  to  use  the.  water  for  irri- 
gation if  the  size  of  the  stream  is  such  that  no  injury  is  thereby 
done  to  any  other  proprietor ;  and  that  irrigation  is  not  one  of 
the  natural  wants,  for  which  the  whole  stream  may  be  consumed 
if  necessary,  but  is  subordinate  to  these  uses.  * 

Riparian  Rights  and  Prior  Appropriators. — By  the  common 
law,  the  fact  of  ownership  of  lands  on  both  sides  of  a  river  would 
give  the  proprietors  the  right  to  the  usufruct  of  the  waters  as 
riparian  owners,  and  that,  too,  notwithstanding  the  prior  appro- 
priation thereof  by  other  parties;  but  it  would  be  otherwise 
under  the  law  as  settled  on  the  Pacific  coast  by  the  adjudications 
of  the  courts  and  the  long  established  customs  of  the  country, 

1.  Union  M.  &  M.  Co.  ».  Ferris,  2  purposes,  and  may  make  reasonable  use 
Sawy.  (U.  S.)  176;  s.  c,  28  Fed.  of  it  for  purposes  of  irrigation,  in  Swift 
Dec"  769,  781,  where  it  is  further  v.  Goodrich,  70  Cal.  103,  105. 
remarked:  "That  there  may  be  some  4.  Pom.  Riparian  Rights,  §  139.  The 
diminution  and  some  detention  follows  cases  reviewed  as  a  basis  for  these  de- 
necessarily  from  any  use  whatever,  ductions  are  Ellis  v.  Tone,  58  Cal.  289; 
How  long  it  may  be  detained  or  how  Vansickle  f.  Haines,  7  Nev.  249;  Union 
much  it  may  be  diminished  can  never  Mill  Co.  v.  Ferris,  2  Sawy.  (U.  S.) 
be  stated  as  an  arbitrary  or  abstract  176;  Learned  w.  Tangeraan,  65  Cal.  334; 
rule."  Baker  v.  Brown,  55  Tex.  577. 

2.  JohesT/.  Adams  (Nev.),6Pac.  Rep.  Only  Rule  of  General  Application. — 
442,  444.  In  the  same  work,  in  answer  to  the  en- 

3.  Jones  v.  Adams  (Nev.),  6  Pac.  Rep.  quiry  whether,  aside  from  these  specific 
+42,  445.  Consult  further,  on  Pacific  principles,  "there  is  any  general  law, 
coast  doctrine.  Lux  v.  Haggin,  69  Cal.  applicable  to  all  cases  alike,  governing 
255,  394-409;  cited  to  the  effect  that  a  the  riparian  right  of  irrigation,"  it  is 
riparian  proprietor  may  take  water  said  that  as  a  result  of  all  the.authori- 
from  the  stream  for  necessary  household  ties  it  may  be  stated  that  the  only  rule 
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ratified  and  confirmed  by  the  legislation  of  congress ; '  and 
this  doctrine  has  been  considered  applicable  in  the  Pacific  States 
and  territories,  to  irrigation  as  well  as  to  mining.  * 

7.  Injurious  Diminution — In  General. — It  has  been  submitted 
whether  it  may  not  fairly  be  deduced  from  the  authorities  that 
for  an  essential  diminution  of  the  water  of  a  water  course,,  which 


which  admits  ,  of  general  application  is 
this:  The  use  of  water  for  irrigation 
must  in  all  cases  be  reasonable,  regard 
being  had  to  the  rights  and  needs  of  all 
the  other  proprietors  on  the  same 
stream,  and  reasonableness  is  a  question 
of  fact,  to  be  determined  upon  all  the 
circumstances  of  the  particular  case." 

1.  Hill  V.  Lenormand  (Ariz.),  i6  Pac. 
Rep.  266. 

2.  Hill  V.  Lenormand  (Ariz.),  16 
Pac.  Rep.  266,  268,  where  It  is,  said  by 
Wright,  C.  J.:  "We  deem  no  doctrine 
more  clearly  and  thoroughly  settled  on 
this  coast  than  this  doctrine  of  water 
rights.  It  i%far  excellence  the  doctrine 
of  the  Pacific  coast.  Among  the  ear- 
liest apprehensions  of  the  miners  was 
the  paramount  importance  of  water. 
Among  the  miners  the  custom  early 
grew  of  according  to  him  the  best  right 
who  was  first  in  time.  The  privileges 
of  irrigation  soon  became  gauged  by 
the  same  rule;  so  that  now  this  doctrine 
is  thoroughly  interwoven  into  the 
jurisprudence  of  the  coast,  and  may  not 
be  questioned.  Riparian  rights  are  the 
same  here  as  elsewhere,  wherever  they 
apply;  but  they  do  not  apply  where  the 
rights  of  prior  appropriators  have  in- 
tervened. As  is  very  generally  the 
case  in  the  Pacific  States  and  territories 
the  conditions  are  so  changed  that 
riparian  rights  do  not  attacla  .  .  . 
Mr.  Gould,  in  his  admirable  work  on 
Waters  (section  228),  says:  In  Califor- 
nia. Neuada.^  and  other  Pacific  States 
and  territories.,  the  common  law  rule 
upon  this  subject  has  been  modified, 
owing  to  the  peculiar  condition  of  the 
settlers  and  miners  upon  the  public 
lands,  and  the  right  to  running  water 
exists  without  private  ownership  of  the 
soil,  upon  the  ground  of  prior  location 
upon  the  land,  or  prior  appropriation 
of  the  water.  .  .  The  federal 
government  by  act  of  congress,  July 
26th,  1866  (section  2339,  Rev.  St.  U.  S.) 
confirmed  all  rights  to  the  use  of  water 
acquired  by  prior  appropriation ;  and  by 
the  act  of  congress  of  July  9th,  1870, 
it  is  provided  that  all  patents  granted 
or  pre-emptions  or  homesteads  allowed. 


shall  be  subject  to  any  vested  or  accrued 
water  rights,  etc.,  acquired  under  the 
ninth  section  of-<he  said  act  of  July  26'th, 
1866.  These  federal  statutes  have  been 
repeatedly  construed  by  the  courts  of 
last  resort  on  the  Pacific  Coast  and  we 
believe  uniformly  in  harmony  with  the 
views  expressed  herein,  unless  it  was 
in  Van  Sickle  v.  Haines,  7  Nev.  249, 
which  was  expressly  overruled  by  the 
later  case  of  Jones  v.  Adams.  See 
Jones  V.  Adams  (Sup.  Ct.  Nev.),  6  Pac. 
Rep.  442;  Kaylor  v.  Campbell  (Sup. 
Ct.  Oreg.),  II  Pac.  Rep.  301;  Farley  i'. 
Irrigating  Co.,  58  Cal.  142;  Basey  v. 
Gallagher,  20  Wall.  (U.S.)  670;  Jen- 
nison  v.  Kirk,  98  U.  S.  453;  Lux  v. 
Haggin,  4  Pac.  Rep.  919,  and  cases 
there  cited.'  [Consult  also  to  like 
purport.  Dyke  v.  Caldwell,  18  Pac. 
Rep.  (Ariz.)  276,  278,  quoting  Base3'  v. 
Gallagher,  20  Wall.  (U.  S.)  670,  which 
itsels  relies  on  Atchison  v.  Peterson, 
20  Wall.  (U.  S.)  507.] 

"  By  the  common  law  of  England," 
according  to  the  recent  California  case 
of  Stanford  v.  Felt,  71  Cal.  249,  "the 
right  of  the  riparian  proprietor  to  the 
flow' of  a  stream  is,inseparabl3'  annexed 
to  the  soil,  and  passes  with  it,  not  as  an 
easement  or  appurtenance,  but  as  part 
and  parcel  of  it.  Use  does  not  create 
the  right,  and  disuse  cannot  destroy  or 
suspend  it.  The  right  of  such  proprie- 
tor extends  to  the  natural  and  usual 
flow  of  all  the  water  of  the  stream,  un- 
less when  the  quantity  has  been  dimin- 
ished as  a  consequence  of  the  reasona- 
ble use  or  appropriation  of  it  by  other 
riparian  owners  for  proper  and  legiti- 
mate purposes.  B'errea  v-  Knipe,  28 
Cal.  341;  87  Am.  Dec.  128;  Lux  u. 
Haggin,  69  Cal.  255;  10  Pac.  Rep.  674. 
The  uses  by  the  riparian  owner  of  the 
water  for  domestic  purposes,  for  irriga- 
tion, and  for  the  propulsion  of  ma- 
chinery, are  recognized  as  proper  and 
legitimate  purposes.  This  we  regard  as 
the  law  of  this  State.  See  Ferrea  v. 
Knipe  and  Lux  v.  Haggin,  sufra.  It 
appears  to  be  law,  that  where  all  the 
water  of  a  stream  is  needed  for  domes- 
tic  purposes  and   for  watering  cattle> 
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nature  has  directed  to  run  in  a  certain  and  determinate  channel 
for  any  purpose,  the  law  in  this  country  will  not  interpose.  ^ 

So  far  as  the  question  may  be  supposed  to  imply  that  an  upper 
proprietor  may  not  "  essentially  "  diminish  the  water  by  using  it 
for  domestic  purposes,  and  for  watering  cattle,  the  weight  of  au- 
thority is  stated  to  be  that  he  may,  if  necessary,  consume  all  the 
water  of  the  stream  for  those  purposes.  ^ 

Kent's  View  Considered. — CHANCELLOR  Kent,  who  is  some- 
times quoted  as  proving  that  water  cannot  be  employed  for  irri- 
gation, sometimes  that  it  may  be,  says :  "  Streams  of  water  are 
intended  for  the  use  and  comfort  of  man ;  and  it  would  be  un- 
reasonable and  contrary  to  the  general  sense  of  mankind  to  debar 
any  riparian  proprietor  from  the  application  of  water  for 
domestic,  agricultural  qx  manufacturing  purposes,  provided  the  use 
of  water  be  made  under  the  limitation  that  he  do  no  material 
injury  to  his  neighbor  below  him,  who  has  an  equal  right  to  the 
subsequent  use  of  the  same  water ;"  ^  but  it  has  been  recently 
suggested  that  this  language,  although  a  very  distinct  statement 
of  the  general  proposition,  "  ought  not  to  be  taken  literally,  un- 
less the  words  '  material  injury  '  be  impressed  with  a  signification 
the  equivalent  of  a  substantial  definition  of  capacity  in  a  lower 
proprietor  to  employ  the  water  for  useful  purposes."  * 


and  is  thus  consumed  by  one  proprie- 
tor, the  law  allows  sucfi  use.  But  in 
making  such  reasonable  use  of  water, 
such  proprietor  must  return  the  surplus 
which  remains  after  such  use  to  the 
natural  channel  of  the  stream  (Dilling  v. 
Murray,  6  Ind.  324;  63  Am.  Dec.  385; 
Gould  on  Waters,  §  213);  and  if  this  is 
not  done,  the  diversion  will  be  re- 
strained at  the  suit  of  a  riparian  owner 
below.  Nor  is  the  owner  lower  down 
the  stream  required  to  show,  in  order 
to  procure  an  injunction,  any  actual 
present  'damage.  The  diversion  by 
lapse  of  time  may  grow  into  a  right. 
Crandall  v.  Woods,  8  Cal.  136;  Ameri- 
can Co.  V.  Bradford,  27  Cal.  361 ;  Gould 
on  Waters,  §  214 ;  Moore  v.  Water 
Works,  68  Cal.  148;  8  Pac.  Rep.  816; 
Navigation  Co.  v.  Water  Works  Co., 
L.,  R.,  9  Ch.  451;  L.  R.,  7  H.  L.  697. 
To  prevent  such  result,  an  injunction 
will  be  awarded.  Parker  v.  Griswold, 
17  Conn.  287,  afffirming  Chapman  v. 
Manufacturing  Co.,  13  Conn.  268." 

1.  Angell  on  Water  Courses  (7th  ed.), 
§129. 

2.  See  Gould  on  Waters,  §  205. "  Such 
is  the  California  rule.     Ferrea  v.  Knipe 

■[28  Cal.  341]  .  .  .  and  Hale  v. 
McLea  [53  Cal.  578]  .  .  ."  Lux  -o. 
Haggin,  69  Cal.  255,  395. 

3.  3  Kent  Com.  440. 


4.  Lux  V.  Haggin,  69  Cal.  255,  396, 
where  it  is  further  said:  "The  adjec- 
tive is  prefixed  to  'injury,'  and  the  words 
seem  to  have  reference  to  the  enjoy- 
ment of  the  use  by  the  inferior  owner, 
not  to  his  mere  abstract  right  to  the  use 
as  against  others  than  riparian  owners, 
and  to  intimate  that  he  cannot  com- 
plain of  the  reasonable  exercise  of  the 
use  by  another  who  possesses  the  gen- 
eral right  in  common  with  himself. 
The  passage,  as  a  whole,  may  be  fairly 
said  to  convey  the  idea  that  water  may 
be  used  for  agricultural  or  manufactur- 
ing purposes  when  such  use  does  not 
materially  deprive  the  lower  proprietors 
of  water,  either  for  drinking  or  for  agri- 
culture, etc.  Undoubtedly,  as  against 
an  appropriation  by  a  mere  wrong-doer, 
a  riparian  proprietor  may  insist  upon 
the  entire  and  complete  natural  flow  of 
the  stream.  The  employment  by  Kent 
of  the  words  'material  injury'  implies 
that  every  diminution  is  not  any  injury, 
and  it  excludes,  where  water  is  reasona- 
bly used  above  for  irrigation,  'mere  sen- 
timent or  the  consideration  of  a  diminu- 
tion from  the  natural  flow,  so  far  merely 
as  such  flow  pleases  the  eye  or  gratifies 
a  taste  for  the  beautiful.  Of  course,  in' 
ascertaining  whether  irrigation  is  rea- 
sonable, its  effect  in  depriving  the  lower 
proprietor  of  natural  irrigation,  is  to 
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Reasonable  Appropriation,  but  No  Total  Diversion. — CHIEF 
Justice  Shaw  lays  down  the  doctrine  that  the  use  of  the  water 
of  streams  cannot  be  said  to  be  wrongful  or  injurious  to  a  pro- 
prietor lower  down,  so  long  as  the  stiream  is  not  wholly  obstructed 
or  diverted,  or  no  larger  appropriation  of  the  water  running 
through  it  is  made  than  a  just  and  reasonable  use.^ 

Beneficial  Use  by  All  Riparian  Proprietors. — At  the  same  time 
it  is  pointed  out  that  this  rule  "  that  no  riparian  proprietor  can 
wholly  abstract  or  divert  a  water  course  by  which  it  would  cease 
to  be  a  running  stream,  or  use  it  unreasonably  in  its  passage,  and 
thereby  deprive  a  lower  proprietor  of  a  quality  of  his  property 
deemed  in  law  incidental  and  beneficial,  necessarily  flows  from 
the  principle  that  the  right  to  the  reasonable  and  beneficial  use 
of  a  running  stream  is  common  to  all  the  riparian  proprietors, 
and  so  each  is  bound  so  to  use  his  common  right  as  not  essen- 
tially to  prevent  or  interfere  with  an  equally  beneficial  enjoyment 
of  the  common  right  by  all  the  proprietors."  * 


be  considered  with  the  other  circum- 
stances. Moreover,  as  we  have  seen,  it 
is  established  that,  so  far  as  the  use  for 
domestic  purposes  [is  concerned  J,  all 
the  water  of  a  stream  maj',  if  necessary, 
be  exhausted.  In  that  case  the  lower 
proprietor  receives  none  of  it,  and 
Chancellor  Kent  cannot  have  in- 
tended that  material  'diminution'  al- 
waj'S  means  material  '  injury.' " 

1.  See  Elliot  v.  Fitchburg  R.  Co.,  lo 
Cush.  193-195;  s.  c,  57  Am.  Dec.  85, 
87,  where,  referring  to  the  facts  of  the 
particular  case  and  an  instruction  asked 
by  one  of  the  parties  to  the  suit,  it  is 
said:  "This  appears  to  have  been  a 
small  stream  of  water;  but  it  must,  we 
think,  be  considered  that  the  same  rules 
of  law  apply  to  it  and  regulate  the  rights 
of  riparian  proprietors,  through  and 
along  whose  land  it  passes,  as  are  held 
to  apply  to  other  water  courses,  sub- 
ject, of  course,  to  this  consideration: 
that  what  would  be  a  reasonable  and 
proper  use  of  a  considerable  stream, 
ordinarily  carrying  a  large  volume  of 
water  for  irrigation  or  other  similar 
uses,  would  be  an  unreasonable  and  in- 
jurious use  of  a  small  stream  just  suf- 
ficient for-  domestic  uses,  for  farm  yards 
and  watering  places  for  cattle.  The  in- 
struction requested  by  the  plaintiff  is, 
we  think,  founded  on  a  misconception 
of  the  rights  of  riparian  proprietors  in 
water  courses  passing  through  or  by 
their  lands.  It  presupposes  that  the 
diversion  of  any  portion  of  the  water  of 
a  running  stream,  without  regard  to  the 
fitness  of  the  purpose,  Js  a  violation  of 
the  right  of  every  proprietor  of  land 


lying  below  on  the  same  stream,  so 
that,  without  suffering  any  actual  or 
perceptible  damage,  he  may  have  an 
action  for  the  sole  purpose  of  vindi- 
cating his  legal  right.  The  right  to 
flowing  water  is  now  well  settled  to  be 
a  right  incident  to  property  in  the  lands. 
It  is  a  right  puhlici  juris,  of  such  char- 
acter that  while  it  is  common  and  equal 
to  all  through  whose  land  it  runs,  and 
no  one  can  obstruct  or  divert  it;  yet,  as 
one  of  the  beneficial  gifts  of  Providence, 
each  proprietor  has  a  right  to  a  just  and 
reasonable  use  of  it  as  it  passes  through 
his  land;  and  so  long  as  it  is  not  wholly 
obstructed  or  diverted,  or  no  larger 
appropriation  of  the  water  running 
through  it  is  made  than  a  just  and  rea- 
sonable use,  it  cannot  be  said  to  be 
wrongful  or  injurious  to  a  proprietor 
lower  down." 

2.  Elliot  V.  Fitchburg  R.  Co.,  1 1  Cush. 
193;  s.  c,  57  Am.  Dec.  85,  88,  where  it 
is  further  said  :  "  Were  it  otherwise, 
and  were  it  an  inflexible  rule  that  each 
lower  proprietor  has  a  right  to  the  full 
and  entire  flow  of  the  natural  stream, 
without  diminution,  acceleration  or  re- 
tardation of  the  natural  current,  it 
would  follow  that  each  lower  proprietor 
would  have  a  right  of  action  against 
any  upper  proprietor  for  taking  any 
portion  of  the  water  of  the  stream  for 
any  purpose.  Such  a  taking  would  be 
a  disturbance  of  his  right;  and  if  taken 
by  means  of  a  pump,  a  pipe,  a  drain,  or 
otherwise,  though  causing  no  substan- 
tial damage,  it  would  be  a  nuisance,  and 
warrant  wie  lower  proprietor  in  enter- 
ing the  close  of  the  upper  to  abate  it. 


Matoral  and  Artificial  Wants.      IRRIGA  TION.      Natural  and  Artificial  Wants. 

Instances  of  Unwarranted  Diversion. — Hence  the  owner  of  land 
bordering  on  a  stream  has  no  right  to  divert  the  water  for  the 
purposes  of  irrigation,  and  thereby  diminish  the  quantity  which 
has  been  accustomed  to  flow  to  a  mill  of  forty  years'  standing, 
so  as  to  impede  its  operation.^ 

So  there  is  no  right,  as  between  conflicting  mill  owners,  to 
deepen  the  channel  running  from  the  main  stream,  divert  the 
water,  use  it  and  fail  to  return  it,  as  such  action  does  not  fall 
within  the  principle  of  irrigation.^ 

8.  natural  and  Artificial  Wants — Nature  of  Distinction  Made. — 
There  can  be  little  doubt,  under  the  authorities,  that  for  a  ri- 
parian proprietor  entirely  to  consume  water  (except  ordinarily  for 
domestic  purposes^  etc.)  is  to  use  it  unreasonably.^ 

But  in  answering  th.e  question  whether  this  is  the  case,  a  dis- 
tinction has  been  made  between  natural  wants,  such  as  the  need 
of  quenching  of  thirst  and  the  use  of  water  for  household  pur- 
poses and  the  watering  of  cattle,  and  artificial  wants,  such  as  the 
need  of  water  for  irrigation.  * 

Ordinary  and  Extraordinary  Purposes. — The  distinction  be- 
tween natural  and  artificial  "wants"  seems  to  have  been  derived 
from  a  distinction  previously  recognized,  and  which  has  some- 
times been  designated  as  a  difference  between  the  use  of  water 
for  "ordinary"  and  " extraordihary "  purposes.  ^ 


Colburn  v.  Richards,  13  Mass.  420.  It 
would  also  follow,  as  the  legal  and  prac- 
ticable result,  that  no  proprietor  could 
have  any  beneficial  use  of  the  stream 
without  an  encroachment  on  another's 
right,  subjecting  him  to  actions  toties 
quoties,  as  well  as  to  a  forcible  abate- 
ment of  the  nuisance." 

Then  applying  these  views  to  che  par- 
ticular case,  it  is  said :  "  If  the  plaintiff 
could,  in  a  case  like  the  present,  have 
such  an  action,  then  every  proprietor  on 
the  brook,  to  its  outlet  in  Nashua,  would 
have  the  same;  and  because  the  quantity 
of  diminution  is  not  material,  every  ripa- 
rian proprietor  on  the  Nashua  would 
have  the  same  right,  and  so  every  pro- 
prietor on  the  Merrimac  river  to  the 
ocean.  This  is  a  sort  of  reductio  ad 
absurdum,  which  shows  that  such  can- 
not be  the  rule,  as  was  claimed  by  the 
plaintiff." 

1.  Cook  V.  Hull,  3  Pick.  269,  271,  dis- 
tinguishing Weston  V.  Alden,  8  Mass. 
136,  and  explaining  and  following  Col- 
burn V.  Richards,  13  Mass.  420. 

t.  Blanchard  r>.  Baker,  8  Me.  253,  266. 

S.   Lux  V.  Haggin,  69  Cal.  255,  406. 

4.  See  Evans  v.  Merriweather,  3 
Scam.  492,  495,  where  the  supreme 
court  of  Illinois  said:  "The  use  must 
be  a  reasonable  one.     Now,  the  ques- 


tion fairly  arises,  is  that  a  reasonable 
use  of  running  water,  by  the  upper 
proprietors,  by  which  the  fluid  is  en- 
tirely' consumed.'  To  answer  the  ques- 
tion satisfactorily  it  is  proper  to  con- 
sider the  wants  in  regard  to  the  ele- 
ment of  water.  These  wants  are  either 
natural  or  artificial.  Natural  are  such 
as  are  absolutely  necessary  to  be  sup- 
plied in  order  to  his  existence;  artificial, 
such  only  as  by  supplying  them,  his 
comfort  and  prosperity  are  increased. 
To  quench  thirst  and  for  household 
purposes  water  is  absolutely  indispen- 
sable. In  civilized  life  water  for  tattle 
is  also  necessary.  These  wants  must 
be  supplied  or  both  man  and  beast  will 
perisii.  The  supply  of  a  man's  artificial 
wants  is  not  necessary  to  his  exist- 
ence; he  could  live  if  water  was  not 
employed  in  Irrigating  his  lands  or  in 
propelling  his  machinery.  In  coun- 
tries differently  situated  from  ours, 
with  a  hot  and  arid  climate,  water 
doubtless  is  indispensable  for  {he  culti- 
vation of  the  soil,  and  in  these  water 
for  irrigation  would  be  a  natural 
want." 

6.  Thus  Lord  KiNGSDOWN,in  Miner 
V.  Gilmore,  12  Moore,  P.  C.  156,  said: 
"By  the  general  law  applicable  to 
riparian  proprietors,  each  has  a  right  to 
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The  real  difference  pointed  out  between  these  classes  of  uses  is 
that,  as  is  assumed,  water  may  be  used  for,  ordinary  purposes 
without  regard  to  the  effects  of  such  use,  in  case  of  deficiency 
below,  while  with  reference  to  extraordinary  uses  the  effects  on 
those  below  must  always  be  considered  in  determining  its  rea- 
sonableness. * 

Doubt  Thrown  on  Such  Classification. — It  may  be  doubted, 
however,  as  is  suggested  in  the  most  notable  of  recent  cases  on 
the  law  of  irrigation,  whether  an  arbitrary  classification  can  be 
made  which  is  applicable  everywhere  where  the  common  law  pre- 
vails. * 

9.  Reasonable  Use — Doctrine  Concerning. — Of  course,  in  ascer- 
taining whether  irrigation  is  reasonable,  its  effect  in  depriving 
the  lower  proprietor  of  natural  irrigation,  is  to  be  considered 
with  other  circumstances.  ^ 

The  question  whether' the  use  is  reasonable  is  stated  to  be  "  not 
so  much  whether  the  water  below  is  diminished  thereby  as 
whether  the  lower  proprietor  is  materially  '  injured'  by  the  dimi- 


what  may  be  called  the  ordinary  right 
of  a  use  of  water  flowing  past  his  land, 
— for  instance,  to  the  reasonable  use  of 
the  water  for  domestic  purposes,  and 
for  his  cattle,  and  this  without  regard 
to  the  effect  that  such  use  may  have,  in 
case  of  deficiency,  upon  the  proprietors 
lower  down  the  stream.  But  further, 
he  may  have  the  use  of  it  for  any  pur- 
pose, or  what  may  be  deemed  the  ex- 
traordinary use  of  it,  provided  he  does 
not  thereby  interfere  with  the  lawful 
use  of  it  by  other  proprietors,  either 
above  or  below  him.  Subject  to  this 
condition,  a  riparian  proprietor  may 
dam  up  a  stream  for  the  purpose  of  a 
mill,  or  divert  the  water  for  the  purpose 
of  irrigation.  But  he  has  no  right  to 
interrupt  the  regular  flow  of  the  stream, 
if  he  thereby  interferes  with  the  lawful 
use  of  the  water  by  other  proprietors, 
and  inflicts  on  them  a  sensible  injur3'." 

1.  Lux  V.  Haggin,  69  Cal.  255,  407, 
where  it  is  said  that  Lord  Kings- 
down's  instances  "indicate  that  he 
was  using  them  as  illustrations  of  the 
relative  importance  of  the  uses  by 
him  mentioned." 

2.  Lux  V.  Haggin,  69  Cal.  255,  407. 
"Even  the  use  of  water  of  a  stream  for 
potation,"  it  is  explained  in  this  case, 
"may' not  be  of  paramount  importance, 
when  the  stream  is  small  and  the  par- 
ticular proprietor  is  amply  supplied 
with  water  for  such  purpose  by  living 
springs  independent  of  the  creek;  and  it 
may  happen,all  the  conditions  being  con- 
sidered, that  the  exhaustion  of  an  entire 


stream  by  large  bands  of  cattle  ought 
not  to  be  permitted.  Or  indeed,  it 
might  be  that  a  flouring  mill  would  be 
of  more  relative  consequence  than  the 
cultivation  of  the  ground.  See  Esriche 
with  respect  to  riparian  rights  in  Mex- 
ico. This  last,  however,  is  hardly  a 
supposable  use  since  the  general  intro- 
duction of  steam  as  a  proper  power. 
The  distinction  between  natural  and 
artificial  'wa,nts'  would  be,  under  sup- 
posable conditions,  somewhat  fanciful. 
The  urging  and  pressing  necessity  of  a 
particular  use,  as ,  distinguished  from 
another,  may  itself  depend  on  circum- 
stances. We  cannot  say  that  it  is  al- 
ways reasonable,  in  a  'hot  and  arid  cli- 
mate,' to  elevate  irrigation  to  the  rank 
of  primary  uses,  to  which  drinking 
usually  belongs.  If  that  should  be 
adopted  as  the  uniform  rule,  the  upper 
proprietor  might  perhaps  exhaust  all 
the  water  for  irrigation  to  the  entire 
exclusion  of  those  below  ,  him.  'A 
proposition  inconsistent  with  the  doc- 
trine universally  admitted  that  all  pro- 
prietors have  the  same  rights.'  Van 
Hoesen  v,  Coventry  (10  Barb.  518). 
The  reasonable  .usefulness  of  water  ibr 
irrigation  is  alwaj's  relative.  It  does 
not  depend  on  the  convenience  of  or 
profitable  results  to  the  particular  pro- 
prietor, but  upon  the  reasonable  use, 
reference  being  had  to  the  needs  of  all 
the  other  proprietors  on  the  stream.  It 
depends,  in  other  words,  on  all  the  cir- 
cumstances." 
3.  Lux  V.  Haggin,  69  Cal.  255,  396. 
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nution,  injured  by  not  receiving  the  benefit  in  due  proportion 
of  the  enjoyment  to  which  he  and  the  other  proprietors  are  en- 
titled." 1 

Relative  Character. — The  rule  laid  down  on  the  subject  is  that 
"the  reasonable  usefulness  of  a  quantity  of  water  for  irrigation 
is  always  relative.  It  does  not  depend  on  the  convenience  of  or 
profitable  results  to  the  particular  proprietor,  but  upon  the  rea- 
sonable use,  reference  being  had  to  the  needs  of  all  the  other 
proprietors  on  the  stream.  It  depends,  in  other  words,  on  all  the 
circumstances."  ^ 

Question  of  Degree  Dependent  on  Circumstances. —  In  a  more 
general  discussion  it  is  similarly  said  that  what  is  a  just  and  rea- 
sonable use  of  the  waters  of  a  stream  by  a  riparian  proprietor 
"  may  often  be  a  difficult  question,  depending  on  various  circum- 
stances ; "  '  and  that  it  is  "to  a  considerable  extent  a  question  of 
degree,"  but  that  "  still  the  rule  is  the  same  ;  that  each  proprietor 
has  a   right  to  a  reasonable   use  of  it  for  his  own    benefit,  for 


1.  Lux  V.  Haggin,  69  Cal.  255,  397, 
where  it  is  further  remarked:  "It  is 
obvious  that  the  use  of  water  for  the 
purposes  of  irrigation  always  involves 
some  loss  by  evaporation  and  absorp- 
tion, and  must  often  result  in  a  sensible 
and  clearly  perceptible  reduction  of  the 
quantity  in  the  channel.  An  entire  diver- 
sion of  a  water  course  by  an  upper 
riparian  proprietor  (or  a  diversion  of  a 
part  of  it)  for  irrigation,  without  re- 
storing to  the  channel  the  excess  of  the 
water  not  actually  consumed,  is  never 
allowed.  Whether  or  not  a  diversion 
of  water  is  reasonable,  is  a  question  not 
so  much  as  mentioned  by  any  writer  or 
judge.  The  very  proposition  assumes 
the  right  of  the  proprietor  above  to  use 
the  water  for  his  own  purposes,  to  the 
exclusion  of  the  proprietors  below — a 
proposition  inconsistent  with  the  doc- 
trine universally  admitted  that  all  pro- 
prietors have  the  same  rights.  Van 
Hoesen  v.  Coventry,  10  Barb. '  518, 
522." 

2.  Lux  V.  Haggin,  69  Cal.  255,  408. 
It  is  further  said  on  this  point  in  the 
opinion  by  McKinstry,  J.:  "We  an- 
ticipate the  objection  that  this  is  not  an 
absolute  rule  at  all,  but  .  .  .  the 
very  nature  of  the  common  right  is  such 
that  a  precise  rule  as  to  what  is  reason- 
able use  by  any  one  proprietor  cannot 
be  laid  down.  A  stream  may  be  so 
small  that  any  use  for  irrigation  may 
deprive  all  the  others  of  any  like  use, 
and  the  same  may  be  true  of  a  larger 
stream,  where  the  use  is  by  several  of 
a  large  number  of   proprietors.    The 


effect  might  be  that  while  there  might 
be  sufficient  water  to  supply  several  for 
irrigation,  there  would  not  be  enough 
for  all,  and  so  all  might  be  deprived  of 
the  benefit.  But  the  private  interests  of 
all  would,  in  most  cases,  if  not  in  every 
case,  lead  to  an  avoidance  of  the  sup- 
posed evil.  It  is  not  to  be  doubted  that 
the  riparian  proprietors  would  settle  by 
convention  upon  a  plan  by  which  each 
could  secure  a  reasonable  use  for  irri- 
gation purposes,  as  by  authorizing  each 
to  staj'  the  flow  at  recurring  periods,  or 
otherwise  distributing  it  for  their  mut- 
ual and  common  benefit."  The  fore- 
going matter  from  Lux  v.  Haggin,  69 
Cal.  25.5,  is  also  quoted,  in  connection 
with  extracts  from  English  cases,  as  if 
incorporated  in  the  principal  opinion  in 
the  note  to  Tolle  v.  Correth,  98  Am. 
Dec.  540,  544. 

3.  Elliott  V.  Fitchburg  R.  Co.,  10 
Cush.  193;  s.  c,  57  Am.  Dec.  85,  87, 
where  it  is  further  said  on  this  point : 
"To  take  a  quantity  of  water  from  a 
large  running  stream  for  agriculture  or 
manufacturing  purposes  would  cause  no 
sensible  or  practicable  diminution  of 
the  benefit  to  the  prejudice  of  a  lower 
proprietor;  whereas,  taking  the  same 
quantity'  from  a  small  running  brook, 
passing  through  many  farms  would  be  of 
great  and  manifest  injury  to  those  be- 
low who  need  it  for  domestic  supply 
or  watering  cattle,  and  therefore  it 
would  be  an  unreasonable  use  of 
the  water,  and  an  action  would  lie 
in  the  latter  case,  and  not  in  the 
former." 
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domestic  use,  and  for  manufacturing  and  agricultural  pur- 
poses." ^ 

Test  of  Reasonable  Use  of  Water  Course. — In  attempting  to  de- 
termine what  is  the  test  of  a  reasonable  use,  the  question  is  stated 
in  another  way  to  be,  where  parties  have  a  right  to  make  a  rea- 
sonable use  of  the  water  for  irrigation,  when  does  their  use  become 
unreasonable  ?  ^ 

The  conclusion  reached  upon  a  review  of  various  authorities  ' 
is,  "that  the  use  which  is  unreasonable  is  such  as  works  actual, 
material  and  substantial  damage  to  the  common  right ;  not  to  an 
exclusive  right  to  all  .the  water  in  its  natural  state,  but  to  the 
right  which  each  proprietor  has  as  limited  and  qualified  by  the 
precisely  equal  right  of  every  other  proprietor."* 

10.  Total  Consumption — Not  to  Detriment  of  Adjoining  Proprie- 
tors.— The  inference  must  not  be  drawn  "  that  in  any  case  a  ri- 
parian proprietor  may  take  all  the  water  of  a  stream  for  the  purpose 
of  irrigation,  to  the  detriment  of  adjoining  proprietors,  for  this 
is  not  the  rule."  ^ 

Nor  does  the  common  law  deprive  all  of  the  right  to  use,  but, 
on  the  contrary,  allows  all  riparian  proprietors  to  use  it  in  any 
manner  not  incompatible  with  the  rights  of  others.® 

Statements  of  Law  Explained. — When  it  is  said  that  a  proprie- 
tor has  the  right  to  have  a  stream  continue  through  his  land,  it  is 
not  intended  to  be  said  that  he  has  the  right  to  all  the  water,  for 
that  would  render  the  stream,  which  belongs  to  all  the  proprie- 
tors, of  no  use  to  any ,  but  what  is  meant  is,  that  no  one  can  ab- 
solutely divert  the  whole  stream,  but  must  use  it  in  such  manner 
as  not  to  injure  those  below  him.  ' 

1.  Elliott  V.  Fitchburg  R.  Co.,  lo  material  injury  to  the  common  right  of 
Cush.  193;  s.  c,  57  Am.  Dec.  85,  87.  plaintiff,  having  regard  to  the  then 
The  requisites  of  reasonable  use  by  mill  stage  of  the  river.  And  at  all  times 
owners  are  fully  discussed  in  Mason  v.  every  proprietor  ma^',  in  the  exercise 
Ho3'le,  14  Atl.  Rep.  786;  s.  c,  38  Alb.  ef  this  common  right,  consume  so 
L.J.  212.  much   water    as  is   necessary   for   his 

2.  Union  Mill  etc.  Co.  v.  Dangberg,  household  and  domestic  purposes,  and 
2   Sawy.  450;   s.  c,  28  Fed.  Dec.  736,  for  watering  his  stock." 

739.  6.  Warren  v.  Quill,  8  Nev.  218,  as 

3.  Tj'ler  v.  Wilkinson,'  4  Mason  297;  quoted  in  Jones  v.  Adams,  6  Pac.  Rep. 
s.  c,  28  Fed.  Dec.  749,751,  where  Judge     (Nev.)  442,  443. 

Story   is  said  to.  have  expressed  the  6.   Vansickle  v.  Haines,  7  Nev.  249. 

rule  as   clearly   as    it   can    be   stated.  7.   Vansickle  v.  Haines,  7  Nev.  249, 

Embrey  t).  Owen,   6  Ex.353;   Howard  nearly  as  quoted  in  Jones  v.  Adams,  6 

V.  IngersoU,  13  How.  326.  Pac.  Rep.  (Nev.)  242,  243,  where  it  is 

4.  Union  Mill  etc.  Co.  n.  Dangberg,  further  said:  "In  Union  M.  &  M.  Co. 
2    Sawy.  450;  s.  c,  28  Fed.  Dec.  736,  v.  Ferris  [2  Sawy.  176],  where  both  the 

740,  where  Hillyer,  J.,  further  says:  parties  obtained  the  title  in  fee  to  their 
"The  rule  leaves  the  common  right  lands  prior  to  the  act  of  congress  the 
equal  in  times  of  plenty  and  of  scarcity,  question  as  to  the  rights  of  riparian 
Because  the  river  is  low  and  there  is  proprietors  on  a  stream  was  elaborately 
not  sufficient  water  to  drive  plaintiff's  discussed.  The  defendant  claimed  that 
mill,  the  proprietors  above  can  not  be  in  a  hot  and  arid  climate  like  Nevada, 
debarred  from  all  use.  They  may  still  the  use  of  water  for  irrigation  was  a 
use  the  water,  taking  care   to   do   no  natural  want;  that  the  upper  proprietor 
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11.  Return  of  Surplus — Action  for  Failure  to  Return  Surplus. — 
An  action  lies  (see  Pomeroy  on  Riparian  Rights,  section  144) 
where  the  owner  of  land  through  which  a  natural  stream  flows 
diverts  the  water  for  the  purposes  of  irrigation  without  returning 
the  surplus  into  the  natural  channel,  whereby  the  owner  of  land 
below,  entitled  to  use  the  water  in  the  same  manner,  is  deprived 
of  his  privilege.  ^ 

Governing  Principle. — For  it  is  an  ancient  and  well  established 
principle  that  the  water  of  a  stream  cannot  lawfully  be  diverted 
unless  it  is  returned  again  to  its  accustomed  channel  before  it 
passes  the  land  of  a  proprietor  below ;  and  the  right  of  irrigation 
can  be  exercised  only  by  returning  what  is  not  wanted  for  this 
purpose  to  its  accustomed  channel.  * 

12.  Riparian  Proprietors  and  Appropriators — Estoppel. — An  upper 
riparian  proprietor  who  enters  into  an  agreement  purporting  to 
be  a  lease  with  a  lower  proprietor,  whereby  the  latter  grants  to 
him  for  a  certain  term  the  right  to  the  use  of  the  waters  of  an 
adjoining  stream  for  domestic  purposes  and  for  irrigation,  is  not, 
upon  the  expiration  of  the  agreement,  estopped  from  asserting  his 


on  the  stream  might  consume  all  the 
water  for  the  purpose  of  irrigating  his 
land;  and  that  such  use  would  be  rea- 
sonable, "fhe  court,  in  considering  this 
question,  said:  "To  lay  down  the  ar- 
bitrary rule  contended  for  by  the  de- 
fendant, and  say  that  one  proprietor  on 
the  stream  has  so  unlimited  a  right  to 
the  use  of  the  water  for  .irrigation, 
seems  to  us  an  unnecessary  destruction 
of  the  rights  of  other  proprietors  on 
the  stream,  who  have  an  equal  need  and 
an  equal  right."  "What  would  be  a 
reasonable  amount  of  water  for  irriga- 
tion," says  McFarlanjd,  J.,  in  a  very 
recent  case,  "is  a  question  that  must 
depend  upon  the  particular  circum- 
stances of  each  case  in  which  it  arises, 
and  it  is  a  question  which  will  often  be 
of  difficult  solution;  but  it  is  clear  that 
in  no  case  can  he,  for  that  purpose,  as 
against  a  lower  proprietor,  use  all  the 
water  of  the  stream.  That  could  be 
done,  if  at  all,  onlj'  where  the  whole  of 
the  water  was  absolutely  necessary  for 
strictly  domestic  purposes,  and  to  fur- 
nish drink  for  man  and  beast."  Gould 
■V.  Stafford,  18  Pac.  Rep.  (Cal.)  879. 

1.  Anthony -ZJ.  Lapham,  5  Pick.  (Mass.) 
'7S>  176,  where  the  court  said:  "This 
case  is  to  be  supported,  if  at  all  ,upon  the 
authority  of  Weston  v.  Alden  [8  Mass. 
136.]  The  difference  is  that  there  the 
defendant  took  the  water  by  small 
sluices  over  the  land  and  returned  it  into 
the  natural  channel.  Here  the  water 
was  stopped  by  a  dam.    A  great  deal  of 


it  was  absorbed  by  the  land  or  lost  by 
evaporation  and  the  surplus  was  not  re- 
turned into  the  natural  channel;  so  that 
the  paintiff  was  deprived  of  the  privilege 
which  belonged  to  him.  Every  man, 
through  whose  land  water  passes,  may 
use  it  for  watering  his  cattle  or  irrigat- 
ing his  land,  but  he  must  use  it  in  this 
latter  way  so  as  to  do  the  least  possible 
injury  to  his  neighbor  who  has  the  same 
right." 

2.  Blanchard  v.  Baker,  8  Me.  2^3,  266. 
So  it  is  said  of  an  upper  riparian  pro- 
prietor, diverting  water  for  purposes  of 
irrigation,  that  "he  must  see  to  it  that 
the  surplus  after  use  be  returned  to  the 
stream."  Gould  v.  Stafford,  iS.Pac.  Rep. 
(Cal.)  879. 

Waste  Water. — "The  disposition  of 
waste  water  was  considered  vi?here,  in  a 
former  proceeding,  plaintiff  and  others 
had  been  adjudicated  to  be  the  owners 
of  the  waste  water  of  defendants'  ranch, 
which  was  defined  to  be  that  portion  of 
said  waters  which  is  not  necessary  to 
irrigate  the  .  .  .  ranch  and  for 
household  purposes  thereon."  (Cave  v. 
Crafts,  53  Cal.  135.)  In  an  action  by 
plaintiffs  to  restrain  defendants  from  in- 
terfering with  the  use  of  the  w-ater  in 
question,  it  was  held,  under  the  former 
decision,  that  the  defendants  were  enti- 
tled to  use  the  water  only  on  their 
ranch,  and  only  so  much  as  was  neces- 
sarj'  for  the  immediate  purposes  clearly 
defined  in  the  adjudication,  and  that 
testimony  tending  to  show  how  much 
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right  as  a  riparian  proprietor  to  the  use  of  the  waters  of  the 
stream.  * 

Extent  of  Use  of  Water  from  Spring. — The  upper  proprietor  of 
land  in  which  originates  a  spring  forming  a  stream  running 
through  his  land  and  into  the  land  of  another,  may  divert  the 
stream  and  cause  it  to  overflow  and  irrigate  his  land,  provided  it 
resumes  its  natural  channel  before  it  enters  the  land  of  the  lower 
proprietor;  and  he  is  not  liable  for  injury 'to  such  proprietor  un- 
less he  wantonly  and  maliciously  uses  the  stream  and  takes  more 
water  than  is  necessary  for  agricultural  purposes.  "^ 

Prescriptive  Right. — If  one  goes  upon  the  public  lands  of  the 
United  States  and  appropriates  water  for  a  lawful  purpose,  and 
subsequently  maintains  a  ditch  to  conduct  water  used  for  irriga- 
tion, watering  stock,  and  other  domestic  purposes,  and  is  per- 
mitted to  continue  in  its  adverse  enjoyment  and  use  for  more  than 


water  was  required  bj  defendants  for 
these  purposes,  and  how  much  had  been 
diverted  to  other  uses  should  have  been 
admitted.  Byrne  v.  Crafts,  15  Pac.  Rep. 
300;  s.  c,  73  Cal.  641. 

1.   Swift  V.  Goodrich,  70  Cal.  103. 

Riparian  Proprietors,  etc. — The  doc- 
trine of  estoppel  has,  however,  been  ap- 
plied in  an  action  by  a  party  deriving 
title  to  the  water  of  a  canon  from  one 
who,  while  owner,  represented  to  one  of 
the  defendants,  who  he  knew  was  think- 
ing of  purchasing  certain  land,  that  the 
right  to  use  water  from  said  canon 
therefor  was  appurtenant  thereto,  thus 
inducing  defendant  to  purchase  the  land. 
Subsequently  plaintiff's  grantors,  in  or- 
der to  save  waste,  proposed  to  run  a 
pipe  across  defendant's  land.  Defend- 
ant assented  on  condition  that  the  pipe 
should  be  so  laid  that  he  would  be  enabled 
to  use  thprcfrom  the  quantity  of  water  to 
which  he  had  theretofore  been  entitled. 
This  was  done,  and  defendants  used  the 
same  until  the  bringing  of  this  action,  for 
the  purpose  of  irrigation,  and  for  do- 
mestic and  stock  purposes.  It  was  held 
that  the  plaintiff  was  estopped  from  in- 
terfering with  the  rights  acquired  by  the 
defendants  to  the  use  of  the  pipe,  and 
its  appurtenances,  so  long  as  the  same 
remained  as  conduit  of  the  water  over 
their  land.  Alhambra  Addition  Water 
Co.  V.  Richardson,  12  Pac.  Rep.  (Cal.) 
343.  The  decision  in  bank,  however, 
reported  in  72  Cal.  598,  discusses  pre- 
scriptive right  of  diversion,  etc.  One 
who  stands  passively  by  and  allows  an- 
other to  open  out  fields  and  irrigate 
them  with  water  for  sixteen  years,  under 
the  belief  that  he  has  a  vested  right  to 
an  equal  user  thereof,  is  estopped  from 


subsequently  denj'ing  this  right.  Dal- 
ton  V.  Rentonia,  15  Pac.  Rep.  (Ariz.)  37. 

When  Injunction  Refused. — In  an  ac- 
tion for  damages  and  for  an  injunction 
to  restrain  defendant  from  constructing 
and  maintaining  an  irrigating  ditch 
through  plaintiff's  land,  the  court  will 
refuse  to  grant  the  injunction,  and  will 
assess  nominal  damages  where  it  appears 
that  defendant,  with  plaintiff's  knowl- 
edge and  consent,  entered  upon  the  land 
and  commenced  the  construction  of  the 
ditch;  that  plaintiff  then  denied  defend- 
ant's right,  and  forbade  all  further  work; 
that  the  damage  caused  by  constructing 
and  maintaining  the  ditch  will  be 
merely  nominal;  that  defendant  is  not 
insolvent  and  unable  to  respond  in 
damages,  and  that  plaintiff's  remedy  at 
law  is  ample  and  adequate.  Hoye  v. 
Sweetman,  12  Pac.  Rep.  (Nev.)  504; 
followingThorn  w.  Sweeney,  12  Nev.  251 

2.  ToUes  V.  Correth,  31  Tex.  362;  s.  c, 
98  Am.  Dec.  540,  542,  where  Morrill, 
C.  J.,  says,  for  the  court,  that  the  lower 
proprietor  "is  presumed  to  know  that 
whoever  owned  the  land  above  and  ad- 
joining his  land  had  a  right  to  use  the 
water  running  through  it  and  on  it  for 
irrigating  the  land,"  and  that  when  such 
lower  proprietor  "erected  his  mill  he 
could  lessen"  the  upper  proprietor's 
"vested  rights,"  and  that  whatever  dam- 
age the  former  "may  sustain  is  rfam^KW 
absque  injuria."  But  in  Fleming  v.  Da- 
vis, 37  Tex.  173,  it  is  held  that  while 
the  law  of  Texas  recognizes  the  right  of 
the  riparian  proprietor  to  appropriate 
w-ater  for  the  purpose  of  irrigation,  still 
the  owner  of  a  head  spring  has  no  right 
to  exhaust  the  water  flowing  from  it,  to 
the  injury  of  the  lower  proprietor. 
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ten  years,  such  appropriation  ripens  into  a  title  which  cannot  be 
disturbed  by  one  succeeding  to  the  rights  of  the  United  States.  ' 

Vested  Rights. — Appropriation  of  the  use  of  water  for  mining 
and  irrigation,  under  estabHshed  customs  in  the  arid  regions,  and 
the  acts  of  congress,  *  is  a  vested  right,  and  all  subsequently  ac- 
quired rights  or  titles  are  subject  thereto.  ^ 

Allegation  of  Riparian  Ownership. — In  a  suit  brought  to  recover 
damages  for  diverting  water  claimed  for  irrigating  purposes,  and 
for  an  injunction,  where  defendant  made  no  claim  to  be  the  ripa- 
rian proprietor  of  the  streams,  but  claimed  the  waters  by  prior 
appropriation  and  prescription,  it  was  held  that  to  support  the 
claim  for  damages  the  material  allegations  in  the  complaint  were 
prior  appropriation  of  the  water  by  the  plaintiff  and  the  diver- 
sion thereof  by  the  defendant,  and  that  it  was  unnecessary  to 
aver  riparian  ownership  in  the  plaintiff.  * 

Prior  Appropriation. — Prior  appropriation  of  all  the  waters  of  a 
stream,  applied  to  irrigating  purposes,  gives  the  better  right  to 
the  tributaries  and  all  the  direct  and  irnmediate  sources  of  supply 
of  the  stream  ;  and  when  this  right  once  vests,  it  must  be  pro- 
tected and  upheld.  ^ 

Diversion  of  Water. — In  an  action  to  enjoin  an  upper  riparian 
proprietor  from  diverting  water  from  a  creek  for  irrigating  pur- 
poses, evidence  that  persons  other  than  defendants  have  also  di- 
verted water  from  the  stream  is  admissible  only  on  the  issue  as 
to  the  amount  of  damages.® 

Colorado  Doctrine  of  Appropriation,  etc. — One  who  has  made 
an  appropriation  of  the  waters  of  a  stream  for  irrigation  acquires 
a  prior  right  thereto  in  Colorado,  as  against  a  riparian  owner  who 
obtained  a  patent  from   the  United  States  after  such  appropria- 

1.  Tolman  v.  Casey,  15  Oreg.  83,  88,  whether  one  can  bring  water  from  an- 
concerning  prescriptive  right  of  diver-  other  or  independent  source  into  a 
sion;  see  Water  Co.  v.  Richardson,  72  natural  stream,  whose  waters  have  been 
Cal.  598.  appropriated,   and   use   the  channel  of 

2.  Act  of  July  26th,  1866,  confirming  such  stream  to  conduct  the  waters  thus 
all  water  rights  acquired  by  prior  ap-  brought  in  to  another  point,  to  be  then 
propriation,  and  act  of  July  9th,  1870,  de-  diverted  and  used. 

claringthat  all  patents,  etc.,shall  be  sud-  Notice  of  Appropriation. — A   person 

Ject  to  vested  and  accrued  water  rights,  who  gives  notice  of  the  appropriation 

3.  Hill  f.  Lenormand,  16  Pac.  Rep.  of  water  has  a  reasonable  time  there- 
(Ariz.)  266.  after  to  complete  his  canal;  and  he  ex- 

4.  Jerrett  v.  Mahan,  17  Pac.  Rep.  ercises  due  diligence  in  perfecting  his 
(Nev.)  12.  rights  where  he  posts  a  notice  of  appro- 

6.  Malad  Val.  Irr.  Co.  v.  Campbell,  priation  of  water  for  the  purposes  of 

18  Pac.  Rep.  (Idaho)  52.   This  case  also  irrigation  on  December  12th,  1885,  digs 

holds  that  rights  cannot  be  acquired  to  a  ditch  fifteen  or  twenty  feet  long,  and 

the  waters  of  springs  situated  along  the  lets  water  into  it,  and  in  that  month  and 

channel  of  a  stream,  and  which  consti-  January,  makes  a  survey,  and  does  no 

tute  its  direct  source  of  supply,  by  en-  more  work  until  the  latter  part  of  Feb- 

tering  upon,  cleaning  out,  and  thereby  ruary,  because  he  is  building  a  house  on 

increasing  the  water  supply,  as  against  his   land.     Dyke   v.  Caldwell,  18   Pac. 

prior  appropriations,   in   good  faith,  of  Rep.  (Ariz.)  276. 

the  whole  of  the  waters  of  the  stream.  6.  Gould   v.  Stafford,    18   Pac.  Rep. 

It  is  further  questioned,  but  not  decided,  (Cal.)  879. 
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tion,  and  before  the  act  of  congress  of  July' 9th,  1870,  amending 
the  act  of  July  26th,  1866,  which  amendment  provides  that  pat- 
ents thereafter  issued  shall  be  subject  to  any  vested  or  accrued 
water  rights.  Furthermore,  under  the  statutes  of  that  State,  the 
waters  of  a  stream  can  be  diverted  by  appropriation  for  purposes 
of  irrigation,  to  the  exclusion  of  any  riparian  owner,  though  the 
lands  to  be  irrigated  are  not  located  on  the  banks  or  in  the  neigh- 
borhood of  the  stream.* 

Resumption  by  Appropriator  After  Abandonment. — Although 
one  who  has  appropriated  water  for  irrigating  purposes  abandons 
it,  yet  it  seems  that  if  no  new  comer  enters  upon  the  land  and 
uses  the  right  during  his  absence,  he  may,  upon  his  return,  re- 
sume his  rights  and  avoid  the  effect  of  such  abandonment.* 

Subsequent  Homestead  Entry,  etc. — The  prior  appropriator  of 
the  flow  of  any  water  over  the  public  lands  of  the  United  States 
has,  by  a  local  custom  which  is  recognized  by  the  United  States, 
a  vested  right  therein  which  cannot  be  defeated  by  one  who,  hav- 
ing consented  to  such  appropriation,  subsequently  files  a  home- 
stead entry  and  obtains  a  patent  for  the  land.^ 

The     appropriation    of    the    waters    of    a    navigable    stream 

1.  Hammond  v.  Rose,  19  Pac.  Rep.  use  it  for  some  beneficial  purpose,  it 
466,  467.  Rising,  C.  said  in  this  case:  does  not  become  the,  property  of  his 
"  Since  the  commencement  of  this  ac-  joint  tenant  by  virtue  of  such  abandon- 
tion  the  questions  presented  have  been  ment  but  reverts  to  the  government, 
passed  upon  by  this  court  in  Coffin  f.  and  is  thereafter  subject  to  reappropria- 
Ditch  Co.,  6  Cold.  443.  In  that  case  it  tion  just  as  much  as  abandoned  land, 
was  held  that  the  common  law  doctrine  If  a  stranger  can  appropriate  this  land, 
giving  the  riparian  owner  a  right  to  the  and  gain  the  benefit  of  the  labor  of  the 
flow  of  water  in  its  natural  channel  original  appropriator,  why  may  not  the 
upon  and  over  his  lands,  even  though  latter  return  reappropriate  and  ac- 
he makes  no  beneficial  use  of  it,  is  in-  quire  all  of  his  original  rights .'  It 
applicable  to  Colorado;  and  that  the  seems  to  me  that  it  is  not  a  debatable 
first  appropriator  of  water  from  a  nat-  question." 

ural  stream  for  a  beneficial  purpose  Interest  In  Irrigating  Ditch.  —  Con- 
has,  in  the  absence  of  express  statutes  cerning  the  want  of  interest  in  an  irri- 
to  the  contrary,  with  the  qualifications  gating  ditch  on  the  part  of  the  wife  of 
contained  in  the  c6nstitution,  a  prior  an  abandoning  claimant  on  adjacent 
right  thereto,  to  the  extent  of  such  ap-  land,  who  had  himself  taken  up  an 
propriation;  and  that  this  right  is  en-  abandoned  claim,  on  the  ground  that 
titled  to  protection  as  well  after  patent  such  interest  was  real  property,  and 
to  a  third  party  of  the  land  over  which  could  therefore  be  acquired  only  in 
the  natural  stream  flows,  as  when  such  specified  modes,  and  that  at  any  rate 
land  is  a  part  of  the  public  domain;  and  her  claim  was  subordinate  to  that  of 
it  was  further  held  that  the  right  to  the  owners  of  other  contiguous  claims, 
water  acquired  by  prior  appropriation  see  Burnham  v.  Freeman,  19  Pac.  R^p. 
is  not  in  any  way  dependent  upon  the  (Colo.)  761. 

locus  of  its  application  to  the  beneficial  3.  Tenem  Ditch   Co.  v.  Thorpe,  20 

use  designed."  Pac.  Rep.  (Wash.  Ter.)  588. 

2.  Tucker  v.  Jones,  19  Pac.  Rep.  In  Clough  v.  Wing,  17  Pac.  Rep. 
(Mont.)  571.  LiDDELL,  J.,  quotes  the  (Ariz.)  453;  it  is  held  that  the  common 
opinion  of  the  trial  judge  on  this  matter,  law  rule  does  not  apply  to  a  non-nav- 
partly  as  follows  r  "The  appropriation  of  igable  stream  in  Arizona,  but  that  all 
water,  it  would  seem,  stands  upon  the  the  waters  of  the  streams  in  the  territory 
same  footing  and  basis  as  the  possessing  are  to  be  applied  to  irrigation.  The 
right  -of  land.  So,  when  a  party  opinion  contains  an  interesting  account 
abandons  his  water  right  and  ceases  to  of  artificial  irrigation  on  various  lands. 
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must  be  shown  by  an  open  and  physical  act,  and  for  a  valuable 
use,  properly  applied.^ 


ISLANDS. 

1.  Title  to  Islands,  S65. 

2.  Islands  Belonging 

States,  866. 


3.  Statutes,  866. 
to  the   United    4.  Minerals  Under  Islands,  867. 

5.  Islands  in  Unnavigable  Rivers,  868. 


1.  Title  to  Islands. — New  islands  arising  in  the  sea  or  in  a  navi- 
gable r'wer  prima  facie  belong,  according  to  the  common  law,  to 
the  king  in  England,  and  in  this  country  to  the  State.  But  this 
rule  is  not  universal.* 


1.  Clough  V.  Wing,  17  Pac.  Rep. 
(Ariz.)  453. 

2.  Morrisf. Brook  (Delaware  C.P.), 
53  Am.  Rep  215.  "The  right  to  the 
new  islands  and  also  to  lands  gained  by 
alluvion  or  in  dereliction  (in  cases  where 
they  are  not  gained  by  insensible  de- 

.grees),  all  of  which  are  governed  b_v 
the  same  principles,  follows  the  right  to 
the  soil  which  is  covered  with  water. 
As  the  king  is  the  proprietor  in  general 
of  the  soil  covered  with  the  sea  or  a 
navigable  river,  it  is  reasonable  that  he 
should  have  the  soil  where  the  water 
leaves  it  dry;  and  this  stands  on  the 
ground  of  the  prerogative.  But  where 
the  right  to  the  soil  when  covered  with 
water  belongs  to  a  subject,  he  is  enti- 
tled to  all  these  inci-ements  (2  Bl.  Com. 
262;  Hale  De  Jure  Maris,  ch.  4  and 
6).  This  is  illustrated  by  the  law  rela- 
tive to  islands  arising  in  private  rivers. 
If  an  island  arises  in  the  middle  of  such 
a  river,  it  belongs  in  common  to  those 
who  have  lands  on  each  side  thereof; 
but  if  it  be  nearer  to  one  bank  than  the 
other,  it  belongs  only  to  him  who  is 
proprietor  of  the  nearest  shore.  Yet 
this,  says  Sir  William  Blackstone 
(2  Com.  261 ),  seems  only  to  be  reasonable 
where  the  soil  of  the  river  is  equally 
divided  between  the  owners  of  the  op- 
posite shores;  for  if  the  whole  soil  is  in 
the  freehold  of  any  one  man,  as  it  usu- 
ally is  wherever  a  several  fishery  is 
claimed,  there  it  seems  just  (and  so  is 
the  constant  practice),  tfiat  the  lyotts, 
or  little  islands  arising  in  part  of  the 
river  shall  be  the  property  of  him  who 
owneth  the  piscary  and  the  soil.  The 
rules  relative  to  the  sea  and  navigable 
rivers  are  formed  on  the  same  princi- 
ples. 

"This  subject  is  verj'  satisfactorily  ex- 
plained by  Lord  Hale  in  his  Treatise 
De  Jure  Maris,  ch.  4  and  6,  to  the 
whole  of  which  I  generally  refer  for 


the  proof  of  the  rule  I  have  stated,  that 
the  right  to  a  new  island  follows  the 
right  to  the  soil  on  which  it  was  formed. 
This  will  be  found  from  those  chapters 
to  be  the  rule  with  regard  to  all  the 
maritime  increments.  I  will  state  here 
particularly  a  few  passages  from  them: 
'  If  a  subject  hath  had  by  prescription 
the  property  of  a  certain  tract,  or  creek, 
or  navigable  river,  or  arm  of  the  sea, 
even  while  it  is  covered  with  water  by 
certain  known  metes  and  extends, 
though  it  should  be  relicted,  the  sub- 
ject will  have  the  propriety  in  the  soil 
relicted.'  Harg.  Law  Tracts  ij.  'It 
a  subject  hath  land  adjoining  the  sea, 
and  the  violence  of  the  sea  swallows  it 
up,  but  so  that  there  be  reasonable 
marks,  to  continue  the  notice  of  it,  or 
though  the  marks  be  defaced,  yet  if  by 
situation  and  extent  of  quality  and 
bounding  upon  the  firm  land,  the  same 
can  be  known,  though  the  sea  leave  the 
land  again,  or  it  be  regained  by  art  or 
industry,  the  subject  doth  not  lose  his 
propriety;  and  accordingly  it  was  held 
by  Cooke  and  Foster,  M.,  7  Jac.  C.  B., 
though  the  inundation  continue  forty 
years.  If  the  marks  remain  or  con- 
tinue, or  extent  can  reasonably  be  cer- 
tain, the  case  is  clear.'  Cooke  and  Fos- 
ter, M.,  15  Jac.  C.  B. 

The  case  of  the  Town  of  Shinbridge, 
in  18  H.  3,  is  stated  in  p.  16:  'The 
river  of  Severn  had  gained  upon  the 
town  of  Shinbridge  so  much  that  its 
channel  ran  over  part  of  Shinbridge 
lands,  and  lost  part  thereof  Unto  the 
other  side  {Aure),  and  then  threw  it 
back  to  Shinbridge.  It  shall  not  be- 
long to  Aure,  neither  was  it  claimed  by 
the  king,  though  Severn  be  in  that 
place  an  arm  of  the  sea;  but  was  re- 
stored to  Shinbridge  as  before.  The 
propertj'  of  the  soil  was  not  lost  to  the 
owners  who  had  it  before.'  .  .  .  'The 
soil  under  the  water  must  needs  be  of  the 
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ISLANDS. 


to  United  States. 


2.  Islands  Belonging  to  the  United  States. — The  fact  that  persons 
are  on  an  island  belonging  to  the  United  States  engaged  in 
some  particular  enterprise  and  have  been  there  for  some  time  pre- 
viously does  not  impair  the  right  of  others  to  land  and  engage  in 
the  like  business,  nor  justify  such  persons  in  resisting  the  landing 
of  others. 1 

3.  Statutes. — Islands,  newly  discovered  by  its  citizens,  belong  to 
the  United  States,  and  until  some  exclusive  rights  are  obtained 
in  pursuance  of  the  provisions  of  the  act  of  congress  passed  in 
August,  1856,  all  the  citizens  of  the  United  States  possess  equal 
rights  to  go  there.** 

The  New  York  laws,  1878,  ch.  190,  making  it  a  misdemeanor 
to  remove  sand,  etc.,  from  the  shore  of  Staten  Island,  in  South- 
field,  is  constitutional  and  valid  against .  one  having  title  to  the 
beach.3 


same  propriety  as  it  is  when  it  is  cov- 
ered with  Jwater.  If  the  soil  of  the  sea, 
while  it  is  covered  with  water,  be  the 
king's,  it  cannot  become  the  subject's 
because  the  water  has  left  it.  But  when 
the  land  as  it  stood  covered  with  water, 
did  by  particular  usage  or  prescription 
belong  to  a  subject  then  recessus  maris, 
so  far  as  the  subject's  particular  interest 
went  while  it  was  covered  with  water,  so 
far  the  recessus  marts  vel  brachii  ejns- 
dem  belongs  to  the  same  subject.' 
'As  touchmg  islands  arising  in  the  sea,  or 
in  the  arras  or  creeks,  or  havens  thereof, 
the  same  rule  holds  which  is  before  ob- 
served touching  acquests  by  the  relic- 
tion or  recess  of  the  sea,  or  such  arms 
or  creeks  thereof.  Of  common  right 
and  prima  facie  it  is  true  they  belong 
to  the! crown,  but  where  the  interest  of 
such  distrtctus  marts,  or  arm  of  the 
sea,  or  creek  or  haven,  doth  in  point  of 
propriety  belong  to  a  subject,  either  by 
charter  or  prescription,  the  islands  that 
happen  within  the  precincts  of  such  pri- 
vate propriety  of  a  subject  will  belong 
to  a  subject  according  to  the  limits  and 
extent  of  such  propriety,  for  the  pro- 
priety of  such  a  new  accrued  island 
follows  the  propriety  of  the  soil  before 
it  came  to  be  produced.  This  princi.- 
ple,  so  strongly  supported  by  authoritj', 
and  so  evidently  grounded  on  reason 
and  justice,  proves  that  Wilson's  Bar 
is  not  to  be  considered  as  a  new  island 
belonging  to  the  commonwealth  and 
the  subject  of  a  grant  from  the  corti- 
monwealth,  but  that  it  is  a  part  of  that 
island,  and  the  property  of  the  owner 
of  that  island.  Though  the  surface  of 
the  lower  part  of  that  island  was  de- 
stroyed by  the  force  of  the  winds  and 


waves,  and  it  was  consequently  over- 
flowed by  the  water  of  the  river,  yet 
the  owner  did  not  lose  the  propriety  of 
the  remaining  soil  covered  by  the  water. 
If  it  was  regained  either  by  natural  or 
artificial  means,  it  continued  to  belong 
to  the  original  proprietor.  He  might 
embank  it  and  thereby  again  exclude 
the  waters  if  circumstances  permitted. 
The  earth  deposited  on  it  by  the  river 
became  his  hy  the  right  of  alluyiation, 
and  of  course  this  island  formed  on  it 
by  such  deposit  became  his,  and  though 
it  probably  has  now  extended  beyond 
the  limits  of  the  old  island,  the  addi- 
tion is  plainly  an  alluvion,  as  it  has 
arisen  from  gradual  and  imperceptible 
accretions.'"  Wilson,  J.,  in  Morris  v. 
firooke  (Delaware  C.  P.),  53  Am.  Rep. 

1.  People  V.  Batchelder,  27  Cal. 
69. 

2.  Individuals  cannot  obtain  a  right 
to  the  exclusive  possession  of  islands  in 
the  sea  by  virtue  of  discovery,  irre- 
spective of  the  statute.  American  etc. 
Co.  V.  United  States  etc.  Co.,  44  Barb. 
(N.  Y.)23. 

But  where  the  plaintiffs,  while  an 
island  remained  in  an  unoccupied  con- 
dition, by  their  agents  went  upon  and 
expended  money  in  erecting  works 
and  making  improvements  and  mining 
guano,  which  thej'  conveyed  to  the 
shore,  it  was  held,  that  they  were  enti- 
tled to  be  protected  by  injunction  in  the 
enjoyment  of  such  property,  and  in 
the  possession  of  the  guano  so  mined. 
American  etc.  Co.  v.  United  States  etc. 
Co.,  44  Barb.  (N.  Y.)  23. 

3.  Hodges  V.  Ferine,  24  Hun  (N.  Y.) 
S16. 
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ISLANDS. 


Minerals  Under  Islands, 


4.  Minerals  Under  Islands. — A  patent  entitling  the  patentee  to 
coal  and  minerals  under  the  bed  of  a  navigable  river  from  low  water 
mark  on  one  shore  to  the  same  line  on  the  other  does  not  entitle 
him  to  the  minerals  under  an  island  within  the  bounds  of  his  patent, 
which  was  subject  to  application  and  sale  under  laws  existing  before 
the  law  under  which  his  patent  was  granted,  and  still  in  force. ^ 


1.  Pennsylvania  Coal  Co.  c'.  Win- 
chester, 109  Pa.  St.  572;  s.  c,  58  Am. 
Rep.  740. 

"The  act  of  April  nth,  1S4S,  of  the 
legislature  CPa.)  provided  for  applica- 
tionj  survey  and  grant  of  a  quantity  not 
exceeding  one  hundred  acres  of  the  bed 
of  any  navigable  river,  beginning  at  a 
point  designated  in  the  application,  at 
low  water  mark  on  the  bank  of  said 
river  and  pursuing  the  course  of  said 
river  at  low  water  mark  to  a  designated 
point;  thence  at  right  angles  across  said 
river  to  low  water  mark;  thence  along 
the  shore  at  low  water  mark  to  a  point 
opposite  the  place  of  beginning.  A 
warrantee  under  this  act  has  the  '  right 
to  dig  and  mine  for  iron,  coal,  lime- 
stone, sand  and  gravel,  fire-clay  and 
other  minerals,'  but  he  takes  no  title  to 
the  soil  or  sand  or  anything  in  the  bed 
of  the  river.  His  grant  is  confined 
within  the  limits  of  low  water  mark, 
and  this  recognizes  the  principle  that  a 
grant  of'  land  by  the  commonwealth, 
bounded  on  one  side  by  a  large  naviga- 
ble river,  vests  in  the  grantee  the  entire 
land  to  the  line  of  low  water  mark. 
The  riparian  owner  has  the  right  of 
soil  to  ordinary  low  water  mark  of  the 
river,  subject  to  the  public  right  of  pas- 
sage for  navigation,  fishing  and  other 
proper  use  of  the  highway  to  the  mark 
of  ordinary  high  water.  Wood  v.  Ap- 
pal, 63  Pa.  St.  210.  Between  high  and 
low  water  mark,  the  title  of  the  ripa- 
rian owner  is  qualified,  being  subject  to 
the  right  of  navigation  over  it  and  im- 
provement of  the  stream  as  a  highway. 
Wainwright  v.  McCuUough,  63  Pa.  St. 
66.  In  that  case  it  was  said  that  the 
land  lying  between  the  low  water  line 
of  the  island  as  fixed  by  the  commis- 
sioners, and  the  top  of  the  island  bank, 
is  a  part  of  the  island.  And  in  Hartley 
V.  Crawford,  32  P.  F.  S.  478,  ,it  was 
again  remarked  that  the  riparian  rights 
of  the  owner  of  an  island  attached  to 
the  land  between  the  bluff  bank  to 
which  the  survey  came  and  the  ordi- 
nary low  water  mark;  and  subject  to 
the  rights  of  the  public,  the  owner  of  the 
island  might  use  the  sandy  or  pebbly 
beach  or  shore.     Although  the  princi- 


ple may  not  have  been  necessary  to  the 
decision  in  Wainright  v.  McCullough, 
63  Pa.  St.  '66,  or  in  Hartley  v.  Craw- 
ford, 82  Pa.  St.  47S,  and  therefore  not 
authoritatively  ruled,  its  assertion  shows 
how  naturally  it  comes  into  view  in 
considering  the  bounds  of  an  island  as 
defined  in  the  statutes  providing  for 
sales  of  that  kind  of  land.  No  differ- 
ence is  made  in  the  laws  providing  for 
surveys  and  sales  of  land,  respecting 
the  shore  of  the  main  land  and  the 
shore  of  islands.  It  would  be  diificult 
to  conceive  a  reason  for  a  difference. 
In  either  case,  the  river  being  a  bound, 
the  grantee  takes  to  low  water  mark, 
subject  to  the  right  of  the  public  to  use 
the  river  as  a  highway,  but  as  to  all  be- 
low the  surface,  without  clog  or  qualifi- 
cation. If  the  title  to  an_v  of  the  land 
remained  in  the  commonwealth,  a  grant 
of  the  minerals  under  the  bed  of  a  river, 
within  the  limits  of  low  water  mark, 
would  be  held  as  strictly'  within  said 
limits  as  if  all  the  land  bordering  on 
the  river  had  been  disposed  of  to  pur- 
chasers So  also  if  the  act  of  1848  does 
not  apply  to  minerals  under  islands  in 
the  river  Susquehanna,  then  owned  by 
the  Commonwealth,  said  islands  em- 
brace all  within  the  limits  of  low  water 
mark. 

"  The  act  of  1848  contained  no  repeal- 
ing clause,  and  repealed  no  prior  statute 
by  implication,  unless  there  was  such 
positive  repugnancy  between  its  provi- 
sions and  the  prior  statute,  that  they 
cannot  stand  together  or  be  consistently 
reconciled.  It  is  general,  applying  to 
all  navigable  rivers,  and  the  statutes  re- 
lating to  sale  of  islands  in  the  river  Sus- 
quehanna apply  to  no  other;  but  the 
repugnancy  between  a  local  statute  and 
a  subsequent  general  statute  must  be  as 
strongly  marked,  to  say  the  least,  to  re- 
peal by  impltcation,  as  if  both  were 
general.  Sifred  f.  Commonwealth,  104 
Pa.  St.  179;  Harrisburg  v..  Sheck,  104 
Pa.  St.  53.  No  mention  is  made  of 
islands  in  the  act  of  1848.  On  its  face, 
the  warrantee  is  entitled  to  the  minerals 
under  the  bed  of  the  river,  without  ex- 
ception. Of  course,  it  was  not  intended 
that  he  should  have  a  right  to  dig  and 
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6.  Islands  in  Unnavigable  Rivers. — An  islana  in  an  un  navigable 
river  (not  legally  appropriated  otherwise),  if  on  one  side  of  the 
dividing  line,  belongs  to  the  owner  of  the  bank  on  that  side ;  if 
in  the  middle  of  the  river,  the  owners  of  the  banks  hold  it  in  sev- 
eralty, the  dividing  line  running  as  if  there  was  no  island  in  the 
river.  If  there  are  several  borders,  the  island  is  apportioned  ac- 
cording to  their  lines  on  the  main.* 

ISSUE — (See  LEGACIES  AND  Devises;  Remainders  and 
Executor's  Interests;  Vested  and  Contingent  Lega- 
cies ;  Wills). 


I.  Definition.  869. 
II.  Issue  Construed  ;  Children,  872. 

1,  Issue    Explained  by    Children 

and  Vice  Versa;  Form  of  Pe- 
culiar Expressions,  872. 

2.  Issue  Correlative  ■with  Parent; 

Sibley  v.  Perry,  875. 
III.  Whether    Issue    Is    a    Word    of 
Purchase  or  Limitation,  876. 

1.  In  Deeds  and  Marriage  Arti- 

cles, 876. 

2.  In  Wills,  877. 

u.  General  Principle  —  Issue 
Compared  tuith  Heirs  of  the 
Body,  877. 

b.  I^imitation  to  A  and  His  Is- 
sue—  When  No  Gift  Over,  879. 

L.  Li^nitations  io  A  for  Life,  and 
After  His  Decease  to  His  Is- 
sue— When  No  Gift  Over,  886. 


{1)  As  to  Realty,  886. 

(2)  As  to  Personalty,  890. 

(3)  Effect  of  Cy.  Press  Doc- 

trine, 8gi. 
IV.  Dying    W^ithout    Issue  —  When  ' 
Referred  to  Prior  Objects,  891. 

1.  In  Default  of  Such  Issue,  891. 

2.  In  Default  of  Issue,  894. 

a.  As  to  Personalty,  894. 

b.  As  to  Realty,  8g6. 

V.  Dying  Without  Issue — Definite 
and  Indefinite  Failure  of  Issue, 
899. 

1.  General  Rule,  899. 

2.  Without  Having  Isspe — Before 

He  Has  A  ny  Issue —  Without 
Children — Issue  Alive,  Sur- 
viving, or.  Who  Shall  Attain 
Tvjenty-one,  902. 

3.  Without  Leaving  Issue — -With- 


mine  and  carry  away  the  minerals  in 
the  islands  which  had  been  already 
granted.  The  presumption  is  against 
an  intent  to  invade  vested  rights  of 
property.  Then,  the  statute  must  be  so 
construed  that  the  bed  of  the  river  be- 
tween the  shores  of  the  main  land,  shall 
not  include  land,  called  islands,  which 
had  been  previously  granted  to  pur- 
chasers under  the  laws  of  the  State.  It 
seems  equally  clear  that  by  like  con- 
struction, it  shall  not  include  islands 
which,  under  prior  existing  laws,  were 
subject  to  application  and  sale.  Those 
laws  provided  for  the  sale  of  land,  with- 
out exception  of  any  part  thereof;  the 
act  of  1848  provided  for  the  sale  of  min- 
erals under  a  river  bed — under  land 
covered  with  water.  The  purpose  of 
the  former  was  a  sale  of  the  entire  land; 
of  the  latter,  a  sale  of  only  the  minerals 
under  the  surface.  Title  to  the  surface 
remains  in  the  commonwealth  as  to  all 
grants  iindei"  the  act  of  1848.  There  is 
no  intent  that  said  act  shall  apply  to 
any  land  or  island  which  were  subject 
to  sale  under  other  laws.     We  are  not 


convinced  that  the  court  erred  in  any  of 
the  rulings  set  forth  in  the  first  six  speci- 
fications of  error."  Trunkey,  J.,  in 
Pennsylvania  Coal  Co.  v.  Winchester, 
109  Pa.  St.  572;  s.  c,  58  Am.  Rep.  740. 

1.  Hopkins'  Academy  v.  Dickinson, 
9  Cush.  (Mass.)  54S;  Commonwealth ■». 
Alger,  7  Cush.  (Mass.)  97;  Ingraham  v. 
Wilkinson,  4  Pick.  (Mass.)  268;  Prattf. 
Larason,  2  Allen  (Mass.)  284. 

Where  an  island  is  so  formed,  in  the 
bed  af  a  river  not  navigable,  as  to  divide 
the  channel  and  lie  partly  on  each  side 
of  the  thread  of  the  river,  it  will  be 
divided  between  the  riparian  proprie- 
tors on  the  opposite  sides  of  the  river 
according  to  the  original  thread  of  the 
river.  Peerfield  v.  Arms,  17  Pick. 
(Mass.)  41. 

Islands  in  an  unnavigable  river,  if 
altogether  on  one  side  of  the  dividing 
line,  belong  to  him  who  owns  the  bank 
on  that  side;  if  formed  in  the  middle  of 
the  river  they  are  appropriated  to  the 
owners  of  the  bank  in  severalty,  ac- 
cording to  their  original  dividing  line, 
the  filum  aquce,  as  it  is  where  the  waters 
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out  Leaving  Issue  Behind 
Him,  904. 

4.  With  Leaving  Issue  at  Time  of 

Death,  906. 

5.  Gift  over  Expressly    Limited 

to  Take  Effect  on,  at,  or  A  fter 
Decease  of  First  Taker,  906. 

6.  Effect  of  the  Word  "T/ien;' ()0^. 

7.  Die    Under     T-wenty-one     and 

Without  Issue — Unmarried, 
or  B  fore  Marriage,  and 
Without  Issue,  909. 

8.  Gift  Over,  if  A  Survives  Band 

Dies  Without  Issue,  or  in 
Case  the  Issue  Die  Under  Age, 
911. 

9.  Dying  Without  Issue   in  Life- 

time of  Person  Living  at 
Testator^s  Decease,  or  Before 
Possession  or  Period  of  Dis- 
tributio7i,  912.  . 
10.  Gift  Over  to  Survivors  or  to 
Persons  "  Then  Living"  912. 


11.  Gift  Over  to    Person    Named, 

915- 

12.  Direction  to  Pay  Money,  gi^. 

13.  Personal  Trust,  915. 

14.  Gift  Over  for  Life,c)\i>. 

15.  Bquist    of  Perishable   Goods; 

Original      Estate      Devised. 
Pur  Autre  Vie,Cfi6. 

16.  Effect  of  Power    of  Apf  oint- 

ment, 917. 

17.  Failure  of  Testator^s  Oivn  Is- 

sue, 917. 

18.  Effect  of  Alternative  Limita- 

tions, 91 S. 

19.  St  tutory  Changes.  918. 

VI.  Dying  Without    Issue    Referred 
to  Death  in   Lifetime  of  Testa- 
tor, 919. 
VII.  Effect  of  Limitation  Over  Upon 
Preceding  Limitation,  921. 

1.  Where  the  Failure  of  Issue  Is 

Indefinite,  921. 

2.  Where  the   Failure  of   Issue  Is 

Definite,  924. 


I.  Definition. — Issue,  when  a  word  of  limitation,  means  lineal 
descendants  indefinitely,  and  hence  heirs  of  the  body;  ^  when  a 
word  of  purchase  uncontrolled  by  the  context,  lineal  descendants 
in  being  at  a  specified  time,  and  under  a  devise  or  bequest  to  the 
issue  of  A,  all  lineal  descendants  in  being  at  the  time  the  gift 
takes  effect  are  entitled  per  capita.^ 


begin  to  divide.     Ingrahara  v.  Wilkin- 
soii,  4  Pick.  (Mass.)  268. 

Islands  in  rivers  fall  under  the  same 
rule  as  to  the  ownership  of  the  soil  and 
its  incidents  as  the  soil  under  water 
does;  if  not  otherwise  lawfuUj  appro- 
priated, they  belong  to  the  irparian  pro- 
prietor on  one  side,  or  are  divided  in 
severalty'  between  the  proprietors  on 
both  sides  according  to  the  original 
dividing  line,  or  filum  aqucB,  as  it  would 
run  if  the  islands  were  under  water. 
TY\t  filum  aquce  is  ascertained  by  meas- 
urement across  from  ordinary  low  water 
mark  on  one  side  to  the  same  on  the 
other  side,  without  regard  to  the  chan- 
nel or  depth  of  water.  When  the  island 
is  appropriated  the  boundary  is  then 
midwav  between  that  and  the  main 
land.  McCullough  v.  Wall,  4  Rich.  (S. 
Car.)  68. 

1.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*4ii,  fj  III,  2  a,  n.  (2);  Doe  ex  dem.  v. 
Emaus,  Penn.  (N.J.)  967,  971. 

2.  Wms.  Exrs.  *iii2;  Prior  on  Issue,  § 
7;  Lord  Hardwicke  in  Wythe  v. 
Blackman,  i  Ves.  Sr.  (Eng.)  200;  Daven- 
port V.  Hanbury,  3  Ves.  (Eng.)  257; 
Freeman  v.  Parsley,  3  Ves.  (Eng.)  421; 


Slater  v.  Dangerfield,  15  M.  &  W. 
(Eng.)  263;  Bernard  v.  Montague,  1 
Mer.  (Eng.)  434;  Clay  v.  Pennington, 
7  Sim.  (Eng.)  370;  Hall  v.  Nalder,  22  L. 
J.  Ch.  (Eng.)  242;  17  Jur.  224;  South  w. 
Searle,  2  Jur.,  N.  S.  (Eng.)  390;  In  re 
Jones's  Trusts,  23  Beav.  (Eng.)  242; 
Robinson  w.  Sykes,  23  Beav.  (Eng.)  40; 
Maddock  v.  Legg,  25  Beav.  (Eng.)  531 ; 
In  re  Corrie's  Will  ,  32  Beav.  (Eng.) 
426;  In  re  Corlass,  L.  R.,  i  Ch.  D. 
(Eng.)  460;  45  L.J.  Ch.  (Eng.)  118;  24 
W.  R.  (Eng.)  204;  33  L.  T.,  N.  S.  (Eng.) 
630;  ,  Morgan  v.  Thomas,  9  Q^  B.  D. 
(Eng.)  646;  Denio's  Trusts,  Ir.  Rep., 
10  Eq.  86;  Ralph  v.  Carrick,  11  Ch.  D. 
(Eng.)  885;  Hobgen  v.  Neale,  L.  R.,  11 
Eq.  (Eng.)  48;  Ferril  v.  Talbot,  Ril. 
Ch.  (S.  Car.)  247;  Beckam  t).  Dessaus., 
9  S.  Car.  546;  McPherson  v.  Snowden, 
19  Md.  197;  Miller,  J.,  in  Golds- 
borough  V.  Martin,  41  (Md.)  488,  501; 
Price  V.  Disson,  2  Beas.  (N.  J  )  168, 
177;  Weehawken  Ferry  Co.  v.  Sisson, 
2  Green  (N.J.)  475;"  Hoar,  J.,  in 
Houghton  v.  Kendall,  7  Allen  (Mass.) 
76.  See  Also  Edwards  in  Bibb,  43 
Ala.  666;  Kleppner  v.  Laverty,  70  Pa. 
St.  70;  Wistar  v.  Scott,  105  Pa.  St.  200, 
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214;  s.  c,    51    Am.    Rep.    197;    Barry's 
Appeal  (Pa.),  8  Cent.  Rep.  131. 

Where  the  word  "issue,"  or  the  words 
"  heirs  of  the  body  "  are  used  in  a  de- 
vise, they  must  have  one  of  two  mean- 
ings, either  the  indefinite  lineal  succes- 
sion of  heirs  of  the  body,  or  the  par- 
ticular individuals  who  at  a  given  time 
answer  the  description  of  issue.  Ferril 
V.  Talbot,  Ril.  Ch.  247;  Starrett,  J., 
in  Wistar  v.  Scott,  105  Pa.  Sti  200,  214. 

Issue  Includes  Descendants. — "The 
word  issue  includes  all  remote  descend- 
ants of  the  person  whose  issue  is  spoken 
of,  and  the  burden  lies  upon  him  who 
contends  that  it  is  to  be  restricted  to  a 
narrower  signification."  RomiLly,  M. 
R.,  in  Ross  v.  Ross,  20  Beav.  649;  Slater 
V.  Dangerfield,  15  M.  &  W.  (Eng.)  263; 
Leigh  V.  Norbury,  13  Ves.  344;  James, 
L.  J.,  in  Ralph  v.  Carrick,  11  Ch.  D. 
(Eng.)  883;  Jessel,  M.  R.,  in  Morgan 
V.  Thomas,  9  Q^  B.  D.  (Eng.)  646; 
South  V.  Searle,  4  W.  R.  (Eng.)  470; 
Harrison  v.  Symons,  14  W.  R.  (Eng.) 
959;  /fe  Howard's  Trusts,  7  Ir.  Ch.  R. 
344;  Donoghue  ».  Brooks,  Ir.  R.,  9  Eq. 
4S7;  Denio's  Trusts,  Ir.  Rep.  10  Eq. 
86. 

In  Massachusetts,  a  similar  construc- 
tion of  the  word  issue  as  applied  to  the 
descent  of  estates  is  enforced  by  statute. 
Mass.  Gen.  Sts.,  ch.  3,  §  7,  cl.  9.  Bige- 
low  V.  Morong,  103  Mass.  288,  289. 
But  in  California  Civil  Code,  §  1386, 
issue  is  vised  in  same  sense  as  child. 
In  re  Newman's  Estate  (Cal.),  16  Pac. 
Rep.  887. 

In  Ne-iv  Tork,  in  Taft  v.  Taft,  3 
Dem.  (N.  Y.)  86,  it  was  heldih&V  the 
word  issue  in  a  will,  where  no  light  is 
thrown  upon  its  meaning  by  the  con- 
text or  by  extrinsic  circuinstances,  must 
be  construed  to  denote  lineal  descend- 
ants of  the  first  degree  to  the  exclusion 
of  remoter  kindred.  This  decision 
purports  to  be  formed  upon  the  state-' 
ment  of  Chancellor  Kent,  '4  Kent 
Com.*278,  n.  (d),and  Palmer  v.  Horn, 
84  N.  Y.  516.  See  also  Murray  v.  Bron- 
son,  I  Dem.  (N.  Y.)  218,  330.  The  de- 
cisions in  the  two  latter  cases  depend 
upon  the  principles  explained  in  section 
II.  Chancell  r  Kent  merely  says: 
"  The  term  issue  is  generally  used  by 
the  testator  as  synonymous  with  child 
or  children."  In  matter  of  Cornell,  5 
Dem.  (N.  Y.)  88,  the  words  "I  give, 
devise  and  bequeath  all  m^'  estate,  real 
and  personal,  unto  my  brothers  who 
shall  survive  me,  and  to  the  issue  of  such 
of  my  brothers  as  have  heretofore  died 
or  may  hereafter  die,"  without  anything 


in  the  context  restricting  the  meaning 
of  the  word  "issue,"  were  held  to  in- 
clude the  descendants  of  a  deceased 
brother  and  not  confined  to  their  chil- 
dren. Palmer  v.  Horn,  84  N,  Y.  516, 
was  cited  by  counsel  contending  for  the 
restricted  construction.  ,  This  would 
seem  to  establish  that  no  new  rule  of 
construction  was  introduced  by  Paliner 
V.  Horn,  and  that  the  statement  of  Ro- 
MiLLY,  M.  R.,  in  Ross  v.  Ross,  is  as 
applicable'  in  New  York  as  elsewhere. 
See  also  the  earlier  case  of  Kingsland 
V.  Rapelje,  3  Edw.  Ch.  (N.' Y.),  i. 

Adopted  Children. — The  adoption  of 
an  illegitimate  child  by  the  father  and 
his  wife,  under  N.  H.  St.,  G.  L.,  ch.  188, 
§  4,  does  not  render  such  child  his  issue 
so  as  to  defeat  a  remainder  created  by 
will,  and  made  contingent  upon  bis  leav- 
ing no  issue.  Jenkins  v.  Jenkins,  64  N. 
H.  407.  See  In  re  Newman's  Estate 
(Cal.),  16  Pac.  Rep.  887;  /«  ;-e  Sessions' 
Estate  (Mich.),  38  N.  W.  Rep.  249. 

Otherwise  where  an  illegitimate 
daughter  was  legitimated  by  special  act 
of  assembl3'  and  made  "capable  to  in- 
herit and  transmit  any  estate  as  fully  as 
if  born  in  lawful  wedlock,"  and  gift 
over  was  to  take  effect  on  death  "  with- 
out an  Ijeir."  McGunnigle  v.  McKee, 
77  Pa.  St.  81. 

Step  Clilldren. — The  legal  significa- 
tion and  meaning  of  the  term  issue, 
children  or  grandchildren,  and  every 
word  of  the  like  kind,  when  used  in  'a 
will  as  descriptive  of  persons  who  are 
to  take  as  devisees  or  legatees,  applies 
to  those  only  who  are  of  the  blood  of 
the  testator  or  person  named  as  the 
parent  and  does  not  comprehend  those 
who  may  have  acquired  the  name  or 
character  of  children  by  marriage." 
But  the  rule  will  yield  where  there 
is  a  clear  or  manifest  intention  to  the 
contrary  expressed  in  the  will.  Barnes 
V.  Greenzebach,  i  Edw.  (N.  Y.)  Ch.. 
41,43,44;  Hussey  v.  Berkley',  2  Eden 
(Eng.)  194;  s.  c,  «o»2.  Hussey  f.  Dillon, 
Ambl.  (Eng.)  603.  See  Lawrence  v. 
Hebbard,  i  Bradf.  Sur.  (N.  Y.)  252. 

Testator  directed  the  remainder  of  his 
personal  estate  to  be  divided'  into  six 
equal  parts,  and  he  bequeathed  to  his 
stepdaughter  M,  one  share;  to  his  daugh- 
ter S,  one  share;  to  the  children  of  his 
daughter  E,  one  share;  to  the  children 
of  his  daughter  M,  one  share;  to  the 
children  of  his  daughter  B,  one  share; 
and  to  the  children  of  his  son  J,  one 
share:  but  if  his  said  children  or  his 
said  stepdaughter  should  die  without 
issue,  the  share  or  portion  which  would 
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have  gone  to  such  issue  to  be  divided 
equally  among  the  survivors  of  his  chil- 
dren or  grandchildren.  The  daughter 
B  died  without  issue;  the  stepdaughter 
M  married  and  died  leaving  Issue. 
Held,  that  the  issue  of  M  had  no  title 
to  anv  part  of  B's  share.  Barnes  v. 
Greenzebach,   i    Edw.  Ch.  (N.  Y.)  41. 

Issue  Take  per  Capita. — Under  a  limi- 
tation in  a  deed  or  will  to  the  "  lawful 
issue  of  A,"  children  and  grandchildren 
take/e/-  capita.  Leigh  f.  Norburj',  13 
Ves.  (Eng.)  340;  Freeman  v.  Parsley, 
3  Ves.  (Eng.)  420.  See  Morgan  -0. 
Thomas,  9  Q\  B.  D.  (Eng.)  646; 
Denio's  Trusts,  Ir.  Rep.  10  Eq.  86; 
Ralph  V.  Carrick,  II  Ch.  D.  (Eng.)  883; 
Louis  V.  Louis,  9  Jur.  N.  S.  244;  Re 
Corrie's  Will,  32  Beav.  (Eng.)  426. 

Testator  gave  an  annuitj'  of  ,$10,000 
for  life  and  a  power  to  dispose  by  will 
of  one  sixth  of  his  residuary  estate  to 
each  of  his  children.  He  also  provided, 
in  another  item  of  the  will,  that  if  one 
son  should  have  no  other  "issue  or  de- 
scendants" than  a  son  who  was  then 
living,  his  power  of  disposition  by  will 
should  be  limited  to  $50,000,  and  in  de- 
fault of  appointment,  that  that  sum 
should  be  held  in  trust  for  the  grand- 
son, with  the  further  provision  that,  "  if 
it  shall  happen  that  my  said  son  shall 
leave  other  issue  or  descendants,  living 
at  his  death,  besides  his  said  son,  ray 
grandson,  then  the  foregoing  provisions 
of  my  will  are  tp  apply  to  him  as  well 
as  to  my  other  children."  The  son  left 
no  other  child  than  the  grandson,  who 
was  a  minor  at  the  time  of  the  testator's 
death,  but  was  afterwards  married  and 
had  children  living  at  the  time  of  the 
death  of  testator's  son.  Held,  that 
the  words  "  issue  or  descendants "  in- 
clude the  children  of  the  testator's 
grandson,  and  that,  therefore,  the  con- 
tingency named  in  the  will  never  hap- 
pened, and  the  grandson  was  entitled  to 
a  share  with  the  other  children  named 
in  the  will.  Barry's  Appeal;  Harri- 
son's Estate  (Pa.),  18  Cent.  Rep.  131. 

Under  a  devise  of  a  contingent  re- 
mainder, upon  the  determination  of  a 
precedent  life  estate  to  "the  maleissue 
then  living  of  testator's  son  R," — R  tak- 
ing no  interest,  and  the  testator's  intent 
being  unexplained  by  the  context — the 
words  "male  issue,"  etc.,  are  words  of 
purchase,  designating  a  class  of  de- 
visees, to  wit:  all  the  lineal  descendants 
of  R,  who  are  males,  living  at  the  de- 
termination of  the  life  estate,  and  such 
male  lineal  descendants  take  in  equal 
shares,  whether  they  be  of  the  same 


generation  or  not,  and  whether  the^' 
trace  descent  from  R  through  males  or 
through  females.  Wistar  v.  Scott,  105 
Pa.  St.  200. 

When  Issue  Take  per  Stirpes — Sub- 
stitutional Gifts. — Where  the  gift  to  the 
issue  is  substitutional,  they  take  fer 
stirpes.  Minchell  i<.  Lee,  17  Jur.,  pt.  j 
(Eng.)  727.  See  Atwood  v  Alford,  4 
W.  R.  (Eng.)  956;  L.  R.,  2  Eq.  (Eng.) 
479;  Rowland  t'.  Gorsuch,  2  Cox  (Eng.) 
1 89. 

"A  gift  to  issue  is  substitutional  when 
the  share  which  the  issue  are  to  take  is 
b^'  a  prior  clause  expressed  to  be  given 
to  the  parent  of  such  issue,  and  a  gift 
to  issue  is  an  original  gift  when  the 
share  Avhich  the  issue  are  to  take  is  not 
by  a  prior  clause  expressed  to  be  given 
to  the  parent  of  such  issue."  KiN- 
DERSLEV,  V.  C,  in  Lamphier  v.  Buck, 
2  Drew  &  Sm.  (Eng.)  484,  494.  See 
Re  Turner,  2  Drew  &  Sm.  (Eng.) 
501.  See  further,  as  to  the  distinction. 
In  re  Merrick's  Trusts,  L.  R.,  i  Eq. 
(Eng.)  55I;  Hurry  v.  Hurry,  L.  R.,  10 
Eq.  (Eng.)  346;  In  re  Woolrich,  Har- 
ris V.  Harris,  L.  R.,  11  Ch.  D.  (Eng.) 
663;  48  L.  J.,  Ch.  (Eng.)  321;  Colt- 
hurst  i.  Carter,  15  Beav.  (Eng.)  421 
Cost  V.  Winder,  i  Coll.  (Eng.)  320 
Heasman  v.  Pearse,  L.  R.,  7  Ch.  App 
(Eng.)  660;  Mitche'son  v.  Buckton, 
23  W.  R.  (Eng.)  480;  Humphrey  v 
Humphrey,  8  Jur.,  N.  S.  (Eng.)  500: 
s.  c,  2  Drew  &  Sm.  (Eng.)  49;  Alex 
ander  v.  Jolly,  55  L.  T.,  Ch.  (Eng. 
574;  Joseph  V.  Ulitz,  34  N.  J.  Eq.  i 
McPherson  w  Snowden,  19  Md.  197; 
Dexter  v.  Inches  (^lass.),  17  N.  E. 
Rep.  551.  See  also  Legacies  and 
Devises. 

Issue  Take  Jointly. — At  common  law 
a  gift  to  the  issue  of  A,  simpliciter, 
creates  a  joint  tenancy.  Davenport  v. 
Hanbury,  3  Ves.  (Eng.)  258. 

Objections  to  Distribution  per  Capita. 
— The  rule  of  distribution  which  allows 
grandchildren  or  great-grandchildren 
to  share  per  capita  with  children  in  a 
devise  or  bequest  to  issue,  is  generally 
admitted  to  frustrate  the  intention  of 
the  testator.  Chancellor  Kent  was 
of  opinion  that  issue  is  generally  used 
b^'  the  testator  as  synonymous  with 
child  or  children.  4  Comm.  *278,  ».  (b). 
And  in  Freeman  ?'.  Parsley,  3  Ves'. 
(Eng.)  420,  Lord  Loughborough 
expressed  regret  that  there  was  no 
medium  between  total  exclusion  of 
grandchildren  and  allowing  them  to 
share  equally  with  their  parent.  Mr. 
Redfield  (2  Red.  Wills,  *42,  *43)  is  of 
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II.  Issue  Constbtjed;  Childkew— 1.  Issue  Explained  by  Children 
and  Vice  Versa — Force  of  Peculiar  Expressions. — When  the  word 
issue  in  one  part  of  the  Hmitation  is  explained  by  the  word  cMl- 
dren  in  another  part,  as  when  there  is  a  gift  over  in  case  the  issue 
or  children  die  under  twenty-one,  the  inference  seems  irresistible 
-that  the  testator  intends  the  word  isSue  throughout  to  denote 
children.^ 


opinion  that  most  testators  employ  the 
term  issue  in  the  sense  of  descending 
heirs.  Therefore  it  is  submitted  that 
the  construction  of  a  bequest  to  the 
issue  of  A,  most  consistent  with  the 
intention  of  the  testator,  would  be  to 
allow  all  children  of  A,  living  at  the 
time  of  distribution,  to  share  fer  capita, 
to  the  exclusion  of  more  remote  de- 
scendants, unless  such  descendants  are 
the  issue  -of  a  deceased  child,  in  which 
case  they  should  take  a  child's  share,  as 
representing  their  parent. 

Title  of  Issue  Under  Statutes  to  Pre- 
vent Lapse, — See  Legacies  A^FD  De- 
vises. 

Eeal  Estate. — Prima  facie  under  a 
devise  to  the  issue  of  A,  as  purchasers, 
the  intent  indicated  bj  the  use  of  the 
word  issue,  to  let  in  the  whole  line  of 
descendants,  can  best  be  carried  out  by 
conferring  an  estate  tail  on  that  de- 
scendant of  A  who  would  be  his  heir 
in  tail  if  he  were  dead.  Such  con- 
struction receives  some  color  from  the 
language  of  Eyre,  C.  J.,  in  Whitelock 
V.  Heddon,  i  Bos.  &  P.  (Eng.)  243;  but 
the  weig'ht  of  authority  is  decidedly 
against  it;  and  since  the  passage  of 
statutes  enabling  the  tenant  in  tail  to 
bar  the  entail  at  pleasure,  the  reasoning 
upon  which  it  is.  founded  appears  inap- 
plicable. But  whatever  may  be  the 
case  when  the  word  issue  simply  is 
used,  if  to  a  gift  to  issue  as  purchasers 
there  be  added  any  words  denoting  that 
they  are  to  take  as  tenants  in  common, 
or  in  any  other  way  inconsistent  with 
an  estate  tail,  the  same  rule  will  be  ap- 
plied as  is  adopted  in  the  case  of  per- 
sonalty. Mogg  V.  Mogg,  I  Meriv. 
(Eng.)  6j4. 

In  Cook  V.  Cook,  20  Vern.  (Eng.) 
545,  it  was  held  that  under  a  devise  to 
the  issue  of  J  S,  children  and  grand- 
children took  concurrently  an  estate 
for  life.  In  Dalzell  v.  Welch,  2  Sim. 
(Eng.)  319,  real  estate  was  devised  to 
R  D  for  life,  remainder  to  and  among 
his  issue  as  he  should  appoint,  remain- 
der to  his  issue  living  at  his  death,  in 
fee.     Held,  that  an  appointment  to  tlie 


children,  excluding  the  grandchildren, 
was  invalid. 

1.  2  Jarm.  (5th  Am.  ed.)  *44o;  Ryan 
V.  Cowley,  LI.  &  Go.  temp.  Sug.  7; 
Cursham  v.  Newland,  2  Bing.  N.  C. 
58;  Mandeville  v.  Lackey,  3  Ridg.  P.  C. 
(Eng.)  352;  Marshall  v.  Weeding,  8 
Sim.  (Eng.)  4;  Bradley  v.  Cartwright, 
L.  R.,  2  C.  P.  (Eng.)  511;  Eastwood  v. 
Anson,  38  L.  J.,  Exch.  (Eng.)  74;  4  L. 
R.,  Exch.  141 ;  19  L.  T.,  N.  S.  834;  Live- 
say  V.  Walpole,  23  W.  R.  821;;  Hedges 
V.  Harpur,  3  De  G.  &  J.  (Eng.)  129; 
Bryan  v.  Mansion,  5  De  G.  &  S.  (Eng.) 
737,  743;  Baker  v.  Bayldonj  31  Beav. 
(Eng.)  209;  L.  R.,  9  Q,  B.  D.  (Eng.) 
643,  646;  Lippincott  v.  Warder,  14  S. 
&  R.  (Pa.)  115;  Walker  v.  Milligan, 
9  Wright  (Pa.;  178;  Riehl's  Appeal,  4 
Smith  (Pa.)  97;  Taylor  -u.  Taylor,  63 
Pa.  St.  481;  Hill  V.  Hill,  74  Pa.  St.  173; 
King  V.  Savage,  121  Mass.  303.  See 
also  Bristow  v.  Warde,  2  Ves.  Jr.  (Eng.) 
336;  Hampson  v.  Brandwood,  i  Mad. 
(Eng.)  381;  McNamara  t;.  Lord  Whit- 
worth,  Coop.  (Eng.)  241;  Horsepool  v. 
Watson,  3  Ves.  (Eng.)  383;  Earl  of  Ox- 
ford V.  Ch"urchill,  3  Ves.  &  B.  (Eng.)  59; 
Carter  v.  Bentall,  2  Beav.  (Eng.)!  551; 
Bradshaw  v.  Melling,  19  Beav.  (Eng.) 
417;  Hill  V.  Hill,  74  Pa.  St.  173;  Price 
V.  Sisson,  2  Beas.  (N.J.)  168,  177;  Ar- 
nold V.  Brown,  7  R.  I.  1S8,  195;  Burle- 
son V.  Bowman,  i  Rich.  Eq.  (S.  Car.) 
iii;   Edwards  v.  Bibb,  43  Ala.  666. 

As  to  what  words  will  be  sufficient 
to  restrict  "  issue  "  to  children  in  an  ex- 
ecuted settlement,  see  Re  Denio,  Ir. 
Rep.,  10  Eq.  81;  Re  Heath,  23  Beav. 
(Eng.)  193;  Marshall  v.  Baker,  31  Beav. 
608;  Re  Meade's  Trusts,  7  L.  R.,  Ir. 
51;  Williams  -v.  Jekyl,  2  Ves.  Sr.  681; 
Hampson  v.  Brandwood,  i  Mad.  (Eng.) 
381,  388;  Fitzherbert  v.  Heathcote, 
cited,  4  Ves.  (Eng.)  794;  Earl  of  Sus- 
sex V.  Temple,  i  Ld.  Raym.  310. 

Under  the  word  "  issue,"  in  marriage 
articles,  explained  by  the  subsequent 
use  of  the  word  children,  grandchWdren 
cannot  take.  Adams  v.  Law,  17  How. 
(U.  S.)  417. 

As  to  construction  applied  to  articles 
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for  a  settleinent.  Campbell  r.  Sandys, 
I  Sch.  &  Lef.  (Eng.)  2S1;  Stonor  z: 
Curwen,  5  Sim.  (Eng.)  264;  Lester  v. 
Tidd,  29  Beav.  (Eng.)  61S. 

A  testator  bj'  his  will  gave  a  fund  to 
trustees  "in  trust  for  the  lawful  issue  of 
F  H  surviving  him,  equally  to  be  di- 
vided between  them  if  more  than  one. 
.  .  And  if  but  one,  then  for  such 
only  child,"  with  a  gift  over  "in  default 
of  issue  of  F  H  becoming  entitled." 
The  issue  of  F  H  who  survi\ed  him 
were  a  son,  a  daughter,  four  children  of 
the  son  and  six  children  of  the  daughter. 
Held,  that  by  the  use  of  the  word 
"child"  the  testator  had  himself  inter- 
preted the  word  issue  and  that  the  word 
issue  must  be  restricted  to  children  and 
the  fund  go  in  moieties  between  the  sur- 
viving son  and  daughter,  /n  re  Hop- 
kins, 9  L.  R.,  Ch.  D.  131, 134;  26  W.  R. 
629;  47  L.  J.,  Ch.  D.  67-. 

Bequest  to  S  for  life,  and,  after  her 
death,  to  "the  issue  of  S,  to  be  equally 
divided  amongst  such  issue,  share 
and  share  alike,  and  their  issue;  and 
in  case  of  only  one  child  her  surviving 
then  to  such  only  surviving  child." 
Held,  that  the  term  "issue"  meant  chil- 
dren and  thatgrandchildren  of  S  whose 
parents  were  alive  at  her  death  were 
not  entitled.  "If  the  limitation  over 
had  been  to  the  issue  of  S,  share  and 
share  alike,  without  more,  the  grand- 
children as  well  as  the  children  would 
be  entitled  to  take;  but  the  limitation 
over  to  one  child,  in  case  S  left  but  one 
surviving  her,  demonstrates,  I  think 
clearly,  that  in  the  use  of  the  word 
issue  she  meant  children;  nor  is  it 
helped  by  the  limitation  over  to  the 
issue,  and  their  issue,  of  S,  for  the  issue 
of  her  issue  are  but  lineal  descendants, 
and  are  equally  contracted  and  limited 
by  the  limitation  over  to  her  only  sur- 
viving child,  if  she  died  leaving  but 
one."  Johnson,  Ch.,  in  Burleson  v. 
Bowman,  i  Rich.  Eq.  (S.  Car.)  iii, 
112. 

For  a  case  in  which  "issue,  male  and 
female,"  was  construed  sons  and  daugh- 
ters, see  Crozier  v.  Crozier,  Dru.  & 
War.  (Eng.)  373.  See  also  Murray  v. 
Addenbrook,  4  Russ.  (Eng.)  407. 

"It  is  a  well  settled  rule  of  construc- 
tion, and  one  to  which,  from  its  sound- 
ness, I  shall  always  strictly  adhere,  never 
to  put  a  different  construction  on  the 
same  word  where  it  occurs  twice  or 
oftener  in  the  same  instrument,  unless 
there  appear  a  clear  intention  to  the 
contrary."  Lord  Chancellor  Sug- 
DEN,  in  Ridgway  v.  Munkettrick,  Dru. 


&  War.  (Eng.)  84;   Peel   v.   Catlow,  9 
Sim.  (Am.  ed.)  372,  376,  377. 

See  the  principle  applied  as  to  deeds 
in  Campbell  v.  Sandvs,  i  Sch.  &  Lef 
(Eng.)  2Si ;  Swift  v.  Swift,  8  Sim.  (Eng.) 
16S. 

This  rule  of  construction  will  be  fol- 
lowed although  an  intestacy  be  the 
consequence  Goldie  v.  Greaves,  14 
Sim.  (Eng.)  34S. 

Where  the  limitation  over  is  on  fail- 
ure of  issue  generally,  but  the  testator, 
in  another  passage,  refers  to  the  same 
persons  by  the  name  of  children,  and 
thereby  explains  that  by  the  word  issue 
he  means  children,  the  effect  is  the  same 
as  if  the  limitation  over  were  expressly 
on  failure  of  children.  Smith  Ex.  Int., 
§  547.  Sheffield  v.  Lord  Orrery,  3  Aik. 
(Eng.)  2S2;  Fearne,  Cent.  R.471;  Dem- 
ing  V.  Sherratt,  2  Hare  (Ensi.)  14. 

In  Ellis  V.  Selby,  7  Sim.  3:12,  testator 
bequeathed  his  funded  propertv  in  trust 
for  W  R  E  for  life,  and  after  his  death 
for  his  issue  at  twenty -one;  and  also 
his  bank  stock  m  trust  after  the  death 
of  F  B  for  W  R  E  for  life;  and  after 
his  death  in  trust  for  the  child  or  chil 
drcn  of  W  R  E  in  such  manner  as  he 
had  directed  respectmg  his  funded 
property.  Held,  that  issue  in  the  first 
part  of  the  will  must  be  construed  as 
children.  See  Peel  v.  Catlow,  9  Sim. 
(Eng.)  372;  Jennings  v.  Newman,  10 
Sim.  (Eng.)  219;  Goldie  v.  Greaves,  14 
Sim.  (Eng.)  348;  Benn  v.  Dixon,  16 
Sim.  (Eng.)  21;  Bryan  v.  Mansion,  5  De 
G.  &  S.  (Eng.)  737;  Farrant  v.  Nichols, 
9  Beav.  (Eng.)  327;  Edwards  v.  Ed 
Avards,  12  Beav.  (Eng.)  97;  Heath's  Set- 
tlement, 23  Beav.  193. 

It  is  not,  however,  a  necessary-  result 
of  the  word  issue  being  used  in  the 
sense  of  children  in  one  clause  that  it 
is  to  be  similarly  construed  in  another 
clause,  where  it  is  surrounded  by  a  dif- 
ferent context.  Carter  v.  Bentall,  2 
Beav.  (Eng.j  551;  Hedges  v.  Harpur,  g 
Beav.  (Eng.)  479;  Re  Corrie's  Will,  32 
Beav.  (Eng.)  426;  Caulfield  v.  Maguire, 
2  Jo.  &  Lat.  (Eng.)  176;  Louis  f.  Louis, 
9  Jur.,  N.  S.  (Eng.)  244;  Head  v.  Ran 
dall,  2  Yo.  &  Coll.  C.  C.  (Eng.)  231; 
Williams  v.  Teale,  6  Hare  (Eng.)  239. 
See  the  principle  applied  to  marriage 
settlements.  Re  Warren's  Trusts,  26 
Ch.  D.  (Eng.)  208;  53  L.  J.  Ch.  (Eng.) 
787;  Re  Biron,  i  L.  R.  Ir.  25S.  Still 
less  can  issue  be  restricted  to  children 
merely  to  make  two  different  bequests 
correspond.  Waldron  v.  Boulter,  22 
Beav.  (Eng.)  284. 

Children  Construed  Issue. — The  word 
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issue  will  not  be  cut  down  to  children 
by  the  mere  circumstance  of  the  words 
issue  and  children  being  previously  used 
synonymously  if  in  those  prior  instances 
there  was  fair  ground  to  conclude  that 
both  terms  were  used  in  the  sense  of 
issue.  An  estate  .was,  conveyed,  after 
estates  tail,  to  the  use  of  four  parties 
and  their  heirs,  in  trust,  to  sell,  and  the 
proceeds  of  the  sale  to  be  equally  di- 
vided amongst  these  four^parties  or  the 
respective  issues  of  their  bodies;  incase 
they  or  any  of  them'  should  happen  to 
be  dead  at  the  time  of  the  failure  of  the 
issue  male  to  whom  the  estates  tail 
were  limited,  share  and  share  alike, 
namely  to  each  of  them  or  their  respect- 
ive children,  one-fourth  part  thereof, 
provided,  that  if  any  of  them  should 
happen  to  be  dead  without  issue,  when 
there  should  be  such  a  failure  of  issvie, 
then  to  be  equally  divided  among  the 
survivors,  or  survivor,  or  their  respect- 
ive children,  in  case  any  of  them 
should  also  be  dead  leaving  issue  of 
their  bodies.  Held,  that  issue  was  not 
restrained  to  children,  but  that  all  the 
children  and  grandchildren  of  each 
part)'  took  one-fourth  per  capita.  The 
principal  ground  of  the  decision  was 
that  the  testator  had  in  view  a  time  for 
the  execution  of  the  trusts  which  might- 
be  deferred  till  long  after  the  death  of 
all  the  children  of  the  parties,  the  gift 
over,  on  the  parties  dying  without  issue, 
was  also  thought  material.  Wythe  v. 
Thurlstone  or  Wythe  v.  Blackman, 
Ambl  (Eng.;  555;  i  Ves.  Sr.  196;  3  Ves. 
258. 

A  remainder  was  limited  to  the  "issue 
or  children"  of  testator's  daughters,  on 
the  death  of  the  last  surviving  daughter, 
the  property  "to  be  equally  divided 
among  all  such  issue  or  children,  share 
and  share  alike,"  etc.  Held,  that  the 
word  "issue"  should  be  read  as  enlarg- 
ing the  scope  of  the  limitation,  and  not 
as  equivalent  merely  to  "children,"  and 
that  the  issue  of  deceased  children  took 
by  right  of  representation.  Hall  v. 
Hall,  140  Mass.  267.  See  also  Vollar  v. 
Carter,  4  El.  &  Bl.  (Eng.)  173;  i  Jur.,  N. 
S.  (Eng.)  279;  24  L.  J.,  Q^B.  (Eng.)  56. 

In  Dalzel  v.  Welch,  2  81111.3x9,  testa- 
tor, in  a  former  bequest,  had  used  the 
words  issue  and  children  indiscrimi- 
nately and  synonymously,  and  had  made 
gift  over,  in  default  of  issue  living  at 
death.  He  then  bequeathed  other  es- 
tates to  D  for  life,  and  after  his  decease 
among  the  issue  of  his  body,  as  he 
should  appoint;  in  default  of  appoint- 
ment,  among  the   issue    living   at   his 


death  equally  in  fee;  and.  in  case  he 
should  die  in  the  lifstime  of  B,  without 
issue  of  his  body  living  at  the  time  of 
his  death,  over.  Held,  that  children 
meant  issue  and  that  an  appointment 
by  D,  in  favor  of  children  only,  was  in- 
valid, on  the  ground  of  its  excluding  the 
donee's  grandchildren  and  great-grand- 
children, who  were  objects  of  the  power 
as  being  included  under  the  denomina- 
tion of  issue.  Compare  Ryan  v.  Cow  • 
ley,  LI.  &  Go.  (Eng.)  16;  Carter  -•. 
Bentall,  2  Beav.  (Eng.)  551. 

In  the  leading  case  of  Gale  v.  Ben- 
nett, Arab.  (Eng.)  681,  testator  be- 
queathed personal  property  upon  trust 
for  his  daughter  H  for  life  and  for  her 
children  at  twenty-one;  and  in  default 
of  such  issue,  in  trust  for  his  other 
daughters,  who  should  be  living  at  the 
time  of  the  death  and  failure  of  issue  of 
H,  and  the  child  or  children  of  such  as 
should  then  be  dead,  as  tenants  in  com- 
mon; such  children  only  to  take  their 
parent's  share,  but  if  there  should  be 
none  of  his  other  daughters,  nor  any 
issue  of  his  other  daughters,  then  living, 
over.  H  died  childless.  Held,  that  the 
grandchildren  of  another  daughter  of 
the  testator,  who  died  in  his  lifetime, 
were  entitled,  the  word  child  in  that 
part  of  the  bequest  being  used  as  sy  nony  - 
mous  with  issue.  This  case  can  be  dis- 
tinguished from  Earl  of  Oxford  v. 
Churchill,  3  Ves.  &  B.  (Eng.)  68,  t|ut 
seerns  inconsistent  with  Swift  t).  Swift, 
8  Sim.  (Eng.)  168.  In  the  latter  case, 
however,  Gale  v.  Bennett,  Amb,  (Eng.) 
681,  was  not  cited,  and  cannot,  there- 
fore, be  considered  overruled.  See 
Horsepool  v.  Watson,  3  Ves.  (Eng.) 
383;  Doe  d.  Simpson  v.  Simpson,  5 
Scott  (Eng.)  770;  4  Bing.  N.  C.  3-;3; 
3  M.  &  Gr.  (Eng.)  929;  Harley  v.  Mit- 
ford,  21  Beav.  (Eng.)  280. 

Royle  V.  Hamilton,  4  Ves.  (Eng.) 
437;  Stonor  V.  Curwen,  4  Sim.  (Eng.) 
264. 

Lawfully  Begotten  Ijy  A.  —  These 
words  are  r^ot  per  se  enough  to  limit  a 
bequest  to  the  issue  of  A  to  his  chil- 
dren. Evans  v.  Jones,  2  Coll.  (Eng.) 
516;  Caulfield  V.  Maguire,  2  Jo.  &  Lat. 
"(Eng.)  176;  Hayden  v.  Wiltshere,  3  T. 
R.  (Eng.)  372,  Compare  Hampson  v. 
Brandwood,  i  Madd.  (Eng.)  381;  Gor- 
don V.  Hope,  3  De  G.  &  D.  (Eng.)  352. 

Offspring. — As  to  when  this  word  will 
b&  construed  issue  and  vice  versa. 
Lister  •:;.  Tidd,  29  Beav.  (Eng.)  618; 
Thompson  v.  Beaslej',  3  Drew.  (Eng.) 
7;  Bramble  v.  Billups,  4  I^eigh  (Va.) 
90;  Allen  V.  Markle,  36  Pa.  St.  117. 
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Issue  Construed, 


2.  Issue  Correlative  with  Parent — Sibley  v.  Perry. — When  the  word 
issue  is  used  in  reference  to  the  parefit  of  that  issue,  as  where  the 
issue  are  to  take  the  share  of  the  deceased  parent,  it  nr^ust  mean 
/lis  children,  that  is,  the  word  parent  confines  the  word  issue  to 
the  children  of  the  taker.^ 


\.  RoMiLLY,  M.  R.,  in  Ross  v.  Ross, 
20  Beav.  (Eng.)  645,  649,  Sibley  v. 
Perry,  7  Ves.  (Eng.)  522;  Pruen  v. 
Osborne,  11  Sim.  (Eng.)  132;  Hawk. 
Wills,  *SS.  See  also  Ridgway  v. 
Munkettrick,  i  Dru.  &  War.  (Eng.)  84; 
Crozier  v.  Crozier,  3  Dru.  &  War. 
(Eng.)  386;  Edward.s  xk  Edwards,  12 
Beav.  (Eng.)  97;  Smith  i-.  Horsfall,  25 
Beav.  (Eng.)  628;  Ma^-nard  v.  Wright, 

26  Beav.  (Eng.)  285;  Rhodes  v.  Rhodes, 

27  Beav.  (Eng.)  413;  Taylor  v.  Taylor, 
63  Pa.  St.  481;  King  v.  Savage,  121 
Mass.  303;  Palmer  -v.  Horn,  84  N.  Y. 
516;  jSIurraj'  v.  Bronson,  i  Dem.  (N. 
Y.)  217;  Barstow  v.  Goodwin,  2  Bradf. 
(N.  Y.)  416,  King  -a.  Savage,  122  Mass. 

303- 

In  Sibley  v.  Perry,  7  Ves.  (Eng.) 
522,  on  which  the  principle  is  founded. 


er's  share.  Buckle  v.  Fawcett,  4  Hare 
(Eng.)  536.  See  Taylor  v.  Taylor,  63 
Pa.  St.  4S4. 

Where  the  gift  is  "to  the  issue  of  A 
then  living,  and  the  child  or  children  of 
such  of  them  as  shall  then  be  dead,"  issue 
means  children.  Fairchild  t;.  Bushell,32 
Beav.  (Eng.)   15S. 

Where  a  gift  is  made  to  issue,  and 
the  testator  proceeds  to  speak  of  "issue," 
of  such  former  mentioned  "issue,"  it  is 
clear  he  did  not  in  the  first  instance  use 
the  word  issue  in  its  most  comprehen- 
sive sense;  and  if  he  has  also  called  the 
first  "parents"  of  the  second,  the  sense 
to  which  the  word  is  limited  must  be 
that  of  children.  Pope  v.  Pope,  14  Beav. 
(Eng.)  593;  Williams  v.  Teale,  6  Hare 
(Eng.)  239.  _ 

Nor  does  it  seem  to  be  absolutely  es- 


a  testator  havino-  bequeathed  a  sum  of   sential    to   such   construction    that   the 


stock  to  A  and  B,  with  a  direction  that 
if  either  died  before  him,  her  lawful 
issue  were  to  take  the  share  to  which 
their  farents  would  have  been  entitled, 
and  another  sum  of  stock  "  to  C  and  his 
lawful  issvie,    if   he,   the  farent,    shall 


testator  should  have  referred  to  the  first 
mentioned  "issue"  as  parents  of  the 
second.  See  M.\ule,  J.,  in  Doe  v.  Ru- 
castle,  8  C.  B.  (Eng.)  880. 

Exception — Eoss  T.  Boss. — A  gift  over 
n  case  the  original  legatees  die  without 


then  be  dead,"  bequeathed  £140  stock  leaving  any  issue  aifords  strong  grounds 
to  each  of  the  lawful  issue  of  D,  E  and  for  retaining  the  primary  and  more  ex- 
F,  who  should  be  alive  at  the  time  of  -tended  meaning  of  the  word  issue  in 
his  death.  D,  E  and  F  were  dead  at  the  preceding  gift;  since  by  construing 
tlie  time  the  will  was  made.  Each  of  it  as  children  in  both  clauses,  it  is  clear 
their  descendants  living  at  the  testator's  that  though  the  gift  would  take  effect, 
death  claimed  the  sum  of  £140.  Lord  yet  it  would  do  so  at  the  expense  of  the 
Eldon  held  that  the  occurrence  of  the  remoter  issue,  who  would  take  noth- 
word  "  parent  "  in  the  former  bequests  ing;  or  by  giving  the  word  "issue,"  in 
showed  that  the  issue  there  spoken  of  the  gift  over  only,  its  natural  accepta- 
were  children  only,  and  the  word  being  tion;  the  gift  over  is  prevented  taking 
thus  once  used  in  a  restricted  sense,  effect,  and  intestacy  is  the  consequence, 
should  receive  the  same  interpretation  This  construction  is  also  aided  by  a  dis- 
in  the  subsequent  bequests.  tinct  gift  to  the  issue  followed  by  a  di- 

The  rule  is  the  same  if  the  gift  be  rection  that  the  issue  shall  take  only  a 
to  the  children  of  A  living  at  a  given  parent's  share,  as  distinguished  from  a 
period,  and  the  issue  of  such  as  shall  be  case  like  Sibley  v.  Perry,  where  the 
then  dead,  such  issue  to  take  their  far-  only  gift  to  the  issue  is  contained  in  the 
enfs  share,  although  the  gift  to  issue  is  direction  that  they  shall  take  the  shares 
distinct  from  the  direction  as  to  taking  which  their  respective  parents  would 
the  share  of  the  parent.     Smith  v.  Hors-   have  taken  if  living.     In  Ross  i.'.  Ross, 


fall,  25  Beav.   (Eng.)  628;  Maynard  v. 
Wright,  26  Beav.  (Eng.)  285. 


20  Beav.  (Eng.)  645,  testator  bequeathed 
personalty  upon   trust  for  his  niece,  C 


The   rule  aoolies  to  devises   of  real   R  for  life,  with  remainder  to  the    chil 


estate.     Bradshaw  v.  Melling,  19  Beav, 
(Eng.)  417. 


dren  of  C  R,who  should  be  living  at  her 
decease  equally,  arid  the  "issue,  if  any, 


Also,  -where  the  direction  is  that  the   then   living  of  such  of  her  children  as 
issue  shall  take  their  father's  or  moth-   may  have  died  in   her  lifetime,  each  of 
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III.  Whether  Issue  Is  a  Word  of  Purchase  or  Limitation — 
1.  In  Deeds  ajid  Marriage  Articles. — In  a  deed,  the  word  issue  is  al- 
ways a  word  of  purchase.^ 


her  surviving  children  to  take  an  equal 
share,  and  the  issue,  if  more  than  one, 
of  such  of  her  children  as  may  have 
died  in  her  lifetime  to  take  equally 
amongst  them  the  part  or  share  vjfhich 
their  farent  vsfould  have  been  entitled 
to  if  he  or  she  had  survived  the  said  C 
R,  and  if  but  one,  then  to  take  a 
cJiild's  share."  There  was  a  gift  over 
to  residue  on  death  of  all  testator's 
nieces;  without  leaving  a  child  or  issue. 
One  of  C  R's  children  predeceased 
her,  leaving  no  children,  but  onlj'  a 
grandchilc},  who  survived  C  R.  Held, 
that  such  grandchild  took  a  child's 
share  with  C  R's  children.  Assuming 
that  upon  the  death  of  C  R  there  was 
only  a  great-grandchild  of  C  R'  alive, 
that  great-grandchild,  according  to  the 
construction  contended  for,  could  not 
take.  "But  then  one  of  two  things 
would  follow,  you  must  either  cut  down 
the  meaning  of  the  words  of  the  gift 
over  which  I  have  just  read,  and  then 
say  that  notwithstanding  there  vvas 
issue  living  of  one  of  the  nieces  at  the 
death  of ,  the  survivor,  or  possibl}'  a 
great  many,  thirteen  or  fourteen  grand- 
children, nevertheless,  they  should  take 
nothing,  and  it  should  fall  into  the  resi- 
due; or,  if  you  give  those  words  their 
natural  acceptation,  and  saj'  that  that 
gift  over  does  not  take  effect,  you  thus 
produce  an  intestacy,  though  there  were 
a  great  number  of  grandchildren,  who 
according  to  the  construction  of  the 
word  issue,  of  a  child  in  the  gift  over, 
were  objects  of  the  testator's  bounty. 
Now  I  find  it  extremely  difficult  to 
come  to  the  conclusion  that  the  testator 
could  possibly,  by  the  frame  and  scope 
of  the  will,  have  meant  that.  The 
whole  thing  is  set  right  if  you  refer 
(which  I  admit  is  doing  some  violence 
to  the  language)  in  this  part  of  the  first 
gift  to  the  issue,  if  more  than  one  of 
of  them,  such  children  to  take  equally 
amongst  themselves  that  part  or  share 
which  their  parent  would  have  been 
entitled  to;  if  you  refer  the  word  pa- 
rent there  to  such  one  of  the  children 
of  the  children  of  C  R,  that  is,  to  the 
grandchildren  of  C  R,  who,  if  that 
parent  had  lived,  would  have  taken  the 
share  which  the  child  of  C  R,  if  that 
child  had  lived,  would  have  taken;  that 
is  to  say,  it  carries  on  the  distribution 


fer  stirpes,  not  merely  through  the 
first  degree  but  extending  it  even  to  the 
second.  That  makes  intelligible  the 
subsequent  expression,  'that  if  there 
be  but  one  of  such  issue,  thpn  that  one 
is  to  take  a  child's  share,  but  not  a 
parent's  share.'  Therefore  ...  I 
am  of  opinion  that  the  word  issue  in 
this  case  is  confined  to  the  children  of 
the  parent,  but  that  the  word  farent 
here  does  not  mean  the  children  of  C 
R,  but  may  mean  a  grandchild  of  C  R. 
This  makes  the  expression  "issue,"  in 
the  first  part  of  the  will,  consistent  with 
the  use  of  it  in  the  gift  over,  and  is  the 
only  way  in  which  the  various  parts  of 
the  will  can  be  made  quite  consistent." 
RoMiLLY,  M.  R.,  pp.  652,653. 

See  also  Pope  v.  Pope,  14  Beav. 
(Eng.)  591,  594;  Anson  v.  Harris,  19 
Beav.  (Eng.)  210;  Robinson  v.  Sykes, 
23  Beav.  (Eng.)  40;  Rhodes  v.  Rhodes, 
27  Beav.  (Eng.)  413;  King  v.  Savage, 
122  Mass.  303. 

Deeds. —  The  doctrine  of  Sibley  v. 
Perry,  7  Ves  (Eng.)  522,  applies  to 
deeds  as  well  as  wills. 

Harrington  v.  Lawrence,  cited,  11 
Sim.  (Eng.)  138;  Tatham  v.  Vernon, 
29  Beav.  (Eng.)  604;  Barraclough  v. 
Shillito,  53  L.  J.  Ch.  (Eng.)  841;  s.  c., 
32  W.  R."(Eng.)  875.  See  also  Ander- 
son V.  St.  Vincent,  4  W.R.  (Eng.)  304; 
2  Jur.,  N.  S.  (Eng.)  607, 

1.  Elphinstone  on  Deeds,  318;  Co. 
Litt.  20  b;  Lord  Harwicke,  in  Bag- 
shaw  V.  Spencer,  _2  Atk.  (Eng.)  582; 
Kenyon,  C.  J.,  in  Doe  v.  CoUis,  4  T. 
R.  299;  Lewis  V.  Bowers'  Case,  11  Rep. 
79  b;  s.  c,  Tud.  L.  C,  Real  Prop.  37; 
SuGDEN,  C.,  in  Rochefort  v  ^itzmau- 
rice,  2  Dru.  &  War.  (Eng.)  17; 
Williams  v.  Jekyl,  2  Ves.  Sr.  (Eng.) 
681. 

"In  a  deed  no  word,  except  the  word 
'heirs,'  will  pass  an  estate  of  inherit- 
ance, and  hence  the  word  issue  cannot 
be  a  word  of  limitation.  It  is  therefore 
a  word  of  purchase  in  this  case,  because 
that  is  the  only  construction  by  which 
it  can  become  operative,  not  because  it 
is  aptly,  a  word  of  purchase."  2  Fearne,. 
Cont.  Rem.  249,  §  509. 

A  limitation  of  real  estate  to  issue 
gives  life  estates  onlj-.  Rochefort  v. 
Fitzmaurice,  2  Dru.  &  War.  (Eng.)  17; 
Barron   v.   Barron,   8  Ir,  Ch.  R.  366; 
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2.  In  Wills — a.  General  Principle — Issue  Compared  with 
Heirs  of  the  Body. — Issue  is  prima  facie  a  word  of  limitation, 
and  means  heirs  of  the  body,^  but  may  be  construed  a  word  of 
purchase  if  such  is  the  intention  of  the  testator  to  be  collected 
from  the  will,  and  to  show  such  intention  requires  a  less  demon- 
strative context  than  in  the  case  of  the  more  technical  expres- 
sion, heirs  of  the  body.* 


Fitzherbert  v.  Heathcote,  cited ia  Bay- 
ley  V.  Morris,  4  Ves.  (Eng.)'  794. 

It  follows  that  a  limitation  to  "A  and 
his  issue,"  there  being  noissue  alive  at 
the  date  of  the  deed,  gives  a  life  estate 
to  A,  and  the  issue  take  nothing,  even 
if  the  limitation  is  in  remainder,  and 
issue  are  born  before  it  takes  effect. 
Makepiece  v.  Fletcher,  2  Com.  Rep. 
(Eng.)  457;  Wheeler  v.  Duke,  i  Cr.  & 
Mee.  (Eng.)  210;  Dawson  v.  Dawson, 
i^  Ir.  L.  R.  472.  See  also  Rochefort?'. 
Fitzmaurice,  2  Dru.  &  War.  (Eng.)  17; 
Barron  v.  Barron,  8  Ir.  Ch.  R.  366; 
Fitzherbert  v.  Heathcote,  cited  in  Bay- 
ley  V.  Morris,  4  Ves.  (Eng.)  794. 

If  there  are  issue  at  the  date  of  the 
deed,  such  issue  take  per  capita  and 
jointly.  Leigh  v.  Norbury,  13  Ves. 
(Eng.)  344;  in  Davenport  v.  Hanbury, 
3  Ves.  (Eng.)  257. 

Executory  Trusts — Marriage  Articles. 
— Marriage  articles  are  to  be  treated 
only  as  a  memorandum  of  intentions 
which  are  to  be  carried  out  in  such  way 
as  to  effect  the  intention  of  the  parties. 
But  the  court  always  carries  out  the 
executed  settlement  as  it  finds  it.  Pear- 
son, J.,  in  re  Warren's  Trusts,  26  Ch. 
D.  (Eng.)  217.  Compare  Re  Dixon's 
Trusts,  Ir.  Rep.,  4  Eq.  12. 

There  is  no  difference  between  the 
construction  to  be  put  on  an  executory 
trust  created  by  marriage  articles  and  on 
an  executory  trust  created  by  will  ex- 
cept so  far  as  the  former,  by  its  very 
nature,  furnishes  more  emphatically 
the  means  of  ascertaining  the  intention 
of  those  who  created  the  trust.  Sack- 
ville  West  v.  Holmesdale,  4  L.  R.,  H. 
L.  Cas.  (Eng.)  543;  39  L.  J.  Ch.  (Eng.) 

SO.'!- 

In  the  case  of  an  executory  trust  by 
marriage  articles,  in  favor  of  a  person 
in  esse,  and  his  issue,  his  children  will 
take  as  purchasers,  even  in  the  absence 
of  any  indication  that  they  should  take 
by  purchase;  because  thej'  are  consid- 
ered as  purchasers  for  valuable  consid- 
eration; and  in  the  case  of  an  executory 
trust,  the  intent  that  the  issue  should 
take   by   purchase    can    be   effectuated 


without  sacrificing  the  primary  intent 
of  admitting  all  the  issue;  for  the  con- 
veyance to  be  made  in  pursuance  ot 
the  trust  can  be  so  framed  that  all  the 
descendants  shall  take,  before  the  estate 
can  revert,  or  go  over.  So  that  Where 
it  is  agreed  to  limit  lands  in  remainder 
to  or  for  the  issue  of  the  tenant  for  life, 
a  strict  settlement  will  be  directed  to  be 
made  upon  the  first  and  other  sons  in 
tail,  remainder  to  the  daughters.  Smith 
Ex.  Int.,  §  262. 

Where  the  limitation  to  the  ancestor, 
viewed  by  itself,  would  create  a  mere 
equitable  estate,  and  the  limitation  to 
the  issue  sl  legal  estate,  or  vice  versa, 
the  issue  will  take  by  purchase,  in  the 
same  manner  as  the  heirs  of  the  body 
under  similar  circumstances.  And  if 
the  issue  cannot  take  by  purchase,  on 
account  of  the  rule  against  perpetuities, 
the  word  issue  will  be  construed  a  word 
of  limitation,  in  cases  where  but  for 
that  rule  it  would  be  construed  a  word 
of  purchase.  Smith  Ex.  Int.,  §  262.  As 
to  executory  trusts  by  will,  see  §  III  ,  2 
b,  «. 

1  Roe  d.  Dodson  v.  Grew,  Wilmot 
(Eng.)  272;  Roddy  v.  Fitzgerald,  6  H. 
L.  Cas.  (Eng.)  S23;  Woodhouse  v. 
Herrick,  i  K.  &  J.  (Eng.)  352;  Slater  v. 
Dangerfield,  15  M.  &  W.  (Eng.)  263; 
Bradley  v.  Cartwright,  L.  R.,'2  C.  P. 
(Eng.)  511;  Guthrie's  App.,  37  Pa.  St. 
9;  Angle  V.  Brosius,  43  Pa.  St.  189; 
Ogden's  App.,  70  Pa.  St.  501;  Wistar  v. 
Scott,  105  Pa.  St.'.200,  214;  Reinvehl  v. 
Shirk,  119  Pa.  St.  108;  King  v.  Savage, 
121  Mass.  303;  O'Byrne  v.  Feeley,  61 
Ga.  77;  Allen  v.  Craft  (Ind  ),  7  West 
Rep.  512,  517.  In  the  absence  of  ex- 
planations, words  showing  that  the  term 
issue  was  used  in  a  restrictive  sense  it 
is  to  be  construed  a  word  of  limitation. 
Robins  v.  Quinliven,  79  Pa.  St.  335; 
Carroll  v.  Burns,  108  Pa.  St.  386;  55 
Am.  Rep.  778;  Allen  v.  Craft  (Ind.),  7 
West  Rep.  512,  517. 

2  Lees  V.  Mosley,  i  Yo.  &  Coll. 
(Eng.)  606.  See  also  Lord  Kenyon, 
in  Doe  v.  Collis,  4  T.  R.  (Eng.)  294; 
Sir    Edward    Sugden,   in   Ryan  v. 
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Cowley,  LI.  &  G  (Eng.)  7;  Haw- 
kins on  Wills,  192;  Bradley-  v.  Cart- 
wright,  L.  R.,  2  C.  P.  (Eng.)  511;  .ffe 
Wynch's  Trusts,  1;  De  G.  M.  &  G. 
(Eng.)  188;  s.  c,  27  Eng.  C.  L.  &  Eq. 
Cas.  375;  Smith  Ex.  Int.,  §  528;  Wood, 
V.  C,  in.  Kavanagh  v.  Morland,  Kay 
•(Eng.)  24;   I  K.  &J.  (Eng.)  362. 

"  Upon  a  careful  examination  of  the 
authorities,  we  think  that  it  may  be 
safely  laid  down  as  a  rule  that  in  a  de- 
vise, technical  words  or  words  of  definite 
meaning  shall  always  be  construed  ac- 
cording to  their  legal  or  definite  effect, 
unless  from  other  inconsistent  words  in 
the  will  it  be  quite  clear  that  they  are 
used  in  some  other  definite  .sense.  Thus, 
if  the  words  '  heirs  of  the  body,'  which 
are  technical  words,  properly  admitting 
only  of  one  meaning,  are  used,  it  be- 
comes necessary  to  show  afiirmatively 
that  the  testator  meant  clearly  to  use 
them  as  words  of  purchase,  or  more  cor- 
rectl3',  as  words  descriptive,  not  of  all 
the  descendants  of  the  body,  but  of  one 
definite  class  only  of  such  descendants; 
it  is  not  enough  to  raise  a,  reasonable 
doubt  whether  he  intended  to  use  them 
as  words  of  limitation,  or  to  show  a 
probable  conjecture  that  he  intended  to 
designate  children  only  by  that  phrase. 
Another  instance  of  the  application  of 
the  rule  may  be  found  in  that  class  of 
cases  in  which  'sons'  or  'children,' 
which  in  'their  proper  sense  are  words 
of  purchase,  have  been  //^/rf  to  be  words 
of  limitation.  There  in  like  manner  it 
must  be  demonstrated  from  the  will, 
affirmatively  and  clearly,  that  by  these 
expressions  the  testator  meant  all  the 
descendants  of  the  body  to  take  as 
heirs. 

"  There  is,  however,  a  third  class  of 
cases,  where  a  testator  uses  in  his  will 
an  expression,  in  its  ordinary  use  not 
of  a  technical  nature  and  capable  of 
more  meanings  than  one.  Now  here 
the  investigation  takes  a  different  course. 
It  will  be  merely  directed  to  the  solu- 
tion of  the  question  in  what  sense  the 
testator  intends  to  use  the  expression, 
and  to  ascertain  whether  the  evidence 
preponderates  in  favor  of  the  one  rather 
than  the  other  meanings  of  the  word  in 
question,  regard  being  always  had  to 
the  prima  facie  sense,  or  to  thaj:  in 
which  the  word  is  most  ordinarily  used, 
in  weighing  the  evidence  contained  in 
the  will  upon  which  the  court  is  ulti- 
mately to  decide.  The  first  point,  there- 
fore, to  be  considered  is  whether  '  issue ' 
be  a  word  of  this  nature.  Now  we 
think  that   this   sufficiently  appears  by 


referring  to  the  various  authorities. 
The  first  is  the  statute  De  Donis,  13  Ed. 
I,  ch.  I,  in  which  this  word  is  used,  and 
in  which  it  sometimes  means  children 
and  sometimes  all  the  descendants,  ac- 
cording to  the  context  in  which  it  is 
found.  Thus,  after  stating  the  cases  of 
estates  upon  condition,  etc.,  it  proceeds 
thus;  'In  all  the  cases  aforesaid  after 
issue  begotten  and  born  {post  jirolem 
suscitatam  et  exeuniem)  between  them 
to  whom  the  lands  were  given  under 
such  condition  heretofore,  such  feoffees 
had  power  to  alien.'  There  it  is  plain 
issue  means  child,  for  the  power  exists 
as  soon  as  the  child  is  born.  , 

"Again,  the  statute  speaks  of  land  re- 
verting to  the  donor:  '  If  issue  fail,  in 
that  there  is  no  issue  at  all;  or  if  any 
issue  be  and  fail  by  death,  or  heir  of  the 
body  of  such  issue  failing.'  In  this 
sentence  the  word  is  used  in  two  senses; 
first,  as  intending  all  descendants;  and 
secondly,  as  including  the  children  onl)'; 
and  here,  too,  the  Latin  word  used  in 
the  original  is  not  'proles'  as  before, 
but  'cxitus'  throughout  the  sentence. 
This  appears  a  decisive  authority  for  its 
double  meaning,  and  the  books  abound 
with  others  to  the  same  effect.  In  all 
of  theni  it  is  treated  as  a  word  capable 
of  being  used  in  different  senses,  either 
as  including  all  descendants,  in  which 
case  it  is  of  course  a  word  of  limitation, 
or  as  confined  to  immediate  descend- 
ants, or  some  particular  class  of  de- 
scendants living  at  a  given  time.  Prob- 
ably it  will  be  found  most  frequently 
used  in  the  former  sense,  and  it  there- 
fore most  frequently  has  the  effect  of 
giving  an  estate  tail-  to  the  ancestoi. 
It  might  even,  perhaps,  be  conceded 
that  this  is  prima  facie  its  meaning. 
But  the  authorities  clearly  show  that 
whatever  be  the  prima  jacie  meaning 
of  the  word  '  issue,'  it  will  3'ield  to  the 
intention  of  the  testator  to  be  collected 
from  the  will;  and  that  it  requires  a  less 
demonstrative  context  to  show  such  in- 
tention than  the  technical  expression 
'  heirs  of  the  body  '  would  do."  Alder- 
son,  B.,  in  Lees  v.  Mosley,  i  Yo.  &  Coll. 
(Erig.)  606.  See  also  Slater  v.  Danger- 
field,  15  M.  &  W.  (Eng.)  263. 

In  Roe  V.  Grew,  2  Wils.  (Eng.)  322, 
it  was  said  that  issue  is  a  word  of  pur- 
chase or  limitation,  as  will  best  effectuate 
the  intention  of  the  testator,  and  in 
Ginger  v.  White,  Willes_,  C.  J.,  says: 
"  It  does  not,  ex  vi  termini,  create  an 
estate  tail  in  a  will  as  heirs  of  the  body 
do  in  a  deed,  but  only  where  it  appears 
that  the  intent  of  the  testator  was  that 
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b.  Limitation  to  A  and  His  Issue  ;  When  No  Gift  Over. 
— A  limitation  to  A  and  his  issue,  there  being  no  issue  in  esse  at  the 
time  the  Hmitation  takes  effect,  in  the  absence  of  expressions  indica- 
ting an  unequivocal  contrary  intent, gives  A  an  estate  tail  in  realty,^ 


the  word  should  have  that  cpnstruction,     diate  devisee  takes  an  unrestricted  free- 


or  at  least  where  it  does  not  appear  that 
the  intent  -of  the  testator  was  other- 
wise." In  Mandeville  v.  Carrick,  3 
Ridg.  P.  C.  (Eng.)  352,  it  was  said  that 
as  issue  cannot  be  used  as  a  word  of 
limitation  in  a  deed,  it  is  therefore  even 
in  a  will  technically  a  word  of  purchase. 
On  the  other  hand,  Lord  Thurlow 
speaks  of  a  devise  to  A  and  his  issue  as 
"the  aptest  waj  of  describing  an  estate 
tail  according  to  the  statute."  Hockley 
V.  Mawbey,  i  Ves.  Jr.  (Eng.)  149.  In 
other  cases  the  word  is  said  to  be  am- 
biguous. Earl  of  Oxford  v.  Churchill, 
3  Ves.  &  Bea.  (Eng )  67;  Lyon  -v. 
Mitchell,  I  Madd.  (Eng.)  473;  Tate  v. 
Clarke,  1  Beav.  (Eng.)  105;  Doe  d. 
Gallini  v.  Gallini,  3   Ad.    &    El.  (Eng.) 

3+0- 

It  is  submitted  that  the  only  way  in 
which  these  conflicting  positions  can 
be  reconciled  is  by  adopting  the  prin- 
ciple stated  in  the  text  and  explained 
by  Alderson',  B.,  in  Lees  x>.  Mosley. 
The  case  of  Doe  d.  Cole  f.  Goldsmith, 
7 Taunt.  (Eng.)  209;  2  Marsh.  (Eng. i 
517,  can  only  he  distinguished  from 
Hockley  v.  Mawbey  by  the  substitution 
of  issue  for  heirs  of  the  body.  Cojnpai'e 
the  limitations  in.  Doe  d.  Davy  o. 
Burnsall,  6  T.  R.  (Eng.)  30;  Lees  v. 
Mosley,  i  Yo.  &  Coll.  (Eng.)589;  Merest 
Tj.  James,  i  Brod.  &  Bing.  (Eng.)  484, 
with  those  in  Doe  d.  Strong  v.  Goff,  11 
East  (Eng.)  568,  so  severely  criticized 
by  both  Lord  Eldon  and  Lord 
Redesdale  in  Jesson  v.  Wright,  2 
Bligh  (Eng.)   I. 

In  the  United  States  the  position  in 
the  text  is  sustained  by  Strong,  J.,  in 
Angle  V.  Brosius,  43  Pa.  St.  187;  Tay- 
lor V.  Taylor,  63  Pa.  St.  481 ;  Kleppner 
V.  Laverty,  70  Pa.  St.  70;  Wistar  v. 
Scott,  105  Pa.  St.  200,  214;  Reinvehl  v. 
Shirk,  119  Pa.  St.  loS;  Chelton  v. 
Henderson,  9  Gill  (Md.)  436;  McPher- 
soow.  Snowden,  iq  Md.  197,  22S;  Estate 
of  McDonniel,  Myr.  Prob.  (Cal.)  94; 
O'Byrne  v.  Feeley,  61  Ga.  77;  King  v. 
Savage,  121  Mass.  303. 

In  Kingsland  v.  Rapelye,  3  Edw. 
(N.  Y.)  Ch.  I,  it  was  said  that  the  words 
"lawful  issue"  have  as  extensive  an  im- 
port as  "heirs  of  the  body,"  and  when 
used  in  a  device,  by  which   the  imme- 


hold,  without  any  words  to  modify  or 
restrict  its  meaning  and  application, 
it  is  a  word  of  limitation  and  of  the 
same  effect  with  heirs  of  the  body.  This 
decision  rests  upon  English  authorities 
decided  before  Lees  v.  Mosley,  i  Yo. 
&  Coll.  (Eng.)  and  so  far  as  incon- 
sistent with  the  views  expressed  by 
Baron  Alderson  cannot  be  consid- 
ered of  value  outside  of  New  York. 
Moreover,  the  above  expression  is  not 
really  inconsistent  with  Lees  v.  Mos- 
ley, and  only  amounts  to  a  statement  of 
the  prima  facie  meaning  of  the  word. 
When  the  word  issue  is  manifestly 
used  as  descriptive  of  devisees,  and  is 
also  restricted  to  such  issue  as  shall  be 
living  at  a  specified  time,  it  is  always 
construed  as  a  word  of  purchase  em- 
bracing all  lineal  descendants  of  the 
person  named,  in  being  at  the  time 
specified,  unless  it  clearly  appears  from 
the  context  that  the  testator  intended 
otherwise.  Sterrett,  J.,  in  Wistar  v. 
Scott,  105  Pa.  St.,  200,  21^;  fjV/H^Hay- 
ton  V.  Wilshere,  3  T.  R'.  (Eng  )  372; 
Hockley  v.  Mawbey,  t  Ves.  Jr.  (Eng.) 
150;  Freeman  ?•.  Parsley,  3  Ves.  (Eng.) 
421;  Leigh  V.  Norbur^',  13  Ves.  (Eng.) 
340;  Wythe  V.  Thurlston,  Amb.  (Eng.) 
1555;  Davenport  v.  Hanbury,  3  Ves. 
"(Eng.)  257;  Hawkins's  Wills,  1S7,  188; 
Cook  T'.  Cook,  2  Vern.  (Eng.)  545; 
Bradshaw  v.  Melling,  19  Beav.  (Eng.) 
417;  Ross    V.    Ross,    20    Beav.    (Eng.) 

645- 

1.  Wild's  Case,  6  Co.  (Eng.)  16  b,  17 
a;  Prior  on  Issue,  §  43;  Smith  Ex.  Int, 
§§  503,  506;  Lvon  V.  Mitchell,  i  Madd. 
(Eng.)  473;  Tate  v.  Clark,  i  Beav.  (Eng.) 
100;  Lord  Hale,  in  King  v.  Melling, 
I  Vent.  (Eng.)  220;  Cook  v.  Cook,  2 
Vern.  (Eng.)  545;  Broadhurst  v.  Mor- 
ris, 2  B.  &  Ad.  (Eng.)  I.  See  Davie  •w. 
Stevens,  1  Doug.  (Eng.)  32i;Searle  t. 
Barter,  2  Bos.  &  Pul.  (Eng.)  485. 
The  effect  is  the  same  where  the  limita- 
tion is  to  A  and  his  children,  there 
being  no  children  in  esse  at  the  time  the 
will  takes  effect.  Byng  v.  Byng,  10  H. 
L.  C.  (Eng.)  17S;  Wild's  Case,  6  Co, 
(Eng.)  16  b,  17  a;  Clifford  -u.  Koe,  5 
App.  Cas.  (Eng.)  447;  Shearman  f. 
Angel,   I  Bailey  Eq.  (S.  Car.)  351. 

As   to    the  application  of  the  princi- 
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and    an  absolute    interest    in    personalty  ;*    but    if    there     are 


'  pie  see  He  Buckmaster's  Estate,  47  L. 
T.  (Eng.)  514. 

The  rule  which  construes  "  issue  "  as 
a  word  of  limitation  in  devises  and  ex- 
ecuted trusts  does  not  apply  so  strictly 
to  a  direction  to  settle  lands  by  way  of 
executory  trusts.  Meure  v.  Meure,  2 
Atk.  (Eng.)  265;  Lord  Glenorchy  v. 
Bosville,  Cos.  &  Talb.  (Eng.)  3;  Par- 
ker V.  Bolton,  5  L.  J.,  Ch.,  N.  S.  (Eng.) 
98;  Hadwen  v.  Hadwen,  23  B.  551. 
See  observations  of  Pearson,  J.,  in 
He  Warren's  Trusts,  26  Ch.  D.  (Eng.) 
217.  Compare  Christian,  L.  J.,  in 
./??  Dixon's  Trusts,  Ir.  Rep.,  4  Eq.  12; 
Smith  Ex.  Int.,  §  506.   ' 

The  principle  in  the  text  is  founded 
upon  Wild's  Case,  6  Co.  (Eng.)  16  b, 
17  a,  and  has  been  recognized  in  Chrys- 
tie  t'.  Phyfe,  19  N.  Y.  ^44,  354;  Rogers 
?;.  Rogers,  3  Wend.  (N.  Y.)  503,  Guth- 
rie's App.,  37  Pa.  St.  9, 21;  Haldeman  v. 
Haldeman,  40  Pa.  St.  29;  Angle  v.  Bro- 
sius,  43  Pa.  St.187;  Wheatland  v.  Dodge, 
ID  Met.  (Mass.)  502 ;  Nightingale  v.  Bur- 
rell,  15  Pick. (Mass.)  104;  Biggs  w.  Mc- 
Carty,  86  Ind.  352,  357;  Miller  v.  Hurt, 
12  Ga.  359,  Jackson  v.  Coggin,  29  Ga. 
403;  Hoyle  V.  Jones,  35  Ga.  40;  Moon 
V.  Stone,  19  Gratt.  (Va.)  130;  McCroan 
V.  Pope,  17  Ala.612;  Mimmo  v.  Stewart, 
21  Ala.  682;  Van  Zant  v.  Morris,  25 
Ala.  285;  Shearman  w.  Angel,  i  Bailey 
Eq.  (S..  Car.)  351;  Parkman  -u.  Bow- 
doin,  I  Sumn.  (U.  S.)  359.  Compare 
Hilleary  v.  Hilleary,  26  Md.  275;  Jones 
V.  Jones,  2  Beas.  (N.  J.)  236;  Gilpin 
V.  Williams,  25  Ohio  St.  283. 

In  Carr  v.  Estill,  16  B.  Mon.  (Ky.) 
309,  the  supreme  court  of  Kentucky  de- 
clined to  follow  Wild's  case,  and  held 
that  a  devise  to  a  woman  and  "her 
children,"  she  being  unmarried  and 
having  no  children  at  the  time,  con- 
ferred an  estate  for  life,  with  remain- 
der to  after-born  children.  See  Stone- 
braker  v.  ZoUickofFer,  52  Md.  155,  159. 
But  compare  Benson  v.  Wright,  4  Md. 
Ch.  278;  Shotts  V.  Poe,  47  Md.  513. 

^ucere,  whether  the  decision  could 
have  been  the  same  if  the  limitation 
had  been  to  A  and  her  issue.  Wild's 
case  has  never  been  followed  in  Tennes- 
see. Turner  v.  Ivie,  5  Heisk.  (Tenn.) 
222. 

Care  must  be  taken  to  distinguish  a 
limitation  to  A  and  his  children  from 
a  limitation  to  the  children  after  the  de- 
cease of  the  parent.  Chrystie  v.  Phyfe, 
19   N.   Y.   344,   354;    Aicers    Exrs.  v. 


Akers,  8  C.  El  Green  (N.J.)  26;  Bea- 
croft  V.  Strawn,'67  III.  28,  33. 
•     For  further  discussion  see  Wills. 

ChUd  en  Ventre  sa  Mere. — The  fact 
that  there  is,  at  the  time  of  the  devise, 
a  child  of  the  devlseie  en  ventre  sa  mere, 
does  not  take  the  case  out  of  the  rule. 
Roper  V.  Roper,  L.  R.,  3  C.  P.  (Eng.) 
32,  35.  But  see  Cleveland  v.  Spilman, 
25  Ind.  95. 

1.  Prior  on  Issue,  §  43;  Wms.  Exrs. 
— ,  *iiio;  Houston  v.  Ives,  2  Eden 
(Eng.)  2i6;Gawlerw.Cadby,  Jal.  (Eng.) 
346;  Chandler  v.  Price,  3  Ves.  (Eng.) 
99;  Dorm  V.  Penny,  19  Ves.  Jr.  (Eng.) 
547;'  Crawford  v.  Trotter,  4  Madd. 
(Eng.)  361;  Parkin  v.  Knight,  15  Sim. 
(Eng.)  83;  Martin  v.  Swannell,  2  Beav. 
(Eng.)  249;  Beaver  v.  Nowell,  25  Beav. 
(Eng.)  587;  Stokes  1:;.  Heron,  12CI.  & 

F.  (Eng.)  161.  See  also  Lvon  v.  Mitch- 
ell, I  Madd.  (Eng.)  467;  6ibbs  v.  Tail,  8 
Sim.  (Eng.)  132;"  Turner  v.  Capel,  9 
Sim.  (Eng.)  158;  Butler  w.  Ommaney,  4 
Russ.  (Eng.)  70;  Pearson  v.  Stephen,  2, 
Dav.  &  CI.,  (Eng.)  328;  s.  c,  5  Bligh 
203;  Tate  V.  Clarke,  i  Beav.  (Eng.) 
100;    Dick  V.    Lacey,  8    Beav.  (Eng.) 

,214;  Hedges /f.  Har  pur,  9  Beav.  (Eng.) 
479;  s.  c,  3  De  G.  &  J.  (Eng.)  129; 
Prentice  -v.  Brooke,  5  L.  R.  Ir.  435, 453; 
In  re  Stanhope's  Trusts,  27  Beav. 
(Eng.)  200;'  Merryman  v.  Merryman,  5 
Munf.  (Va.)  440. 

So  in  South  Carolina,  if  there  is 
no  bequest  over.  Henry  v.  Archer, 
Bailey's  Eq.  (S.  Car.)  535,  1545.  See 
Ferril  v.  Talbot,  Riley  (S.  Car.)  247. 

So  where  the  bequest  was  to  A  and  his 
children.  Payne  v.  Hanklin,  5  Sim. 
(Eng.)  458;  Read  v.  Willis,  i  Coll. 
(Eng.)  86;  Scott  v.  Scott,  15  Sim. 
(Eng.)  47;  Snowball  v.  Proctor,  2  Yo. 
&  Coll.  (Eng.)  478;  s.  c,  7  Jur.  (Eng.) 
619;  Dougherty'  -v.  Dougherty,  2 
Strobh.  (S.  Car.)  Eq.63;  Shearman  v. 
Angel,  I  Bailey  Eq.  (S.  Car.)  351; 
Van  Zant  v.  Morris,  25  Ala.  285. 

In  some  cases  it  has  been  laid  down 
that  under  a  bequest  to  A  and  his  chil- 
dren, A  takes  for  life  only  with  re- 
mainder to  his  children,  if  any  should 
be  subsequently  born.  Audsley  v. 
Horn,  26' Beav.  (Eng.)  195;  s.  c,  i   De 

G.  F.  &J.  (Eng.)  226.  See  also  Paine 
V.  Wagner,  12  Sim.  (Erig.)  188;  s.  c, 
2  Dr.  &  W.  (Eng.)  107;  Bain  v. 
Lescher,  11  Sim.  (Eng.)  397;  Arm- 
strong V.  Armstrong,  L.  R.,  7  Eq.  Cas. 
1018;   In  re  Owen's  Trusts,  L.  R,,  12 


880 


■Whether  Issue  is  a  Word 


ISSUE. 


of  Purchase  or  Limitation, 


issue  ill    esse,    they    take    concurrently  with  A    as    purchasers.^ 


Eq.  Cas.  316.  Mr.  Hawkins  consid- 
ers this  untenable  in  the  present  condi- 
tion of  the  law.  Hawkins  on  Wills,  app. 
II,  p.  *3i6.  Seei?e  Parkinson's  Trusts,  i 
Sim.,  N.  S.  (Eng.)  245.  As  to  recog- 
nition of  rule  in  Wild's  Case  in  United 
States,  see  ante. 

The  position  in  the  text  is  not  affected 
by  Ex  parte  Wjnch,  5  De  G.  M.  & 
G.  (Eng.)  18S,  approving  Knights  v. 
Ellis,  2  Bro.  C.  C.  (Eng.)  570,  unless 
there  is  something  to  show  that  the 
word  issue  was  intended  as  a  word  of 
purchase,  or  to  confine  the  first  taker 
to  an  estate  for  life.  See  §  III,  2  c,  (2) 
Still  less  can  it  be  considered  inconsist- 
ent with  Audsley  v.  Horn,  i  De  G.  F. 
&J.  226,  since  in  that  case  the  bequest 
was  to  A  and  her  children.  Now  as 
children  is  prima  facie  a  word  of  pur- 
chase, while  issue  is  a  word  of  limita- 
tion, it  is  manifest  that  circumstances 
under  which  the  former  will  be  held  a 
word  of  purchase  cannot  aifect  the  con- 
struction of  the  latter.  On  the  other 
hand  it  would  seem  to  be  equally  clear 
that  whenever  the  word  children  is  con- 
strued a  word  of  limitation,  a  fortiori 
would  the  word  issue  be  so  construed? 
See  observations  of  Alderson,  B.,  in 
Lees  V.  Moslej,  §  III,  2  a,  note. 

On  the  other  hand,  in,  Hawkins  on 
Wills,  *I97,  it  is  said:  '-The  rule  that 
issue  Is  frima  facie  a  word  of  limita- 
tion does  not  extend  to  bequests  of  per- 
sonal estate.  .  .  .  On  this  point 
Ex  /fl?-^e  Wynch  establishes  a  distinc- 
tion with  respect  to  issue  similar  to 
that  in  Forth  v.  Chapman,  i  P.  Wms. 
(Eng.)  663,  with  respect  to  'die  without 
leaving  issue.'  .  .  .  And  although 
it  was  formerly  held  that  a  bequest  of 
personal  estate  to  A  and  his  issue  was 
an  absolute  gift  to  A  (Parkin  v.  Knight, 
15  Sim.  83),  it  would  appear  that 
this  construction  would  not  now  be 
adopted,  even  though,  as  was  the  case 
in  Parkin  v.  Knight  (but  also  in  Forth 
V.  Chapman),  real  and  personal  estate 
be  given  together  by  the  same  words. 
A  gift  of  real  estate  to  A  and  his  issue 
of  course  confers  an  estate  tail,  but  a 
bequest  of  personal  estate  to  A  and  his 
issue  would  seem  to  be  governed  by  the 
same  rules  (so  far  as  the  gift  to  the 
issue  is  concerned),  as  a  bequest  to  the 
issue  of  A  simfliciter.  Thus,  if  the 
gift  be  immediate,  A  and  his  issue  (if 
any),  living  at  the  testator's  death, 
would  take  in  joint  tenancy,and  if  thegift 


be  deferred,  issue  subsequently  born  lie- 
fore  the  period  of  distribution  would  be 
admitted  along  with  them,  and  if  no  issue 
had  come  into  existence  before  the 
period  of  distribution,  A  would  take 
the  whole."  No  authority  is  cited  in 
support  of  these  views;  they  have, 
however,  been  approved  in  general 
terms  in  Myer's  Appeal,  49  Pa.  St. 
III. 

In  this  case,  however,  as  in  Ex  parte 
Wynch,  the  preceding  bequest  was  to 
A  for  life,  and  hence  necessarily'  gov- 
erned by  different  principles.  §  III,  2 
c,  (2). 

Mr.  Hawkins  substantially  agrees 
with  the  text  when  he  sa3's:  '"If  no 
issue  had  come  ,into  exietence  before 
the  period  of  distribution,  A  would  take 
the  whole."  He  differs,  however,  from 
the  text,  in  inferring  from  Ex  parte 
Wjnch  that  the  rule  that  issue  is 
prima  facie  a  word  of  limitation  does 
not  extend  to  bequests  of  personal  es- 
tate. All  that  that  case  decided  was  that 
a  gift  expressly  for  life  to  the  first  taker 
rebutted  the  ^r; ma  facie  presumption. 
In  the  absence  of  such  controlling  ex- 
pression it  was  expressly  admitted  that 
the  prima  facie  meaning  prevailed. 
See  \  III,  2  c,  (2),  note;  Myer's  Appeal, 
49  Pa.  St.  Ill,  cannot  be  construed  as 
going  further.  Compare  Smith's  Ap- 
peal, 23  Pa.  St.  9;  Pott's  Appeal,  30 
Pa.  St.  i68.  See  also  Lord  Chelms- 
ford, in  Williams  v.  Lewis,  6  H.  L. 
C.  (Eng.)  *ioi3,  *I020,  *i02i;  Prentice 
t>.  Brooke,  5  L.  R.  Ir.  435,  453. 

1.  Wild's  Case,  6  Co. (Eng.),  i6b,  17  a; 
Clay  V.  Pennington,  7  Sim.  ^Eng.)  370. 
See  Nightingale  v.  Burrell,  15  Pick. 
(Mass.)  104;  Biggs  v.  McCarty,  86 
Ind.  352,  357;  Jackson  v.  Coggin,  29 
Ga.  403;  Hoyle  v.  Jones,  35  Ga.  40; 
Mimmo  v.  Stewart,  21  Ala.  682;  Van 
Zant  V.  Morris,  25  Ala.  285;  Hawkins 
on  Wills,  197;  Hathaway  v.  Leary,  2 
Jones  (N.  Car.)  Eq.  264;  Shearman  tj. 
Angel,  I  Bailey  Ch.  (S.  Car.)  361; 
Johnson  v.  Johnson,  i  McMuIl.  (S. 
Car.)  345;  Cleveland  v.  Spilman,  25 
Ind.  95. 

"If  A  devises  his  lands  to  B  and  to 
his  children  or  issues,  and  he  hath  not 
any  issue  at  the  time  of  the  devise.  .  . 
the  same  is  an  estate  tail ;  for  the  intent 
of  the  devisor  is  manifest  and  certain 
that  his  children  or  issues  should  take, 
and  as  immediate  devisees  they  cannot 
take,  because    they  are  not  in    rerum 
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naiura,  and  bj'  way  of  remainder  thej' 
cannot  take,  for  that  was  not  his  intent, 
for  the  gift  is  immediate,  therefore  there 
such  words  shall  be  taken  as  words  of 
hmitation,  scil.  as  much  as  children  or 
issues  of  his  body  .     .     But  if  a  man 

.  devises  land  to  A  and  to  his  children  or 
issue,  and  they  then  have  issue  of  their 
bodies,  there  this  express  intent  may 
take  effect,  according  to  the  rule  of  the 
common  law,  and  no  manifest  and  cer- 
tain intent  appears  in  the  will  to  the 
contrary.  And  therefore  in  such  case 
they  shall  have  but  a  joint  estate  for 
life."  Wild's  Case,  6  Co.  (Eng.)  i6  b, 
17  a. 

That  a  gift  to  A  and  his  issue  or  to  A 
and  his  children  confers  a  joint  interest 
has  never  been  doubted  where  the  word 
used  is  "children."  Alcock  v.  Allen,  2 
Freera.  (Eng.)  185;  Buffar  v.  Bradford, 

2  Atk.  (Eng.)  220.  See  Hathaway  v. 
Leary,  2  Jones  Eq.  (N.  Car.)  264;, 
Shearman  v.  Angel,  1  Bailey's  Ch.  (S. 
Car.)  362;  Johnson  w.  Johnson,  i  Mc- 
MuU.  '(S.  Car.)  345. 

So  as  to  personalty,  2  Wms.  Exrs. 
*I094;  De  Witte  v.  De  Witte,  11 
Sim.  (Eng.)  41;  Paine  v.  Wagner, 
12  Sim.  '  (Eng.)  184;  Beales  v. 
Crisford,  13  Sim.  (Eng.)  592;  Lord 
Cheltenham  in  Crockett  v.  Crock- 
ett, 2  PhiU.  C.  C.  (Eng.)  555; 
Gordon  v.  Whieldon,  11  Beav.  (Eng.) 
170;  Atcheson  v.  Atcheson,  11  Beav. 
(Eng.)  485;  Mason  v.  Clarke,  17  Beav. 
(Eng.)  130;  see  Cunningham  v.  Mur- 
ray, I  De  G.  &  S.  (Eng.)  366;  Combe 
V.  Hughes,  L.  R.,  14  Eq.  415;  Newhill 
V.  Newhill,  12  Eq.  Cas.  432;  s.  c,  L.  R., 
7  Ch.  App.  253;  Roper  v.  Roper,  L.  R., 

3  C.  P.  (Eng.)  35 ;  Annable  ?'.■  Patch, 
3  Pick.  (Mass.)  360;  Parker  ti.  Converse, 

5  Gray  (Mass.)  336,  339;  Biggs  v.  Mc- 
Carty,  86  Ind.  352,  357;  Jackson  f.  Cog- 
gin,  29  Ga.  403;  Hoyle  v.  Jones,  35  Ga. 
40.  But  see  Audley  v.  Horn,  i  DeG.  F. 

6  J.  226.  Otherwise  of  course  where 
the  word  children  has  been  explained 
by  a  preceding  limitation  to  testator's 
"living  heirs."  McRee's  Appeal,  104 
Pa.  St.  571. 

Opinions  have,  however,  been  enter- 
tained that  in  a  gift  to  A  and  his  issue, 
the  word  issue  is  always. a  word  of 
limitation;  whether  there  be  any  issue 
or  not,  and  that,  therefore,  under  any 
circumstances,  A  takes  an  estate  tail  in 
realty  and  an  absolute  interest  in  per- 
sonalty. This  is  the  effect  of  the  judg- 
ment of  Lord  H  ardwicke,  in  Lampley 
V.  Blower,  3  Atk.  (Eng.)  397,  and  is 
sustained  by  Jarman's  Powell  on  De- 


vises, vol.  2,  p.  50S,  and  2  Jarman  on 
Wills  (5th  Am.ed.)  *4ii.  See  also  Har- 
vey V.  ToWell,  7  Hare  (Eng.)  231,  235. 
Lord  H  ardwicke  gets  rid  of  the  au- 
thority of  Wild's  Case  by  stating  that 
when  it  was  decided  it  had  not  been  fully 
settled  that  "issue"  was  a  word  of  limi- 
tation as  strong  as  "heirs  of  the  body," 
and  it  is  on  the  same  ground  of  an  in- 
flexible force  in  the  word  issue  that 
Mr.  Jarman  founds  his  conclusion. 
That  issue  is  not  as  fully  a  word  of 
lirnitation  as  heirs  of  the  body  is  evident 
from  the  judgment  of  Baron  Alder- 
son,  in  Lees  v.  Mosley  (see  HI,  2  a,  n), 
so  that  the  foundation  for  the  argument 
fails;  but  it  is  not  a  little  singular  that 
in  King  V.  Melling,  i  Vent.  (Eng.)  229, 
the  only  case  cited  by  Lord  Hard- 
wiCKE  and  Mr.  Jarman  to  sustain 
their  position.  Lord  Hale,  apparently 
with  a  view  to  preventing  the  inference 
they  draw  from  his  decision  expressly 
says:  "If  the  devise  were  to  B,  and  the 
issue  of  his  body,  having  no  issue  at 
the  time,  it  would  be  an  estate  tail;  / 
agree,  it  would  be  otherwise  if  there 
■were  issue  at  the  time"  And  that  this  is 
no  mistake  of  the  reporter  appears  by  the 
same  passage  occurring  in  3  Keb.  (Eng.) 
98.  The  judgment  of  Lord  Worth- 
INGTON,  in  Houston  v.  Ives,  2  Eden 
(Eng.)  216,  leads  to  the  same  result, 
for  he  comes  to  the  .conclusion  that,  in 
a  joint  gift  to  the  ancestor  and  issue, 
"issue"  was  equivalent  to  "heirs  of  the 
body,"  expressly  on  the,  ground  that 
there  were  no  issue  at  the  time.  See 
Clay  V.  Pennington,  7  Sim.  (Eng.)  370; 
Prior  on  Issue.  ^§  45,  46. 

In  the  case  of  personalty  since  the 
decision  in  Ex  parte  Wynch,  5  De  G. 
M.  &  G.  188,  there  would  seem  to  be  no 
room  for  doubt.  Hawkins  on  Wills, 
*i97,  ante,  note.  Nevertheless  itts  said 
by  Sergeant  Wiillams  that  "where 
personal  estate  is  given  in  terms  which, 
if  applied  to  real  estate,  would  cre- 
ate an  estate  tail,  the  property  so  be- 
queathed vests  absolutel}'  in  the  first 
taker,  and  consequently  devolves  at  his 
death  on  his  executors  and  admini- 
strators, whether  he  has  issue  or  not." 
2  Wms.  Exrs.  *iio7,  citing  Lyon  v. 
Mitchell,  I  Madd.  (Eng.)  475;  Ward  w, 
Bevil,  I  Y.  &  Jerv.  (Eng.)  525;  Byng 
■V.  Lord  Strafford,  5  Beav.  (Eng.)  558; 
Williams  v.  Lewis,  6  H.  L.  Cas.  *ioi3i 
*io2o;  Bennett  v.  Bennett,  2  Drew.  & 
Sm.  (Eng.)  226. 

In  none  of  these  cases,  with  the  ex- 
ception of  Lyon  v.  Mitchell,  i  Madd. 
467,  was  the  bequest  to  A  and  his  issue 
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simfhciter.  In  that  case  the  personal 
estate  was  directed  to  be  divided  equally 
amongst  testator's  four  sons,  share  and 
share  alike,  as  tenants  in  common,  and 
to  the  issue  of  their  several  and  respect- 
ive bodies  lawfully  begotten,  with  a 
limitation  over  to  survivers  in  case  any 
of  them  died  without  issue  living  at  time 
of  his  death.  Testator  died  leaving  four 
sons  and  two  daughters.  Whether  or 
not  he  left  anj'  grandchildren,  issue  of 
the  sons,  does  not  appear  (p.  468). 
There  were  none  at  time  of  making 
will  (p.  473).  .H«/rf,  that  the  sons  took  ab- 
solute interests,  but  that  on  the  death  of 
any  one  of  them  without  issue  his  share 
survived  to  his  brothers.  Much  reliance 
was  placed  by  IPlumer,  V.  C,  upon 
the  fact  that  the  words  of  distribution 
were  annexed  to  the  bequest  to  the 
sons  and  not  to  that  to  the  issue, 
"because  if  it  had  been  intended  that 
the  issue  were  also  to  take  with  their 
parents  the  natural  course  would  have 
been  to  give  the  property'  to  J,  E,  B 
and  G  and  their  issue;  to  take  as  ten- 
ants in  common,  share  and  share  alike, 
but  by  interposing  the  words  share 
and  share  alike  between  the  persons 
who  are  named  and  the  issue  it 
■seems  more  natural  the  first  per- 
sons named,  namely,  the  four 
sons,  are  the  persons  who  are  to  take 
share  and  share  alike  as  tenants  in  com- 
mon, and  all  that  follows  is  only  to 
express  by  words  of  limitation  the 
quantum  of  interest  they  are  to  take." 
Much  reliance  was  also  placed  upon 
the  fact  that  the  four  sons,  when  the 
will  was  made,  had  no  issue,  and  that 
therefore  if  the  bequest  to  the  issue  of  the 
sons  was  by  words  of  purchase  it  was 
in  favor  of  persons  not  existing.  Sub- 
sequent cases  hold  this  latter  circum- 
stance immaterial,  provided  there  were 
issue  in  esse  at  the  time  the  limitation 
to  the  ancestor  takes  effect  (see  post). 
Since,  therefore,  it  does  not  distinctly 
appear  that  there  were  issue  in  esse 
at  the  time  the  will  took  effect,  and  the 
■decision  was  expressly  placed  upon  the 
ground  that  the  words  of  distribution 
were  annexed  only  to  the  gift  to  the 
ancestor,  and  that  there  were  no  issue 
in  esse  at  the  time  of  making  the  will, 
this  case  affords  no  support  to  the  posi- 
tion that  a  bequest  to  A  and  his  issue, 
there  being  issue  in  esse  at  the  time 
the  gift  takes  effect  vest  the  absolute 
interest  in  A.  All  that  can  be  inferred 
from  it  is  that  words  of  distribution 
annexed  solely  to  the  gift  to  the  ances- 
ttor  frima  facie   show  that   the  word 


issue  is  used  as  a  word  of  limitation. 
In  the  absence  of  binding  authority,  it 
is  submitted  that  the  position  taken  in 
the  text  and  sustained  by  Hawkins  on 
Wills  is  more  in  accordance  with  the 
spirit  of  the  decision  in  Ex  parte'Vfynch., 
Ij  III,  c  (2),  and  Lees  v.  Mosley,  ^  III, 
2  a,  n.  (3),  than  to  vest  the  sole  and  ab- 
solute interest  in  the  first  taker.  Com- 
pare 2  Wms.  Exrs.  *iiio,  »., *iii4.  See 
however  Prentice  v.  Brooke,    5   L.  R. 

Ir.  435.  453- 

Cases  like  Goodright  v.  Wright,  i 
P.  W.  (Eng.)  397,  better  reported  i 
Strange  (Eng.)  1^7,  and  Ward  f.  Bevil, 
I  Y.  &  Jerv.  (Eng.;  525,  can  generally 
be  referred  to  the  eiftct  of  a  gift  over 
upon  indefinite  failure  of  issue  or  ex- 
plained upon  the  principle  of  substi- 
tution. 

Thus  where  a  testator  bequeathed  all 
his  personal  property  not  before  dis- 
posed of  by  will  to  trustees  in  trust  for 
his  five  sons  "and  their  respective  issue 
(if  any),  such  issue  to  take  fer 
stirfes  and  not  -fer  capita,  to 
be  divided  amongst  them  in  equal 
shares  and  proportions,  the  shares  of 
such  of  them  as  shall  have  attained  the 
age  of  twenty-one  to  be  paid'  them  re- 
spectively forthwith  after  my  decease, 
and  the  shares  of  such  of  them  as  shall 
be  under  the  age  of  twenty-one  years 
to  be  paid  to  them  when  and  as  they 
shall  respectively  attain  such  age,"  it 
was  held  by  the  house  of  lords,  revers- 
ing the  M.  R.,  that  the  issue  of  the  sons 
were  intended  to  take  no  interest,  but 
by  way  of  substitution  in  the  event  of 
any  one  of  the  sons  dying  in  the  testa- 
tor's lifetime,  and  hence  the  sons  who 
survived  that  period  took  absolutely. 
Pearson  v.  Stephens,  2  Dow.  &  CI. 
(Eng.) ;  s.  c,  5  Bligh,  N.  S.  203. 

To  this  principle  may  be  referred 
Gibbs  V.  Tait,  8  Sim.  (Eng.)  132; 
Donn  V.  Penney,  19  Ves.  Jr.  544;  Dick 
V.  Lacey,  8  Beav»  (Eng.)  214;  Hedges 
V.  Harpur,  3  De  G.  &  J.  (Eng.)  129; 
9  Beav.  (Eng.)  479;  Butler  v.  Om- 
maney,  4  Russ.  (Eng.)  70;  Prentice 
V.  Brooke,  5  L.  R.  Ir.  435.  See  lie 
Stanhope's  Trusts,  27  Beav.  (Eng.)  201; 
Lampley  v.  Blower,  3  Atk.  (Eng.)  397. 

To  justify  such  a  construction  there 
must  be  something  in  the  will  to  show 
that  the  issue  were  meant  to  take  by 
substitution  for  their  parents.  As  to 
what  circumstances  will  be  held  suffi- 
cient ,  for  that  purpose,  each  case  must 
stand  much  upon  its  own  footing. 
Prior  on  Issue,  §§  77,  78;  Re  Stanhope's 
Trusts,  27  Beav.  (Eng.)  201,204;  Bebb  f . 
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Beckwith,  2  Beav.  (Eng<)  308;  Slave  v. 
Fooks,  9  Sim.  (Eng.)  386;  Prentice  v. 
Brooke,  5  L.  R.  Ir.  435.  For  further  dis- 
cussion see  Legacies  and  Devises. 

In  Audsley  v.  Yard,  i  De  G.  F.  &  J. 
226,  it  was  said  that  the  proper  con- 
struction of  a  bequest  to  A  and  her 
children  was  to  A  for  life,  with  re- 
mainder to  the  children.  But  in  that 
case  there  were  no  children  in  esse  at 
time  the  bequest  took  effect.  This  case, 
of  course,  cannot  be  considered  as  de- 
ciding the  nature  of  the  corresponding 
limitation  where  the  word  issue  is  used. 
It  does,  however,  afford  ground  for  be- 
lieving that  slight  circumstances  will 
be  considered  sufficient  to  show  that  the 
testator  intended  the  issue  to  take  in 
remainder  after  the  parent.  Hawkins 
on  Wills,  *I97;  2  J  arm  an  on  Wills  (3rd 
Am.  ed.),  240,  ».  (f). 

Thus  if  there  is  a  gift  over  in  the 
event  of  A  dying  without  issue  living 
at  his  death,  the  issue  will  take  as  pur- 
chasers in  remainder  after  the  death  of 
A.  Henry  v.  Means,  2  Hill  (S.  Car.) 
328;  Cleveland  v.  Havens,  2  Beas.  (N. 
j.)  lOI. 

For  analogous  cases  where  the  word 
children  is  used  see  Crawford  v.  Trotter, 
4  Madd.  (Eng.)  361;  Morse  v.  Morse,  2 
Sim.  (Eng.)  485;  Crocket  v.  Crocket,  2 
Phill.  C.  C.  (Eng.)  553;  Vaughan  v. 
Headfoot,  10  Sim.  (Eng.)  639;  DeWitte 
V.  De  Witte,  11  Sim.  (Eng.)  41;  Daw- 
son V.  Bourne,  16  Beav.  (Eng.)  29; 
Mason  v.  Clarke,  17  Beav.  (Eng.)  126, 
131;  Cormack  v.  Copous,  17  Beav. 
(.Eng.)  397;  Sisson  v.  Seabrey,  i  Sumn, 
(C.  C.)  242;  Nebingei-  v.  Upp,  13  S.  & 
R.  (Pa.)  68;  Bridges  v.  Wilkins,  3 
Jones  Eq.  (N.  Car.)  342;  Faribault  v. 
Taylor,  5  Jones  Eq.  (N.'Car.)  219;  Goss 
V.  Eberhart,  29  Ga.  546;  Dunn  v.  Bank 
of  Mobile,  2  i^la.  152;  Furlow  i;.  Mer- 
rell,  23  Ala.  705;  Shearman  v.  Angel, 
I  Bailey  Eq.  (S.  Car.)  3,57. 

A  gift  to  the  survivors  of  a  class  and 
the  issue  of  such  survivor,  such  issue 
to  take  their  parents'  share  only, 
is  a  gift  to  the  parents  for  life  with  re- 
mainder to  .their  children,  and  not  in 
substitution.  Parsons  v.  Coke,  21 
Drew.  (Eng.)  296. 

Time  When  Existence  or  Nonexistence 
of  Issue  Is  Important. — Under  the  rule 
in  Wild's  Case,  6  Co.  (Eng.)  16  b,  17  a, 
the  existence  or  nonexistence  of  issue 
or  children  at  the  time  the  devise  or 
bequest  takes  effect  and  not  merely  at 
the  time  it  is  made,  is  important  as  af- 
fecting the  construction  of  the  instru- 
ment.    Such  is  not  the  literal  language 


of  all  the  cases,  but  since  the  impossi- 
bility of  giving  the  children  or  issue  an 
estate  jointly  with  their  ancestor  is  the 
main  reason  for  giving  the  ancestor  an 
estate  tail,  and  as  this  impossibility  does, 
not  exist  if  there  are  children  or  issue 
living  at  the  time  of  the  testator's  death,, 
whatever  might  have  been  the  case  at 
the  date  of  the  will,  the  existence  or 
nonexistence  of  issue  at  the  death  of  the 
testator,  if  the  gift  be  immediate,  would 
seem  to  be  the  important  point. 

Thus  in  Buffar  v.  Bradford,  2  Atk. 
(Eng.)  230,  a  testator  devised  real  and 
personal  estate  to  A  and  the  children 
of  her  body.  A  .had  no  child  at  the 
time  of  making  the  will,  but  one  was^ 
born  in  the  testator's  lifetime  and  A 
predeceased  him.  It  was  contended 
that  A  took  an  estate  tail,  and  that 
therefore  the  devise  lapsed,  but  Lord- 
Hardwicke  held  the  child  entitled.. 
See  Butler  v.  Ommaney,  4  Russ. 
(Eng.)  70;  Donn  v.  Penny,  19  Ves.  Jr.. 

544- 

But  in  Goodright  v.  Wright,  i 
Strange  25,  32,  and  Lyon  v.  Mitchell,  i 
Madd.'  (Eng.)  467,  the  limitations  were 
held  to  create  estates  tail  'expressly  on 
the  ground  that  the  testator  could  not 
be  "supposed  to  have  had  any  particular 
affection  for  the  issue,  there  being  none 
in  esse  aX.  the  time  of  the  devise." 

If  the  gift  be  deferred,  the  ancestor 
will  take  jointly  with  children  or  issue 
living  at  the  testator's  death  and  with 
those  subsequently  born  before  the 
period  of  distribution.  Hawkins  on 
Wills,  *I97,  *I99;  Cunningham  v.  Mur- 
ray, I  De  G.  &  S.  (Eng.)  366. 

Devise  to  A  and  his  Issue  living  at 
his  death  creates  an  estate  tail  in  A. 
University  of  Oxford  v.  Clifton,  i 
Eden  (Eng.)  473;  Jenkihs  v.  Hughes, 
8  H.  L.  Cas.  571,  585, 

In  such  case  it  is  clear  the  issue  can- 
not take  as  joint  tenants  with  him, 
since  the  objects'  are  not  ascertainable 
until  the  death  of  the  parent.  It  is  only 
through  him  that  they  can  become  en- 
titled, and  the  case  falls,  therefore, 
within  the  principle  of  the  rule  in 
Wild's  case,  namely,  that  the  parent 
must  take  an  estate  tail  in  order  to  let 
in  the  other  objects.  Had  the  devise 
been  to  A  for  life  with  remainder  to 
the  issue  living  at  his  death,  the  case 
would  have  been  different.  All  the  ob- 
jects might  then  have  taken  by  pur- 
chase. 2  Jarman  on  Wills  (5th  Am. 
ed.),  *4i3.  See  Lethrenhier  v.  Tracy, 
3  Atk.  (Eng.)  774,  784;  s.  c,  Amb. 
(Eng.)  204,  220. 
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Words  of  Distribution  and  Limitation. — If  there  are  issue  in 
esse  at  the  time  the  will  takes  effect,  superadded  words  of  limita- 
tion and  distribution,  annexed  to  the  interest  of  both  parents  and 
issue,  merely  denote  the  quantity  and  quality  of  the  estate  de- 
vised.^ Superadded  words  of  distribution  and  limitation  annexed 
to  the  interest  of  the  issue  alone,  there  being  issue  in  esse,  confer 
upon  the  ancestor  an  estate  for  life  with  remainder  to  the  issue.* 
If  there  are  no  issue,  neither  words  of  distribution  *   nor  limita- 


1.  This  is  undoubtedly  the  case 
■where  the  word  used  is  children.  Co. 
Litt.  ga;^  Oates  d.  Hatterley  v.  Jack-, 
son,  2  Stra.  (Eng.)  1172. 

And  if  the  position  taken  in  Wild's 
Case,  6  Co.  i6  b,  17  a,  that  issue  in  being 
at  the  time  the  devise  takes  effect  take 
jointly  with  their  parents,  is  correct, 
the  decision  in  Oates  d.  Hatterley  v. 
Jackson  could  have  been  the  same  had 
issue  been  the  word  used. 

Effect  of  Superadded  Words  When  No 
Issue  In  Esse. — The  insertion  of  super- 
added words  of  tenancy  in  common  or 
inheritance  annexed  to  the  interest  of 
both  parents  and  issue  militates  so 
strongly  against  the  issue  taking  by 
descent  from  the  ancestor,  that  it  is  ap- 
prehended they  must  at  least  render 
that  construction  untenable,  even  when 
there  are  no  issue  in  esse  at  the  time  the 
>vill  takes  effect.      Prior  on  Issue,  §  58. 

Superadded  Words  Annexed  to  In- 
terest of  Parent  Alone. — Words  import- 
ing tenacy  in  common  annexed  to  the 
interest  of  the  parent  alone  rebut  the 
presumption  that  the  issue  take  as  pur- 
chasers. I^yon  V.  Mitchell,  i  Madd. 
(Eng.)  467,  ante,  §  III,  b,  n.  (3).  See 
also  Hawkins  on  Wills,  *I94;  Smith 
Ex.  Int.,  ^  529;  Prior  on  Issue,  §§  54,  57. 

2.  When  the  word  used  is   children, 
'  they    take   as    purchasers.     When    the 

gift  is  to  issue,  the  limitation  will  be 
construed  as  if  to  A  for  life,  and  after 
his  decease  to  his  issue.  See  §  III,  2. 
Whether  the  word  employed  is  issue  or 
children,  the  great  difficulty  is  to  de- 
termine whether  the  superadded  words 
are  annexed  to  the  interest  of  the  an- 
cestor or  the  issue.  Thus  devise  to  A 
and  to  all  and  every  the  child  and 
children,  whether  male  or  female,  of 
her  body  lawfully  issuing,  and  unto  his. 
her  and  their  heirs  and  assigns  for- 
ever as  tenants  in  common.  A  died  in 
lifetime  of  testator,  leaving  ten  chil- 
dren, who  survived  her.  Held,  that  A 
'  took  an  estate  for  life,  with  remainder 
to  the  children  in  fee.  Jeffery  v.  Honey- 
'Wood,  4  Madd.  (Eng.)  398.     But  under 


a  devise  to  A  and  her  children  begot- 
ten by  B  her  husband  and  their  heirs 
forever,  A  and  her  children  take  a  fee 
as  joint  tenants.  Oates  d.  Hatterley  v. 
Jackson,  2  Stra.  (Eng.)  1172. 

The  only  substantial  difference  be- 
tween the  cases  seems  to  be  the  substi- 
tution of  the  words  his,  her  or  their 
in  Jeffery  v.  Honey  wood  for  the  simple 
"their"  of  Oates  v.  Jackson,  2  Str.  1172, 
thereby  showing  the  testator's  idea  that 
it  was  probable  that  onl^'  one,  and  that 
either  male  or  female,  might  become 
entitled  to  his  bounty,  whereas,  if  he 
had  intended  the  mother  to  take  as 
tenant  in  comnion  in  fee  with  her  chil- 
dren, in  no  case  could  his  estate  have 
gone  to  one  male,  for  even  if  the 
mother  had  died  in  his  lifetime,  leaving 
one  son,  her  share  must,  it  is  appre- 
hended, have  lapsed.  In  Oates  v. 
Jackson,  on  the  contrary,  the  testator 
intended  more  than  one  person  to  take 
in  fee,  and  this  raises  an  inference 
equally  strong,  that  he  meant  to  apply 
the  word  heirs,  according  to  the  natural 
purport  of  the  sentence,  to  the  mother 
as  well  as  the  children,  especially  as 
there  was  only  one  child  at  time  of 
making  his  will.  See  also  Gardner  v. 
Pulteney,  2  Eden  (Eng.)  323;  Prior  on 
Issue,  §  54. 

Superadded  words  of  distribution 
alone,  unless  the  fee  or  absolute  interest 
were  vested  in  the  issue,  would  probably 
be  insufficient.  See  Ogden's  Appeal, 
70  Pa.  St.  501,  509;  Roddv  v.  Fitz- 
gerald, 6  H.  L.  Cas.  (Eng.)  §23;    ' 

As  to  superadded  words  of  limitation 
alone,  compare  III,  e. 

3.  Tate  V.  Clarke,  i  Beav.  (Eng.)  100; 
Ogden's  Appeal,  70  Pa.  St.  501,  509. 
See  Lord  Cranworth's  comment 
upon  Tate  v.  Clarke,  in  Ex  parte 
Wynch,  5  De  G.  M.  &  G.  (Eng.)  210. 

"It  is  well  settled  that  a  devise  to  the 
lawful  issue  of  the  first  taker  is  prima 
facie  a  limitation  to  the  heirs  of  the 
body  of  the  devisee,  and  therefore  vests 
a  fee  tail;  and  this  is  the  case  even 
where  the  devise  to  the  first  taker  is  ex. 
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tion  annexed  to  the  interest  of  the  issue  will  prevent  an  estate 
tail  vesting  in  the  ancestor,^  but  words  of  distribution  and  limitar 
tion  together  may  have  such  effect.* 

c.  Limitation  to  A  for  Life,  and  After  His  Decease  tC' 
His  Issue;  When  No  Gift  Over— (i)  As  to  Rea/tj.— Under 
the  rule  in  Shelly 's  case,  a  devise  to  A  for  life,  and  after  his  de- 
cease to  his  issue,  vests  in  A  an  estate  tail.* 


pressly  for  life.  It  requires  more  than 
mere  words  of  distribution  to  limit 
this  frima  facie  effect  of  the  phrase. 
The  words  "in  equal  shares,"  without 
something  else  to  indicate  the  intention 
of  the  testator,  will  not  reduce  the  in- 
heritance to  a  mere  life  estate.  Even 
the  words  'as  tenants  in  common'  will 
not  of  themselves  limit  the  entail." 
Agnew,  J.,  in  Ogden's  Appeal,  70 
Pa.  St.  509;   Smith  on  Ex.  Int.,  §  475. 

1.  Franklin  t'.,Lacy,  6  Madd.  (Eng.) 
358;  s.  c,  2  Bligh  (Eng.)  59,  n.  ,  See 
Smith  Ex.  Int.,  §  516;  Lord  Talbot, 
in  Lord  Glenorchy  v.  Bosville,  Cas. 
Talb.  (Eng.)  3. 

Limitation  to  A  and  Particular  Class 
of  Issue. — In  Franklin  v.  Lacy  the 
limitation  was  to  A,  and  the  issue  of 
his  body  lawfully  to  be  begotten  and  to 
the  heirs  of  such  issue  forever  charge- 
able with  a  mortgage.  Whether  or  not 
the  result  would  have  been  the  same 
if  the  limitation  had  been  to  a  particu- 
lar class  of  issue  different  from '  that 
which  would  have  taken  by  descent 
may  well  be  considered  doubtful.  In 
Lovelace  i).  Lovelace,  Cro.  Eliz.  40,  a 
devise  of  gavelkind  lands  (Perot's  Case, 
Moore  (Eng.)  368,  371)  tO'  a  man  and 
his  eldest  issue  male,  was  held  to  confer 
an  estate  for  life  only,  though  he  had  no 
child,  and  it  was  said  that  the  construc- 
tion would  have  been  the  same  though 
he  had  a  child.  This  decision  was 
approved  by  Lord,  C.  J.  Eyre,  in 
Dobber  d.  Trollope  v.  Trollope,  Amb- 
ler (Eng.)  453,  463,  in  a  passage  in 
which  he  distinguished  it  from  a  devise 
to  a  man  and  his  eldest  heir  male.  The 
au.thority  of  Lovelace  v.  Lovelace  has 
been  much  impaired  by  Doe  d.  Garrod 
V.  Garrod,  2  Barn.  &  Ad.  (Eng.)  *87; 
22  E.  C.  L.  46. 

The  latter  case  may  perhaps  be  dis- 
tinguished from  it  by  the  fact  that  there 
was  a  gift  over  if  the  life  tenant  had  no 
son.     Com  fare  §  III,  c,  (i). 

2.  Doe  d.  Davy  v.  Burnsall,  6  Durn. 
&  E.  (Eng.)  30,  34;  s.  c,  Burnsall  v. 
Davy,  Bos.  &  Pul.  (Eng.)  — ;  Doe  d. 
Gilman  -v.  Elvey,  4  East  (Eng.)  313. 


See  Powell  v.  Board  of  Missions,  49 1 
Pa.  St.  46,  53.  Under  such  a  limitation 
the  ancestor  takes  for  life  only,  and  the 
issue  a  remainder  in  fee,  which  will  be 
vested  or  contingent  according  to  the 
nature  of  the  ulterior  limitations. 

Effect  of  Expressing  an  Implied  Con- 
dition.— A  limitation  to  A  and  his 
issue,  tf  he  should  leave  any  issue,  will 
not  of  itself  create  a  contingent  inter- 
est in  fa;vor  of  the  issue  by  purchase,, 
and  prevent  the  ancestor  from  taking; 
an  estate  tail,  because  the  condition  is 
necessarily  implied. 

Smith  Ex.  Int.,  §  518;  Shaw  w. Weigh,.. 
2   Stra.    (Eng.)  798;  2   Strange   (Eng.) 
798;  s.  u.,  I  Eq.  C.  Abr.  i8<(.,  pi.  28. 

3.  Jarman  on  Wills,  *33S;  Shaw  v.. 
Weigh,  2  Stra.  (Eng.)  798;  Franks  t). 
Price,  6  Scott  710;  s.  c,  5  Bing.  N.  C, 
37;  s.  c,  3  Beav.  182;  Roddy  v.  Fitz- 
gerald, 6  H.  L.  C.  (Eng.)  823.  See 
Lord  Hale,  in  King  v.  Melling,  i 
Vent.  (Eng.)  229;  Alderson,  B.,  in 
Lees  V.  Mosley,  1  Yo.  &  Coll.  (Eng.)- 
610;  Goodright  v.  Wright,  i  Stra. 
(Eng.)  321.  Roe  v.  Davis,  i  Yeates 
(Pa.)  332;  Carroll  v.  Burns,  108  Pa.. 
386. 

In  Harrison  v.  Harrison,  7  M.  &  Gr. 
938  (E.  C.  L.  R.,  vol.  49)  the  testator 
devised  his  estates  to  his  children  as 
tenants  in  common,  with  remainder  to 
their  issue  as  tenants  in  common  with  ■ 
no  gift  over;  the  words  importing  dis- 
tribution among  the  issue  being  held  to 
mean  distribution  jier  stirpes  only. 
The  children  were  held  to  take  as  ten- 
ants in  common  in  tail.  The  case  is 
thus  an  authority  that  under  a  devise  to- 
A  for  life,  with  remainder  to  his  issue, 
if  neither  words  of  limitation  nor  dis- 
tribution be  annexed  to  the  gift  to  the 
issue,  A  takes  an  estate  tail,  althojigh- 
there  be  no  gift  over  on  failure  of  his 
issue,  and  although  the  issue  be  capable 
of  taking  the  fee  as'  purchasers. 
Hawkins  on  Wills,  *i90.  See  Fearne 
181,  182,  183,  184,  193;  Kingsland  v. 
Rapelye,  3  Edw.  Ch.  (N.  Y.)  6;  Pax- 
son  V.  Lefferts,  3  Rawle  (Pa.)  i;9.  H'v 
Rancel  v.  Creswell,  30  Pa.  St.  15S;  Al»- 
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Words  of  Distribution  and  Limitation. — Where  there  is  a  de- 
vise to  one  for  life,  with  remainder  to  his  issue  as  tenants  in  com- 
mon, with  a  limitation  to  the  heirs  general  of  the  issue,  the  issue 
take  as  purchasers  in  fee.^  Words  of  distribution  annexed  to 
the  gift  to  the  issue,  although  unaccompanied  by  superadded 
words  of  limitation,  produce  the   same  effect  if,  by  the   terms  of 


len  V.  Markle,  36  Pa.  St.  117;  Angle  v. 
Brosius,  43  Pa.  St.  189;  Robins  v. 
Quinliven,  29  Smith  (Pa.)  333;  Buist 
V.  Dawes,  4  Strobh.  Eq.  (S.  Car.)  37; 
Bramble  v.  Billups,  4  Leigh  (Va.)  90. 

In  what  States  the  rule  is  abolished, 
see  Estates,  6  Am.  &  Eng.  Enc3'. 
Law,  878;  also  rule  in  Shelly,  Legacies 
AND  Devises^, 

On  the  principle  that  under  a  gift  to 
a  class  of  persons  after  a  life  estate, 
no  particular  members  of  the  class, 
whether  born  at  the  date  of  the  will  or 
living  at  the  testator's  death,  are  con- 
sidered as  favored  objects  of  testat- 
or's bounty,- to  the  exclusion  of  those 
who  subsequently  come  into  existence 
during  the  life  estate,  it  would  seem 
that  the  existence  of  issue  at  the  time 
the  will  takes  effect  would  not  alter  the 
construction.     Prior  on  Issue,  §  66. 

There  is  a  dictum  to  the  contrary  by 
Baron  Alderson  in  Lees  v.  Mos- 
ley,  I  Yo.  &  Coll.  (Eng.)  610,  and  also 
by  Lord  Hale  in  King  v.  Melling,  i 
Vent.  (Eng.)  229. 

The  fact  that  the  first  taker  is  given 
an  equitable  life  estate  with  a  legal  re- 
mainder will  not  be  enough  £0  rebut 
the  frima  facie  meaning  of  issue,  and 
the  estates  will  vest  as  soon  as  the 
trust  is  executed,  or  if  it  is  held  not  to 
be  enforceable.  Kay  v.  Scates,  37  Pa. 
St.  31.  See  Ogden's  Appeal,  2  P.  F.  S. 
(Pa.)  501;  Dobson  v.  Ball,  10  P.  F.  S. 
(Pa.)  427;  Yarnall's  Appeal,  20  P.  F. 
S.  (Pa.)  3JS- 

Effect  of  Power  of  Appointment. — The 
mere  fact  that  the  limitation  to  the 
issue  IS  by  power  of  appointment,  as  in 
a  gift  to  A  for  life,  with  a  power  of 
appointment  among  any  of  the  issue 
of  his  body,  and  in  default  of  appoint- 
ment, to  such  issue,  with  a  gift  over  on 
death  without  having  issue,  does  not 
prevent  the  operation  of  the  rule.  Kay 
1'.  Scates,  37  Pa.  St.  31,  39. 

But  in  this  case  an  estate  tail  would 
have  been  implied  from  the  gift  over, 
even  if  there  were  no  gift  of  a  remain- 
der directly  to  the  issue  of  a  class. 
"  Among "  was  not  regarded  as  a 
word  of  distribution.  39  Pa.  St.  39 
40. 


Otherwise  where  the  gift  to  the  issue 
is  "  to  be  divided  between  and  amongst 
them  in  such  manner,  shares  and  pro- 
portions as  A  should  by  will  appoint." 
Crozier  v.  Crozier,  3  Dru.  &  War. 
(Eng.)  373,  383. 

1.  Per  Parke,  J.,  in  Slater  v.  Dan- 
geriield,  15  M.  &  W.  (Eng.)  273; 
Greenwood  v.  Rothwell,  5  Man.  &  G. 
(Eng.)  (44  E.  C.  L.  R.)  628;  6  Beav. 
(Eng.)  492;  Lees  v.  Mosley,  i  Yo.  & 
Coll.  (Eng.)  589.  See  2  Jarman  on 
Wills  (5th  Am.  ed.)  438,  439;  Parker 
V.  Clarke,  3  Sm.  &  G.  (Eng.)  161.  See 
Roddy  11.  Fitzgerald,  6  H.  L.  Cas. 
(Eng.)  83;  Cliiford  v.  Coe,  L.  R.,  5 
App.  Cas.  (Eng.)  447;  Kavanagh  v. 
Morland,  Kay  (Eng.)  16;  Doe  d.  Gil- 
man  V.  Elvey,  4  East  (Eng.)  313; 
Golder  v.  Cropp,  5  Jur.,  N.  S.  (Eng.) 
562;  Parker  -u.  Clarke,  6  De  G.  M.  & 
G.  (Eng.)  104;  Bradley  v.  Cartwright, 
L.  R.,  2  C.P.  511;  s.  c,  15  W.  R.  (Eng.) 
122;  Smith  Ex.  Int.,  §  488;  Fearne  154; 
Colclough  V.  Colclough,  Ir.  Rep.,  4 
Eq.  263;  Abbott  v.  Jenkins,  10  S.  &  R. 
(Eng.)  296;  Powell  v.  Board  of  Mis- 
sions, 49  Pa.  St.  46,  54;  Robins  v. 
Quinliven,  79  Pa.  St.  333;  Moore  v. 
Parker,  12  Ired.  L.  (N.  Car.)  123J 
Contra,  Kingsland  v.  Rapelye,  3  Edw. 
Ch.  (N.  Y.)  I. 

The  result  is  the  same  whether  the 
fee  is  given  by  the  technical  words 
'■  heirs  and  assigns,"  or  by  such  words 
as  "  estate,"  "  part,"  "  share,"  etc.,  oc- 
curring m  the  description  of  the  sub- 
ject of  the  gift,  or  words  imposing  a 
pecuniary  charge  upon  the  issue,  and 
whether  the  gift  to  the  issue  be  direct 
or  by  implication,  from  a  power  to  ap- 
point them,  and  whether  there  is  a  gift 
over  on  general  failure  of  the  issue  of 
the  ancestor  or  not;  and  the  same  rule 
applies  where  the  issue  would  take  an 
estate  tail.  2  Jarman  on  Wills  (5th  Am. 
ed.)  *439;  citing  Greenwood  v.  Roth- 
well, 5  Man.  &  G.  628;  Slater  v.  Dan- 
gerfieid,  15  M.  &  W.  263;  Golder  -v. 
Cropp,  5  Jur.,  N.  S.  562;  Crozier  v. 
Crozier,  3  Dru.  &  War.  (Eng.)  373; 
Bradley  v.  Cartwright,  L.  R.,  2  C.  P. 
511;  Montgomery  v.  Montgomery,  3 
Jo.  &  Lat.  47;  Lees  v.  Mosley,  :  Yo.& 
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the  devise,  the  issue,  taking  by  purchase,  can  take  the  fee.^ 
Superadded  words  of  limitation  which  do  hot  enlarge  the  cause 
of  descent,  as  a  devise  to  A  for  life,  with  remainder  to  his  issue, 
and  the  ketrs  of  their  bodies,  or  to  his  issue  male  and  the  heirs 
male  of  their  bodies,  ^.nnc-aed  to  the  gift  to  the  issue,  unaccom- 
panied by  words  of  distribution,  afford  no  ground   for  excluding 


Col.  (Eng.)  589;  Parker  v.  Clarke,  6 
D.  M.  &  G.  104. 

A  devise, was  "unto  my  daughter  for 
her  natural  life,  and  after  her  death  to 
her  issue  and  their  heirs  forever,  in  the 
proportions  to  which  they  would  be 
entitled  under  the  intestate  laws  of 
Pennsylvania,  respectively,  and  free, 
clear  and  discharged  from  any  estate 
claim  or  control  of  her  present  or  any 
future  husband."  Held,  that  the  daugh- 
ter took  an  estate  for  life.  Robins  v. 
Quinliven,  79  Pa.  St.  333. 

In  Carroll  v.  Burns,  loS  Pa.  St.  386, 
testatrix  devised  real  estate  "  unto  her 
three  daughters,  to  have  and  to  hold  to 
them  during  their  natural  lives,  and 
after  their  death  then  to  the  lawful 
issue,  of  her  said  three  daughters  and 
the  heirs  and  assigns  of  sucli  issue.  It 
was  urged  in  argument  that  the  case 
was  indistinguishable  from  Robins  v. 
Quinliven,  since  the  words  "  in  the  pro- 
portion to  which  they  would  be  en- 
titled under  the  intestate  laws  of  Penn- 
sylvania," merely  defined  the  term 
"heirs"  in  the  intestate  law  of  the 
State.  Held,  that  words  of  distribution 
could  be  implied  from  the  latter  expres- 
sion, and  the  daughters  took  an  estate 
tail.  Comfare  Cockin's  Appeal,  iii 
Pa.  St.  36. 

1.  Montgomery  v.  Montgomery,  3  Jo. 
&  Lat.  (Eng.)  47;  Crozier  v.  Crozier, 
3  Dru.  &  War.  (Eng.)  373;  Hawkins 
on  VV^ills,  *I93;  Kavanagh  v.  Merland, 
Kay  (Eng.)  16;  Bradley  v.  Cartwright, 
L.  R.,  2  C.  P.  (Eng.)  521.  See  4  Kent 
*22i,  *23g,  *430;  Myers  v.  Anderson. 
I  Strobh.  Eq.  (S.  Car.)  344;  Heather 
V.  Winder,  5  L.J.  Ch.  (Eng.)  N.  S.  41. 

Devise  to  wife  for  life;  remainder  to 
her  son  and  his  issue  lawfully  begotten 
or  to  be  begotten,  to  be  divided  among 
them  as  he  should  think  fit,  and  in  case 
he  should  die  without  issue  over,  held, 
that  as  the  issue  were  to  take  the  estate 
distributively  in  proportions  to  be  fixed 
by  the  son,  they  took  as  purchasers. 
Hockley  v,  Mawbey,  i  Ves.  (Eng.)  142. 

Devise  to  A  for  life;  should  she  die 
leaving  her  surviving  any  issue  of  her 
body,  then  to  such  issue,  to  be  divided 
share  and  share  alike.     Held,  A   took 


a  life  estate,  remainder  to  the  issue  liv- 
ing at  the  time  of  her  death  as  pur- 
•chasers.  Estate  of  McDonniel,  Myr. 
Prob.  (Cal.)  94. 

"  Thus  if  the  devise  be  of  an  '  estate,' 
or  of  the  testator's  '  part '  of  lands  to 
one  for  life,  with  remainder  to  his  issue, 
or  issue  male,  share  and  share  alike 
(Montgomery  v.  Mont^mery,  3  Jo.  & 
Lat.  (Eng.)  47),  or  if  the  devise  be  to 
A  for  life  with  remainder  to  his  issue, 
to  be  divided  amongst  them  as  A  should 
appoint,  subject  to  the  payment  of  an 
annuity  by  the  persons  becoming  en- 
titled under  the  devise  (Crozier  v. 
Crozier,  3  Dru.  &  War.  (Eng.  373),  the 
issue  take  a  constructive  fee  simple  as 
purchasers.  So  if  the  devise  be  to  A 
for  life,  with  remainder  to  his  issue  as 
tenants  in  common  with  a  gift  over  in 
the  event  of  the  issue  dying  under 
twenty-one  (Doe  v.  Burnsall,  6  T.  R. 
(Eng.)  30),  the  issue  taking  the  fee  by 
force  of  the  gift  overtake  as  purchas- 
ers."    Hawkins  on  Wills,  *I93,  *i94. 

As  to  effect  of  gift  over,  see  post,  § 
VII., 

The  doctrine  that  words  of  distribu- 
tion alone  annexed  to  the  gift  to  the 
issue  would  control  the  meaning  of  the 
word  issue,  though  ineffectual  with  re- 
gard to  the  more  highly  technical  words 
"  heirs  of  the  body,"  if  the  issue  taking 
by  purchase  could  take  the  fee,  is 
founded  upon  Hockley  v.  Mawbey,  3 
Bro.  C.  C.  (Eng.)  82,  and  expressly  laid 
down  in  Montgomery  v.  Montgomery, 
3  Jo.  &  Lat.  (Eng.)  47,  and  Crozier  v. 
Crozier,  3  Dru.  &  War.  (Eng.)  373,  &nd 
recognized  in  Kavanagh  v.  Morland, 
Kay  (Eng.)  16.  See  also  Roddy  v. 
Fitzgerald,  6  H.  L.  Cas.  (Eng.)  823; 
Bradley  v.  Cartwright,  L.  R.,  2  C.  P. 
(Eng.)  521. 

Since  "  heirs  of  the  body  "  are  more 
strongly  words  of  limitation  than  issue 

(Lees  V.  Mosley,  ante,  p. ),  wherever 

words  of  distribution  have  been  held 
Sufficient  to  control  the  former  a  for- 
tiori will  they  control  the  latter;  and 
in  some  instances  they  have  been  held 
sufficient  to  control  even  the  technical 
meaning  of  "heirs  of  the  body."  Miles 
V.  Allen,  6  Ired.  (N.  Car.)  L.  88;  Cham- 


■Whether  Issue  is  a  Word 


ISSUE. 


of  Purchase  or  Limitation, 


the  rule,  and  the  ancestor  takes  an  estate  tail,*  whether  or  not 
superadded  words  of  limitation  which  change  the  course  of  de- 
scent, unaccompanied  by  words  of  distribution,  as  a  devise  to  A, 
and  after  his  decease,  to  his  issue  and  their  heirs,  or  the  heirs  of 
such  issue,  without  a  gift  over  on  failure  of  issue  of  A,  will  vest 
the  fee  in  the  issue  as  purchasers,  is  a  point  upon  which  there  is 
much  conflict  of  authority.  The  better  opinion  appears  to  be 
that  it  will.* 


ters  V.  Payne,  5  Ired.  Eq.  (N.  Car.)  400; 
Myers  v.  Anderson,  i  Strobh.  Eq.  (S. 
Car.)  344. 

Words  of  Distribution  Seferred  to 
First  Takers. — "  Where  the  devise  is 
not  to  one,  but  to  several,  as  tenants  in 
common  for  life,  with  remainder  to 
their  issue  '  as  tenants  in  common,'  or 
'equally  to  be  divided,'  the  words  of 
distribution  may  be  referred  to  the  first 
takers,  so  -  as  to  import  distribution 
among  the  issue  fer  stirpes  only,  and 
thus  the  first  takers  may  be  to  take  es- 
tates tail  as  tenants  in  common,  although 
the  issue  might  be  capable  of  taking  the 
fee  as  purchasers."  Hawkins  on  Wills, 
*I94;  citing  Tate  v.  Clarke,  i  Beav. 
(Eng.)  -100;  Harrison  v.  Harrison,  7 
Man.  &  G.  (Eng.)  93S;  s.  c  ,  49  E.  C, 
L.  R.  (Eng.);  Smith  Ex.  Int.,  §529. 
See  also  Lyon  v.  Mitchell,  i  Madd. 
(Eng.)  467,  472. 

1.  Roe  V.  Grew,  Wilmot  (Eng.) 
272.  See  Hodgson  v.  Merest,  9  Price 
(Eng.)  556;  Hamilton  v.  West,  10  Ir. 
Eq.  Rep.  75;  Parker  v.  Clarke,  3  Smale 
&G.  (Eng.)  161. 

A  devise  to  A  for  life,  with  remain- 
der to  his  issue  and  their  heirs,  or  heirs 
and  assigns,  followed  by  a  gift  over  on 
failure  of  issue  of  A,  vests  in  A  an  es- 
tate tail;  the  limitation  to  the  heirs 
general  of  the  issue  being  restrained  to 
heirs  of  the  body  by  force  of  the  gift 
over,  so  as  to  reduce  the  devise  to  one, 
to  A  for  life,  with  remainder  to  his 
issue  and  the  heirs  of  their  bodies. 
Hawkins  on  Wills,  *I9S.  See  Frank  v. 
Stovis,  3  East  (Eng.)  348;  Denn  v. 
Puckley,  5  T.  R.  (Eng.)  299;  Franklin 
V.  Lacy,  6  Madd.  (Eng.)  258.  See  Pax- 
son  V.  LeflFerts,  3  Rawle  (Pa.)  59;  Tay- 
lor V.  Taylor,  63  Pa.  St.  484. 

2.  In  Montgomery  v.  Montgomery,  3 
Jo.  &  Lat  (Eng.)  47,  Lord  St.  Leon- 
ards laid  down  the  affirmative  of  the 
proposition,  relying  upon  the  authority 
of  Doe  d.  Cooper  v.  CoUis,  4  T.  R. 
(Eng.)  294,  where  it  was  held  that  un- 
der a  devise  of  one  moiety  of  an  estate 
to  A  and  his  heirs,  and  the  other  moietj' 


to  B  for  life,  and  after  his  decease  to  his, 
issue  and  their  heirs,  the  issue  took  by 
purchase.  A  contrary  view  was  ex- 
pressed by  Lord  Cranworth,  C,  in 
Parker  v.  Clarke,  6  D.  M.  &  G.  (Eng.) 
109,  and  the  tendency  of  Roddy  v.  Fitz- 
gerald, 6  H.  L.  C.  (Eng.)  823,  and  later 
cases,  to  put  issue  on  the  same  plane 
with  "heirs  of  the  body,"  so  far  as 
reconcilable  with  Lees  v.  Mosley,  ante, 
III,  2  a,  «.,  appears  to  favor  his  position. 

As  sustaining  the  position  taken  by 
Lord  St.  Leonards,  see  Hamilton  v. 
West,  10  Ir.  Eq.  Rep.  75;  Dodds  v. 
Dodds,  io  Ir.  Ch.  Rep.  476;  Morgan  v. 
Thomas,  ^1  L.  J.,  Q^  B.,  N.  S.  289; 
Daniel  v.  Wharterby,  17  Wall.  (U.  S.) 
639;  Shreve  v.  Shreve,  43  Md.  3S2. 

Chancellor  Kent  says  that  if  the 
limitation  be  to  the  issue  and  to  their 
heirs,  this  constitutes  them  purchasers, 
as  it  shows  an  intention  to  give  them 
an  estate  not  inheritable  from  the  first 
taker,  but  an  original  estate,  inheritable 
from  themselves  as  a  new  stock  of  de- 
scent. 4  Kent  221.  So  where  the  de- 
vise is  to  A  for  life,  and  if  she  leave  law- 
ful issue,  to  the  issue  in  fee.  Timanus 
V.  Dugan,  46  Md    402,  418. 

In  North  Carolina  it  is  held  that  the 
act  of  1784,  converting  estates  tail  into 
estates  in  fee  simple,  has  the  effect  of 
putting  devises  and  bequests  on  the 
same  footing  in  respect  to  the  construc- 
tion of  gifts  to  A  for  life,  with  remain- 
der to  the  heirs  of  his  body,  his  issue, 
etc.,  so  that  any  words  which  in  a  be- 
quest of  personalty  would  be  coBStrued 
words  of  purchase,  will  be  so  construed 
in  a  devise  of  realty  made  since  that 
act.  Ward  %'■  Jones,  5  Ired.  Eq.  (N. 
Car.)  405. 

In  South  Carolina,  the  fact  that  es- 
tates tail  have  never  existed,  has  been 
held  to  produce  the  same  effect  upon 
the  construction  of  such  devises.  Buist 
V.  Dawes,  4  Rich.  Eq.  (S.  Car.)  423. 
In  the  latter  State,  in  a  devise  to  A  for 
life,  remainder  to  his  issue  forever,  it 
has  been  held  that  the  words  "forever," 
being  equivalent  to  a  limitation  in  fee 


Whether  Issue  is  a  Word 


ISSUE. 


of  Purchase  or  Limitation:. 


(2)  As  to  Personalty. — Under  a  bequest  of  personal  estate  or 
chattels,  real  to  A  for  life,  and  after  his  'decease  to  his  issue,,  A, 
takes  for  life  only,  and  the  issue  take  in  remainder  as  purchasers.^ 


to  the  issue,  they  take  as  purchasers. 
Mjers  V.  Anderson,  i  Strobh.  Eq.  (S. 
Car.)  344;  M'Lure  v.  Young,  3  Rich. 
Eq.  (S.  Car.)  559. 

But  in  Pennsylvania  a  devise  to  A 
for  life  and,  after  his  death,  to  his  issue 
and  the  heirs  and  assigns  of  such  issue, 
gives  A  an  estate  tail,  which  is  con- 
verted into  a  fee  simple  by  virtue  of  the 
act  of  April  27th,  1855.  Carroll  v.  Burns, 
108  Pa.  St.  386.  In  this  State  the  rule 
seems  to  be  that  the  word  issue  in  a 
will,  "when  used  in  reference  to  persons 
not  then  born,  and  not  used  in  the 
singular  number  to  describe  a  particular 
person,  but  in  the  plural  number  to 
point  out  the  line  of  descent,  is  sj-nony- 
mous  with  the  words  heirs  of  the  body, 
and  that  words  of  limitation  engrafted 
on  a  devise  to  the  issue  of  the  devisee 
for  life,  never  make  the  issue  purchasers, 
though  such  words  serve  to  limit  a  fee 
and  not  a  fee  tail.  They  have  this  effect 
only  where  they  would  carry  the  estate 
into  a  different  channel  from  that  in 
which  it  would  flow  by  giving  to  the 
first  taker  an  inheritance."  Gibson,  C. 
J.,  in  Paxson  v.  Lefferts,  3  Rawle  (Pa.) 
59,  65.,  See  Kleppner  v.  Laverty,  70 
Pa.  St.  70,  73. 

1.  Knight  w.  Ellis,  2  Bro.  C.C.(Eng.) 
570,  Ex  farte  Wynch,  5  De  G.  M.  &  G. 
(Eng.)  188;  Jackson  v.  Calvert,  i  J.  & 
H.  (Eng.)  235;  Goldney  v.  Crabb,  19 
Beav.  (Eng.)  338;  Myers's  Appeal,  49 
Pa.  St.  iii;  Albee  v.  Carpenter,  12 
Cush.  (Mass.)  382;  Edelen  v.  Middle- 
ton,  9  Gill  (Md.)  161.  Contra^  Moore 
V.  Paul,  7  Rich.  Eq.  (S.  Car.)  358. 

Where  the  gift,  after  the  gift  to  the 
first  taker,  is  to  the  heirs  of  the  body, 
the  courts  have  held.,  on  analogy  to  de- 
vises of  real  estates,  that  the  words  are 
so  clearly  words  of  limitation  that  even 
the  express  restriction  of  the  first  be- 
quest to  a  life  estate  is  not  sufficient  to 
exclude  their  prima  facie  meaning. 

Where  there  is  nothing  to  show  that 
the  word  issue  was  not  intended  as  a 
word  of  limitation,  or  an  intention  to 
confine  the  first  taker  to  a  life  estate,  it 
has  been  held  to  be  a  word  of  limitation 
when  used  with  reference  to  personal 
estate  equally  with  the  words  "heirs  of 
the  body."  So  again,  where  there  is  no 
express  gift  to  the  issue,  but,  after  an  in- 
definite gift,  there  is  a  gift  over  in 
default  of  issue  of  the  first  taker,  then 


the  first  taker,  in  the  case  of  real  estate,., 
is  considered,  by  implication,  to  take  a. 
gift  to  him  and  his  issue,  and  the  same 
rule  has  been  adopted  with  regard  to. 
personalty. 

In  all  these  cases  the  rule  applied  to . 
real  estates  derived  from  principles  of 
tenure  has  been  made  the  foundation  of. 
the  rule  for  construing  bequests  of  per- 
sonalty, but  in  all  either  the  technical, 
words  "heirs  of  the  body"  have  occur- 
red or  there  has  been  nothing  to  show- 
that  the  words  "issue,"  "children,"  andi 
the  like,  have  not  been  intended  merely 
to  define  or  explain  the  extent  of  the 
interest  given   to  the  first  taker,  and» 
there  is  nothing  in  these  decisions  com- 
pelling the   court  to  hold  that  where 
technical  words  are  not  used  and  where 
the  interest  of  the  first  taker  is  expressly 
confined  to  the  life  estate,  it  is  bound  to- 
act  in  the  construction  of  the  bequest  as 
personalty   on  principles  derived  from 
the  law  of  tenure,  and  not  resting  on  in  - 
tention.     Hence,  under  a  bequest  of  an 
annuity  to  A  "for  her  life  and  the  issue 
from   her  body,  lawfully'   begotten,   on 
failure  of  which,  to  revert  to  my  heirs," 
with  request  that  B  and  C  would  act  as 
trustees,  so  that  it  might  be  secured  for 
her  sole  use  and  benefit,  A  takes  for  life 
onlj',  with   a  gift,  in  the  nature  of  a  re- 
mainder,  to   her  children.     Ex  parte- 
Wynch,   5    De  G.  M.  &  G.  (Eng.)  if" 
204,  209.     See  Myers's  Appeal,  49  Pa. 
St.  Ill;  Moore  v.  Paul,  29  Grant  (U. 
S.)  Ch.  287. 

In  Moore  -v.  Paul,  7  Rich.  Eq,  (S. 
Car.)  358,  Chancellor  Durgan  con- 
sidered Knight  V.  Ellis  overruled  hj 
Atty.  Gen.  v.  Bright,  2  Keen  (Eng.)  57. 
This,  however,  is  denied  in  Ex  parte 
Wynch. 

Even  in  South  Carolina,  however, 
under  a  bequest  to  a  son  for '  life  and 
after  his  death  to  be  equally  divided  be- 
tween his  two  daughters  during  their 
lives,  and  after  their  deaths  to  be  the 
absolute  property  of  their  issue,  the- 
daughters,  after  the  son's  death,  take 
only  a  life  estate  and,  on  their  deaths, 
their  issue  take  as  purchasers.  Myers 
V.  Anderson,  i  Strobh,  Eq.  (S.  Car.) 
344:  47  Am.  Dec.  537. 

For  a  general  discussion  of  the  rule 
that  words  which  create  an  estate  tail 
in  realty  create  an  absolute  interest  in 
personalty,  see  Wills, 
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Dying  Without  Issue-  ISSUE.  When  Referred  to  Prior  Objects, 

(3)  Effect  of  Cy  Pres  Doctrine. — Where  a  testator,  by  the  frame 
of  the  original  hmitation,  clearly  expresses  an  intention  that  all 
the  descendants  of  a  certain  party  shall  take,  and  that  all  or  some 
generations  of  the  issue  shall  take  for  life  only,  and  the  intention 
is  frustrated  by  the  rule  against  perpetuities,  the  court  consider- 
ing the  paramount  intention  to  be  that  all  the  descendants  shall 
take,  and  the  intention  to  give  life  estates  only  as  subordinate 
thereto,  confers  estates  for  life  upon  as  many  of  the  parties  desig- 
nated (whether  they  constitute  an  entire  generation  of  issue  or 
certain  members  of  a  generation)  as  are  born  or  in  ventre  sa  mere 
in  the  testator's  lifetime,  and  estates  tail  on  their  children  and  the 
unborn  members  of  the  same  generation.^  The  doctrine  does  not 
extend  to  limitations  in  a  deed.* 

IV.  Dying  Without  Issue — When  Refesred  to  Prior  Objects 
— 1.  In  Default  of  Such  Issue. — The  expression  "  in  default  of  such 
issue  "  imports  a  definite  or  indefinite  failure  of  issue  according 
to  the  degree  of  comprehensiveness  of  the  antecedent  expressions 
to  which  the  restrictive  words  "such  issue"  refer.  If  the  ante- 
cedent expression  is  sufficiently  comprehensive  to  comprise  all 
the  issue  in  general,  or  all  the  issue  male  or  female,  the  words 
"such  issue  "  refer  to  an  indefinite  failure  as  much  as  the  word 
issue  when  standing  unrestricted.  But  if  the  antecedent  expres- 
sion comprises  some  only  of  the  issue  in  general,  or  of  the  issue 
male  or  female,  the  words  "  such  issue  "  refer  only  to  a  failure  of 
the  particular  issue  before  spoken  of.^     Thus,  with  regard  to  per- 

1.  Prior  on   Issue,  §  84.     See   Hum-  children  of  S  M,  and,  after  their  decease, 

berstone     v.    Humberstone,     2     Vern.  to  their  lawful  issue  as  tenants  in  com- 

(Eng.)  737;  I  P.  Wras.  (Eng.)  332;  Puc.  mon,  and  in  default  of  such  issue,  over. 

Ch.  455;  Gilb.  Eq.  Cas.   128;  i  Eq.  Cas.  S  M  survived  the  testator,  and   it  was 

Ab.  207,  PI.  8;  Wollen   v.  Andrews,  2  held  that  her  children  took  absolute  in- 

Bing.  (Eng.)  126;   Mortimer  v.  West,  2  terests  in  the  leaseholds.     No  reason  is 

Sim.  (Eng.)  274;  Goodlit  C.    Cross   v.  given  for  the  decision,  but  the  argument 

Woodhull,  Willes   (Eng.)   592;    Monk-  in  favor  of  the  children  taking  an  abso- 

house  V.  Monkhouse,  3  Sim.  (Eng.)  1 19.  lute  interest  proceeded  to  a  great  extent 

In  order   that   the  cy  pres  doctrine  on   the  cy  fres  doctrine,  and   the  only 

may  be  applied  to  the  devise,  the  testa-  way  in  which  the  case  can  be  reconciled 

tor  must   show   that    he    intended    all  with   Knight   v.   Ellis,   2  Bro.  C.  C,  is 

generations  of  the  issvie  to  take.     Prior  that  it  was  impossible  to  give  the  issue 

on   Issue,  §  87;    Seward    v.  Willock,  5  an  estate  by  purchase,  as  was   done   in 

East  (Eng.)    198;   Bennett  v.  Lowe,  7  the  latter  case,   on  account  of  the  rule 

Bing.  (Eng.)  535;  Bristowe   v.   Warde.  against  perpetuities.     Prior  on  Issue,  §§ 

See  also   Pitt   v.  Jackson;    NichoU  v.  96,   314.     Comfure   Ex  farte  Wynch, 

Nicholl,  2  W.  Black.  (Eng.)  1159.  5  De  G.  M.  &  G.  (Eng.)  188,  204,  209. 

On   the    authority   of   Routledge   v.  2.  Adams   -u.   Adams,   Cowp.  (Eng.) 

Dorril,  2  Ves.  Jr.  (Eng.)  356,  the  doc-  651;  Brudenell  i-'.  Elwes,  i  East  (Eng.) 

trine  is  said  not  to  apply  to  personal  es-  442;  17  Ves.  Jr.  (Eng.)  382. 

tate.    Prior  on  Issue,  §  g5.  3.  Smith   Ex.  Int.,   §  543.     See  also 

Where  the  gift  is  of  realty  and  per-  King  •?'.  Stafford,  7  East  (Eng.)  521; 
«onalty  combined,  a, construction  which  Goodright  v.  Lloyd,  4  Man.  &  Sel. 
will  give  an  analogous  effect  to  the  de-  (Eng.)  88;  Foster  -v.  Lord  Romney,  11 
vise  of  each  may  be  thought  to  be  war-  East  (Eng.)  594;  Hay  v.  Lord  Coven- 
ranted  by  Moggw.  Mogg,  I  Mer.  (Eng.)  try,  3  D.  &  E.  (Eng.)  83;  Lady  Dacre 
654,  in  which  freehold  and  leasehold  v.T>oe.,T,  D.  &  E.  (Eng.)  112;  Lewis 
estates  were  devised,  in  trust,  for  the  d.Ormonde^^.Waters,  6East  (Eng.)  336. 
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sonal  estate,  it  is  clear  that  whatever  be  the  class  of  issue  included 
in  the  preceding  gift,  whether  children,  sons  or  daughters,  and 
whatever  the  extent  of  interest  given  to  those  objects,  the  be- 
quest over,  in  default  of  such  issue  is  construed  to  mean  in  de- 
fault of  aViCh.  children,  sons  or  daughters.^  With  regard  to  real 
estate  also,  the  words  "  in  default  of  such  issue,"  "for  want  of 
such  issue,"  or  "on  failure  of  such  issue,"  following  an  express 
devise  to  any  particular  class  of  issue,  as  children,  sons  or  daugh- 
ters, will  be  construed  to  mean  in  default  of  such  children,  sons  or 
daughters,  and  being  exclusively  referential,  will  not  enlarge  or  in 
any  manner  affect  any  of  the  prior  estates.^ 


Thus,  under  a  devise  to  A  for  life, 
and  then  to  his  issue  and  their  heirs, 
and  in  case  A  should  die  without  issue, 
or  all  such  issue  should  die  without 
issue,  over,  the  words  referring  to  A's 
dying  without  issue  refer  to  his  dying 
without  children,  but  the  words  provid- 
ing for  the  event  of  all  such  issue  dying 
without  issue,  clearly  show  that  by 
heirs  of  the  issue  the  testator  meant  heirs 
of  the  body,  and  consequently  that  the 
children  of  A  were  intended  to  take  an 
estate  tail.  So  that  there  is  a  life  es- 
tate with  a  contingent  remainder  over 
in  tail,  followed  by  a  limitation  which 
is  to  take  effect  either  as  an  alternative, 
if  there  should  be  no  children,  or  as  a 
remainder  after  an  estate  tail  in  the 
children,  and  there  sho,uld  afterwards 
be   a   failure  of  issue.     Smith  Ex.  Int , 

§  542- 

Where  the  word  issue  occurring  in 
an  express  devise  or  bequest  to  issue 
is  therein  explained  to  mean  children, 
the  words  in  default  or  for  want  of 
such  issue,  immediately  following  are 
construed  in  default  of  such  children, 
Ryan  v.  Cowley,  i  LI.  &  G.  (Eng.)  7. 
See  Gawler  v.  Cadby,  Jac.  (Eng.)  346, 
348;  Bryan  v.  Mansion,  5  De  G.  &  S. 
(Eng.)  737. 

Under  a  devise  to  A  for  life  without 
impeachment  of  waste,  and  if  he  have 
issue  male,  then  to  such  issue  male  and 
his  heirs  forever;  and  if  he  die  without 
issue  male,  then  to  B  and  his  heirs  for- 
ever, the  words  referring  to  the  failure 
of  the  issue  male,  refer  to  the  nonexist- 
ence of  sons  or  a  son,  and  the  devise 
to  the  issue  male  is  a  contingent  re- 
mainder to  the  eldest  or  only  son  in 
fee;  and  the  devise  over  is  a  concurrent 
remainder  as  regards  the  estate  of  the 
prior  taker,  and  an  alternative 
limitation,  in  regard  to  the  limitation, 
to  the  issue  to  take  eflfect  merely'  as  a 
substitute    for    that    limitation   in    the 


event  of  no  son  being  born      Smith  Ex.  ' 
Int.,  §  540;  Lodington  v.  Kime,  i  Salk. 
(Eng.)'224. 

,  1.  Jarman  on  Wills  (5th  Am.  ed.), 
*454;-  Maddox  v.  Staines,  2  P.  W. 
(Eng.)  421 ;  s.  c,  Dom,  Proc,  3  B.  P. 
C.  Toml.  (Eng.)  ,108;  Stanley  u. 
Leigh,  2  P.  W.  (E.ng.)  685;  s.  i;.,3  Myl. 
&  Cr.  (Eng.)   153. 

If  the  prior  gift  is  confined  to  chil- 
dren who  survive  their  parent,  a  gift 
over  in  default  of  such  issue  or  (which 
is  the  same)  in  default  of  issue  be- 
coming entitled,  means  in  default  of 
children  who  survive  their  parent. 
In  re  Hopkins'  Trusts,  9  Ch.  D.  (Eng.) 
131.'  ' 

2.  2  Jarman  on  Wills  (5th  Am.  ed.), 
*454;  Lethrenhier  v.  Tracy,  Arab. 
(Eng.)  204,  220;  Denn  d.  Briddon  v. 
Page,  II  East  (Eng.)  603,  ».;  s.  c,  3 
Durn.  &  East  (Eng.)  87,  ».;  Hay  v. 
Lord  Coventry',  3  Diirn.  &  East  (Eng.) 
83;  Doe  d.  Comberbach  v.  Perryn,  3 
Durn.  &  East  (Eng.)  384;  Goodtitle  d. 
Sweet  w.  Herring,  i  East  (Eng.)  264. 
See  Wright  v.  Leigh,  15  Ves.  (Eng.) 
564;  Parr  v.  Swindels,  4  Russ.  (Eng.) 
•283;  Bridger  v.  Ramsey,  10  Hare 
(Eng.)  320;  Bevan  v.  White.  7  Ir.  Eq. 
Rep.  473;  Farrant  v.  Nichols,  9  Beav. 
(Eng.)  327,  330.  331;  Re  Arnold's  Es- 
tate, 33  Beav.  (Eng.)  163;  Re  Pollard's 
Estate,  3  De  J.  &  S.  (Eng.)  541;  All- 
good,  et  al.  V.  Blake,  8  L.  R.  Exch. 
(Eng.)  160;  42  L.  J.  Exch.  (Eng.)  loi; 
21  W.  R.  (Eng.)  599;  29  L.  T.,  N.  S. 
331.  So  where  the  expression  is  "issue 
as  aforesalid."  Walklr  v.  Petchell,  i 
B.  C.  (Eng)  652. 

This  is  true  whether  the  objects  of 
the  preceding  devise  take  estates  of 
inheritance  or  only  estates  for  life. 
Rex  V.  Marquis  of  Stafford,  7  East 
(Eng.)  521;  Doe  d.  Tooley  w.  Gunnis,  4 
Taunt.  (Eng.)  313;  Ashley  v.  Ashley, 
I  Dowl.  &  Ryl.  (Eng.)  52;  s.  c,  5  B.  &• 
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Aid.  (Eng.)  464;  Hay  v.  Earl  of  Cov- 
entry, 3  Durn.  &  E.  (Eng.)  83;  Doe  d. 
Phipps  V.  Lord  Mulgrave,  5  Durn.  & 
E.  (Eng.)  320;  Foster  v.  Romney,  11 
East  (Eng.)  594;  Goodright  v.  Jones,  4 
M.  &  S.  (Eng.)  88;  Purcell  v.  Purcell, 
2  Dru.  &  War.  (Eng.)  219,  «.;  Ryan  v. 
Cowle3',  LI.  &  G.  Cas.  temp.  Sugd.  7. 
See  Torrance  r>.  Torrance,  4  Md.  11; 
Tongue  v.  Nutwell,  13  Md.  415;  Edelen 
V.  Middleton,  9  Gill  (Md.)  161;  Neb- 
inger  v.  Upp,  13  S.  &  R.  (Pa.)  65; 
George  l'.  Morgan,  4  Har.  (Pa.)  95; 
Walker  v.  Milligan,  9  Wright  (Pa.) 
178. 

This  is  clearly  the  case  where  the 
prior  limitations  are  in  tail.  Doe  d. 
Phipps  V.  Lord  Mulgrave,  5  T.  R.  (Eng.) 
330. 

So,  where  the  prior  limitations  are  to 
children  and  their  heirs,  a  gift  over  in 
default  of  such  issue  means  in  default  of 
such  children.  Doe  d.  Comberba'ch  v. 
Perryn,  3  T.  R.  (Eng.)  484;  Rex  v. 
Marquess  of    Stafford,   7   East    (Eng.) 

5-1- 

But  if  there  is  anything  to  show  that 
the  children  were  intended  to  take 
estates  tail,  the  words  in  default  of 
such  issue  may  be  referred  to  the  wOrd 
heirs  so  as  to  cut  down  the  estates  to 
estates  tail. 

Thus  where  the  devise  was  to  the 
testator's  eldest  son  for  life,  remainder 
to  a  ■  trustee  to  preserve  contingent  re- 
mainders, remainder  io  the  first  and 
other  sons  of  the  testator'' s  eldest  son 
and  their  heirs  z.T\&  for  ■want  of  such 
issue  to  his  second  son  B  for  life  with 
similar  remainders,  it  was  held  that 
the  word  issue  in  the  limitation  over  re- 
ferred to  the  heirs  of  the  sons,  and  con- 
sequently that  they  took  successive 
estates  tail,  which  would  effectuate 
the  apparent  intention  of  the  testator  to 
continue  the  estates  in  his  family.  Here 
the' words  first  and  oWer  evidently  im- 
ported that  the  sons  were  to  take  suc- 
cessively, and  there  was  no  mode  of 
giving  effect  to  that  intention  except  to 
cut  down  the  fee  simple  of  the  sons  to 
an  estate  tail.  Lewis  d.  Ormon  v. 
Waters,  6  East  (Eng.)  237.  Compare 
Ginger  d.  White  t;.  White,  Willes  (Eng.) 
352- 

So  where  the  expression  "such  issue'' 
is  controlled  by  a  subsequent  clause 
showing  an  estate  tail  to  have  been  in- 
tended. Biddulph  V.  Lees,  8  E.  &  B. 
('Eng.)  289. 

"  Even  though  the  limitation  be  to 
childrjen  simply,  so  that  they  could  onh' 
take  for  life,  a  gift  over  in  default  of  such 


issue  will  be  construed  referentially." 
Hay  V.  Earl  of  Coventry,  3  T.  R.  (Eng.) 
83;  Denn  d.  Breddon  v.  Page,  3  T.  R. 
(Eng.)  87,  n.\  s.  c,  II  East  (Eng.)  603, 
».;  Ashley  v.  Ashley,  6  Sim.  (Eng.) 
358;  Bridger  v.  Ramsay,  lo  Ha.  (Eng.) 
320;  Re  Arnold's  Estate,  33  B.  163. 

So  where  the  prior  devise  embraces 
a  singe  child  only  the  words  "for  ■want 
of  such  issue''''  are  construed  "for  Avant 
of  such  child,"  and  do  not  have  the  ef- 
fect of  conferring  an  estate  tail  on  the  « 
parent  of  that  child.,  Doe  v.  Carlton, 
I  Scott  N.  R.  (Eng.)  290;  s.  c,  i  Mann. 
&  Gr.  (Eng.)  429,  See  Foord  ?;.  Foord, 
3  B.  P.  C.  (Toml.  ed.)  124. 

"  On  the  other  hand,  where  there  is  a 
limitation  to  a  first  son  without  more, 
followed  by  limitations  in .  default  of 
such  issue  to  the  other  sons  in  tail, 
the  court  will  lay  hold  of  small  circum- 
stances to  give  the  first  son  also  an 
estate  tail.  Thus  in  Evans  d.  Brooke 
■V.  Astley,  3  Burr.  (Eng.)  1569,  there  was 
the  circumstance  that  the  testator 
referred  to  the  earlier  limitations  as  in- 
cluding the  "parent  and  his  descend- 
ants." In  Clements  v.  Parke,  3  Doug. 
(Eng.)  384,  the  limitation  to  the  first 
son  was  referred  by  the  word  like-wise 
to  other  limitations  in  fee.  Theobald 
on  Wills  (2nd  ed.)  537.  Compare  Doe 
d.  Harris  v.  Taylor,  10  Q^.  B.  (Eng.) 
718;  Barnacle  v.  Nightingale,  14  Sim. 
(Eng.)  456;  Galley  -v.  Barrington,  2 
Bing.  (Eng.)  387;  In  re  Denny's  Estate, 
I  Ir.  R.,  8  Eq.  427. 

"Such"  Kej acted. — "The  prima 
facie  meaning  of  the  word  such  is  to 
refer  the  word  with  which  it  is  coupled 
to  earlier  words,  so  that  the  latter  word 
is  only  a  compendious  statement  of  the 
earlier  limitations;  it  may,  however, 
have  a  converse  effect  if  there  is  any- 
thing Upon  the  will  to  show  that 
the  testator  used  the  earlier  word  in  the 
sense  of  the  later,  and  the  word  such 
may  be  rejected  if  the  term  with  which 
it  is  coupled  and  that  to  which  it  refers. 
are  so  inconsistent  with  each  other  that 
the  testator  cannot  have  meant  the  one 
as  a  mere  compendious  reference  to  the 
other.  Thus,  a  devise  to  A  and  his 
heirs,  an4  in  default  of  such  issue  over 
would,  perhaps,  in  a  will  cut  down  A's 
estate  to  an  estate  tail.  See  Jelle  v. 
Cook,  I  P.  Wms.  70.  And  in  Parker 
Ti.  Toofal,  II  H.  L.  (Eng.)  143,  where 
the  devise  was  to  Thomas  for  life,  re- 
mainder to  the  first  son  of  the  said 
Thomas  in  tail  male  lawfully  begotten, 
severally  and  successively;  and  for 
want   of   such   lawful   issue   either    of 
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2.  In  Default  of  Issue — a.  As  to  Personalty. — In  regard  to  per- 
sonal estate,  words  denoting  a  failure  of  issue,  following  a  "bequest 
to  children,  refer  to  the  objects  of  that  gift.*  It  would  also  seem 
to  be  the  better  opinion  that  where  the  prior  gift  is  expressly  to 
^'  issue"  and  that  word  is  restricted  by  the  context  to  issue  of  a 
particular  class,  or  existing  at  a  particular  time,  the  words  import- 
ing a  failure  of  issue  will  be  referred  to  such  prior  objects.* 


.Thomas  or  of  James,  over,  the  word 
such  was  practically  rejected  and 
Thomas  took  an  estate  tail."  Theobald 
■on  Wills  (2nd  ed.),  537. 

1.  2  Jarman  on  Wills  (5th  Am.  ed.), 
*448;  Roper  on  Legacies,  *i554;  Pley- 
dell  V.  Pleydell,  i  P.  Wras.  (Eng.)  748; 
Maddox  v,.  Staines,  2  P.  Wms.  (Eng.) 
421;  Tucker  t).  Harris,  5  Sim.  (Eng.) 
538;  Malcolm  v.  Taylor,  2  Russ.  &  M. 
(Eng.)  416,  421;  Bradshaw  t/.  Skilbeck, 

2  Bing.,  N.  S.  (Eng.)  182;  Trickey  v. 
Trickey,  3  Myl.  &  K.  (Eng.)  560;  Elli- 
combe  v.  Gompertz,  3  Myl.  &  Cr. 
(Erig.)  127;  Walker  v.  Petchell,  i  C.B. 
^Eng.)  652;  Leming  v.  Sherratt,  2  Hare 
<Eng.)  14;  Minter  v.  Wraith,  13  Sim. 
<Eng.)  52;  Doe  d.  Lyde  v.  Lyde,  i 
Durn.  &  E.  (Eng.)  596;  Salkeld  v. 
Vernon,  i  Ed.  (Eng.)  64;  Vander- 
gught  V,  Blake,  2  Ves.  Jr.  (Eng.)  534; 
Farthing  v.  Allen,  2  Madd.  (Eng.)  310; 
Robinson  v.  Hunt,  4  Beav.  (Eng.)  450; 
Cormack  v.  Copous,  17  Beav.  (Eng.) 
397;  In  re  Wyndham's  Trusts,  L.  R.,  i 
Eq.  290;  In  re  Sander's  Trusts,  L.  R., 
I  Eq.  675;  Bryan  v.  Mansion,  5  De  G. 
&  S.  (Eng.)  737;  Davies  v.  Merceron, 
L.'  R.,  4  Ch.  D.  (Eng.)  182;  35  L.  T., 
N.  S.  701;  Chism  v.  Williams,  29  Mo. 
288.  Compare  Observations  of  Lord 
CoTTENH  AM  in  Ellicombe  v.  Gompertz, 

3  Myl.  &  Cr.  (Eng.)  127;  Turner,  L. 
J.,  Pride  V.  Fooks,  4  Jur.,  N.  S.  (Eng.) 
678;  s.  c,  3  De  G.  &  J.  (Eng.)  252;  4 
D.  M.  G.  (Eng.)  88. 

"  But  where  the  prior  gifts  to  the 
children  are  not  vested,  so  that  there 
may  be  issue  who  may  not  take  under 
them, — for  instance,  children  of  children 
■who  die  before  the  time  of  vesting, — it 
is  less  easy  to  admit  the  referential  con- 
-struction,  and  it  seems  that  without 
some  further  indications  to  be  collected 
from  the  will,  it  will  not  be  adopted. 
Pride  tJ.  Fooks,  3  De  G.&  J.  (Eng.)  252; 
Walker  v.  Mower,  16  B.  365. 

"And  the  same  is  the  case  where  the 
gifts  to  the  children  are  only  to  arise 
upon  a  contingency,  as  for  instance,  if 
the  legatee  marries.  Andree  v.  Ward, 
J  Russ.  (Eng.)  260.  Campbell  v.  Hard- 


ing, 2  R.  &  M.  (Eng.)  390;  2  CI.  &  Fin. 
(Eng.)43i;SBl.  (N.  S.)469. 

"But  if  there  is  anything  to  assist  the 
referential  construction,  it  will  be 
adopted.  Malcolm  v.  Taylor,  2  R.  & 
M.  (Eng.)  416. 

"And  when  there  is  elaborate  pro- 
vision made  for  the  issue  of  children 
dying  before  the  time  of  vesting  and 
born  within  the  limits  of  perpetuity,  a 
gift  over  in  default  of  issue  may  very 
well  be  referred  to  the  prior  limitations. 
Ellicombe  v.  Gompertz,  3  Myl.&  Cr. 
(Eng.)  127;  Trickey  v.  Trickey.  3  M.  & 
K.  (Eng.)  560. 

"The  referential  construction  will  not 
be  adopted  where  the  bequest  is  in  joint 
tenancy  to  A  and  her  children,  with  a 
gift'  over  in  default  of  issue.  In  this  case 
the  whole  is  already  disposed  of, 
Vfhether  children  are  born  or  not,  and 
in  the  absence  of  some  further  indica- 
tion of  intention  there  can  be  no  rea- 
son for  attempting  to  make  the  gift  over 
valid  in  order  to  divest  absolute  interests. 
Fisher  v.  Webster,  14  Eq.  (Eng.)  283." 
Theobald  on  Wills  (2nd  ed.)  539,  540. 

2.  2  Jarman  oii  Wills  (5th  Am.  ed.) 
*45o;  teeming  v.  Sherrat,  6  Jur.  (Eng.) 
663;  Gawler  f.  Cadby,  Jac.  (Eng.)  346, 
348;  Bryan  v.  Mansion,  5  De  G.  &  S. 
(Eng.)  737. 

'  Contra,  Campbell  v.  Harding,  2 
Russ.  &  Mj'l.  (Eng.)  390;  s.  c,  nom. 
Candy  v.  Campbell,  8  Bligh,  N.  S. 
(Eng.)  7g;  Andree  v.  Ward,  i  Russ. 
260.  See  also  K.  Bruce,  V.  C  in  Pye 
V.  Linwood,  6  Jur.  (Eng.)  618;  Bacon, 
V.  C,  in  Fisher  v.  Webster,  L.  R.,  14 
Eq.  (Eng.)  283. 

Testator  gave  certain  pecuniary 
legacies  to  his  daughters  respectively, 
one  half  to  -be  invested  and  secured 
from  the  control  of  any  husband,  the 
interest  to  be  paid  to  them  in  the  mean- 
time and  the  principal  disposed  of  as 
they  should  direct  to  their  issue,  but  in 
case  they  should  die  without  issue,  he 
gave  the  principal  among  the  survivors 
of  his  children  in  equal  shares.  Held, 
that  the  first  bequest  was  limited ,  to  is- 
sue living  at  the  death  of  the  children, 
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and  the  gift  over  on  failure  of  issue  re- 
ferred to  the  same  objects.  Leeming  v. 
Sherratt,  2  Hare  (Eng.)  14. 

Mr.  Jarman  is  of  opinion  that 
Andree  f.  Ward,  i  Russ.  (Eng.)  260, 
by  reason  of  the  strong  tendency  of 
recent  cases  towards  the  referential 
construction,  would  not  now  be  followed 
But  in  AUanson  v.  Clitherow,  i  Ves. 
(Eng.)  24  (an  executory  trust  of  realty), 
the  words  "die  without  issue"  were  held 
nonreferential  under  similar  circum- 
stances. See  Campbell  v.  Harding,  2 
R.  &  M.  (Eng.)  390;  8  Bli.,  N.  S.  (Eng.) 
469;  2  CI.  &  Fin.  (Eng.)  421;  cited  in 
Pye  V.  Linwood,  6  Jur.,  N.  S.  (Eng.) 
618;  Fisher  v.  Webster,  L.  R.,  14  Eq. 
(Eng.)  283. 

•  In  Theobald  on  Wills  these  deci- 
sions are  classed  as  an  exception  to  the 
general  principle  on  the  ground  that  the 
gift  to  the  children  was  contingent. 
Theobald  on  Wills  (2nd  ed.),  534,  540. 

The  general  principle  in  the  text  is 
thus  stated  by  Lord  Cottenham  in 
Ellicombe  v.  Gompertz,  3  Mj'l.  &  Cr. 
(Eng.)  127:  "Provision  is  made  for 
certain  members  of  a  class  answering  a 
particular  description,  and  then  a  gift 
over  is  made  on  failure  of  the  class.  If 
it  be  clear  that  the  whole  of  the  class 
were  not  to  take,  the  gift  over,  though 
made  to  depend  on  the  failure  of  the 
whole  class,  will  be  construed  to  take 
place  upon  the  failure  of  that  descrip- 
tion of  the  class  who  were  to  take:  and, 
on  the  other  hand,  if  it  appeared  that 
all  the  class  were  intended  to  take, 
although  some  only  are  enumerated 
and  the  gift  over  be  upon  the  failure  of 
the  whole  class,  the  court  will  adopt 
■such  a  construction  as  will  extend  the 
benefit,  in  the  best  way  the  law  will 
admit  to  the  whole  class."  .  Hence  held 
that  the  words  "from  and  immediately 
after  the  decease  of  all  the  sons  and 
grandsons  of  A  were  confined  to  such 
sons  and  grandsons  as  were  included  in 
the  preceding  gifts. 

Bequest  to  daughter  A  for  life  and 
after  her  decease  to  her  children  at 
twentv-one;.  and  in  case  any  of  such 
children  should  die  under  twenty-one 
and  have  one  or  more  children  iv/io 
should  survii-e  A,  and  live  to  attain  the 
said  age,  the  last  mentioned  children 
should  be  entitled  to  their  parent's  share; 
provided  that  in  case  any  child  of  A 
should  die  under  twenty-one,  his,  her  or 
their  share,  or  shares,  should  go  to  the 
survivors  of  the  said  children,  and  the 
issue  of  any  deceased  child  or  children 
who  should  marry  and  die  under  the 


said  age;  provided  further  that  if  there 
should  he  no  child  of  A,  or,  there  heing" 
any  such,  no  one  child  living  to  attain 
the  age  of  t-wenty-one  years,  nor  leave 
any  issue  ivho  should  attain  thereto, 
then  over.  Held,  that  the  gift  over 
must  be  intended  to  take  effect  on  the 
failure  of  the  former  gifts;  and  such 
former  gifts  were  confined  to  those 
grandchildren  who  should  survive  the 
daughtei*  and  must  therefore  have 
been  born  in  her  lifetime:  the  gift  over 
was  valid.  Trickey  v.  Trickey,  3  M. 
&  K.  (Eng.)  560. 

Bequest  to  each  of  testator's  two 
daughters  for  life,  and  after  her  death 
unto  and  equally  among  all  and  every 
such  child  and  children  she  might  hap- 
pen to  leave  at  her  decease,  and  in  case 
she  should  die  toithout  issue,  then  to 
such  persons  and  in  such  manner  as  she 
should  by  will  appoint.  The  will  then 
contained  a  gift  of  the  residue  to  tes- 
tator's son.  The  daughter  died  leaving 
grandchildren,  but  no  children  living  at 
her  death.  Held,  that  "die  without 
issue  "  meant  such  issue  as  was  before 
mentioned,  /.  e.,  children  living  at  the 
daughter's  decease,  and  there  being 
none,  the  power  of  appointment  had 
arisen.  Iti  re  Mercedon's  Trusts,  L. 
R.,  4  Ch.  n.  (Eng.)  182. 

See  also  Hillersdon  v.  Lowe,  2  Hare 
(Eng.)  3155;  Cardigan  v.  Curzon,  How. 
L.  R.,  9  Eq.  358. 

When  Failure  of  Issue  Is  Restricted  to 
Failure  at  Ancestor's  Death. — Westwood 
V.  Southey.  "  The  ground  on  which 
the  court  has  used  violence  with  the 
words,  and  interpolated  the  word 
'  such,'  is  this,  that  if  there  were  no  re- 
striction on  the  generality  of  the  words 
'  dying  without  issue,'  the  limitation 
over  would  be  void.  But  where  the 
dying  without  issue  is  either  in  terms, 
or,  by  the  proper  construction,  limited 
to  dying  without  issue  living  at  the 
death,  there  is  no  reason  for  interpret- 
ing the  words  as  meaning  'such  issue  as 
before  mentioned'.  .  .  Such  a  con- 
struction might  in  fact  wholly  defeat 
the  testator's  intention;  for  the  tenant 
for  life  might  have  an  only  child,  who 
might  attain  twenty-one,  marry  and 
have  children,  and  die  before  the  ten- 
ant for  life,  and  then  the  child  and 
issue  of  that  child  would  be  excluded." 
KiNDERSLEY,  V.  C,  in  Westwood  v. 
Southey,  2  Sim.  (Eng.)  N.  S.  192,  202. 
See  also  Walker  v.  Mower,  16  Beav. 
(Eng.)  365;  Madden  v.  Ikin,  2  Dr.  & 
Sm.  (Eng.)  213;  Parker,  V.  C,  in 
Bryan  v.  Mansion,  5  De  G.&  S.  (Eng.) 
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ISSUE. 


When  Referred  to  Prior  Objects. 


b.  As  to  Realty. — Mr.  Jarman,  after  an  elaborate  examination 
of  the  English  authorities,  comes  to  the  coHclusion :  ^  i.  That  the 
words  in  default  of  issue,  or  expressions  of  a  similar  import,  fol- 
lowing a  devise  to  children  in  tail  or  in  fee  simple,  mean  in  de- 
fault of  children?'  This  is  free  from  all  doubt.  2.  That  these 
words  following  a  devise  to  all  the  sons  successively  in  tail  male, 
and  daughters  concurrently  in  tail  general,  are  also  to  be  con^ 
strued  as  signifying  suchjssue,  even  in  the  case  of  an  executory 
trust.^  3.  That  words  devising  over  the  property  on  a  failure  of 
issue  male  following  a  devise  to  the  whole  line  of  sons  succes- 
sively in'  tail  male,  are  also'  referential  to  those  objects ;  *  but  not 
where  such  sons  take  for  life  only,  in  which  case  the  words  in 
question  raise  an  implied  estate  tail  in  the  parent.^  4.  That 
where  there  is  a  prior  devise  to  a  definite  number  of  sons  only  in 
tail  male,  with  a  limitation  over  in  case  of  default  of  issue,  or  is- 
sue male  of  the  parent,  an  estate  tail  will  be  implied  in  the  parent 


737;  In  re  Biron,  i  L.  R.,  Ir.  258. 
But  in  Pride  v.  Fooks,  4  Jur.  N.  S. 
(Eng.)  678,  s.  c,  3  De  G.  &  J.  (Eng.) 
252,  Turner,  L.  J.,  declined  to  ex- 
press any  opinion  upon  Westwood  v. 
Southey.  Mr.  Theobald  considers 
this  principle  applicable  to  devises  of 
realty.     See  §  IV,  2  b,  ». 

1.  2  Jarman  on  Wills  (3rd  Am.  ed.) 
*398,  (5th  Am.  from  4th  Eng.'ed.)  *483. 

2.  Goodright  v.  Dunham,  Doug. 
(Eng.)  764.  See  also  Ginger  d.  White 
V.  White,  Willes  (Eng.)  348,  Malcolm 
V.  Taylor,  2  Russ.  &  Myl.  (Eng.)  416; 
Doe  V.  Selby,  2  B.  &  C.  (Eng.)  926; 
Doe  t;.  Duesbury,  8  M.  &  W.  (Eng.) 
514;  Baker  v.  Tucker,  3  H.  L.  Cas. 
(Eng.)  106;  s.  c,  14  Jur.  (Eng.)  771; 
Smith  Ex.  Int.,  §§  541,  581,  582,  583; 
Daly  V.  I-ioons,  go  Pa.  St.  246;  Law- 
rence V.  Lawrence,  105  Pa.  St.  335,' 
341. 

'■  If,  after  a  prior  devise  to  the  ances- 
tor, the  property  is  devised  to  his  un- 
born sons,  daughters  or  children  and 
their  heirs,  the  words  in  default  of 
issue,  etc.,' of  the  ancestor  will  be  con- 
strued to  refer  simply  to  the  sons, 
daughters  or  children,  instead  of  being 
referred  also  to  their  heirs  and  of  being 
regarded  as  showing  that  the  heirs 
meant  are  heirs  of  the  bodj',  as  they 
would  where  the  propert}'  is  devised  to 
the  ancestor  and  his  heirs,  with  a  de- 
vise over  in  default  of  issue,  without 
any  intermediate  devise  to  the  sons, 
daughters  or  children ;  in  which  case, 
as  has  already  been  shown,  the  word 
heirs  means  heirs  of  the  body.  But  if  the 
object  of  the  intermediate  devise  is  to 
create   a   perpetual   succession   of  life 


estates,  it  will  be  disregarded  and  the 
ancestor  will  take  an  estate  tail  in  pos- 
session."    Smith  Ex.  Int.,  §§  582,  583. 

Where  property  is  devised  to  a  per- 
son and  his  heirs,  with  a  devise  over  if 
he  should  die  without  having  issue,  or, 
having  such  issue,  such  issue  should 
die  under  twenty-one  without  issue,  the 
failure  of  issue  which  is  meant  is  a  fail- 
ure of  issue  of  the  children  of  the  prior 
taker,  at  the  death  of  such  children 
under  age;  so  that  the  failure  of  issue 
is  definite,  and  the  limitation  over  good, 
as  an  executory  devise.  Smith  Ex. 
Int.,  §  1552,  pp.  279,  280.  See  Berg  v. 
Anderson,  22  P.  F.  S.  (Pa.)  87,  91;, 
Nicholson   v.   Settle,  7   P.  F.  S.  (Pa.) 

384,  387-  . 

Mr.  Jarman  is  of  opinion  that  the 
introduction  of  the  word  leaving  would 
not  vary  the  construction,  since  the 
words  "  without  issue  "  and  "  without 
leaving  issue  "  are  indistinguishable  in 
regard  to  their  importing  an  indefinite 
failure  of  issue  in  reference  to  reil 
estate.  2  Jarman  on  Wills  (5th  Am. 
ed.)  *462. 

3.  Blackborn   v.    Edgley,    i    P.    W. 
(Eng.)    600;    Morse   v.    Marquess     of" 
Ormonde,  5    Madd.    (Eng.)   99;  s.  c,  i 
Russ.  382;    Peyton  v.  Lambert,  8  Ir. 
Com.  L.  Rep.  485. 

4.  Bamfield  v.  Popham,  i  P.  W.. 
(Eng.)  54,  760;  I  Eq.  Cas.  Ab.  (Eng.) 
183;  2  Vern.  (Eng.)  427,  449. 

5.  2  Jarman  on  Wills  (3rd  ed.)  *398;. 
Wright  V.  Leigh,  15  Ves.  (Eng.)  464., 
Later  cases  establish  that  the  estate- 
tail  in  the  parent  is  subject  to  the 
children's  life  estate.  .  Theobald  on 
Wills     (2nd    ed.)    539;    2  Jarman    on 
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in  order  to  give  a  chance  of  succession  to  the  other  sons.*  5. 
That  in  the  case  of  executory  trusts,  words  importing  a  dying 
without  issue,  following  a  devise  to  the  first  and  other  sons  of  a 
particular  marriage  in  tail  male,  authorize  the  insertion  of  a  lirrii- 
tation  to  the  parent  in  tail  general  in  remainder  expectant  on 
those  estates.*  6.  That  such  words  (whether  they  refer  to  issue 
or  issue  male)  succeeding  a  devise  to  the  eldest  son  in  tail  are 
not  referable  to  such  son  exclusively,  but  create  in  the  parent  an 
implied  estate  tail,^  in  remainder  expectant  on  the  estate  tail  of 
the  son  ;*  and  which  rule  also,  it  seems,  applies  where  the  chil- 
dren take  estates  tail.'^  7.  That  the  circumstance  of  the  preced- 
ing devise  to  children,  etc.,  being  subject  to  a  contingency,  is 
rather  unfavorable  to  the  constructioi]  which  reads  words  import- 
ing a  failure  of  issue  to  refer  to  a  failure  of  the  objects  of  such 
preceding  limitation.® 


Wills  (5th  Am.  ed.)  *4S3;  T>oev.  Gallini, 

3  A.  &  E.  (Eng.)  340;  Parr  v.  Swindels, 

4  Russ.  (Eng.)  283,  Lord  Kingsdown, 
in  Towns  v.  Wentworth,  11  Moo.  P.  C. 
C.  m6. 

1.  Langley  v.  Baldwin,  1  P.  W. 
(Eng.)  759;  I  Ves.  Sr.  (Eng.)  26;  Atty. 
Gen.  V.  Sutton,  i  P.  W.  (Eng.)  754; 
s.  i;.,  in  Dom.  Proc.  (Eng.)  3  B.  P.  C. 
Toml.'(Eng.)  75. 

2.  AUanson  v.  Clitherow,  i  Ves.  Sr. 
(Eng.)  24. 

3.  Stanley  v.  Lennard,  i  Ed.  (Eng.)  . 
87;  Key   V.   Key,  4   De  G.   M.   &   G. 
(Eng.)  73.     This  rule  applies  whether 
the  eldest  son  takes  for  life  or  in  tail.    2 
Jarman  on  Wills  (5th  Am.  ed.)  *483. 

4.  Doe  d.  Bean  v.  Halley,  8  Durn.  & 
E.  (Eng.)  5.  So  where  the  eldest  son 
takes  for  life  only.  2  Jarman  on  Wills 
(5th  Am.  ed.)  *4"83. 

5.  Doe  V.  Gallini,  5  Br.  &  Ad.  (Eng.) 
621;  3  Ad.  &  E.  (Eng.)  340. 

6.  Doe  V.  Lucraft,  i  M.  &  Scott 
(Eng.)  573;  Franks  t.  Price,  6  Scott 
(Eng.)  710;  s.  c,  5  Bing.  N.  C.  (Eng.) 
37;  3  Beav.  (Eng.)  182;  Alexander  v. 
Alexander,  16  C.  B.  (Eng.)  59;  Doe  v. 
Gallini,  3  Br.  &  Ad.  (Eng.)  621;  3  A. 
&  E.  (Eng.)  340.  See  Lord  Cran- 
WORTH,  in  Jenkins  v.  Hughes,  8  H.  L. 
Cas  (Eng.)  593. 

The  following  classification  of  cases 
has  also  been  suggested : 

"i.  If  the  devise  is  to  A  for  life,  then 
to  his  children,  so  that  they  take  vested 
estates  in  fee  or  tail,  and  in  default  of 
issue  of  A,  over,  issue  means  the  issue 
before  mentioned,  and  A's  estate  will 
not  be  enlarged.  Foster  v.  Haves,  2  E. 
&  B.  (Eng.)  27;  s.  c,  4  E.  &  B'.  (Eng.) 
717;  Towns  V.  Wentworth,  11  Moo.  P. 
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C.  (Eng.)  526;  Smyth  v.  Power,  Ir. 
Rep.,  10  Eq.  192. 

"And  this  is  the  case  though  the 
children  included  under  the  prior  limi- 
tations may  be  sons  only,  and  not 
daughters,  and  though  the  prior  estates 
may  be  fh  'ail  male.  Turk  v.  French- 
man, 2  Dyer  (Eng.)  171;  Baker  v. 
Tucker,  11  Ir.  Eq.  104;  s.  c,  3  H.  L. 
Cas.  106. 

"^utsre  whether  it  makes  any  differ- 
ence in  the  construction  of  the  gift 
over  in  default  of  issue  that  the  ances- 
tor, has  children  living  at  the  date  of 
the  devise.  See  Doe  d.  Todd  v.  Tues- 
bury,  8  M.  &  W.  (Eng.)  514,  com- 
mented on  in  Foster  v.  Hayes,  4  E.  & 
B.  (Eng.)  «730  (E.  C.  L.  R.,  vol.  82). 

"2.  If  however,  the  prior  limitations 
include  less  than  the  whole  number  of 
sons  the  referential  construction  will 
not  be  adopted.  Langley  v.  Baldwin,  i 
Eq.  Ab.  (Eng.)  1S5,  pi.  29,  cit.  i  P.  W. 
(Eng.)  759;  Atty.  Gen.  t.  Sutton,  i  P. 
W.  (Eng.)  753;  s  c,  3  B.  P.  C.  (Eng.) 
75;  Stanley  v.  Lennard,  Amb.  (Eng.) 
355;  I  Ed.  (Eng.)  87;  Key  v.  Key,  4 
De  G.  M.  &  G.  (Eng.)  173. 

"The  referential  construction  is,  how- 
ever, more  readily  adopted  where  the 
limitations  are  to  some  of  the  issue  at 
twenty-one,  and  there  is  a  gift  over  in 
default  of  issue  who  attain  twenty-one. 
Sanders  v.  Ashford,  28  Beav.  (Eng.) 
6r9. 

"3.  If  the  failure  of  issue  is  restricted 
to  a  failure  at  the  death  of  the  paren*, 
the  reierential  construction  will  not  be 
adopted,  as  it  might  have  the  effect  of 
divesting  the  interests  of  children  who 
had  dieii  before  the  tenant  for  life  leav- 
ing children.     Westwood   v.    Southey. 
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Devise  of  Reversiojt.—VJh&re.  a  testator,  having  a  reversion  in 
fee  expectant  on  estates  tail  in  the  sons  or  other  partial  issue  of 
some  person  other  than  the  testator  himself,  devises  the  estates  in 
the  event  of  that  person  dying  'without  issue,  the  question  arises 
whether  these  words  refer  to  the  determination  of  the  subsisting 
estates,  so  that  the  testator  shall  be  considered  as  devising  his 
reversion,  or  to  an  indefinite  failure  of  issue,  rendering  the  limita- 
tion over  void   for  remoteness.^     In  such  cases  it   appears  to  be 


2  Sim.  (Eng.)  N.  S.  192;  Ex  parte 
Hooper,  i  Dr.  (Eng.)  264;  Re  Tookey's 
Trust,  21  L.  J.,  Ch.  402;  In  re  Biron,  i 
L.  R.  Ir.  258. 

"4.  If  the  gift  is  to  A  for  life,  tli^n  to 
such  issue  as  he  should  appoint  by  will, 
and  if  A  dies  without  issue  over,  issue 
in  the  gift  over  is  held  to  refer  to  the 
issue  before  mentioned;  that  is  to  say, 
issue  living  at  the  death  of  A.  Target 
V.  Gaunt,  i  P.  W.  (Eng.)  432;  Hockley 
V.  Mawbey,  i  Ves.  Jr.  (Eng.)  143;  s.  c,  3 
B.  C.  C.  (Eng.)  82;  Leeming  v.  Sher- 
ratt,  2  Ha.  (Eng.)  14;  Hanan  v'.  Drew, 
10  Ir.  Eq.  333;  Eastwood  v.  Airson,  L. 
R.,4  Ex.  (Eng.)  141.  • 

"5.  When  the  limitations  to  issue  are 
contingent  upon  attaining  a  certain  age, 
it  seems  the  referential  construction 
would  not  be  adopted.  Doe  d.  Rew  v. 
Lucraft,  M.  &  Sc.  (Eng.)  573;  s.  c,  S 
Bing.  (Eng.)  386;  Franks  v.  Price,  6 
Scott  (Eng.)  710;  s.  c,  5  Bing.  N.  ,C. 
(Eng.)  37;  3  Beav.  (Eng.)  182. 

"6.  In  wills,  before  the  Wills  act, 
where  the  devise  to  children  is  witljout 
words  of  limitation,  so  that  they  only 
take  estates  for  life,  the  referential  con- 
struction will  not  be  adopted,  but  the 
parent  will  take  an  estate  tail  in  re- 
mainder after  the  life  estates.  Parr  v. 
Swindels,  4  Russ.  (Eng.)  283;  Bennett 
V.  Lowe,  5  M.  &  Pay  (Eng.)  485;  7 
Bing.  535,  is  not  inconsistent  with  this 
rule,  since  the  gift  over  was  not  upon  an 
indefinite  failure  of  issue.  And  Wright 
V.  Leigh,  15  Ves.  (Eng.)  564,  which  con- 
flicts with  the  latter  branch  of  this  rule, 
would  probably  not  now  be  followed." 

The  principle  of  this  classification  is 
that  where  the  intention  is  to  benefit  all 
the  issue,  notwithstanding  the  incom- 
plete enumeration  of  them  under  the 
special  limitation,  the  gift  over  in  de- 
fault of  issue  will  give  the  parent  an  es- 
tate tail,  but  where  the  issue  intended  to 
be  benefited  are  sufficiently  indicated 
by  the  special  limitations,  the  failure  of 
issue  will  be  construed  to  mean  such 
issue  as  before  mentioned.  Theobald 
on  Wills  (2nd  ed.)  538. 


No  classification  upon  the  subject 
should  be  accepted  without  great  cau- 
tion. In  Key  v.  Key,  4  De  G.  M.  &  G. 
(Eng.)  73,  88,  Turner,  L.  J.,  says:  "It 
is  obvious  no  general  rule  can  be  laid 
down  upon  a  subject  on  which  the  testa- 
tor's intention,  expressed  by  the  will, 
must,  in  each  case,  be  the  only  guide." 
This  view,  if  adopted,  would  relegate 
the  whole  question  to  the  individual 
discretion  of  the  presiding  judge.  All 
that  need  be  said  on  the  subject  is  that 
the  above  classifications  have  been  sug- 
gested, and  would  seem  to  be  sustained 
in  the  main  by  the  authorities,  and  hi 
the  absence  of  a  contrary  intent  appear- 
ing in  the  instrument, would  probably  be 
followed  by  the  courts,  when  applica- 
ble. 

1.  2  Jarman  on  Wills  (^th  Am. 
ed.)  *489;  Theobald  on  Wills  (2nd  ed.) 
•5461  S47;  Sugd.  Law  of  Prop.  *35i 
(Law  Lib.,  vol.  64;  Eno  v.  Eno,  6 
Hare  (Eng.)  171.  See  Shadwell,  V. 
C,  in  Egerton  11.  Jones,  3  Sim.  (Eng.) 
409;  Jones  V.  Morgan,  Butl.  Fea.  App. 
(Eng.)  578;  s.  c,  3  B.  P.  C.  (Toml.  ed.) 
322;  Trafford  v.  Boehm,  3  Atk.  (Eng.) 
442;  Lytton  V.  Lytton,  4  Bro.  C.  C. 
(Eng.)  441. 

"If  the  event  upon  which  the  rever- 
sion is  expressed  to  be  devised  is  larger 
than  and  includes  the  event  upon  which 
it  comes  into  possession,  the  devise  will 
be  good  if  in  effect  the  two  events 
are  the  same,  and  the  intention  is  merely 
to  devise  the  reversion.  If,  for  instance, 
the  reversion  falls  into  possession '  on 
failure  of  issue  by  a  particular  wife  of 
the  testator,  and  the  testator  devised  it 
upon  a  general  failure  of  issue,  the  de- 
vise is  good,  as  the  birth  of  issue  by  a 
second  marriage  would  revoke  the  will. 
Jones  V.  Morgan,  Fearne  C.  R.  App. 
577;  3  B.  C.  C.  (Eng.)  322;  Lytton  v. 
Lytton,  4  Bro.  C.  C.  (Eng.)  441. . 

In  the  same  way  if  the  testator  re- 
cites that  he  is  entitled  to  the  reversion 
of  certain  estates  on  the  death  of  a  son 
without  issue  generally,  and  then  de- 
vises the  reversion  on  failure  of  such 
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a  sound  rule  of  construction  that  whenever  it  may  oe  collected 
from  the  general  context  of  the  will  that  it  is  the  testator's  in- 
tention to  dispose  of  his  reversionary  interest  expectant  on  the 
subsisting  estates  tail,  such  intended  disposition  will  not  be  de- 
feated by  his  neglect  to  adapt  his  language  with  precision  to  the 
events  upon  which  the  reversion  will  fall  into  possession. 

V.  Dying  Withodx  Issue — Definite  and  Indefinite  Failuee  of 
Issue  * — 1.  General  Rule. — In  the  absence  of  express  legislation, 
words  referring  to  the  death  of  a  person  without  issue,  whether 
the  terms  be  '■'■  if  he  die  without  issue,"  "if  he  have  fio  issue,"  or 
"for  want"  or  "in  default  of"  issue,  unexplained  by  the  context, 
are  construed  to  mean  a  general  indefinite  failure  of  issue  ;  i.  e., 
a  failure  at  the  death  or  at  any  time  afterwards.*     The  rule  ap- 


issue,  the  devise  is  good,  the  intention 
being  clear  to  devise  the  reversion. 
Lewis  V.  Templar,  33  Beav.  (Eng.)  625; 
Theobald  on  Wills  (2nd  ed.)  547. 

On  the  other  hand,  it  has  been  held 
that  where  a  testator,  Avho  has  the  re- 
version in  fee  by  settlement,  expectant 
on  estates  in  tail  male  in  his  sons,  and 
estates  in  tail  general  in  his  daughters, 
devises  the  estate  in  default  of  issue 
generally,  the  words  "in  default  of 
issue"  will  not  be  referred  to  the  issue 
who  take  under  the  settlement,  so  that 
the  testator  shall  be  considered  as  de- 
vising his  reversion,  but  will  be  con- 
strued in  their  indefinite  sense,  although 
thereby  the  limitations  in  the  will  are 
rendered  void  from  remoteness.  Lanes- 
borough  V.  Fox,  Cas.  temp.  Talb. 
(Eng.)  262;  Bankes  T'.  Holme,  I  Russ. 
(Eng.)  394,  n.\  Bristow  v.  Boothby,  2 
Sim.  &  Stu.  (Eng.)  465. 

Mr.  Prior  is  of  opinion  that  this  view 
is  the  more  correct.  Prior  on  Issue,  §§ 
230,231;  2  Jarman  on  Wills  (5th  Am. 
ed.)  *4go.  But  Mr.  Jarman  clearly 
shows  that  the  decision  in  Lanesborough 
V.  Fox,  Cas.  tftmp.  Talb.  262,  may  be 
referred  to  the  fact  that  the  testator  had 
.made  the  limitation  over  dependent 
upon  failure  of  issue  of  the  third  per- 
son and  also  "for  want  of  heirs  male" 
of  his  own  body,  and  that  therefore 
unless  the  words  could  be  held  to  refer  to 
issue  living  at  the  decease  of  the  testa- 
lor  (§  5, 17),  which  could  not  have  been 
done  without  difficulty,  as  the  testator 
had  a  son  living,  the  devise  was  void. 

In  Morse  v.  Lord  Ormonde,  i  Russ. 
(Eng )  406,  Lord  Eldon  spoke  of 
Bankes  v.  Holme  as  a  "\ery  strong 
decision,"  and  it  cannot  be  reconciled 
■with  Jones  v.  Morgan,  3  Brown  P.  C. 
(Toml.  ed.)  323. 

But  in  Bristow  v.  Boothb}-,  2   Sim.  & 


St  (Eng.)  465,  under  a  limitation  by 
marriage  settlement  to  the  husband 
and  wife  for  life,  remainder  to  the  sons 
in  tail  male,  remainder  to  the 
daughters  in  tail  general,  with  a  power 
to  charge  the  estates  in  case  all  the 
children  of  the  marriage  died  without 
issue,  the  court  refused  to  confine  the 
latter  expression  to  the  issue  who  were 
comprised  in  the  limitations  of  the  es- 
tate and  held  the  pow>er  void.  This 
case,  therefore,  sustains  Mr.  Prior's 
position,  unless  the  principle  upon  which 
it  was  decided  is  to  be  shaken  by  Lord 
Eldon's  criticism  of  the  analogous 
caseof  Bankes  t'.  Holme,  iRuss.  394, ». 

1,  "A  definite  failure  of  issue  is  where' 
a  precise  time  is  fixed  bj'  the  will  for 
the  failure  to  occur,  as  in  the  case  of  a 
devise  to  A,  but  if  he  dies  without  law- 
ful issue  living  at  the  time  of  his  death, 
then  over  to  B ;  an  indefinite  failure  of 
issue  means  a  failure  whenever  it  shall 
happen  sooner  or  latter,  without  any 
fixed  period  within  which  it  must  hap- 
pen— the  time  when  the  issue  of  the  first 
taker  shall  become  extinct."  Wood- 
ward, J.,  in  Vaughan  v.  Dickes,  8 
Harr.  (Pa.)  509,  513. 

2.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*498;  Hawkins  on  Wills  *205;  Theo- 
bale  on  Wills  (2nd  ed.)  541;  Everest  v. 
Cell,  I  Ves.  Jr.  (Eng.)  286;  Chandless 
z'.  Price,  3  Ves.  Jr.  (Eng.)  99;  Rawlins 
V.  Goldfrap,  5  Ves.  Jr.  (Eng.)  440; 
Crooke  v.  De  Vandes,  9  Ves.  Jr.  (Eng.) 
197;  Boehm  v.  Clarke,  9  Ves.  Jr. 
(Eng.)  580;  Barlow  v.  Salter,  17  Ves. 
Jr.  (Eng.)  479;  Donnt;.  Penny,  i  Mer. 
(Eng.)  20;  Doe  v.  Richard  Owens,  i  B. 
&  Ad.  (Eng.)  318;  Crane  v.  George 
Roch,  7  Bing.  (Eng.)  226;  Lepine  v. 
Ferard,  2  R.  &  My.  (Eng.)  378;  Camp- 
bell V.  Harding,  2  R.  &  My.  (Eng.)  390; 
Burley  v.  Evelyn,  16  Sim.  (Eng.)  290; 
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Caulfield  v.  Maguire,  2  Jo.  &  Lat.  ( Eng. ) 
176;  Fisher  v.  Webster,  L.  R.,  14  Eq. 
(Eng.)  283;  Lees'  Case,  i  Leon.  (Eng.) 
285. 

To  ascertain  the  intention  everj  part 
of  the  will  may  be  examined.  Lucas  v. 
Duffield,  6  Gratt.  (Va.)  456. 

In  the  middle  States  the  rule  has  been 
followed  and  recognized  in  Williamson 
W.Daniel,  12  Wheat.  (U.  S.)  568;  Park- 
man  V.  Bowdoin,  i  Sumn.  (U.  S.)  359; 
Lillibridge  II.  Adie,  i  Mason(U.  S.)  224; 
Osborne  v.  Shrieve,  3  Mason  (U.  S.) 
391;  Pinckney  v.  Pinckney,  i  Bradf. 
(N.  Y.)  269,  274;  Tator  v.  Tator,  4 
Barb.  (N.  Y.)  431;  Ferris  v.  Gibson,  4 
Edw.  (N.  Y.)  707:  Conklin  -v.  Conklin, 
3  Sandf.  Ch.  (N.'  Y.)  64;  Jackson  v. 
Billinger,  18  Johns.  (J^.  Y.)  36S;  Miller 
V.  Macomb,  26  Wend.  (N.  Y.)  229; 
Coe  V.  De  Witt,  22  Hun  (N.  Y.)' 428; 
Guernsey  v.  Guernsey,  36  N.  Y.  267; 
271;  Haynes  w.  Witmer,  2  Yeates  (Pa.) 
400;  Amelong  v.  Dorneyer,  16  Ser.  & 
R.  (Pa.)  323;  Heflfner  v.  Knopper,  6 
Watts  (Pa.)  18;  Eichelberger  -v.  Bar- 
nitz,  9  Watts  (Pa.)  447;  George  v.  Mor- 
gan, 16  Pa.  St.  95;  Vaughn  v.  Dickes, 
20  Pa.  St.  509;  Wynn  v.  Story,  38  Pa. 
St.  166;  Covert  V.  Robinson,  46  Pa.  St. 
274;  Allen  V.  Henderson,  49  Pa.  St. 
333;  Mengel's  Appeal,  61  Pa.  St.  248; 
Gast  V.  Baer,  62  Pa.  St.  37;  Kleppner  v. 
Laverty,  70  Pa.  St.  70;  Greenawalt  v. 
Greenawalt,  71  Pa.  St.  483;  Ingersoll's 
Appeal,  86  Pa.  St.  240;  Riggs  v.  Sally, 
15  Me.  408;  Fisk  V.  Keene,  35  Me.  349; 
Hall  V.  Chaffee,  14  N.  H.  2ig;,Ladd  v. 
Har\^ey,  21  N.  H.  514,  526;  Pinkham  -v, 
Blair,  57  N.  H.  227;  Brattleboro  v. 
Mead,  43  Vt.  556;  Nightingale  v.  Bur- 
rell,  15  Pick.  (Mass.)  104;  Hall  v.  Priest, 

6  Gray  (Mass.)  18;,  Allen  v.  Trustees 
etc.,  102  Mass.  263,  264,    Dart  v.   Dart, 

7  Conn.  251;  Burrough  v.  Foster,  6  R. 
I.  534:  Arnold  v.  Brown,  7  R.  I.  188; 
Hull  t<.  Eddy,  14  N.  J.  L.  169;  Rowe's 
Exrs.  V.  White,  16  N.  J.  Eq.  411;  84 
Am.  Dec.  169;  Den  v.  Small,  Spencer, 
(N.  J.)  151;  Moore  v.  Rake,  2  Dutch. 
(N.  J.)  574;  Condict  v.  King,  2  Beas. 
(N-J-)  37S;  Hollett  V.  Pope,  3  Harr. 
(Del.)  542;  Davis  v.  Abbott,  3  Ired. 
(N.  Car.)  137;  Newton  v.  Griffith,  i 
Harr.  &  G.  (Md.)  iii;  Torrance  v. 
Torrance,  4  Md.  11 ;  Jackson  v.  Dashiel, 
3  Md.  Ch.  257;  Huxford  v.  Milligan,  5 
Md.  542;  Dickson  t».  Satterfield,  53  Md. 
317;  Tinsley  v.  Jones,  13  Gratt.  (Va.) 
289;  Thomason  v.  Andersons,  4  Leigh 
(Va.)  118;  Williamson  v.  Ledbetter,  2 
Munf.  (Va!)  i;2i;  Sj'dnorsf.  Sydnors,  2 
Muiif.   (Va.)'  263;    Carter   v.   Tyler,  i 


Call  (Va.)  163;  Hill  v.  Burrow,  3  Call 
(Va.)  342;  Norton  v.  Fripp,  i  Speers 
(S.  Car.)  250;  Cox  v.  Buck,  5  Rich.  (S. 
Car.)  604;  Presley  v.  Davis,  7  Rich.  (S. 
Car.)  105;  McCorkle  v.  Black,  7  Rich. 
(S.  Car.)  407;  Lyons  v.  Walker,  8  Rich. 
(S.  Car.)  307;  Currj'  v.  Sims,  11  Rich. 
(S.  Car.)  489;  Cruger  v.  Hayward,  2 
Dessaus.  (S.  Car.)  94;  Mazyck  v. 
Vanderhurst,  i  Bailey  Eq.  (S.  Car.)  48; 
Postelli;.  Postell,  i  Bailey  Eq.  (S.  Car.) 
390;  Mangum  v.  Piester,  16  S.  Car.  316, 
Rice  V.  Satterwhite,  i  Dev.  &  Bat.  Eq. 
(N.  Car.)  69;  Bailey  v.  Davis,  2  Hawks 
(N.  Car.)  108;  Matthews  v.  Daniels,  i 
Murph.  (N.  Car.)  42;  Brantly  f. 
W-hitaker,  5  Ired.  L.  (N.  Car.)"  225; 
Moye  V.  Moye,  5  Jones  Eq.  (N.  Car.) 
359;  Lillibridge  v.  Ross,  31  Ga.  730; 
Moody  V.  Walker,  3  Ark.  198;  Robin- 
son z'.  BLishop,  23  Ark.  378;  Watkins  v. 
Quarles,  23  Ark.  179;  Bramlet  v.  Bates, 
I  Sneed  (Tenn.)  554;  Randolph  v. 
Wendell.  3  Sneed  (Tenn.)  647;  Bow- 
man V.  Tucker,  3  Humph.  (Tenn.)  650; 
Kirk  V.  Ferguson,  6  Coldw.  (Tenn.) 
479;  Randolph  v.  Wendell,  4  Sneed 
(Tenn.)  646;  Chism  v.  Williams,  29  Mo. 
288;  Voris  V.  Sloan,  68  111.  588. 

In  Kentucky  and  Ohio  the  rule  has 
been  rejected  and  the  words  "die  with- 
out issue,"  or  "without  leaving  issue," 
or  "heirs  of  the  body,"  "die  withouf 
children,"  or  other  words  of  similar  im- 
port, are  to  be  interpreted,  according  to 
their  plain,  popular  and  natural  mean- 
ing, as  referring  to  the  time  of  the  per- 
son's death,  unless  the  contrary  inten- 
tion is  plainly  expressed  in  the  will  or 
is  necessary  to  carry  out  its  undoubted  • 
purposes.  Swan,  J.,  in  Parish  v.  Fer- 
ris, 6  Ohio  St.  563,  578;  Niles  -v.  Gray, 
12  Ohio  St.  320;  Collins  v.  Collins,  40 
Ohio  St.  355;  Daniel  v.  Thompson,  14 
B.  Mon.  (Ky.)  533;  Sale  v.  Crutcbfield, 
8  Bush  (K3'.)  636;  See  also  Birney  v. 
Richardson,  5  Dana  (K^.)  424.' 

In  CoHnecttcui,  such  expressions 
have  the  effect  of  enlarging  an  estate' 
for  life  or  an  indefinite  devise  to  a  fee 
tail,  which  is  in  that  state  an  estate  for 
life  in  the  first  donee,  with  remainder  in 
fee  to  his  issue  living  at  his  death;  but  a 
devise  to  A  and  his  heirs,  and  in  cas.e 
A  die  without  "issue,"  or  "children  or 
their  legal  representatives,"  over,  is  m 
the  first  instance  an  estate  in  fee  simple 
in  A,  defeasible  upon  the  event  of  his 
dying  without  issue,  children  or  their 
legal  representatives,  living  at  the  time 
of  his  death;  but  ijpon  his  subsequent 
marriage  and  the  birth  of  a  child  the 
estate  becomes  at  once  absolute  alien- 
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plies  both  to  real  and  personal  property,^  with  this  distinction, 
that  in  the  case  of  personalty,  words  prima  facie  importing  an 
indefinite  failure  of  issue  yield  more  readily  to  expressions  and 
circumstances  in  the  will  tending  to  restrict  them  to  the  sense  to 
dying  without  issue  living  at  the  death?' 


able  and  indefeasible.  Hudson  v. 
Wadsworth,  S  Conn.  358;  Bullock  v. 
Seymour,  33  Conn.2S9.  But  see  Clarke 
V.  Terry,  34  Conn.  -176. 

Compare  Holmes  v.  Williams,  i  Root 
(Conn.)  335;  I  Am.  Dec.  49,  Williams 
V.  Dickerson,  2  Root  (Conn.)  191;  i 
Am.  Dec.  66. 

This  construction  is  analogous  to 
that  placed  upon  a  conditional  fee  at 
common  law  before  the  statute  De  Do- 
ttts,  13  Edw.  I. 

As  to  the  effect  of  the  statute  abolish- 
ing estates  tail  upon  the  practical  appli- 
cation of  the  rule,  see  Dennett  v. 
Dennett,  43  N.  H.  499,  501;  Moore  v. 
Moore,  12  B.  Mon.  (Ky.)  651,  660; 
Swan,  J.,  in  Parish  v.  Ferris,  6  Ohio 
St.  563,  578. 

See  also  Doe  v.  Allaire,  Spencer 
(N.J.)  6,  27;  Morehouse ,  ly.  Cotheal,  2 
Zab.  (N.  J.)  430;  Blair  v.  Vanblarcum, 
71  111.  290;  .Eaton  V.  Shaw.  18  N.  H. 
321;  Gopdellf.  Hibbard,  32  Mich.  47. 

In  Georgia  the  tendency  is  to  reject 
the  rule  and  lay  hold  of  slight  circum 
stances  to  exclude  its  operation.  Harris 
V.  Smith,  16  Ga,  548,  Griswold  v.  Gr^er, 
18  Ga.  550;  Sheftall  v.  Roe,  30  Ga.  453; 
Lillibridge  v.  Ross,  31    Ga.  730,  735. 

As  to  effect  of  special  statutes,  see 
fost. 

'  1.  Hawkins  on  Wills,  *2o6;  2  Jarman 
on  Wills  (5th  Am.  ed.)  *498;  Beauclerk 
V.  Dernier,  2  Atk.  (Eng.)  313;  Candy 
V.  Campbell,  2  CI.  &  F.  (Eng.)  421.  See 
Moody  V.  Walker,  3  Ark.  147;  Ran- 
dolph V.  Wendel,  4  Sneed  (Tenn.)  647; 
Usitton  V.  Usitton,  3  Md.  Ch.  36; 
Davidge  v.  Chaney,  4  Har.  &  M.  (Md.) 
393;  McGraw  v.  Davenport,  6  Port. 
(Ala.)  319;  Cox  V.  Buck,  5  Rich.  (S. 
Car.)  604;  Chism  v.  Williams,  29  Mo. 
299;  Hall  V.  Priest,  6  Gray  (Mass.)  22; 
Moffatt  w.  Strong,  10  Johns.  (N.  Y.)'i4, 
Condict  V.  King,  2  Beas.  (N.J.)  375; 
Fairchild  v.  Crane,  2  Beas.  (N.  J.)  105. 

In  Pennsylvania,  it  was  said  in 
Eachus's  Appeal,  91  Pa.  St.  105,  108, 
that  in  gifts  of  personalty  the  phrase 
"die  without  issue"  meant  die  without 
issue  living  at  the  death  of  the  person 
the  failure  of  whose  issue  is  spoken  of. 
This  position  is  said  to  be  founded  upon 
the  English  decisions  before  the  statute 


I  Vict.,  ch.  26,  §  29,  and  Still  v.  Spear, 
3  Grant  (Pa.)  306.  Thus  broadly  stated 
it  is  submitted  that  it  cannot  be  sus- 
tained. The  English  decisions  above 
cited  support  the  text.  In  Still  v. 
Spear  the  words  were  "without  leaving 
issue."  Smith's  Appeal,  23  Pa.  St.  9; 
Pott's  Appeal,  30  Pa.  St.  168,  and  Men- 
gel's  Appeal  61  Pa.  St.  248,  which 
were  not  cited,  sustain  the  text. 

"There  is  perhaps  no  case  in  which 
the  limitation  over  of  personal  estate, 
after  an  indefinite  dying  without  issue, 
whether  the  first  limitation  were  indefi- 
nite or  expressly  for  lite,  has  ex  vi  ter- 
mini been  confined  to  a  dying  without 
issue  at  the  time  of  the  death,  but  the 
courts  have  seized  with  avidity  on  any 
circumstance,  however  trivial,  denoting 
•  an  intent  to  fix  the  contingency  at  that 
period  "  Gibson,  C.  J.,  m  Seibert  v. 
Butz,  9  Watts  (Pa.)  494.  See  Eichel- 
berger  v  Barnitz,  17  S  &  R.  (Pa.) 
293,  29s;  IngersoU's  Appeal,  86  Pa.  St. 
246;    Snyder's   Appeal,  95   Pa.  St.  174, 

183. 
2.  2  Jarman  on  Wills   (5th  Am.  ed.) 

"The  rule  {i.  e.  above  distinction] 
may  have  been  arrived  at  in  the  case  of 
personal  estate  from  the  circumstance 
that  It  is  not  necessary  to  construe 
limitations  over -to  be  remainders;  and 
unless  some  period  is  limited,  the  appa  ' 
rent  intention  of  the  testator  will  be 
entirely  defeated  in  the  event  of  the 
legatee  not  leaving  any  issue  living  at 
his  death;  whereas,  in  the  case  of  real 
estate,  the  limitation,  if  construed  as  a 
remainder,  would  not  fail  altogether, 
but  would  take  effect  upon  the  determi- 
nation of  the  estate,  the  e  being  nothing, 
to  prevent  this  in  the  rule  against  per- 
petuity, and  the  construction  being 
assisted  by  the  rule  that  in  such  cases 
the  limitation  must  be  construed  as  a 
remainder,  if  possible,  instead  of  an 
executory  devise  "  Page  Wood,  V 
C,  in  Parker  v.  Birks,  i  K.  &  J.  (Eng.) 
160,  163.       ' 

"In  relation  to  executory  bequests 
of  personal  estates,  these  words  may  be 
restricted  to  mean  a  dying  without  issue 
living  at  the  death  of  the  party,  by  any 
clause   or  circumstance  in  the  will  that 
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3,  Without  Having  Issue — Before  He  Has  Any  Issue — Without  Chil- 
dren— Issue  Alive,  Surviving,  or.  Who  Shall  Attain  Twenty-one, — The 

words  "if  he  die  without  leaving  issue,"*  or  "before  he  has  any 
issue,"  ^  or  "  without  children  "  (where  the  context  shows  that 
the    word    children    is    used   in  the  sense    of  issue)  *   import   an 


can  indicate  or  imply  such  intention 
in  the  testator;  and  in  order  to  support 
the  limitation  over,  if  they  can,  courts 
generalh'  incline  to  lay  hold  on  any 
expression  or  circumstance  in  the  will 
that  seems  to  afford  a  ground  for  such 
consti-uction."  Buchanan,  C.  J.,  in 
Biscoe  V.  Biscoe,  6  Gill  &  J.  (Md.)  232, 

237- 

See  also  Woodland  v.  Wallis,  6  Md. 
151;  Buddf.  State,  22  Md.48;  Wallis f. 
Woodland,  32  Md.  101;  Clogett  v. 
Worthington,  3  Gill  (Md.)  83;  Edelen 
V.  Middleton,  9  Gill  (Md.)  161 ;  Davidge 
V.  Chaney,  4  H.  &M.  (Md.)  393;  Usit- 
ton  -v.  Usitton,  3  Md.  Ch.  36;  Allender 
V.  Sussan,  33  Md.  11;  Morehouse  v. 
Cotheal, ,2  Zab.  (N.J.)  430,;  Brummet-?'. 
Barber,  2  Hill  (S.  Car.)  543,551;  De 
Treville  v.  Ellis,  i  Bailey  Eq.  (S.  Car.) 
40;  Cudworth  V.  Thompson,  3  Dessaus. 
(S.  Car.)  256;  Clifton  v.  Haig,  4,  Des- 
saus. (S.  Car.)  330;  Porter  t).  Ross,  2 
Jones  Eq.  (N.  Car.)  196. 

In  North  Carolina,  since  the  act  of 
17S4,  abolishing  entails,  executory  limi- 
tations of  land  and  chattels  are  to  be 
construed  alike  upon  the  presumption 
that  the  intention  of  the  testator  is  that 
in  each  case  the  estate  should  go  over 
on  the  same  event.  Hence  a  devise 
over  of  land  upon  the  death  of  the  first 
taker  "tuitjiout  leaving  issue"  or  a 
limitation  to  survivors,  will  be  good. 
Jones  1/.  Spaight,  i  Car.  L.  Repos.  (N. 
Car.)  1544;  Zollicoffer  v.  Zollicoffer,  4 
Dev.  &  B.  (N.  Car.)  L.  438,441.  See 
Clapp  V.  Fogleman,  i  Dev.  &  B.  Eq. 
(N.  Car.)  468;  Smith  v.  Chapraan,  i 
H.  &  M.  (Va.)  240;  Flinn  v.  Davis,  18 
Ala.  132;  Forman  v.  Troup,  30  Ga.  496. 

1.  Hawkins  on  Wills,  *2q6;  Lees' 
Case,  I  Leon.  (Eng.)  335;  Cole  v. 
Goble,  13  C.  B.  (Eng.)  445;  E.  C.  L. 
R.,  vol.  76;  Eastwood  v.  Lockwood,  L. 
R.,  3  Eq.  Cas.  (Eng.)  487,  495.  See 
Vaughan  v.  Dickes,  20  Pa.  St.  509; 
Davidson  v.  Davidson,  i  Hawks  (N. 
Car.)  163;  Newton  v.  Griffith,  i  Har. 
&  G.  (Md.)  Ill;  Arnold  v.  Brown,  7 
R.  I.  188,  197. 

But  where  there  is  a  devise  to  A  for 
life,  "  and  if  he  has  issue  to  A  in  fee, 
but  if  he  die  without  issue  then  to  B," 
the  restricted    construction    has    been 


adopted.  Shriver's  Lessee  -v.  Lynn, 
2  How.  CU.  S.)  43:  Clagett  v.  Worth- 
ington, 3  Gill  (Md.)  83;  Sheftall  i^ 
Roe,  30  Ga  453.  Contra,  Waddell  v. 
Rettew,  5  Rawle  (Pa.)  231;  Arnold  v. 
Brown,  7  R.  I.  188;  Collis  v.  Kemp, 
II  Gratt.  (Va.)  78.  So  as  to  personalty, 
where  the  gift  is  to  A  indefinitely. 
Badger  v.  Harden,  6  Rich.  Eq.  (S.  Car.) 
148. 

2.  Newton  v.  Bernardine,  Moore 
(Eng.)  127,  pi.  275;  Arnold  v.  Brown, 
7  R.  I.  188,  197. 

In  some  cases  the  words  "  die  before 
having  issue "  are  read  -"  die  withou*. 
having  had  any  issue,"  and  the  estate 
becomes  absolute  on  the  birth  of  issue. 
Sadler  v.  Wilson,  5  Ired.  Eq.  (N.  Car.) 
296;  Marshall  v.  Rives,  8  Rich.  L. 
(S.  Car.)  88;  Dashell  v.  Dishiell,  2. 
Har.  &  G.  (Md.)  127;  Ray  v.  Euslin, 
2  Mass.  562. 

3.  Raggett  v.  Beatty,  5  Bing.  (Eng.) 
243;  Doe  t'.  Webber,  i  B.  &  Aid. 
(Eng.)  713;  Parkers.  Birks,  f  K.  &J. 
(Eng.)  156. 

The  words  "'  child  "  or  "  children  " 
have  not  the  technical  force  of  the 
word  issue  in  a  limitation  over,  and 
generally  refer  to  the  timeofthedeathof 
the  first  taker.  Morgan  v.  Morgan,  5 
Day  (Conn.)  517;  Barney, i".  Arnold,  i 
N.Eng.  R.  13S;  Richardson  r;.  Noyes,  2 
Mass.  56,  61;  Smith  v.  Hunter,  23  Ind. 
580;  Sherman  v.  Sherman,  3  Barb.  (N. 
Y.)  385,  387;  Hull  V.  Eddy,  14  N.J. 
L.  !i6g,  175.  Compare  Bullock  v.  Sey- 
mour, 33  Conn.  289. 

The  real  distinction  running  through 
the  cases  appears  to  be  that  "children" 
is  'a  word  of  personal  description;  issue 
propria  vigore  indicates  succession. 
Children  will  not  be  construed  to  mean 
issue  unless  the  context  of  the  will  affir- 
matively shows  that  the  testator  in- 
tended to  use  it  in  that  sense,  and  the 
inclination  of  the  court  against  such 
construction  is  greater  in  the  case  of 
personal  than  in  that  of  real  estate. 
Strong,  J.,  in  Bedford's  Appeal,  40 
Pa.  St.  18,  22;  citing  Stone  v.  Maule, 
2  Sim.  (Eng.)  490.  See  also  Brummet 
V.  Barber,  2  Hill  (S.  Car.)  543;  Ma- 
this  V.  Hammond,  6  Rich.Eq.  (S.  Car.) 
399,  402,  403;  Sherman  v.   Sherman,  3 
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Barb.  (N.  Y.)  3S5;  Doe  v.  Webber,  i 
B.  &  Aid.  (Eng.)  713;  Parker  v.  Birks, 
iK.&J.  (Eng.)  156. 

Thus  the  words  die  "  without  leaving 
issue "  or  "  children,"  in  bequests  of 
personalty,  in  the  absence  of  controlling 
context,  have  been  held  to  import  a  de- 
finite failure  of  issue.  Clapp  f .  Fogle- 
man.  i  Dev.  &  B.  Eq.  (N.  Car.)  466; 
Boone  t.  Barnes,    Rich.  Eq.   Cas.    (S. 

Car.)  357- 

But  where  there  was  a  gift  of  real 
and  personal  estate  to  A  for  life,  with 
gift  over  in  case  of  his  death  "  without 
leaving  any  child,  or  children,  or  their 
descendants,"  it  was  held  that  the  gift 
over  was  upon  an  indefinite  failure  of 
issue  in  order  to  carry  out  the  manifest 
intention  that  the  issue  should  take,  by 
raising  an  estate  tail,  by  implication. 
Addison  v.  Addison,  9  Rich.  Eq.  (S. 
Car.)  58. 

Devise  to  A,  his  heirs  and  assigns 
forever,  but  if  A  should  die  without 
leaving  any  child  or  children,  to  B,  C,  D, 
E  and  F,  their  heirs  and  assigns  forever 
as  tenants  in  common,  with  a  limitation 
over  to  survivors  in  case  any  of  them 
died  under  age  and  without  issue.  The 
testator,  in  a  certain  event,  devised 
other  property,  subject  to  the  same 
mode  of  distribution  among  the  five 
devisees  over  as  the  before  mentioned 
property  given  to  A  "  in  case  he  died 
without  issue."  Held,  that  the  testator 
had,  by  the  latter  clause,  expressly  de- 
clared the  meaning  of  the  prior  devise 
to  be,  if  the  first  taker  should  die  -with- 
out issue.  Doe  v.  Simpson,  5  Scott 
(Eng.)  770;  4  Bing.  N.  C.  (Eng.)  333; 
3  M.  &  G.  (Eng.)  929.  See  also  Beson 
V.  Cosby,  4  De  G.  &  S.  (Eng.)  261; 
Egan  V.  Morris,  2  LI.  &  Goo.  (Eng.)  297. 

Under  a  devise  to  A  and  her  heirs,  if 
she  has  any  child;  if  not,  after  the 
death  of  herself  and  her  husband,  over,  it 
has  been  held  that  A  took  an  estate  tail. 
Doe  V.  Banister,  7  M.  &  W.  (Eng.) 
292;  Goodtitle  v.  Woodhull,  Willes 
(Eng.)  592. 

Words  which  would  restrain  the 
meaning  of  dying  without  issue  to  a 
dying  at  the  death  a  fortiori  have  such 
restraining  effect  upon  the  phrase 
"dying  without  children."  Thus,  un- 
der a  devise  to  A  to  hold  "  to  her  and 
her  children  forever,"  with  a  limitation 
over,  if  she  should  die  leaving  no  chil- 
dren, the  children  take  by  purchase. 
Hannan  v.  Osborn,  4  Paige  (N.  Y.) 
336- 


So  under  a. devise  to  A  and  her  chil- 
dren, "  the  children  taking  their  moth- 
er's share."  Smith's  Estate,  9  Phila. 
(Pa.)  348.     Compare  §  II,  2. 

Or  to  A  "  and  such  children  as  shall 
at  her  death  be  living  and  attain  twenty- 
one.  Tayloe  v.  Gould,  10  Barb.  (N.  Y.) 
388.  Or  simply  be  then  living.  Ru- 
ber's Appeal,  80  Pa.  St.  348.  Or  if  she 
leaves  any  at  her  death.  Dougherty  v. 
Dougherty,  2  Strobh.  Eq.  (S.  Car.)  63. 
Or  at  her  death  to  be  equally  divided 
between  her  children  share  and  share 
alike.  Bool  v.  Mix,  17  Wend.  (N.  Y.) 
119;  Moon  V.  Stone,  19  Gratt.  (Va.) 
130;  Bowers  v.  Bowers,  4  Heisk. 
(Term.)  293;  Stubbs  v.  Stubbs,  11 
Humph.  (Tenn.)  43;  Williams  v. 
Sneed,  3  Coldw.  (Tenn.)  533.  Or  as 
tenants  in  common.  Cliew's  Appeal, 
37  Pa.  St.  23. 

Where  the  whole  of  a  fund  is  given 
to  the  same  persons  and  the  limitation 
over  of  one  moiety  is  thus  explained  to 
be  intended  to  take  effect  on  failure  of 
children,  instead  of  an  indefinite  failure 
of  issue,  but  the  limitation  over  of  the 
other  moiety  on  failure  of  issue  of  the 
prior  taker,  or  on  his  decease  without 
issue,  is  not  so  explained,  the  limitation 
over  of  the  latter  moiety  will  be  con- 
strued to  be  intended  to  take  effect  on 
an  indefinite  failure  of  issue,  though 
there  may  appear  to  be  no  reason  for 
supposing  but  that  both  were  intended 
to  go  over  in  the  same  event.  Smith 
Ext.  Int.,  §  548;  Carter  v.  Bentall,  2 
Beav.  (Eng.)  551;  Kirkpatrick  v.  Kirk- 
patrick,  13  Ves.  (Eng.)  476. 

"Issue  Alive,"  "Surviving,"  or 
"  Who  Shall  Attain  Twenty-one." — A 
bequest  over  on  the  death  of  A  "  with- 
out issue  alive,"  or  "  without  surviving 
issue,"  imports  a  failure  of  issue  at  his 
death.  Den  v.  Schenk,  3  Hals.  (N.J.) 
29;  Nicholson  w.  Bettle,  57  Pa.  St.  386; 
Kleppner  v.  Laverty,  70  Pa.  St.  70. 

A  bequest  over  on  death  of  A  "with- 
out issue  who  shall  attain  twenty-one," 
means  "an  immediate  defect  consequent 
on  the  death  of  all  A's  issue  before 
reaching  their  majority,"  an  event 
which  must  take  place,  if  at  all,  within 
twent3'-one  years  after  his  own  decease. 
Westenberger  v.  Reist,  13  Pa.  St.  594, 
601.     See  Manice  v.  Manice,  43  N.  Y. 

303- 

1.  Theobald  on  Wills  (2nd  ed.)  541; 
2  Jarman  on  Wills  (5th  Am.  ed.)  *498; 
Hawkins  on  Wills,  *2i3;  Forth  v. 
Chapman,  i  P.  W.  (Eng.)  663;  Doe  d. 
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3.  Without  Leaving  Issue — Without  leaving  Issue  Behind  Him. — 

With  regard  to  real  estate,  the  words  "  die  without  leaving  issue," 
or  "  leaving  no  issue,"  import  an  indefinite  failure  of  issue  ;^  but 
with  regard  to  personalty,  a  failure  at  the  death  of  the  person 
spoken  of.*     The  distinction  exists  although  the  words  in  ques- 


Cadogan  v.  Ewart,  7  Ad.  &  El.  (Eng.) 
636;  s.  c,  3  Nev.  &  P.  (Eng.)  197;  Doe 
d.  Todd  V.  Duesbury,  8  M.  &  W.  (Eng.) 
530;  Bamford  v.  Lord,  14  C.  B.  (Eng.) 
708,  Biss  V.  Smith,  2  H.  &  N.  (Eng.) 
105;  JTrakes  v.  Stanley  24  Beav.  (Eng.) 

485- 

1.  See  Allen  v.  Trustees,  loz  Mass. 
262;  Kelley  v.  Meins,  135  Mass.  231; 
Malcolm  v.  Malcolm,  3  Cush.  (Mass.) 
472,  Hawley  v.  Northampton,  8  Mass. 
38;  Whitford  v.  Armstrong,  9  R.  I. 
394;  Ferris  v.  Gibson,  41'Edw.  Ch.  (N. 
Y.)  707,  Foley  v.  Foley,  17  tlun  (N. 
Y)  235,  Miller  v.  Macomb,  26  Wend. 
(N.  Y.)  229;  Eichelberger  v.  Barnitz,  9 
Watts  (Pa.)  447;  Kay  v.  Scales,  37  Pa. 
St.  31;  Wynn  v.  Story,  38  Pa.  St.  166; 
Haldeman  v.  Haldeman,  40  Pa.  St.  29; 
Middleswaith's  Admr.  v.  Blackmore, 
74  Pa.  St.  414,  419;  Reinvehl  v.  Shirk, 
iig  Pa.  St.  108;  Moorehouse f.  Cotheal, 

2  Zab.  (N,  J.)  430;  Chetwood  f.  Win- 
ston, 40  N.J.  L.  337;  Newton  w.  Griffith, 
I  Harr.  &  G.  (Md.)  iii;  Tongue  v. 
Nutwell,  13  Md.  415. 

"Yet  when  used  in  connection  with 
other  words  naturally  meaning  descend- 
ants of  the  first  generation,  and  other 
issue  representing  children,  or  by  the 
statute  of  distributions,  leave  would  re- 
tain its  proper  signification  and  be  ade- 
quate as  to  any  estate  to  restrict  the 
failure  of  issue  within  the  recognized 
limits  of  entailment."  Wardlaw,  Ch., 
in  Addison  v.  Addison,  9  Rich.  Eq.  (S. 
Car.)  28,  61.  See  Whitworth  v. 
Stuckey,  i  Rich.  Eq.  (S.  Car.,  404; 
Perry  v.  Logan,  5  Rich.  Eq. '(S.  Car.) 
202;  Carr  v.  Jeannerett,  2  McCord 
(S.  Car.)  66;  Cudworth  v.  Thompson, 

3  Dessaus.  (S.  Car.)  2,56;  Robards  v. 
Jones,  4  Ired.  L.  (N.  Car.)  53;  Jones  v. 
Speight,  T  Car.  L.  R.  544. 

Thus  tlie  words  die  "without  leaving 
lawful  issue  surviving,"  or  "leaving  no 
issue  or  child,"  have  been  -held  to  create 
a  definite  failure.  Nicholson  f.  Settle, 
57  Pa.  St.  386;  Hill  V.  Hill,  74  Pa.  St. 
173;  Clapp  V.  Fogleman,  i  Dev.  &  B. 
Eq.  (N.  Car.)  466.  So  "if  he  should 
leave  no  children."  Wight  v.  Barry, 
7  Cush.  (Mass.)  105;  Van  Dyke  v. 
Vanderpool,  i  McCarter  (N.  }'.)  198; 
Fairchild  v.  Crane,  2  Beas.  (N.J.)  105; 


Hull  V.  Eddy,  14  N.  J.  L.  169.  Or 
"leaving  no  lawful  issue  surviving  then 
living."  Manice  v.  Manice,  43  N.  Y. 
303.  See  Westenberger  v.  Reist,  13 
Pa.  St.  594. 

See  further,  as  to  what  words  or  cir- 
cumstances will  restrain  the  meaning 
of  the  phrase  "leaving  no  issue"  to  a 
definite  failure,  Eaton  v.  Straw,  18  N. 
H.  320;  Dunn  v.  Bray,  i  Call  (Va.) 
338;  Goodell  V.  Hibbard,  32  Mich.  47; 
Shiver's  Estate,  9  Phila.  (Pa.)  354; 
Bentley  v.  Naufman,  3  W.  N.  C.  (Pa.) 
352;  Middleswarth  xi.  Blackmore,  74 
Pa.  St.  414. 

In  Georgia  and  Alabama  it  is  held 
that  the  words  "die  without  leaving 
issue"  import- a  definite  failure  of  issue 
in  devises  of  realty  as  well  as  bequests 
of  personalty.  Griswold  v.  Greer,  18 
Ga.  550."  See  Flinn  u.  Davis,  18  Ala. 
132;   Edwards  v.  Bibb,  43  Ala.  666,  675, 

2.  Roper  on  Legacies,  *55i;  Forth  v. 
Chapman,  i  P.  W.  (Eng.)  663;  Atkin 
son  V.  Hutchinson,  3  P.  W.  (Eng  )  258 
Sabbarton  v.  Sabbarton,  Cas.  temp 
Talb.  (Eng.)  55,  245;  Sheppard  v 
Lessingham,  Arab.  (Eng.)  122;  Gordon 
V.  Adolphus,  3  B.  P.  C.  (Toml.  ed.) 
306;  Taylor  v.  Clarke  (2nd  ed.  Eng ) 
202;  Daintry  v.  Daintr3',  6  T.  R.  (Eng  ) 
307;  Radford  v-  Radford,  i  Kee.  (Eng.) 
486;  Mansel  v.  Grove,  2  Y.  &  C.  C.  C. 
(Eng.)  484;  Daniel  -v.  Warren,  2  Y.  & 
C.  C.  C.  (Eng.)  290;  He&ther  v.  Win- 
der, 5  L.J.  (N.  S.)  Ch.  41;  Hawkins  v. 
Hamerton,  16  Sim.  (Eng.)  421;  Bam- 
ford V.  Chadwick,  2  W.  R.  (Eng.)  530; 
Atkinson  v.  Hutchinson,  3  P.  Wms. 
(Eng.)  258;  Taylor  v.  Clarke,  2  Eden 
(Eng.)  302;  Forth  v.  Chapman,  i  P.  W. 
(Eng.)  663;  Sheffield  v.  Lord  Orrery,  3 
Atk.  (Eng.)  288;  Lampley  v.  Blower,  3 
Atk.  (Eng.)  396;  StalTord  v.  Buckley,  2 
Ves.  Sr.  (Eng.)  180.  See  Southby  v. 
Stonehouse,  2  Ves..  Sr.  (Eng.)  616; 
Daintry  v.  Daintry,  6  T.  R.  (Eng.)  307; 
Martin  w.  Long,  Prec.  Ch.  (Eng.)  is; 
Goodtitle  v.  Pegden,  2  T.  R.  (Eng.) 
720;  Read  w.Snell,  2  Atk.  (Eng.)  642, 
646;  Mansell  v.  Grove,  2  Yo.  &  Coll. 
(Eng.)  484;  Ladd  v.  Harve.yi  21  N.  H- 
514,  527;  Downing  v.  Wherrin,  19  N. 
H.  9;  Albee  v.  Carpenter,  12  Cush. 
(Mass.)    382;    Hall   v.   Priest,  6  Gray 
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tion  are  applied  to  both  descriptions  of  property  in  the  same  sen- 
tence.^ The  words  behind  him,  in  the  phrase  "  die  without  leav- 
ing issue  behind  him,"  or  "leaving  no  i.ssue  behind  him,"  create 
a  definite  failure  of  issue  whether  applied  to  real  or  personal 
estate.* 


fMass.)  iS;  Theological  Seminary  i'. 
Kellogg,  i6  N.  Y.  83;  Rathbone  v. 
Dyckman,  3  Paige  fN.  Y.)  g;  Still  v. 
Spear,  3  Grant  (Pa.)  306;  Eichelberger 
I'.  Barnitz,  g  Watts  (Pa.)  447;  Bedford's 
Appeal,  40  Pa.  St.  18;  Nicholson  v. 
Bettle,  57  Pa.  St.  386;  Biscoe  v.  Biscoe. 
6  Gill  &  J.  (Md.)  232;  Usitton  v.  Usit- 
ton,  3  Md.  Ch.  36;  Edelen  v.  Middle- 
ton,  g  Gill  (Md.)  161;  Allender  v.  Sus- 
san,  33  Md.  11;  Robert  v.  West,  15  Ga. 
123;  Moore  v.  Howe,  4  T.  B.  Mon. 
(Ky.)  igg;  Newman  v.  Miller,  7  Jones 
(N.  Car.)  516;  Robards  v.  Jones,  4  Ired. 
(N.  Car.)  53;  Miller  v.  Williams,  2 
Dev.  &  B.  (N.  Car.)  500;  Perry  -u. 
Logan,  5  Rich.  Eq.  (S.  Car  )-  202; 
Mazyck  v.  Vanderhurst,  i  Bailey  Eq. 
(S.  Car.)  48;  Flinn  v.  Davis,  18  Ala. 
132;  Bethea  -'.  Smith,  40  Ala.  415. 

The  restrictive  force  of  the  word 
leaving,  as  applied  to  either  real  or 
personal  estate,  was  at  one  time  denied. 
Porter  v.  Bradley,  3  T.  R.  (Eng.)  146; 
Patterson  v.  Ellis,  11  Wend.  (N.  Y.) 
25g.  But  is  now  firml3'  established  as 
to  personalty.  Crook  v.  De  Vandes,  g 
Ves.  ig7,  203;  Elton  v.  Eason,  ig  Ves. 
77;  Daintry  v.  Daintry,  6  T.  R.  (Eng.) 
314;  2  Jarman  on  Wills  (5th    Am.  ed.) 

*499- 

Real  estate  directed  to  be  converted 
is  for  the  purpose  of  this  distinction  re- 
garded as  personalty.  2  Jarman  on 
Wills  (sth  Am  ed.)  *4g8.  See  Farth- 
ing V.  Allen,  2  Mad.  (Eng.)  310;  Haw- 
kins V.  Hamerton,   16  Sim.  (Eng.)  410. 

The  principle  applies  to  bequests  of 
lea.ieholds  as  well  as  personal  chatties. 
Forth  V.  Chapman,  i  P.  W.  (Eng.)  663; 
Allender  -'.  Sussan,  33  Md.  11. 

1.  Forth  V.  Chapman,  i  P.  W.  (Eng.) 
663;  Naz^'ck  -v.  Vanderhurst,  i  Bailey 
Eq.  (S.  Car.)  48. 

In  Alabama,  it  seems  that  the  words 
"without  leaving  issue,"  in  a  gift  of 
realty  and  personalt3'  together,  will  be 
construed  to  import  a  definite  failure  of 
issue.  Edwards  f.  Bibb,  43  Ala.  666. 
See  Also  Clapp  v.  Fogleman,  i  Dev.  & 
Bat.  (N.  Car.)  Eq.  466;  Jenkins  ?'.  Jen- 
kins, 64  N.  H.  407,  408. 

See  further,  as  to  the  distinction  be- 
tween real  and  personal  estate.  Crook  v. 
De  Vandes,  g  Ves.  (Eng.)  203;  Radford 


-■.  Radford,   i   Kee.  (Eng.)  486;  Doe  v. 
Ewart,  7  Ad.  &  El.  (Eng.;  636. 

Supplying  tlie  Word  Leaving. — \\'here 
the  testator  in  one  part  of  the  will  uses 
the  phrase  "  without  leaving  issue  "  and 
in  another  "  without  issue,"  the  latter 
expression  will  be  construed  to  corre 
spond  with  the  former  where  the  general 
plan  of  the  will  seems  to  authorize  it. 
I  Jarman  on  Wills  (5th  Am.  ed.)  *487. 
*53i,  *532;  2  Jarman  on  Wills  (5th  Am. 
ed.),  *500,  n.\  Sheppard  v.  Lessingham, 
Amb.  (Eng.)  122;  Radford  v.  Radford, 
I  Kee.  (Eng.)  486.  See  also  Albee  v. 
Carpenter.  12 Cush  (Mass.) 3S2;  Arnold 
V.  Brown,  7  R.  I.  188;  Dumond  v. 
Stringham,  26  Barb.  (N.  Y.)  104;  Nor- 
ris  V.  Beyea,  13  N.  Y.  273. 

Thus  where  the  limitation  was  to  tes- 
tator's brothers,  E  and  C,  or  the  heirs 
of  their  bodies,  but  if  either  brother 
should  die  leaving  lawfully  begotten 
heirs  of  his  body,  then  the  share  or  por- 
tion of  such  brother  should  descend  to 
such  lawfully  begotten  heirs;  but  if  one 
brother  should  die  without  lawful  issue 
then  to  the  surviving  brother,  and  in 
case  both  brothers  should  demise  -uiith- 
oitt  issue  lawfully  begotten,  over,  held, 
that  the  gift  over  was  good.  "  The  first 
contingency  is  expressly  on  either 
brother  dying  /cfft'/»^  lawfully  begotten 
heirs  of  his  body.  Then  come  the 
words,  'but  if  one  brother  shall  die 
without  la-jjful  issue' — evidently  mean- 
ing without  leaving  lawful  issue  at  the 
time  of  his  death — and  last  comes  the 
contingency  of  '  both  brothers  demis- 
ing without  issue  lawfully  begotten,'  by 
a  natural  if  not  necessary  implication 
meaning  without  leaving  issue  at  the 
time  of  their  death  "  Greenway  v. 
Greenway,  2  De  G.,  F.  &  J.  (Eng.)  128, 

'37- 

But  if  there  is  anything  in  the  limi- 
tations of  the  will  to  indicate  that  the 
testator  intended  each  expression  to 
have  its  individual  force,  the  word 
leaving  will  not  be  supplied.  Particu- 
larly will  this  be  so  where  the  effect  of 
supplying  the  word  is  to  divest  the  in- 
terest of  a  child  who  happened  not  to 
survive  its  parent.  Pye  v.  Linwood, 
6Jur.  (Eng.)  618. 

2.  Sheffield    v.   Lord  Orrery,  3  Atk. 
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4.  Without  Leaving  Issue  Living  at  Time  of  Death. — If  the  gift 
over  is  expressly  limited  to  take  effect  on  the  preceding  devisee 
dying  without  leaving  issue  living  at  the  time  of  his  death,  a  defi- 
nite failure  of  issue  is  created.^ 

5.  Gift  Over  Expressly  Limited  to  Take  Effect  On,  At  or  After  De- 
cease of  First  Taker. — In  regard  to  personalty,  in  the  absence  of  con- 
trolling context,  a  gift  over  if  A  die  without  issue,  expressly  limited 
to  take  effect  on,  at  or  after  his  decease,  restrains  the  indefinite 
meaning  of  the  phrase  "  die  without  issue  "  to  a  failure  of  issue 
at  A's  death.**  So  with  regard  to  real  estate  where  the  words  are 
at  or  on^  and  it  is  immaterial  whether  A  takes  the  fee  or  only  a 


(Eng.)  282,  287;  Porter  7;.  Bradle}',  3  T. 
R.  (Eng.)  143;  Eichelberger  f .  Barnitz, 
9  Watts  (Pa.)  447;  Nicholson  v.  Bettle, 
57  Pa.  St.  384,  387. 

1.  Doe  d.  Barnfield  -v.  Welton,  2  B.  & 
P.  (Eng.)  324.  See  Verulam  v.  Bathurst, 
13  Sim.  374;  Woodward,  J.,  in Vaughan 
V.  Alicks,  8  Harr.,  20  Pa.  St.  513; 
Henry  -v.  Means,  2  Hill  (S.  Car.)  328. 
A  fortiori  then  is  this  true  of  person- 
alty, and  it  is  immaterial  whether  the 
gift  be  of  the  subject  itself  or  only  of 
the  use.  Cleveland  v.  Havens,  2  Beas. 
Ch.  (N.J.)  loi.  Nevertheless,  if  words 
of  the  preceding  limitation  are  such  as 
would  create  an  estate  tail  in  realty,  or 
an  absolute  interest  ■  in  personalty,  the 
restricted  construction  will  not  affect 
the  nature  of  the  preceding  estate. 
%&&fost,  k  VII,  2. 

2.  Nichols  V.  Hooper,  i  P.  W.  (Eng.) 
198;  Pinkbury  -v.  Elkin.  i  P.  W.  (Eng.) 
563;  Trotter  v.  Oswald,  i  Cox  (Eng.) 
317;  Wilkinfeon  v.  South,  7  T.  K.  (Eng.) 
555;  Brackshaw  v.  Vile,  i  S.  &  St. 
(Eng.)  604;  Dunk  v.  Fenner,  2  Russ.  & 
My.  (Eng.)  S57;  Strafford  v.  Powell,  i 
Ba.  &  Be.  ("Eng.)  i;  Smith  Ex.  Int.,  § 
557;  Roper  on  Legacies,  *i549;  Fea.  C. 
R.  (loth  ed.)  471.  ' 

In  regard  to  personal  estate  Lord 
Hardwicke  seemed  to  be  of  opinion 
that  "on"  and  "after"  were  equivalent. 
Beauclerk  v.  Dormer,  2  Atk.  (Eng.) 
309,  313.  It  is  quite  probable,  though, 
that  the  latter  word  is  not  quite  so 
strong.  Such  is  the  case  in  regard  to 
real  estate.  Page  Wood,  V.  C.j  in 
Parker  v.  Birks,  i  K.  &  J.  (Eng.)  165. 

In  Dorm  v.  Penny,  19  Ves.  548,  i 
Mer.  22,  Sir  Wm.  Grant  intimated  a 
doubt  whether  the  word  after  was 
rightly  held  restrictive  in  Pinbury  v. 
Elkin.  See  also  Barlow  f.  Salter,  17 
Ves.  (Eng.)  483.  But  after  Trotter  v. 
Oswald,  I  Cox  (Eng.)  312,  and  Wilkin- 
son w.  South,  7   T.  R.  (Eng.)    555,  Mr. 


Jarman  thinks  its  authority  must  be  con- 
sidered established.  2  Jarman  on  Wijls 
(Sth  Am.  ed.)  *525. 

"  Immediately  after"  is  stronger  than 
"  after,"  on  account  of  the  greater  defi- 
niteness  of  the  expression.  2  Jarman 
on  Wills  (5th  Am.  ed.)*523,  525;  Strat- 
ton  V.  Payne,  3  B.  P.  C.  (Toml.  ed.)  99, 
cited  in  Read  v.  Snell,  2  Atk.  (Eng.) 
647. 

3.  Parker  -v.  Birks,  i  K.  &  J.  (Eng.) 
156;  Bx_  farte  Davies,  2  Sim.  N.  S. 
(Eng.)  114;  Coltsman  v.  Coltsman,  L. 
R.,  3  H.  L.  (Eng.)  121;  Doe  d.  Smith 
V.  Webber,  i  B.  &  Aid.  (Eng.)  713;  Doe 
d.  King  -v.  Frost,  3  B.  &  Aid.  (Eng.) 
546;  Heard  w.  Horton,  i  Denio  (N.  Y.) 
165;  s.  c,  43  Am.  Dec.  6595  Jones  v. 
Jones,  20  Gaj  701. 

So  if  the  devise  to  A  is  in  terms  suf- 
ficient to  give  a  constructive  (though 
not  an  express)  fee  simple,  as  if  the 
devise  be  to  A,  he  paying  £50  with  a 
gift  over  if  A  die  without  issue,  to  take 
effect  on  the  death  of  A.  Hawkins  on 
Wills,  *207;  Blinston  v.  Warburton,  2 
K.  &J.  (Eng.)400. 

After.  —  There  seems  no  reason  to 
doubt  that  in  the  case  of  realty  the 
words  "after  his  decease"  would  prima 
facie  mean  immediately  after,  and  re- 
ceive the  same  construction  as  in  the 
case  of  personalty.  Such  was,  in  fact, 
the  construction  of  a  gift  of  all  the  resi- 
due, "both  real  and  personal."  Trotter 
V.  Oswald,  I  Cox  (Eng.)  317.  So 
where  property  was  devised  to  B  after 
the  death  of  A.  Theological  Seminarj- 
V.  Kellogg,  16  N.  Y.  84.  See  Downing 
V.  Wherrin,  19  N.  H.  9;  Atwell  v.  Bar- 
ney, Dudley  (Ga.)  207. 

The  distinction  between  the  words  on 
and  after  appears  to  be  that  the  latter 
indicates  a.  funcium  temporis  somewhat 
less  exactly  than  the  former,  and  hence 
is  not  quite  so  strong.  Page  Wood^ 
V.  C,  in  Parker  w.  Birks,   i   K.  &  J. 
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life  estate  owing  to  the  absence  of  words  of  limitation.^ 


(Eng.)  165.  See  Walter  v.  Drew,  Com. 
Rep.  (Eng.)  373;  Doed.  Cock  v.  Cooker, 
I  East  (Eng.)  229;  Jones  v.  Ryan,  g  Ir. 
Eq.  Rep.  249.  Compare  Ex  parte  Da- 
vies,  2  Sim.,  N.  S.  (Eng.)  114,  where  the 
word  was  at.  Olivant  v.  fright,  24  W. 
R.  (Eng.)  84. 

At  and  On. — There  is  no  distinction 
between  at  and  on.  Kindersley,  V. 
C,  in  Ex  parte  Davies,  2  Sim.,  N.  S. 
(Eng.)  114. 

Context  may  of  course  show  that  the 
recognized  construction  of  on  or  at  was 
not  intended.  Peyton  f.  Lambert,  8  Jr. 
Com.  L.  Rep.  485. 

1.  Theobald  on  wills  (2nd  ed.)  543; 
Coltsman  v.  Coltsman,  L.  R.,  3  H.  L. 
(Eng.)  121. 

"Where  the  preceding  devisee  would 
take  the  fee,  the  convenience  is  all  on 
the  side  of  the  restricted  construction, 
which  renders  such  fee  defeasible  on  his 
not  leaving  issue  at  his  death,  and  places 
the  estate  out  of  the  power  of  the  first 
taker,  who  might,  if  he  were  tenant  in 
tail  (as  he  would  be  if  the  words  wire 
construed  to  mean  an  indefinite  failure 
of  issue),  defeat  the  ulterior  estate.  To 
prevent  this  consequence,  the  courts 
have  generally,  in  such  cases,  lent  a 
willing  ear  to  the  arguments  in  favor  of 
the  restricted  (and  which  we  have  seen 
to  be  the  popular)  interpretation  of  these 
words.  On  the  other  hand,  where  the 
first  devise  would  confer  an  estate  for 
life  only,  the  restricted  construction  im- 
putes a  very  improbable  intention  to  the 
testator;  for,  as  it  raises  no  estate  tail 
in  the  first  devisee,  noi-  (it  should  seem) ' 
an  implied  estate  by  purchase  in  the  is- 
sue, the  land  goes  absolutely  from  the 
devisee  at  his  death,  whether  he  leave 
issue  or  not;  and  that  event  is  material 
only  as  bearing  on  the  right  of  the 
ulterior  devisee;  for,  although  the  prop- 
erty ceases  to  belong  to  the  prior  de- 
visee, whether  he  leave  issue  surviving 
him  or  not,  yet  it  is  to  pass  over  to  the 
remainder  man  only  in  case  the  prior 
devisee  do  not  leave  issue,  which  it  is 
hard  to  suppose  could  have  been 
really  meant"  2.Jarman  on  Wills  (5th 
Am.  ed.)  *5i9,  *520. 

Accordingly  the  rule,  extracted  from 
the  eairlier  cases,  is:  "That  when  there 
is  nothing  in  the  will  to  give  an  estate 
to  the  issue,  or  to  give  the  ancestor 
more  than  a  life  interest,  words  in  the 
limitation  over  not  directly  expressing, 
but  which  in   the  generality   of  cases 


would  be  considered  as  intimating,  an 
intention  on  the  part  of  the  testator  that 
the  failure  of  issue  should  be  confined  to  a 
limited  period,  shall  not  have  this  effect; 
but  that,  on  the  contrar}',  the  gift  over 
shall,  if  possible,  be  construed  as  taking 
effect  on  an  indefinite  failure  of  issue, 
for  the  purpose  of  creating  an  estate  tail 
in  the  ancestor  and  thereby  securing  a 
dissolution  of  the  property  to  his  issue. 
Prior  on  Issue,  §  104.  Approved  by 
Page  Wood,  V.  C,  in  Blinston  ^<. 
Warburton,  2  K.  &  J.  (Eng.)  400,  405. 
This  construction  is  supported  by  Sim- 
mons v.  Simmons,  8  Sim.  (Eng.)  22; 
Wyld  V.  Lewis,  i  Atk.  (Eng.)  432;  s.  c, 
West's  Rep.  311;  Butti>,  Thomas,  2  Ex. 
(Eng.)  235;  I  H.  &  N.  (Eng  )  109; 
Hawkins  on  Wills,  *207;  2  Jarman  on 
Wills  (5th  Am.  ed.),  *52o;  Hellem  v. 
Severs,  24  Grant  Ch.  (U.  C.)  320,  327. 

From  Lord  Hardwicke's  memo- 
randum, added  to  his  own  note  to 
Wyld  V.  Lewis,  West's  Rep.  311,  it  ap- 
pears that  the  prevailing  idea  in  his 
mind  was  to  put  such  construction  upon 
the  will  as  would  secure  the  estate  to 
the  testator's  grandchildren.  Nor  will 
the  restricted  construction  be  adopted 
where  the  gift  to  the  first  taker  stand- 
ing alone,  would  confer  an  estate  tail. 
Hawkins,  *207;  Hellem  v.  Severs,  24 
Grant  Ch.  (U.  C.)  320,  327;  Riggs  v. 
Sally,  3  Shep.  (Me.)  408,  411. 

Ttie  preceding  estate  tail  would  not  be 
cut  down  by  a  gift  over  on  definite  fail- 
ure of  issue,  under  any  circumstances. 
See  post,  ^  VII,  2.  Otherwise  where 
the  devise  to  the  first  taker  is  a  con- 
structive fee.  Blinston  v.  Warburton, 
2  K.  &  J.  (Eng.)  400. 

Such,  then,  being  the  preceding  state 
of  the  law,  what  construction  is  to  be 
placed  upon  Coltsman  v.  Coltsman? 
Are  the  above  distinctions  entirely 
abolished,  or  only  modified.'  In  this 
case  testator  devised  a!nd  bequeathed  to 
his  son,  John  Coltsman,  "all  those  my 
property,  lands,  tenements  and  premi-ties 
at  and  about  Flesk  Castle"  and  also 
"my  lands,  tenements  and  premises  at 
DicVs  Grove."  He  afterwards  made  a 
codicil,  in  which  he  said:  "If  it  should 
happen  that  my  ?,on,JohH  Coltsmann, 
die  ■without  heirs  of  his  body,  lawfully, 
etc.;  in  that  case,  and  in  default  of  such 
heirs,  I  do  hereby  devise  and  direct  that 
my  lands,  etc.,  at  Flejsk  Castle  .     . 

and  also  my  lands  at  Dick's  Grove,"  all 
subject  to  an  annuity  to  his  wife,  and 


907 


Dying  Without  Issue-Definite 


ISSUE. 


and  Indefinite  Failure  of  Issue, 


6.  Effect  of  the  Word  "  Then. ' — In  the  absence  of  controlling 
context,  the  word  "  then  "  in  a  gift  to  A,  and  if  A  die  without 
issue,  tken  to  B,  is  a  particle  of  reference  connecting  the  conse- 
quence with  the  premises,  meaning  in  i/iat  event,  or  if  that  happens, 
rather  than  an  adverb  of  time,  and  does  not  affect  the  construc- 
tion either  in  regard  to  real  or  personal  estate. ^ 


with  reasonable  provision  for  his  son's 
wife,  "shall,  at  my  son's  death,  descend 
and  be  transferred  to  my  grandson,  D. 
C."  Held,  that,  as  to  both  devises,  the 
words  "at  my  son's  death"  restrained 
the  words  "die  without  heirs  of  the 
body"  to  a  failure  of  issue  at  the  son's 
death;  that,  as  to  Flesk  Castle,  the 
word  froferty  carried  the  fee,  and  the 
effect  of  the'  will  and  codicil  together 
was  to  create  an  executory  devise  over 
in  the  event  of  John  Coltsmann  dying 
without  heirs  of  his  body  living  at  his 
death;  but,  as  to  Dick's  Grove,  the 
words  of  limitation  over,  being  the 
same,  must  be  construed  in  the  same 
way  and,  as  under  the  words  of  the 
will,  as  the  law  then  stood,  John  Colts- 
mann took  an  estate  for  life  only;  the 
gift  over  took  effect  as  a  contingent  re- 
mainder, in  the  event  of  John  Colts- 
mann dying  without  heirs  of  his  body 
living  at  his  death. 

Mr.  Theobald  seems  to  be  of  opinion 
that  this  decision  has  abolished  the  dis- 
tinction laid  down  by  Mr.  Prior. 

[In  2  Jarman  on  Wills  (5th  Am.  ed.) 
*520,  *52i,  it  is  suggested  that]  The 
English  editor  of  the  4th  London 
edition  of  Jarman  on  Wills  seems  to  be 
of  opinion  that  Coltsmann  v.  Coltsmann 
may  be  reconciled  with  the  view  taken 
by  Mr.  Prior  and  Mr.  Jarman  by  re- 
straining its  application  to  cases  in 
which  the  fee  simple  and  the  life  estate 
are  both  devised  to  the  same  person, 
with  a  gift  over  if  he  die  without  issue, 
and  afterwards  both  given  over  in  one 
and  the  same  sentence  at  his  death.  2 
Jarman  on  Wills  (5th  Am.  ed.)  *520,  521. 

This,  position  is  strengthened  by  the 
fact  that  it  was  unnecessary  to  decide 
whether  the  estate  of  John  Coltsmann 
was  for  life  only,  with  contingent  re- 
mainder to  D.  C.,  or  enlarged  to  a  fee 
tail  by  the  gift  over;  as  in  one  case  his 
disentailing  deed  destroyed  the  contin- 
gent remainder  and  in  the  other  barred 
the  entail,  and  in  either  gave  him  the 
fee.  This  view  is  also  strengthened  by 
the  fact  that  Wyld  v.  Lewis, West's  Rep. 
311,  was  not  cited. 

On  the  other  hand,  it  should  be  ob- 
served that  the  position  that  the  words 


"«<  my  son's  death"  in  the  limitation 
over  should  have  the  same  construction 
as  {o  Dick's  Grove  that  they  had  in  the 
case  of  Flesk  Castle  (see  p.  132)  is  in- 
consistent with  the  position  that  John 
Coltsmann's  estate  could  be  enlarged  by 
the  limitation  over,  to  an  estate  tail;  for 
those  words  in  the  case  of  Flesk  Castle 
created  a  definite  failure  of  issue,,  and  a 
gift  over  on  definite  failure  of  issue  has 
no  effect  on  the  preceding  limitation. 
Moreover,  the  opinion  of  Lords  Cran- 
woRTH  and  Chelmsford  was  express 
that  John  Coltsmann  took  an  estate  for 
life  only,  with  contingent  remainder  to 
D.  C.  (see  pp.  134,  136;. 

The  case  was  not  cited  in  Hillem  v. 
Severs,  24  Grant  Ch.  (U.  C.)  320,  and 
the  court  does  not  appear  to  have  been 
aware  of  its  decision. 

1.  Beauclerk  v.  Dormer,  2  Atk. 
(Eng.)  308;  Stanley  v.  Lennard,  i  Ed. 
(Eng.)87;  Lord  Brougham,  in  Camp- 
bell V.  Harding,  2  Ry.  &  My.  (Eng.) 
411;  Pye  w.  Linwood,  6  Jur.  (Eng.)  619; 
Gill  t>.  Barrett,  29  Beav.  (Eng.)  372; 
Peyton  v.  Lambert,  8  Ir.  Com.  L.  Rep. 
48^.  Thomas  v.  Mann,  3  Har.  &  J. 
(Md.)  238;  Royall  v.  Eppes,  3  Munf. 
(Va.)  479;  Mathews  v.  Page,  i  Mur. 
(N.  Car.)  42;  Bryson  v.  Davidson,  i 
Mur  (N.  Car.). 143;  Porter  v  Ross,  2 
Jones  Eq.  (N.  Car.)  196;  Clifton  v. 
Haig,  4  Dessaus.  (S.  Car.)  330. 

In  some  cases  in  regard  to  personal 
estate  the  words  "then  and  in  that  case," 
when  somewhat  aided  by  the  context 
have  been  held  sufficient  .to  restrain  the 
words  "dying  without  issue"  to  the 
death  of  the  person  spoken  of,  biit  it 
seems  that  they  have  no  appreciable  ef- 
fect vipon  a  devise  of  realty.  Diehl  v. 
King,  6  S.  &  R.  (Pa.)  29,32;  Lawrence 
V.  Lawrence,  105  Pa.  St.  335.  See 
Royall  V.  Eppes,  2  Munf  (Va  )  479; 
Timberlake  v.  Graves,  6  Munf.  (Va.) 
174;  Josetti  V.  McGregor,  49  Md.  202, 
3I3. 

But  unless  aided  by  context  it  can 
have  no  restraining  effect  even  in  case 
of  personalty.  Bryson  v.  Davidson,  i 
Mur.  (N.  Car.)  143;  Chism  v.  Will- 
iams, 29  Mo.  288,  296;  Thomas  v. 
Mann,  3  Har.  &  J.  (Md.)  238. 
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ISSUE. 
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7.  Die  Under  Twenty-one  and  Without  Issue — Unmarried,  or  Before 
Marriage,  and  Without  Issue. — Where  the  d)ang  without  issue  is 
combined  with  an  event  personal  to  the  devisee,  as  where  the  de- 
vise is  to  A  and  his  heirs  with  a  Hmitation  over  if  he  die  under 
twenty-one  and  without  issue, ^  or  die  without   issue   and   unmar- 


The  Georgia  cases  itianifest  such  a 
clear  intent  to  evade  the  indefinite  con- 
struction, that  they  cannot  be  relied 
upon  outside  the  State.  See  Harris  v. 
Smith,  16  Ga.  550;  Griswold  v.  Greer, 
18  Ga.  550. 

The  phrase  "then  after  his  decease,'' 
"then  upon  his  death,"  has  a  restraining 
effect  when  uncontrolled  by  the  con- 
text, by  reason  of  the  "on"  or  "after," 
rather  than  the  word  "then."  Wilkins 
T'.  South,  7  T.  R.  (Eng  )  555;  Payton  v. 
Lambert,  8  Ir.  Com.  L.  Rep.  485. 

But  in  Snyder's  Appeal,  95  Pa.  St. 
174,  183,  "then"  was  held  an  adverb  of 
time  and  suiRcient  bj'  itself  to  create  a 
definite  failure  of  issue. 

1.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*5o6,  507;  Hawkins  on  Wills,  *2I2; 
Smith  Ex.  Int.,  §§  549,  551,  552; 
Hinde  v.  Lyon,  3  Leon  (Eng.)  64; 
Price  V.  Hunt,  Pollex.  (Eng.)  645; 
Hanbury  T».  Cockerill,  8  Vin.  Ab.  Dev. 
«.  (a),  pi.  4;  Anon  Dyer,  124  a,  354  a; 
Eastman  v.  Baker,  t  Taunt.  (Eng.)  174; 
Toovey  v.  Bassett,  10  East  (Eng.)  460; 
Right  V.  Day,  16  East  (Eng.)  67; 
Glover  V.  Monckton,  3  Bing.  (Eng.)  13; 
s.  c,  2  E.  C.  L.  R.;  Doe  d.  Johnson 
».  Johnson,  8  Ex.  (Eng.)  81;  Gwyne  v. 
Berry,  Ir.  Rep.,  9  C.  L.  494;  Morris  v. 
Morris,  17  Beav.  (Eng.)  198;  Beach- 
croft  V.  Broome,  4  D.  &  E.  (Eng.)  441; 
Glover  v.  Monckton,  3  Bing.  (Eng.)  15; 
Bell  V.  Scammon,  15  N.  H.381;  Down- 
ing V.  Wherrin,  19  N.  H.  g;  49  Am. 
Dec.  139;  Ray  i<.  Euslin,  2  Mass.  554; 
Parker  v.  Parker,  5  Met.  (Mass.)  154; 
Jockson  t).  Blansham,  3  Johns.  (N.  Y.) 
54;  Norris  v.  Bevea,  13  N.  Y.  273; 
Welsh  V.  EUiott,  13  S.  &  R.  (Pa.)  205; 
Hauer  v.  Sheetz,  3  Yea.  (Pa.)  205; 
Holmes  v.  Holmes,  5  Binn.  (Pa.) 
253;  Eichelberger  v.  Barnitz,  9  Watts 
(Pa.)  447;  Thornton's  Exrs.  t>.  Krepps, 
37  Pa.  St.  391;  Doebler's  Appeal, 
64  Pa.  St.  9;  Berg  v.  Anderson,  72 
Pa.  St.  87;  Beltzhoover  v.  Costen,  7 
Barr  (Pa.)  13.  See  also  Holcomb 
V.  Lake,  i  Dutch.  (N.J.)  605;  Brogdon 
V.  Walker,  2  Harr.  &  J.  (Md.)  285; 
Chew  V  Weems.  i  Harr.  &  M.  (Md.) 
463;  Dallam  v.  Dallam,  7  Harr.  &  J. 
(Md.)  172;  Watkins  v.  Sears,  3  Gill 
(Md.)  172;  Neal  v.  Cosden,  34  Md;  421; 


Carpenter  v.  Boulden,  48  Md.  122; 
Adams f.  Chaplin,  i  Hill  (S  Car.)  265; 
Rivers  v.  Fripp,  4  Rich.  Eq.  (S.  Car.) 
276;  Perry  v.  Lo^an,  5  Rich.  Eq.  (S. 
Car.)  202;  Carr  v.  Jeannerett,  2  Mc- 
Cord  (S.  Car.)  66;  Massie  i'.  Jordan,  i 
Lea  (Tenn.)  646. 

Where  the  gift  over  is  to  take  effect 
in  case  the  first  taker  "  die  under  twen- 
ty-one and  without  jssue,"  or  "  in  his 
minority  and  without  issue,"  or  "  under 
twenty-one  or  without  issue  "  {or  being 
read  and),  both  contingencies  must  oc- 
cur to  enable  the  gift  over  to  take  effect. 
Hauer  x.  Sheetz,  3  Yeates  (Pa.)  205; 
Holmes  v.  Holmes,  5  Bin.  (Pa.)  253; 
Welsh  V.  Elliott,  13  S.  &  R.  (Pa.)  205; 
Beltzhoover  v.  Costen,  7  Barr  (Pa.) 
13;  Thornton's  Exrs.  v.  Krepps,  37  Pa. 
St.  391;  Neal  V.  Cosden,  34  Md.  421. 

If  the  first  taker  dies  without  issue 
after  having  attained  twent^'-one,  his 
estate  is  not  defeated.  Grimball  v.  Pat- 
ton,  70  Ala.  626;  Williams  v.  Dicker- 
son"  2  Root  (Conn.)  191;  Neal  v.  Cos- 
den, 34  Md.  421. 

Where  the  gift  over  was  to  take  effect 
in  case  the  testator's  son  should  not 
live  to  attain  twenty-one,  or  in  case 
he  should  live  to  attain  such  age,  but 
should  after-wards  die  ■without  lawful 
issue,  and  the  son  attained  twentj'-one, 
it  was  held  that  he  took  a  fee  with  an 
executory  devise  over,  in  the  event  of 
his  dying  without  having  issue  living  at 
his  death.  Glover  v.  Monckton,  3  Bing. 
(Eng.)  13. 

So  where  the  Words  were,  "  if  He  die 
without  issue,  either  before  or  after 
coming  of  age."  Booker  t;.  Booker,  5 
Humph.  (Tenn.)  508. 

Bequest  to  A,  "when  he  shall  arrive 
at  twenty-one  years  of  age,"  and  "if  he 
should  die  without  issue,"  over.  Held, 
if  A  should  attain  his  majoritj',  receive 
the  estate,  and  then  die  without  issue, 
the  limitation  over  will  be  good.  Sims 
V.  Conger,  39  Miss.  231;  77  Am.  Dec. 
671. 

Where  Devise  to  First  Taker  Is  In 
Tall. — Where  the  devise  to  the  first 
taker  is  an  estate  tail,  a  gift  over,  if 
such  first  devisee  dies  under  age  and 
without  issue,  takes  effect  as  a  contin- 
gent remainder     dependent    upon   the 
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ried,  or  before  marriage,  or  without  leaving  a  husband  or  wife  ^ — 


double  contingency  of  the  first  taker 
dying  under  the  specified  age  and  with- 
out issue.  Grey  v.  Pearson,  6  H.  L. 
Cas.  *6o,  6i.  See  Marshall  v.  Grime, 
28  Beav.  (Eng  )  375. 

This  necessarily  follows  from  the  fact 
that  a  gift  over,  or  definite  failure  of 
issue,  has  no  effect  upon  the  preceding 
limitation.     See  fast,  (j  VII,  2. 

Or  Construed  And. — If  the  gift  over 
be  in  case  A  die  under  twenty-one,  or 
without  issue,  or  will  be  construed  and, 
"  to  avoid  the  mischief  which  would 
otherwise  happen  of  carrying  over  the 
estate  if  the  first  i^evisee  died  under  the 
age  of  twent}'-one,  though  he  had  left 
issue,  when  it  was  the  apparent  inten- 
tion of  the  devisor  that  both  events 
should  happen,  the  dying  under  twen- 
ty-one and  without  issue,  before  the 
estate  should  go  over."  Ellenbor- 
OUGH,  C.  J.,  in  Right  v.  Day,  16  East 
(Eng.)  67,  68.  See  also.  Arnold  v. 
Buffum,  2  Mas.  (U.  S.)  20S,  222; 
Ray  V.  Euslin,,  2  Mass.  554;  Parker  v. 
Parker,  5  Met.  (Mass.),i34,  136;  Hunt 
V.  Hunt,  II  Met.  (Mas's.)  88;  Jacksop 
T.  Blansham,  3  Johns.  (N.  Y.)  54; 
Hauer  v.  Sheetz,  3  Yeates  (Pa.)  .^03; 
Rapp  ».  Rapp,  6  Ban-  (Pa.)  45;  Beltz- 
hoover  w,  Costen,  7  Barr  (Pa.)  13;  Hol- 
comb  V.  Lake,  i  Dutch.  (N.  J.)  605; 
Abrahams  -v.  English,  2  Harr.  (N.J.) 
280;  Doe  V.  Mugway,  3  Green  (N.  J.) 
330;  Doe  V.  Roe,  i  Harr.  (Del.)  476; 
Brogdon  v.  Walker,  2  Harr.  &  J.  (Md.) 
285;.  Dallam -y.  Dallam,  7  Harr.  &  J. 
(Md.)  172;  Watkins  v.  Sears,  3  Gill 
(Md.)  492;  Chew  V.  Weems,  i  Harr.  & 
M.  (Md.)  463;  Witsell  v.  Mitchell,  3 
Rich.  (S.  Car.)  289;  Carr  t;.  Jeannerett, 
2  McCord  (S.  Car.)  66;  Perry  v.  Lo- 
gan, 5  Rich.  Eq.  (S.  Car.)  202;  Munroe 
V.  Holmes,  i  Brevard  (S.  Car.)  319; 
Bostick  V.  Smith,  i  Spears  (S.  Car.) 
258.  The  fact  that  the  devisees  were  of 
full  age  at  the  time  the  will  was  made 
does  not  affect  the  construction.  Beltz- 
hoover  v.  Costen, 7  Barr  (Pa.)  13. 

But  if  the  devise  to  the  first  taker,  in- 
stead of  being  to  A  and  his  heirs  for- 
ever, or  to  A  for  life,  and  after  his  death 
to  his  heirs  (which  confers  a  fee  under 
rule  in  Shell.y's  case),  is  to  A  and  the 
heirs  of  his  body yOr  in  a.ny  other  words 
which  vest  an  estate  tail  in  the  first 
taker,  or  will  retain  its  natural  con- 
struction. Mortimer  v.  Hartley,  6  Ex. 
(Eng.)  46,  60,  62.  See  Grey  v.  Pearson, 
6  H.  L.  Cas.  (Eng.)  *6o,  *6i.     Contra, 


Ward  V.  Waller,  2  Spears  (S.  Car.) 
786. 

For  further  discussion  of  changing 
words  in  testaments,  see  Wills. 

And  Construed  Or. — Where  the  limita- 
tion over  was  to  take  effect  in  case 
the  legatees  or  devisees  die  unmarried 
and  without  issue,  the  clause  has  been 
sometimes  Cohstrued  in  the  disjunctive, 
and  the  gift  over  held  to  take  effect  on 
the  death  of  one  married  but  without 
leaving  issue.  Wilson  v.  Bayly,  3  B. 
P.  C.  (Toml.  ed.)  195;  Hepworth  v. 
Taylor,  i  Cox  (Eng.)  112;  Maberly  v. 
Strode,  3  Ves.  (Eng.)  350;  Bell  v. 
Phj'nn,  7  Ves.  (Eng.)  459;  Mackenzie  7;. 
King,  12  Jur.  (Eng.)  7S7;  17  L.  J.  Ch. 
(Eng.)  448. 

But  where  the  limitation  over  was  to 
take  effect  if  the  devisee  died  "under 
the  age  of  twent3'-one  and  without 
issue,"  and  the  devisee  attained  twenty- 
one,  but  died  without  issue;  held,  that 
the  words  must  be  read  in  their  ordinary 
sense  as  written,  and  that  the  limitation 
over  depended  upon  the  double  event 
of  the  devisee  dying  under  twenty-one 
and  without  issue,  which,  not  having 
happened,  the  limitation  over  did  not 
take  effect,  but  the  estate  descended  to 
the  heir  at  law  of  the  testator.  Grey 
V.  Pearson,  6  H.  L.  Cas.  (Eng.)  *6o, 
*6i. 

This  case  has  been  considered  as 
overruling  Bell  v.  Phynn,  3  Ves. 
(Eng.)  350;  and  Maberly  v.  Strode,  7 
Ves.  (Eng.)  459,  by  Sir  J.  Romilly, 
in  Seecombe  t>.  Edwards,  28  Beav. 
(Eng.)  440;  L.  R.,  I  Eq.  680.  See  also 
Dillon  V.  Harris,  4  Bligh,  N.  S.  (Eng.) 

329- 

1.  2  Jarman  on  Wills  (5th  Am.  ed.), 
*507;  Doe  d.  Johnson  v.  Johnson,  8  Ex. 
(Eng.)  81;  Doe  d.  Everett  v.  Cooke, 
7  East  (Eng.)  269;  Doe  d.  Baldwin  «. 
Rawding,  2  B.  &  Aid.  (Eng.)  441; 
Jones  -u.  Sotheron,  10  Gill  &  J.  (Md.) 
126;  Downing  v.  Wherrin,  19  N.  H.  9; 
49  Am.  Dec.  139;  Garland  v.  Watt,  4 
Ired.  (N.  Car.)  L.  287;  Schultz  v. 
Schultz,  10  Gratt.  (Va.)  358. 

Contra,  O'Donohoe  v.  King,  8  Ir. 
Eq.  Rep.  18.5. 

Where  the  devise  was  to  S  and  his 
heirs,  but  in  case  S  should  die  before 
attaining  twenty-one,  or  after  having 
attained  that  age  should  die  unmarried, 
or  having  been  married  should  die 
without  lawful  issue,  the.n  over,  it  was 
held  'that  S  took  an  estate  in  fee  with 
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ISSUE. 
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which  is  the  meaning  of  unmarried  in  this  connection  ^ — the  in- 
definite meaning  of  the  words  die  ivithout  issue  is  restrained  to  a 
dying  under  the  given  age  and  leaving  no  issue  surviving,  or  un- 
married, before  marriage,  or  without  leaving  a  husband  or  wife.^ 
The  principle  applies  with  even  greater  force  to  bequests  of  per- 
sonalty .^ 

8.  Gift  Over  if  A  Survives  B  and  Dies  Without  Issue,  or  in  Case  the 
Issue  Die  Under  Age. — If  the  event  with  which  the  dying  without 
issue  is  associated  is  not  personal  to  the  devisee,  as  where  the 
gift  over  is  to  take  effect  if  A  survives  B  (a  preceding  devisee) 


an  executory  devise  over  on  the  hap- 
pening of  anj  of  the  three  specified 
events,  and  that  the  last  event  was  his 
death  without  leaving  issue  surviving 
him.  Doe  d,  Johnson  v,  Johnson,  8 
Ex.  (Eng.)  8i.  Comfarr  Gleated  v. 
Gleated,  26  Beav.  (Eng.)  621;  Deihl  f . 
King,  6  S.  &  R.  (Pa.)  32  But  in 
O'Donohoe  v.  King,  8  Ir.  Eq.  Rep. 
191,  the  court  considered  the  principle 
of  Glover  V  Monckton,  3  Bing.  (Eng.) 
13,  inapplicable  to  a  gift  over,  "if  A 
died  unmarried  and  without  issue," 
imless  assisted  by  the  context.  It 
should  also  be  observed  that  the  con- 
struction in  Doe  v.  Johnson  was  some- 
what aided  by  the  context.  It  is  be- 
lieved, however,  that  the  weight  of  au- 
thority' is  decidedly  in  favor  of  the 
position  in  the  text. 

In  Pemisylvania,the  words  "unmarried 
and  without  issue,"  were  said  to  be  suf- 
ficient to  create  a  definite  failure  ot 
issue.  Sergeant,  J.,  in  Eichelberger 
T .  Barnitz,  9  Watts  (Pa.)  447. 

But  later  cases  hold  that  the  indefi- 
nite construction  will  be  retained,  in 
devises  of  realty,  unless  the  restricted 
force  of  the  word  "unmarried"  is  aided 
bv  the  context.  Matlack  v.  Roberts, 
54  Pa.  St.  148. 

But  see  McCuUough  v.  Fenton,  65 
Pa.  St.  418,  427.  On  the  other  hand,  a 
devise  over  on  death  before  marriage 
is  itself  restrictive.  Jessup  v.  Smuck, 
16  Pa.  St.  327. 

In  regard  to  personalty,  the  words 
''''unmarried  and  ivithout  issue"  are  in 
themselves  sufficient  to  create  a  defi- 
nite failure  of  issue. 

Deihl  V.  King,  6  S.  &  R.  (Pa.)  32; 
Rapp  V.  Rapp,  6  Pa.  St.  49. 

1.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*S07. 

"The  word  unmarried  means  either 
never  having  been  married  or  not  hav- 
ing a  husband  or  wife  at  the  time.  The 
former  is  the  ordinary  signification  and  it 


was  so  used  in  the  cases  stated  above  (/. 
e.  Wilson  v.  Bayly,  3  B.  P.  C.  Toml 
(Eng.)  195;  Hepworth  -'.  Taylor,  i  Cox 
(Eng.)  112;  Maberly  v.  Strode,  3  Ves. 
(Eng.)  450;  Bell  f.  Phynn,  7  Ves.  (Eng.) 
459;  Mackenzie  v.  King,  12  Jur,  787;  s. 
c,  17  L.  J.  Ch.  (Eng.)  448),  where, 
however,  the  effect  of  such  construction 
was  to  render  the  word  inoperative. 
But  the  sound  rule  in  such  cases  would 
seem  to  be  to  construe  the  expres- 
sion as  used  in  the  latter,  being  its  less 
accustomed  sense,  which  has  the  two- 
fold advantage  that  it  removes  the 
necessity  of  changing  the  particle  and 
to  or,  and  gives  effect  to  all  the  testa- 
tor's words."  I  Jarman  on  Wills  (5th 
Am.  ed.)  *52i. 

2.  Thus  where  there  was  a  gift  over  in 
case  the  devisee  "should  die  under  the 
age  of  tiventy-one  years,  unmarried 
and  ivithout  laivful  issue"  another 
devisee  died  under  age  and  without  is- 
sue, but  leaving  a  husband  surviving,  it 
was  held  the  gift  over  failed.  Doe  d. 
Baldwin  v.  Rawding,  2  B.  &  Aid. 
(Eng.)  441.  See  also  Doe  d.  Everett  f. 
Cooke,  7  East  (Eng.)  269;  Re  Sanders' 
Trusts,  L.  R.,  i  Eq.  675;  Mangkam  v. 
Vincent,  9  L.  J.,  N.  S.,  Ch.  (Eng.)  329; 
s.  c,  4  Jm-.  (Eng.)  452.  Compare  In 
re  Thistlewayte's  Trust,  31  Eng.  L.  & 
Eq.  547;  Radford  v.  Willis,  L.  R.,  7Ch. 
(Eng.)  7.         ,   _ 

For  further  discussion  of  meaning  of 
word  unmarried  in  wills  and  marriage 
settlements,  see  Legacies  .\nd 
Devises,  and  Wills. 

3.  Martin  v.  Long,  2  Vern.  (Eng.) 
151;  Pawlett  V.  Doggett,  2  Vern.  (Eng.) 
86;  Bradshaw  v.  Skelbeck,  2  Bing. 
N.  S.  (Eng.)  182;  Morris  v.  JSIorris,  17 
Beav.  (Eng.)  198;  Deihl  i'.  King,  6  S. 
&  R.  (Pa.)  28;  Eichelberger  i'.  Barnitz, 
9  Watts  (Pa.)  447;  Rapp  v.  Rapp,  6  Pa. 
St.  45;  Grimball  i'.  Patton,  70  Ala.  626, 
Sims  V.  Conger,  39  Miss.  231;  s.  c,  77 
Am.  Dec.  671. 
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and  dies  without  issue,^  or  if  A  should  die  without  issue,  or  such 
issue  should  die  under  the  age  of  twenty-one  years,^  the  preced- 
ing principle  has  no  application,  and  A  takes  an  estate  tail. 

9.  Dying  Without  Issue  in  Lifetime  of  Person  Living  at  Testator's 
Decease,  or  Before  Possession  or  Period  of  Distribution.— Where  the 
dying  without  issue  is  restricted  to  some  definite  period  collateral 
to  the  devisee,  as  where  the  gift  oyer  is  to  take  effect  in  case  he 
should  die  without  issue  in  the  hfetime  of  some  person  living 
at  the  testator's  decease,-*  or  before  the  time  fixed  for  possession 
or  distribution,*  the  failure  of  issue  is  restrained  within  the  pre- 
scribed period. 

10.  Gift  Over  to  Survivors  or  to  Persons  "  Then  Living." — In  regard 
to  personal  estaXe,  prima  facie,  a  bequest  over  to  the  survivor  or 
survivors  of  two  or  more  persons  after  the  death  of  one  without 
issue,  affords  the  presumption  that  an  indefinite  failure  of  issue 
could  not  have  been  intended."     But   in   regard  to   devises  of 


1.  Fekes  v.  Standley,  24Beav.  (Eng.) 

485- 

2.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*5o8;  Shadwell,  V."  C,  in  Grimshawe 
V.  Pickup,  9  Sim.  (Eng.)  596.  But  see 
Booker f.  Booker,  5  Humph.(Tenn.)505. 

The  contingency  of  the  issue  dying 
under  age  is  comprised  in  the  contin- 
gency expressed  by  the  preceding 
words,  and  therefore  superfluous.  But 
see  Smith  Ex.  Int.,  §  260. 

3.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*5oS;  Hawkins  on  Wills,  *2ii,  *2\y, 
Pells  V.  Brown,  Cr.  Jac.  (Eng  )  590; 
Jarman  v.  Pye,  L.  R.,  2  Eq.  (Eng.)  784. 
See  Doe  d.  Knight  v.  Chaflfey,  16  M.  k 
W.  (Eng.)  656;  Toman  v.  Dunlap,  18 
Pa.  St.  72;  Daley  v.  Koons,  go  Pa.  St. 
246;  Goldsborough  v.  Martin,  41  Md. 
48S;  Lesley  v.  Collier,  3  Rich.  Eq.  (S. 
Car.)  125. 

The  principle  has  been  applied  to 
both  real  and  personal  estate.  Hawkins 
on  Wills,  *2ii. 

4.  Crowder  v.  Stone,  3  Russ.  (Eng.) 
217  See  as  to  realty  Bennett  w.  Lowe, 
S  M.  &  Pay.  (Eng  )  485;  7  Bing.  (Eng.) 
535;  Ex  -parte  Bate,  11  W.  R.  (Eng.) 
417,  I  N.  R.  (Eng,)  470. 

"  'Death  without  lawful'  issue  denotes - 
generally'  an  indefinite  failure  of  issue. 
But  in  this  case  a  time  is  limited  within 
which  the  failure  of  issue  is  to  take 
place,  and  that  is  the  time  when  the 
fund  is  to  become  divisible."  So  held 
where  the  bequest  over  was  to  take 
effect  on  the  death  of  any  of  the 
legatees  without  lawful  issue  before 
their  respective  shares  should  become 
due  and  payable.  Crowder  v.  Stone,  3 
Russ.  (Eng.)  217. 


5.  Sir  J.  Leach,  2  My.  &  K.  (Eng.) 
441;  Hughes  V.  Sayer,  i  P.  W.  (Eng.) 
534;  Messey  v.  Hudson,  2  Mer.  (Eng.) 
133;  Ranelagh  v.  Ranelagh,  2  My.  &  K. 
i.Eng.)  441;  Turner w.Frarapton,  2  Coll. 
tEng.)  231;  Westwood  v.  Southey,  2 
Sim.  N.  S.  (Eng.)  192;  Fisher  w.  Barry, 
2  Hog.  (Eng.)  153;  Roper  on  Legacies, 
*T548.  But  Gray  v.  Shawne,  i  Eden 
(Eng.)  157. 

Keason  for  Rule — Effect  of  Superadded 
Words  of  Limitation. — The  reason  for 
tlie  construction  is  that  "it  will  be  in- 
tended that  the  survivor  was  meant 
individually  and  personally  to  enjoy 
the  legacy,  and  not  merely  to  take  a 
vested  interest  which  might  or  might 
not  be  accompanied  by  actual  posses- 
sion." Sir  W.  Grant,  M.  R.,  in  Mas- 
sey  V.  Hudson,  2  Mer.  (Eng.)  133. 

Hence,  if  the  word  survivor  means, 
not  the  person  surviving  the  failure  of 
issue  but  the  longest  liver  of  the  lega- 
tees, so  that  one  legatee  sufviving  an- 
other would  take  a  transmissible  inter- 
est before  the  failure  of  issue,  the  reason 
of  the  rule  does  not  exist  and  the  failure 
of  issue  will  not  be  restricted.  Theo- 
bald on  Wills  (2nd  ed.)  545;  Chadock 
V.  Cowley,  Cro.  Jac.  (Eng.)  695. 

For  the  same  reason  words  of  limita- 
tion superadded  to  the  word  survivor 
repel  the  presumption  arising  from  the 
use  of  that  word  that  a  inerely  personal 
benefit  was  intended;  for  though  there 
should  be  no  such  failure  of  issue  as 
would  enable  the  survivors  personally 
to  take,  yet  his  representatives  would  be 
entitled  to  claim  in  his  right  whenever 
the  failure  of  issue  should  happen. 
Massey  v,  Hudson,  2  Mer.  (Eng.)  134. 


912 


Dying  Without  Issue-Definite 


ISSUE. 


and  Indefinite  Failure  of  Issue. 


realty  in  England,  it  seems  a  gift  to  survivors  has  no  restrictive 
effect.i 


See  also  O'Donohue  v.  King,  8  Ir.  Eq. 
Rep.  185. 

"Where  words  of  inheritance  or  suc- 
cession are  superadded  to  the  limitation 
in  favor  of  survivors,  who  are  to  take 
after  a  general  failure  of  the  issue  of 
the  first  taker,  such  issue  cannot  take  as 
purchasers.  The  ulterior  limitation 
over  in  such  a  case  would  itself  fail 
for  remoteness,  and  therefore  cannot 
import  such  restrictive  modification  to 
the  words  heirs  of  the  body  or  issue 
living  at  the  death  of  the  first  taker." 
DARGAN,Ch.,  inBarksdalew.Gamage,  3 
Rich.  Eq.  (S.  CaV.)  271,  273;  Presley  v. 
Davis,  7  Rich.  Eq.  (S.  Car.)  10^. Contra, 
Threadgill  v.  Ingram,  i  Ired.  (N.  Car.) 

577- 

It  is  a  very  grave  question  whether 
the  unrestricted  construction  is  adopted 
in  such  cases  merely  by  reason  of  the 
addition  of  the  superadded  words  of 
succession  or  limitation  or  because  the 
survivor  takes  a  transmissible  interest. 
In  other  words  is  the  unrestricted 
construction  due  to  the  use  of  the  words 
of  limitation  if  so  facto  or  to  the  effect 
produced  by  them?  The  former  view 
seems  to  be  the  more  accurate,  since  the 
restricted  construction  has  prevailed  in 
consequence  of  the  use  of  the  word  sur- 
vivor in  several  cases  where  such  sur- 
vivor has  taken  a  transmissible  inter- 
est. 2  Jarman  on  Wills  (5th  Am.  ed.) 
*528.  See  Hughes  v.  Sayer,  i  P.  W. 
(Eng.)  534;  Turner  v.  Frampton,  2 
Coll.  (Eng.)  331;  Westwood  v.  Southey, 
2  Sim.,  N.  S.(Eng.)  192;  Greenwood  v. 
Verdon,  i  K.  &  J.  (Eng.)  74. 

Both  Theobald  and  Smith  seem  to 
be  of  opinion  that  the  transmissibility 
of  the  interest  and  not  the  form  of  ex- 
pression is  the  important  matter. 
Theobald  on  Wills  (2nd  ed.)  545,  546; 
Smith  Ex.  Int.,  §§  553.  555-  See  also 
the  language  employed  in  Presley  v. 
Davis,  7  Rich.  Eq.  (S.  Car'.)  105,  62 
Am.  Dec.  396;  Assignees  of  Leadbeater, 
Ir.  R.,  8  Eq.  422;  McCIenaghan  v. 
Bankhead,Ir.R.,8  C.  L.  195;  Taylor -y. 
Walker,  13  W.  R.  (Eng.)  986;  Garratt 
V.  Cockerell,  i  Y.  &  C.  C.  C.  (Eng.) 
494;  Harris  w.  Davis,  i  Coll.  (Eng.)  416, 

1.  Hawkins  on  Wills,  *2io.  See  Cha- 
dock  V.  Cowley,  Cro.  Jac.  695:  Roe  v. 
Scott,  Fearne  C.  R.  473,  «.;  Tavlor  v. 
Walker,  13  W.  R.  (Eng.)  986;  "Estate 
of  Assignees  of  Leadbeater,  Ir.  R.,  8 
Eq.;    McCIenaghan    v.  Bankhead,    Ir. 


Rep.,  8  C.  L.  195;  Greenwood  v.  Ver- 
don, I  K.  &  J.  (Eng.)  74. 

In  the  last  two  cases  the  possibility 
of  applying  the  principle  to  real  estate 
was  impliedly  recognized,  although  the 
decision  turned  in  both  cases  upon  an- 
other point. 

Gift  to  Fersons  Then  Living. — On  the 
principle  that  a  personal  benefit  was 
intended  a  gift  to  "  the  then  surviving 
legatees,"  or  to  "  persons  then  living," 
the  persons  being  such  as  must  be  as- 
certained within  the  limits  of  perpetu- 
ity, has  been  construed  to  create  a  defi- 
nite failure  of  issue.  This  principle 
applies  to  both  real  and  personal  estate. 
Greenwood  v.  Verdon,  i  K.  &  J.  (Eng.) 
74;  Murray  v.  Addenbook,  4  Russ. 
(Eng  )  407.  See  2  Jarman  on  Wills 
*5i2,  *528;  Theobald  on  Wills  (2d  ed.) 
544;  Campbell  v.  Harding,  2  R.  &  Myl. 
(Eng.)  390;  Langley  v.  Heald,  7  W.  & 
S.  (Pa.)  96. 

In  such  cases  the  failure  of  issue  con- 
templated is  not  a  failure  at  the  death 
of  the  ancestor,  but  at  any  time  during 
the  lives  of  legatees  to  take  under  the 
gift  over,  and  the  principle  of  Crowder 
V.  Stone  (see  ante,  9)  applies.  See  also 
Jarman  v.  Pye,  L.  R.,  2  Eq.  (Eng.) 
784. 

The  gift  over,  however,  must  not  em- 
brace an  indefinite  range  of  unborn 
persons,  and  where  the  class  to  whom 
the  property  is  given  would  include 
persons  coming  into  being  at  any  time 
before  the  failure  of  issue  takes  place, 
there  is  no  reason  for  adopting  the  re- 
strictive construction.  Webster  v. 
Parr,  26  Beav.  (Eng.)  236;  Prior  on 
Issue,  p.  85;  Distouches  v.  Walker,  2 
Ed.  (Eng.)  261;  Candy  v.  Campbell,  8 
Bl.  N.  S.  (Eng.)  469. 

When,  however,  it  is  once  ascertained 
by  the  description  of  the  ulterior  lega- 
tees as  living  at  the  period  of  failure, 
that  failure  at  the  death  of  the  party  is 
meant,  an  alternative  gift  to  take  effect 
if  none  of  those  legatees  are  then  living, 
to  others  not  so  described,  must  also  be 
valid.  Jones  v.  Cullimore,  3  Jur.,  N.  S. 
(Eng.)  444;  Gee  v.  Liddell,  L.  R.,  2 
Eq.  (Eng.)  341. 

"  If  the  event  which  is  made  the  con 
dition  precedent  of  the  ulterior  gift  is 
not  the  fact  of  the  legatee  surviving 
the  extinction  of  issue,  but  merel}'  that 
of  his  surviving  the  person  whose  fail- 
ure of  issue  is  referred  to,  no  ground  is 


II  C.  of  L.— 58 


913 


Dying  Without  Issue-Definite 


ISSUE. 


and  Indefinite  Failure  of  Issue, 


thereby  laid  for  the  restricted  construc- 
tion, as  the  ulterior  gift  might  be  in- 
tended to  confer  a  vested  interest  on 
the  death  of  such  person,  to  take  effect 
in  possession  in  favor  of  the  representa- 
.  tives  of  the  legatee  on  the  failure  of 
issue  at  any  remote  period."  2  Jarman 
on  Wills  (sth  Am.  ed.)  *52S.  See  Gar- 
rattf.  Cockerell,  i  Yo.  &  Coll.,  C.  C. 
(Eng.)  494. 

In  tlie  United  States. — Where  the  limi- 
tation over  is  to  others,  or  survivors  of 
a  class  of,  or  surviving  heirs  or  chil- 
dren of,  the  ffrst  taker,  a  definite  failure 
of  issue  is  generally  intended.  In  many 
States  the  principle  applies  to  devises 
and  bequests  alike.  Jackson  v.  Chevjr, 
12  Wheat.  (U.  S.)  153;  7  Abbott  t'.  Es- 
sex Co.,  18  How.  (U.  S.)  202,  215-217; 
Anderson  f. Jackson,  16 Johns.  (N.  Y.) 
382;  Lion  V.  Burtis,  5  Cow.  (N.  Y.) 
408;  Fosdick  V.  Cornell,  i  Johns.  (N. 
Y.)  440;  Moffat  i>.  Strong.  10  Johns. 
(N.  Y.)  12;  Pinckney  v.  Pinckney,  i 
Bradf,  (N.  Y.)  269;  Duraond  v.  String- 
ham,  26  Barb.  (N.  Y.)  104;  Wilkes  v. 
Lion,  2  Cow.  (N.  Y.)  385;  Cutter  v. 
Doughty,  23  Wend.  (N.  Y.)  513;  Nor- 
ris  f.'Bej'ea,  13  N.  Y.  273;  Pinkhara  v. 
Blair,  57  N.  H.  227,  240;  Kimball  v. 
Penballow,  60  N.  H.  448;  Den  v.  Sbenk, 

3  Hals.  (N.J.)  29;  Fairchild  v.  Crane, 
2Beas.  (N.J.)  loS;  Heddel  v.  Wells, 
Spencer  (N.  J.)  L.  223;  Groves  v..  Cox, 
40  N.  J.  L.  40,  44;  Zollicoffer  v.  Zolli- 
coffer,  4  Dev.  &  Bat.  L.  (N.  Car.)  438; 
Threadgill  v.  Ingram,  i  Ired.  (N.  Car.) 
577;  Porter  v.  Ross,  2  Jones  Eq.  (N. 
Car.)  196;  Southerland  v.  Cox,  3  Dev. 
(N.  Car.)  394;  Hilliard  v.  Kearney,  i 
Busb.  Eq.  (N.  Car.)  221;  Lowry  v. 
O'Bryan,  4  Rich.  Eq.  (S.  Car.)  262; 
McCorkle  v.  Black,  7  Rich.  Eq.  (S. 
Car.)  407;  Carson  v.  Kennerley,  8 
Rich.  Eq.  (S.  Car.)  259;  Gillam  v. 
Caldwell,  11  Rich.  Eq.  (S.  Car.)  73; 
De  Treville  v.  Ellis,  i  Bailey  Eq.  (S. 
Car.)  40;  Stevens  v.  Patterson,  i  Bail- 
ey (S.  Car.)  Eq.  42;  McGraw  v.  Dav- 
enport, 6  Port.  (Ala.)  319;  Williams  v. 
Graves,  17  Ala.  63;  Gray  7;.  Bridgforth, 

4  Geo.  (Miss.)  312;  Rucker  v.  Lamb- 
din,  12  Sm.  &  M.  (Miss.)  31;  Birney  v. 
Richardson,  5  Dana  (Ky.)  427;  Hart  t). 
Thompson,  3  B.  Mon.  (Ky.)  487; 
Deboe  v.  Lowen,  8  B.  Mon.  (Ky.)  616; 
Lewis  v.  Claiborne,  5  Yerg.  (Tenn.) 
369;  26  Am.  Dec.  270;  Turner  v.  Ivie, 

5  Heisk.  (Tenn.)  222;  Booker  v.  Book- 
er, 5  Humph.  (Tenn.)  505;  Williams  f. 
Turner,  10  Yerg.  (Tenn.)  285;  Moody 
V.  Walker,  3  ArkT  148;  Cooper  v. 
Hayes,  96  Ind.  386. 


But  in  some  cases  it  has  been  held  in 
conformity  with  the  English  decisions 
tliat  a  gift  to  survivors  has  no  restric- 
tive force  in  devises  of  realty.  Jackson 
V.  Dashiel,  3  Md.  Ch.  257;  Hoxton  v. 
Archer,  3  Gill  &  J.  (Md.)  199;  Bells  v.  ' 
Gillespie,  5  Rand.  (Va.)  273;  Broadus 
V.  Turner,  5  Rand.  (Va.)  308;  Nowlin 
V.  Winfree,  8  Gratt.  (Va.)  348.  Com- 
pare Williams  v.  Graves,  17  Ala.  62; 
Mayer  v.  Wiltberger,  Ga.  Dec.,  pt.  2, 
27;  Forman  v.  Troup,  30  Ga.  496,  499; 
Burton  v.  Black,  30  Ga.  638;  Cox  v. 
Buck,  5  Rich.  (S.  Car.)  604;  Morgan  v. 
Morgan,  5  Day  (Conn.)  517;  Dart  v. 
Dart,  7  Conn.  250;  Clarke  v.  Terry,  34 
Conn.  176;  Burrough  v.  Foster,  6  R.  , 
I.  534;  Morris  v.  Potter,  10  R.  I.  58,  69. 

In  Massachusetts,  Hall  v.  Priest,  6 
Gray  (Mass.)  18,  follows  the  English 
authorities;  but  later  authorities  favor 
the  restricted  construction,  even  as  re- 
gards devises  of  realty.  Richardson  v. 
No.yes,  2  Mass.  62;  Brightman  v. 
Brightmari,  100  Mass.  238;  Allen  v. 
Trustees,  102  Mass.  262;  Hooper  v. 
Bradbury,  133  Mass.  303;  Abbott  v. 
Essex  Co.,  2  Curtis  (U.  S.)  126;  18 
Ho\v.  (U.  S.)  203. 

As  to  Maine,  see  Richardson  v.  Rich- 
ardson (Me.),  16  Atl.  Rep.  250. 

In  Pennsylvania  the  restrictive  force 
qf  a  gift  to  survivors  has  been  recog- 
nized in  bequests  of  personalty.  Miff- 
lin V.  Neal,  5  S.  &  R.  (Pa.)  460;  Rapp 
V.  Rapp,  6  Pa.  St.  49;  Bedford's  Ap- 
peal, 40  Pa.  St.  22. 

Also  in  blended  dispositions  of  real 
and  personal  estate.  IngersoU's  Appeal, 
86  Pa.  St.  240.  But  see  Smith's  Appeal, 
23  Pa;  St.  9.  But  not  in  devises  of 
realty  alone.  Caskey  v.  Brewer,  17  S. 
&  R.  (Pa.)  441;  Lapsley  v.  Lapsley,  9 
Pa.  St.  130;  Wall  V.  Maguire,  24  Pa. 
St.  248;  contra,  Johnson  v.  Currin,  10 
Pa.  St.  498.  See  Clark  v.  Baker,  3  S. 
&  R.  (Pa.)  470;  Haines  v.  Witmer,  2 
Yeates  (Pa.)  400. 

Kest— Remainder— Others.—  The  words 
"i-est,"  "remainder,"  or  "others,"  are 
not  equivalent  to  survivor,  and  af- 
ford no  presumption  tliat  a  definite  fail- 
ure of  issue  was  intended. 

The  term  survivors  has  the  restrictive 
operation  where  benefit  to  the  perspns 
in  life  not  transmissible  to  heirs  and 
representatives  is  intended.  The  viceot 
remoteness  is  not  escaped  where  the 
gift  over  is  to  persons  in  being  by  name 
or  to  survivors  and  their  heirs  and  rep- 
resentatives, for  in  these  cases  the 
heirs  and  representatives  would  be  en- 
titled to  take  at  whatever  time  the  issue 
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11.  Gift  Over  to  Person  Named. — The  fact  that  the  gift  over  is  to 
particular  individual,  specified-by  name,,  is  not  in  itself  sufficient 
to  restrict  the  failure  of  issue,  on  the  ground  that  a  personal  en- 
joyment was  intended.  This  applies  to  both  real  and  personal 
estate. 1 

12.  Direction  to  Pay  Money. — A  direction  in  the  will  for  the  pay- 
ment of  a  sum  of  money  upon  the  decease  of  the  person  upon 
the  failure  of  whose  issue  the  gift  over  is  to  take  effect,  or  within 
a  short  time  afterwards,  imports  a  definite  failure  of  issue.  This 
applies  both  to  real  and  personal  property.* 

13.  Personal  Trust. — A  personal  trust  created  by  the  gift  over 
stands  on  the  same  footing  as  a  personal  interest,*  and  raises  a 


of  the  first  taker  might  fail.  Presley  v. 
Davis,  7  Rich.  Eq.  (S.  Car.)  105;  62 
Am.  Dec.  396. 

See  ^so  Smith  Ex.  Int.,  §§  553,  $55. 
So  where  survivor  is  construed  oflier. 
Richardson  v.  Richardson  (Me.),  16 
Atl.  Rep.  250;  Allen  v.  Trustees,  102 
Mass.  262.  See  Clark  v.  Baker,  3  S.  & 
R.  (Pa.)  470;  Haines  v.  Witmer,  ? 
Yeates  (Pa.)  400;  Lapslej'  v.  Lapsley, 
9  Pa.  St.  130;  Smith  v.  Osborne,  6  H. 
L.  Cas.  (Eng.)  *374;  2  Redfield  Wills 
(2nd  ed.)  *374.  But  see  Cooper  v. 
Hayes,  96  Ind.  386. 

Where  a  testator  bequeaths  personal 
estate  to  his  two  daughters  and  directed 
that  upon  the  demise  of  either  of  them 
without  issue,  the  share  of  her  so 
dj'ing  should  go  to  her  sister  without 
adding  the  words  executors,  administra- 
tors and  assigns,  the  limitation  over 
was  construed  as  if  it  were  a  limitation 
to  the  survivor,  because  the  dying  of 
one  without  issue  seemed  to  mean  a 
dying  without  issue  in  the  lifetime  of 
the  other.  Smith  Ex.  Int.,  §  556;  Mac 
Kinnon  v.  Peach,  2  Keen  (Eng.)  555. 
But  see  Green  v.  Rod,  Fitzgibb.  (Eng.) 
68,  stated  Fearne  481.     See  Fearne  483. 

1.  Lord  Beauclerk  v.  Dormer,  i  Atk. 
(Eng.)  307;  Barlow  v.  Salter,  17  Ves. 
(Eng.)  307;  Fearne  C.  R.  481;  Usitton 
■'.  Usitton,  3  Md.  Ch.  36;  Presley  v. 
Davis,  7  Rich.  Eq.  (S.  Car.)  105. 

In  some  cases  where  a  gift  over  is 
made  to  certain  persons  in  being,  with- 
out words  of  limitation,  it  has  been  con- 
sidered as  intended  as  a  personal  benefit 
to  those  persons  and  the  gift  will  be 
construed  to  take  eifect  on  the  death 
of  the  first  legatees  without  issue  dur- 
ing the  lives  of  the  ultimate  legatees. 
Eichelberger  t;.  Barnitz,  17  S.  &  R. 
(Pa.)  293.  See  Deihl  v.  King,  6  S.  & 
R.  (Pa.)  33;  Timberlake  v.  Graves,  6 
Munz.  (Va.)   175;   Biscoe  v.  Biscoe,  6 


Gill  &J.  (Md.)  232;  Woodland  v.  Wal- 
lis,6  Md.  151;  Buddti.  State,  22  Md.4S-, 
Clifton  V.  Haig,  4  Dessaus.  (S.  Car.)  330. 

2.  Theobald  on  Wills  (2nd  ed.)  543; 
Nichols  V.  Hooper,  i  P.  W.  (Eng.)  198; 
2  Vern.  (Eng.)  686;  Doe  d.  Smith  v. 
Webber,  i  B.  &  Aid.  (Eng.)  713  (E.  C. 
L.,  vol.  5);  King  V.  Frost,  3  B.  &  Aid. 
(Eng.)  1:46;  Blinston  v.  Warburton, 
Fearne  C.  R.  471 ;  2  K.  &  I.  (Eng.)  400. 
See  Goodwin  v.  Clarke,  i  Lev.  (Eng.) 
35;  In  re  Rje's  Settlement,  10  Hare, 
(Eng.)  106;  Smith  Ex.  Int.,  f^  5^0,  561; 
Hill  f .  Hill,  4  Barb.  (N.  Y.)  419;  Eaton 
V.  Straw,  iS  N.  H.  329;  Buchanan's 
Appeal,  72  Pa.  St.  448;  Hauer  v. 
Sheetz,  3  Yeates  (Pa.)  205;  Taylor  v. 
Taylor,  63  Pa.  St.  485;  Coyle's  Appeal, 
83  Pa.  St.  243;  Middleswarth's  Admr. 
V.  Blackmore,  74  Pa.  St.  414.  Compare 
James's  Claim,  i  Dal.  (Pa.)  47;  Evans' 
Lessee  v.  Davis,  i  Yeates  (Pa.)  332; 
Criley  v.  Chamberlain,  13  P.  F.  S. 
(Pa.)  481. 

But  in  Standle3'  v.  Feakes,  24  Beav. 
(Eng.)  485,  488,  it  was  held  that  a  di- 
rection that  the  lands  were  to  be  sold 
by  prior  devisee's  executors  and  pro- 
ceeds divided  did  not  prevent  an  estate 
tail  vesting  in  such  prior  devisee, 
because  such*sale  was  not  confined  to 
the  lifetime  of  the  executors  but  could 
be  well  executed  by  the  court  at  any 
time  in  the  future. 

But  if  the  trust  to  sell  is  vested  in  the 
testator's  and  not  in  the  devisee's  exec- 
utors, the  reasoning  upon  which  this 
case  proceeds  has  no  application.  Re 
Chisholm,  17  Grant  (U.  C.)  403,  406; 
Canadice  v.  Scott,  22  Grant  (U.  C.) 
426.  See  Taylor  v.  Taylor,  63  Pa.  St. 
485.  As  to  when  a  power  to  sell  is  an- 
nexed to  the  office  of  executor,  see 
Executors  and  Administrators, 
^  VIII,  4,  ».,  7  Am.  &  Eng.  Enc,  p.  201. 

3.  See  §  V,  10,  «.;  2  Jarman  on  Wills 
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like  presumption   that   a  definite    failure  of    issue  was  contem- 
plated.^ 

14.  Gift  Over  for  Life. — If  all  the  ulterior  limitations  dependent 
upon  the  failure  of  issue  are  for  life  only,  the  better  opinion 
seems  to  be  that  the  failure  of  issue  will  be  construed  to  mean  a 
failure  at  the  death  of  the  prior  taker  whose  issue  is  referred 
tp,  otherwise  where  some  only  of  the  ulterior  limitations  are 
for  life.^ 

15.  Bequest  of  Perishable  Goods — Original  Estate  Devised  Pur  Autre 
Vie. — It  seems  to  be  the  better  opinion  that  the  mere  fact  that 


(5th  Am.  ed.)  *526;  Jfe  Chisholm,  17 
Grant  Ch.  (U.  C.)  403;  s.  c,  18  Grant 
Ch.  (U.  C.)  467;  Canadice  11.  Canadice, 
22  Grant  Ch.  (U.  C.)  426. 

Mr.  Fearne  placed  Keily  v.  Fowler 
upon  this  ground — Fearne  C.  R.  482 — 
though  wrongly,  as  Mr.  Jarman  al- 
leges, as  the  trust  in  that  case  was 
transmissible.  In  Bigge  v.  Beasley,  i 
B.  C.  C.  (Eng.)  187,  Lord  Thurlow 
said  it  would  "be  better  to  say  that  in 
Keily  v.  Fowler  there  was  iio  rule  of 
construction  than  Mr.  Fearne's." 
Nevertheless  Mr.  Jarman  urges  that 
although  the  doctrine  was  misapplied 
by  Mr.  Fearne  on  principle,  a  persorial 
trust  meaning  thereby  one  not  trans- 
missible in  nature,  raises  as  strong  a 
presumption  against  an  indefinite  fail- 
ure of  issue  as  a  personal  interest,  and 
the  later  Canadian  cases  sustain  his 
position.  2  Jarman  on  Wills  (5th  Am. 
ed.)  *526. 

As  to  whether  a  power  to  executors 
to  sell  is  transmissible,  see  Sugd.  on 
Powers  (8th  ed.),  129  et.  seq.  See  also 
Executors  and  Administrators, 
§  VIII,  4,  «.,  7  Am.  &  Eng.  Enc,  p.  201. 

Jarman  on  Wills  (5th  Am.  ed.)  514, 
515;  Theobald  on  Wills  (2nd  ed.)  546; 
Smith  Ex.  Int.,  §  559;  Roper  on 
Legacies,  *i55o;  Roe  v.  Jeffery,  7  T. 
R.  (Eng.)  589;  Trafford  v.  Boehm,  3 
Atk.  (Eng.)  449;  Ide  v.-lde,  5  Mass. 
502;  Wilson  V.  Wilson,  32  Barb.  (N. 
Y.)  328;  Taylor  v.  Taylor,  63  Pa.  St. 
485;  Finlay  v.  Riddle,  3  Binn.  (Pa.)  139; 
Drury  v.  Grace,  2  Har.  &  J.  (Md.)  356. 
Contra,  Hawkins  on  Wills,  *2io; 
Rye's  Settlement,  10  Hare  (Eng.)  106, 
III;  Dale  w.  McGuinn,  15  Grant.  (U. 
C.)  Ch.  loi;  Watkins  f.  Sears,  3  Gill 
(Md.)  496.  See  Stevenson  v.  Jacocks, 
3  Murph.  (N.  Car.)  558. 

The  reason  for  the  exception  is  that 
"it  is  not  likel)',  in  such  case,  that  the 
testator  was  contemplating  an  indefinite 
failure  of  issue,  as  that  might  and  most 
probably  would  not  happen  until  very 


many  years  after  the  death  of  the  ob- 
jects of  the  ulterior  limitations."  Smith 
Ex.  Int.,  §  559. 

But  the  reason  applies  equally  well 
to  the  creation  of  a  contingent  re- 
mainder for  life  after  an  estate  tail. 
Moreover  the  creation  of  life  estates 
after  the  failure  of  issue  is  perfectlj' 
consistent  with  an  intention  that  the 
tenants  for  life  should  take,  if  the  issue 
failed,  in  their  lifetime.  See  Turner, 
V.  C,  m  Rye's  Settlement,  10  Hare 
(Eng.)  106,  lit. 

1.  Barlow  v.  Salter,  17  Ves.  (Eng.) 
479.  See  also  Doe  d.  Jones  v.  Owen,  i 
B.  &  Ad.  (Eng.)  318;  Peyton  v.  Lam- 
bert, 8  Ir.  Com.  L.  Rep.  485;  Boehm  v. 
Clark,  9  Ves.  (Eng.)  580. 

"  Where  the  entire  interest  is  given 
over,  the  mere  circumstance  that  one 
taker  is  confined  to  a  life  interest 
furnishes  no  indication  of  an  intention 
to  make  the  whole  bequest  depend  on 
the  existence  of  that  person  at  the 
time  when  the  event  happens  on  which 
the  limitation  over  is  to  take  effect." 
See  W.  Grant  in  Balow  v.  Salter,  17 
Ves.  483. 

2.  2.  Jarman  on  Wills  (5th  Am.  ed.) 
*526,  *S27. 

Non  constat,  that  the  testator  did  not 
intend  the  gift  over  to  take  effect  on  an 
indefinite  failure  of  issue,  provided  such 
failure  occurred  while  the  subject 
matter  of  the  bequest  remained  intact. 
Theremark  of  Turner,  V.  C,  in  Rye's 
Settlement,  10  Hare  (Eng.)  iii,  as  to 
the  restraining  power  of  a  gift  over  for 
life,  seems  to  apply. 

But  Mr.  Fearne  refers  the  decision 
in  Keily  v.  Fowler,  where  the  subject 
matter  of  the  bequest  consisted  of 
twenty  cows  and  a  horse,  in  part 
to  this  ground.  Fearne,  C.  R.  (But- 
ler's ed.)  484,  «.  See  also  Richardson 
V.  Noyes,  2  Mass.  56. 

In  some  cases  the  principle  has  been 
applied  to  a  bequest  of  slaves.  Royall 
V.  Eppes,  2  Munf.  (Va.)  479;  Biscoe  v. 
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the  subject  matter  of  the  bequest  consists  of  perishable  goods, 
and  cannot  survive  an  indefinite  failure  of  issue,  in  itself  affords 
no  ground  for  restraining  the  failure  of  issue  to  the  death  of  the 
first  taker.i 

16.  Effect  of  Power  of  Appointment. — Where  the  preceding  gift 
to  the  issue  is  implied  in  a  power  of  appointment,  as  where  the 
gift  is  to  A  for  life,  and  after  his  death  to  such  of  his  issue  as  he 
should  appoint,  and  in  case  he  should  die  without  issue,  over,  the 
failure  of  issue  will  be  restrained  to  the  death  of  the  first  taker, 
since  such  issue  must  be  intended  as  A  should,  or  at  least 
might,  appoint  to,  which  must  be  intended  issue  then  living. 
The  principle  applies  to  both  real  and  personal  estate.* 

17.  Failure  of  Testator's  Own  Issue, — Where  a  testator,  having  no 
issue,  devises  or  bequeaths  property  in  default  or  on  failure  of 
issue  of  himself ,  and  there  are  found  amongst  the  ulterior  limita- 
tions provisions  which  could  not  reasonably  be  meant  to  take 
effect  upon  an  indefinite  failure  of  issue,  such  as  directions  for 
the  payment  of  debts,  the  limitation  over  is  contingent  on  the 
event  of  his  leaving  no  issue  surviving  him,  and  the  contingency 
determined  at  his  death.* 


Biscoe,  6  Gill  &  J.  (Md.)  232;  Woodland 
V.  Wallis,  6  Md.  151. 

Where  the  Original  Estate  Devised  Is 
Pur  Autre  Ire. — Where  the  estate  de- 
vised is/ar  autre  vie,  a.  limitation  over 
in  default  of  issue  is  good,  since  it  can- 
not be  held  to  mean  a  failure,  vi  hich 
might  take  place  after  the  determina- 
tion of  the  estate.  Theobald  on  Wills 
(2nd  ed.)  546;  see  Croly  v.  Crol3-,  Batty 
(Ic)  i;  Manning  v.  Moore.  Ale.  & 
Nap.  (Ir.)  96;  Lee  v.  Flinn,  Ale.  & 
Nap.  (Ir.)  418. 

1.  Target  v.  Gaunt,  i  P.  W.  (Eng.J 
432;  10  Mod.  (Eng.)  402;  -Gilb.  Eq. 
Cas.  (Eng.)  149;  Atkinson  t.  Hutchin- 
son, 3  P.  W.  (Eng.)  432;  Hockley  v. 
Mawbej',  i  Ves.  Jr.  143,  s.  >,.,  3  B.  C.  C. 
(Eng.)  82;  Leeming  t>.  Sherratt,  2  Hare 
(Eng.)  14;  Keating  v.  Keating,  LI.  &  G. 
temp.  Plunk.  (Eng.)  291;  Smith  Ex. 
I"t-.  §557;  Roper  on  Legacies,  *I555; 
Balgny  v.  Hamilton,  More  (Eng.)  186. 
The  authority  of  Target  v.  Gaunt,  i 
P.  W.  432;  may  be  considered  shaken  by 
Simmons  v.  Simmons,  8  Sim.  (Eng.) 
22,  but  was  acknowledged  in  Eastivood 
V.  Arison,  L.  R.,  4  Ex.  (Eng  )  141.  But 
comfare  Martin  v.  Swannel,  J  Beav. 
(Eng.)  249;  Crozier  v.  Crozier,  2  Con. 
&  L.  (Eng.)  294;  3  D.  &  War.  (Eng.) 
373.  See  also  Torrance  v.  Torrance,  4 
Md.  11;  Newman  -v.  Miller,  7  Jones 
(N.  Car.)  518;  Woodley  v.  Findlay,  9 
Ala.  716. 

Mr.  Jarman  is  of  opinion  that  where 


there  is  an  express  limitation  to  the  is- 
sue in  default  of  appointment,  such 
limitation  will  not  be  confined  by  impli- 
cation to  issue- living  at  the  death  on  the 
groi^nd  that  the  power  embraces  such 
objects  OTiXy.  2  Jarman  on  Wills  (5th 
Am.ed.)  *53i.  See  Smith  v.  Death,  5 
Mad.  tEng.)  371;  Sealei'.  Barter,  2  B.  & 
P-  (Eng.)  285;  Davidson  w.Proctor,i9L. 
J.  Ch.  (Eng.)  396;  14  Jur.  (Eng.)  32; 
Roddy  -o.  Fitzgerald,  6  H.  L.  Cas.  823; 
Jesson  V.  Wright,  2  Bligh  (Eng.)  i. 

2.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*530,  Eastwood  v.  Arison,  L.  R.,  4  Ex. 
(Eng.)  141.  But  see  Jesson  v.  Wright, 
2   Bligh(Eng.)  i. 

In  Eastwood  v.  Arison,  testator  de- 
vised land  to  A,  "and  if  he  should  die 
without  issue,  that  property  shall  return 
to  the  E  family,  but  if  he  lives  to  have 
children  he  shall  have  power  to  make  a 
will  of  it  to  his  children."  Held,  that 
the  issue  on  failure  of  which  the  prop- 
erty was  to  return  to  the  E  family 
meant  the  children  to  whom  A  had 
power  to  leave  it  if  he  should  have  any, 
and  that  again  meant  children  living  at 
the  time  of  his  death,  as  it  was  to  such 
children  alone  that  he  could  leave  the 
property  by  will.  A  therefore  took  for 
life  only. 

3-  French  v.  Caddell,  3  B.  P.  C, 
Toml.  ed.  (Eng.)  257;  Wellington  v. 
Wellington,  4  Burr.  (Eng.)  2165;  I  W. 
Bl.  (Eng.)  645,  Lytton  v.  Lytton,  4  B. 
C.  C.  (Eng.)  441;  Sanford  v.  Irby,  3  B. 
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18.  Effect  of  Alternative  Limitations — Failure  of  Issue  Confined  to 
Period  of  Distribution  or  Possession. — If  real  estate  be  devised  to  A 
and  his  heirs,  with  a  gift  over  if  A  die  leaving  issue,  and  a  gift 
over  if  A  die  without  issue,  the  words  die  without  issue  may  bq 
restrained  to  the  event  of  A  dying  without  issue  before  the 
period  of  possession  or  distribution  (whether  the  devise  be  im- 
mediate or  in  remainder),  in  order  to  avoid  an  absolute  inconsist- 
ency with  the  prior  devise  in  fee  to  A.^ 

19.  Statutory  Changes.^ — In  England,  by  the  stat.  i  Vict.,  ch.  26, 
§  29,  in  all  wills  made  or  republished  on  or  after  January  1st, 
1838,  in  any  devise  or  bequest  of  real  or  personal  estate,  the 
words  "die  without  issue,"  or  "die  without  leaving  issue,"  or 
"  have  no  issue,"  or  any  other  words  which  miay  import  either  a 
want  of  or  a  failure  of  issue  of  any  person  in  his  lifetime  or  at 
the  time  of  his  death,  or  an  indefinite  failure  of  issue,  shall  be 
construed  to  mean  a  want  or  failure  in  his  lifetime  or  at  his  death, 
unless  the  words  are  referential  to  the  objects  of  the  prior  estate, 
or  preceding  gift,*  or  are  so  clearly  and  explicitly  used  to  denote 
an  indefinite  failure  of  issue  as  to  exclude  the. statutory  rule  of 
construction. 3  Similar  statutes  have  been  adopted  in  New  York,* 
New  Jersey,^  Maryland,®  Virginia,'  West  Virginia,*  North 
Carolina,®   South   Carolina,^"   Georgia,^! 


&  Aid.  (Eng.)  654;  Theobald  on  Wills 
(2nd  ed.),  542;  2  Jarmanon  Wills,  *50i; 
Rye's  Settlement,  lo  Hare  (Eng.)  io6. 
See  also  Doe  v.  Lucraft,  i  M.  &  Sc. 
(Eng.)  S73;  8  Bing.  (Eng.)  386. 

It  seems  that  the  mere  fact  that  the 
gift  over  is  dependent  upon  the  failure 
of  testator's  own  issue,  unassisted  by 
the  context,  is  not  sufficient  to  cre- 
ate a  definite  failure.  Bagot  v.  Legge, 
12  W.  R.  (Eng.)  1097;  4  N.  R.  (Eng.) 
492. 

1.  Hawkins  on  Wills,  *2I3;  Gee  v. 
Manchester,  17  Q^  B.  737  (E.  C.  L. 
R.,  vol.  79);  Clayton  v.  Lowe,  5  B.  & 
Aid.  636  (E.  C.  L.  R.,vol.  7).  Compare 
Fisher  v.  Webster,  L.  R.,  14  Eq.  (Eng.) 
283;  Olivant  v-  Wright,  24'  W.  R. 
(Eng.)  84;  Ladd  v.  Harvey,  21  N.  H. 
515;  Arnold  v.  Brown,  7  R.I;  188,  197; 
Ailfn  V.  Trustees,  102  Mass. 263;  Rich- 
ardson V.  Richardson  (Me.),  16  Atl. 
Rep.  250;  IngersoU's  Appeal,  86  Pa. 
St.  240.     Compare  §  VI,  note. 

2.  See  §  IV. 

The  referential  construction  is  not 
affected  by  the  act. 

See  Theobald  on  Wills  (2nd  ed.), 
535;  2  Jarman  on  Wills  (5th  Am.  ed.l, 
494;  Green  v.  Green,  3  De  G.  &  S. 
(Eng.)  480. 

3.  Prior  on  Issue,  ^  2;  Hawkins  on 
Wills,  *2i4;   2  Jarman   on   Wills   (5th 


Am.  ed.)  *533;  Smith  Ex.  Int.,  ^  563. 
As  to  the  construction  of  the  act,  see. 
In  re  O'Bierne,  i  Jo.  &  Lat.  (Eng.) 
352;  Meredith  v.  Treffry,  12  Ch.  D. 
(Eng.)  172. 

A  similar  statute  exists  in  Ontario. 
R.  S.  O.,  ch.  106,  §  31. 

4.  2  Rev.  Stats.,  pt.  2,  ch.  i,  §  22, 
taking  effect  Januarv,  1830. 

5.  Act  of  March"  12th,  1851,  R.  S. 
1877,  p.  124S,  pi.  25;  Convict  t>.  King,  2 
Beas.  (N.  J.)  375.  See  Morehouse  v. 
Cotheal,  2  Zab.  (N.  J.)  430. 

6.  Act  of  1862,  Rev.  Code,  1S7S,  art. 
49,  ij  9.     See  Mason  v.  Johnson,  47  Md. 

347- 

7.  Act  March  12th,  1819,  Code 
1873,  title  33,  ch.  112,  §  10.  See  Schultz 
V.  Schultz,  10  Gratt.  (Va.)  358;  Wine 
V.  Markwood,  31  Gratt.  (Va.)  43. 

8.  R.  S.,  1879,  ch,  82,  \  10. 

9.  Act  taking  effect  January  iijth, 
1828;  Bat.  Rev.,  ch.  42,  §  3.  See  (iar- 
land  V.  Watt,  4  Ired.  L.  (N.  Car.)  2S7; 
42  Am.  Dec.  120;  Spruill  v.  Moore,  5 
Ired.  Eq.  (N.  Car.)  284;  49  Am.  Dec. 
428. 

10.  Act  of  December  20th,  1S53, 
Gen.  Stats.,  1882,  §  1S62. 

11.  Act  of  February  nth,  1854,  Code 
1882,  \  2251.  Worrill  v.  Wright,  25 
Ga.  659;  Gibson  v.  Hardaway,  68  Ga. 
370.     Compare  Harris  v.  Smith,  16  Ga. 
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Alabama,*  Mississippi,^  Kentucky,*  Tennessee,*  Wisconsin,^ 
Michigan,®  Missouri,''  Minnesota,*  California,®  Dakota,*®  Mon- 
tana,** Nevada,*^  Idaho  **  and  New  Mexico.** 

VL  Dying  Without  Issue  Refesred  to  Death  in  Lifetime  of 
Testator. — In  the  absence  of  special  circumstances,  it  seems  to 
be  the  better  Opinion  that  the  words  "  dying  without  issue  "  will 
not  be  confined  to  a  dying  of  the  prior  taker  in  the  lifetime  of 
the  testator  since  where  the  context  is  silent,  words  referring  to 
the  death  of  the  prior  taker,  in  connection  with  some  collateral 
event,  apply  to  the  contingency  happening  as  well  after  as  before 
the  death  of  the  testator.*^ 


545;  Griswold  z'.  Griswold,  iS   Ga.  545, 

550- 

1.  Code  taking  effect  January  ist, 
1853;  Code  1876, 1  2181. 

2.  Act  of  June  13th,  1822,  Rev.  Code 
18S0,  §  1203.  Powell  t'.  Brandon,  24 
Miss.  343;  Kirby  v.  Calhoun,  8  Smed. 
&  M.  (Miss.)  462. 

3.  Rev.  Stats.  1877,  p.  586.  Corn- 
fare  Moore  v.  Moore,  12  B.  Mon.  (Ky.) 
651,  660;  Sale  V.  Crutchfield,  8  Bush 
(Ky.)  636,  648. 

4.  Comp.  Stats.  1871,  §  2009. 

5.  R.  S.,  1878,  §  2046. 

6.  Code  taking  effect  March,'  1847. 
How.  An.  Stats.  1882,  §  5538.  See  Good- 
ell  V.  Hibbard,  32  Mich.  48,  55. 

1.  Rev.  Code  of  1845,  R.  S.  1879, 
§  3942.     Faust  V.  Birner,  30  Mo.  414. 

8.  Stat,  at  Large   1873,  ch.,32,  §  22. 

9.  Act  of  April  27th,  1855,  Civ. 
Code  1872,  §  107 1. 

.10.   Rev.  Civ.  Code,  §  617. 

.  11.  Stimson's  Dig.  Am.  Stat.  Law,  § 

HIS- 

12.  Nevada  Comp.  L.  (1873)  271. 

13.  Idaho  (1874-1875),  p.  604,  45. 

14.  New  Mexico  Comp.  Law  (1884), 
Ij  1424. 

Construction. — The  English  act  does 
not  apply  where  the  words  are  "die 
without  heirs  of  the  body,"  as  in  that 
case  there  is  no  ambiguity.  Harris  v. 
Davis,  I  Coll.  (Eng.)  416.  Dawson  v. 
Small,  L.  R.,  9  Ch.  (Eng.)  651. 

But  under  the  American  statutes, 
with  the  exception  of  New  Jersey  and 
Maryland,  the  same  rule  of  construc- 
tion is  applied  to  the  words  "die  with- 
out heirs,"  or  "heirs  of  the  body,"  as  is 
by  tlie  English  statute  applied  to  "die 
without  issue."  Hawkins  on  Wills, 
*2i5,  note. 

But  if  the  words  "  heirs,"  or  "  heirs 
of  the  body  "  are  used  in  the  sense  of 
issue,  the  statute,  even  in  Maryland, 
applies.       Ganibrill    v.    Forest    Grove 


Lodge,  66  Md.  17;  s.  c.  (Md.),  10  Atl. 
Rep.  596. 

In  Alabama,  California  and  Dakota, 
the  rule  is  expressly'  stated  to  extend  to 
both  realty  and  personalty'.  Stimson's 
Am.  Stat.  Law  (January  ist,  1886), 
§  1415,  and  note  at  beginning  of  ch.  3, 

P-  173- 

In  Georgia,  the  provision  not  being 
restricted  to  one  species  of  property, 
applies  to  both;  as  is  probablj'  the  case 
in  the  other  States  mentioned.  Ga. 
Code  (1861),  ^2:;25. 

This  statutory  rule  of  construction 
will,  of  course,  yield  to  a  contrar3'  in- 
tention appearing  in  the  will;  and  in 
some  of  the  States  the  legislature  has 
been  careful  so  to  provide.  Stimson's 
Am.  Stat.  Law  (January  ist,  1S86), 
§  1415,  citing  statutes  of  N.  J.,  Md.,  W. 
Va.,  N.  C,  Tenn.;  also  §  2800,  citing 
statutes  of  Cal..  Dak.  and  Mon. 

The  statute  does  not  applj'  where 
the  words  importing  a  failure  of  issue 
would,  under  the  old  law,  have  been 
construed  not  to  refer  to  an  indefinite 
failure  of  issue.  2  Jarman  on  Wills  (5th 
Am.  ed.)  *534;  Morris  v.  Morris,  17 
Beav.  (Eng.)  198;  Jarman  v.  Vye,  L.  R., 
2  Eq.   (Eng.)   784. 

15.  Smith  V.  Stewart,  4  De  G.  &  S. 
(Eng.)  252;  2  Jarm.  (5th  Am.  ed.) 
*783;  Allen  v.  Farthing,  2  Medd. 
(Eng.)  310;  s.  c,  2  Jarman  on  Wills 
(5th  Am.  ed.),  *783;  Edwards  w..  Ed- 
wards. 15  Beav.  (Eng.)  245;  Child  v. 
Giblett,  3  My.  &  K.  (Eng.)  71.  See 
also  Gawler  v.  Cadby  jac.  (Eng.)  346; 
Gosling  V.  Townshend,  17  Beav.  (Eng.) 
245;  s.  c,  2  W.  R.  (Eng.)  23;  Johnston 
V.'  Antrobus,  21  Beav.  (Eng.)  556', 
Randfield  v.  Randfield,  8  H.  L.  .Cas. 
(Eng.)  221;,  236;  Bowers  v.  Bowers, 
L.  R.,  5  Ch.  (Eng.)  244;  Re  Heath- 
cote's  trusts,  22  W.R.  (Eng.)  42;  29 
L.  T.,  N.  S.  445;  Olivant  v.  Wright,  24 
W.  R.  (Eng.)  84;  Parry  v.   Daggs,  26 
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W.  R.  (Eng.)  353;  Ware  v.  Watson,  7 
D.  M.  &  G.  (Eng.)  248;  O'Mahoney  v. 
Burdett,  L.  R.,  7  H.  L.  Cas.  (Eng.)  38S, 
395.  See  Lewin  v.  Kille^',  L.  R.,  13 
App.  Cas.  (Eng.)  783;  Britton  v.  Thorn- 
ton, 112  U.  S.  526,  533. 

As  to  what  limitations  will  be  held 
Substitutional,  see  Lampley  v.  Blower, 

3  Atk.  (Eng.)  397;  Butler  v.  Ommanej, 

4  Russ.  (Eng.)  70;  Pearson  v.  Stephens, 

5  Bligh,  N.  S.  (Eng  )  203;  s.  c.,  Dow.  & 
CI.  (Eng.)  328;  Gibbs  v.  Tait,  8  Sim. 
(Eng.)  132;  Doe  v.  Sparrow,  13  East 
(Eng.)  *359;   Prior  on  Issue,  pi.  77^3. 

But  where  the  prior  limitation  ex- 
pressly confers  a  fee  simple  in'realty  or 
an  absolute  interest  in  personalty,  and 
there  are  alternative  limitations  over, 
which  collectively  provide  for  the  death 
of  the  devisee  or  legatee  under  all  pos- 
sible circumstances,  the  words  of  con- 
tihgency  apply  exclusively  to  the  hap- 
pening of  the  event  in  the  testator's 
lifetime,  in  order  to  avoid  repugnancy, 
inasmuch  as  the  alternative  limitations, 
if  not  so  restricted,  would  reduce  the 
-prior  devise  in  fee  or  absolute  interest 
to  an  estate  for  life.     Clayton  v.  ]L,owe, 

5  B.  &  Aid.  (Eng.)  636.  See  Gee  v. 
Manchester,  17  Q^B.  737  (E.  C.  L.  R., 
vol.  79);  s.  c,  19  I..  J.  Ch.  (Eng.)  151, 
14  Jur.  (Eng.)  825;  Woodburne  v. 
Woodburne,  23  L.  J.,  Ch.  (Eng.)  336. 
Comfare  IngersoU's  Appeal,  86  Pa.  St. 
240;  Clough  V.  Clough,  15  (N.  H.) 
Atl.  Rep.  127;  Chaplin  v.  Doty,  15 
(Vt.)  Atl.  Rep.  362;  Barren  v.  Barrel!, 
38  N.  J.  Eq.  60,  63. 

But  this  reason  does  not  apply  where 
there  are  no  words  in  the  primary  be- 
quest exj^ressly  giving  an  absolute  in- 
terest, as  there  is  no  danger,  in  such 
case,  of  imputing  two  inconsistent  in- 
tentions to  the  testator ,  in  refusing  to 
hold  the  bequest  absolute  upon  the  tes- 
tator's death.     Cooper  w.  Cooper,  i  K. 

6  J.  (Eng.)  658.  See  also  Bowers  v. 
Bowers,  L.  R.,  5  Ch.  (Eng.)  244;  Gos- 
ling V.  Townshend,  2  W.  R.  (Eng.)  23; 
Rogers  v.  Waterhouse,  4  Drew  (Eng.) 
329.  But  see  Rogers  v.  Rogers,  7  W. 
R.  (Eng.)  541. 

As  to  Litect  of  limitation  to  survivors 
in  case  of  death  of  first  taker  without 
issue,  see  Walworth,  Ch.,  in  Moore 
V.  Sj'ms,  25  Wend.  (N.  Y.)  iiq,  150; 
Tier  I'.  Pennel,  i  Edw.  Ch.  (N.  Y.)  354; 
Hurlburt  v.  Emerson,  16  Mass.  244; 
Williamson  v.  Chamberlain,  2  Stock. 
Ch.  (N.  J.)  373;  Wurts  V.  Page,  4  C.  E. 
Green  (N.J.)  365;  Hansford  ».  Elliott, 
9  Leigh  (Va.)  79;  Drayton  v.  Drayton, 
I  IDessaus.Eq.  (S.  Car.)  324;  Elliott  v. 


Smith,  I  Dessaus.  Eq.  (S.  Car.)  499; 
Hilliard  v.  Kearney,  i  Busb.  Eq.  (N. 
Car.)  221;  Ruflf  V.  Rutherford,  i  Bail. 
Ch.  (S.  Car.)  7.  See  also  Cross  v.  Col- 
tart,  WeeklyNotes,  1884  (Eng.),  p.  123; 
Buckle  V.  Farvett,  4  Hare  (Eng.)  536; 
Giles  V.  Smith,  8  Sim.  (Eng.)  360; 
Waugh  V.  Waugh,  2  My.  &  K.  (Eng.) 
41. 

In  United  States. — The  principle  in 
the  text  has  been  followed  in  Britton  v. 
Thornton,  112  U.  S.  526,  533.  See  also 
Buchanan  v.  Buchanan,  99  N.  Car.  308; 
Williams  v.  Lewis,  100  N.  Car.  142; 
Kelley  v.  Meiers,  135  Mass.  231;  Greer 
V.  Wilson,  108  Ind.  322.  Comfare 
Price  f.  .Johnson,  90  N.  Car.  592;  Fields 
V.  Whitfield  (N.  Car.)  7  Rep.  7S0,  783; 
Suydam  v.  Thayer,  94  Mo.  49. 

But  in  many  States  the  supreme  court  . 
declined  to  follow  the  principle  of  the 
text.  Held,  that  in  the  absence  of  con- 
text or  circumstances  showing  a  con- 
trary intent,  the  words  dying  without 
issue  refej-red  to  a  dying  withih  the 
lifetime  of  the  testator.  Quackenbos 
V.  Kingsland,  102  N.  Y.  128;  55  Am, 
Rep.  771,  778;  Livingstone  v.  Greene, 
52  N.  Y.  118,  124;  Embury  v.  Sheldon, 
68  N.  Y.  227,  233;  Nellis  v.  Nellis,  99 
N.  Y.'SOj;  Moore  v.  Lyons,  25  Wend. 
(N.  Y.)  119,  125',  Kerr  v.  Bryan.  32 
Hun  (N.  Y.)  51;  Leonard  v.  Kings- 
land,  67  How.  Pr.  (N.  Y.)  431;  Shoon- 
maker  v.  Stockton,  37  Pa.  St.  461; 
Waugh's  Appeal,  78  Pa.  St.  436;  Mick- 
ley's  Appeal,  92  Pa>.  St.  514;  s.  c,  13 
Phila.  (Pa.)  281:  Hancock's  Estate,  13 
Phila.  (Pa.)  283.  Comfare  Wurts  t!. 
Page,  4  Green,  C.  E.  (N.J.)  365;  Bald- 
win V.  Taylor,  37  N.  J.  Eq.  78;  Denise 
■V.  Denise,  37  N.  J.  Eq.  163,  169;  Barrell 
V.  Barrell,  38  N.J.  Eq.  60,  63;  Burdge 
V.  Walling,  16  (N.  J.)  Atl.  Rep.  51; 
Phelps  V.  Robbins,  40  Conn.  250,  267; 
White  V.  White,  52  Conn.  518;  Coe  v. 
James,  54  Conn.  511',  s.  c,  9  Atl.  Rep. 
392;  Phelps  V.  Phelps,  55  Conn.  359; 
Chaplin  -v.  Doty  (Vt).  15  Atl.  Rep. 
362;  Hall  V.  Chaffee,  14  N.  H.  215; 
Clough  V.  Clough  (N.  H.)  15  Atl.  Rep. 
127;  Birney  v.  Richardson,  5  Dana 
(Ky.)  424;  Trabue  v.  Terry  (Ky.),  9  S. 
W.  Rep.  161;  Edwards  «.  Bible,  43  Ala. 
666;  o.  c,  54  Ala.  475;  Harris  w.  Smith, 
16  Ga.  545;  Gi-iswold  v.  Greer,  18  Ga. 

545-  550- 

As  to  what  will  be  sufficient  evidence 
of  a  contrary  intent  see  Van  Derzee  v. 
Slingerland,  103  N.  Y.  47;  Matter  of 
New  York  etc.  R.  Co.,  105  N.  Y.  89, 93;, 
49  Am.  Rep.  478;  Mickey's  Appeal, 
92  Pa.  St.  514. 
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VII,  Effect  of  Limitation  Over  Upon  Preceding  Limitation 
— 1.  Where  the  Failure  of  Issue  Is  Indefinite. — In  regard  to  real  es- 
tate, where  the  issue  are  not  mentioned  in  the  preceding  limita- 
tion, a  devise  in  fee  to  the  first  taker  will  be  restrained,  or  devise 
for  life  enlarged  to  an  estate  tail  by  a  gift  over  on  an  indefinite 
failure  of  issue.  When  there  is  an  express  devise  to  the  issue  in 
general,  or  issue  male  or  female,  eo  nomine,  interposed  between 
the  prior  devise  to  the  ancestor,  and  the  subsequent  devise  over 
on  an  indefinite  failure  of  his  issue  in  general,  or  issue  of  the 
given  description,  and  the  word  issue  in  the  intermediate  devise 
would  be  construed  a  word  of  limitation  if  there  were  no  such 
devise  over,  the  devise  over  does  not  prevent  the  word  issue  from 
being  construed  as  a  word  of  limitation,  but  operates  in  aid  of 
that  construction. 1     With  regard  to  personalty,  a  bequest  to  A, 

The  tendencj'  is  to  lay  hold  of  slight     Dansey    v.    Griffiths,    4  Man.    &    Sel. 


circumstances.  Buel  v.  Southwick,  70 
N.  Y.  581;  Hennessy  v.  Patterson,  85 
N.  Y.  91,  92;  Nellis  v.  Nellis.  99  N.  Y. 
505;  Tyson  v.  Blake,  22  N.  Y.  55S. 

For  further  discussion  see  Legacies 
AND  Devises.     See  also  Wills. 

A  testator  having  given  the  residue 
and  remainder  of  his  estate,  real  and 
personal,  to  J  B,  "his  heirs  and  as- 
signs forever,"  charged  vfith  the  pay- 
ment of  debts,  funeral  expenses  and 
certain  small  legacies,  added  the  follow- 
ing proviso:  '■'■Provided,  that  in  case 
the  said  J  B  doth  not  return  to  Phila- 
delphia, from  his  present  intended  voy- 
age to  South  America,  or  in  case  he 
doth  not  return  to  Philadelphia  vcithin 
a  reasonable  time  after  my  decease,  but 
■departs  this  life  without  lawful  issue, 
then  and  in  such  case  or  cases  all  my 
said  messuage,  lot  and  residuary  estate, 
real  and  personal,  intended  for  the  said 
J  B  shall  go  to  A  B  subject  to  the  same 
charges.  Held,  that  the  proviso  was  to 
be  taken  to  refer  to  a  dying  without 
issue  on  the  contemplated  voyage,  and 
J  B  having  returned  from  the  voyage  in 
the  lifetime  of  the  testator  took  a  fee 
simple  in  the  real  estate.  McCarthy  v. 
Dawson,  i  Whart.  (-Pa.)  4. 

1.  This  construction  will  be  adopted 
whether  the  prior  limitation  is  in  words 
which  would  pass  a  fee  or  indefinite  or 
expressly  for  life.  Smith  Ex.  Int.,  ^§ 
564-568;  Shadwell,  V.  C,  in  Mackell 
■V.  Weeding,  8  Sim.  (Eng.)  4;  Prior  on 
Issue,  §§  184,  185.  See  Chapinan  d. 
Scholes  V.  Scholes,  2  Chitty  643; 
Denn  d.  Slater  v.  Slater.  5  D.  &  E. 
(Eng.)  335;  Doe  d.  Neville  v.  Rivers,  7 
D,  &  E.  (Eng.)  276;  Doe  d;  Ellis  v. 
EUfS,  9  East  (Eng.)  382;  Tenny  d. 
Agar  V.  Agar,  12  East  (Eng.)  252; 
Romilly  t;.  James,  6  Taunt.  (Eng.)  263; 


(Eng.)  61;  Doe  d.  Jones  v.  Owens,  i  B. 
&  Ad.  (Eng.)  318;  Doe  d.  Cadogan  v. 
Ewart,  7  Ad.  &  El.  (Eng.)  636.  See 
also  Parker  v.  Tootal,  11  H.  L.  Cas. 
143;  Daintry  f.  Daintry,  6  T.  R.  (Eng.) 
307;  Doe  d.  Blandford  v.  Applin,  4  D. 
&  E.  (Eng.)  82;  Doed.  Cock  f.  Cooper, 
I  East  (Eng.)  229;  Ward  v.  Bevil,  i 
You.  &  Jer.  (Eng.)  512.  See  also  4 
Kent  Com.,  *276  et  seq.;  Fisk  v. 
Keene,  35  Me.  349;  I'arker  v.  Parker, 
5  Met.  (Mass.)  134;  Wheatland  v. 
Dodge,  10  Met.  (Mass.)  502;  Hall  v. 
Priest,  6  Gray  (Mass.)  18;  Raymond 
V.  Howe,  12  Gray  (Mass.)  49;  Williams 
V.  Hitchborn,  4  Mass.  189;  Hawley  v. 
Northampton,  8  Mass.  3;  Nightingale 
V.  Burrell,  '15  Pick.  (Mass.)  104;  Si- 
monds  Z".  Simonds,  112  Mass.  157;  Tur- 
rill  V.  Northrop,  51  Conn.  33;  Man- 
chester V.  Durfee,  5  R.I.  1549;  Jackson 
V.  Bellinger,  18  Johns.  (N.  Y.)  368; 
Paxon  V.  Lefiferts,  3  Rawle  (Pa.)  59; 
Shoemaker  v.  Huffnagle,  4  W.  &  S. 
(Pa.)  437;  Willis  v.  Bucher,  3  Wash. 
(U.  S.)  369;  Eichelberger  v.  Barnitz, 
9  Watts.  (Pa.)  447;  Shoofstall  i;.  Pow- 
ell, I  Grant  Cas.  (Pa.)  19;  Lapsley  v. 
Lapsley,  9  Pa.  St.  130;  Hansell  v.  Hub- 
bell,  24  Pa.  St.  244;  Doyle  v.  Mallady, 
33  Pa.  St.  264;  Greenawalt  v.  Greena- 
walt,  71  Pa.  St.  438;  Middleswarth  v. 
Blackmore,  74  Pa.  St.  414;  Lawrence 
V.  Lawrence,  105  Pa.  St.  335;  Condict 
t'.  King,  13  N.  J.  Eq.  375;  Waples  v. 
Harman,  i  Harr.  (Del.)  223;  Roach  v. 
Martin,  i  Harr.  (Del.)  548;  HoXton  v. 
Archer,  3  Gill  &  J.  (Md.)  199;  Tate  v. 
Tally,  3  Call.  (Va.)  354;  Goodrich  v. 
Harding,  3  Rand.  (Va.)  280;  Thom- 
ason  V.  Anderson,  4  Leigh  (Va.)  118; 
Wright  v.  Cahoon,  12  Leigh  (Va.) 
370;  Beasley  v.  Whithurst'  2  Hawks 
(N.  Car.)  437;  Whitworth  v.  Stuckey, 
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I   Rich.  Eq.  (S.  Car.;  404;  Goodall  v. 
Hibbard,  32  Mich.  47. 

Thus  a  devise  to  A  and  his  heirs,  and 
if  A  dies  without  issue,  over,  creates  an 
estate  tail  in  A.  Brice  v.  Smith, 
Willes  (Eng.)  i;  Tenny  v.  Agar,  12 
East  (Eng.)  253;  Dansey  v.  Griffiths, 
4  M.  &  S.  (Eng.)  61.  See  Albee  v. 
Carpenter,  12  Cush.  (Mass.)  3S2; 
Wynn  v.  Story,  38  Pa.  St.  166;  Seely 
-'■  Seely,  44  Pa.  St.  434;  Moody  v. 
Snell,  81  Pa.  St.  359;  Cleveland  v. 
Havens,  2  Beas.  (N.J.)  loi;  o.  c,  78 
Am.  Dec.  90;  Rowe's  Exrs.  iK  White, 
16  N.  J.  Eq.  411;  s.  c,  84  Am.  Dec. 
169. 

So  a  devise  to  A  or  to  A  for  life,  and 
if  he  dies  vi'ithout  issue,  over,  will  also 
create  an  estate  tail.  ]L.ee's  Case,  i 
Leon  (Eng.)  285;  Robinson's  Case, 
Willes  (Eng.)  3;  i  P.W.  605;  3  Wills  246; 
Medlicott  v.  Joslin,  2  Brod.  &  B.  (Eng.) 
632;  Doe  V.  Gallini,  3  A.  &  E.  (Eng.) 
340;  Denn  v.  McMurtrie,  3  Green  (N. 
j.)  276. 

The  reason  tor  the  rule  is  that  in  the 
former  case  "the  testator  has  explained 
himself  to  have  used  the  word  heirs  in 
the  qualified  and  restricted  sense  of 
heirs  of  the  body,  and  in  the  latter  he 
has,  by  postponing  the  ulterior  devise 
until  the  failure  of  the  issue  of  the 
prior  devisee,  afforded  an  irresistible  in- 
ference that  he  intended  that  the  estate 
to  be  taken  by  the  prior  devisee  under 
the  indefinite  devise  should  be  of  such 
a  measure  and  duration  as  to  fill  up  the 
chasm  in  the  disposition,  and  prevent 
the  failure  of  the  ulterior  devise,  whicli 
as  an  executory  devise  to  take  effect  on 
a  general  failure  of  issue,  would  of 
course  be  void  for  remoteness."  i  Jar- 
raan  on  Wills  (5th  Am.  ed.)  *5S4; 
Paxon  V.  Lefferts,  3  Rawle  (Pa.)  59. 

Estate  tail  and  not  estate  -for  life 
passes  by  devise  of  land  to  be  equally 
divided  among  three  persons,  with  a 
subsequent  provision  that  in  case  one 
of  them  shall  die  without  issue  the 
property  given  to  him  shall  descend 
to  the  testator's  heirs  in  fee.  This  is 
not  a  case  to  which  the  statute  (R.  S. 
C.  59,  §  9)  abolishing  the  rule  in 
Shelly's  case  applies.  Ilayward  v. 
ilowe,  12  Gray  (Mass.)  49;  71  Am. 
Dec.  734;  Whitcomb  v.  Taylor,  122 
Mass.  249. 

Exceptions. — A,  having  a  son  and  two 
daughters,,  provided  by  will — "If  .it 
.shall  happen  my  son  B  cuid  my  two 
diiusriilers  die  without  issue  of  their 
bodies  lawfully  begotten,  then  all  my 
lands   shall    remain    to   my  nephew   D 
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and  his  heirs."  Held  (i)  that  no  ex- 
press estate  was  given  to  the  children; 
(2)  that  they  took  no  estate  by  implica- 
tion, because  then  it  must  be  either  a 
joint  estate  for  life,  with  several  in- 
heritances in  tail  or  several  estates  tail 
in  succession,  one  after  another.  The 
latter  it  could  not,  be  because  it  was  un- 
certain which  should  take  first;  nor  the 
former,  because  the  heir  at  law  could 
be  disinherited  without  a  necessary  im- 
plication, which  in  this  case  there  was 
not,  for  it  was  only  a  designation  and 
appointment  when  the  land  should 
come  to  the  nephew.  Gardner  ->. 
Sheldon,  Vaugh.  259;  i  Eq.  Ca.  Ab. 
197,  pi.  6;   I  Freem.  (Eng.)  11. 

But  this  case  has  been  considered 
shaken  by  Tenny  d.  Agar  v.  Agar,  12 
"East  (Eng.)  252;  Romilly  v.  James,  6 
Taunt.    (Eng.)    263;  'i    Marsh.   (Eng.) 
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Again,  where  the  person. on  whose 
general  failure  of  issue  a  devise  is  ex- 
pressly made  expectant  is  the-  heir  at 
law  of  the  testator,  he  becomes  bj'  the 
application  of  the  rule  under  considera- 
tion, tenant  in  tail  by  implication  in 
precisely  the  same  manner  as  if  there 
had  been  a  prior  devise  to  him  and  his 
heirs  in  the  will,  i  Jarman  (5th  Am. 
ed.)  *556;  citing  Goodridge  v.  Good- 
ridge,  Willes  (Eng.)  369..  7  Mad.  453; 
Daintry  v.  Daintry,  6  T.  R.  307.  See 
Smith  Ex.  Int..  kk  585,  5S8. 

Smith  Ex.  Int.,  §  569.  See  Frank- 
lin V.  Lay,  6  Mad.  (Eng.)  258;  Murth- 
waite  V.  Barnard,  2  Brod.  &  Bing. 
(Eng.)  623;  Murthwaite  t;.  Jenkinson, 
2  Bar.  &  Cres.  (Eng.)  359;  Denn  d. 
Webb  V.  Puckey,  5  Durn.  &.  East  (Eng.) 
299;  Frank  v.  Stevin,  3  East  548; 
Doe  d.  Dobson  v.  Grew,  2  Wils.  (Eng.i 
322;  s.  c,  Fearne,  182;  King  v.  Bur- 
chell,  Amb.  (Eng.)  379;  s.  c,  Fearne 
363,  364;  Marshall  v.  Bonsfield,  2  Mad. 
(Eng.)  166. 

Gift  to  Issue  by  Way  of  Remainder. — 
Thus  where  the  preceding  devise  is  to 
A  for  Hfe  and  after  his  decease  to  his 
issue,  an  estate  tail  would  be  created 
without,  and  necessarily  with,  the  aid  of 
the  limitation  over.  Sparrow  v.  Shaw, 
2  Sab.  (Eng.)  798;  s.  c,  nom.  Shaw  -'. 
Wright,  3  Bro,  P.  C.  (Eng.)   120, 

So  where  the  preceding  devise  is  to 
A  for  life  and  after  his  decease  to  the 
issue  of  his  body  and  the  heirs  of  the 
body  of  such  issue.  Merest  v.  Hodg- 
son, 9  Gri.  (Eng.)  556.  See  Franklin  v. 
Lay,  6  Mad.  (Eng.)  258;  Roe  >.  Grew, 
Wilmot  (Eng.)  272;  but  see  Lodding- 
ton  ','.  Kime,  i  Salk.  (Eng.)  224;  i  Lord 
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and  if  he  dies  without  issue,  over,  confers  an   absolute  interest.^ 
So  where  the  preceding  bequest  to  A  is  expressly  for  life.^     But 


Raj-m.  (Eng.)  203;  s.  i...  nam.  Carter  v. 
Bernardiston,  3  Bro.  P.  C,  Toml.  ed. 
(Eng.)  64. 

So  where  the  limitation  is  to  A  for 
life,  with  remainder  to  his  issue  and 
their  heirs  or  heirs  and  assigns,  fol- 
lowed by  a  gift  over  on  failure  of  issue 
of  A,  A  takes  an  estate  tail;  the  limita- 
tion to  the  heirs  general  of  the  issue 
being  restrained  to  heirs  of  the  body  by 
force  of  the  gift  over,  so  as  to  reduce 
the  devise  to  one  to  A  for  life  with  re- 
mainder to  his  issue,  and  the  heirs  of 
their  bodies.  Frank  v.  Stevin,  3  East 
(Eng.)  34S;  Denn  v.  Puckey,  5  T.  R. 
(Eng.)  299;  Franklin  v.  Lay,  6  Madd. 
(Eng.)  2i;8.  See  Paxon  v.  Lefferts,  3 
Rawle  (Pa  )  59;  Taylor  v.  Taylor,  63 
Pa.  St.  484;  Kleppner  v.  Laverty,  70  Pa. 
St.  70;  Gonzales  v.  Barton,  45  Ind.  295. 

In  this  case  the  better  opinion  would 
seem  to  be  that  the  estate  tail  in  A  is 
implied  from  the  gift  over,  since  it  is 
doubtful  if,  without  such  gift  over,  the 
issue  would  not  take  by  purchase.  See 
Lord  St.  Leonards  in  Montgomery 
V.  Montgomery,  3  Jo.  &  Lat.  (Eng.)  47. 
See  also  Myers  v.  Anderson,  i  Strobh. 
Eq.  (S.  Car.)  344;  M'Lure  -v.  Young, 
3  Rich.  Eq.  (S.  Car.)  559;  Ward  v. 
Jones,  1;  Ired.  Eq.  (N.  Car.)  400. 
Contra',  Parker  v.  Clarke,  6  D.  M.  & 
G.  (Eng.)  109;  Williams  v.  Williams, 
33  Weekly  Rep.  (Eng.)  118;  Carroll  v. 
Barns,  15  W.  N.  C.  (Pa.)  553.  See  as  to 
superadded  words  of  limitation  §  III, 
2,  c. 

Where  lands  are  devised  to  A  for  life 
with  remainder  to  his  issue,  share  and 
share  alike  as  tenants  in  common,  or 
with  other  words  implying  that  the  is- 
sue are  to  take  concurrently,  and  there 
is  a  gift  over  on  failure  of  issue  of  A, 
inasmuch  as  the  issue,  if  taking  by  pur- 
chase, would  take  for  life  only,  the 
words  implying  distribution  are  rejected 
and  A  is  held  to  take  any  estate  tail  in 
order  to  carry  out  the  general  intention 
that  all  the  issue  should  take.  Hawkins' 
Wills  *I90.  Doe  d.  Blandford  v.  Aplin, 
4T.  R.  (Eng.)  82;  Doe  d.  Cock  v. 
Cooper,  I  East  (Erig.)  229;  Ward  v. 
Bevil,  I  Yo.  &  Jer.  (Eng.)  513.  See 
Murthwaite  T'.  Jenkinson,  2  B.  &  C. 
(Eng.)  357;  Kavanagh  v.  Morland, 
Kav  (Ertg.)  16;  Woodhouse  v.  Herrick, 
I  K.  &  J.  (Eng.)  352;  Roddy  v.  Fitz- 
gerald, 8  H.  L.  Cas.  (Eng.);  Ogden's 
Appeal,  70  Pa.  St.  501. 


In  such  case  there  is  no  authority  for 
the  construction  which  would  give  the 
issue  estates  for  life  by  purchase,  with 
an  estate  tail  in  remainder  only  to  the 
parent  by  implication.-  Compton, 
J.,  in  Roddy  v.  Fitzgerald,  8  H.  L. 
Cas.  (Eng.)  S23,  859. 

Whether  thq  construction  would  be 
the  same  in  the  absence  of  a  gift  over 
mav  well  be  questioned.  But  see  Doe 
V.  Rucestle,  8  C.  B.  (Eng.)  876  (E.  C. 
L.  R.  vol.  54),  where  the  gift  over  was 
a  definite  failure  of  issue. 

As  a  part  of  the  context  the  devise 
over,  following  a  limitation  to  A  with 
remainder  to  his  issue  and  their  heirs,  or 
to  the  issue  as  tenants  in  common,  must 
certainly'  be  taken  into  consideration 
in  determining  whether  the  word  issue 
in  the  preceding  devise  is  to  be  taken  as  a 
word  of  purchase  or  limitation,  although 
the  better  opinion  seems  to  be  that  the 
presence  of  the  devise  over  is  not  indis- 
pensable to  the  latter  construction.  See 
Parke,  B.,  in  Slater  v.  Dangerfield,  15 
M.  &  W.  (Eng.)  275;  Jackson  v.  Cal- 
vert, 1  J.  &  H.  (Eng.)  235;  Wood,  V. 
C,  in  Woodhouse  v.  Herrick,  i  K.  &  J. 
(Eng.)  352.  See  Parker  v.  Clarke,  6  D. 
M.  &  G.  (Eng.)  109;  Hayes'  Inquiry 
302;  Phillips  V.  James.  2  Dr.  &  Sm. 
(Eng.)  404;  3  D.  J.  &  S.  (Eng.)  72;  Will- 
iams V.  Williams,  33  Weekly  Rep. 
(Eng.)  118;  Carroll  7).  Burns,  15  W.  N. 
C.  (Pa.)  553. 

1.  Coms.Exrs.  *iiio;Everestf.Gell,  1 
Ves.  Jr.  (Eng.)  286;  Chandless  v.  Price, 
3  Ves.  (Eng.)  99;  Ward  v.  Bevil,  i  Yo. 
&  Jer.  (Eng.)  513.  See  Re  Andrews' 
Will,  27  Beav.  (Eng.)  608;  6  Jur.,  N. 
S.  (Eng.)  114;  Henderson  v.  Cross,  7 
Jur.,N.  S.(Eng..)  177;  s.  c,  9.W.  R.(Eng.) 
263;  Smith's  Appeal,  23  Pa.  St.  2; 
Mengel's  Appeal,  61  Pa.  St.  248; 
Usitton  V.  Usitton,  3  Md.  Ch.  36;  Shep- 
hard  v.  Shephard,  2  Rich.  Eq.  (S. 
Car.)  142;  s.  c,  46  Am.  Dec.  41; 
Schultz   V.    Schultz,    10    Gratt.  (Va.) 
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"The  reason  for  this  is  clear;  the  first 
bequest  carries  the  whole  interest  in 
the  property;  the  second  is  void  for 
remoteness,  and  therefore  does  not 
derogate  from  the  estate  created  by  the 
first."  Prior  on  Issue,  §  186.  See  Re 
Andrews'  Will,  27  Beav.  (Eng.)  60S. 

2.  Prior  on  Issue,  §  187;  Fearne  Cont. 
Rem.  486;  Roper  on  Legacies,  *I526; 
Love  V.  Windham,  i  Lev.    (Eng.)  290. 
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Upon  Preceding  Limitation, 


if  the  preceding  bequest  is  to  A  for  life,  and  after  his  decease  to 
his  issue,  with  a  gift  over  if  he  die  without  issue,  the  issue  take 
in  remainder  as  purchasers  under  the  preceding  bequest,  and  the 
gift  over  being  construed  referentially,  a  definite  failure  is 
created.^ 

2.  Where  the  Failure  of  Issue  Is  Definite. — A  gift  over  upon  a  defi- 
nite failure  of  issue  will  in  no  wise  alter  the  construction  of  the 
preceding  limitation.  Its  only  effect  will  be  to  engraft  upon  it  an 
executory  devise  or  contingent  remainder  to  operate  upon  the 
happening  of  the  events  specified.** 


See  Lord Thurlow's  opinion  in  Atty. 
Gen.  V.  Bayley,  2  Bro.  C.  C.  (Eng.) 
558;  and  in  Knight  v.  Ellis,  2  Bro,  C. 
C.  (Eng.)  578.  See  also  Brooks  v. 
Lord  Lake,  10  Jur.(Eng.)  485;  Bradshaw 
V.  Skilbeck,  1  Bing.  N.  C.  (Eng.;  188; 
Lepine  v.  Ferrad,  2  Ru.  &  My.  (Eng.) 
378;  Mogg  V.  Mogg,  I  Mer.  (Eng.)  654; 
Williams  v.  Lewis,  6  H.  L.  Cas.  (Eng.) 
*i02o;  Byng  z>.  Lord  Stafford,  5  Beav. 
(Eng.)  558;  Bennett  v.  Bennett,  2  Dr. 
&  Sm.  (Eng.)  266;  Addison  v.  Addison, 
9  Rich.  Eq.  (S.  Car.)  58.  See  Seibert  tj. 
Butz,  9  Watts  (Pa.)  494;  Pott's  Ap- 
peal, 30  Pa.  St.  168.  Compare  §  V,  i, 
«.  (2). 

But  in  Target  v.  Gaunt,  i  P.  W. 
(Eng.)  433,  Lord  Macclesfield  states 
the  rule  to  be  directly  contrary,  and 
Boehm  v.  Clarke,  9  (Ves.)  580,  and 
Barlow  v.  Salter,  17  Ves.  (Eng.)  479. 
Sir  W.  Grant  seems  to  consider  the 
question  still  open. 

The  reason  for  the  rule  as  stated  in 
the  text  is  thus  explained  b_v  Roper: 
Bequest  to  A  for  life,  and,  if  A  dies 
without  issue,  to  B,  gives  A  an  absolute 
interest,  for  A,  the  legatee,  being  en- 
titled by  the  express  bequest  for  life 
only,  and  B,  the  legatee  over,  being  en- 
titled to  nothing  upon  the  single  event 
of  A's  death,  but  upon  that  event 
coupled  with  a  general  failure  of  A's 
issue,  if  A  were  not  considered  as  tak- 
ing immediately  for  himself  and  his 
issue,  the  interest  between  his  death 
and  the  event  upon  which  B  could  take 
would  be  undisposed  of;  therefore  as  the 
words  are  large  enough,  the  court  im- 
plies an  intention  in  the  testator  to 
transmit  the  legacy  to  A's  issue;  but  as 
chattels  cannot  be  entailed,  an  absolute 
interest  in  them  ex  necessitate  must  vest 
in  B.  Roper  on  Legacies,  p.  *is26,  cit- 
ing Brooks  V,  Lord  Lake,  10  Jur.  485. 

1.  Prior  on  Issue,  ^§  244, 257,  301,  316; 
Hawkins  on  Wills,  *i97;  Knight  v. 
Ellis,  2  Bro.  C.  C.  (Eng.)  570;  Atkin- 
son  11,  Paice,   I   Bro.   C.C.(Eng.)9i; 


Bx  farte  Wynch,  5  De  G.  M.  &  G. 
(Eng.)  188;  Goldney  v.  Crabb,  19  Beav. 
(Eng.)  338;  Parker  v.  Clarke,  6  De  G. 
M.  &  G.  (Eng.)  104;  Hedges  ».  Harpur, 
3  De  G.  &J.  (Eng.)  129;  Stewarts. 
Jones,  3  De  G.  &'J.  (Eng.)  532;  Mc- 
Garry  v.  Thompson,  29  Grant  (U.  C.) 
Ch.  2S7.  But  see  Pott's  Appeal,  30 
Pa.  St.  168.  Compare  Myers'  Appeal,  49 
Pa.'  St.  III.    See  ante,  §§  III,  2,  C.  (2), 

IV,  2. 

'  Otherwise  where  the  bequest  is  to 
A  for  life  and  after  his  decease  to  his 
heirs  male.  Williams  v,  Lewis,  6  H. 
L.  Cas.  (Eng.)  *ioi3,  *I020. 

The  principle  in  the  text  applies  also 
to  a  devise  of  chattels  real.  Hawkins 
on  Wills,  *I97. 

Limitation  to  A  and  His  Issue. — 
Under  a  limitation  to  A  and  his  issue, 
with  a  gift  over  on  an  indefinite  failure 
of  issue,  A  takes  an  estate  tail  in  realty 
and  an  absolute  interest  in  personalty 
whether  there  are  issue  in  being  at  the 
time  the  will  takes  eifect  or  not.  Prior 
on  Issue,  §  189  et  seq.;  Scale  v.  Baites, 
2  B.*&  P.  (  Eng.)  485;  Broadhurst  v. 
Morris,  2  B.  &  Ad.  (Eng.)  i;  Goodright 

V.  Wright,  I  P.  W.  (Eng.)  397;  s.  c,  t 
Strange  (Eng.)  25;  Franklin  v.  Lav,  2 
Bligh  (Eng.)  59,  n.;  Doe  d.  Gilman  v. 
Elvej',  4  East  (Eng.)  313.  See  ante,  § 
III,  2  b. 

2.  Prior  on  Issue,  §  173;  Smith  Ex. Int., 
ij  584;  Greene  v.  Ward,  1  Russ.  (Eng.) 
262;  Doe  d.  Herbert   v.  Selby,   2  Barn. 

6  Cr.  (Eng.)  926;  Smith  7).  Horlock,  7 
Taunt.   (Eng.)  129;    Burnett  v.   Lowe, 

7  Bing.  (Eng.)  535;  Murthwaite  v. 
Jenkinson,  2  B.  &  C.  (Eng.)  357; 
Kavanagh  v.  Morland,  Kay  (Eng.)  16. 
See  also  Doe  d.^Barnfield  v.  Welton, 
2  Bos.  &  Pal.  (Eng.)  324;  Plunket  v. 
Holmes,  i  Lev.  (Eng.)  11.  ' 

Where  there  is  an  express  devise  in- 
terposed between  the  prior  devise  to  the 
ancestor  and  the  limitation  over  on  an 
indefinite  failure  of  his  issue,  and  that 
intermediate  devise  is  not  to  his  issue 
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ITEM, — Also  ;  moreover ;  besides ;  in  addition  to.* 


eo  nomine,  but  to  his  sons,  daughters 
or  children,  indefinitely  or  for  life,  or 
in  tail;  the  sounder  construction,  upon 
principle,  if  not  upon  authority,  would 
seem  to  be  that  the  words  introducing 
the  limitation  over  raise  an  estate  in 
him,  by  implication,  in  remainder  after 
the  estate  limited  by  the  intermediate 
devise  to  his  sons,  daughters  or  chil- 
dren, unless  the  object  of  the  inter- 
mediate devise  is  to  create  a  perpetual 
succession  of  life  estates.  Smith  Ex. 
Int.,  §  576.  See  Parr  -u.  Swlndels,  4 
Russ.  (Eng.)  283;  Franks  v.  Price,  5 
Bing.  N.  C.  (Eng.)  87. 

Where  there  is  an  express  devise  to 
the  issue  in  general  or  issue  male  or 
female,  eo  nomine,  indefinitely  or  for 
life  or  in  tail,  interposed  between  the 
prior  devise  to  the  ancestor  and  the 
subsequent  devise  over  on  an  indefinite 
failure  of  his  issue  in  general  or  issue  of 
the  given,  description,  and  the  intent  is 
clear  and  unequivocal  that  the  word 
issue  shall  be  taken  to  be  a  word  of  pur- 
chase and  it  would  be  so  construed  if 
there  were  no  such  devise  over;  the 
better  opinion  would  seem  to  be  that 
the  addition  of  the  devise  over  does  not 
prevent  the  word  issue  from  being  so 
construed,  and  the  intermediate  devise 
from  conferring  a  distinct  estate  upon 
the  issue,  unless  the  object  of  the  inter- 
mediate devise  is  to  create  a  perpetual 
succession  of  life  estates;  but  yet  that  it 
raises  an  estate  tail,  by  implication,  in 
favor  of  the  ancestor,  to  take  remainder 
after  the  intermediate  estate  conferred 
upon'the  issue.  Smith  Ex.  Int.,  §  571. 
Thus,  "  if  there  be  a  gift  to  the  issue, 
and  a  limitation  in  the  will  with  refer- 
rence  to  them,  which  has  the  eflFect  of 
giving  them  the  fee  simple,  then  if  there 
be  a  gift  over,  in  case  of  dying  without 
issue,  the  gift  over  aflFords  no  evidence 
of  intention  to  justify  the  application 
of  the  rule  in  Shelly's  case,  because  the 
fee  was  in  the  issue  and  the  words 
dying  without  issue  are  consequently 
held  to  mean  only  such  issue  as  were 
before  mentioned,  as  in  the  case  of 
Hockley  v.  Mawbey,  i  Ves.  Jr.  142,  and 
Leming  v.  Sherratt,  2  Hare  (Eng.)  14. 


But  it  must  first  be  made  out  that  the 
fee  is  in  the  issue  as  purchasers."  Kava- 
nagh  V.  Morland,  Kay  (Eng.)  16. 

A  limitation  over  in  case  the  prior 
devisee  die  without  leaving  issue  living 
at  his  death  is  not  considered  explana- 
tory of  the  species  of  issue  included  in 
the  prior  devise,  and  does  not  prevent 
the  prior  devise  taking  an  estate  tail 
under  it.  The  result  simplj'  is  that  if 
the  tenant  in  tail  has  no  issue  at  his 
death,  tlie  devise  over  takes  effect;  if 
otherwise,  the  devise  over  is  defeated 
notwithstanding  a  subsequent  failure  of 
issue.  2  Jarman  on  Wills  (5th  Am.  ed.) 
*445.  See  Lyon  v.  Mitchell,  i  Madd. 
(Eng.)  467;  Hutchinson  v.  Stevens,  i 
Keen  (Eng.)  240;  Broadhurst  v.  Mor- 
ris, 2  B.  &  A.  (Eng.)  I. 

1.  It  does  not  mean  "in  like  man- 
ner." It  is  used  to  show  that  what 
follows  is  intended  to  be  in  addition  to 
what  precedes,  or  it  is  only  made  use  of 
to  distinguish  the  clauses  in  the  will. 
Evans  v.  Knorr,  6  Rawle  (Pa.)  69. 
"  Item  is  an  usual  word  in  a  will  to  in- 
troduce new  distinct  matter;  therefore 
a  clause  thus  introduced  is  not  infiu- 
enced  by,  nor  to  influence  a  precedent 
or  subsequent  sentence  unless  it  be  of 
itself  imperfect  and  insensible  without 
reference."  Hopewell  v.  Ackland.  i 
Salk.  239;  Horwitz  v.  Norris,6o  Pa.  St. 
282;  Hoxton's  Lessee  v.  Gardiner,  i  H. 
&  M.  (Md.)  459.  "'Item'  shows  that 
the  testator  is  dealing  with  a  new  sub- 
ject, and  that  the  words  following  apply 
to  that  only,  and  not  to  the  preceding 
matter,  unless  the  intention  that  they 
should  do  so  is  plain."  Doe  v.  West- 
ley,  4  B.  &  C.  669. 

"  The  terms 'item,'  'further,'  'more- 
over,' are  commonly  used  in  the  begin- 
ning of  a  new  devise  or  bequest,  without 
indicating  any  particular  intention  in 
the  disposition  of  the  property."  Burr 
V.  Sim,  I  Whart.  (Pa.)  264. 

It  is,  however,  sometimes  construed 
conjunctively  in  the  sense  of  '  and '  or 
'  also,'  and  need  not  necessarily  be  con- 
strued as  independent  of  the  preceding 
'clause.  Cheeseman  v.  Partridge,  i  Atk. 
438;  Castledon  w.  Turner,  3  Atk.  259. 
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JAIL. — See  PRISONS. 
JAIL  LIBERTIES.— See  PRISONS. 

JEOFAILS — (See  AMENDMENTS). — An  oversight  in  pleading ;  a 
mistake,  or  error ;  strictly,  the  acknowledgment  of  an  error.^ 
JEOPARDY — (See  CONSTITUTIONAL  Law). 
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I.  Examination    Before  Commit- 

I.  Definition. — The  word  jeopardy  signifies  danger  or  peril ;  and 
in  law  the  term  is  applied  to  the  situation  of  a  prisoner  where  a 
jury  is  sworn  and  empanelled  to  try  his  case  and  charged  with  his 
deliverance,  upon  a  valid  indictment,**  and  it  is  well  settled  at 
common  law,*  and  by  a  constitutional  enactment  of  the  United 
States,*  that  no  person  shall  be  subject  to  be  twice  put  in  jeop- 
ardy of  life  or  limb  for-  the  same  offence. 

IL  Universality  of  the  Principle. — The  principle  of  jeopardy  is 
found  in  one  of  the  maxims  of  the  civil  law,^  and  embodied  in 
the  very  elements  of  the  common  law.®     It  is  an  ancient  and  well 

1.  Bu-rr.  Law.  Diet.;  3  Bl.   Com.  407.         But  the  finding  of  a  similar  maxim  in 

the  civil  law,  "■nom.  bis  in  idem,"  ynoxxli 
indicate  that  the  principle  is  a  part  of 
that  universal  law  of  reason,  justice  and 
conscience,  of  which  Cicero  said:  "Nor 
is  it  one  at  Rome  and  another  at  Ath- 
ens, one  now  and  another  in  the  future, 
but  among  all  nations  it  is  the  same." 
Lactantius  Inst.  Div.,  bk.  7,  ch.  8. 

6.  4  Black.  Com.  335;  U.  S.  v. 
Gilbert,  2  Sim.  (U.  S.)  42;  People  v. 
Goodwin,  iS  Johns.  (N.  Y.)  201;  and 
see  Com.  v.  Roby,  12  Pick.  (Mass.) 
.501. 

The  safeguard  is  broader  than  the 
great  commentator  Blackstone  stated 


J  'ai  failli  was  the  expTession  in  which 
the  ancient  pleader  acknowledged  his 
error.  Statutes  of  jeofails  are  statutes 
of  amendments. 

2.  Bouv.  L.  Diet.,  tit.  Jeopardy; 
Abb.  L.  Diet.,  tit.  Jeopardy;  Kendall 
V.  State,  65  Ala.  492;  State  v.  Redman, 
17  Iowa  329;  Cooley's  Const.  Lim.  326. 

Webster's  definition  is,  exposure  to 
death,  loss  or  injury,  hazard,  danger, 
peril. 

3.  4  Black.  Com.  315. 

1.  Const.  U.  S.,  Amend.  5. 
5.  Bouv.  L.  Diet,  (15th  ed.)  tit.  {nom. 
bis  in  idem ) . 


926 


To  What  Jeopardy  Applies.  JEOPA  RD  V.  To  What  Jeopardy  Applies. 

established  principle  which  is  a  part  of  that  universal  law  of  rea- 
son, justice  and  conscience,  which  reaches  its,  culmination  in  our 
national  constitution.^  This  provision  in  the  United  States  con- 
stitution, however,  is  exclusively  a  restriction  upon  federal  power, 
and  does  not  limit  the  power  of  a  state  over  its  citizens  ;^  but  sub- 
stantially the  same  restriction  is  contained  in  the  constitution,^  or 
adopted  by  the  legislature*  of  nearly  every  state  in  the  Union, 
the  common  law  rule  of  no  second  jeopardy  for  the  same 
offence,  as  distinguished  from  the  constitutional  one,  having  been 
generally  adopted.^ 

ni.  To  What  Jeopardy  Applies. — While  the  words  "life  and 
hmb,"  used  in  the  constitutional  provision,  would  seem  to  indicate 
that  it  was  intended  to  apply  only  to  the  higher  crimes,  it,  being 
a  remedial  provision,  is  liberally  construed,  and  is  as  a  general  rule 
applied  to  all  indictable  offences,  including  misdemeanors.^ 

it,  for  two  kindred   maxims  of  the  com-  Twitchell  v.  Com.  9  Pa.  St.  211;    U.  S. 

mon  \iL\\,  "nemo   debet   bis  vexari  fro  71.  Barnhart,  22  Fed.  Rep.  2S5;  10  Sawy. 

utia  et  cadem  causa"    and    '■^nemo  debet  (U.  S.)  491. 

his  funiri  fro  uno  delicto,"  have  long         The  supreme  court  of  the  State  hav- 

guarded  the  rights  of  successful  litigants  ing  denied  aclaim  of  immunit_y,  specially 

in  civil,   and   prevented    oppression   in  set  up  under  article  5  of  amendments  of 

criminal  cases,  not  only  so  far  as  life  is  the      federal     constitution,    protecting 

concerned,   but   also    with    respect    to  any  person    from    twice  being  put  in 

propert_y,  limb  and  liberty.     17   Am.  L.  jeopardy   for  the   same  offence,  the  su- 

^e^-  735-  preme  court  of  the  United   States  has 

In     considering     this    question    one  jurisdiction    to    review    that    decision, 

should  remember  that  at  the  time  it  be-  Bohanan  r'.  Nebraska,- 118  U.  S.  231. 
came  embedded  into  the   constitutional         3.  Bish.  Cr.  L.  (7thed.;,  §98i;Whart. 

jurisprudence     of    our     English    fore-  Cr.  Pr.  (8th  ed.),  §  490. 
fathers,  twice  in  jeopardy   only  applied         Theconstitutionsof  the  United  States 

to  life  and   limb  and  did  not  apply  to  and  all  the  States  except  six,  namely: 

misdemeanors. .  Hale  P.  C,  vol.  i,  ch.  3,  Connecticut,  Maryland,  Massachusetts, 

vol.  2,  ch.  19.  North  Carolina,    Virginia   and    Ver- 

1.  State  V.  Benham,  7  Conn.  414;  mont,  contaip  this  prohibition  against 
Mount  V.  State,  14  Ohio  295;  State  v.  double  punishment  in  very  similar 
Norvell,   2   Yerg.   (Tenn.)  ,24;  U.  S.  v.  terms,  and  it  being  thus  made  a  part  of 

■  Keen,  i  McLean  (U.  S.)  429.  the  fundamental  law  the  decisions  must 

The  declaration  is  not  that  a  person  conform  therewith,  except  in  the  six 
shall   not   be   twice  tried  for  the  same     States   above   mentioned.      7   Am.   L. 

■  offence,  but  that  he  shall  not  be  twice     Rev.  735. 

put  in  jeopardy.   Hilands  f.   Com.,  iii  4.   17  Am.  L.  Rev.  735;  Greenwook  T'. 

Pa.  St.  I.  State,  6  Baxt.  (Tenn.)  576. 

This  constitutional   provision,  it  has  5.  24  Cent.  L.  J.  563'. 

been  said,  extends  to  the  common  law  The  plea  of  once   in  jeopardy  under 

maxim,  which  was  limited   to  felonies,  our  constitutional  provisions  is  similar 

to  all  grades  of  offences;  and   it  is   but  to  the  plea  oi  autrefois  acquit  or  auire- 

the  application  to  the  administration  of  fois  convict  at  common  law.   Whart.  PI. 

criminal  jurisprudence  of  a  more  gen-  &  Ev.,  §  537  (1S75). 

eral  maxim,  that  no  one  shall  be  twice  6. 'McCaulej'  v.   State,   26  Ala.  135; 

vexed  for  one  and  the  same  cause.     The  Jones   v.  State,    15   Ark.  261;  State  v. 

object  of  incorporating  itunder  the  fun-  Lavinia,  25  Ga.  311;  Campbell  v.  State, 

damental   law  was  to  render  it,  as  re-  11  Ga.  353;   Williams   v.  Com.,   29  Pa. 

spects  criminal  causes,  inviolable  by  any  St.  102;  State  ».  Weaver.   13   Ired.   (N. 

department  of  the  government.     State  Car.)    203;    State  v.    Lee,  10  R.  L  494; 

V.  Behimer,  20  Ohio  St.  572;  Whart.  PI.  State  v.  Rankin,  4  Coldw.  (Tenn.)  145; 

&  Ev.,  Ij  574.  State  v.  Connor,  5  Coldw.  (Tenn.)  315; 

2.  Prescott  v.  State,  19  Ohio  St.  1S7;  Com.  v.  Old^,  5  Litt.  (Ky.)  137;  Day  v. 
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IV.  Essential  Elements  of  Jeopaedy^I.  Court  of  Competent 
Jurisdiction. — Legal  jurisdiction  does  not  arise  if  the  court  has  no 
jurisdiction  of  the  offence,*  or  power  to  hear  or  determine  the 
cause.^  But  where  there  are  two  or  more  courts,  each  of  which 
has  jurisdiction,  the  court  first  assuming  jurisdiction,  takes  exclu- 
sive cognizance  of  the  case,^  and  a  conviction  or  an  acquittal  in 
such  court  is  a  bar  to  an  indictment  in  any  other  court  ;*  but  after 


Com.,  23  Gratt.  (Va.)  915;  Brink  v. 
State,  iS  Tex.  App.  344;  s.  c,  51  Am. 
Rep.  317. 

There  is,  however,  an  apparent  ten- 
dency, in  some  of  the  courts  to  hold  the 
doctrine  more  .strictly  in  the  higher 
crimes,  especially  those  punishable  with 
death,  than  in  ordinary  misdemeanors. 
Bish.  Cr.  L.  (7th  ed.),  §  990;  and  see 
People  V.  Olcott/ 2  Johns.  (N.  Y.)  Cas. 
301;  Williams  v.  Cora.,  2  Gratt.  (Va.) 
567;  U.-  S.  V.  Morris,  i  Curt.  (U.  S.) 
23;  Cora.  V.  Cook,  6  Serg.  &  R.  (Pa.) 
577. 

1!  Ball  V.  State  (Ark.),  2  S.  W.462; 
Severin  v.  People,  37  111.  414;  O'Brian 
V.  State,  12  Ind.  360;  State  v.  Odell,  4 
Blackf.  (Ind.)  156;  Stade  v.  M'Cory,  2 
Blackf.  (Ind.)  5;  Cora.  v.  Peters,  53 
Mass.  (12  Mete.)  387;  Com.  -y.  Goddard, 
13  Mass.  455;  Com.  v.  Hyde,  Thatch. 
Cr.  Cas..  (Mass.)  112;  People  v.  Tyler, 
7  Mich.  161 ;  Montross  v.  State,  6i  Miss. 
429;  Marston  v.  Jenness,  ii  N.  H.  156; 
State  V.  Britton,  48  N.  J.  L.  371;  s. 
c,  7  A.  679;  Com.  V.  Myers,  i  Va.  Cas. 
188. 

On  an  indictment  for  felony,  a  plea 
of  former  conviction  is  not  supported 
by  proof  of  an  acquittal  of  the  same 
charge  before  a  justice,  and  conviction 
of  a  misdemeanor  included  in  such 
felony,  the  justice  having  no  jurisdiction 
over  felonies.     State  v.  Nichols,  38  Ark. 

550- 

An  acquittal  by  a  jury,  in  a  court  of 
the  United  States,  of  a  defendant  who 
is  there  indicted  for  an  offence  of  which 
that  court  has  no  jurisdiction,  is  no  bar 
to  an  indictment  against  him,  for  the 
same  offence,  in  a  State  court.  Com.  v. 
Peters,  12  Mete.  (Mass.)  387. 

One  charged  before  a  police  court  with 
being  a  disorderly  person,  and  dis- 
charged with  formal  objections  to  the 
jurisdiction  of  the  cour^t  may  be  arrested 
again  immediately  on  a  warrant  of  a 
justice  of  the  peace  on  like  complaint. 
State  V.  Britton,  47  N.  J.  I-.  251. 

Change  in  the  Law. — If,  after  the  com- 
raission  of  the  offence,  the  law  is  re- 
pealed, and  another  substituted  without 


any  saving  clause  relative  to  past 
crimes,  no  court  will  have  jurisdiction 
and  a  trial  will  be  a  nullity.  Packer  v. 
People,  8  Colo.  361;  Garvey's  Case,  7 
Colo.  384. 

A  special  plea  of  autrefois  convict  to 
an  indictment  before  a  court  that  had 
no  jurisdiction  over  the  offence  is  bad. 
Reich  t;.  State,  53  Ga.  73;  i  Am.  Cr. 
Rep.  S43.  ~ 

Where  one  pleaded,  in  bar  to  an  in- 
dictment for  assault  and  battery,  a  former 
conviction  for  the  same  offence  before 
a  justice  of  the  peace,  and  it  appeared 
from  the  record  that  the  justice  first 
ordered  the  defendant  to  recognize  for 
his  appearance  at  the  common  pleas, 
and  then,  on  the  defendant  pleading 
guilty,  revoked  the  order  and  sentenced 
him  to  pay  a  fine,  the  plea  was  held 
suificient.     Com.  v.  Goddard,  13  Mass. 

4.5S- 

2.  Dunn  V.  State,  2  Ark.  229;  s.  c, 
35  Ara.  Dec.  54;  State  v.  Payne,  4  Mo. 
376;  State  V.  Hodgkins,  42  N.  H.  474; 
Hodges  V.  State,  5  Coldw.  (Tenn.)  7; 
Wilson  V.  State,  16  Tex.  246;  Flournoy 
V.  State,  16  Tex.  30. 

One  convicted  of  murder  wholly  with- 
out authority  of  law  cannot  base  a  plea 
of  once  in  jaopardy  on  such  conviction. 
Packer  v.  People,  8  Colo.  361. 

A  conviction  for  an  assault  and  bat- 
tery, bj'  the  city  court  of  Little  Rock, 
Arkansas,  under  the  act  of  1840,  which 
is  held  to  be  void,  is  coram  non  judice, 
and  absolutely  void,  and  constitutes  no 
bar  to  a  prosecution,  in  the  circuit  court, 
for  the  same  offence.      Rector  v.  State, 

1  Eng.  (Ark.)  187. 

A  prisoner  is  not  put  in  jeopardy  by 
being  put  on  trial  before  a  judge  and 
jury  at  a  special  term  of  court  not  called 
as  authorized  by  law.     Dunn   v.  State, 

2  Ark.  329;  s.  C,  42  Am.  Dec.  689; 
People  V.  Webb,  38  Cal.  467. 

3.  U.  S.  V.  Barnhart,  22  Fed.  Rep. 
285;  10  Sawy.  (U.  S.)  491;  Burdett  v. 
State,  9  Tex.  43. 

4.  When  a  mayor's  court  and  the 
county  court  have  concurrent  jurisdic- 
tion of  the  offence  of  keeping  a  disor- 
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jurisdiction  has  been  assumed  by  one  court  the  defendant  will  not 
be  put  in  jeopardy  by  a  trial  in  another  court  of  concurrent  juris- 
diction,^  and  a  judgment  of  an  inferior  court  is  no  bar  to  the 
prosecution  in  a  higher  court  for  a  higher  grade  of  the  offence  of 
which  the  inferior  court  has  no  jurisdiction.*  A  conviction  or  an 
acquittal  by  a  justice,  on  a  charge  of  which  he  had  jurisdiction 
only  to  examine  the  accused  and  hold  to  bail,  or  discharge,  is  void, 
and  no  bar  to  an  indictment  for  the  same  offence,^  as  well  as  a 
conviction  or  an  acquittal  pronounced  in  a  case  in  which  the  pre- 
liminary jurisdictional  r-equisites,  as  complaint,  process,  etc.,  had 
been  omitted.*  Not  only  must  the  court  have  jurisdiction  of  the 
offence,  but  it  must  have  been  committed  within  the  territorial 
limits  of  its  jurisdiction.     If  committed  elsewhere,  a  former  jeop- 


derly  house,  an  acquittal  in  the  maj'or's 
court  is  a  bar  to  an  indictment  in  the 
county  court.  Handley  v.  State,  i6 
Tex.  App.  444. 

A  conviction  in  an  inferior  court  hav- 
ing concurrent  jurisdiction  of  the  offence 
must  stand  upon  an  equal  footing.  It 
cannot  be  claimed  that  a  rightful  con- 
viction in  one  court  has  more  or  less 
efficacy  in  protecting  a  respondent  from 
forther  prosecution  than  a  similar  convic- 
tion in  a  court  of  concurrent  jurisdiction. 
In  Hawkins'  Pleas  of  the  Crown,  ch. 
35,  §  10,  it  is  said  "an  acquittal  in  any 
court  whatever  which  has  jurisdiction 
of  the  cause  is  as  good  as  if  in  the  high- 
est court."  "^  fortiori" says  Parker, 
C.  J.,  in  Com.  v.  Goddard,  13  Mass.  455, 
"should  a  conviction  be  good  in  such 
case." 

1.  While  after  indictment  and  before 
trial,  a  justice  of  the  peace  took  juris- 
diction of  the  same  offence,  before  whom 
the  offender  was  tried  and  sentenced, 
the  court  held  that  the  conviction  and 
sentence  was  no  bar  to  the  indictment. 
Burdett  v.  State,  9  Tex.  43. 

2.  White  V.  State,  9  Tex.  App.  390. 
A  conviction  of  an  assault  before  a 

justice  is  not  a  bar  to  an  indictment  for 
a  higher  grade  of  assault  not  within  the 
justice's  jurisdiction,  although  based  on 
the  same  assault.  Boswell  v.  State,  20 
Fla.  869. 

3.  State  V.  Morgan,  62  Ind.  35; 
.O'Brian  v.  State,  12  Ind.  369;  State  v. 
Odell,  4  Blackf.  (Ind.)  156;  State  v. 
Payne,  4  Mo.  376;  Foust  -u.  State,  85 
Term.  342;  Hodges  v.  State,  5  Coldw. 
(Tenn.)  7. 

4.  Conviction  before  a  justice  of  the 
peace,  in  the  absence  of  a-ny  charge  is 
void,  and  no  bar  to  a  subsequent  iridict- 
ment.    Bigham   v.   State,  59  Miss.  529. 

On  a  trial  for  an  aggravated  assault 


defendant  pleaded  former  conviction 
before  a  justice  of  the  peace.  It  ap- 
peared that  the  justice  acted  without 
affidavit  or  warrant,  and  no  witnesses 
were  examined,  and  that  defendant 
pleaded  guilty  to  a  single  assault.  Held, 
no  bar.  Warrinerw.  State,  3  Tex.  App. 
104;  s.  c,  30  Am.  Rep.  124. 

The  judgment  of  a  justice  of  the  peace, 
on  a  conviction  for  a  misdemeanor, 
upon  the  voluntary  appearance  of  the 
offender,  without  process,  prosecutor,  or 
the  hearing  of  evidence,  is  extrajudicial, 
and  is  no  bar  to  an  indictment  in  the 
circuit  court.  State  v.  Atkinson,  9 
Humph.  (Tenn.)  677. 

Information  of  Offender. — A  convic- 
tion before  a  justice  of  the  peace,  and  a 
sentence  to  pay  a  fine,  on  the  confes- 
sion or  the  information  of  the  offender 
himself,  is  no  bar  to  an  indictment  for 
the  same  offence.  Com.  v.  Alderman, 
4  Mass.  477. 

A  formefr  conviction  for  intoxication, 
rendered  by  a  justice  of  the  peace 
against  one  of  his  own  complaint,  is  not 
a  bar  to  the  prosecution  previously  in- 
stituted by  the  State's  authority  for  the 
same  offence,  though  the  form  is  deter- 
mined by  the  statute.  A  formal  com- 
plaint is  necessary,  under  Const.  Vt.,  ch. 
I,  art.  A,  and  R.  L.,  5§  1667,  1719,  1749, '° 
confer  jurisdiction  on  the  magistrate. 
State  V.  Wakefield  (Vt.),  15  A.  181. 

Cliange  of  Venue. — The  court  to  which 
a  change  of  venue  in  a  criminal  cause  is 
taken  acquires  no  jurisdiction  of  the 
cause  until  there  is  filed  in  it  a  tran- 
script of  the  record  and  proceedings  in 
the  cause  from  the  original  court,  duly 
certified  by  the  clerk  under  the  seal  of 
the  court;  and  therefore  a  trial  of  the 
defendant  upon  a  transcript  without  a 
seal  would  be  no  jeopardy,  and  no  de- 
fence against   a  trial  upon   the    same 
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ardy  is  no  defence  ;i  and  if  the  court  derives  its  existence  from  an 
unconstitutional  statute,*  or  holds  a  term  not  authorized  by  law,* 
its  judgments  are  no  bar. 

2.  Siifficient  Indictment  or  Information. — Former  jeopardy  is  a 
good  defence  where  the  acquittal  or  conviction  is  upon  a  valid  in- 
dictment sufficient  in  form  and  substance  to  sustain  a  conviction,* 
and  not  otherwise  ;*  and  no  jeopardy  arises  on  the  trial  of  an  in- 


record  after  it  is  perfected  hy  the  seal. 
Ball  V.  State,  48  Ark.  94;  Am,  Dec. 
1886,  2  S.  W.  462. 

1.  Nicholson  v.  State,  72  Ala.  176; 
Campbell  v.  People,  109  111.  565;  Com. 
V.  Roby,  29  Mass.  (12  Pick.)  496;  State 
V.  Barnhart,  22  Fed.  Rep.  285;  10  Sawy. 
(U.S.)  491.  • 

The.  North  Carolina  courts  have 
jurisdiction  only  of  offences  committed 
within  the  territorial  boundaries  of  that 
State,  and  if  they  are  committed  in  an- 
other State,  that  is  a  matter  of  defence 
under  the  plea  of  "not  guilty."  State  t). 
Mitchell,  83  N.  C.  674. 

2.  Rector  v.  State,  i  Eng.  (Ark.)  187; 
and  see  McGinnis  v.  State,  9  Humph. 
(Tenn.)  43. 

3.  Dunn  v.  State,  2  Pike  (Ark.)  229; 
Rex  V.  Bowman,  6  Car.  &  P.  (Eng.) 
loi. 

4.  Kendall  v.  State,  65  Ala.  492;  State 
■V.  Ward,  48  Ark.  36;  Black  v.  State,  36 
Ga.  447.  Compare  U.  S.  v.  Bigelow,  3 
Mackey  (D.  C.)  393;  U.  S.  v.  Phillips, 
5  Mackey  (D.  C.)  250. 

A  verdict  of  acquittal  or  conviction, 
on  a  good  indictment,  is  a  bar  to  a  sub- 
sequent prosecution  for  the  same  offence, 
though  no  judgment  is  entered.  State 
V.  Norvell,  2  Yerg.  (Tenn.)  24. 

An  indictment  must  not  only  state  all 
the  facts  which  constitute  the  offence 
intended  to  be  charged,  but  must  state 
/  them  with  such  certainty  and  precision 
that  the  defendant  may  judge  whether 
they  constitute  an  indictable  offence  or 
not,  and  may  demur  or  plead  accord- 
ingly, and  may  plead  his  Conviction  or 
acquittal  in  bar  of  another  prosecution 
for  the  same  offence.  Fink  v.  Mil- 
waukee, 17  Wis.  26. 

5.  State  V.  Cheek,  25  Ark.  206;  People 
■V.  McNealy,  17  Cal.  333;  People  v. 
March,  6  Cal.  543;  State  v.  Woodruff, 
2  Day  (Conn.)  504;  Black  v.  State,  36 
Ga.  447;  Gerard  v.  People,  4  111.  (3 
Scam.)  362;  Mount  v.  Com.  2  Duv. 
(Ky.)  93;  Com.  v.  Bakeman,  105  Mass. 
53;  Com.  V.  Keith,  49  Mass.  (3  Mete.) 
531;  Com.  V.  Loud,  44  Mass.  (3  Mete.) 
328;  Cochrane  v.  State,   6  Md.  400;  2 


Hale,  P.  C.  248;  State  v.  Williams,  5 
Md.  82;  People  v..  Cook,  10  Mich.  164; 
Kohlheimer  f .  State,  39  Miss.  548;  Peo- 
ple V.  Barrett,  i  Johns.  (N.  Y.)  66; 
State  V.  Raj',  i  Rice  (S.  Car.)  i;  s.  i,., 
33  Am.  Dec.  90;  Pritchett  v.  State,  2 
Sneed  (Tenn.)  285;  Walton  w.  State,  3 
Sneed  (Tenn.)  687;  State  v.  Garrigues, 
I  Hayw.  (N.Car.)  241;  Com.  1;,  Chiches- 
ter, I  Va.  cas.  312. 

That  a  former  jury  was  empanelled  to 
try  the  same  offence,  but  the  cause  was 
dismissed  for  a  defect  in  the  indictmeht 
before  any  evidence  was  admitted,  is 
not  sufficient  to  bar  a  subsequent  in- 
dictment for  the  same  offence.  State  v. 
Priebnow,  16  Neb.  131. 

On  an  indictmeht  for  felony,  a  nol. 
pros.,  entered  with  the  assent  of  the 
court,  even  after  the  jury  is  empanelled 
and  proof  heard,  where  the  indictment 
is  bad,  does  not  operate  as  an  acquittal 
of  the  prisonep,  there  having  been  no 
legal  jeopardy.  Walton  v.  State,  3 
Sneed  (Tenn.)  687. 

The  State  after  entering  a  nol.  pros. 
on  an  indictment  may  frame  a  new  bill 
containing  other  counts  and  repeating 
the  former  charge  in  the  same  words. 
State  V.  Tindal,  5  Harring.  (Del.) 
488. 

No  Legal  Crime. — A  judgment  quash- 
ing,an  indictment  on  the  ground  of  the 
unconstitutionality  of  the  statute  under 
which  the  charge  is  brought,  when  the 
accused  has  not  been  tried  as  to  his  guilt 
or  innocence  under  the  charge,  will  not 
be  a  bar  to  a  subsequent  prosecution  of 
the  accused  under  the  same  charge. 
State  V.  Taylor,  34  La.  An.  978. 

As  the  Indiana  statutes  recognize  no 
such  offence  as  that  of  "unlawfully 
carrying  a  dangerous  weapon,"  a  con-, 
viction  of  an  offence  so  designated  is 
not  a  bar  to  a  prosecution  for  a  statu- 
tory offence.  Davidson  v.  State,  99 
Ind.  366. 

Larceny  from  Bailee. — Prisoner  was 
indicted  for  stealing  a  pair  of  boots,  the 
property  of  A,  and  acquitted.  He  was 
then  indicted  again  for  stealing  the  same 
boots,  laid  as  the  property  of  B,  and 


930 


Essential  Elements  of  Jeopardy.    JEOPA  RD  Y. 


Sufficient  Indictment,  etc. 


dictment  found  by  an  illegally  organized  grand  jury  }  but  it  is 
otherwise  where  the  indictment  is  merely  voidable  for  matters  not 
appearing  on  the  record.*  There  is  no  jeopardy,  however,,  where 
the  indictment  is  quashed  because  of  the  incompetency  of  some 
of  the  grand  jurors  finding  it  •?  the  test  question  being  whether  or 
not  the  indictment  or  complaint  is  so  utterly  defective  that  the 
merits  could  not  be  tried  and  no  judgment,  either  of  conviction  or 
acquittal  could  be  pronounced  upon  it  ;*  and  in  proceedings  on  a 


pleaded  autrefois  acquit.  It  appeared 
that  A  was  a  boj  fourteen  years  of  age, 
living  with  and  assisting  B,  who  was  his 
father;  that  the  boots  were  the  property 
of  B,  but  that,  at  the  time  they  were 
stolen  by  the  prisoner,  A  had,  tempo- 
rarily, in  his  father's  absence,  the  charge 
of  the  stall  from  which  they  were  stolen. 
Held,  I,  that  A  was  not  a  bailee,  and 
that  the  ownership  of  the  boots  could 
not  properly  be  laid  in  him;  2,  That 
the  plea  of  autrefois  acquit  could  not  be 
sustained  notwitiistanding  the  power  of 
amendment  given  by  14  and  15  Vict.,  ch. 
100.  Reg.  V.  Green,  37  Eng.  I^aw  and 
Eq.  597. 

How  Pleaded. — Such  a  defence  does 
not  call  for  a  plea  in  abatement  under 
Bat.  North  Carolina  Rev.,  ch.  33,  §  70, 
which  was  enacted  to  cover  cases  where 
the  offence  was  committed  in  the  state, 
but  which  was  charged  to  have  occurred 
in  the  wrong  county.  State  v.  Mitchell, 
S3  N.  Car.  674. 

In  Missouri  a  second  indictment 
may  be  found  for  the  same  offence,  al- 
though the  first  has  been  sent  to  another 
county  and  after  a  not.  fros.  entered  as 
to  the  first,  the  second  may  be  tried  in 
the  county  where  found.  State  v.  Pat- 
terson, 73  Mo.  695. 

1.  Finley  v.  State,  61  Ala.  201 ;  Kohl- 
heimer  v.  State,  39  Miss.  548. 

2.  Kohlheimer  v.  State,  39  Miss.  548. 
S.  Brown  v.  State,  5  Eng.  (Ark.)  607. 
Wh,ere   the   defendant   was    indicted 

and  convicted  of  murder,  and  on  appeal 
a  new  trial  was  ordered,  on  the  ground 
of  objection  to  a  juror,  whereupon,  on 
motion  of  the  prosecution,  the  indict- 
ment was  set  aside  on  account  of  irreg- 
ularities in  summoning  and  empanelling 
the  grand  jury,  on  which  new  trial  the 
prisoner  was  convicted;  it  was  held, 
that  the  second  trial  and  conviction  did 
not  put  the  prisoner  "twice  in  jeopardy 
for  the  same  offence,"  as  it  is  apparent 
that  the  prisoner  was  not  put  in  jeop- 
ardy by  the  first  trial,  which  had  been 
held  to  be  erroneous.  People  f .  March, 
'6  Cal.  543. 


4.  Johnson  v.  State,  82  Ala.  29;  State 
V.  Ward,  48  Ark.  36;  s.  c,  2  S.  W.  loi; 
People  V.  Clark,  67  Cal.  99;  People  v. 
McNeily,  17  Cal.  332;  Black  v.  State, 
36  Ga.  447;  State  v.  Clark,  69  Iowa  196; 
s.  c,  28  N.  W.  537;  Mount  v.  Com.,  2 
Duv.  (Ky.)  93;  Com.  v.  Peters,  53  Mass. 
(12  Mete.)  387;  Com.  X).  Roby,  29  Mass. 
(12  Pick.)  502;  Com.  V.  Goddard,  13 
Mass.  455;  State  v.  Owen,  78  Mo.  367; 
People  V.  Barrett,  i  Johns.  (N.  Y.)  66; 
State  w.  Holly,  2B  ay  (S. Car.)  262;  State 
V.  Ray,  I  Rice  (S.  Car.)  i;  Walton  v. 
State,  3  Sneed  (Tenn.)  687;  Com.  v. 
Curtis,  Thatch.  Cr.  Cas.  (Mass.)  202; 
Com.  V.  Chichester,  i  Va.  Cas.  312; 
King  V.  Emden,9  East  (Eng.)  439;  Reg. 
V.  Drury,  3  Car.  &  K.  (Eng  )  190;  s.  c, 
3  Cox  C.  C-  544- 

A  conviction  on  a  void  indictment, 
not  followed  by  punishment,  is  not  a 
bar  to  a  subsequent  indictment  for  the 
same  offence.  U.  S.  v.  Jones,  31  Fed. 
Rep.  725. 

One  convicted  under  an  illegal  indict- 
ment, or  to  whom  a  new  trial  has  been 
awarded,  is  not  exempt  from  a  second 
prosecution  for  the  same  offence.  Simco 
V.  State,  9  Tex.  App.  338. 

After  prosecuting  under  an-  indict- 
ment which  has  been  ignored,  the  State 
is  not  barred,  in  new  proceedings,  from 
selecting  indictment  or  information,  as 
provided  by  the  constitution.  State  v. 
Ross,  14  La.  An.  364. 

Discharge  of  the  jury  before  verdict, 
without  objection,  upon  sustaining  de- 
fendant's objection  to  the  indictment 
that  it  did  not  charge  the  commission  of 
a  crime,  will  not  support  the  plea  of 
autrefois  acquit.  State  v.  Priebnow, 
16  Neb.  131. 

Where  the  attorney  general  entered  a 
nol.  pros,  to  an  indictment  after 
the  jury  had  been  sworn  to  try  it,  be- 
cause it  did  not  allege  the  value  of  the 
property  stolen.  Held,  that  the  defend- 
ant had  not  been  put  in  jeopardy,  so- 
that  he  could  be  tried  under  a  second 
indictment.  State  v.  Crutch,  i  Houst. 
Crim.  C,  (Del.)  204. 
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second  indictment  it  is  immaterial  whether  the  first  one  was  in 
fact  quashed  or  not.^ 

3.  Issue  Joined. — There  must  be  an  issue  formed  before  jeopardy- 
can  attach,^  and  it  will  not  attach  where  the  defendant  has  made 
a  plea  of  guilty  through  fear,*  or  where  the  plea  has  been  erro- 
neously entered  by  the  clerk.* 


A  prosecuting  attorney  without  leave 
of  the  court  amended  his  indictment 
shortly  before  trial,  and  the  defendant 
made  no  objection  thereto  on  the  trial. 
Held,  that  the  prosecuting  officer  could 
not  treat  the  amendment  as  a  nullity, 
but  that  the  defendant  having  been 
acquitted  on  trial  on  the  amended  in- 
dictment, a  subsequent  prosecution  for 
the  same  offence  vpas  barred,  if  the  in- 
dictment, as  amended,  was  sufficient. 
People  V.  Cook,  lo  Mich.  164. 

Evidence  that,  on  the  defendant's 
motion,  judgment  was  arrested  on  the 
first  indictment  because  it  was  insuffi- 
cient, will  not  maintain  a  plea  of  former 
conviction.     State  v.  Sherburne,  58  N. 

H-  .535. 
Mistake    In    Allegation    of    Time. — 

Where,  after  the  jury  was  empanelled, 
the  indictment  was  found  to  charge  the 
ofience  at  a  future  time  and  wae  quashed, 
it  was  held  that  the  prisoner  was  not 
in  jeopardy.     State  v.  Jenkins,  20  s.  c, 

351- 

An  information  for  murder  charged 
the  commission  of  the  offence  on  a  day 
subsequent  to  the  date  of  its  filing;  the 
mistake  being  discovered  on  the  trial, 
the  jury  was  discharged,  on  motion  of 
the  prosecution,  before  verdict.  A  new 
information  was  then  filed,  to  which  the 
defendant  pleaded  that  he  had  been  once 
in  jeopardy  for  the  same  offence.  Held, 
that  a  conviction  upon  this  information 
would  have  been  a  nullity,  and  that  it 
was  not  admissible  to  sustain  the  plea. 
People  V.  Larson,  68  Cal.  18. 

Misdescription. — An  indictment  for 
manslaughter,  quashed,  justly'  or  erro- 
neously, for  misdescription  of  the  mortal 
wound,  is  no  bar  to  a  second  indictment 
for  the  same  offence.  Com.  v.  Gould, 
12  Gray  (Mass.)  171. 

One  cannot  plead  former  jeopardy 
who  was  formerly  indicted  under  a 
wrong  given  name,  a  nol.  fros.  having 
been  entered  on  the  discovery  of  the 
error.    Branch  •»,  State,  20  Tex.  App. 

599- 

1.  State  V.  Vincent,  91  Mo.  662. 

In  Georgia,  however,  it  was  held  that 
a  verdict  of  not  guilty,  rendered  under 
an  erroneous  decision  of  the  court  that 


the  indictment  upon  which  it  is  rendered 
is  insufficient  to  support  a  conviction,, 
will  protect  the  accused  against  a  sub- 
sequent conviction  for  the  same  offence,, 
though  rendered,  without  evidence,  on 
motion  of  the  defendant,  upon  the 
ground  that  the  indictment  was  insuffi- 
cient.    Black  V.  State,  36  Ga.  447. 

2.  Ned  V.  State,  7  Port.  (Ala.)  187;, 
Bell  V.  State,  44  Ala.  393;  Grogan 
V.  State,  44  Ala.  9;  Lee  v.  State, 
26  Ark.  260;  s.  c,  7  Am.  Rep.  60;  Bosr 
well  V.  State,  in  Ind.  47;  s.  c,  9  West. 
Rep.  262. 

Until  the  defendant  has  entered  his 
plea,  or  it  has  been  entered  for  hira  upon 
his  refusal  to  plead,  he  cannot  be  put  in 
jeopardy.  Weaver  v.  State,  8  Blackf. 
(Ind.)  563. 

After  a  verdict  the  court  cannot  order 
a  plea  of  "not  guilty"  to  be  entered  for 
the  defendant  without  his  consent,  and 
then  render  judgment  against  him  on 
the  verdict.  Davis  v.  State,  38  Wis.  487. 

If  there  is  no  arraignment  or  a  waiver 
of  it,  the  trial  is  a  nullity  and  jeopardy 
does  not  attach.  Newson  v.  State,  2 
Kelley  (Ga.)  60;  Davis  v.  State,  38  Wis. 
487;  Douglass  V.  State,  3  Wis.  820. 

There  was  a  failure  to  arraign  the 
accused  on  the  second  trial;  it  was  held 
that  the  defendant  had  not  waived  his 
right,  by  not  pleading,  to  insist  on  a 
former  conviction.  State  v.  Martin,  30 
Wis.  216;  s.  c,  II  Am.  Rep.  567.  See 
State  V.  Brannon,  55  Mo.  63;  s.  c,  17 
Am.  Rep.  643;  Lesslie  v.  State,  18  Ohio 
St.  390;  Thompson  v.  State,  9  Tex.  App. 
649. 

The  jury  was  sworn  to  try  the  case 
before  the  defendant  had  been  arraigned 
or  had  entered  his  plea.  The  court  im- 
mediately, over  the  objection  of  the  de- 
fendant, arraigned  the  defendant,  and, 
upon  his  refusal  to  plead,  entered  a  plea 
of  not  guilty  for  him.  The  jury  was 
then  re-sworn,  and  the  defendant  con- , 
victed.  It  was  held  that  the  defendant 
was  not  put  in  jeopardy  by  the  jury 
being  sworn  before  arraignment  and 
plea.  Weaver!'.  State,  8  Blackf.  (Ind.) 
563. 

3.  Sanders  v.  State,  85  Ind.  318. 

4.  One  is  not  put  in  jeopardy  by  an. 
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4.  legal  Jury. — If  there  is  not  a  complete  panel  of  jurors,  the 
trial  is  a  nullity  and  jeopardy  does  not  attach,^  and  atrial  without 
a  jury  is  void  and  not  a  putting  in  jeopardy.^ 

5.  Jury  Charged  with  the  Prisoner. — The  jury  is  said  to  be  charged 
with  the  prisonerwhen  the  twelve  jurors  are  duly  empanelled  and 
sworn  :^  and  when  they  are  thus  sworn  to  try  the  accused  on  the 
■charge  preferred,  jeopardy  attaches.*     If  it  attaches  for  the  mo- 


erroneous  entry  of  the  clerk  that  he  had 
pleaded  'not  guilty,"  the  same  being 
amended  after  a  continuance  of  the 
cause  without  trial  to  the  next  term. 
Phillips  V.  People,  SS  III.  i6o.    . 

Plea  by  Attorney. — In  a  prosecution 
for  felony,  a  plea  of  not  guilt_y  by  an  at- 
torney is  a  nullity;  such  plea  must  be 
pleaded  by  defendant  in  person,  and  that 
fact  should  appear  bj'  the  record.  State 
V.  Conkle,  i6  W.  Va.  736. 

1.  Bell  XI.  State,  44  Ala.  395;  Moore 
■V.  Clegg,  72  Ind.  358;  Allen  v.  State,  54 
Ind.  461;  Brown  v.  State,  8  Blackf. 
(Ind.)  561;  Brown  v.  State,  16  Ind. 
496;  Cancemi  v.  People,  4  Smith  (18  N. 
Y.)  128;  State  V.  Burket,  2  Treadw. 
Const.  (S.  Car.)  155, 

The  discharge  of  two  jurors  after 
arraignmerit,  bnt  before  introduction  of 
any  evidence,  on  the  ground  that  they 
were  on  the  grand  jury  that  found  the 
indictment,  and  the  consequent  impanel- 
ling of  a  new  jury,  does  not  render  a 
conviction  by  the  latter  a  case  of  second 
jeopardy.  Watkins  v.  State,  60  Ga. 
601. 

2.  State  v.  Mead,  4  Blackf.  (Ind.)  309; 
s.  c,  30  Am.  Dec.  661. 

3.  Madden  v.  Emmons,  83  Ind.  331; 
McFadden  v.  Com.,  23  Pa.  St.  12; 
Hilands  w.  Com.,  iii  Pa.  St.  i;  Har- 
ris Cr.  L.  311. 

In  the  case  of  Newsom  v.  State, 
2  Kelly  (Ga.)  60,  the  court  say  that, 
"What  we  understand  by  charging  the 
.  jury  with  the  case,  or  submitting  the 
case  in  charge  to  the  jury,"  is  "that  they 
are  thus  charged  to  make  enquiry  into 
the  truth  of  the  fact  alleged  on  one  side 
and  denied  on  the  other,  and  all  things 
being  ready  for'  the  trial,  the  clerk  con- 
cludes his  charge  to  the  jury  with  these 
words,  'hear  your  evidence.'  In  the 
judgment  of  this  court,  when  a  case  is 
given  in  charge  to  a  jury  in  England,  it 
is   submitted  to   a    jury     in   Georgia." 

4.  Kendall  -v.  State,  65  Ala.  492; 
Bell  V.  State,  44  Ala.  395;  Grogan  v. 
State,  44  Ala.  9;  Cobia  v.  State,  16 
Ala.  781;  Whitmore  t'.  State,  43  Ark. 
271;  State  zj.  Ward  (Ark.),  2  S.  W.  191; 
People  V.  Webb,  38  Cal.  467;  People  v. 


Horn,  70  Cal.  17;  Newsom  f.  State,  2 
Kelly  (Ga.)  60;  Wright  v.  State,  5  Ind. 
292;  Weinzorpflin  v.  State,  7  Blackf. 
(Ind.)  186;  State  v.  Walker,  26  Ind. 
346;  Morgan  v.  State,  13  Ind.  215; 
Maden  ■?■.  Emmons,  S3  Ind.  331; 
Weaver  v.  State,  8  Blackf  (Ind.)  563; 
State  V.  Redman,  17  Iowa  329;  Peo- 
ple V.  Barker.  60  Mich.  277;  Ah  King 
V.  People,  4  Cal.  307;  State  v.  Ephraim. 
2  Dev.  &  B.  (N.  Car.)  L.  162;  Spier's 
Case,  I  Dev.  (N.  Car.)  491;  Price  v. 
State,  190^0423;  Com.x*.  Cook, 6Serg. 
&  R.  (Pa.)  577;  Hilandst'.  Com.,  in  Pa. 
St.  i;  McFadden  v.  Com.,  23  Pa.  St.  12; 
State  V.  Norvell,  2  Yerg.  (Tenn.)  24; 
State  V.  Connor,  5  Coldw.  (Tenn.)  311; 
Gruber  v.  State,  3  W.  Va.  699;  Reg.  v. 
Oulaghan,  Jebb.  (Eng.)  270. 

The  putting  in  of  a  plea  does  not  put 
the  defendant  in  jeopardy,  as  that  must 
be  done  before  the  jury  is  sworn.  Com. 
V.  Dunham,  Thatch.  C.  C.  (Mass.) 
513;  People  V.  Fisher,  14  Wend. 
(N.  Y.)  9;  Com.  V.  Drew,  57  Mass. 
(3  Cush.)  279. 

One  is  not  in  jeopardy  until  the 
whole  jury  is  sworn.  Before  this,  the 
court,  for  cause,  may  order  a  new  draw- 
ing.    Alexander  v.  Com.,  105  Pa.  St.  i. 

The  discharge  of  a  defendant  prose- 
cuted for  bastardy,  by  reason  of  the  re- 
lator's failure  to  appear,  does  not  bar 
another  prosecution.  State  v.  Barbour, 
17  Ind.  526. 

A  discharge  from  a  former  indict- 
ment upon  payment  of  costs,  in  conse- 
quence of  the  refusal  of  the  prisoner  to 
prosecute  further,  is  no  bar  to  a  subse- 
quent indictment.  State  v.  Blackwell, 
9  Ala.  79. 

The  charging  of  the  jury  here  re- 
garded, is  similar  to  the  State's  state- 
ment to  the  jury  of  its  cause  of  action, 
as  it  takes  place  immediately  after  the 
jury  is  sworn,  and  after  an  old  form  it 
is  an  address  to  the  jury,  as  follows: 
"Gentlemen  of  the  jury,  look  upon  the 
prisoner  and  hearken  to  his  charge;  he 
stands  indicted  by  the  name  of  A  B, 
late  of  the  parish  of,  etc.,  laborer,  for 
that  he  (reading  the  indictment). 
Upon  this  indictment  he  has  been  ar- 
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ment  only,  it  is  sufficient  to  put  the  accused  within  the  provision 
of  the  constitution.^ 

6.  The  Same  Offence. — A  former  trial  and  acquittal  is  no  bar 
unless  the  offences  charged  in  both  indictments  are  the  same,  both 
in  law  and  in  fact,*  and  if  it  appears  that  the  second  case  is  for  the 


raigned ;  upon  his  arraignment  he  hath 
pleaded  not  guilty;  your  charge,  there- 
fore, is  to  enquire  whether  he  be  guilty 
or  not  guilty,  and  hearken  to  the  evi- 
dence."    I  Whart.  on  Cr.  L.,  §  590. 

"Twice  put"  in  jeopardy,  and  "twice 
put  on  trial,"  says  Chief  Justick 
Taylor,  in  Spier's  Cas.  (i  Dev.  N. 
Car.  491),  "convey  to  the  mind  several 
and  distinct  meanings,  for  we  can 
readily  understand  how  a  person  has 
been  put  in  jeopardy,  upon  whose  case 
the  jury  have  not  passed.  The  danger 
and  peril  of  a  verdict  do  not  relate  to  a 
verdict  given.  When  the  jurjr  are  em- 
panelled on  the  trial  of  a  person  charged 
with  a  capital  offence,  and  the  indict- 
ment is  not  defective,  his  life  is  in  peril, 
or  jeopardy,  and  continues  so  through- 
out the  trial." 

But  there  is  a  very  respectable  hold- 
ing to  the  effect  that  the  jeopardy  does 
not  attach  until  verdict  is  rendered. 
Com.  V.  Olds,  5  Litt.  (Ky.)  137;  Peo- 
ple;  V.  Westchester,  i  .  Park.  C.  C. 
(N.  Y.)  659;  United  States  v.  Perez, 
22  U.  S.  (9  Wheat.)  579,;  U.  S.  v.  Gil- 
bert, 2  Sumn.  (U.  S.)  19;  State  v. 
Moor,  I  Walk.  (Miss.)  134;  Swindel 
V.  State,  32  Tex.  102;  O'Briant;.  Com., 
6  Bush  (Ky.)  563;  Wilson  v.  Com.,  3 
Bush  (Ky.)  105. 

Other  cases  hold  that  jeopardy  only 
begins  after  verdict.  U.  S.  v.  Perez,  22 
U.  S.  (9  Wheat.)  579;  People  v.  Good- 
win, 18  Johns.  (N.  Y.)  187;  s.  c,  9  Am. 
Dec.  203;  U.  S.  V.  Gilbert,  2  Sumn. 
(U.  S.)  19;  State  V.  Moor,  Walk.  (Miss.) 
134;  s.  c,  12  Am.  Dec.  541;  Taylor  v. 
State,  35  Tex.  97;  Mdseleyiy.  State,  33 
Tex.  671;  State  v.  Champeau,  52  Vt. 
313;  s.  c,  36  Am.  Reo.  754. 

1.  I  Bish.  Cr.  L. "  (7th  ed.),  §  1013; 
Morgan  v.  State,  13  Ind.  215;  Wright 
V.  State,  7  Ind.  324. 

2.  4  Black.  Corn.  336;  i  Russ.  on 
Crimes  829;  Wilkinson  t).  State,  59  Ind. 
416;  s.  c,  2  Am.  Cr.  Rep.  596;  Com.  v. 
Roby,  12  Pick.  (Mass.)  496;  Burns  v. 
People,  I  Park.  (N.  Y.)  Cr.  182;  Peo- 
ple V.  Nichols,  3  Park.*(N.  Y.)  Cr.  579; 
People  V.  Burch,  5  N.  Y.  Cr.  Rep.  29, 
30;  State  V.  Steward,  11  Oreg.  52,  238; 
State  V,  Herrick,  3  Nev.  259;  State -w. 
Spear,  6  Mo.  645;  Morman  v.  State,  24 


Miss.  54;  Cora.  V.  Foster,  3  Mete.  (Ky.) 
i;  U.  S.  V.  Wilson,  7  Pet.  (U.  S.)   150. 

In  a  prosecution  for  a  second  offence, 
a  conviction  of  a  previous  offence  is 
equally  conclusive  whether  defendant's 
plea  in  the  previous  case  was  guilty,  not 
guilty,  or  nolo  contendere.  State  v. 
Fagin,  64  N.  H.  431 ;  6  N.  Eng.  669. 

A  conviction  on  one  of  several  counts 
in  an  indictment  for  the  same  offence, 
and  a  discontinuance  as  to  the  residue, 
is  a  bar  to  a  subsequent  indictment  for 
the  same  charges.  U.  S.  v.  Keen,  i 
McLean  (U.  S.)  429. 

Conviction  for  keeping  a.  disorderly 
house  is  a  bar  to  a  prosecution  for  the 
same  offence  at  any  time  prior  to  the 
finding  of  the  indictment.  U.  S.  v. 
Burch,  I  Cranch  (U.  S.)  36;  Dixon  v. 
Corp.  of  Wash.,  4  Cranch  .(U.  S.)  114. 

Where  an  affidavit  made  before  a 
justice  charges  an  indictable  offence 
above  the  grade  of  an  assault,  for  which 
the  defendant  is  subsequently  indicted 
and  acquitted,  such  acquittal  may  be 
pleaded  in  bar  of  further  proceedings 
before  the  justice.  State  v.  Wightman^ 
26  Mo.  515. 

Where  an  information  to  award  an 
additional  punishment  sets  forth  a  pre- 
vious conviction  and  sentence  upon  an 
indictment  embracing  an  averment  of 
two  former  convictions  and  sentences, 
it  was  held,  that  the  judgment  and  sen- 
tence upon  the  indictment  was  a  bar  tO' 
any  further  sentence  upon  the  informa- 
tion for  the  same  offences.  Plurably 
V.  Com.,  2  Mete.  (Mass.)  413. 

Where  defendants  are  bound  to  keep- 
the  streets  of  an  incorporated  town  in- 
order,  and  several  streets  are  presented 
on  the  same  day,  and  several  bills  are- 
found,  a  conviction  on  one  may  be 
pleaded  in  bar  to  the  others  State  v. 
Fayetteville,  2  Murph.  (N.Car.)  371. 
'  Defendant  was  acquitted  of  the 
charge  of  carrying  a  pistol.  Held,  to  bar 
a  prosecution  for  carrying  the  same- 
pistol  at  another  place  sixty  yards  away,, 
to  which  he  immediately  went.  Smith 
V.  State,  79  Ala.  257. 

A  conviction  or  an  acquittal  upon  an 
indictment  under  Rev.  Sts.  of  Massa- 
chusetts, ch.  126,  §  5,  for  burning  a. 
building,  which  does  not  aver  that  the 
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same  transaction  as  the  first,  it  is  immaterial  if  the  offence  is  called 
by  a  different  name.* 


building  alleged  to  have  been  burned 
was  "other  than  is  mentioned"  in  section 
3  of  the  same  chapter,  is  a  bar  to  a  second 
indictment,  under  section  3  for  the  same 
burning.  Com.  v.  Squire,  1  Mete. 
(Mass.)  258. 

Different  Court.  —  "Where  a  party  has 
been  tried  in  a  county  court,  on  an  in- 
dictment for  an  affray,  he  cannot  be 
again  tried  for  the  same  act  in  the  su- 
perior court  on  a  bill  for  assault  and 
battery.  State  v.  Stanly,  4  Jones 
(N.  Car.)  L.  290. 

A  party  regularly  convicted  of  assault 
and  battery  before  a  justice  of  the 
peace,  cannot  be  prosecuted  for  the 
same  offence  in  the  court  of  common 
pleas.     Bruce  v.  State,  g  Ind.  206. 

Where  proceedings  vfere  commenced 
against  a  person  for  an  alleged  offence, 
upon  a  complaint  and  warrant,  befoire  a 
justice  of  the  peace,  in  a  matter  where 
he  has  final  jurisdiction,  and  the  accused 
is  arraigned,  tried  and  discharged  as 
not  guilty,  and  judgment  has  Been  en- 
tered thereon,  he  cannot  be  again  put 
on  trial,  under  another  similar  com- 
plaint and  warrant  for  the  same  offence. 
Stevens  v.  Fassett,  27  Me.  266. 

A  judgment  rendered  by  a  justice  of 
the  peace,  under  the  Kentucky  act  of 
1802,  upon  a  warrant  for  a  breach  of 
the  peace,  committed  by  an  assault  and 
battery,  is  a  bar  to  an  indictment  for 
the  same  assault  and  battery.  Com.  v. 
Miller,  5  Dana  (Kj.)  320. 

A  conviction  by  a  justice  of  the 
peace  for  a  misdemeanor,  in  Tennessee, 
under  the  act  of  1848,  ch.  66,  is  a  bar  to 
a  subsequent  prosecution,  for  the  same 
offence  by  indictment  or  presentation, 
and,  it  seems,  it  would  bfe  so  even  if  that 
act  were  unconstitutional.  McGinnis 
V.  State,  9  Humph    (Tenn.)  43. 

Discharge  Under  Habeas  Corpus.  —  A 
person,  discharged  under  the  Habeas 
Corpus  act  of  South  ■  Carolina,  from 
prison,  having  been  committed  on  a 
charge  of  murder,  was  held  to  be  pro- 
tected thereby  from  a  subsequent 
prosecution  on  the  same  charge,  as  in 
case  of  a  former  acquittal.  State  v. 
Fley,  2  Brev.  (S.  Car.)  338. 

1.  Moore  v.  State,  71  Ala.  307;  Holt 
V.  State,  38  Ga.  187;  State  v.  Lay  ton, 
25  Iowa  193. 

In  TVxaj  Const.,  art.  i,  §  14,  as- to 
second  jeopard^',  "same  offence" 
means  not  the  same  eo  nomine,  but  the 


same  criminal  act  or  omission.  A  con- 
viction of  "swindling"  is  a  good  bar  to 
a  prosecution  for  "uttering  a  forged  in- 
strument." Hirshfield  v.  State,  11  Tex. 
App.  207. 

Where  the  gravaman  of  a  riot  is  an 
assault  and  battery,  a  final  judgment  in 
the  prosecution  for  an  assault  will  bar 
a  prosecution  for  the  riot.  Wininger 
V.  State,  13  Ind.  540. 

A  conviction  for  simple  larceny  of  a 
hat  is  a  bar  to  an  indictment  for  larceny 
of  the  same  from  a  shop,  the  stealing 
in  both  cases  being  the  same.  State  v. 
Wiles,  26  Minn.  381. 

A  plea  of  an  acquittal  by  a  justice  of 
the  peace  is  a  sufficient  bar  to  an  in- 
dictment for  an  assault  and  battery, 
which  alleges  that  "the  life  of  the  prose- 
cutor was  put  in  great  danger,"  etc. 
Com.  V.  Cunningham,  13  Mass.  245. 
These  words  are  used  merely  of  course, 
and  do  not  import  a  high  and  aggra- 
vated battery.  Com.  v.  Cunningham, 
13  Mass.  245.  See  also  State  -zi.  M'Cory, 
2  Blackf  (Ind.)  5. 

In  Hinkle  v.  Com.,  4  Dana  (Ky.) 
518,  it  was  held  that  although  setting 
up  a  gaming  table  and  keeping  a  gam- 
ing table  and  inducing  others  to  bet  at 
it  are  distinct  offences,  yet  where  they 
are  committed  by  one  person  at  the 
same  time,  they  are  but  one  offence, 
may  be  laid  in  one  count,  and  warrant 
but  one  penalty. 

A  conviction  as  a  "common  seller  of 
liquor,"  under  Vermont,  St.  1852,  is  a 
conclusive  bar  to  all  complaints  for 
sales  prior  to  filing  the  complaint  on 
which  the  conviction  was  had.  State  v. 
Nutt,  2  Wms.  (28  Vt.)  598. 

Variation  in  Name. — B's  indictment 
in  the  circuit  for  wounding  Jackson 
Perkins  with  a  stone,  a  deadly  weapon, 
held,  barred  by  B's  conviction  before  a 
justice  for  a  breach  of  the  peace,  by 
assaulting  ,and  beating  F.  J.  Perkins. 
Com.  V.  Bright,  78  Ky.  238. 

An  indictment  charging  one  with 
stealing  the  property  of  A  and  B  is 
barred  by  the  dismissal  of  a  former  in- 
dictment charging  him  with  stealing  at 
the  same  time  and  place  like  property 
of  A.    Williams  v.  Com.,  78  Ky.  93. 

"I  have  bought  of  Barnhardt  Krum- 
mer  two  frocks  for  seven  dollars.  Ask 
your  employers  for  the  money,,  and  let 
him  have  it."  (Signed)  "Mrs.  Will- 
iams."    B.    K.  was   indicted   for    forg- 
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a.  Where  the  Same  Act  Constitutes  Several  Offences. — Where  the 
same  act  constitutes  a  crime  against  several  persons,  a  conviction 
or  acquittal  as  to  one  bars  an  indictment  as  to  another,^  and  where 
the  same  act  constitutes  several  different  crimes  a  conviction  or 
acquittal  as  to  one  also  bars  a  subsequent  prosecution  as  to  an- 
other.^    The  same  individual  may,  however,  at  the  same  time,  and 


ing  this  instrument,  and  for  uttering 'it 
to  Samuel  Williams,  Jr.  (a  son  of  Sam- 
uel Williams),  as  the  act  of  his  mother. 
Held,  that  the  instrument,  in  connec- 
tion with  the  intrinsic  facts,  was  within 
the  statute  of  forgery,  and  that  an  ac- 
quittal on  the  indictment  on  the  merits, 
was  a  -bar  to  a  subsequent  indictment  for 
obtaining  the  money  from  S.  W.,  Jr., 
by  the  false  pretences  that  the  instru- 
ment was  true.  People  v.  Krummer,  4 
Parker  (N.  Y.)  C.  R.  217. 

In  State  v.  Benham,  7  Conn.  414,  it 
was  held  that  having  in  possession  at 
one  time  several  forged  banlc  notes  of 
different  banks,  with  intent  to  pass 
them  and  defraud  the  person  who 
should  take  them,  and  the  several  banks, 
constitute  but  one  offence.  So  in  State 
V.  Egglesht,  41  Iowa  574  ;  s.  c,  20  Am. 
Rep.  612,  it  was  held  of  uttering  four 
forged  checks  of  different  parties  at  the 
same  time. 

1.  Clem  V.  State,  42  Ind.  420;  s.  c,  13 
Am.  Rep.  369:  Woodford  v.  People,  62 
N.  YT  117;  s.  c,  40  Am.  Rep.  463;  State 
V.  Damon,  2  Tyler   (Vt.)  387. 

In  State  v.  Merritt,  Phillips  (N.Car.) 
134,  the  indictment  charged  an  assault 
on  A;  the  proof  showed  that  a  gun  was 
fired  at  A  and  B,  the  shot  passing  be- 
tween them.  The  indictment  was  held 
good,  the  court  observing  that  an  indis- 
criminate assault  upon  several  is  very 
clearly  an  assault  upon  each  individual. 
But  it  is  not  lield  that  separate  indict- 
ments would  lie.  In  State  v.  Commrs.,  2 
Murph.(N.  Car.)  37T,  distinguished  from 
the  principal  case  on  the  grounds  that 
it  was  a  case  of  mere  omission  of  duty, 
the  court,  however,  observed,  this  notion 
of  rendering  crimes,  like  hititter,  infi- 
nit"ly  divisible,  is  repugnant  to  the  spirit 
and  policy  of  the  law,  and  ought  not  to 
be  countenanced. 

Where  K,  with  two  others,  was 
indicted  for  riotously,  etc.,  assem- 
bling to  disturb  the  peace,  and  for 
riotously,  etc.,  beating  M,  a  plea  thrt  K 
had  been  before  indicted  for  an  assault 
and  battery  on  siiid  M,  being  the  same 
offence,  and  that  on  the  trial  the  riotous 
conduct,  now  charged  on  K  and  others, 
was  shown  in  aggravation  of  said  assault 


and  battery,  and  that  he  had  been 
convicted  of  the  same,  was  held  to  be 
a  good  bar.  Com.  v.  Kinney,  2  Va.  Ca^. 

i39« 

Where  in  one  transaction  the  defend- 
ant stole  the  cattle  of  two  different 
owners,  and  was  indicted  separately  for 
each  theft,  it  was  held  that  a  conviction 
on  one  indictment  was  a  bar  to  the  trial 
on  the  other,  but  an  acquittal  was  not 
a  bar.      Wright  v.  State,  17  Tex.  App. 

2.  State  v..  Colgate,  31  Kan.  511; 
Triplett  z'.  Com.,  84  Kv.  193;  State  v. 
DeGraffenreid,  9  Baxt.  (Tenn.)  287; 
Williams  v.  State,  24  Tex.  App.  69. 

An  acquittal  under  an  indictment  for 
burglary  in  breaking  and  entering  a 
dwelling  with  intent  to  steal,  is  a  bar  to 
a  subsequent  indictment  for  grand 
larceny,  when  the  alleged  taking  was 
connected  with  a  part  of  the  same  tran- 
saction constituting  the  alleged  burglary 
at  the  same  place  and  on  the  same  occa- 
sion.    Triplett  v.  Com.,  84  K3^  193. 

An  indictment  charged  burglary  and 
theft  in  the  same  court.  The  court  in 
its  charge  submitted  the  charge  of  burg- 
lary only,  and  the  jury  found  a  general 
verdict  of  guilty  of  burglary.  Held, 
that  the  verdict  conformed  to  the  indict- 
ment, and  the  charge  of  the  cjurt,  the 
judgment  and  sentence  conformed  to 
the  verdict;  and  the  conviction  was  for 
burglary  alone,  but  operated  to  bar  any 
further  prosecution  for  the  theft  charged 
in  the  indictment.  Turner  v.  State,  23 
Tex.  App.  512;  s.  c,  2  S.  W.  619. 

Although  the  Missouri  statute  per- 
mits bvn-glary  and  larceny  to  be  charged 
in  the  same  count  of  an  indictment,  they 
are  not  one  ■  offence,  but  separate 
offences;  arid  where,  upon  the  trial  of 
such  an  indictment,  defendant  is 
acquitted  of  the  burglary  and  convicted 
of  the  larceny,  he  cannot,  upon  a  new 
trial  upon  the  same  indictment,  be  con- 
victed of  burglarj'.  State  :'.  Bruffev, 
75  Mo.  389.  Compare  State  v.  Gannon, 
I  Mo.  App.  502. 

Defendant  being  tried  for  both  burg- 
lary and  larceny  upon  an  indictment  in 
one  count,  as  permitted  by  statute,  was 
acquitted  of  bvirglarj'    and  convicted  of 
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in  the  same  transaction,  commit  two  or  more  distinct  crimes,  in 
which  case  a  prosecution  for  one  is  no  bar  to  an  indictment  for 
another,!  j-jig  distinction  being  that  in  the  former  case,  the  indict- 


larceny.  A  new  trial  being  granted, 
held^  that  he  could  not  be  held  to 
answer  for  the  burglary  upon  the  second 
trial.     State  v.  Bruifey,  75  Mo.  389. 

1.  State  V.  Standifer,  5  Port.  (Ala.) 
523;  Crockfer  v.  State,  47  Ga.  56S;  Fant 
V.  People,  45  111.  259;  Olathe  v.  Thomas, 
26  Kan.  233;  Hilands  v.  Com.,  114  Pa. 
St.  372;  Campbell  v.  State,  22  Tex.  App. 
262. 

An  acquittal  upon  an  indictment  for 
a  felony  constitutes  no  bar  to  an  in- 
dictment for  a  misdemeanor;  and  an 
acquittal  for  a  misdemeanor  is  no  bar  to 
an  indictment  for  felony.  People  xk 
Saunders,  4  Parker  (N.  Y.)  C.  R.  196; 
Reg.  f.  Gilraore,  15  Cox  Cr.  Cas.  85;  s. 
c,  36  Eng.  Rep.  500. 

New  York  Code  Crim.  Proc,  §  720,  pro- 
viding that  a  charge  once  dismissed  by 
a  grand  jury  cannot  be  again  submitted 
except  by  direction  of  the  court,  does 
not  apply  when  the  charge  subsequently 
considered  is  for  an  offence  different 
from  that  previously  dismissed.  People 
V.  Warren,  5  Hill  (N.  Y.)  440. 

nUnols  Act  of  June  23rd,  1883,  respect- 
ing second  and  third  offences,  is  not  un- 
constitutional; second  conviction  need 
not  b£  for  same  crime  as  former.  Kelly 
V:  People  (111.),  3  West  45. 

Contempt  of  Court. — A  person  may  be 
indicted  for  an  assault,  committed  in 
view  of  the  court,  though  previously 
fined  for  contempt  for  the  same  act. 
State  V.  Yancy,  i  N.  C,  L.  R.  519;  s.  c, 
6  Am,  Dec.  553;  State  v.  Woodfin,  5 
Ired.  (N.  Car.)  L.  199;  2  Bish.  Cr.  L.,  § 
264. 

Conviction  of  Assault  After  AcoLuittal 
of  Murder  — On  an  indictment  for  mur- 
der in  the  statutory'  form,  charging 
merely  that  the  prisoner  feloniously, 
wilfullj',  and'  of  malice  aforethought, 
did  kill  and  murder  the  deceased,  no 
conviction  could  be  had  of  an  assault, 
and  consequently  an  acquittal  on  such 
an  indictment  is  no  bar  to  a  prosecution 
for  an  assault  for  the  same  act.  Reg.  f. 
Smith,  34  U.  C,  Q.  B.  140;  i  Am.  Cr. 
Rep.  511. 

An  acquittal  of  the  charge  of  murder 
is  not  a  bar  to  a  prosecution  for  being 
an  accessory  before  the  fact.  Morrow  v. 
State,  14  Lea  (Tenn.)  475. 

Acquittal  under  an  indictment  which, 
as  permitted  in  Mississippi  Code  1880, 
■§  3016,  charges  murder,  without  aver- 


ring ah  assault  and  batterj',  does  not  bar 
a  subsequent  indictment  for  the  latter 
offence.     Moore  v.  State,  59  Miss.  25. 

A  former  conviction  for  concealing 
the  birth  of  a  bastard  child  is  no  defence 
to  an  indictment  for  the  murder  of  such 
child.  The  Code,  §  1004;  State  v.  Mor- 
gan, 95  N.  Car.  641. 

Assault  and  Battery. — A  person  con- 
victed of  an  assault  and  battery  com- 
mitted in  a  riot  may  still  be  tried  and 
convicted  of  the  riot.  U.  S.  v.  Peaco,  4 
Cranch  (U.  S.)  601;  Scott  v.  U.  S.,  i 
Morris  (Iowa)  142. 

On  trial  of  an  information  charging 
assault  with  a  dangerous  weapon  with 
intent  to  kill,  a  -^X^^oi  autrefois  acquit, 
referring  to  the  prosecution  of  the  same 
defendant  on  a  charge  of  robbery  at  the 
same  time,  is  not  good.  State  v.  Hel- 
veston,  38  La.  An.  314. 

A  conviction  or  an  acquittal  for  a 
simple  assault  and  battery,  before  a 
court  of  competent  jurisdiction  to  try 
the  same,  does  not  bar  a  subsequent 
prosecution  for  the  same  assault  with 
intent  to  commit  a  felony.  State  v. 
Hattabough,  66  Ind.  223.  Or  an  indict- 
ment for  a  riot  out  of  which  the  assault 
and  battery  arose.  Freeland  v.  People, 
16  111.  3S0. 

An  acquittal  on  an  indictment  for  a 
felonious  assault  will  not  bar  a  prosecu- 
tion for  the  same  offence  as  a  common 
assault  and  battery,  before  a  justice  of 
the  peace.   State  v.  Wiglitman,  26  Mo. 

515- 

In  Mississippi,  an  assaultwith  intent 
to  kill,  and  an  assault  with  intent  to 
commit  manslaughter,  are  different 
crimes,  and  differently  punished;  and  a 
prisoner  who  is  indicted  for  the  former 
and  convicted  of  the  latter  is  convicted 
of  another  and  different  offence  than 
that  charged  in  the  indictment.  Norman 
V.  State,  24  Miss.  54. 

A  charge  of  assault  and  battery,  pre- 
senfted  in  the  lifetime  of  the  person 
assaulted,  and  dismissed  by  one  grand 
jury  after  his  death,  does  not  prevent 
another  grand  jury  from  finding  an  in- 
dictment for  manslaughter  based  upon 
the  same  assault.  People  v.  Warren, 
109  N.  Y.  615. 

To  an  indictment  for  shooting  with 
intent  to  kill  a  human  being,  the  re- 
spondent pleaded  former  acquittal.  It 
appeared,   from   the  plea,  that  he  had 
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been  formerly  prosecuted  for  maliciously 
shooting  and  wounding  a  horse,  on 
which  charge  he  had  been  acquitted, 
and  the  plea  alleged  the  identity  of  the 
two  offences.  Held,  that  a  demurrer 
to  this  plea  was  properly  sustained.  The 
two  offences  are  essentially  different, 
and  could  not  be  legally  identical, 
although  both  offences  might  have  been 
committed  in  one  and  the  same  transac- 
tion. State  i;.  Horneman,  i6  Kan.  452; 
s.  c,  2  Am.  Cr.  Rep.  427. 

Rape. — Where  a  person  of  color  has 
been  acquitted  upon  an  indictment  for 
a  rape,  and  is  subsequentlj'  indicted  for 
an  assault  with  intent  to  commit  the 
rape  upon  a  white  female,  under  the 
act  of  1823,  he  cannot  object  upon  the 
trial  that  the  evidence  offered  proves  an 
actual  rape,  because  the  jury  may  con  - 
vict  for  the  specific  charge  contained  in 
the  indictment,  if  the  evidence  proves 
that  charge,  notwithstanding  it  maj' 
prove  the  other  charge '  for  which  the 
prisoner  has  been  formerly  tried  and 
acquitted.  State  v.  Jesse,  3  Dev.  &  B. 
(N.  Car.)  98. 

Bigamy.  —  A  former  acquittal  of 
bigamy  constitutes  no  defence  against 
a  charge  of  adultery.  Swancoat  -o. 
State,  4  Tex.  App.  105. 

Larceny. — An  indictment  for  stealing 
a  hog  cannot  be  pleaded  in  bar. to  an 
indictment  for  wilfully  killing  the  same 
hog.  State  v.  Ellison,  4  Lea  (Tenn.) 
229. 

A  former  acquittal  on  a  charge  of 
petit  larceny  is  no  bar  to  a  prosecution 
for  obtaining  goods  on  false  pretences, 
although  both  indictments  were  for  the 
same  transaction,  if  in  fact  the  evidence 
was  incompetent  to  warrant  a  convic- 
tion on  the  charge  of  petit  larceny. 
Dominick  v.  State,  40  Ala.  680.  Or  for 
obtaining  the  same  goods  by  conspiracy. 
State  V.  Sias,  17  N.  H.  558;  or  for  re- 
ceiving stolen  goods.  Foster  v.  State, 
39  Ala.  229. 

Notwithstanding  a  conviction  of  cattle 
theft  under  Texas  Pen.  Code,  art.  749, 
by, driving  cattle  from  their  accustomed 
range,  and  the  assessment  of  a  fine,  de- 
fendant may  again  be  found  guilty  of 
theft  and  imprisoned.  {Overruling 
Sisk  V.  State,  9  Tex.  App.  90)  Campbell 
V.  State,  22  Tex.  App.  262. 

Forgery. — A  prisoner,  acquitted  of 
the  forgery  of  an  order,  and  also  of 
falsely  uttering,  as  true,  a  forged  order, 
cannot  plead  that  acquittal  to  a  subse- 
quent indictment,  charging  him  with 
having  fraudulently'  obtained  sundry 
goods  by  means  of  a   false  privy  token 


and  counterfeit  letter,  which  priv^- 
token  was  the  same  order,  of  the  forgery 
and  uttering  of  which  he  had  been  ac- 
quitted. Com.  V.  Quanri,  2  Va.  Cas.. 
89. 

,  Arson. — One  put  on  trial  for  the  statu- 
tory offence  of  burning  an  untenanted 
house  is  not  in  second  jeopardy  from 
having  been  acquitted,  by  direction  of 
the  judge,  of  arson.  State  v.  Jenkins, 
20  S.  Car.  351. 

Intoxicating  Liquors. — A  person  con- 
victed of  being  a  common  seller  of 
spirituous  liquors  cannot  plead  this  con- 
viction in  defence  of  a  single  act  of  sale; 
thej'  are  different  offences.  State  v, 
Maher,  35  Maine  (5  Red.)  225;  State  v. 
Coombs,  32  Me.  (2  Red.)  529. 

An  acquittal  of  the  offence  (Conn- 
Gen.  St.,  p.  520)  of  keeping  intoxicating 
liquors  for  sale  is  no  bar  to  a  conviction, 
of  the  offence  (§  43)  of  keeping  a  place 
in  which  it  is  reputed  that  they  are  kept 
for  ^ale.     State   v.  Moriarty,  50  Conn. 

415- 

A  conviction  for  selling  a  pint  of 
liquor  without  a  license  is  no  bar  to  an 
indictment  for  selling  it  to  a  minor 
without  the  written  consent  of  his 
parent  or  guardian.  Ruble,  v.  State 
(Ark.),  10  S.  W.  262. 

A  defendant  may  be  legally  convicted 
of  retailing  without  a  license,  and  of 
trading  with  a  slave,  in  South  Carolina,, 
though  both  offences  arise  out  of  the 
same  act.  State  v.  Glasgow,  Dudley 
(S.  Car.)  40. 

Disorderly  House. — A  conviction  for 
keeping  a  faro  bank,  contrary  to  a  mu- 
nicipal bylaw,  is  no  bar  to  an  indict- 
ment for  keeping  a  disorderly  house,  on 
the  same  evidence.  U.  S.  v.  Hood,  2 
Cranch  (U.  S.)  133. 

Disturbance. — Defendant  was  indicted 
for  unlawfully  disturbing  a  religious  as- 
sembly. The  disturbance  consisted  ini 
firing  a  pistol.  He  was  convicted  and 
sentenced,  and  afterwards  indicted  for 
an  attempt  to  commit  murder  bj'  shoot- 
ing at  another  with  a  pistol.  The  shoot- 
ing was  the  same  for  which  he  had  pre- 
viously been  convicted.  Held,  that 
this  fact  constituted  no  bar  to  the  second 
indictment.  State  v.  Ross,  4  Lea 
(Tenn.)  442. 

The  Test. — In  Womack  v.  State,  7 
Coldw.  (Tenn.)  ,  508,  it  is  held  that 
when  two  persons  are  killed  by  one  act 
the  defendant  may  be  indicted  for  the 
single  act  of  killing  both;  but  to  consti- 
tute such  single  offence,  something- 
more  should  appear  than  that  they 
were  committed  on  the  same  occasion,. 
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merit  was  such  that  the  accused  might  have  been  convicted  upon 
proof  of  the  facts  set  forth  in  the  second  indictment,  while  in  the 
latter  case,  additional  or  other  facts  are  required  to  be  proven.^ 
Out  of  the  same  facts,  however,  a  series  of  changes  may  be  pre- 
ferred, in  such  a  manner  as  to  render  a  prosecution  a  bar  to  any 
subsequent  prosecution  for  any  one  or  more  of  the  series.* 

b.  Offences  Covering  the  Same  Period. — A  prosecution  for  an 
offence  covering  a  certain  period  is  a  bar  to  a  subsequent  prose- 
cution for  an  offence  consisting  of  the  same  acts  covering  a  portion 
of  the  period  ■?  but  if  the  indictment  charges  the  commission  of 
the  crime  from  one  given  time  to  another,  and  the  evidence  is  con- 
fined to  the  time  thus  carved  out,  the  prosecution  will  be  no  bar 
to  a  subsequent  prosecution  for  the  commission  of  such  crime  at 
another  or  other  times.* 

c.  Greater  and  Lesser  Offences. — Where  a  greater  offence  in- 
cludes a  lesser  one,  being  placed  in  jeopardy  under  an  indictment 
for  the  included  offence  only,  constitutes  a  bar  to  a  prosecution 
for  the  greater  offence  ;5  so,  upon  a  trial  for  the  higher  grade  of 


or  in  the  progress  of  the  same  affray; 
It  is  sufficient  now  to  say,  without  at- 
tempting to  establish  an  abstract  propo- 
sition which  shall  serve  as  a  test  in  all 
cases,  that  if  the  physical  acts  of  assault 
and  killing  are  distinct,  and  the  inten- 
tion to  kill  one  is  an  intention  formed 
and  existing  distinct  from  and  indepen- 
dent of  the  intention  to  kill  the  other, 
the  two  acts  cannot  constitute  a  single 
offence  of  murder. 

1.  See  Chit.  Crim.  Law,  453;  i  Russ. 
on  Crimes,  829,  826;  Com.  v.  Ruby,  12 
Pick.  (Mass.)  496. 

2.  See  Com.  v.  Jenks,  i  Gray  (Mass.) 
490;  Reg.  V.  Elrington,  9  Cox  C.  C.  86. 

3.  Com.  V.  Dunster,  145  Mass.  loi; 
Com.  V.  Cunningham  (Mass.),  5  N. 
Eng.  Rep.  116;  s.  c,  13  N.  E.  Rep.  352; 
Com.  V.  Robinson,  126  Mass.  259; 
State  V.  Nutt,  28  Vt.  598. 

Where  defendant  had  been  acquitted 
upon  an  information  before  a  justice  of 
the  peace,  charging  him  with  selling 
whiskey  and  stomach  bitters,  held,  that, 
on  a  second  information  charging  the 
sale  of  an  intoxicating  mixture  called 
"dandelion  bitters,"  it  was  error  to 
allow  evidence  of  any  sales  of  such 
mixture  during  the  time  covered  by  the 
first  information.  State  v.  Sterrenberg, 
69  Iowa  544. 

Where  under  an  indictment  for  un- 
lawfully selling  liquor  at  different 
times,  a  conviction  has  been  had,  and 
there  has  been  no  election  as  to  the  par- 
ticular time  relied  on,  the  conviction  is 
a  bar  to  a  subsequent  prosecution  for 


any  sale  to  the  same  party  within  the 
same  time.  State  v.  Nunnelly,  43 
Ark.  68. 

4.  Huffman  v.  State,  23  Tex.  App. 
491. 

An  acquittal  on  an  indictment  for 
being  a  common  seller  of  intoxicating 
liquors  on  the  third  of  June,  and  thence 
to  the  day  of  finding  of  the  indictment,, 
is  no  bar  to  a  prosecution  for  an  unlaw- 
ful sale  on  the  2nd  of  June.  Com.  v.. 
Keefe,  7  Gray  (Mass.)  332. 

A  judgment  that  a  place  is  a  nuisance 
between  designated  days  in  1879  ^  "° 
bar  to  an  indictment  of  it  as  a  nuisance 
between  designated  days  in  1880, 
though  the  order  to  abate  in  the  first 
case  has  not  been  obeyed.  Gormley  v.. 
State,  37  Ohio  St.  120. 

6.  Roberts  v.  State,  14  Ga.  8;  Hickey 
V.  State,  23  Ind.  21;  Jackson  v.  State,  14 
Ind.  327;  Hamilton  v.  State,  36  Ind. 
280;  State  V.  Murray,  55  Iowa  530; 
Com.  V.  Squire,  i  Mete.  (Mass.)  258;. 
Com.  V.  Bosworth,  113  Mass.  200;  State 
V.  Snvder,  ?o_N.  H.  ii;o;  State  v.  Buz- 
zell,  58  N.  H.  257;  People  v.  Smith,  57 
Barb.  (N.  Y.)  46;  State  v.  Lewis,  2 
Hawks  (N.  Car.)  gS;  State  v.  Ingles,  2 
Haj'w.  (N.  Car.)  4;  State  v.  Smith,  43 
Vt.  324;  State  V.  Wiles,  26  Minn.  381;. 
Jones  V.  State,  I.  L.  &  E.  Rep.  174;, 
Com.  V.  Sheldon,  3  Mass.  188. 

Where  a  prisoner  has  once  been  con- 
victed of  murder  in  the  second  degree,, 
he  cannot  if  he  obtains  a  new  trial  be- 
convicted  of  murder  in  the  first  degree- 
Jones  V.  State,  13  Tex.  168. 
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an  offence  consisting  of  degrees  if  the  defendant  is  convicted  of 
an  inferior  grade,  such  conviction  operates  as  an  acquittal  of,  and 
will  bar  a  subsequent  prosecution  for  any  of  the  higher  grades  } 
and  where  such  a  conviction  is  reversed  and  a  new  trial  ordered, 
the  new  trial  must  be  confined  to  the  particular  charge  upon  which 
the  defendant  was  found  guilty  on  the  former  trial.*     But  if  the 


1.  Smith  V.  state,  68  Ala.  424;  John- 
son V.  State,  29  Ark.  31;  s.  c,  2  Am.  Cr. 
Rep.  430;  People  v.  Apgar,  35  Cal. 
389;  People  V.  Gilmore,  4  Cal. 376;  State 
V.  McNaught,  36  Kan.  624;  State  v. 
Byrd,  31  La.  An.  419;  State  v.  Payson, 
37  Me.  361;  Com.  v.  Herty,  109  Mass. 
348;  Hurt  V.  State,  25  Miss.  378;  State  v. 
Brannon,  55  Mo.  63;  State  v.  Ross,  29 
Mo.  32;  Burns  v.  Peopte,  i  Park.  (N. 
Y.)  Cr.  182;  People  v.  Cignarale,  no 
N.  Y.  23;  Guenther  v.  People,  24  N. 
Y.  100;  People  V.  Dowling,  84  N.  Y. 
478;  Parker  v.  State,  22  Tex.  App.  105; 
State  V.  Kittle,  2  Tyler  (Vt.)  471; 
State  V.  Moon,  41  Wis.  684;  s.  c,  2  Am. 
Cr.  Rep.  64. 

If  the  offence  charged  be  one  consist- 
ing of  different  degrees,  the  statute 
{Texas  Code  Crim.  Proc,  art.  713) 
■which  declares  that  "The  jury  may 
find  the  defendant  not  guiltj'  of  the 
higher  (naming  it)  but  guilt3'  of  any 
•degree  inferior  to  that  charged  in  the 
information  or  indictment"  is  not  man- 
datory so  far  as  acquittal  of  the  higher 
■degree  is  concerned,  but  the  finding  of 
the  lesser  degree  is  per  se  an  acquittal 
of  the  higher.  Robinson  v.  State,  2i 
Tex.  App.  160. 

Two  indictments  were  found  against 
the  prisoner  at  the  same  term,  the  one 
for  burglary  and  larceny,  the  other  far  n 
robbery,  both  charging  the  felonious 
taking  of  the  same  goods.  He  was 
found  guilty  of  larceny  on  the  first  in- 
dictment, and  not  guilty  of  the  burglary. 
Held,  that  he  could  not  be  put  on  trial 
on  the  second  indictment.  State  v. 
Lewis,  2  Hawks  (N.  Car.)  98.  See 
State  V.  Risher,  i  Rich.  (S.  Car.)  219. 

An  instruction  that  the  evidence  on 
an  indictment  for  statutory  burglary  is 
not  sufiicient  to  convict  of  the  breaking 
and  entering,  is  not  equivalent  to  an 
acquittal  on  that  part  of  the  charge  so 
as,  in  case  of  disagreement  of  the  jury, 
to  constitute  a  bar  to  further  prosecu- 
tion for  the  same  offence.  People  v. 
Schoemeth,  44  Mich.  489. 

When  an  accused  indicted  for  a  crime 
in  the  first  degree  has  been  convicted  of 
that  crime  in  the  third  degree,  and  such 
■conviction  has  been  reversed  on  appeal, 


the  accused,  having,  in  legal  effect,  been 
acquitted  of  the  crime  in  the -higher  de- 
gree, cannot  under  the  New  TorhVexaX 
Code,  "be  thereafter  indicted  or  tried 
for  the  same  crime  in  any  other  de- 
gree." (Sec.  36.)  People  v.  Palmer,  43 
Hun  (N.  Y.)  397;  5  N.  Y.  Crim.  loi; 
6  N.  Y.  St.  Rep.  341. 

2.  Bell  V.  State,  48  Ala.  684;  s.  c,  17 
Am.  Rep.  40;  Johnson  v.  State,  29  Ark. 
3i;s.  c,  21  Am.  Rep.  154;  People  v. 
Apgar,  35  Cal.  389;  People  v.  Gilmore, 
4  Cal.  376;  Sipple  v.  People,  no  111. 
App.  144;  Logg  V.  People,  8  111.  App. , 
99;  State  V.  Mailing,  11  Iowa  239; 
State  V.  Tweedy,  1 1  Iowa  350;  State  v. 
McNaught,  36  Kan.  624;  Morris  v. 
State,  8  Smed.  &  M.  (Miss.)  762;  State 
1).  Ross,  29  Mo.  32;  State  v.  Kattle- 
mann,  35  Mo.  105;  State  -v.  Bruffy,  75 
Mo.  App.  389;  People  v.  Dowling,  84 
N.  Y.  478;  Campbell  v.  State,  9  Yerg. 
(Tenn.)  333;  Esmon  v.  State,  i  Swan 
(Tenn.)  14;  State  v.  Martin,  30  Wis. 
216;  s.  c,  n  Am.  Rep.  567;  State  v. 
Belden,  33  Wis.  120;  s.  c,  14  Am.  Rep. 
748;  and  see  Livingston's  Case,  14  Gratt. 
(Va.)  592. 

On  an  indictment  for  murder  there 
was  a  verdict  of  guilty  of  manslaughter, 
but  an  acquittal  of  murder,  and  the  ver- 
dict was  set  aside  on  the  motion  of  the 
defendant  and  a  new  trial  granted. 
Held,  that  the  defendant  was  dis- 
charged from  tlie  charge  of  murder, 
but  that  a  conviction  of  manslaughter 
on  the  same  indictment,  upon  such  sec- 
ond trial  was  valid.  Slaughter  v.  State, 
6  Humph.  (Tenn.)  410. 

Accordingly,  when  the  judgment  is 
reversed  for  an  illegal  sentence  upon  a 
conviction  in  which  there  was  no  error, 
a  new  trial  cannot  be  ordered,  but  the 
prisoner  must  be  discharged,  and  this 
though  on  a  motion  in  arres*^  of  judg- 
ment he  asked  for  a  new  trial.  Shep- 
herd V.  People,  II  Smith  (25  N.  Y.) 
406. 

Article  783,  which  declares  that  "The 
effect  of  a  new  trial  is  to  place  the 
cause  in  the  same  position  in  which  it 
was  before  any  trial  had  taken  place," 
does  not  apjily,  in  cases  admitting  of 
degrees   where   a  party,   having    been 
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several  counts  of  the  indictment  are  upon  the  same  transaction 
charging  it  in  different  ways,  instead  of  separate  and  distinct 
transactions,  a  new  trial  would  bring  up  the  whole  case.^ 

The  rule  as  above  stated  is  not,  howeVer,  universally  followed, 
the  principle  having  been  adopted  in  some  courts  that  a  verdict  is 
severable  only  where  there  is  a  conviction  or  an  acquittal  on  dif- 
ferent counts  for  separate  and  distinct  offences,  or  where  there  are 
several  defendants  -^  but  where  the  indictment,  though  consisting 
of  several  counts,  is  founded  upon  a  single  transaction,  the  verdict 
is  a  unit,  and  in  case  of  conviction  upon  one  or  more  counts,  a 
new  trial  will  open  the  whole  case.^ 

One  acquitted  or  convicted  of  an  offence  which  necessarily  in- 
cludes a  lesser  one  cannot  afterwards  be  convicted  of  the  latter 
offence*     An  apparent  exception  to  the  foregoing  rule  exists  in 


convicted  of  a  lesser  degree,  is  accorded 
a  new  trial.  In  such  cases  the  rule  is 
that  the  case  stands  for  trial  upon  the 
degree  for  which  the  conviction  was 
had,  and  the  degrees  inferior  thereto; 
and  that,  with  respfect  to  such  degrees, 
the  case  stands  as  if  no  previous  trial 
had  been  had.  Robinson  v.  State,  21 
Tex.  App.  160. 

Must  lie  Pleaded. — A  trial  on  an  in- 
dictment for  murder,  conviction  and 
recommendation  by  the  jury  to  mercy, 
and  on  appeal  a  new  trial  ordered,  nol. 
pros,  entered,  and  a  new  indictment  for 
the  same  offence.  Conviction  under 
the  new  indictment,  without  recommen- 
dation to  mercy,  and  motion  in  arrest  of 
judgment,  on  the  ground  that  the  former 
verdict  was  acquittal  of  murder  in  the 
first  degree,  and  the  prisoner  could  not 
be  tried  for  the  same  offence  again. 
Held^  I,  that  the  question,  not  having 
been  presented  in  the^  pleadings  or  evi- 
dence, was  not  properly  before  the 
court,  but,  2,  that  such  state  of  facts 
did  not  bring  the  case  within  the  rule 
which  prohibits  a  trial  for  a  higher 
grade  of  offence  than  that  found  on  con- 
viction on  a  former  trial.  Mann  v. 
State,  34  Ga. 

As  to  the  unconstitutionality  of  a 
statute  changing  the  rule  that  a  new 
trial  does  not  open  the  case  as  to  the 
crime  of  which  there  has  been  an  ac- 
quittal, pasged  after  the  crime  is  com- 
mitted. See  Kring  v.  State,  107  U.  S. 
221;  s.  c,  4  Cr.  L.  Mag.  550;  16  Cent. 
L.J.  308;  and  see  Garvey  v.  People,  4 
Crim.  L.  Mag.  715;  s.  c,  6  Colo.  559;  45 
Am.  Rep.  531.    , 

1.  State  V.  Owen,  17  Cent.  L.  J.  214. 

On  the  second  trial  the  accused  may 
be  convicted  of  an  offence  which  was 
embraced  in  the    indictment    and    on 


which  no  verdict  of  acquittal  was  given. 
State  V.  Smith,  53  Mo.  139. 

2.  State  V.  Behrimer,  20  Ohio  St.  572; 
see  Hurley's  Case,  6  Ohio  400. 

3.  Johnson  v.  State,  29  Ark.  31;  s.  t., 
21  Am.  Rep.  154;  State  v.  McCord,  8 
Kan.  232;  s.c,  12  Am.  Rep. 469;  Veatch 
V  State^  60  Ind.  291 ;  Stewart  v.  State, 
15  Ohio  St.  155. 

Where  the  accused  on  trial  for  mur- 
der is  convicted  of  the  lesser  offence  of 
manslaughter,  and  the  verdict  is  sejt 
aside  and  a  new  trial  granted,  at  his  own 
instance,  he  may  on  the  retrial,  be  con- 
victed of  the  higher  offence  of  murder. 
Com.  V.  Arnold,  3  Litt.  (Ky.)  309;  s.  c, 
6  Cr.  L.  Mag.  61;  Bailey  v.  State,  26 
Ga.  579;  Bohanan  v.  State,  18  Neb.  57; 
s.  c,  53  Am.  Rep.  791. 

An  indictment  contained  three 
counts,  one  charging  the  commission  of 
the  crime  of  manslaughter  by  throwing 
a  glass  tumbler  against  the  head  of  the 
deceased;  in  the  second',  by  striking  him 
with  the  tumbler  in  hand;  the  third,  by 
striking  the  head  with  the  fist.  A  ver- 
dict of  guilty  on  the  first,  and  not  guilty 
on  the  second  and  third,  was  returned. 
A  motion  for  a  new  trial  was  granted, 
and  it  was  held  to  be  granted  as  to  all 
three  counts.  Jarvis  v.  State,  19  Ohio 
St.  585;  State  V.  Stanton,  i  Ired.  (N. 
Car.)  424; -State  I'.Commrs., 3  Hill  (S. 
Car.)   239. 

Where  defendant's  conviction  of  a 
lower  degree,  under  an  indictment 
charging  the  highest  degree,  of  the 
crime,  is,  on  his  appeal,  reversed  and  a 
new  trial  ordered,  he  can  be  again  tried 
under  the  indictment,  without  regard  to 
the  former  conviction.  People  xk  Pal- 
mer, 109  (N.  Y.)  413. 

4.  State  V.  Standifer,  5  Port.  i(Ala.) 
523;  Fox  V.  State,  (Ark.);  8  S.  W.  836; 
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the  case  of  a  prosecution  for  a  misdemeanor  before  a  justice  pun- 
ishable by  fine  only,  it  being  no  bar  to  a  prosecution  of  a  grade  of 
the  offence  amounting  to  a  felony,  of  which  the  justice  had  no 
jurisdiction.^ 

d.  Offences  of  the  Same  Genus. — A  former  prosecution  for  an 
offence^  is  a  bar  to  a  subsequent  prosecution  when  the  former 
prosecution  was  for  an  offence  which  constitutes  an  essential  ele- 
ment oi  the  latter  charge  ;*  thus  a  conviction  for  petit  larceny  is  a 
bar  to  a  subsequent  prosecution  for  grand  larceny  on  the  same 
facts,^ 


Davis  V.  State,  45  Ark.  464;  Hall  v. 
State,  50  Ark.  28;  State  v.  Hattabough, 
66  Ind.  223;  State  v.  Foster,  33  Iowa 
525;  Triplett  v.  Com.,  84  Ky.  193;  Com. 
V.  Roby,  12  Pick.  (Mass.)  502;  Peoples. 
M'Gowan,  17  Wend.  (N.  Y.)  386;  Case 
of  Sargent,  2  City  Hall  Rec.  (N.  Y.)  44; 
Thomas  v.  State,  40  Tex.  36;  State  v. 
Cooper  (13  N.J.  L.),  i  Green  361;  Reg. 
V.  Gould,  9  C.  &  P.  (Eng.)  364;  17  Am. 
X,.  Rev.  736. 

The  plea  autrefois  acquit  is  good,  if 
the  defendant  has  been  before  tried  for 
the  same  offence,  on  an  indictrnent  on 
■which  he  might  have  been  lawfully  con- 
victed and  sentenced.  Heik§s  v.  Com., 
26  Pa.  St.  513. 

Inasmuch  as  a  conviction  for  wilfully 
driving  stock  from  its  accustomed  range, 
etc.,  can  be  had  under  an  indictment 
charging  the  theft  of  the  stock,  it  is  no 
objection  to  the  sufficiency  of  a  plea  of 
former  jeopardy  interposed  upon  the 
trial  for  the  wilful  driving  of  the  stock, 
etc.,  that  the  indictment  under  which 
the  former  trial  was  had,  charged  the 
theft  of  the  stock.  McElMurray  v. 
State,  21  Tex.  App.  691. 

An  indictment  contained  nine  counts 
for  embezzlement  and  fourteen  for  lar- 
ceny. Held,  that  a  general  verdict, 
"guilty  of  embezzlement,"  acted  as  an 
acquittal  on  the  charge  of  larceny,  and 
was  a  bar  to  any  subsequent  prosecu- 
tion therefor.  Guenther  v.  People,  24 
N.  Y.  (10  Smith)  100. 

In  Missouri  an  accused  was  indicted 
"for  robbery  in  the  first  degree,"  which 
was  a  sufficient  indictment  for  larceny. 
Upon  the  trial  the  jury  found  him 
guilty  of  robbery  "in  the  second  de- 
gree." The  verdict  was  set  aside,  as 
there  were  no  degrees  in  robbery.  Sub- 
sequently the  defendant  was  again  tried 
upon  the  same  indictment  and  convicted 
of  larceny.  This  was  held  error,  as  the 
defendant  could,  upon  the  first  trial, 
have  been  convicted  of  either  robbery 
or  larceny  but  was  lawfully  convicted 


of  neither;  the  verdict  operated  as  ah 
acquittal.  State  v.  Brannon,  55  Mo. 63; 
s.  c,  17  Am.  Rep.  643. 

1.  State  V.  Nichols,  38  Ark.  550; 
Southworth  v.  State,  42  Ark.  270;  Free- 
land  V.  People,  16  111.  380;  State  v. 
Foster,  33  Iowa  525;  Com',  v.  Curtis, 
II  Pick.  (Mass.)  134;,  Prime  v.  State, 
41  Tex.  300;  White  v.  State,  9  Tex.  App. 

39°- 

2.  A  conviction  on  an  indictment 
charging,  as  a  distinct  offence,  a  part  of 
one  transaction,  bars  a  prosecution  on 
the  other  parts.  Wright  v.  State,  17 
Tex.  App.  152. 

In  Tennessee,  a  conviction,  judgment 
and  execution,  for  felony  not  capital, 
committed  before  such  conviction,  etc. 
Crenshaw  v.  State,  Mart.  &  Yerg.  122; 
see  Hawkins  v.  State,  i  Port.  (Ala.) 
47S;  State  v.  McCarty,  i  Bay  (S.  Car.) 

334- 

The  prosecution  cannot  split  up  the 
act  into  several  parts.  The  prosecutor 
"may  carve  out  as  large  an  offence  as 
he  can,  but  he  can  carve  only  one." 
Thomas  v.  State,  40  Tex.  36;  i  Bish. 
Cr.  L.,  §  1060;  Drake  v.  State,  60  Ala. 
42;  Wright  71.  State,  17   Tex.  App.  152. 

3.  Southworth  v.  State,  42  Ark.  270; 
Williams  v.  State,  42  Ark.  35;  State  v. 
Murray,  55  Iowa  530. 

Conviction  for  larceny  of  a  pocket 
book  is  a  bar  to  a  subsequent  indictment 
for  stealing  a  note  in  the  pocket  book  at 
the  same  time.  U.  S.  w.  Lee, 4  Cranch 
(U.S.)  446. 

A  conviction  for  simple  larceny  of  a 
hat  (of  the  value  of  four  dollars)  is  a 
bar  to  an  indictment  for  larceny  of  the 
same  from  a  shop,  the  stealing  in  both 
cases  being  one  and  the  same.  State 
V.  Wiles,  26  Minn.  381;  s.  c,  2  Am.  Cr. 
Rep.  621. 

When  by  one  act  a  man  was  guilty 
of  theft  and  of  swindling,  a  conviction 
of  one  was  held  to  be  a  bar  to  the  other. 
State  V.  Sims,  21  Tex.  App.  649. 

Where  two  yearlings  are  branded  at 
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and  a  prosecution  for  robbery^  or  burglary*  may  be  barred 
by  a  former  prosecution  for  a  larceny  or  other  offence  where  t^e 
latter  offence  must  have  been  included  in  the  former.  If  the  lar- 
ceny is  of  several  different  articles  belonging  to  different  persons, 
it  is  but  one  offence,  and  the  prosecution  for  the  larceny  of  the 
goods  of  one  will  bar  a  prosecution  as  to  the  others  ;*  but  it  would 
be  different  if  the  property  of  the  different  owners  was  so  sepa- 
rated that  each  taking  would  be  a  distinct  and  separate  act.*  The 
same  rule  applies  in  cases  of  crime  against  the  person,  as  assault, 
rape,  etc.,  where  the  one  act  is  a  necessary  ingredient  of  the  other,^ 
as  well  as  'to  arson,®  forgery  and  other  offences.'''     On  the  other 


the  same  time  by  one  not  their  owner, 
'conviction  for  the  crime  of  branding  one 
of  them  is  a  bar  to  a  prosecution  for 
branding  the  other.  Adams  v.  State, 
i6  Tex.App.  162. 

1.  State  V.  Mikesell,  70  Iowa  176; 
but  see  Wilson  v.  State,  24  Conn.  57. 

A  conviction  for  petit  larceny  before 
a  justice  of  the  peace  is  a  bar  to  a  sub- 
sequent prosecution  on  indictment  for 
larceny  from  the  person  based  on  the 
same  act.  State  v.  Gleason,  56  Iowa 
203. 

A  trial  and  acquittal  for  robbery  is  a 
bar  to  an  indictment  for  larceny,  where 
the  property  alleged  to  have  been  taken 
is  the  same.  People  v.  M'Gowan,  17 
Wend.  (N.  Y.)  386. 

One  cannot  be  indicted,  convicted, 
and  punished  for  robbery,  and  also  for 
an  assault  with  intent  to  commit  mur- 
der, growingoutof  the  robbery.  Wilcox 
V.  State,  6  Lea  (Tenn.)  571;  s.  c,  40  Am. 
Rep.  53. 

a.  Roberts  v.  State,  14  Ga.  13;  Peo- 
ple ,w.  Smith,  57  Barb.  (N.  Y.)  46;  State 
ti.  Lewis,  2  Hawks  (N.  Car.)98;  s.  c,  11 
Am.  Dec.  741. 

Where  goods  are  taken  in  a  burglary, 
and  larceny  and  burglary  are  charged 
in  the  same  count,  a  conviction  of 
larceny  is,  it  seems,  a  bar  to  a  subse- 
quent indictment  for  burglary.  Gordon 
■V.  State,  71  Ala.  315. 

3.  Willis  V.  State,  24  Tex.  App. 
586. 

4.  Phillips  V.  State,  85  Tenn.  551. 

5.  See  Reg.  v.  Elrington,  9  Cox  C. 
C.  (Eng.)  86. 

A  party  charged  with  an  assault  and 
convicted  cannot  afterwards  be  pun- 
ished for  the  battery  committed  at  the 
same  time.  State  v.  Chaffin,  2  Swan 
(Tenn.)  493. 

In  Delaiuare,  a  person  cannot  be  in- 
dicted both  for  a  riot  and  disturbing  a 
religious  meeting  by  such  riot,  a.s  the 
punishment  for  the  former  covers  the 


latter  offence.  State  v.  Townsend,  2 
Harr.  (Del.)  543. 

In  State  x<.  Shepard,  7  Com.  54,  it  was 
held  that  a  conviction  for  an  assault 
with  intent  to  commit  a  rape  was  a  bar 
to  an  indictment  for  rape,  the.  court 
saying:  "If  the  conviction  there  cannot 
be  pleaded  in  bar  of  an  indictment  for 
a  rape,  then  he  may  be  tried  again;  and 
as  he  has  already  suffered,  and  is  still 
enduring  a  punishment  for  the  less 
crime,  and  may  be  condemned  and 
suffer  for  the  greater,  he  may  be  twice 
punished  for  the  same  act  —  a  doctrine 
repugnant  to  well  established  principles 
of  law.  " 

An  acquittal  on  an  indictment  for 
seduction  is  a  bar  to  a  subsequent  in- 
dictment for  fornication  ancJ  bastardy 
founded  on  the  same  act.  Dinkey  v. 
Com.,  17  Pa.  St.  126. 

6.  An  acquittal  of  arson  of  a  mill  is 
a  bar  to  a  subsequent  prosecution  for 
arson  of  books  of  accounts  at  the  same 
time.  State  v.  Colgate,  31  Kan.  511; 
s.  c,  47  Am.  Rep.  507. 

.  A  conviction  upon  an  indictment ,  for 
arson,  is  a  bar  to  an  indictment  for  the 
murder  of  a  person  burned  in  the 
house,  for  burning  which  the  accused 
was  convicted  of  arson'.  State  y. 
Cooper,  I  Green  (13  N.J.  L.)  361. 

7.  In  two  indictments  against  the 
same  person  for  forgery,  the  first 
alleged  a  forged  order  on  "J.  Irwin  & 
Co.,"  the  second  on  "John  Irwin  & 
Co.,''  and  this  was  the  only  difference 
between  them.  Held,  that  autrefois 
acquit  was  well  pleaded  to  the  second, 
the  defendant  being  acquitted  on  the 
first.  Durham  v.  People,  4  Scam. 
(111.)  172. 

A  party  cannot  be  prosecuted,  under 
the  act  of  Tennessee  of  1833,  ch.  10,  §  2, 
for  betting  on,  and  running  a  race 
horse,  along  a  public  road,  as  two  dis- 
tinct offences.  Conviction  for  running, 
is  a  good  bar  to  a  conviction  for  betting. 
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hand,  if  the  two  crimes  are  entirely  separate  and  distinct  acts, 
however  closely  they  may  be  connected,  and  even  though  some  of 
the  ingredients  of  the  one  enter  into  the  other,  a  prosecution  for 
the  one  will  be  no  bar  to  a  prosecution  for  the  other,*  and  if,  after 


on  the  same  indentical  race.     Fiddler  v. 
State,  7  Humph.  (Tenr^.)  508. 

1.  Killing  Several  Persons.  —  In 
Vaughan  v.  Com.,  2  Va.  Cas.  273,  it 
was  held  that  if  the  defendant  is  in- 
dicted and  acquitted  of  shooting  A,  and 
subsequently  indicted  for  shooting  B, 
.  the  same  act  of  shooting  being  charged 
in  each  case,  the  former  acquittal  will 
not  be  a  bar,  because  the  ground  of  ac- 
qiiittal  might  have  been  that  the  shot 
did  not  strike  A,  or  that  the  shooting 
was  not  with  intent  to  hurt  A.  Here 
there  was  but  one  discharge  of  the  gun. 
In  Smith  v.  Com.,  7  Gratt.  (Va.)  593,  a 
conviction  of  advising  a  slave  to  ab- 
scond was  held  no  bar  to  an  indictment 
for  advising  another  slave  to  abscond, 
although  the  advice  was  given  at  one 
and  the  same  time  and  \)y  the  same 
words  and  acts.  The  court  pronounced 
no  opinion,  but  simply  affirmed  .the 
conviction.  See  also  State  v.  Standi- 
fer,  5  Port.  (Ala.)  523;  People  v.  Majors, 
65  Cal.  138;  s.  c,  52  Am.  Rep.  295; 
Teat  V.  State,  53  Miss.  439;  State  v. 
Nash,  86'  N.  Car.  650;  s.  c,  41  Am.  Rep. 
472. 

A  and  B  were  passing  along  a  road 
together,  C  killed  A,  and  D  killed  B. 
Both  were  indicted  for  killing  A.  C 
was  convicted,  and  D  atquitted.  Both 
were  then  indicted  for  killing  B.  C 
pleaded  autrefois  convict.  D  pleaded 
autrefois  acquit.  Held,  that  the  pleas 
should  be  overruled.  State  v.  Vines, 
34  La.  An.  1079. 

Murder  and  Intent  to  Kill.  —  A  con- 
viction on  an  indictment  for  an  assault 
with  intent  to  murder  is  not  a  bar  to 
an  indictment  for  murder.  Com.  v. 
Roby,  12  Pick.  (Mass.)  496.  See 
Curtis  V.  State,  22  Tex.  App.  227. 

In  People  Z'.  Warren,  i  Park.  Cr. 
Cas.  (N.  Y.)  338,  it  was  held  that  an- 
acquittal  of  intent  to  kill  A  by  mixing 
poison  in  bread  was  no  bar  to  a  subse- 
quent indictment  for  attempt  to  kill  B 
by  the  same  transaction.  The  court 
distinguished  between  the  act  and  in- 
tent, saying:  "The  intent  in  these 
cases  is  the  material  constituent  of  the 
crime!  Though  the  acts  may  have 
been  the  same,  the  crimes,  as  charac- 
terized by  the  intent,  are  different." 
But  in  an  indiscriminate  assault   there 


can  be  no  specific  and  distinguishable 
intent. 

Killing  in  Different  Ways.  —  An  ac- 
quittal on  an  indictment  for  a  murder 
committed  hy  shooting  with  powder- 
and  shot  from  a  gun  is  no  bar  to  an  in- 
dictment for  murder  committed  by 
beating  upon  the  head  with  a  gun  —  the 
two  oifences  are  distinct  in  regard  to- 
legal  jeopardy.  Guedel  v.  People,  43 
I'll.  226. 

Other  Assaults.  —  A  party  may  be 
convicted  upon  an  indictment  for  an 
assault  and  battery,  although  he  has 
already  been  convicted  upon  an  indict- 
ment for  an  assault  and  battery  upon 
another  party,  at  the  saiiie  time  and 
place,  both  assaults  having  been  made- 
during  the  continuance  of  a,  fight  in 
which  the  defendant  and  others  had 
engaged.  Green-vvbod  ■&.  State,  64  Ind. 
250. 

The  defendant,  with  three  others, 
was  convicted  of  an  affray  for  beating 
in  public  one  M.  During  the  affray, 
the  prosecutrix  went  up  to  protect  M, 
who  was  her  son,  and  the  defendant 
struck  her.  -  Held,  that  the  conviction, 
for  the  affray  was  no  bar  to  this  in- 
dictment for  an.  assault  and  battery  on 
the  prosecutrix.  State  v.  Parrish,  8 
Rich.  (S.  Car.)  322. 

A  was  acquitted  on  an  indictment 
for  the  murder  of  an  unborn  child, 
through  the  use  of  means  designed  to 
produce  a  miscarriage  by  the  mother.. 
Held,  that  this  was  no  bar  to  an  in- 
dictment against  A  for  attempting  to- 
produce  such  miscarriage  by  the  same- 
or  any  other  means.  State  v.  Elder,  65 
Ind.  282;  and  see  State  v.  Nathan,  5, 
'Rich.  (S.  Car.)  219. 

Incest  and  Adultery. — Pauline  Deitz 
and  Pauline  Seitz  are  not  idem  sonans.. 
An  acquittal  on  a  trial  for  incest  with 
one  is  not  a  bar  to  an  indictment  for  in- 
cest with  the  other.  Nance  v.  State, 
17  Tex.  App.  385.  And  a  man  indicted 
for  adultery  cannot  plead-  in  bar  the 
former  acquittal  of  his  paramour  and 
codefendant.  Alonzo--?'.  State,  15  Tex. 
App.  378;  s.c,  49  Am.  Rep.  207. 

Arson. — An  acquittal  upon  an  indict- 
ment charging  the  defendant  with  set- 
ting fire  to  a  barn,  whereby  a  dwelling- 
house  was  burnt,  in  the  night  time,  and 
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alleging  it  to  be  the  barn  of  A  and  B,  is 
no  bar  to  another  indictment  for  the 
same  offence,  alleging  it  to  be  the  barn 
of  A  and  C.  Com.  v.  Wade,  17  Pick. 
(Mass.)  395,  and  see  Com.w.  Mortimer, 
2  Va.  Cas.  325. 

On  a  question  of  second  jeopardy, 
the  effect  of  7tolle  prosequi  on  one  Cflunt 
of  an  indictment  for  arson,  lield,  to 
leave  the  indictment  as  if  the  count  had 
never  been  preferred ;  and  an  acquittal 
on  the  second  count  not  to  preclude  re- 
indictment for  arson  in  the  first  degree. 
Walker  v.  State,  61  Ala.  30. 

Burglary  and  larceny  are  separate 
offences,  conviction  for  one  of  which  is 
no  bar  to  a  prosecution  for  the  other. 
State  -v.  Martin,  76  Mo.  337.  Com- 
pare State  V.  Kelsrae,  76  Mo.  505, 

A  conviction  for  larceny,  on  an  in- 
dictment for  breaking  and  entering  vpith 
intent  to  steal,  is  not  pleadable  in  bar 
against  a  subsequent  prosecution  for 
the  breaking.  Wilson  v.  State,  24  Copn. 

And  an  acquittal  for  burglary  with 
intent  to  commit  a-  larceny  is  no  bar  to 
a  prosecution  for  the  larceny.  State  v. 
Warner,  14  Ind.  572. 

Different  Larcenies.^— Separate  indict- 
ments charged  the  defendant  with  the 
theft  of  two  horses.  He  was  acquitted 
on  one  of  the  indictments.  The  horses 
belonged  to  different  persons,  and  were 
a  mile  ^part  when  taken.  Held,  that 
defendant  could  not  plead  "former 
acquittal"  in  bar  to  the  other  indict- 
ment. Alexander  v.  State,  21  Tex.  App. 
406;  s.  c,  57  Am.  Rep.  617. 

Where  a  person  was  acquitted  on  a 
former  indictment  for  the  larceny  of 
certain  bonds,  held,  that  such  an  acquit- 
tal was  not  a  bar  to  conviction  on  an 
indictment  under  Massachusetts  Gen. 
Sts.,  ch.  161,  §  39,  for  fraudulent  conver- 
sion of  the  same  bonds,  it  not  appearing 
in  the  pleadings  or  evidence  at  the  trial 
on  the  latter  indictment,  that  the  defend- 
ant was  not  intrusted  with  the  custody 
of  them.  Com.  v.  Tenney,  97  Mass. 
50;  and  see  Shubert  v.  State,  21  Tex. 
App.  5^1 ;  I-Iite  V.  State,  9  Yerg.  (Tenn.) 

357- 

An  acquittal  on  the  charge  of  em- 
bezzling cloth  and  other  materials  of 
which  overcoats  are  made  is  no  defence 
to  an  indictment  for  embezzling  over- 
coats, although  the  same  facts  which 
were  proved  on  the  trial  of  the  first  in- 
dictment are  relied  upon  in  support  of 
the  second.  Com.  v.  Clair,  7  Allen 
(Mass.)  525. 

Where  a  person  entrusted  hy  another 


with  goods  for  a  particular  purpose  ob- 
tains money  thereon  by  falsely  repre- 
senting himself  as  the  owner  and  selling 
them,  he  may  be  indicted  as  well  for 
embezzling  the  goods  as  for  obtaining 
money  from  the  purchaser  under  false 
pretences;  and  a  conviction  of  the  latter 
offence  will  not  bar  a  prosecution  for 
the  former.  State  v.  Faulkner,  39  La. 
An.  8ir. 

A  was  indicted  for  stealing  a  sheep, 
charged  to  be  the  property  of  B,  and 
acquitted  on  the  ground  that  the  owner 
of  the  property  was  unknown.  He  was 
afterwards  indicted  for  the  same  offence, 
the  sheep  being  charged  to  be  the  prop- 
erty of  some  one  to  the  jurors  unknown. 
Held,  that  the  plea  of  former  acquittal 
was  no  bar  to  a  conviction  on  the  latter 
indictment.  State  v.  Revels,  Busbee 
(N.  Car.)  L.  200. 

Robbery  and  Assault. — A  previous 
trial  oh  the  charge  of  robbery  is  not  a. 
bar  to  a  subsequent  indictment  for 
assault  with  a  dangerous  weapon,  at  the 
same  time  on  the  same  person.  State 
V.  Helveston,  38  La.  An.  314. 

A  convictipn  of  assdult  with  a  deadly 
weapon  is  not  a  bar  to  a  prosecution  for 
an  attempt  to  commit  robbery  com- 
mitted at  the  same  time.  People  tj. 
Benson,  6  Cal.  221. 

Burglary. — A  conviction  of  burglary. 
Held,  not  to  bar  a  separate  prosecution 
for  a  theft  committed  at  the  same  time. 
Howard  v.  State,  &  Tex.  App.  447. 

Where  the  same  transaction  includes 
a  burglary  and  a  conspiracy  to  commit 
burglary,  the  two  offences  may  be 
"carved  out"  of  the  transaction;  and  a 
conviction  for  the  one  will  not  bar  a 
prosecution  for  the  other.  Whitford  v. 
State,  24  Tex.  App.  489. 

Forgery. — An  acquittal  upon  an  in- 
dictment for  forging  an  order  with 
intent  to  defraud  John  Lang,  is  no  bar 
to  an  indictment  for  forging  the  same 
order  with  intent  to  defraud  William 
Lang.  U.  S.  v.  Book,  2  Cranch  (U.  S.) 
294. 

Uttering  Forged  Instrument. — Where 
a  person  passes,  or  attempts  to  pass,  the 
same  forged  instrument  upon  different 
persons  at  different  times  and  different 
places,  he  is  guilty  of  two  separate  and 
distinct  offences;  and  a  conviction  or 
acquittal  for  one  alone  will  not  bar  a 
prosecution  for  the  other.  Burks  v. 
State,  24  Tex.  App.  326. 

Where  the  only  recital  of  evidence  in 
the  record  of  a  trial  of  an  indictment  for 
uttering  and  publishing  as  true  a  forged 
instrument,   knowing  it  to  be  forged,  is 
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a  conviction  for  an  assault,  the  assaulted  party  dies,  the  convic- 
tion is  no  bar  to  an  indictment  for  murder.^ 


that  the  defendant  proved  that  he  had 
been  before  indicted  and  tried  for  the 
forgery  of  the  same  writing,  with  the 
uttering  of  which  he  was  charged  in  the 
indictment,  and  upon  such  trial  had 
been  regularly  acquitted,  a  charge  of  the 
court  that  a  trial  for,  and  acquittal  of, 
the  forgery  of  an  instrument  was  not  a 
bar  to  a  subsequent  indictment  for 
uttering  the  same  instrument  as  genu- 
ine, knowing  it  to  be  forged,  was  held 
to  be  correct.  Harrison  v.  State,  36 
Ala.  248. 

Illegal  Sale  of  Intoxicating  Liquors. — 
A  former  conviction  of  the  principal 
for  the  sale  of  intoxicating  liquors  is  no 
defence  to  a  subsequent  indictment 
against  his  clerk  for  the  same  act  of 
sale.  State  v.  Finan,,io  Iowa  (With.) 
19. 

Keeping  a  tenement  used  for  the 
illegal  sale  and  illegal  keeping  of  intoxi- 
cating liquors,  and  being  a  common 
seller  of  intoxicating  liquors  during  the 
same  time  and  at  the  same  place,  are 
distinct  offences;  and  a  conviction  for 
one  is  no  bar  to  an  indictment  for  the 
other,  although  the  same  acts  are  relied 
on  in  proof  of  both  charges.  Com.  v. 
O'Donnell,  8  Allen  (Mass.)  548;  Com. 
V.  Bubser,  14  Gray  (Mass.)  83;  Com.t'. 
Hudson,  14  Gray  (Mass.)  11;  Com.  v. 
Cutler,  9  Allen  (Mass.)  486. 

An  information  charging  that  the  de- 
fendant kept  intoxicating  liquors  with 
the  intent  to  sell,  is  no  bar  to  an  indict- 
ment charging  that  he  established  and 
continued  a  building  and  place  in  which 
he  kept  liquors  with  intent  to  sell.  State 
V.  Harris,  64  Iowa  287. 

Code  /ozva,  §  1543,  as  amended  by 
ch.143.  Laws  20th  Gen.  Assem.,  pre- 
scribes as  punishment  for  keeping  a 
liquor  nuisance  a  fine  not  exceeding 
$1,000,  no  minimum  being  prescribed. 
A  subsequent  amendment  (ch.  66, 
Laws  .2ist  Gen.  Assem.)  prescribes  as 
the  penalty  for  such  offence  a  fine  not 
exceeding  $1,000,  and  not  less  than  $300, 
power  being  reserved  to  punish  any 
offence  prior  to  such  act.  Held,  that 
an  acquittal  under  an  indictment  charg- 
ing under  the  latter  amendment  is  no 
bar  to  a  trial  under  an  indictment  pre- 
cisely similar  to  the  former  one,  except 
that  the  dates  charge  an  offence  under 
the  former  amendment.  State  v.  Web- 
ber (Iowa),  39  N.  W.  286. 

Other  Crimes  dnd  Misdemeanors. — In 


order  that  the  first  of  two  indictments 
for  keeping  a  gaming  house  should  bar 
the  other  it  must  appear  in  proof  that 
the  keeping  alleged  in  the  two  was  with- 
out intermission;  that  the  dates  set  out 
in  the  indictment  show  no  intermission 
is  not  sufficient,  as  under  neither,  need 
the  time  be  proved  as  laid,  and  it  may 
be  that  there  was  an  interval  between 
the  times  laid.  State  v.  Lindley,  14 
Ind.  431. 

One  cannot  plead  former  acquittal  of 
the  offence  of  keeping  a  gaming  table, 
because  his  partner  was  tried  for  the 
same  offence  and  acquitted.  Goforthw. 
State,  22  Tex.  App.  405. 

In  State  v.  Fife,  i  Bail.  (S. Car.)  i,the 
defendant  traded  at  the  same  time  with 
two  nfegroes  without  permit,  and  being 
indicted  for  the  offence  in  separate  in- 
dictments, he  was  ieid  punishable  under 
each.  The  court  disposed  of  the  argu- 
ment that  there  was  but  one  injury  to 
the  master,  by  saying  that  the  injury 
was  not  an  ingredient,  or  if  it  was,  "it  is 
certainly  a  repetition  of  it  to  buy  from  ■ 
another."  This  begs  the  whole  question 
by  assuming  one  part  of  a  simultaneous 
act  to  be  a  repetition  of  another  part. 

A  conviction  of  keeping  a  shop  open 
on  the  Lord's  day  is  no  bar  to  an  in- 
dictment for  a  nuisance  in  keeping  the 
same  shop  at  the  same  time  for  the 
illegal  sale  and  keeping  of  intoxicating 
liquors.  Com.  v.  Shea,  14  Gray 
(Mass.)  386. 

A,  the  agent  of  a  certain  lottery 
scheme,  was  acquitted  on  the  ground 
that,  in  the  judgment  of  the  inferior  court 
wherein  the  prosecution  was  instituted 
the  statute  creating  the  oiience  was  un- 
coiistitutional.  B,  another  agent  of  the 
same  scheme,  was  then  indicted.  Held, 
that  the  commonwealth  was  not  es- 
topped from  maintaining  the  prosecu- 
tion.   Justice  V.  Com.,  81  Va.  209. 

1.  Johnson  v.  State,  ig  Tex.  App. 
4.';3;  s.  c,  53  Am.  Rep.  385;  Com.  v. 
Evans,  loi  Mass.  25;  Morey  v.  Com., 
108  Mass.  433;  Com.  v.  Drum,  ig  Pick. 
(Mass.)479;  State  v.  Hattabough,  66 
Md.  223;  Burns  v.  People,  i  Park. 
(N.  Y:)  Cr.  182;  Curtis  v.  State,  23 
Tex.  App.  227;  Queen  v.  Morris,  Law 
Rep.,  T  C.  C.  90. 

To  an  indictment  for  manslaughter  the 
defendant  pleaded  a  former  conviction 
for  assault  and  battery,  from  which  the 
person  named   in  the  indictment  died 
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e.  The  Test  as  to  the  Identity  of  the  Offences. — On  a  plea  of 
former  acquittal,  the  true  test  to  determine  whether  the  accused 
has  been  put  in  jeopardy  for  the  same  offence  is,  whether  or  not 
the  facts  alleged  in  the  second  indictment,  if  proved  to  be  true, 
would  have  warranted  a  conviction  on  the  first  indictment }  or 
whether  or  not  the  second  case  is  precisely  the  same  transaction 
.as  the  first  ;*  subject  to  the  exception,  however,  that  where,  after 
the  first  prosecution,  a  new  act  intervenes,  for  which  the  defendant 
is  responsible,  which,  together  with  the  facts  then  existing,  con- 
stitute a  new  and  distinct  crime;  a  prosecution  for  the  first  offence 
is  not  a  bar  to  an  indictment  for  the  new  offence.* 

V.  The  Plea  of  Jeopardy  Where  Sustained— 1.  Examination  Be- 
fore Committing  Magistrate. — A  discharge  by  a  committing  magis- 
trate is  not  sufficient  to  sustain  a  plea  of  former  jeopardy  for  the 
same  offence,*  the  magistrate  having  power  merely  to  examine  and 


after  the  former  conviction.  Held,  that 
the  plea  was  not  a  bar  to  the  indictment. 
State  V.  Littleiield,  70  Me.  452. 

1.  McCoy  V.  State,  46  Ark.  141; 
Wilson  V.  State,  24  Conn.  57;  Roberts 
V.  State,  14  Ga.  8;  Freeland  v.  People, 
16  111.  380;  Durham  v.  People,  5  111. 
(4  Scam.)  172;  State  v.  Holmes,  56 
Iowa  588;  State  v.  Keogh,  13  La. 
An.'  243;  State  v.  Birmingham, 
Busb.  (N.  Car.)  L.  120;  Price  v.  State,  19 
■Ohio  423;  State  t".  Stewart,  11  Oreg.  238; 
Hilands  v.  Com.,  114  Pa.  St.  372;  Hite 
V.  State,  9  Yerg.  (Tenn.)  198;  State  v. 
Cameron,  3  Heisk.  (Tenn.)S5;  Ex  ;parte 
Rogers,  10  Tex.  App.  655;  Irwin  v. 
State,  7  Tex.  App.  78;  Simco  -v.  State, 
9  Tex.  App.  338;  7Crim.  Law  Mag.  711. 

When  a  party  has  been  indicted  for 
forging  certain  endorsements  on  a  note, 
and  acquitted,  and  he  is  afterwards  in- 
dicted for  uttering  and  publishing  as 
true  a  note  made  by  himself,  on  which 
the  names  of  certain  individuals  were 
alleged  to  liave  been  forged  as  en- 
dorsers, to  which  he  pleaded  his  former 
acquittal  the  court  held,  that,  as  the 
proof  necessary  to  convict  must  be  the 
same  in  both  cases,  the  plea  was  a  good 
bar.  People  v.  Allen,  i  Park.  (N.  Y.) 
C.  R.  445. 

If  a  person  be  indicted  for  shooting 
S  W,  and  acquitted  thereof,  and  then 
indicted  for  shooting  J  W,  the  plea  of 
autrefois  acquit  will  not  be  supported, 
although  the  same  act  of  shooting  is 
charged  in  each  indictment;  for  the  jury 
who  tried  the  first  indictment  might 
have  acquitted  the  prisoner  on  several 
grounds,  which  would  not  affect  the 
second  trial.  Vaughan  ti.  Com.,  2  Va. 
Cas.  273. 

94; 


Mississippi  Code,  §  2857,  provides 
that  where  an  indictment  for  gaming 
charges  a  single  offence,  other  offences 
may  be  put  in  evidence  provided  that  in 
such  case  after  acquittal  or  conviction 
on  the  merits  the  accused  shall  not  be 
agaip  liable  for  any  offence  antedating 
the  indictment.  Held,  not  to  confer 
immunity  for  offences  of  which  evidence 
was  adduced.  Pope  v.  State,  63 
Miss.  53. 

Where  in  a  single  transaction,  a  partj' 
commits  two  distinct  crimes  so  related 
to  each  other  that  proof  to  sustain  one 
need  not  involve  the  proof  necessary 
to  sustain  the  other,  indictments  will 
lie  for  both  and  a  conviction  of  .one 
will  not  bar  the  other.  State  v.  Faulk- 
ner, 39  La.  An.  Si  i ;  2  S.  539. 

2.  Roberts  v.  State,  14  Ga.  8. 

A  ufrefois  acquit  avails  onlj-  where  the 
transaction  is  the  same,  and  both  in- 
dictments may  be,  and  must  be,  sus- 
tained by  the  same  proof.  Autrefois 
convict  only  requires  the  transaction  to 
be  the  same.  Wright  v.  State,  17  Tex. 
App.  152. 

3.  Case  of  Nicholas,  Foster's  Cr.  L. 
64;  State  V.  Hattabough,  66  Ind.  223; 
Com.  V.  Evans,  loi  Mass.  25;  Com.  v. 
Roby,  12  Pick.  (Mass.)  496;  Burns  v. 
People,  I  Park.  (N.  Y.)  Cr.  183. 

4.  Ex  parte  Fenton  (Cal.),  12  P. 
267;  Bulson  V.  People,  31  111.  409;  In  re 
Mclntyre,  10  111.  (5  Gilm.)  422;  State 
V.  Hattabough,  66  Ind;  223;  State  v. 
Morgan,  62  Ind.  35;  Re  Garst,  10  Neb. 
78;  Marston  v.  Janness,  11  N.  H.  156; 
Ex  parte  Porter,  16  Tex.  App.  321; 
McCann's  Case,  14  Gratt.  (Va.)  570; 
Com.  V.  Bailey,  i  Va.  Cas.  258; 
Com.  V.  Meyers,  i   Va.  Cas.  188;  but 
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dischafge  or  bind  over,^  and  even  if  he  has  jurisdiction  both  to  try 
and  punish  the  prisoner,  and  to  examine  and  send  him  to  the 
county  court  for  indictment,  the  plea  cannot  be  sustained  if  he 
exercised  the  latter  jurisdiction  only.* 

2.  Examination  Before  Grand  Jury. — An  examination  of  the  case, 
and  a  failure  to  find  an  indictment  against  the  accused,  does  not 
put  him  in  jeopardy  f  and  though  there  cannot  be  two  trials,  the 
pendency  of  one  indictment  is  no  bar  to  a  second  one  for  the  same 
crime.*  Though  the  rule  is  laid  down  in  Indiana  that  after  failure 
of  the  grand  jury  to  find  an  indictment,  a  prosecution  by  infor- 
mation cannot  be  had.^ 

3.  Demurrer  to  the  Indictment. — The  hearing  and  decision  of  a  de- 
murrer to  an  indictment  does  not  constitute  a  putting  the  defend- 
ant in  jeopardy.®  The  contrary  rule,  however,  seems  to  have  been 
adopted  in  New  York  and  California,  the  demurrer,  if  sustained, 


see  Morissey  tJ.  People,  ii   Mich.  327. 

The  rule  that '  no  person  shall  be 
twice  put  in  jeopardy  for  the  same 
oflfence  does  not  apply  to  the  proceed- 
ing for  surety  of  the  peace.  State  v. 
Vankirk,  27  Ind.  121. 

iSfeither  a  complaint  to,  and  issuing 
of  a  warrant  by,  a  justice,  no  further 
proceedings  being  had,  nor  a  conviction 
before  a  justice  on  a  confession  or  testi- 
mony given  by  the  oifender,  is  a  bar  to 
a  subsequent  indictment  for  the  same 
oifence.  Bradley  v.  State,  32  Ark. 
722. 

A  was  brought  before  a  justice  of  the 
peace  for  examination  on  the  charge  of 
assault  with  intent,  and  the  record 
showed  a  finding  of  "not  guilty.''  Held, 
not  a  bar  to  an  indictment  for  the  same 
or'  an  inferior  assault.  Fluty  v.  State, 
45  Ark.  97. 

While  the  finding  of  a  court  of  en- 
quiry, acquitting  the  prisoner  of  all 
blame  in  causing  the  death  of  another, 
is  not  a  legal  bar  to  a  prosecution,  it 
is  entitled  to  weight  as  an  expression  of 
the  views  of  the  military  court,  of  the 
necessity  of  using  a  musket  to  prevent 
the  escape  of  the  deceased.  U.  S.  v. 
Clark,  31  Fed.  Rep.  710. 

The  24  and  25  Vict.,  ch.  100,  ^  45, 
makes  a  conviction  before  a  magistrate 
a  bar  to  a  civil  action  for  the  same 
assault.  A  police  magistrate,  after 
hearing  a  case  of  common  assault, 
ordered  the  accused  to  enter  into  recog- 
nizances and  pay  the  recognizance  fee, 
but  did  not  order  him  to  be  imprisoned 
or  to  pay  any  fine.  Held,  that  this  was 
not  a  conviction  within  the  statute. 
Hartley  v.  Hindmarsh,  Law  Rep.,  i 
C'  P.  553- 


1.  Marston  v.  Janness,  ii  N.  H.  156. 

2.  Wolverton  v.  Com.,  75  Va.  909. 
An   arraignment  before  a  justice  of 

the  peace  on  a  complaint,  for  an  offence 
of  which  he  has  concurrent  jurisdiction 
with  the  court  of  common  pleas  is 
no  bar  to  an  indictment  for  the  same 
offence.  Com.  v.  Golding,  14  Gray 
(Mass.)  49. 

3.  Com.  V.  Miller,  2  Ashm.  (Pa.)  61; 
State  V.  Whipple,  57  Vt.  637. 

A  grand  jury's  dismissal  »f  a  charge, 
followed  by  a  dismissal,  under  Cali- 
fornia Penal  Code,  §  1382,  of  the  action 
against  the  defendant,  is  in  the  nature 
of  a  nonsuit;  and  another  prosecution 
does  not  put  in  second  jeopardy.  Ex 
parte  Clarke,  54  Cal.  412. 

4.  U.  S.  V.  Neverson,  [  Mackey  (D. 
C.)  152;  States.  Arnold  (Mo.),  7  West. 
Rep.  283. 

It  is  no  bar  to  an  information  for  man- 
slaughter that  the  grand  jury  has,  be- 
fore its  filing,  ignored  an  indictment  for 
murder  for  the  same  homicide.  State  v. 
Vincent,  36  La.  An.  770. 

5.  State  V.  Boswell,  104  Ind.  541. 

6.  State  V.  Gill,  33  Ark.  129;  'U.  S.  v. 
Phillips  (D.  C),  4  Cent.  Rep.  620. 

An  erroneous  judgment  for  the  de- 
fendant, sustaining  a  demurrer  to  an 
indictment,  upon  tlie  ground  that  it  con- 
tains a  misjoinder  of  offences,  does  not 
operate  as  a  bar  to  a  future  prosecution, 
and  may  be  reversed  by  the  court  of 
appeals.     Com.   v.  Anthony,  2   Mete. 

(Ky.)  399-  • 

If  a  prisoner  demur  to  an  indictment, 
and  the  indictment  thereupon  be 
quashed,  and  the  prisoner  set  at  liberty, 
he  may  be  again  arrested,  and  held  to 
answer  on   a   new   indictment  for  the 
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being  a  bar  to  a  subsequent  prosecution,  unless  the  court  directs  a 
resubmission  of  the  charge.^ 

4.  The  Plea  of  Guilty. — The  plea  of  guilty  by  the  defendant  and 
its  entry  on  the  record,  constitutes  a  conviction,  and  is  a  bar  to  a 
subsequent  prosecution  for  the  same  offence,  even  though  no 
judgment  was  pronounced  upon  it.* 

5.  The  Entry  of  a  "  Nolle  Proseq^ui." — Before  the  jury  is  empanelled 
and  sworn,  the  prosecuting  officer  may  enter  a  nolle  prosequi  aXYns 
pleasure,  and  it  will  be  no  bar  to  a  subsequent  prosecution  for  the 
same  act,*  but  if  it  is  entered  after  the  jury  is  empanelled  and 
sworn,  without  the  consent  of  the  defendant,  it  is  equivalent  to  an 
acquittal,  and  he  cannot  be  again  put  in  jeopardy  for  the  same 
offence.*     Where,  however,  there  is  a  statute  authorizing  the  entry 

same    offence.     Cochrane    v.    State,  6     quent  prosecution  for  the  same  offence 

it'  it  amounts  to  a  felony.  People  v. 
March,  6  Cal.  543. 

Under  the  California  Code,  §  1387, 
an  order  of  the  county  court  to  dismiss 
a  charge  does  not  operate  as  a  bar  to 
another  prosecution  for  the  same  offence. 
Ex  parte  Cahill,  52  Cal.  463. 

Where  the  State's  officers  stipulate 
with  one  who  has  stolen  a  horse,  that, 
if  he  will  testify  against  his  confede- 
rates, a  nol.  pros,  shall  be  entered  as  to 
hira,  the  State  will  be  bound  by  the 
agreement;  and  a  demurrer  to  his 
'plea  setting  up  the  stipulation  will  be 
overruled.  Hardin  v.  State,  12  Tex. 
App.  186. 

Defendant  was  indicted,  and  an  ap- 
plication by  the  state  for  a  continuance 
was  properly  refused,  whereupon  a  nol. 
pros,  was  entered,  and  defendant  was 
at  once  indicted  again  in  order  that  he 
might  be  held  for  the  next  term.  Held, 
that  although  such  practice  was  repre- 
hensible on  the  part  of  the  state,  de- 
fendant could  not  plead  it  in  bar  to  a 
second  indictment.  Venters  v.  State, 
18  Tex.'  App.  198. 

4.  Reynolds  v.  State,  3  Kelly  (Ga.) 
53;  Mount  V.  State,  14  Ohio  295;  s.  c, 
45  Am.  Dec.  542;  Stewart  v.  State,  15 
Ohio  St.  155;  State  v.  M'Kee,  i  Bail. 
(S.  Car.)  L.  651;  s.  c,  21  Am.  Dec.  499. 

The  respondent  was  indicted  for 
larceny,  and  while'  being  tried,  a  nol. 
pros,  was  entered  on  that  indictment. 
He  was  then  indicted  for  burglary  in 
the  same  transaction,  and  to  this  in- 
dictment, pleaded  his  former  jeopardy. 
Held,  that  the  plea  was  good,  and  a  bar 
to  further  prdsecution.  Jones  v.  State, 
55  Ga.  625;  s.  c,  I  Am.  Cr.  Rep.  510. 

In  case  of  an  indictment  for  an 
assault  with  intent  to  murder,  the  entry, 
by  leave  of  court  and  without  the  de- 


Md.  400. 

1.  A  decision  on  a  demurrer  only 
bars  a  prosecution  for  the  same  offence. 
Code  Crim.  Proc,  §  327;  People  v.  Rich- 
ards, 44  Hun  (N.  Y.)  278. 

The  sustaining  of  a  demurrer  to  an 
information,  no  direction  for  a  new  in- 
formation being  given,  is  a  bar  to 
another  prosecution;  and  the  case  is  not 
altered  by  the  fact  that  a  new  informa- 
tion was  filed  before  the  judgment  on 
the  demurrer.  People  v.  Jordan,  63  Cal. 
219. 

2.  People  V.  Goldstein,  32  Cal.  432. 

3.  Doyal  v.  State,  70  Ga.  134; 
Reynolds  v.  State,  3  Kelly  (Ga.)  53; 
Com.  V.  Wheeler,  2  Mass.  172;  People 
•w.  Kuhn  (Mich.),  11  West  533;  s.  c,  5 
N.  W.  88;  State  v.  Andre^f,  76  Mo.  loi ; 
Lindsay  ?'.  Com.,  2  Va.  Cas.  345;  Wort- 
ham  V.  Com.,  5  Rand.  (Va.)  669. 

A  discontinuance  of  a  prosecution  b3' 
a  prosecuting  officer,  upon  whatever 
terms  it  may  have  been  done,  leaves  the 
offence  in  the  same  position  as  before 
the  prosecution  was  instituted.  State' w. 
Main,  31  Conn.  572. 

Missouri  Rev.  St.,  5  1808,  provides  that 
if  there  are  at  the  same  time  pending 
against  the  same  defendant  two  indict- 
ments for  the  same  offence  or  matter, 
the  first  indictment  shall  be  deemed  to 
be  suspended  by  the  second,  "and  shall 
be  quashed."  Held,  that  thfe  pendency 
of  tfie  first  of  two  indictments  was  no 
bar  to  a  conviction  under  the  second. 
( Overruling  State  v.  Smith,  71  Mo.  45) 
State  V.  Eaton,  75  Mo.  586. 

California. — Section  597  of  the  Crimi- 
nal Practice  act,  which  empowers  courts 
to  set  aside  indictments  on  motion  of 
the  prosecution,  is  not  limited  to  cases 
of  defect  in  the  instrument  itself,  and 
such  a  dismissal  is  no  bar  to  a  subse- 
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of  a  nolle  prosequi,  and  the  finding  of  another  indictment,  sucte 
entry  will  be  no  bar  to  a'  subsequent  prosecution. ^  The  defend- 
ant should  demand  a  verdict  where  the  nolle  prosequi  is  entered 
upon  to  prevent  a  waiver  of  the  jeopardy.^ 

Some  courts  have  adopted  the  rule  that  a  nolle  prosequi,  thougb 
against  the  consent  of  the  defendant,  will  be  no  bar  to  a  subse- 
quent indictment  if  entered  by  leave  of  the  court.* 

6.  Discharge  of  the  Jury.^-The  discharge  of  the  jury  in  a  criminal 
case  upon  a  valid  indictment  without  the  consent  of  the- 
defendant,  not  called  for  by  imperious  necessity,  operates  as  an 
acquittal  and  bars  a  further  trial  ;*  but  where  the  discharge  is  abso- 


fendant's  consent,  of  a  nol.  •  pros., 
as  to  so  much  of  the  indictment  as  re- 
lates to  the  murder,  will  operate  as  to 
that  part  of  the  charge  as  an  acquittal. 
Baker  v.  State,  12  Ohio  St.  214. 

When  upon  a  valid  indictment,  the 
accused  is  regularly  put  on  trial  and 
the  jury  have  been  empanelled  and 
sworn,  and  the  evidence  on  both  sides 
submitted,  the  argument  of  council 
heard  and  the  charge  of  the  court  de- 
livered, a  nol.  pros,  is  entered  bj'  leave 
of  the  court  and  against  the  will  of  the 
accused  upon  the  ground  that  the  proof 
failed  to  sustain  the  indictment,  the 
accused  cannot  again  be  held  to  answer 
on  a  new  indictment  for  the  same 
offence.  State  v.  Connor,  5  Coldw. 
(Tenn.)  311. 

^ucere,  where  the  entry  of  a  nol. 
pros,  has  the  effect  of  putting  an 
end  to  the  prosecution  altogether.  Reg. 
V.  Allen,  I  Ellis,  B.  &  S.  850. 

Entering  a  nol,  pros,  as  to  a  part 
of  the  offence,  which  is  not  a  dis- 
tinct and  independent  charge  does  not 
avoid  or  alter  the  effect  of  a  conviction 
as  a  bar.  Com.  v.  Dunster,  145  Mass. 
loi;  Com.  V.  Cunningham,  104   Mass. 

545- 

1.  Where  a  statute  authorized  a  nol. 
pros,  to  be  entered  and  another  in- 
dictment to  be  preferred,  where,  in  the 
progress  of  a  trial,  there  shall  appear 
such  a  variance  between  the  proof  ad- 
duced and  the  indictment  as  will  require 
the  acquittal  of  the  accused,  unless  he 
will  assent  to  an  amendment,  it  was 
held  to  be  constitutional  and  conse- 
quently no  jeopardy  had  attached.  State 
V.  Kreps,  8  Ala.  951. 

2.  And  it  has  been  said  if  the  de- 
fendant does  not  demand  a  verdict  at 
the  time  a  nol.  pros,  is  entered 
upon,  he  cannot  plead  that  he  was 
once  in  jeopardy  for  the  same  offence, 
although  he  objected  at  the  proper  time 


to  'the  entering  of  a  nol.  pros.. 
Com.  V.  Kimball,  73  Mass.  (7  Gray); 
328.  See  Kingen  v  State,  46  Ind.  132. 

3.  State  V.  Champeau,  52  Vt.  313. 
Defendant  was  indicted  for  theft  from. 

H.  Franks,  and  on  trial  the  owner's 
name  was  shown  to  be  Frank  and  nol. 
pros,  was  entered  against  defendant's, 
protest.  A  plea  of  once  in  jeopardy  was^ 
held  bad  to  a  new  indictment  charging, 
the  theft  from  Franks,  the  name  not  be^ 
ing  idem  sonans.  Parchman  v.  State,. 
2  Tex.  App.  228;  s.  c,  28  Am.  Rep.  43J. 

4.  Bell  v.  State,  44  Ala.  393;  Grogan. 
V.  State,  44,  Ala.  9;  State  v.  Kreps,  8- 
Ala.  951;  Ned  v.  StJtd,  7  Port.  (Ala.)- 
187;  Whitmore  v.  State,  43  Ark.  271; 
McKenzie  v.  State,  26  Ark.  334;  Lee- 
V.  State,  26  Ark.  260;  s.  c,  7  Am.  Rep. 
611;  People  V  Huckeler,  48  Cal. 
331;  s.  c,  iVn.  Cr  Rep.  507;  People 
V.  Webb,  38  Cal.  467;  People  v. 
Cage,  48  Cal.  323;  s.  c,  17  Am.'  Rep. 
436;  Reynolds  v.  State,  3  Kell3'  (Ga.) 
53;  Nolan  V.  State,  55  Ga.  521;  s.  c, 
I  Am.  Cr.  Rep.  532;  Boswell  v.  State,. 
Ill  Ind.  47;  Daggett  v.  Bonewitz,  107/ 
Iijid.  276;  Doles  V.  State,  97  Ind.  555;; 
Madeh  v.  Emmoras,  83  Ind.  331;  Kingen: 
V.  State,  46  Ind.  132;  State  v.  Walker,, 
26  Ind.  346;  J03'  V.  State,  14  Ind  139;. 
Morgans.  State,  13 Ind.  215;  McCorkle- 
V.  State,  14  Indl  39;  Miller  v.  State,  8- 
Ind.  325;  Wright  v.  State,  5  Ind.  (Por- 
ter) 2go;  Wei'nzoirpflim  v.  State,  f 
Blackf.  (Ind.)  186;;  JBarker  v.  State,  8- 
BJackf.  (Ind.).  540<;  State  v.  Davis,  4 
Blackf.  (Ind.)  34-5;-  State  v.  Redman, 
17  Iowa  329;  State  v.  Callendine,  8. 
Iowa  2S8;  Grable  v.  State,.  2  Green 
(Iowa)  559;,  CBriara  v.  Com.,  9  Bush 
(Kv.)  333;  Com.  V.  Goodenough,. 
Thatch.  Cr.  Cas.  (Mass.)  132;  Com.  v. 
Tuck,  20  Pick.  (Mass.)  356;  Com  v. 
Stowell.  9  Mete.  (Mass.)  569;  Hall  v. 
People,  43  Mich.  417  j  People  v  Jones,. 
48  Mich.  554;  Teat'  v.  State,  53;  Miss.. 
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453;  s.  c,  24  Am.  Rep.  708;  Grant  f. 
People,  4  Park.  (N.  Y.)  Cr.  527;  Peo- 
ple -v.  Barrett,  2  Cai.  (N.  Y.)  304;  King 
V.  People,  5  Hun  (N.  Y.)  297;  In  re 
Spier,  I  I)ev.  (N.  Car.)  491;  Hines  xi 
State,  24  Ohio  St.  134;  Dobbins  v. 
State,  14  Ohio  St.  494;  Hilands  i>.  Com  , 
HI  Pa.  St.  I.  ;  McFadden  x>.  Com.,  23 
Pa.  St.  12;  State  v.  Garrigues,  i  Hayw. 
(N.  Car.)  241 ;  Brink  v.  State,  18  Tex. 
App.  344;  State  V.  I.  S.  S.,  i  Tvler 
(Vt.)  178;  Gruber  v.  State,  3  W.Va. 
699;  I  Bish  Cr.  L.,  §  1013;  Cooley's 
Const.  Lira.  326;  and  see  State  v. 
Champeau,  52  Vt.  ;ji3. 

A  judgrnent  on  the  verdict  of  convic- 
tion or  acquittal  is  not  necessary,  in 
order  that  either  may  constitute  a  bar 
to  another  indictment  for  the  same 
offence.     Mount  v.  State,  14  Ohio  295. 

The  c6nsent  of  a  defendant  that  the 
jury  may  separate  during  the  recess  of 
the  court,  is  not  a  consent  that  one  of 
them  may  absent  himself  and  necessi- 
tate the  discharge  of  the  jurj';  and  such 
discharge,  without  his  consent,  will  not 
deprive  him  of  the  defence  of  former 
jeopardy  against  the  subsequent  prose- 
cution for  the  same  offence.  State  v. 
Ward,  48  Ark  36;  Hilands  f.  Com.,  iii 
Pa.  St.  I. 

Neither  the  attorney  for  the  State 
nor  the  court  can  arbitrarily  take  a 
criminal  case  from  the  jury  and  again 
hold  the  person  to  trial  on  the  charge, 
although  it  is  newl^'  presented;  and 
where  this  was  done  because  the  name 
of  the  government  witness  had  not 
been  endorsed  in  the  indictment,  the 
proceeding  was  held  to  operate  as  an 
acquittal.  State  v.  Callendine,  8  Clarke 
(Iowa)  288.  , 

It  has  been  decided  in  Neiu  Tork 
that  jeopardy  does  not  attach  until  the 
verdict  is  obtained  and  judgment  has 
passed  thereon.  But  it  is  held,  also, 
that  in  such  a  case  the  prosecution  can 
not  withdraw  a  juror  and  thus  obtain  a 
new  trial;  that  the  objection  to  such  a 
practice  lies  back  of  the  constitution 
and  rests  upon  the  principles  of  the 
common  law,  which  are  essential  to  the 
protection  of  the  accused  by  securing 
him  a  speedy  and  impartial  trial  and 
the  best  means  of  vindicating  his  inno- 
cence. Klock  V.  People,  2  Park. 
(N.  Y.)  C.  R.  676;  People  v.  Goodwin, 
18 Johns.  (N.  Y.)  1S7. 

A  jury  was  empanelled  and  sworn, 
the     indictment     was    read,    and    the 


prisoner  pleaded  not  guilty.  Then  the 
State's  attorney  moved  to  postpbne  to  a 
later  day  of  the  term,  on  the  ground 
that'  his  witnesses  were  not  in  court. 
The  prisoner  objected,  but  the  motion 
was  granted  and  the  jury  discharged. 
Held,  that  the  prisoner  was  in  jeopardj' 
and  could  not  be  again  put  on  trial  even 
at  the  same  term.  Pizano  v.  State,  20 
Tex.  App.   139;  o.  i;.,  54  Am.  Rep.  511. 

Where,  under  an  indictment  for 
shooting  with  intent  to  kill,  it  appeared 
that  though  the  pistol  was  discharged, 
the  person  shot  at  was  not  hit.  The 
court,  after  the  evidence  was  all  in  and 
prisoner's  council  was  making  his  argu- 
ment, discharged  the  jury  without 
prejudice  to  the  prosecution,  but  against 
prisoner's  objection.  Held,  that  this 
was  a  virtual  acquittal,  and  as  convic- 
tion could  have  been  had  of  "shooting 
at,"  was  a  bar  to  a  subsequent  indict- 
ment for  that  offence  Mitchell  v. 
State,  42  Ohio  St.  383. 

1.  Nugent  V.  State,  4  Stew.  &  P. 
(Ala.)  72;  People  v.  Webb,  38  Cal.467; 
Rulo  V.  State,  19  Ind.  298;  Com.  v. 
Bowden,  9  Mass.  494;  Com.  v.  Pun- 
chase,  2  Pick.  (Mass.)  521;  Hector  v. 
State,  2  Mo.  166;  People  v.  Good- 
win, i8  Johns.  (N.  Y.)  187;  State  v. 
Hall,  9  N.  J.  L.  (4  Halst.)  256;  State  v. 
M'Kee,  i  Bail.  (S.  Car.)  651;  Mahala 
t'.  State,  10  Yerg.  (Tenn.)  532;  Fletcher 
V.  State,  6  Humph.  (Tenn.)  249;  U.  S. 
V.  Perez,  22  U.  S.  (9  Wheat.)  579;  Rex 
T.  Edwards,  4  Taunt.  (Eng.)  309;  Reg. 
-'.  Bure,  2  M.  &  R.  (Eng.)  472;  Hans- 
com's  Case,  2  Hale  P.  C,  (Eng.)  295. 

A  jury  sworn  in  a  criminal  case  may 
be  discharged  by  the  court  under  an^^ 
sudden  and  uncontrollable  emergency, 
and  the  discharge  is  no  bar,  even  in  a 
capital  case,  to  another  trial.  U.  S.  v. 
Shoemaker,  2  M'Lean  (U.  S.)  114; 
State  V.  Coolidge,  2  Wall.  (U.  S.)  364. 

If  after  the  jury  are  sworn  in  a  crim- 
inal case,  and  depart  from  the  bar,  one 
of  the  jurors  separate  from  his  fellows, 
whereby  the  court  are  compelled  to  dis- 
charge "the  jury  without  the  consent  of 
the  defendant,  he  may  be  again  put 
upon  his  trial  upon  the  same  indict- 
ment State  7'.  Hall,  9  N.  J.  L. 
(4  Halst.)  256. 

An  information  charged  the  offence 
as  of  a  day  subsequent  to  the  filing. 
The  mistake  was  discovered  on  the 
trial  and  the  jury  discharged  on  motion 
of  the  prosecution.  Held,  that  a  plea  of 
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Thus,  the  sickness  of  the  judge,i  or  of  the  prisoner,*  or  of  a  juror,* 
is  an  emergency  which  justifies  the  adjournment  of  the  court  or 
the  discharge  of  the  jury;  and  the  prisoner  then  on  trial  may  be 
subsequently  tried  on  the  same  indictment.  The  ending  of  the 
term  of  court  as  fixed  by  law,  before  the  completion  of  the  trial,  is 
not  such  a  jeopardy  as  will  bar  the  further  prosecution  of  the 
prisoner,*  though  if  the  court  has  power  to  extend  the  term,  the 
discharge  is  not  justified  and  further  prosecution  is  barred.^  Sick- 
ness or  other  incapacity  of  a  witness  is  not  a  sufficient  reason  for 
discharging  the  jury,®  unless  caused  by  the  corrupt  procurement 
of  the  defendant.''     Incompetency*  or 

once  in  jeopardy  could  not  be  based 
thereon.  People  v.  Larson,  68  Cal.  i8. 
Upon  a  showing  of  reasonable 
grounds  for  so  doing,  the  court  m^ 
discharge  the  jury,  and  that,  too,  against 
the  consent  of  the  accused;  but  in  such 
event  the  accused  must  be  present 
when  the  order  of  discharge  is  made. 
State  t'.  Wilson,  50  Ind.  487;  s.  c,  19 
Am.  Rep.  719;  McCorkle  v.  State,  14 
Ind.  40;  Com.  v.  Cook,  6  Serg.  &  R. 
(Pa.)  577. 

1.  People  V.  Hunckeler,  48  Cal.  334; 
Nugent  V.  State,  Stew.  &  P.  (Ala.)  72. 

The  sudden  calling  home  of  the 
judge  by  a  telegram  on  account  of  the 
illness  of  his  wife  is  an  emergency 
which  justifies  the  adjournment  of  the 
court  arid  the  defendant,  pending  whose 
trial  such  adjournment  has  taken  place, 
may  be  tried  on  the  same  indictment  at 
a  subsequent  term.  State  v.  Tatman, 
59  Iowa  471. 

2.  People  V.  Goodwin,  18  Johns.  (N. 
Y.)  187;  Sperry  v.  Com.,  9  Leigh  (Va.) 
623;  Elizabeth  Meadow's  Case,  Foster's 
C.  L.  76. 

3.  Mixon  V.  State,  55  Ala.  129; 
People  V.  Hunckeler,  48  Cal.  331 ;  Doles 
•u.  State,  97  Ind.  555;  State  x'.  Nelson, 
26  Ind.  368;  State  v.  Emery,  59  Vt.  84; 
U.  S.  V.  Perez,  22  U.  S.  (9  Wheat.)  579-; 
Whart.  Cr'.  P.,  §  588;  but  see  Rulo  v. 
State,  19  Ind.  298. 

Discharge  of  a  sick  juror  after  coun- 
sel had  commenced  to  open  the  case, 
but  before  any  evidence  offered,  and 
swearing  another  juror  in  his  place,  no 
objection  being  made,  is  no  error. 
Silsby  V.  Foote,  14  How.  (U.  S.)  218; 
Young  V.  Marine  Ins.  Co.,  i  Cranch 
(U.  S.)  566. 

The  fact  that  the  court,  being  author- 
ized by  statute,  upon  sickness  of  a  juror 
in  a  criminal  cause,  to  summon  another 
juror  and  proceed  with  the  trial,  refused 
to  do  so,  but  discharged  the  jury,  does 
not  render  the  discharge  operative  to 


bar  a  second  trial.  The  prisoner  has 
not  been  put  in  jeopardy  when  the  jury 
is  discharged.  Mixon  v.  State,  55  Ala. 
129. 

A  discharge  of  the  jury  in  a  capital 
case,  on  the  ground  of  the  insanity  of 
one  of  the  jurors,  without  the  consent 
of  the  prisoner  or  his  counsel,  is  not  a 
good  plea  in  bar  to  a  further  trial  of  the 
prisoner,  as  such  discharge  is  within  the 
discretion  of  the  court.  U.  S.  v.  Has- 
kell, 4  Wash.  (U.  S.)  402. 
'  4.  State  V.  Battle,  7  Ala.  259;  Lore 
V.  State,  4  Ala.  173;  Powell  v.  State,  19 
Ala.  577;  Wright  v.  State,  5  Ind.  290; 
Re  ScrafTord,  21  Kan.  735;  State  v. 
Moor,  I  Walk.  (Miss.)  134;  State  v. 
Tilletson,  7  Jones  (N.  Car.)  L.  114;  State 
ti.McLemore,  2  Hill  (S.  Car.)  680;  State 
V.  Brooks,  3  Humph.  (Tenn.)  70;  State 
V.  Mahala,  10  Yerg.  (Tenn.)  532. 

5.  Com.  V.  Fitzpatrick,  8  Phil.  613. 
The   jury   being    discharged    before 

verdict  against  the  will  of  the  defendant, 
on  account  of  the  expiration  of  the  term 
of  court  as  fixed  by  law,  is  unnecessary 
and  amounts  to  an  acquittal.  See 
Wright  V.  State,  5  Ind.  290;  Com.  v. 
Clue,3  Rawle  (Pa.)  498;  Miller  v.  State, 
8  Ind.  325;  Reese  v.  State,  8  Ind.  416; 
Weinzorpflin  «.  State,  7  Blackf.  (Ind.) 
186. 

Where  the  jury  were  charged  at  the 
trial  of  a  prisoner  for  murder,  and, 
before  thej'  returned  their  verdict,  the 
term  of  the  court  expired,  and  the  jury 
separated,  it  was  held  that  the  prisoner 
could  not  be  tried  again.  In  re  Spier, 
I  Dev.  (N.  Car.)  491;  but  see  Lore  f . 
State,  4  Ala.  173.    , 

6.  Rex  V.  Wade,  i  WoodC.C.  (Eng.) 
86;  Rex  v.  Oulagen,  Jebb.,  §  270. 

7.  See  State  v.  Early,  3  Harr.  (Del.) 
562;  State  V.  Keys,  8  Vt.  57;  People  v. 
Cole,  43  N.  Y.  508. 

8.  Stone  V.  People,  3  111.  (2  Scam.) 
326;  Com.  V.  McCormick,  130  Mass.  61, 
s.  c,  39  Am.  Rep.  423;  People  v.  Damon, 
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misconduct^  of  a  juror  ig  a  sufficient  ground  for  discharging  the 
jury,  and  no  jeopardy  will  attach  ;  and  the  rule  is  the  same  where 
the  defendant  tampers  with  the  jury  ;*  though  the  opinion  that  a 
mere  disqualification  is  not  a 'sufficient  reason  for  a  discharge  has 
been  extensively  adopted.* 

The  withdrawal  of  a  juror  without  the  consent  of  the  defendant, 
because  of  the  failure  of  the  evidence  to  support  the  prosecution, 
is  unwarranted  and  the  defendant  is  entitled  to  an  acquittal.* 

There  is.  a  large  number  of  cases  holding  that  the  inability  of  the 
jury  to  agree  does  not  present  such  a  case  of  necessity  as  would 
authorize  a  court  to   discharge  them  ;'^   but  the  prevailing   rule 


13  Wend!  (N.  Y.)  3i;i;  U.  S.  v.  Morris, 

1  Curt.  (U.  S.)  33. 

The  court  has  full  powdr,  without  a 
suggestion  from  either  the  prosecution 
or  defence,  to  investigate  and  discharge 
a  corrupt  or  incompetent  juror  at  any 
stage  of  the  trial,  in  order  to  protect  the 
administration  of  justice.  U.  S.  i).  Mor- 
ris, I  Curt.  (U.  S.)  23;  Grable  v.  State, 

2  Greene  (Iowa)  559. 

It  is  no  bar  to  an  indictment  against 
several  persons  jointly,  that,  at  a  pre- 
vious term  of  court,  after  the  jury  was 
empanelled  and  the  trial  begun,  the 
judge,  without  the  consent  of  the  de- 
fendants, stopped  the  trial,  and  took 
the  case  from  the  jury,  because  one  of 
the  jurors  was  found  to  be  surety  upon 
a  recognizance  entered  into  by  one  of 
the  defendants  before  the  trial.  Com. 
V.  McCbrmick,  130  Mass.  61;  s.  c,  39 
Am.  Rep.  423;  Henning  t;.  State,  106 
Ind.  386. 

1.  State  V.  Hall,  9  N.  J.  L.  (4  Halst.) 
256;  State  V.  Wiseman,  68  N.  Car.  203; 
State  V.  Bell,  81  N.  Car.  591. 

If  a  juror  has  fraudulently'  procured 
himself  to  be  put  on  the  jury,  to  acquit 
the  prisoner  of  murder,  the  judge  maj' 
■direct  the  withdrawal  of  a  juror,  even  if 
the  pi-isoner  was  innocent  of  the  fraud, 
and  this  constitutes  no  jeopard^'.  State 
V.  Washington,  89  N.  Car.  535;  s.  c,  45 
Am.  Rep.  700. 

'2.  State  V.  Wiseman,  68  N.  Car.  203; 
State  V.  Bailey,  65  N.  Car.  426. 

3.  Poage  V.  State,  3  Ohio  St.  22r,; 
Ward  V.  State,  i  Humph.  (Tenn.)  253; 
Rex   V.   Wardel,  C.  &  M.  (Eng.)  647. 

Where  a  juror,  after  the  case  has  pro- 
gressed to  the  hearing  of  the  evidence, 
announced  that  he  was  a  member  ofthe 
grand  jury  that  found  the  indictment, 
and  the  court,  over  the  objection  of  the 
defendant,  discharged  the  jury,  it  was 
held  that  the  defendant  was  entitled  to 
his  discharge.     It  must  be  observed  here 


that  the  juror  was  considered  not  liable 
to  a  challenge  upon  the  part  of  the  State 
for  this  cause.  O'Brian  v.  Com.,  9 
Bush  (Ky.)  333;  s.  i;.,  15  Am.  Rep.  715. 
But  such  is  not  the  case  if  the  defendant 
consents  to  the  discharge.  Stewart  v. 
State,  15  Ohio  St.  155;  or  does  not 
object.     Kingen  v.  State,  46  Ind.  132. 

Where,  aifer  a  jury  has  been  em- 
panelled and  sworn,  it  appears  that  a 
member  was  disqualiiied  because  not  a 
freeholder  or  householder;  but  the 
accused  makes  no  objection,  and,  not- 
withstanding, the  court  discharges  the 
jurj',  the  accused  has  been  in  jeopardy. 
Adams  v.  State,  99  Ind.  244. 

After  a  criminal  trial,  and  while 
deliberating  upon  their  verdict,  the  jury 
discovered  that  one  of  their  number 
was  not  a  resident  of  the  county.  With- 
out the  knowledge  of  the  court,  counsel, 
or  defendant,  the  jury  thereupon  dis- 
persed. The  court  made  no  effort  to 
reassemble  them.  Held,  that  the  defend- 
ant had  thus  been  placed  once  in  jeop- 
ardy, and  could  not  be  proceeded 
against  further  Maden,  v.  Emmons, 
83  Ind.  331;  Klock  v.  People,  2  Park. 
(N.  Y.)  Cr.  676;  State  v,  Garrigues,  i 
Hayw.  (N.  Car.)  241;  Thompson  & 
Merriman   on  Juries,  §  312. 

4.  State  V.  Stebbins,  29  Conn.  463; 
People  f.  Harding,  53  Mich.  481;  s.  c, 
19  N.  W.  155;  People  v.  Barrett,  2 
Cai.  (N.  Y.)  304;  State  v.  Garri- 
gues, I  Hayw.  (N.  Car.)  241;  In 
?■« Spier,  I  Dev.  (N.  Car.)  491;  Mount  t». 
State,  14  Ohio  295;  U.  S  v.  Shoemaker, 
2  McLean  (U.  S.)  114;  but  see  Klock 
r'.  People,  2  Park.  (N.  Y.)  Cr.  676; 
State  V.  Weaver,  13  Ired.  (N.  Car.)  L. 
203. 

5,  People  V.  Cage,  48  Cal.  324;  5.  c, 
17  Am.  Rep.  436;  Weinzorpflin  v. 
State,  7  Blackf  (Ind.)  186;  State  v. 
Morrison,  3  Dev.  &  B.  (N.  Car.)  115; 
Spier's  Case,  i  Dev.  (N.  Car.)  491 ;  State 


953 


The  Flea  of  Jeopardy,  etc. 


JEOPARDY. 


Discharge  of  the  Jnry,. 


would  seem  to  be  that  the  discharge  of  a- jury  without  the  consent 
of  the  defendant,  because,  after  mature  deliberation,  they  are  un- 
able to  agree  on  a  verdict,  is  not  an  acquittal,  and  does  not  entitle 
the  defendant  to  immunity  from  further  prosecution  ;^  whether  or 


*.  Garrigues,  i  Hayw.  (N.  Car.)  241; 
Mahala  w.  State,  10  Yerg.  (Tenn.)  532; 
State  V.  Rankin,  4  Coldw.  (Tenn.) 
145;  Williams  v.  Cora.,  2  Gratt.  (Va.) 
568. 

If  the  court,  against  defendant's  wish, 
discharges  the  jury  because,  after  three 
hours'  deliberation,  they  cannot  agree, 
defendant  has  beein  once  in  jeopardy, 
and  cannot  again  be  tried  for  the' same 
offence.  (Overruling  Moseley  v.  State, 
33  Tex.  571;  T^j'lor  f.  State,  35  Tex. 
97.)  Powell  v.  State,  17  Tex.  App. 
345.  Three  and  one-half  hours,  Whit- 
ten  V.  State,  61  Miss  717;  eleven  hours, 
State  V.  Shuchardt,  iS  Neb.  454. 

In  People  v.  Cage,  48  Cal.  324,  an' 
indictment  for  murder  was  regularly 
brought  on  for  trial,  a  jury  empanelled 
and  sworn,  evidence  introduced,  and 
the  case  submitted.  After  the  jury  had 
considered  their  verdict  for  nearly  four 
days  the  court  ordered  the  sheriff  to 
enquire  of  them  if  fhey  had  agreed  upon 
a  verdict.  They  replied  that  they  "had 
not  and  could  not  agree  upon  a  verdict,'' 
which  reply  was  reported  to  the  court; 
whereupon  the  court  adjourned  for  the 
term;  it  was  held  that  the  proceedings 
of  the  court  were  irregular,  and  operated 
as  an  acquittal  of  the  defendant,  and  a 
bar  to  a  subsequent  trial  for  the  same 
offence. 

End  of  Term. — The  discharge  of  the 
jury  in  a  capital  case  on  the  last  day  of 
the  term,  after  they  have  for  five  da3'S 
failed  to  agree,  is  not  because  of  an 
absolute  necessity,  in  the  absence  of 
any  reason  why  tfie  term  could  not  be 
continued,  and,  if  made  against  the  ob- 
jection of  the  defendant,  is  a  bar  to  an- 
other trial.  Com.  v.  Fitzpatrick,  121 
Pa.  St.  log.  1 

A  prisoner  being  on  trial  for  grand 
larceny,  and  the  cause  submitted  to  the 
jury,  they  returned  into  court,  on  the 
last  day  of  the  term,  and  reported  that 
they  could  not  agree,  and  the  court 
discharged  them.  Held,  that  the  dis- 
charge of  the  jury  was  equivalent  to  a 
verdict  of  acquittal.  Reese  t;.  State,  8 
Ind.  416. 

Absolute  Necessity. — The  court  can- 
not discharge  a  jury  in  a  capital  case 
because  they  have  not  agreed  upon  a 
verdict  except  in   a    case   of   absolute 


necessity.  Com.  v.  Cook,  6  Serg.  &  R. 
(Pa.)  577;  s.  c  ,  9  Am.  Dec.  465;  Com. 
V.  Clue,  3  Rawle  (Pa.)  500. 

1.  Barrett  v.  State,  35  Ala.  406;  Pot- 
ter V.  State,  42  Ark.  29';  Ex  parte  Mc- 
Laughlin, 41  Cal.  211;  s.  c,  10  Am. 
Rep.  372;  State  v.  Updike,  4  Harr. 
(Del.)  581;  Williford  -u.  State,  23  Ga.  i; 
Lester  v.  State,  33  Ga.  329;  State  v. 
Walker,  26  Ind.  346;  State  v.  Nelson, 
26  Ind.  366;  Shaffer  v.  State,  27  Ind. 
131;  Hoffman  v.  State,  20  Md.  425^ 
Com.  V.  Purchase,  2  Pick.  (Mass.)  521; 
People  V,  Harding,  53  Mich.  481; 
Price  V.  State,  36  Miss.  533;  People 
V.  Goodwin,  18  Johns.  (N.  Y.)  187; 
Dobbins  v.  State,  14  Ohio  St.  493; 
Benedict  v.  State,  44  Ohio  St.  679; 
McCreary  v.  Com.,  29  Pa.  St.  333; 
State  V.  M'Kee,  i  Bail.  (S.  Car.)  655; 
U.   S.  V.  Perez,   32    U.  S.  (9  Wheat.) 

579- 

Where  there  is  no  possibility  of  the 
agreement  of  the  jury  in  a  criminal 
case,  they  may  be  discharged  without 
the  defendant's  consent;  and  a  plea  of 
"once  in  jeopardy"  to  a  subsequent  in- 
dictment may  be  overruled.  State  ■y. 
Pool,  4  Lea  (Terin.)  363.  » 

There  was  no  jeopardy,  where,  in  a 
murder  case,  the  jury  having  been  out 
ten  days,  the  judge  withdrew  a  juror 
and  ordered  a  mistrial.  State  v.  Wash- 
ington, 90  N.  Car.  664;  State  v.  Car- 
land,  90.  N.  Car.  668;  and  where  the 
jury  was  discharged  after  tvfo  days' 
deliberation  the  plea  was  held  to  be  bad. 
Smith  t).  State,  24  Tex.  App.  i;  3  S. 
W.  Rep.  542. 

In  Com.  V.  Fells,  9  Leigh  (Va.)6i3, 
after  nine  days'  confinement,  one  of  the 
jurors  suffered  materially  in  health,  it 
was  held  that  the  jury  was  properly 
discharged,  and  the  second  trial  regu- 
lar. 

There  is  no  former  jeopardy  when, 
on  a  former  trial,  the  jury,  without  the 
consent  of  the  defendant,  has  been  dis- 
charged, after  being  out  forty-six  hours, 
without  coming  to  an  agreement.  Brady 
V.  State  (Tex.),  i  S.  W.  Rep.  462. 

Where  a  jury,  having  been  out  all 
night,  declared  to  the  court  in  the 
morning  that  they  were  not  like- 
ly to  agree,  and  thereupon,  in  spite 
of    the    objection    of   the     prisoner's 
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not  they  can  agree  being  a  question  for  the  sound  discretion  of 
the  court  •}■  but  such  discharge  must  be  in  the  presence  of  the  ac- 
cused,* and  the  record  must  show  the  reason  upon  which  it  was 
based.' 

The  matter  of  discharging  a  jury  seems  to  rest  in  the  sound 
legal  discretion  of  the  court,*  subject  to  review  by  a  higher  court 
and  governed  by  known  rules  and  fixed  principles.^ 


counsel,  thev  were  discharged  and  a 
mistrial  ordered  to  be  entered,  the  pris- 
oner cannot  claim  an  acquittal.  Willi- 
ford  V.  State,  23  Ga.  i. 

Reasonable  Time. — An  accused  has  a 
right  to  a  ver(Jict  when  once  in  jeopardy 
on  a  valid  indictment,  Lee  v.  State,  26 
Ark.  260;  s.  c,  7  Am.  Rep.  611,  and  it 
will  operate  as  a  release  if  the  jury  be 
discharged  before  the  expiration  of  a 
reasonable  time.  State  v.  Leunig,  42 
Ind.  541;  Dobbins  v.  State,  14  Ohio  St. 
493;  Ned  V.  State,  7  Port.  (Ala.)  187; 
Williams  v.   Com.,  2  Gratt.   (Va.)  567. 

1.  Barrett  v.  State,  35  Ala.  406. 

2.  Powell  V.  State,  19  Ala.  577;  Ned 
w.'State,  7  Port.  (Ala.)  ,187;  Nolan  v. 
State,  55  Ga.  521;  s.  c,  21  Am.  Rep. 
281;  State  V.  Wilson,  50  Ind.  487;  s.  c, 
I  Am.  Cr.  Rep.  529. 

3.  Benedict  v.  State,  44  Ohio  St.  679; 
U.  S.  V.  Morris,  i  Curt.  (U.  S.)  23; 
Foote  V.  Silsby,  i  Blatchf.  (U.  S.)  445; 
Affirmed  in  14  How.  (U.  S.)  218. 

To  justify  holding  accused  to  a  fur- 
ther trial,  after  such  discharge,  the 
records  must  show  that  an  obstacle 
that  the  law  will  recognize  as  a  neces- 
sity, did  in  fact  exist,  that  it  engaged 
the  attention  of  the  court,  and  that  the 
order  was  based  thereon,  and  was  ,the 
result  of  consideration  and  decision; 
but  it  need  not  show  all  the  facts  and 
circumstances  which  influenced  the 
decision,unless  made  part  thereof  by  bill 
of  exception.  Dobbins  v.  State,  14  Ohio 
St.  493. 

In  regard  to  the  necessity  of  making 
this  judicial  discretion  matter  of  record, 
Justice  Wix-shire  in  Lee  v.  State, 
26  Ark.  260;  s.  c,  7  Am.  Rep.  611, 
says  that  "whenever  after  a  trial  has 
commenced,  the  judge  discovers  any 
imperfection  which  will  render  a  ver- 
dict against  the  defendant,  either  void, 
or  v  oidable,  by  him,  he  ma^-  stop  the 
trial ,  and  what  has  been  done  will  be 
no  impediment  in  the  way  of  any  fur- 
ther proceedings.  Whenever,  also, 
anything  appears  showing  plainly  that 
a  verdict  cannot  be  reached  within  the 
time  assigned  by  law  for  the  holding  of 
the  court,  he  may  adjudge  this  fact  to 


exist;  and  on  making  the  adjudication 
matter  of  record,  stop  the  trial  with  the 
like  result  as  before.  But  without  the- 
adjudication  the  stopping  of  the  trial 
operates  to  discharge  the  prisoner. 

4.  Atkins  w.  State,  16  Ark.  568;  State 
V.  Walker,  26  Ind.  346;  Com.  v.  Roby,. 
12  Pick.  (Mass.)  496;  Price  v.  State,  36 
Miss.  1531;  People  v.  Green,  13  Wend- 
(N.  Y.)  55;  Hurley  v.  State,  6  Ohio 
399;  U.  S.  'v.  Perez,  22  U.  S.  (9  Wheat.) 
580. 

As  there  was,  at  the  time  the  fifth 
amendment  to  the  constitution  was- 
adopted,  no  definite  rule  of  the  common 
law  determining  when  the  discharge  of 
the  jury  in  a  criminal  case  was  im- 
proper, but  it  was  a  matter  of  fluctuat- 
ing judicial  practice,  ^n  improper 
discharge  of  the  jury  is  not,  under  the 
constitution,  a  bar  to  further  jeopardy. 
U.  S.  V.  Bigelow,  3   Mackey  (D.  C.) 

393- 

As  there  are  circumstances  under 
which  it  is  proper  to  discharge  a  jury 
against  defendant's  consent,  the  trial  at 
which  a  discharge  occurred  will  not  be 
deemed  to  have  placed  defendant  in 
jeopardy,  unless  an  abuse  of  discretion 
in  ordering  the  discharge  clearly  ap- 
pears. Schindler  f.  State,  17  Tex.  App.. 
408. 

A  discharge  of  the  jury  in  a  criminal 
case,  in  presence  of  all  the  officers  of 
the  court,  except  the  judge,  and  of  the 
defendant,  but  in  pursuance  of  the  con- 
sent of  the  court,  is  not  a  bar  to  a  new 
trial.     McCoi-kle  v.  State,  14  Ind.  39. 

A  discharge  of  the  jury,  in  a  capital 
or  other  case,  after  a  trial  has  com- 
menced, cannot  be  pleaded  as  matter  pf 
autrefois  acquit,  being  matter  of  judi- 
cial discretion.  U.  S.  v.  Haskell,  4 
Wash.  C.  C.  (U.  S.)  408;  State  v.  Wood- 
ruff'. 2  Day  (Conn.)  504;  People  v.  Good- 
win, iS  Johns.  (N.  Y.)  187;  Com.  xk. 
Bowden,  9  Mass.  494;  U.  S.  v.  Perez,  9 
Wheat.  (U.  S.)  579;  Com.  v.  Purchase,  2 
Pick.  (Mass.)  521;  Com.  f.Cook,  6  Serg., 
&  R.  (Pa.)  577;  Com.  v.  Olds,  5  Litt. 
(Ky.)  137. 

5,  Dobbins  v.  State,  14  Ohio  St.  496; 
M'Kee's  Case,  i  Bail.  (S.  Car.)  651. 
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7.  Thp  Rendition  of  a  Verdict. — A  verdict  of  acquittal  or  convic- 
tion is  of  itself  a  bar  to  a  second  trial,  though  there  be  no  judg- 
ment upon  it,i  and  though  the  verdict  may  have  been  irregular,  in- 
sufficient or  erroneous,**  but  where  it  is  so  defective  that  no  judg- 


It  is  impossible  to  give  what  would, 
in  any  case,  be  held  to  be  a  correct  use 
of  this  discretion.  It  need  not  be  a 
physical  necessity  nor  an  absolute  ina- 
bility to  pursue  any  other  course,  nor  an 
absolute  impossibility  to  avoid  discharg- 
ing the  jury,  but  merely  a  need  in  the 
higher  degree,  or  highly  convenient  to 
the  purpose  of  justice.  Reg.  v.  New- 
ton, 73  Q^B.  (Eng.)  734. 

1.  State  V.  Benham,  7  Conn.  414; 
Brennan  v.  People,  15  111.  517;  Wake- 
field V.  State,  5  Ind.  195;  Teat  v.  State, 
53  Miss.  453;  s.  c,  24  Am.  Rep.  708; 
Ha'rtung  v.  People,  26  N.  Y.  16^;  s.  c, 
28  N.  Y.  400;  Mount  V.  State,  14  Ohio 
295;  State  V.  Norvell,  2  Yerg.  (Tenn.) 
24;  s.  c,  24  Am.  Dec.  458;  but  see  / 
State  V.  Herbert,  5  Cranch  (U.  S.)  87. 

The  plea  of  autrefois  convict  is  good 
although  it  appear  that  after  verdict  at 
the  former  trial  the  indictment  was  dis- 
missed, and  the  defendant  discharged 
without  day.  State  v.  Elden,  41  Me. 
165. 

Where  the  accused,  after  trial  upon 
the  merits,  has  been  acquitted  before  a 
justice  of  the  peace,  the  State  cannot, 
upon  appeal  to  the  district  court,  com- 
pel him  to  stand  a  second  trial.  State 
■V.  Van  Horton,  26  Iowa  402. 

Where,  on  a  trial  for  murder,  there 
was  an  error  in  the  sentence  of  death 
declared  against  the  prisoner,  it  was 
held  that,  a  wrong  judgment  having 
been  pronounced,  although  the  trial  and 
conviction  were  regular,  the  prisoner 
could  not  be  subjected  to  another  trial, 
and  would  be  entitled  to  his  .discharge; 
but  that  this  court  had  authority,  under 
the  Ne-w  Tork  laws  of  1863,  ch.  226, 
upon  the  ground  that  the  conviction 
had  been  legal  and  regular,  and  that  the 
error,  if  any,  was  in  the  sentence,  to  re- 
mit the  record  to  the  oyer  and  terminer, 
with  directions  to  pronounce  the  judg- 
ment prescribed  by  the  act  of  i860. 
Ratzky  v.  People,  29'  N.  Y.  124. 

Whether  "former  conviction"  can  be 
predicated  of  a  suspended  judgment, 
qucere.      White  v.  Com.,  79  Va.  611. 

2.  See  Com.  w.  Loud,  3  Mete.  (Mass.) 
328. 

In  a  collateral  proceeding,  as  upon  a 
trial  for  a  second  offence,  a  former  con- 
viction cannot  be  questioned  for  irregu- 


larity, as  that  it  was  incompetent  for  the 
accused'  to  waive  a  trial  by  jury  in  case 
of  felony.  Kelley  v.  People  (111.),  3 
West.  45.  And  the  defendant  will  be 
discharged  without  day,  where  the 
original  proceedings  are  reversed  for 
insufficiency  of  a  special  verdict. 
Rhoads  V.  Com.  (Pa.),  4  Cent.  725. 

Although  the  court  may  have  pre- 
vented the  State  from  entering  a  not. 
fros.,  or  have  misdirected  the  jury, 
or  have  admitted' illegal  or  rejected  le- 
gal evidence,  or  the  verdict  be  against 
the  evidence;  the  verdict  and  judgment 
of  acquittal  on  an  indictment,  if  fairly 
obtained,  are  conclusive,  and  the  de- 
fendant cannot  be  again  put  in  jeopardy 
for  the  same  offence.  State  v.  Davis, 
4  Blackf  (Ind.)  345. 

Where,  on  an  indictment  for  murder, 
a  verdict  of  guilty  was  received  in  the 
absence  of  the  prisoner,  and  the  verdict 
was,  on  the  defendant's  motion,  set 
aside  for  that  irregularity,  it  was  held 
that  he  had  been  once  in  jeopardy  and 
could  not  be  tried  again  for  the  same 
offence.  Nolan  v.  State,  55  Ga.  521; 
21  Am.  Rep.  281. 

A  prisoner,  against  whom  a  wrong 
judgment  was  pronounced  upon  a  regu- 
lar trial  and  conviction,  cannot  be  sub- 
jected to  another  trial.  Shepherd  v. 
People,  25  N.  Y.  406. 

A  mistrial  and  consequent  discharge 
of  the  jury  does  not  put  the  accused  in 
legal  jeopardy.  State  v.  Blackman,  35 
La.  An.  483. 

When  under  one  indictment  for  sell- 
ing liquor  within  five  miles  of  a  church, 
it  was  found  that  the  place  where  the 
liquor  was  sold  was  more  than  five 
miles  from  the  church;  this  does  not 
estop  the  State  from  proving,  in  another 
indictment,  that  the  same  place'ivas  less 
than  five  miles  from  the  church.  State 
V.  Williams,  94  N.  Car.  891. 

After  the  swearing  of  the  jury  and 
the  opening  argument  for  the  govern- 
ment, in  a  prosecution  on  a  consolida- 
tion of  fourteen  indictments,  the  judge 
discharged  the  jury,  and  they  were 
then  resworn  to  try  one  of  the  indict- 
ments. Held,  that  this  discharge  of  the 
jury  was  not  equivalent  to  an  acquittal, 
and  was  no  defence  to  a  second  triall. 
U.  S.  V.  Bigelow,  3  Mackey  (D.  C.)  393. 
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ment  could  be  rendered  upon  it  the  court  may,  over  the  defendant's 
objection,  set  it  aside  and  order  a  new  trial. ^ 

Trial  upon  the  merits  is  sufficient  jeopardy*  especially  ,if  judg- 
ment thereon  has  been  executed  and  performed,*  but  it  must  ap- 
pear affirmatively  that  the  former  decision, was  upon  the  merits.* 

8.  Jeopardy  of  a  Codefendant, — An  acquittal  or  conviction  of  one  of 
two  codefendants  jointly  indicted  is  no  bar  to  a  prosecution 
against  the  other.* 


Defendant  was  put  on  trial  for  mur- 
der. After  one  of  the  State's  witnesses 
had  been  examined  and  cross-examined, 
it  appeared  that  the  State's  witnessess 
had  not  been  examined  before  the  grand 
jury;  whereupon  tlie  jury  was  dis- 
charged and  the  case  continued.  Held, 
that  defendant  was  properly  put  on 
trial  again  at  the  next  term.  State  v. 
Parker,  66  Iowa  586. 

Where  an  information  fails  through 
a  variance,  a  verdict  of  acquittal  would 
not  benefit  the  defendant,  as  he  might 
be  again  informed  against  by  the  attor- 
nej'  for  the  State.  State  v.  Stebbins,  29 
Conn.  463.  And  where  judgment  is 
properly  arrested  by  the  circuit  court, 
on  a  good  indictment,  the  conviction  is 
a  bar  to  a  subsequent  prosecution,  but 
the  supreme  court  may  reverse  the 
judgment  of  discharge  and  render  judg- 
ment on  the  conviction  below.  State  v. 
Norvell,  2  Yerg.  (Tenn.)  24. 

An  indictment  for  uttering  a  forged 
check,  alleged  that  the  bank  had  knowl- 
edge of  the  falsity  and  forgery,  instead 
of  the  accused;  but,  notwithstanding 
this  defect,  he  was  tried,  and  the  jury, 
without  leaving  the  bar,  found  him  not 
guilty.  Held,  that  this  was  a  bar  to  a 
second  trial  under  a  proper  indictment; 
it  not  appearing  that  the  acquittal  re- 
sulted from  a  variance  between  the  in- 
dictment and  the  proof  Croft  v.  Peo- 
ple, 15  Hun  (N.  Y.)  484. 

1.  Williams  v.  State,  45  Ala.  57; 
State  V.  Underwood,  2  Ala.  744;  Law- 
rence V.  People,  2  111.  (i  Scam.)  414; 
Wright  o..  State,  5  Ind.  527;  State  v. 
Redman,  17  Iowa  329;  State  v.  Sutton, 
4  Gill  (Md.)  494;  People  -v.  Olcott,  2 
Johns.  (N.  Y.)  Cas.  301;  Com.  v.  Hat- 
ton,  3  Gratt.  (Va.)  623;  Com.  v.  Perca- 
vil,  4  Leigh  (Va.)  636. 

"The  rejection  by  the  court  of  an  ille- 
gal verdict  does  not  operate  as  an 
acquittal.  An  informal  verdict  may  be 
amended  by  order  of  court.  Robinson 
V.  State,  23  Tex.  App.  315. 

When  a  verdict  of  guilty  is  set  aside 
by  the  court,  because  not  in  proper  form 


to  sustain  a  conviction,  and  a  new  trial 
is  granted,  defendant  is  not  regarded  as 
having  been  in  legal  jeopardy,  and  can- 
not plead  this  as  a  former  acquittal; 
and  when  this  action  of  the  court  is  had 
at  his  instance,  it  amounts  to  an  express 
waiver  of  the  right  to  insist  on  the  con- 
stitutional guaranty  against  being  placed 
a  second  time  in  jeopardy  for  the  same 
offence.     Kendall  v.  State,  65  Ala.  492. 

The  jury  found  that  H,  who  was  in- 
dicted for  forging  a  receipt  for  the  use 
of  Hugh  Brison,  was  "guilty  of  forging 
a  receipt  for  the  use  of  Hugh  Prison," 
and  the  indictment  was  given  up  be- 
cause the  verdict  could  not  be  supported. 
This  was  held  not  to  bar  a  new  indict- 
ment, charging  H  with  forging  a  receipt 
for  the  use  of  Hugh  Prison.  Pensyl- 
vania  v.  Huffman,  Addis.  140. 

In  Massachusetts  it  is  held  that  a 
verdict  of  guilty,  upon  which  no  judg- 
ment has  been  rendered,  at  the  rulings 
at  the  trial  of  which  exceptions  are 
pending,  is  no  bar  to  a  complaint  for  the 
same  offence.  Com.  v.  Fraher,  126 
Mass.  265. 

2.  Burns  v.  People,  i  Park.  (N.  Y.) 
182;  Com.  V.  Loud,  3  Mete.  (Mass.) 
328. 

3.  Com.  V.  Loud,  3  Mete.  (Mass.)  328. 
But  in  Illinois  it  was  held  that  w'here 

a  prisoner  has  been  indicted,  and  found 
guilty  by  the  verdict  of  a  jury,  if  the 
judgment  is  arrested,  even  for  an  in- 
sufficient cause,  and  the  defendant  dis- 
charged, he  has  not  been  legally  in 
jeopardy  and  cannot  plead  the  convic- 
tion in  bar  to  a  subsequent  indictment. 
Gerard  v.  People,  3  Scam.  (111.)  362. 

4.  Hassell  v.  Nutt,  14  Tex.  260. 

5.  People  T'.  Bruzzo,  24Cal.  41;  S'tate 
XK  McClintock,  i  Iowa  fGreene)  392. 

Defendant  and  W,  partners,  were 
jointly  indicted  as  individuals  for  keep- 
ing and  exhibiting  a  gaming  table. 
Held,  on  the  trial  of  defendant,  that  the 
fact  that  W  had  been  tried  and  con- 
victed could  not  operate  as  an  acquittal 
of  defendant.  Goforth  v.  State,  22  Tex. 
App.  405. 
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9.  Offences  Against  Different  Jurisdictions. — A  person  may  by  a 
single  act  violate  the  laws  of  two  or  more  jurisdictions,  as  those 
of  the  United  States  and  those  of  a  State.  In  such  case  the 
offender  may  be  punished  by  either,  and  a  prosecution  by  the  one 
is  no  bar  in  a  prosecution  by  the  other.*  So  the  general  ru]e  is 
that  an  acquittal  or  a  conviction  and  punishment  under  a  city  or- 
dinance is  no  bar  to  a  prosecution  for  the  same  offence  by  the 
State  ;*  and  it  has  been  announced  by  some  of  the  courts  that  a 
city  cannot  punish  an  indictable  offence  ;*  though  the  theory  has 


On  indittment  for  murder  against 
two,  a  verdict  of  acquittal  on  the  evi- 
dence being  rendered  as  to  one,  and  the 
other  found  guilty  of  murder  in  the  sec- 
ond degree,  which  judgment  was  re- 
versed on  error,  at  the  instance  of  the 
latter,  because  the  record  showed  a 
fatal  defect  in  the  formation  of  the 
grand  jury  by  which  the  indictment 
was  found,  though  no  objection  was 
raised  to  it  in  the  court  below  on  that 
account,  the  verdict  and  judgment 
operate  as  a  bar  to  another  prosecution 
of  the  defendant,  who  was  acquitted, 
and  are  available  to  him  under  the  plea 
of  former  acquittal ;  and  as  to  the  other 
defendant,  when  again  indicted,  oper- 
ate as  a  bar  to  a  prosecution  for  murder 
in  the  first  degree.  Berry  v.  State,  65 
Ala.  117. 

1.  Re  Esmond  (D.  C),  3  Cent.  523; 
State  V.  Rankin,  4Coldw.  (Tenn.)  145. 

One  act  may  be  contrarj'  to  the  law  of 
the  United  States,  and  also  of  the  State 
or  of  a  municipality.  In  that  case  each 
authority  may  punish  for  the  violation 
of  its  law.  Hughes  v.  People,  8  Colo. 
536. 

One  indicted  in  the  United  States 
court  for  killing  an  Indian  in  "Indian 
country"  on  the  Umatilla  reservation 
in  Oregon,  for  instance,  cannot  plead  a 
former  acquittal  in  the  State  court, 
U.  S.  V.  Barnhart,  22  Fed,  Rep.  285;  s. 
c,  10  Sawy.  (U.  S.)  491. 

A  conviction  and  sentence  of  one,  not 
a  member  of  congress,  by  the  house  of 
representatives,  for  a  breach  of  privi- 
lege, by  assault  and  battery  on  one  of 
its  members  for  words  spoken  in  de- 
bate, are  not  a  bar  to  a  criminal  prose- 
cution by  indictment  for  the  same  as- 
sault and  battery.  U.  S.  v.  Houston,  4 
Cranch  (U.  S.)  261. 

2.  Mobile  V.  Allaire,  14  Ala.  400; 
Hughes  V.  People,  29  Cal.  257;  McRea 
-V.  Mayor,  59  Ga.  168;  s.  c,  27  Am. 
Rep.  390;  Wragg  v.  Penn  Township, 
94  111.  11;  s.  I,.,  34  Am.  Rep.  199;  Am- 
boy  V.   Sleeper,  31   111.  499;  Waldo  v. 


Wallace,  12  Ind.582;  Ambroses.  State, 
6  Ind.  351;  Levy  v.  State,  6  Ind.  281; 
State  V.  Moore,  6  Ind.  436;  Preston  v. 
People,  45  Mich.  486;  State  v.  Lee,  29 
Minn.  445;  s.  c,  13  N.  W.  913;  State  v. 
Oleson,  26  Minn.  507;  Greenwood  v. 
State,  6  Baxt.  (Tenn.)  567;  Cooley  on 
Const.  Lim.  199;  Bishop  Cr.  L.,  ^  1068. 

Grant  of  power  to  a  city  to  punish 
for  misdemeanors, — as  here,  keeping  a 
gaming  house, — is  no  surrender  of  the 
power  of  the  State  to  also  punish  for 
the  same  offence.  Hankins  v.  People, 
106  111.  628. 

A  conviction  under  a  city  ordinance 
for  "disturbing  the  peace,"  or  for 
"fighting  in  the  streets,"  cannot  be 
pleaded  in  bar  to  an  indictment  in  the 
circuit  court  for  the  assault  and  battery 
committed  at  the  same  time.  The  two 
offences  are  not  identical.,  State  v. 
Sly,  4  Oreg.  277;  s.'c,  2  Am.  Cr.  Rep. 

51- 

It  seems  that  the  imposition  of  a  fine 
by  the  mayor  of  a  city  in  the  exercise 
of  his  police  power  will  not  relieve  the 
offender  from  liability  to  thfe  State. 
Shafer  -a.-Munma,  17  Md.  331. 

Conviction  before  the  mayor  of  a 
town,  under  an  ordinance  against  gam- 
ing, is  not  a  bar  to  a  subsequent  indict- 
ment under  the  State  law  for  the  act 
for  which  he  was  convicted.  Johnson 
V.  State,  59  Miss.  543. 

A  city  "ordinance  and  State  law  both 
prohibited  the  keeping  of  a  bawdy 
house;  the  former  imposing  a  fine  and 
the  latter  either  a  fine  or  imprisonment, 
or  both,  as  a  punishment.  Held,  that  as 
the  offences  under  the  ordinance  and 
under  the  State  law  were  distinguisha- 
ble, and  proceeded  upon  different 
grounds,  the  State  having  no  jurisdic- 
tion of  offences  under  the  foririer,  and 
the  city  none  of  offences  under  the  lat- 
ter, a  trial  and  conviction  under  the  or- 
dinance constituted  no  bar  to  the  prose- 
cution under  the  State  law.  Kemper 
V.  Com.  (Ky.),  3  S.  W.  159. 

3.  State  V.  Welch,  36  Conn.  216;  Ina. 
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been  adopted  to  some  extent  that  the  municipality  is  the  agent  of 
the  State,  and  the  prosecution  of  an  offender  under  its  ordinances 
is  a  bar  to  a  prosecution  under  the  laws  of  the  State,  because  it  is 
virtually  the  exercise  of  the  power  of  the  State  in  either  case,  in 
the  one  directly,  and  in  the  other  by  means  of  its  delegated 
agencies.^ 

Mere  jeopardy  in  another  State  without  conviction  and  punish- 
ment is  of  no  avail,^  and  a  prosecution  in  one  county  is  no  bar  to 
an  indictment  in  another  county,  unless  it  appears  that  the  offence 
was  committed  in  the  former  county.^ 

VI.  Waivee  of  Jeopardy — 1.  Consent  to  Discharge  of  the  Jury. — 
If  the  jury  is  discharged  at  the  request  or  with  the  concurrence  of 
the  defendant,  he  has  waived  any  right  he  might  have  had  to  in- 
sist, on  a  second  trial,  that  he  had  been  in  former  jeopardy  ;*  so  if 


V.  Blythe,  2  Ind.  75;  Madison  Z'. 
Hatcher,  8  Blackf.  (Ind.)  341;  Munici- 
palitj'  V.  Wilson,  5  La.  An.  747;  People 
t).  Jackson,  &  Mich,  no;  Slaughter  v. 
People,  2  Doug.  (Mich.)  334;  State  i . 
Thornton,  37  Mo.  360;  Jefferson  City  v. 
Courtmire,  9  Mo.  683;  Commrs.  v.  Har- 
ris, 7  Jones  (N.  Car.)  L.  281;  4  Crim. 
L.  Mag.  496. 

1.  State  V.  Cowan,  29  Miss.  (8  Jones) 
330;  Gowan  V.  State,  29  Mo.  330. 

When  a  properlj  constituted  court 
acting  under  the  authority  of  an  ordi- 
nance of  a  municipal  corporation  pun- 
ishes a  person  for  violation  of  that  or- 
dinance, he  cannot  be  again  punished 
for  the  same  offence  under  the  general 
laws  of  the  State.  State  v.  Thornton, 
37  Mo.  360. 

2.  Marshall  v.  State,  6  Neb.  120;  s.  c, 
29  Ara.'Rep.  363. 

3.  Campbell  v.  People,  109  III.  565; 
s. c,  50  Am.  Rep.  621. 

4.  State  V.  Slack,  6  Ala.  676;  Lee  r. 
State,  26  Ark.  260;  s.  c,  7  Am.  Rep. 
611;  Spencer  v.  State,  15  Ga.  562;  Mc- 
Corkle  v.  State,  14  Ind.  39;  Com.  v. 
Sholes,  13  Allen  (Mass.)  554;  Cora.  v. 
Stowell,  9  Mete.  (Mass.)  572;  People 
t;.White  (Mich.),  37  N.  W.  Rep.  34; 
People  V.  Gardner,  62  Mich.  307;  Klock 
V.  People,  2  Park.  (N.  Y.)  Cr.  676; 
Hilands  -v.  Com.,  in  Pa.  St.  i;  Com., 
V.  Cook,  6  Serg.  &  R.  (Pa.)  577;  State 
V.  M'Kee,  I  Bail.  (S.  Car.)  651;  Elijah 
V.  State,  I  Huraph.  (Tenn.)  102;  Moore 
V.  State,  3  Heisk.  (Tenn.)  493;  Will- 
iams V.  Com.,  2  Gratt.  ( Va.)  567;  Kin- 
loch's  Case,  Foster  (Eng.)  16,  22;  5.  i;., 
18  How.  St.  Tr.  (Eng.)  395;  Rex  v. 
Stokes,  6  Car.&  P.  (Eng.)  151. 

Where,  after  the  evidence  is  in,  the 
State  seeks  to  introduce  additional  evi- 
dence, and  defendant  demands   a  con- 


tinuance, he  cannot  object  to  another 
trial  on  the  ground  that  he  has  been 
once  in  jeopardy.  State  v.  Falconer, 
70  Iowa  416. 

Before  going  to  trial  the  State  asked 
for  a  continuance;  thereupon  the  pris- 
oner agreed  to  go  to  trial  and  have  the 
case  withdrawn  from  the  jury  on  a  cer- 
tain contingency.  When  that  arose 
the  prisoner  objected  to  the  withdrawal. 
Held,  that  he  was  bound  by  his  agree- 
ment and  could  be  convicted  on  a  sec- 
ond trial.  Hughes  v.  State,  35  Ala.  351. 

The  plea  of  once  in  jeopardy  was  not 
adopted  for  the  benefit  of  the  defend- 
ant; consequently  when  he  has  con- 
sented to  the  act,  which  gives  rise  to 
the  plea,  he  cannot  take  advantage  of 
it;  If  the  jury  are  sworn,  the  case  is 
continued  or  the  jury  are  discharged 
without  rendering  a  verdict,  with  his 
consent,  or  the  judgment  is  reversed  on 
his  application,  the  plea  will  not  avail 
him.  Peiffer  %>.  Com.,  15  Pa.  St.  468; 
Sanders  v.  State,  85  Ind.  31S;  People  i'. 
Gardner,  62  Mich.  307;  29  N.  W.  19; 
State  V.  Falconer,  70  Iowa  416;  Haskins 
-v.  Com.  (Ky.).  i  S.  AV.  Rep.  730. 

The  defendant  below  was  put  on  trial 
for  a  penitentiary  offence.  After  a 
jury  had  been  empanelled  and  sworn  a 
juror  arose  in  open  court  and  stated 
that  he  had  been  one  of  the  grand 
jurors  by  whom  the  indictment  had 
been  found.  Pertinent  enquiries  had 
been  openly  made  upon  this  subject  bj' 
counsel  for  the  State  before  the  jury 
was  sworn,  to  which  the  juror  had 
failed  to  respond.  The  defendant's 
counsel  thereupon,  in  answer  to  an  en- 
quiry by  the  court,  objected  to  proceed- 
ing on  the  trial  with  the  jury  then  em- 
panelled, at  the  same  time  declining  to 
waive   any   of  the  defendant's    rights. 
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he  voluntarily  absent  himself  from  the  court  at  the  time  of  the  re- 
turn of  the  verdict }  and  his  consent  to  the  withdrawal  of  a  juror 
will  have  the  same  effect.* 

2.  Dismissal  on  Defendant's  Motion. — A  plea  of  former  jeopardy 
cannot  avail  the  defendant  on  the  second  trial  where  the  verdict 
on  the  former  trial  has  been  set  aside  on  his  own  motion,^  and 
where  judgment  is  arrested  on  motion  of  the  defendant,  a  subse- 


The  jury  was  thereupon  discharged  by 
the  court,  and  another  jury  was  em- 
panelled in  the  usual  mode  and  the  trial 
proceeded,  the  defendant  objecting 
thereto.  Held,  that  the  discharge  of 
the  jury  first  empanelled  was  the  neces- 
sary result  of  sustaining  the  objection 
interposed  by  the  defendant  himself, 
and  so  did  not  take  place  without  his 
consent,  but  was  an  act  done  at  his  own 
instance  and  would  not,  therefore, 
operate  as  an  acquittal,  nor  a  bar  to 
further  prosecution.  Stewart  v.  State, 
15  Ohio  St.  155. 

P  was  put  on  trial  on  an  indictment 
for  murder,  and  one  witness  was 
examined,  when  it  was  discovered 
that  none  of  the  witnesses  had  been  ex- 
amined before  the  grand  jury,  which 
had  returned  the  indictment  on  the 
minutes  of  the  committing  magistrate. 
An  application  was  made  by  the  dis- 
trict attorhey  to  compel  P  to  elect 
either  to  allow  the  cause  to  be  con- 
tinued or  the  witnesses  to  testify,  and  P 
moved  the  court  to  direct  the  jury  to 
return  a  verdict  of  "not  guilty  "  which 
being  overruled,  he  elected  to  continue 
the  case  and  the  jury  was  discharged. 
Held,  that  P  had  not  been  put  in 
jeopardy  of  life  and  liberty  on  the  first 
abortive  trial  and  could  be  tried  a  sec- 
ond time.  State  v.  Parker,  66  Iowa 
586. 

1.  State  V.  Battle,  7  Ala.  259;  State  v. 
Hughes,  2  Ala.  202;  and  see  Sneed  z'. 
State,  5  Ark.  431;  State  v.  Hurlbut,  i 
Root  (Conn.)  90;  Andrews  v.  State,  2 
Sneed  (Tenn.)  550. 

Defendant,  while  on  trial,  ran  away. 
Held,  that  he  could  not  be  heard  to 
plead  "former  jeopardy"  in  bar  of  an- 
other trial.     People  v.  Higgens,  59  Cal. 

357-      • 

Another  view  which  is  sometimes 
taken  is  that  the  accused,  by  volun- 
tarily absenting  himself,  has  waived  his 
right  to  be  present  at  the  receipt  of  the 
verdict  and  cannot  insist  upon  error  if 
the  court  received  it.  Price  v.  State,  36 
Miss.  531;  Fight  w.  State,  7  Ohio,  pt.  i, 
p.  180.  See  Russell  v.  State,  11  Tex. 
App.  288. 


2.  Stewart  v.  State,  15  Ohio  St.  155. 
But  see  Rex  v.  Perkins,  Holt  (Eng.) 
403;  Rex  V.  Kell,  i  Craw.  &  Dix.  C. 
C.  151. 

3.  Turner  v.  State,  40  Ala.  21; 
Waller  ik  State,  40  Ala.  325;  Sanders 
V.  State,  85  Ind.  318;  s.  c,  16  Cent.  L. 
J.  476;  State  V.  Redman,  17  Iowa  329; 
State  V.  Patterson  (Mo.),  3  West.  226; 
State  V.  Blaisdell,  59  N.  H.  328;. 
People  TJ.  Casborus,  13  Johns.  (N.  Y.) 
351;  State  V.  Lipsey,  3  Dev.  (N.  Car.) 
485;  State  V.  Jeffreys,  3  'Murph.  (N. 
Car.)  480;  Com.  v.  Clue,  3  Rawle  (Pa.) 
500;  Com.  V.  Brown,  3  Rawle  (Pa.) 
207;  State  V.  Sims,  2  Bail.  (S.  Car.) 
29;  State  V.  Greenwood,  i  Hayw.  (N. 
Car.)  141;  Dubose  v.  State,  13  Tex.. 
App.  418;  Ball's  Case,'8  Leigh  (Va.) 
726;  Coleman  v.  Tennessee,  97  U.  S. 
509;  U.  S.  V.  Perez,  22  U.  S.  (9. 
Wheat.)  579. 

A  plea  of  former  acquittal  is  not  sus- 
tained by  evidence  of  a  record  entry 
showing  a  verdict  of  not  guilty  by  con- 
sent, but  that  judgment  was  to  abide 
the  decision  of  •  the  supreme  court  in  a 
like  case,  it  not  appearing  that  the  su- 
preme court  had  decided  fayorably  to 
defendant.     State  v.  Bradley,  45  Ark. 

31- 

If  the  jury  come  to  court  and  render' 
a  verdict  of  guilty,  and  are  discharged, 
in  the  absence  of  the  prisoner,  who  is 
in  the  custody  of  an  officer  in  another 
room,  the  prisoner  is  entitled  to  a  new 
trial,  but  be  is  not  entitled  to  a  final 
discharge.  State  v.  Hayes,  2  Lea 
(Tenn.)    156;  s.  c,  2  Am.  Cr.  Rep.  630. 

An  informal  and,  with  greater  rea- 
son, an  illegal  verdict  may  be  rejected 
by  the  court,  and  will  not  operate  as  an 
acquittal  unless  that  is  plainlyjntended;. 
and  where  an  informal  verdict  has  been 
amended,  and,  therefore,  a  new  trial 
granted,  a  plea  of  acquittal  and  jeop- 
ardv  should  be  stricken  out  on  motion 
for"  the  State.  Robinson  v.  State,  23, 
Tex.  App.  317. 

A  former  conviction  or  acquittal  will 
bar  a  subsequent  prosecution  But  the 
conviction  or  acquittal  must  be  a  legal 
one,  upon   trial   by  verdict  of  a  petit 
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quent  trial  may  be  had  for  the  same  crime. ^  So  a  prisoner  can- 
not plead  former  jeopardy  in  any  case  if  his  former  conviction  was 
reversed  or  set  aside  on  a  proceeding  instituted  by  himself,  even 
though  a  part  of  the  punishment  may  have  been  inflicted  ;^  as  in 
case  of  a  new  trial  granted  upon  his  motion,*  or  the  reversal  of 


jury.  The  verdict  must  be  a  valid  one, 
not  subject  to  be  set  aside.  If  the  court 
award  a  new  trial  upon  quashing  the 
verdict,  whether  at  the  instance  of  the 
prisoner  or  on  special  application,  on 
the  application  of  the  prosecution;  it  is 
evident,  in  the  eye  of  the  law,  the  ac- 
cused has  not  been  in  jeopardy.  State 
V.  Walters,  i5  La.  An.  400. 

1.  Morissette  v.  State,  77  Ala.  71; 
People  V.  Olwell,  28  Cal.  456;  People 
■V.  Barrio,  49  Cal.  342 ;  Gerard  v.  People, 
4  111.  (3  Scam.)  362;  Phillips  v.  People, 
88  111.  160;  State  v.  Clark,  69  Iowa 
196;  People  V.  Casborus,  13  Johns.  (N. 
Y.)  351;  State  T).  Norvell,  2  Yerg. 
(Tenn.)  24;  Com.  v.  Hatton,  3  Gratt. 
(Va.)  623;  Coleman  v.  Tennessee,  97 
U.  S.  509. 

A  former  trial  upon  a  valid  indict- 
ment, in  which  an  improper  verdict  has 
been  rendered,-but  from  which  the  ac- 
cused has  been  released  upon  a  motion 
for  a  new  trial  and  one  in  arrest  of 
judgment,  cannot  authorize  the  plea  of 
once  in  jeopardy,  and  will  not  bar  a 
further  prosecution  on  the  same  indict- 
ment. State  V.  Oliver,  39  La.  An. 
470. 

If  a  defendant  moves  in  arrest  or  to 
vacate  a  judgment  already  rendered  he 
will  be  presumed  to  waive  any  objec- 
tion to  being  put  a  second  time  in  jeop- 
ardy, and  if,  after  verdict,  he  obtains 
an  arrest  of  judgment  on  a  good  indict- 
ment the  court  supposing  it  to  be  bad, 
he  may  be  again  placed  on  trial.  Joy 
f.  State,  14  Ind.  139. 

Defendant  was  tried  for  assault  with 
a  deadly  weapon,  and  was  found  guilty 
of  an  assault  and  battery;  judgment, 
upon  his  motion,  was  arrested,  because 
only  an  assault  was  charged.  Held, 
that  he  could  be  tried  again  for  a  simple 
assault.  Spipple  v.  People,  no  111. 
App.  144. 

A  verdict  of  guilty  upon  a  former  in- 
dictment, where  there  was  no  judgment 
upon  the  verdict,  but  where  the  court 
virtually  set  the  verdict  aside  by  sus- 
taining a  motion  in  arrest  of  judgment, 
and  also  set  the  indictment  aside  was  not 
such  a  former  conviction  as  to  bar  a 
prosecution  upon  a  new  indictment  for 
the  same  offence,  under   ^   4364  of  the 


lo-wa  code.     State   v.   Clark,   69  Iowa 
196. 

The  offence  of  assault  does  not  in- 
clude battery,  though  the  latter  in- 
cludes the  former.  When,  therefore 
defendant,  indicted  for  assault,  was 
convicted  of  the  battery,  and  obtained 
a  new  trial,  his  conviction,  especially  as 
it  had  been  set  aside  on  his  own  mo- 
tion, could  not  be  pleaded  in  bar  to  a 
second  trial  upon  the  indictment.  Peo- 
ple V.  Helbing,  61  Cal.  620. 

2.  Jeffries  v.  State,  40  Ala.  381. 

On  a  trial  for  murder  in  the  first  de- 
gree, defendant  withdrawing  his  plea  of 
guilty  In  the  lesser  degree,  and  pleading 
not  guilty  of  the  higher  degree,  cannot 
on  a  trial  on  the  latter  plea,  plead  ac- 
ceptance of  his  former  plea  as  an  ac- 
quittal of  the  higher  degree.  People  v. 
Cignarale,  no  N.  Y.  23. 

3.  Kendall  v.  State,  65  Ala.  492; 
State  V.  Slack,  6  Ala.  676;  People  v. 
Larson,  68  Cal.  18;  People  i;.  Keefer, 
65  Cal.  232;  Packer  v.  People  (Colo.), 
8  Pac.  Rep.  564;  In  re  Garvey 
(Colo.),3  Pac.  Rep.  903;  Lane  v.  Peo- 
ple, 10  111.  (5  Gilm.)  305;  Sellers  v. 
People,  6  111.  (i  Gilm.)  183;  Gerard  v. 
People,  4  111.  (3  Scam.)  362;  Joy  v. 
State,  14  Ind.  139;  State  v.  Clark,  69 
Iowa  196;  State  v.  Hart,  33  Kan. 
218;  Haskins  v.  Com.  (Ky.),  i '  S.  W. 
Rep.  730;  State  v.  Byrd,  31  La.  An. 
419;  State  V.  Oliver  (La.),  2  So. 
Rep.  194;  People  v.  White  (Mich.), 
37  N.  W.  Rep.  34;  State  -v.  An- 
derson, 89  Mo.  312;  State  f.  Pat- 
terson, 88  Mo.  88;  Sutcliffe  v. 
State,  18  Ohio  469;  Hines  v.  State,  24 
Ohio  St.  134;  Stewart  v.  State,  15  Ohio 
St.  155;  Hilands  -v.  Com.,  114  Pa.  St. 
372;  State  V.  Commrs.,  3  Hill  (S.  Car.) 
239;  Livingston  v.  Cone,  14  Gratt. 
(Va.)  593;  U.  S.  V.  Harding,  1  Wall. 
Jr.  (U:S.)  127. 

The  constitutional  provision  that  de- 
fendant shall  not  be  twice  put  in  jeop- 
ardy for  the  same  offence  does  not 
operate  to  prevent  a  new  trial  of  a 
charge  on  which  the  defendant  has 
once  been  convicted,  after  a  new  trial 
has  been  granted  on  his  own  motion. 
Johnson  v.  State,  29  Ark.  31;  s.  c,  2 
Am.  Cr.  Rep.  430. 
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the  jildgment  of  conviction  upon  his  appeal.^  And  this  is  the 
rule,  even  though  he  does  not  ask  for  a  new  trial,  but  only  for  a 
reversal  and  discharge  from  imprisonment.*     Neither  is  the  former 


One  convicted  for  manslaughter  on 
an  indictment  for  murder,  and  obtain- 
ing a  new  trial,  thereby  waives  his  con- 
stitutional right  to  stand  upon  his  im- 
plied acquittal  of  murder  in  the  first, 
and  may  be  convicted  of  murder  on  the 
second.     Veatch  v.  State,  60  Ind.  291. 

In  all  cases  of  prosecutions  for  mat- 
ters criminal,  in  which  the  accused  has 
been  tried  and  acquitted,  and  his  ac- 
quittal has  not  been  procured  by  his 
own  fraud  or  evil  practice,  he  shall  not 
'  again  be  put  in  jeopardy  by  a  new  trial, 
granted  at  the  instance  of  the  public 
prosecutor;  though,  in  all  cases  of  con- 
viction, in  such  prosecutions,  the  ac- 
cused is  entitled  to  a  new  trial,  in  the 
same  manner  as  in  civil  actions.  State 
V.  Brown,  16  Conn.  54.  See  State  f . 
Anderson,  3  Smed.  &  M.  (Miss.)  751. 

No  jeopardy  attaches  until  the  case 
is  ripe  for  trial  and  the  trial  actually 
entered  upon;  and  here  the  case  was 
not  ripe  for  trial,  because  the  plea  ex- 
torted from  the  appellant  by  fear  of 
violence  at  the  hands  of  a  mob,  was 
null,  and  he  was,  therefore,  not  in  legal 
,  jeopardy.  The  proceeding  adopted  by 
the  appellant  is,  in  its  general  feature, 
and  in  its  consequences,  closely  analo-' 
gous  to  a  motion  for  a  new  trial,  and  as 
a  defendant  who  takes  a  new  trial 
granted  at  his  own  request,  cannpt 
claims  that  the  finding  set  aside  consti- 
tutes a  prior  jeopardy,  he  cannot  do  so 
in  a  proceeding  like  this.  Sanders  v. 
State,  85  Ind.  318,  332;  s.  c,  16  Cent. 
L.J.  476;  44  Am.  Rep.  29;  4  Cr.  L. 
Mag.  359. 

Jn  Kansas. — After  a  new  trial  is 
granted,  the  state's  attorney,  the .  court 
consenting,  may  enter  a  710I.  fros.  with- 
out prejudice  to  a  fresh  prosecution. 
State  V.  Rust,  31  Kan.  509. 

1.  Ned  V.  State,  7  Port.  (Ala.)  187; 
State  V.  Abram,  4  Ala.  272;  Territory 
V.  Dorman,  i  Ariz.  i;6;  People  v. 
Travers  (Cal.),  19  P.  268;  People  v.  Ol- 
well,  28  Cal.  456;  People  v.  Hardisson, 
61  Cal.  378;  In  re  Garvey  (Col.),  3 
Pac.  Rep.  903;  Haskins  f .  Com.  (Ky.), 
I  S.  W.  Rep.  730;  State  -v.  Stephens, 
13  S.  Car.  285;  Thompson  v.  State,  9 
App.  649. 

A  first  trial  of  a  criminal  case,  the 
judgment  in  which  has  been  reversed 
in  consequence^pf  an  error  of  the  judge 
in  charging   the  jury,  does   not  bar  a 


second  trial  on  the  same  indictment.  J^s 
to  second  jeopardy,  the  New  Jersey 
constitution  goes  no  further  than  to 
forbid  the  retrial  of  a  person  who  has 
been  acquitted,  Smith  v.  State,  41  N.  J. 
L.S98. 

The  plea  of  "  once  in  jeopardy,"  or 
former  "  conviction,"  is  not  permissible 
where  defendant  has  been  found  guilty 
of  murder  on  a  previous  trial,  but  the 
judgment  has  been  set  aside  on  appeal, 
the  case  remanded  for  further  proceed- 
ings, and  dismissed  for  a  defect  in  the 
information.  People  v.  Schmidt,  64 
Cal.  260. 

A  conviction  for  manslaughter,  re- 
versed on  appeal,  does  not  sustain  pleas 
of  former  acquittal  and  once  in  jeop- 
ardy, on  a  retrial  for  murder.  People  v. 
Carty  (Cal.),  19  P.  490. 

Where  a  judgment  of  conviction  has 
been  reversed  on  appeal,  the  case  re- 
manded for  a  new  trial,  and  a  nol.fros. 
entered  to  the  second  indictment, 
the  defendant  may,  under  2  Indiana 
Rev.  St.  1876,  p.  408,  §  141,  be  tried 
and  convicted  upon  a  third  indictment. 
Patterson  v.  State,  70  Ind.  341. 

Defendant  was  convicted  of  a  misde- 
meanor before  a  justice  of  the  peace. 
He  appealed  to  the  district  court.  In 
that  court  the  county  attorney  filed  an 
information  for  the  same  offence,  and 
dismissed  the  appeal.  Held,  that  de- 
fendant could  not  plead  the  proceed- 
ings in  the  former  case  as  a  bar  to  the 
information.     State  v.  Curtis,  29  Kan. 

384- 

The  Record. — Where  the  record  on 
appeal  does  not  show  any  action  taken 
on  a  demurrer  to  defendant's  plea  of 
former  jeopardy,  and  the  matter  is  not 
mentioned  bj'  counsel,,  defendant  will 
be  held  to  have  waived  the  plea.  John- 
son V.  State  (Tex.),  10  S.  W.  Rep.  235. 

2.  State  V.  Abram,  4  Ala.  272;  Peo- 
ple t;.  Travers  (Cal.),  19  P.  268;  People 
f.  Barric,  49  Cal.  342;  People  v.  Olwell, 
28  Cal.  456. 

Where  the  defendant  appeals  from  a 
judgment  and  procures  a  reversal,  one 
of  the  effects  of  which  is  the  ordering 
of  a  new  trial,  the  judgment  and  ver- 
dict in  such  case  must  be  assumed  to 
be  set  aside  at  the  instance  of  the  defend- 
ant, upon  the  theory  that  he  who  pro- 
cures the  reversal  or  affirmance  of  a 
judgment  impliedly  assents  to  all  the 
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conviction  any  bar  to  a  prosecution  for  a  higher  degree   of  the 
same  offence. ^ 

3.  Fraudulent  Procurement  of  Defendant. — A  former  conviction  or 
acquittal  is  no  defence  to  a  second  indictment  if  the  former  trial 
was  brought  about  by  the  procurement  of  the  defendant  *  or  if 
the  conviction  or  acquittal  v^fas  the  result  of  fraud  and  collusion 
on  his  part.*     But  it  is  said  that  where  the  legal  penalty,  in  such 


consequences  legitimately  following 
such  reversal  or  aifirmance.  Bish.  Cr. 
L.,  §§  1004, 10016. 

An  indictment  contained  two  counts 
for  the  same  murder;  the  plea  of  not 
guilty  was  filed  and  a  jury  sworn;  upon 
an  order  of  the  court  the  case  elected 
to  go  upon  the  first  count  which  was 
then  quashed ;  by  leave  of  court  the  sec- 
ond count  was  nol.  prossed  and  the  de- 
fendant discharged  on  the  indictment, 
but  remanded  to  await  the  action  of  the 
grand  jury;  a  new  indictment  was 
found,  containing  two  counts  similar 
to  the  former  ones,  and  also  a  third 
count,  charging  the  murder  by  a  com- 
bination of  the  two  means  first  alleged. 
Held,  that  the  prisoner  had  not  been 
in  jeopardy  under  the  second  count  of 
the  indictment,  because  the  allowance 
of  his  motion  to  compel  the  State  to 
elect  amounted  to  a  declaration  by 
him  and  the  court,  binding  on  him,  that 
the  two  counts  set  out  different  of- 
fences, and  the  result  of  the  order  was 
that,  by  the  jury  then  empanelled,  he 
could  be  tried  on  the  first  onlj'  and  not 
on  the  second;  so  that  he  was  never  in 
jeopardy  as  to  the  second  count  be- 
cause not  brought  to  trial  on  it,  nor  as 
to  the  first  because  it  was  bad.  Joy  v. 
State,  14  Ind.  139. 

1.  People  V.  McCarty  (Cal.),  19  P. 
490;  Veatch  v.  State,  60  Ind  291 ;  State 
V.  Miller,  35  Kan.  328. 

2.  Halloran  v.  State,  80  Ind.  586; 
State  V.  Green,  16  Iowa  239;  State  v. 
Little,  I  N.  H.  257;  Com.  Ti.  Alderman, 
4  Mass.  477;  State  v.  Yarbrough,  i 
Hawks  (N.  Car.)  78;  State  -b.  Atkin- 
son, 9  Humph.  (Tenn.)  677;  State  v. 
l.owry,  1  Swan  (Tenn.)  34;  State  v. 
Clenny,  Head  (Tenn.)  270;  State  v. 
Colvin,  II  Humph.  (Tenn.)  599;  Bur- 
dett  V.  State,  9  Tex.  43;  Com.  v.  Jack- 
son, 2  Va.  Cas.  501. 

In  a  prosecution  for  an  aggravated 
assault,  a  plea  of  a  former  conviction 
cannot  be  based  on  a  justice's  judgment 
imposing  a  nominal  fine,  and  rendered 
on  the  submission  and  demand  of  the 
accused,  without   examination  of  wit- 


nesses. Watson  V.  State,  5  Tex.  App. 
271. 

3.  State  v.  Reed,  26  Conn.  202;  State 
V.  Brown,  16  Conn.  54;  Hylliard  v. 
Nickols,  2  Root  (Conn.)  176;  Pruden 
V.  Northrop,  i  Root  (Conn.)  93;  Han- 
naball  v.  Spalding,  i  Root  (Conn.)  86; 
State  V.  Jones,  7  Ga.  422;  State  v. 
Green,  16  lo^a  239;  Com.  v.  Alder- 
man, 4  Mass.  477;  State  v.  Cole,  48 
Mo.  70;  State  v.  Little,  i  N.  H.  257; 
State  w.  Yarbrough,  i  Hawks  (N.  Car.) 
78;  State  V.  Wright,  2  Tread.  (S.  Car.) 
517;  State  V.  Colvin,  11  Humph. 
(Tenn.)  599;  State  v.  Epps,  4  Sneed 
(Tenn.)  552;  State  v.  Atkinson,  9 
Humph.  (Tenn.)  677;  State  t».  Clenny,  i 
Head  (Tenn.)  270;  Com.  v.  Jackson,  2 
Va.  Cas.  501;  Rex  v.  Taylor,  5  D.  & 
R.  (Eng.)  521;  Rex  v.  Davis,  12  Mod. 
9;  Rex  v.  Bear,  2  Salk.  646;  i  Bish.  Cr. 
L.,  §  loio;  Whart.  Cr.  PI.,  §  451. 

A  plea  of  former  conviction,  where 
it  appeared  that  the  defendant  had 
made  complaint  against  himself,  and  in 
the  absence  of  the  injured  party  was 
convicted  on  his  own  testimony  and 
suffered  a  fine  imposed  by  the  magis- 
trate, is  not  sufficient  as  a  defence. 
State  V.  Simpson,  28  Minn.  66. 

Conviction  for  a  misdemeanor,  pro- 
cured by  collusion  of  defendant  with 
the  prosecuting  witness,  and  upon 
vnhich  the  full  penalty  for  the  offence 
was  not  imposed,  is  not  a  bar  to  a  sub- 
sequent prosecution  for  the  same  of- 
fence. McFarland  v.  State,  68  Wis. 
400. 

Where  an  indictment  was  brought 
against  a  husband  for  an  assault ,  and 
battery  upon  his  wife,  held,  that  a  for- 
mer conviction  for  the  same  offence 
before  a  justice  of  the  peace  was  not 
a  good  plea  in  bar,  where  said  convic- 
tion was  procured  by  defendant's  father 
fraudulently  and  at  defendant's  request 
complaining  of  him,  so  as  to  avoid  the 
effect  of  a  complaint  which  he  had  rea- 
son to  believe  would  be  preferred 
against  him  by  the  injured  party.  Wat- 
kins  V.  State,  68  Ind.  427. 

If  a  witness  who  has  been  summoned 
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case,  is  an  exact  and  certain  one,  and  the  accused  has  borne  it  in 
full,  it  is  not  fraud,  and  a  subsequent  prosecution  is  barred.* 

VII.  The  Defence,  How  Made, — The  general  rule  is  that  former 
conviction  or  acquittal,  to  be  available  as  a  defence,  must  be 
pleaded,*  and  cannot  be  considered  on  a  motion  to  arrest  judg- 
ment or  otherwise  ;*  but  in  some  of  the  States  the  courts  will  take 
notice  of  a  former  acquittal,  although  not  presented  by  a  forrner 
plea.*  A  former  acquittal,  if  it  cannot  be  pleaded  in  bar  to  a 
subsequent  indictment,  cannot  be  taken  advantage  of  as  an  es- 
toppel.* 

1.  Allegations  of  the  Plea. — Technical  accuracy  is  not  required 
in  setting  out  a  former  conviction.®  It  must  appear,  however, 
that,  in  the  former  case,  the  court  had  full  legal  jurisdiction  over 
the  prisoner  and  the  offence  at  the  time  of  the  trial,  and  that  there 


before  the  grand  jury  to  testify  as  to 
the  unlawful  sales  of  liquor,  afterwards 
institutes  proceedings  before  a  justice 
of  the  peace  against  one  whom  he 
knows  to  be  guilty,  and  the  person  thus 
accused  is  brought  before  the  justice, 
pleads  guilty,  and  is  fined  under  the 
"act  for  the  punishment  of  small 
offences,"  the  proceeding  is  a  fraud 
upon  the  jurisdiction  of  the  circuit 
court.  And  if  the  accused  be  after- 
wards indicted  for  the  same  offence  by 
the  grand  jury  before  whom  the  witness 
had  been  summoned,  and  upon  the  tes- 
timony of  said  witness,  the  plea  of 
autrefois  convict  is  no  bar  to  ■  the  pre- 
sentment, the  proceedings  before  the 
justice  being  in  fraud  of  the  law,  and  in 
contempt  of  the  court  to  which  the 
presentment  was  made.  State  v.  Lowry, 
I  Swan  (Tenn.)  34 

1.  Com.  V.  Loud,  3  Mete.  (Mass.) 
328;  Raynham  v.  Rousenville,  9  Pick. 
(Mass.)  44;  State  v.  Alderman,  4  Mass. 
477;  State  v.  Little,  1  N.  H.  257;  State 
V.  Casey,  i  Busb.  (N.  Car.)  209;  State 
V.  Atkinson,  9  Humph.  (Tenn.)  677; 
Hamilton  v.  Williams,  i  Tyler  (Vt.) 
15;  McFarland  .v.  State,  68  Wis  400. 

2.  State  V.  Barnes,  32  Me.  (2  Red.) 
530;  State  V.  Morgan,  95  N.  Car.  641; 
Zachery  v.  State,  7  Baxt.  (Tenn.)  i; 
Justice  V.  Com.,  81  Va.  209. 

Where,  on  an  indictment  for  mur- 
der, the  defendant,  who  on  a  previous 
trial  had  been  convicted  of  murder  in 
the  second  degree,  does  not  specially 
plead  the  former  conviction,  but  merely 
pleads  not  guilty,  the  plea  of  autrefois 
acquit  as  to  murder  in  the  first  degree 
will  be  deemed  waived,  the  record  of 
the  former  conviction  will  be  excluded, 
and  the  same  proceedings  will  be  had  in 
organizing  the  jury  as  if  there  had  not 


been  a  former  trial  or  verdict  amount- 
ing to  an  acquittal  of  murder  in  the 
first  degree.  Jordan  v.  State,  81  Ala. 
20. 

3'.  State  V.  Barnes,  32  Me.  (2  Red.) 
530;  State  w.  Morgan,  95  N.  Car.  641; 
Zachary  v.  State,  7  Baxt.  (Tenn.)  i. 

4.  Johnson  v.  State,  29  Ark.  31;  s.  c, 
21  Am.  Rep.  154;  People  t;.  Cignarale, 
iioN.  Y.  23. 

Under  the  plea  of  not  guilty,  the  de- 
fendant may,  it  seems,  avail  himself  of  , 
the  fact  that  he  has  been  previously  put 
in  jeopardy  on  the  same  charge.  Dan- 
neburg  v.  State,  20  Ind.  181 ;  Veatch  v. 
State,  60  Ind.  291.      ' 

In  Reg.  "v.  Stanton,  5  Cox  C.  C.  324, 
the  defendent  did  not  plead  his  former 
conviction  before  two'  magistrates,  the 
fact,  however,  appeared  on  trial,  and 
Earle,  J.,  said:  "In  my  opinion  the 
conviction  (of  assault)  would  have 
been  an  estoppel  to  the  indictment  for 
the  felonious  assault  and  wounding 
(with  intent  to  murder),  if  pleaded,  and 
although  it  has  not  been  pleaded,  I  am 
bound  to  consider  the  charge  as  al- 
ready adjudicated  upon,  the  prisoner  as 
h^vipg  undergone  the  punishment  al- 
lotted for  it,"  and  the  prisoner  was 
therefore  discharged  upon  his  own  rec- 
ognizance. See  for  American  authori- 
ties to  the  same  effect,  Wininger  -v.- 
State,  13  Ind.  540;  McGinnis  v.  State, 9 
Humph.  (Tenn.)  43;  State  v.  Gleason, 
56  Iowa  203. 

5.  State  V.  Jesse,  3  Dev.  &  B.  (N. 
Car.)  98. 

6.  State  V.  Welch,  79  Me.  99. 
Where  a  plea  of  former  acquittal  is 

defective  in  form,  the  plea  must  be 
aided  by  the  record,  and  should  be  sus- 
atined  if  the  record  of  the  court  in  the 
same  case  contains  everything  neces- 
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was  due  opportunity  to  enquire  into  the  real  merits  of  the  charge.^ 
The  facts  constituting  the  jeopardy  should  be  alleged.^  Thus 
the  former  indictment  should  be  set  out  in  full,*  and  a  lawful 
conviction  or  a,cquittal  under  it  ;*  together  with  averments  show- 
ing with  reasonable  certainty,  the  identity  of  the  person,^  and 
that  the  offence  charged  in  each  case  was  precisely  the  same,  both 
in  law  and  in  fact.^ 


sary  to  sustain  it.    Johnson   v.  State, 
29  Ark.  31 ;  s.  c,  2  Am.  Cr.  Rep.  430. 

1.  Burk  V.  State,  81  Ind.  128;  State 
V.  Hodgkins,  42  N.  H.474. 

When  the  defendant  pleads  to  an  in- 
dictment, that  he  has  been  tried  by  a 
justice  of  the  peace  and  fined  under 
the  Tennessee  act  of  1848,  ch.  55,  the 
plea  must  state  that  the  justice  heard 
the  evidence.  State  v.  Spencer,  10 
Humph.  (Tenn.)  431. 

2.  Atkins  v.  State,  16  Ark.  568;  Wil- 
son V.  State,  16  Ark.  601. 

A  plea  of  former  conviction,  setting 
out  neither  the  record  of  the  former 
trial  and  conviction,  the  judgment,  nor 
the  term  of  its  rendition  is  insufficient. 
Blair  t;.  State  (Ga.),  7  S.  E.  Rep.  855. 

Such  plea,  which  does  not  set  forth 
the  court,  nor  the  time,  nor  other  cir- 
cujnstances  of  the  trial  or  acquittal, 
nor  vouch  the  record,  nor  show  it, 
when  in  another  court,  should  be  re- 
jected on  motion,  without  plea  or  de- 
murrer. Wortham  v.  Com.,  5  Rand. 
(Va.)  669. 

3.  Henry  -v.  State,  33  Ala.  389;  Burk 
■V.  State,  81  Ind.  128;  Williams  v.  State, 
13  Tex.  App.  2S5. 

In  a  plea  of  autrefois  acquit,  it  is 
necessary  to  set  out  the  indictment; 
but  a  variance  in  the  description  of  the 
goods  stolen  in  the  two  indictments  is 
no  objection  to  the  plea,  when  the 
averment  shows  that  the  takings  de- 
scribed in  the  two  indictments  be- 
longed to  the  same  transaction,  and 
that  there  was  only  one  larceny.  Fos- 
ter V.  State,  39  Ala.  229. 

4.  Henrv  v.  State,  33  Ala.  389;  Burk 
V.  State,  8i  Ind.  128;  Williams  i;;.  State, 
t3  Tex.  App.  285. 

A  plea  of  autrefois  convict  which 
does  riot  aver  that  the  prior  conviction 
was  lawful  is  insufficient.  Stage  v. 
Salge,  2  Nev.  321. 

The  plea  must  set  forth  the  cause  of 
the  discharge  procured  by  consent  of 
the  respondent,  in  order  that  the  court 
may  be  advised  whether  it  was  by  his 
consent  or  not.  The  discharge  of  the 
jury  by  the  consent  of  the  accused  is 
not   an    acquittal.      People    v.   White 


(Mich.),  13  West.  Rep.  762;  37  N.  W. 
Rep.  34. 

Indictment  for  Assault  and  Battery. 
— Plea  of  a  former  conviction  before  a 
justice  of  the  peace.  Demurrer  that 
the  plea  does  not  aver  that  the  pro- 
ceeding before  the  justice  was  not  had 
by  the  procurement  of  the  defendant. 
Held,  that  the  plea  is  good,  and  that  if 
the  State  intend  to  rely  on  a  case  of 
fraud  in  the  former  proceeding  to  avoid 
the  force  of  the  plea,  it  must  be  by  rep- 
lication, not  by  demurrer.  State  v. 
Clenny,  i  Head  (Tenn.)  271. 

To  an  indictment  for  larceny,  the  de- 
fendant filed  a  plea  in  bar,  averring 
that  he  had  been  arraigned  on  a  com- 
plaint before  a  municipal  court,  "and 
said  complaint  was  dismissed;  and  he 
was  lawfully  discharged  and  acquitted 
on  said  complaint  of  the  same  oiFence  of 
which  he  is  now  charged  in  said  indict- 
ment." Held,  that  a  demurrer  to  the 
plea  was  properly  sustained.  Com.  v. 
Bressant,  126  Mass.  246.  , 

Kesult  of  Former  Trial. — A  plea  of 
former  jeopardy  must  show  the  result 
of  the  former  trial.  Hensley  v.  State, 
107  Ind.  587. 

A  plea  to  an  indictment  of  a  former 
conviction  and  sentence  before  a  justice 
of  the  peace  should  set  forth  the  amount 
of  the  fine  imposed.  State  v.  Atkinson, 
9  Humph.  (Tenn.)  677. 

5.  Baysinger  v.  State,  77  Ala.  60; 
Henry  v.  State,  33  Ala.  389;  Williams 
V.  State,  13  Tex.  App.  285. 

6.  Henry  v.  State,  33  Ala.  389;  Bay- 
singer  V.  Slate,  77  Ala.  60;  Hensley  v. 
State  (Ind.),  5  West.  Rep.  827;  Burk  v. 
State,  81  Ind.  128;  McQuoid  w.  People, 
8  111.  (3  Gilm.)  76;  People  v.  Saunders, 
4  Park.  (N.  Y.)  C.  R.  196;  State  v. 
Stewart,  11  Oreg.52;  Williams  f.  State, 
13  Tex.  App.  285. 

A  plea  of  prior  conviction  of  an  of- 
fence, a  part  of  which  is  charged  in  the 
present  indictment,  is  sufficient  on  de- 
murrer.    State  V.  Locklin,  59  Vt.  654. 

A  plea  of  former  conviction  to  an 
indictment  for  gaming  which  does  not 
aver  the  identity  of  the  offence  charged 
in  the  indictment  with  that  for  which 
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A  plea  of  former  jeopardy,  which  is  bad  upon  its  face,  is  prop- 
erly stricken  out  on  motion.* 

2.  The  Replication. — The  proper  mode  of  replying  to  a  plea  of 
former  jeopardy  is  to  traverse  the  alleged  identity,?  or  other  ma- 
terial allegations  of  the  plea  ;*  and  when  a  demurrer  to  the  plea  is 
overruled,  the  defendant  is  not  entitled  to  be  discharged,  but  the 
prosecution  may  rejoin.* 

It  is  held  in  Kentucky  that  a  plea  of  former  jeopardy  need  not 
be  traversed  by  the  commonwealth.* 

3.  Evidence  in  Support  of  the  Plea; — Whether  the  accused  has 
been  previously  tried  for  the  same  offence  is  a  question  to  be  de- 
termined partly  by  the  record  of  the  previous  trial,®  and  partly 


the  former  copyiotion  was  had  is  fatally 
defective.  Pope  v.  State,  63  Miss.  53; 
Brothers  v.  State,  22  Tex.  App.  447. 

On  an  indictment  for  involuntary 
manslaughter,  a  plea  of  a  discharge  or 
former  acquittal  under  an  indictment 
for  murder  is  demurrable.  Hilands  v. 
Com.  (Pa.),  5  Cent.  Rep.  264.  .  "• 

To  an  indictment  for  rape,  the  pris- 
oner pleaded  that  he  had  been  con- 
victed before  W.  B.,  a  justice  of  the 
peace,  on  the  oath  of  the  prosecutrix, 
E.  R.  J.,  of  an  assault  and  battery  upon 
her,  and  fined  tvifenty  dollars,  which 
fine  was  paid  by  him,  and  that  the  as- 
sault and  battety  of  which  he  was  so 
convicted,  was  the  same  assaulting,  etc., 
charged  in  the  indictment  for  rape.  On 
demurrer  to  such  plea,  it  was  adjudged 
bad,  on  the  ground  that  the  facts  set 
forth  in  it  constituted  no  defence  to 
the  indictment  for  rape.  People  v. 
Saunders,  4  Park.  (N.  Y.)  C.  R.  196. 

In  a  complaint  for  search  and  seiz- 
ure, an  averment  of  prior  conviction 
that  "defendant  has  been  before  icon- 
victed  of  unlawfully  keeping  and  de- 
positing in  this  State  intoxicating  liq- 
uors, with  intent  that  the  same  should 
be  sold  in  this  State  in  violation  of 
law,"  and  stating  the  time,  place,  and 
court  in  which  conviction  was  had,  held 
sufficient.     State   v.    Longley,   79   Me. 

52- 

1.  Shubert  v.  State,  21  Tex.  App.  551; 
Wortham  v.  Com.,  5  Rand.    (Va.)  669. 

2.  Duncan  v.  Com.,  6   Dana   (Ky.) 

295- 

3.  Fraud. — A  plea  of  autrefois  convict 
being  replied  to  specially,  and  the  fraud- 
ulent conviction  being  well  set  forth  in 
the  replication,  such  replication  should 
be  adjudged  good,  on  demurrer.  Com. 
V.  Jackson,  2  Va.  Cas.  501, 

A  replication,  to  a  plea  of  former  con- 
viction before   a  justice  of  the  peace. 


that  the  conviction  was  had  by  collu- 
sion of  the  accused  with  the  prosecutor; 
and  that  the  justice  did  not  hear  the  evi- 
dence, is  good.  State  v.  Colvin,  11 
Humph.  (Tenn.)  599. 

Arrest  of  Judgment. — A  replication  of 
an  arrest  of  judgment  is  bad;  it  should 
show  that  the  indictment  was  bad,  or 
that  a  conviction  could  not  have  been 
had  under  it  for  the  offence  charged  in 
the  second  indictment.  Henry  v.  State, 
33  Ala.  389. 

No  Jurisdiction. — To  an  indictment 
for  larceny  in  a  dwelling  house,  the  de- 
fendant pleaded  a  former  conviction  of 
pilfering,  on  a  complaint  before  a  police 
court,  averring  that  the  articles  and  the 
stealing  mentioned  in  the  indictment 
were  the  same  mentioned  in  said  com- 
plaint, and  that  the  police  court  had 
jurisdiction  of  the  offence.  The  repli- 
cation averred  that  the  stealing  charged 
in  the  said  complaint  was  a  larceny  in 
a  dwelling  house,  which  was  a  high  and 
aggravated  crime,  and  that  the  police 
court  had  not  jurisdiction  thereof.  The 
rejoinder  traversed  the  several  aver- 
ments in  the  replication.  It  was  held, 
on  special  demurrer,  that  the  rejoinder 
was  good,  being  neither  a  departure, 
nor  double;  and  that  though  the  plea 
was  defective  in  form,  for  not  directly 
traversing  the  charge  of  larceny  in  a 
dwelling  house,  yet  that  the  defect  was 
cured  by  the  pleading  over.  Com.  v. 
Curtis,  II  Pick.  (Mass.)i  134. 

4.  State  V.  Nelson,  7  Ala.  610. 

6.  Vowells  V.  Com.,  S3  Ky.  193. 

6.  Bailey  v.  State,  26  Ga.  579;  Camp- 
bell -v.  State,  109  111.  565;  Walter  v. 
State,  105  Ind.  589;  Marshall  v.  State,, 
8  Ind.  498;  Grisham  v.  State,  19  Tex- 
App.  504. 

The  omission  of  the  warrant  from  the 
transcript  of  a  judgment  of  conviction 
for  assault  and  battery  is  immaterial,  in 
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by  parol  evidence  in  connection  with  it  for  the  purpose  of  identi- 
fication.^ 

The  burden  of  maintaining  the  defence  of  former  jeopardy  is 
upon  the  person  pleading  it  ;*  the  record  of  a  conviction  of  one  of 


evidence  to  show   a   former  conviction. 
Jenkins  v.  State,  78  Ind.  133. 

If  a  plea  of  former  jeopardy  be  ten- 
dered by  the  prisoner,  and  the  attorney 
,  for  the  commonwealth  demur  to  it,  this 
is  an  admission  that  the  record  of  acquit- 
tal or  conviction  was  produced  as  it 
ought  to  have  been.  Com.  ■&.  Myers,  i 
Va.  Cas.  188. 

It  is  not  essential  to  the  sufficiency  of 
a  plea  of  former  jeopardy  that  a  record 
of  the  proceedings  on  tlie  former  trial 
shall  be  perpetuated  by  bill  of  excep- 
tions.    Pizano  v.   State,  20  Tex.  App. 

139- 

An  indictment  and  decket  entries  are 
sufficient  evidence  of  a  prior  conviction, 
there  being  no  other  record  and  no 
.  question  of  identity.  State  t:  O'Con- 
nell  (Me.),  6  N.  Eng.  Rep.  558;  14  Atl. 
Rep.  291. 

On  an  indictment  for  assault  arjd 
battery,  it  is  no  objection  to  the  admis- 
sion in  evidence  of  a  justice's  record,  in 
order  to  prove  a  former  conviction,  that 
it  does  not  find  that  a  person  present  at 
the  commission  of  the  offence  was  ex- 
amined as  a  witness.  Goudj'  v.  State, 
4Blackf.  (Ind.)  548. 

A  party  being  indicted  for  a  misde- 
meanor pleaded  a  former  acquittal,  but 
his  counsel  could  not  find  the  record, 
nor  tould  the  solicitor  general  find  the 
former  indictment.  The  court  ordertd 
the  trial  to  proceed  and  the  prisoner 
was  found  guilty.  Afterwards  the 
former  indictment  and  r'ecord  of  acquit- 
tal were  found,  the  two  indictments 
being  identical  with  the  exception  that 
in  the  former  the  offence  was  charged 
on  the  first  of  June  instead  of  May,  and 
the  words  "a  wagoner"  were  added  to 
the  description  of  a  negro.  Held,  ■  that 
there  could  be  no  doubt  of  the  identity 
of  the  offence,  and  a  new  trial  must  be 
granted  notwithstanding  the  laches  of 
counsel.     Dacy  v.  State,  17  Ga.  439. 

1.  Emerson  v.  State,  43  Ark.  372; 
Swalley  v.  People,  116  111.  247;  s.  c,  2 
West.  39;  Walter  v.  State,  105  Ind.  589; 
Marshall  v.  State,  8  Ind.  498;  Dunn  v. 
'State,  70  Ind.  47;  Com.  v.  Dillane,  11 
Gray  (Mass.)  67;  Gresham  n.  State,  19 
Tex.  App.  504;  I  Bish.  Or.  L.,  §  1050; 
Whart.  Cr.  Pr.,  §481.- 

Parol  Evidence. — The  facts  relative  to 
the  evidence  given  on  the  trial  before  1 


justice  may,  in  such  case,  be  proved  by 
parol.  Goudy  v.  Slate,  4  Blackf.  (Ind.) 
548- 

Where  a  person  is  convicted  before  a 
justice  and  appeals  to  the  district  court, 
and  pleads  a  former  conviction,  he  may, 
by  the  testimony  of  the  justice,  show 
the  identity  of  the  offences.  State  -u. 
Maxwell,  51  Iowa  314. 

Where  a  party  indicted  for  an  affray 
pleads  that  he  has  been  convicted  of 
the  same  offence  upon  an  indictment, 
parol  proof  is  admissible  to  show  that 
the  records  cannot  of  themselves  suffi- 
ciently show,  that  the  two  Offences  were, 
or  were  not,  identical.  Duncans.  Cora., 
6  Dana  (Ky.)  295. 

To  sustain  a  plea  of  autrefois  acquit, 
it  is  not  sufficient  merely  to  put  in  the 
record  of  the  first  indictment  and  ac- 
quittal. Some  evidence  must  be  given 
to  show  that  the  offences  charged  in 
the  former  and  present  indictments  are 
the  same,  and  this  may  be  done  by 
showing,  by  SQme  person  present  at  the 
former  '  trial,  what  was  the  offence 
actually  investigated  there;  and  if  that 
is  consistent  with  the  charge  in  the 
second  indictment,  it  will  be  a  pre- 
sumptive case,  which  must  be  met  .by 
the  prosecution  by  proof  that  the  offence 
charged  in  the  second  indictment  was 
not  the  same  as  that  charged  in  the 
first.  Regina  v.  Bird,  j.  Eng.  Law  and 
Eq.  439. 

2.  Emerson  v.  State,  43  Ark.  372; 
Vowells  t'.  Com.,  83  Ky.  193. 

To  sustain  a  plea  of  former  convic- 
tion, the  defendant  must  not  ovXy  pro- 
duce the  record  of  conviction,  but  show 
that  he  has  been  tried  for  the  same 
offence  for  which  he  is  being  prosecuted. 
State  V.  Blahut,  48  Ark.  34. 

Burden  of  Proof  as  to  Identlt^y  of 
Offeikces. — In  a  plea  of  former  convic- 
tion, the  burden  of  proof  is  on  the 
defendant  to  show  the  identity  of  the 
offences.  >    Jenkins    ?'.    State,    78    Ind. 

133- 

To  sustain  a  plea  of  former  convic- 
tion, the  burden  of  proof  is  devolved 
upon  the  defendant  to  show  that  the 
offence  charged  is  the  same  of  which  he 
was  formerly  convicted;  it  will  not  be 
sufficient  to  show  that  the  testimony 
adduced  was  the  same  as  that  intro- 
duced on  the  former  trial,  where  such 
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the  same  name  raises  a  presumption  of  identity,^  and  where  the 
offence  proved  on  the  former  trial  corresponds  with  that  alleged 
in  the  complaint,  the  presumption  is  that  they  are  the  same.* 

While  the  record  of  the  former  trial  is  necessary,  if  it  is  not  ac- 
companied by  .other  evidence,  it  will  be  insufficient  to  sustain  the 
plea,*  it  being  equally  necessary  to  produce  proof  that  the  former 
prosecution  was  for  the  same  identical  offence  ;*  and  it  mqst  not 
only  be  shown  that  .jeopardy  had  once  attached,  but  also  that  it 


testifnony  shows  several  distinct  and 
separate  offences.  State  v.  Small,  31 
Mo..  197. 

In  pleading  autrefois  acquit  or  con- 
vict, the  prisoner  must  be  prepared  to 
prove  on  the  spot  the  truth  of  his  plea 
by  the  record,  which  he  must  have  in 
^oigne,  and  vouch  in  support  of  his 
plea;  and  if  this  proof  be  not  instantly 
given,  the  court  will  overrule  the  plea; 
although,  for  good  cause  shown,  it  will 
give  time  to  plead  until  the  record  can 
be  procured.  Com.  v.  Myers,  i  Va. 
Cas.  188. 

The  prisoner  pleading  a  former  con- 
viction must  show  the  record  of  the 
former  proceedings,  and,  especially 
where  the  offence  is  in  its  nature  capa- 
ble of  repetition;  there  is  no  presump- 
tion that  the  two  indictments,'  though 
similar,  charge  the  same  ofience,  as 
the  selling  liquors  to  A  B.  .  He  must 
also  show  by  extrinsic  evidence  that  the 
offence  of  which  he  was  convicted  is 
the  one  now  charged;  if  that  be  proved, 
then,  if  upon  any  state  of  the  evidence 
he  ^  could  have  been  convicted  of  that 
offence  under  the  first  indictment,  the 
second  cannot  be  maintained.  Rocco  v. 
State,  37  Miss.  357. 

1.  State  ».  Kelsoe,  11  Mo.  App.  gi; 
s,  c,  76  Mo.  505. 

2.  Com.  V.  Dillane,  11  Gray  (Mass.) 
67. 

3.  Boyer  v.  State,  16  Ind.  451. 
Evidence  of  an  order  setting  aside  an 

indictment  and  submitting  the  case  to 
another  grand  jury.  Held,  not  to  sus- 
tain a  plea  of  former  acquittal.  People 
V.  Varnum,  53  Cal.  630. 

Where  a  defendant,  indicted  in  the 
supreme  court,  pleads  a  former  convic- 
tion in  the  municipal  court  of  Boston, 
with  a  profert  of  the  record,  and  the 
prosecuting  officer  suggests  a  diminu- 
tion of  the  record,  and  moves  for  a 
certiorari  to  the  judge  below,  command- 
ing him  to  certify  the  whole  record,  the 
supreme  court  will  grant  the  motion. 
Com.  •y.  Robj',  12  Pick.  (Mass.)  496. 

The  record  must  show  that  the  de- 


fendant pleaded,  and  in  felony  cases  the 
pleading  cannot  be  waived.  People  v. 
Heller,  2  Utah  133. 

In  7'e»»ei.seeapleaof  former  convic- 
tion can  only  be  sustained  by  proof  of  a 
conviction  of  record.  Jacobs  v'.  State, 
4  Lea  (Tenn.)  196. 

In  England  there  can  be  no  plea  of 
autrefois  acquit,  where  there  is  no 
judgment  on  the  record,  in  the  former 
trial.  Regina  v.  Reid,  i  Eng.  Law  & 
Eq.  Rep.  595. 

4.  A  judgment  of  conviction  of  an 
offence  on  a  specified  day,  rendered 
upon  a  plea  of  guilty,  will  not  sustain  a 
plea  of  former  conviction  in  bar  of 
another  indictment  for  a  like  offence  ■  at 
a  different  time,  without  proof  that  both 
indictments  were  for  the  same  offence. 
State  V.  Bldhut,  48  Ark.  34. 

In  a  plea  of  autrefois  convict  to  a 
prosecution  for  selling  liquor  without  a 
license,  in  Vermont,  the  respondent 
must  show  that  the  conviction  was  for 
the  same  act  of  selling  now  complained 
of.  It  is  not  sufficient  for  him  to  show 
that  he  had  been  indicted  and  convicted 
since  the  date  of  the  ofience  now  proved 
against  him.  State  v.  Ainsworth,  11 
Vt.  91.  '      .         ^ 

If  the  respondent  in  the  prosecution 
for  the  unlawful  sale  of  intoxicating 
liquor  plead  guilty  to  a  certain  number 
of  offences,  without  specifying  the  times 
at  which  such  offences  were  committed, 
the  record  becomes  conclusive,  under 
the  act  of  1855  (Acts  of  1855,  No.  3,  p. 
8;  Gen.  Stat.  Vermont,  ch.  94,  5437, 38), 
that  such  offences  were  committed  on 
the  day  set  forth  in  the  complaint;  and 
in  another  prosecution  for  offences  com- 
mitted previously  to  the  day  alleged  in 
the  complaint  first  tried,  the  respondent 
cannot  prove  by  parol  that  any  of  such 
offences  are  the  same  ones  to  which  he^ 
pleaded  guilty  in  the  former  prose- 
cution. State  V.  Haynes,  35-  Vt.  (6 
Shaw)  565. 

A  plea  of  autrefois  acquit  to  an  in- 
dictment for  maiming  and  disabling  A, 
\>y  fracturing  his  skull,  is  not  supported 
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had  not  been  discharged  by  operation  of  law  or  waived  by  some 
act  of  the  defendant.^ 

4.  The  Trial  of  the  Issue. — The  issue  joined  upon  a  plea  of 
former  jeopardy  must  be  tried  by  a  jury  ;  the  consent  of  the  de- 
fendant cannot  confer  jurisdiction  upon  the  court  to  try  it  ;*  if 
the  plea  is  sufficient  to  admit  .evidence,  the  court  is  bound  to  sub- 
mit the  issue  to  the  jury,^ 

But  the  court  may  pass  upon  the  question  of  former  jeopardy 
when  there  is  no  question  of  identity  ;*  and  in  a  proper  case  iti  is 
no  invasion  of  the  province  of  the  jury  for  the  court  to  instruct 
them  that  there  is  no  evidence  to  sustain  a  plea  of  former  jeop- 
ardy.^ 

5,  The  Determination  of  the  Issue, — The  issue  raised  by  the  plea 
of  former  jeopardy  must  be  determined  before  any  examination 
can  be  had  on  the  general  issue,®  and 


■fay  a  record  of  acquittal  on  a  charge  of 
feloniously,  by  lying  in  wait,  disabling 
the  head  and  right  arm  of  A;  the  record 
not  showing  a  good  charge  of  mayhem. 
Com.  V.  Somerville,  i  Va.  Cas.  164. 

1.  Hensley  v.  State,  107  Ind.  587. 

2.  Buhler  v.  State,  64  Ga.  504;  Grant 
V.  People,  4  Park.  (N.  Y.)  C.  R.  527. 

The  Verdict. — If,  to  the  second  indict- 
tnent,  the  defendant  plead  that  he  had 
been  indicted  and  acquitted  of  the 
shooting  of  S.  W.,  and  that  the  shoot- 
ing of  which  he  is  now  indicted  is  the 
«ame  of  which  he  had  been  acquitted, 
and  no  other,  and  the  jury  "find  that  he 
hath  not  been  before  acquitted  of  the 
same  offence,"  this  verdict  is  sufficiently 
responsive  to  the  issue  on  that  plea,  and 
therefore  good.  Vaughan  -v.  Com.,  2 
Va.  Cas.  273. 

Where,  upon  a  plea  of  former  acquit- 
tal, a  jury  was  empanelled,  and  evidence 
put  in  by  the  prosecution.  Held,  that 
•defendant  was  entitled  to  a  verdict  one 
way  or  the  other,  and  if,  in  the  absence 
of  overruling  necessity,  the  jury  was 
discharged  without  having  rendered  a 
verdict,  defendant  was  entitled  to  a 
final  discharge.  People  v.  Jones,  48 
Mich.  554. 

3.  Grisham   v.   State,    19  Tex.  App. 

504- 

The  court  erred  in  striking  out  a  plea 
of  former  acquittal,  setting  up  facts 
which,  if  true,  would  have  constituted  a 
bar  to'  the  prosecution.  The  issue 
should,under  proper*  instructions,  have 
been  presented  to  the  jury.  Troy  v. 
State,  10  Tex.  App.  319. 

4.  State  V.  Haynes,  36  Vt.  667. 
Wherever  the  offences  charged  in  the 

£rst  and  second  indictments  are  capable 


of  being  legally  identified  as  the  same 
offence,  by  averment,  it  is  a  question  of 
fact  for  the  jury  to  determine,  whether 
the  averments  are  supported,  and  the 
offences  are  the  same.  In  such  cases, 
the  replication  ought  to  conclude  to  the 
country.  But  where  the  plea  of  autre- 
fois acquit,  upon  its  face,  shows  that 
the  offences  are  legally  distinct,  and  in- 
capable of  identification  by  averments, 
the  replication  of  nul  tiel  record  may 
conclude  with  a  verification,  and  the 
court  may  decide  the  'issue.  Hite  v. 
State,  9  Yerg.  (Tenn.)  357. 

5.  State  V.  Pritchard,  16  Nev.  loi. 
The  court  cannot  Instruct  the  jury  to 

find  the  prisoner  guilty  where  the  plea 
of  former  conviction  is  not  conclusively 
disproved.  Nonemaker  v.  State,  34 
Ala.  211. 

It  is  the  duty  of  the  court  to  declare 
the  legal  effect  of  a  record  which  is 
offered  to  sustain  the  plea  of  autrefois 
acquit  or  discontinuance,  and  the  record 
itself  cannot  be  gainsaid  bj'  parol  evi- 
dence; therefore  the  court  may  charge 
the  jury  that  the  pleas  are  not  sustained 
by  the  proof,  when  that  fs  the  fact. 
Martta  xk  State,  26  Ala.  72. 

6.  DeArman  v.  State,  77  Ala.  10; 
Sipple  V.  People,  10  111.  App.  144. 

If  the  defendant  in  an  indictment 
pleads  a  former  conviction,  and  also 
that  he  is  not  guilty,  he  cannot  be  put 
on  trial,  against  his  objection,  upon  the 
last  plea,  until  the  first  has  been  decided 
against  him;  and,  if  he  is  put  to  trial 
upon  both  pleas  at  once  and  is  found 
guilty,  under  a  ruling  of  the  judge,  that 
the  evidence  produced  by  him  does  not 
sustain  the  plea  of  former  conviction,  he 
will  be  entitled  to  a  new  trial,  although 
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JE  TSA  M—JE  TTISON. 


Definitioiu 


upon  overruling  the  plea  judgment  should  be  respondeat  ouster} 

JETSAM — (See  JETTISON  ;  Wreck). — Goods  cast  on  the  sea.  to 
lighten  the  ship,  and  which  sink  and-  remain  under  water.* 

JETTISON— (See  General  Average  ;  Shipping). 


V.  Consultation,  976. 
VI.  Order,  976. 
VII.  Ownership    of  Property   Jetti- 
soned, 976. 
VIII.  Jettison   as  a  Basis  of  General 
Average,  976. 
IX.  Jettison  of  Deck  Cargo,  976. 


I.  Definition,  970. 
II.  Kinds  of  Jettison,  970. 

III.  When  Justifiable,  972. 

a.  Peril,  973. 

b.  Common  Danger,  975. 

c.  Life,  975. 
d.    Vice  Prof  re,  etc.,  975. 

IV.  Who  May  Jettison,  975. 

I.  Definition.-^ Jettison  is  "  the  throwing  overboard  of  a  part  of 
the  cargo,  or  any  article  on  board  of  a  ship,  or  a  cutting  and  cast- 
ing away  of  masts,  spars,  rigging,  sails,  or  other  furniture  for  the 
purpose  of  lightening  or  relieving  the  ship  in  case  of  necessity  or 
emergency."  ^ 

"  Jettison,  in  its  largest  sense,  signifies  any  throwing  overboard; 
but  in  its  ordinary  sense,  it  means  a  throwing  overboard .  for  the 
preservation  of  the  ship  and  cargo."  * 

n,  Kinds  of  Jettison. — The   ordinary  case  is    of  a  jettison   of 


the  evidence  did  not  sustain  his  plea  of 
former  conviction.  Com.  v.  Merrill,  8 
Allen  (Mass.)  545. 

In  Massachttsetts,  on  a  plea  of  autre- 
fois acquit  or  convict,  it  is  not  neces- 
sary to  plead  over  to  the  ofTence,  since, 
if  the  plea  be  found  against  the  defend- 
ant, he  will  be  put  to  plead  again  to  the 
indictment.   Com.  v.  Goddard,  13  Mass. 

455- 

And  in  Dakota,  after  the  issue  has 
been  found  against  one  who  has  entered 
a  plea  of  former  conviction  or  acquittal 
alone,  he  will  not  be  permitted  to  plead 
"not  guilty,"  he  must  unite  the  two,  if 
he  does  not  wish  to  Stand  on  the  for- 
mer.   People  V.  Briggs,  i  Dak.  Ter.  289. 

1.  People  V.  Saunders,  4  Park.  (N. Y.) 
C.R.  196.  J 

2.  I  Bl.  Com.  292;  Legge  v.  Boyd,  i 
C.  B.  93. 

3.  Gourlie,  Gen.  Ave.  74;  Phillips 
on  Ins.  (4th  ed.),  fj  1278. 

The  word  is  variously  defined:  "The 
casting  out  of  a  vessel  from  necessity  1 
part  of  the  lading."  Bouvier,  Law 
Diet.  (15th  ed.) 

"The  Vohuitary  throwing  overboard 
of  goods,  in  a  case  of  extreme  peril,  to 
lighten  and  save  the  ship."  Burrill, 
Law  Diet. 

"The  throwing  overboard  of  goods 
from  necessity  to  lighten  the  vessel  in  a 


storm  or  to  prevent  capture,  or  for  any 
other  sufficient  cause."  Rapalje  & 
Lawrence,  Law  Diet. 

See  also  Abbott,  Law  Diet.;  Mozeley 
&  Whitely,  Law  Diet.;  LaT^son's  Con- 
cordance; Butler  V.  Wildman,  3  B.  & 
Aid.  398  (1820),  at  402;  Lawrence  w. 
Aberden,  5  B.  &  Aid.,  at  115  (1821); 
The  Enrique,  7  Fed.  Rep.  490,  at  495 
(1881). 

The  word  is  derived,  through  the 
French  "jet,"  irom  the  Latin  "jactus" 
which  means  a  voluntary  casting  away. 

4.  Per  Abbott,  C.  J.,  in  Butler  v.. 
Wildman,  3  B.  &  Aid.  398  (1820)^ 
at  402.  See  also  Winfield,  Adjudged 
Words  and  Phrases. 

In  that  case  it  was  decided  that  cast- 
ing overboard  a  bag  of  specie  to  pre- 
vent its  capture  by  an  enemy  was  a 
jettison  within  the  meaning  of  a  policy 
insuring  against  loss  by  jettison,  al- 
though not  such  a  jettison  as  would 
entitle  the  owner  to  a  general  average 
contribution. 

The  significance  of  the  word  is  well 
stated  by  Bayi-ey,  J.,  at  403:  "Jettison, 
in  its  largest  sense,  means  any  throwing 
overbciard  .  .  .  But  its  true  mean- 
ing, in  a  policy  of  insurance,  seems  to. 
me  to  be  any  casting  overboard  ex 
justa  causa."  Hallett  v.  Wigram,  9 
C:  B.  580  (1850);  19  L:  J.,  C-.  P.,  at  288- 
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JETflSON. 


Kinds  of  Jettison. 


cargo  ■}  but  casting  overboard  ship  stores,^  cutting  away  masts  or 
tackle,^  abandoning  a  boat  *  cutting  a  cable,^  or  sacrificing  an 
anchor,®  have  all  been  held  jettison.  So  any  removing  of  cargo 
from  the  vessel  and  exposing  it  to  a  different  peril  for  the  sake  of 
the  vessel  and  cargo  is  an  act  of  jettison ;'  and  the  voluntary  in- 
jury or  destruction  of  the  vessel  may  amount  to  a  jettison. ^ 


1.  Lex  Rhodia,  Paulus  Sententise, 
lib.  2.  The  cases  of  jettison  of  cargo  are, 
of  course,  verj'  numerous.  The  follow- 
ing, not  cited  elsewhere  in  this  article, 
are  instances:  Fletcher  v.  Alexander,  L. 
R.,  3  C.  P.  375  (i868);  Williams  v.  Suf- 
folk Ins.  Co.,  3  Sumn.  (U.  S.)  510 
(1838);  The  Ship  Nathaniel  Hooper, 
3  Sumn.  (U.  S.)  543  (1S39);  Griswold 
V.  Union  Mutual  Ins.  Co.,  3  Blatchf. 
(0.  S.)23i  (1854);  Whitteridge t;. Nor- 
ris,  6  Mass.  125  (1809);  Tudor  v.  Ma- 
comber,  14  Pick.  (Mass.)  34  (1833);  Le 
Roy  V.  Gouverneur,  i  J[ohns.  Cas.  (N. 
Y.)  226  (1800);  Hotchkiss  v.  Commer- 
cial Mut.  Ins.  Co.,  I  Robt.  (N."  Y.)  489 
(1863);  Gazzam  v.  Cincinnati  Ins.  Co., 
6  Ohio  71  (1833). 

2.  Prices;.  Noble, 4 Taunt.  123  (1811;) 
Lewis  V.  Williams,  i  Hall  (N.  Y.)  430 
(1829);  Lowndes  Gen.  Av.  (4th  ed.)  92. 

3.  Birkley  v.  Presgrove,  i  East  220 
(1801);  Price  V.  Noble,  4  Taunt.  123 
C1811);  Shepherd  v..  Kattgen,  2  C.  P. 
Div.  578  (1877);  Potter  v.  Providence 
Washington  Ins.  Co.,  4  Mason  (U.  S.) 
298  (1826);  Rogers  v.  Mechanics'  Ins. 
Co.;  I  Story  (U.-'S.)  604  (1841);  Patten 
V.  Darling,  i  Cliff.  (U.  S.)  254  (1859); 
The  Margarethe  Blanca,  12  Fed.  Rep. 
728  (1882);  The  Mary  Gibbs,  22  Fed. 
Rgp.  463  (1884);  Nickerson  t;.  Tyson, 

8  Mass.  467  (1812);  .  Maggrath  w. 
Church,  I  Cai.  Cas.  in  error  (N.  Y.) 
196  (1803);  Saltus  V.  Ocean  Ins.  Co., 
14  Johns.  (N.Y.)  138  (1817). 

4.  Blackett  v.  Royal  Exchange  Ass. 
Co.,  2  Co.  &  J.  244  (1832);  Lenox  v. 
United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.) 
178  (1802);  2  Arnould,  Mar.  Ins.  (5th 
ed.)  833. 

5.  Birkley  v.  Presgrave,  i  East  220 
(1801);  Maggrath  v.  Church,  i  Cai.  Cas. 
in  error  (N.  Y.)  196  (1803);  Bradhurst 
V.  Columbian  Ins.  Co.,  9  Johns.  (N.  Y.) 

9  (1812);  Walker  v.  United  States  Ins. 
Co.,  II  S.  &  R.  (Pa.)  61  (1824);  Lown- 
des Gen.  Av.  (4th- ed.)  92. 

6.  Walker  v.  U.  S.  Ins.  Co.,  11  S.  & 
R.  (Pa.)  61  (1824).  , 

7.  Gourlie,  Gen.  Av.  75;  i  Parsons, 
Sh.  &  Adm.  348. 

The  intent  to  destroy  the  goods  is  not 
essential  to   a  jettison.     The   Star  of 


Hope,  9  Wall.  (U.  S.)  203  (1869),  at 
232. 

If  the  goods  removed  are  replaced  in 
the  ship  without  damage,  obviously  no 
question  for  a  court  of  law  is  likely  to 
arise;  but  if  the  goods  are  damaged,  the 
case  is  otherwise.  .  It  has  often  been 
decided  that  a  right  to  a  general  average 
contribution  exists  in  such  a  case,  and 
if  this  is  so,  the  act  must  be  lawful. 
That  it  is  essentially  a  jettison  appears 
from  the  following  cases:  "If  the  object 
of  the  removal  has  been  the  lightening 
of  the  ship  for  the  common  safety , and  the 
object  of  effecting  the  removal  in  such 
a  fashion  as  to  avoid  jettison  has  been 
to  do  that  which  must  be  got  over- 
board something  less  wasteful  than 
actual  jettison,  there  seems  to  be  no 
reason  whatever  for  drawing  a  distinc- 
tion between  such  a  case,  and  that  of 
actual '  jettison,  so  far  as  liability  to 
general  average  is  concerned."  Per 
Wills,  J.,  in  Royal  Mail  Steam  Packet 
Co.  V.  English  Bank  of  Rio  de  Janeiro, 
19  Q;  B.  Div.  362,  at  372  (1887);  Moran 
V.  Jones,  7  El.  &  Bl.  523  (1857);  The 
Joseph  Farwell,^!  Fed.  R«p.844  (1887); 
Hennen  v.  Monro,  16  Mart.  (La.)  449 
(1826);  Diiworth  v.  McKelvy,  30  Mo. 
149  (i860);  Lewis  V.  Williams,  i  Hall 
(N.  ,Y.)  430  (1S29);  cf.  Nelson  f.  Bel- 
mont, 5  Duer  (  N.  Y.)  316  (1856);  ctt- 
ing  I  Mageus  160. 

8.  It  is  so  referred  to  by  Blatchford, 
J.,  in  Rathbone  v.  Fawler,  6  Blatchf. 
(U.  S.)  294  (1869),  where  a  vessel  in 
danger  of -foundering  was  run  aground 
in  shallow  water  to  save  the  cargo  and 
ship.  "The  injury  to  the  ship  by  her 
lying  on  the  uneven  bottom  of  the  flats 
where  she  was  stranded,  was  a  voluntary 
jactus  of  the  ship."  No  case  denies  the 
right  of  the  master  so  to  deal  with  his 
vessel.  The  controversy'  is  in  regard  to 
whether  the  cargo  saved  must  con- 
tribute in  general  average  for  the  loss 
on  the  vessel'. 

Contribution  has  been  allowed  in  the 
following  cases  of  voluntary  stranding 
or  scuttling:  Caze  v.  Reilly,  3  Wash. 
(U.  S.)  298  (1814);  Columbian  Ins.  Co. 
V.  Ashby,  13  Pet.  (U.  S.)  331  (1839): 
Mutual   Safety  Ins.   Co.   v.   Cargo  of 
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So,  also,  a  destruction  of  cargo  or  supplies  for  the  preservation 
of  the  rest  ;  as,  for  instance,  burning  spare  masts  and  spars  to 
provide  fuel  for  an  engine  to  be  used  in  pumping  a  leaking 
vessel.* 

III.  When  Justifiable.* — The  right  to  jettison  exists  at  com- 
mon law,*  and  no  action  can  be  maintained  for  casting  articles 


Brig  George,  Ale.  Adm.  89  (1845); 
Barnard  v.  Adams,  10  How.  (U.  S.) 
270  (1850);  Rathbone  v.  Fawler,  6 
Blatchf.  (U.  S.)  294  (1869);  The  Star 
of  Hope,  9  Wall.  (U.  S.)  203  (1869); 
Fitzpatrick  v.  800  Bales  of  Cotton,  3 
Ben.  (U.  S.)  42  (1868);  s.  c,  nom.  800 
Bales  of  Cotton,  8  Blatchf.  (U.  S.)  221 
(1871);  O'Connor  v.  Schooner  Ocean 
Star,  I  Holmes  (U.  S.)  248  (1873).; 
Northwestern  Trans.  Co.  v.  Continental 
Ins.  Co.,  24  Fed.  Rep.  171  (1885); 
Merithew  v.  Sampson,  4  Allen  (Mass.) 
192  (1862);  Gray  v.  Wain,  2  S.  &  R.' 
(Pa.)  229  (1816);  Sims  v.  Gurney,  4 
Binn.  (Pa.)  513  (1812);  cf.  Delons  v. 
Cargo  of  the  Gallatin,  i  Woods  (U.  S.) 
642. 

It  was  refused  on  grounds  not  af- 
fecting the  statement  in  the  text  in 
Steinhoff  v.  Royal  Canadian  Ins.  Co., 
42  Qi  B.  (U.  C.)  307  (1877);,  Crockett 
V.  Dodge,  12  Me.  igo  (1835);  Brad- 
hurst  V.  Columbian  Ins.  Co.,  9  Johns. 
(N.  Y.)  9  (1812);  Walker  v.  United' 
States  Ins.  Co.,  11  S.  &  R.  (Pa.)  61 
(1824). 

English  Law. — The  law  in  England 
is  doubtful,  as  no  case  has  ever  been  de- 
cided upon  it,  but  the  practice  is  op- 
posed to  granting  a  general  average  in 
such  a  case.  See  Lowpdesj  Gen.  Av. 
(4th  ed.)  120  et  seq.,  which  1  cites  the 
earlier  writers.  There  can  be  little 
doubt  that  the  act  does  not  subject  the 
ship  owner  to  liability. 

1.  This  was  the  final  decision  in 
Harrison  v.  Bank  of  Australasia,  L.  R., 
7  Ex.  39  (1872),  where  spare  spars 
were  used  to  mix  with  coal  and  keep  a 
donkey  engine  running.  The  evidence 
was  that  there  was  danger  of  founder- 
ing unless  the  pumps  were  kept  going. 
Kelly,  C.  B.,  and  Bramwell,  B., 
were  qf  opinion  that  the  loss  must  be 
made  good  by  a  general  average  con- 
tribution, while  Martin  and  Cleasby, 
B.  B.,  held  that  the  loss  sliould  fall  on 
the  ship  owners. 

A  similar  decision  was  rendered  by 
Lush,  J.,  in  Robinson  -v.  Price,  L.  R.,  2 
■Q^B.  91  (1876). 

Clearly  in  both  cases  the  act  of 
destroying    part   for   the   safety   of  the 
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whole  was  essentially  jettison.  It  would 
seem  immaterial  whether  goods  are 
thrown  overboard,  or  into  the  furnace 
of  an  engine.  Compare  Sproat  v.  Don- 
nell,  26  Me.  185  (1846);  Lowndes,  Gen. 
Av.  (4th  ed.)  79. 

2.  A  destination  between  the  right  to 
make  a  jettison  and  the  right  to  claim  a 
general  average  coritribution  for  the 
loss  occasioned  by  it  must  be  kept  con- 
stantly in  mind.  The  two  rights  are 
not  co-extensive.  A  jettison  is  justi- 
fiable in  many  cases  where  no  right  to 
contributioti  exists.  Accordingly  the 
right  to  a  general  average  contribution 
furnishes  only  a  partial  test  of  the  pro- 
priety of  the  jettison.  The  true  test  is 
the  liability  of  the  person  responsible 
for  the  jettison  in  an  action  of  tort, 
brought  by  the  owner  of  the  thing 
sacrificed  for  its  full  value. 

The  onlj'  question  not  amenable  to 
this  test  is  that  of  the  liability  for  the 
jettison'  of  a  deck  load  wheire  no  usage 
to  carry  such  load  exists  and  the  ship- 
per has  not  assented  to  it.  '  The  .  ship- 
owner is  held  liable  in  such  a.  case 
without  regard  to  the  propriety  of  his 
action  in  making  the  jettison,  on  the 
ground  of  negligence  in  stowing  the 
goods.  It  has  been  suggested,  though 
no  case  has  yet  so  decided,  that  un- 
der circumstances  which  justify'  a  jet- 
tison of  cargo  laden  under  the  deck  as 
well,  the  ship  owner  may  not  be  liable 
for  jettison  of  cargo  improperly  stowed 
on  deck.  Royal  Exchange  Shipping 
Co.  T'.  Dixon,  12  Ap.  Cas.  11  (1886);  3 
Asp.  Mar.  Law  Cas.  92;  The  Welling- 
ton, I  Biss.  (U.  S.)  279  (1859);  Pater- 
son  V.  Black,5  U.  C.  Rep.  (Can.)  481 
(1848);  Carver,  Carriage  of  Goods  by 
Sea,  §  15  and  notes. 

3.  This  appears  clearly  from  Mouse's 
Case,  12  Rep.  63  (1609),  which  was  an 
action  of  trespass  brought  by  Mouse,  a 
passenger  on  a  ferry  boat  at  Gravesend, 
against  another  passenger,  for  the  value 
of  a  casket  and  £113  thrown  overboard 
bj  the  latter  in  a  sudden  tempest  which 
arose  while  being  ferried  across.  "It 
was  resolved,  per  totam  curiam,  that  in 
case  of  necessity,  for  the  saving  of  the 
lives  of  the  p.assengers,  it  was  lawful  to 
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away  in  order  to  save  the  lives  of  crew  or  passengers,^  or  even 
of  those  not  at  the  time  passengers  ;*  to  save  the  ship  and  remain- 
ing cargo  f  or  to  prevent  the  article  from  falling  into  an  enemy's 
hands.* 

a.  Peril. — There  must,  however,  be  an  imminent  danger  at  the 
time,5  which  does  not  result  from  any  preceding  negligence  or 


the  defendant,  being  "a  passenger,  to 
cast  the  casket  of  the  plaintiff  out  of 
the  barge,  with  the  other  things  in  it; 
for  quod  quis  ob  tutelam  corporis  sui 
fecerit,  jure  id  fecisse  videtur."  It 
was  proved  that  it  was  necessary  to 
throw  out  the  cargo. 

The  same  case  is  referred  to  in  Bird 
V.  Astock,  2  Buls.  280;  in  Kenrig  v, 
Eggleston,  Aleyn  93,  and  as  the 
Gravesend  Barge  Case  in  i  Roll.  Rep. 
79;  Lowndes,  Gen.  Av.  (4th  ed.)  47; 
Story,  Bailments  (9th  ed.),  §  531; 
Angell,  'Carriers  (5th  ed.),  §  215. 
Rossiter  v.  Chester  i  Dougl.  (Mich.) 
154  (1843);  Whitteridge  v.  Norris,  6 
Mass.  125  (1809);  Price  v.  Hartshorn, 
44N.Y.94(i87o). 

1.  Mouse's  Case,  12  Rep.  63  (1609); 
Whitteridge  v.  Norris,  6  Mass.  125 
(1809). 

2.  Dabney  v.  New  England  Mut. 
Mar.  Ins.  Co.,  14  Allen  (Mass.)  300 
(1867). 

In  that  case  a  shipmaster,  in  or- 
der to  obtain  room  to  accommodate  a 
large  number  of  people  rescued  by  him 
from  a  sinking  vessel,  jettisoned  a. large 
part  of  his  cargo.  The  court  held  the 
act  justifiable,  but  a  majority  decided 
that  no  claim  for  a  general  average 
contribution  against  the  insurers  of  the 
cargo  existed. 

3.  There  can  be  no  necessity  of  a 
special  citation  of  cases  to  this  point,  as 
it  is  universally  recognized.  Lowndes, 
Gen.  Av.  (4th  ed.)  44  et  seq.  The  law  is 
well  stated  by  Marshall,  C.  J.,  in 
Bentley  v.  Bustard,  16  B.  Mon.  (Ky.) 
643  (1855),  at  p.  680:  "  Surely  the  mas- 
ter would  not  be  justified  in  abandon- 
ing the  ship  and  cargo  to  a  total  -loss 
merely  because  he  and  all  on  board 
could  save  themselves  without  diffi- 
culty, or  were  in  no  danger,  when  by 
the  sacrifice  of  a  small  portion  of  the 
cargo  the  entire  residue,  with  the  ship, 
might  be  saved.  The  fact  that  the 
hazard  of  life  to  the  crew  and  others  is 
involved  ill  the  danger  of  the  vessel 
would,  doubtless,  increase  the  import- 
ance of  the  crisis,  and  render  more 
urgent  the  necessity  of  doing  whatever 
might  be  done   to  insure  the  common 
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safety ;  but  we  do  not  perceive  that  it 
should  be  absolutely  essential  to  the 
justification  of  a  jettison." 

4.  Butler  v.  Wildman,  3  B.  &  Aid. 
398  (1820). 

5.  Thatonly  an  imminent  danger  will 
justify  the  act,  appears  from  all  the 
cases.  Price  v.  Noble,  4  Taunt.  123 
(181 1);  Pirie  v.  Middle  Dock  Co.,  4 
Asp.  Mar.  Law  Cas.  388  (1881);  44  L. 
J.  426;  Lowndes,  Gen.  Av.  (4th  ed.)  39, 
Emerigon  XII,  §  29;  Story,  Bailments 
(9th  ed.),  §  525;  Angell,  Carriers  (5th 
ed.),  §  215.  All  practicable  means  of 
relieving  the  vessel  must  be  tried  before 
resorting  to  a  jettison.  Bentley  -v.  Bus- 
tard, 16  B.  Mon.  (Ky.)  at  643  (1855). 

It  is  not  essential  that  the  danger  be 
immediate  at  the  moment  of  the  jetti- 
son. In  the  case  of  Lawrence  v.  Min- 
tusa,  17  How.  (U.  S.)  100  (1854),  where 
a  heavy  iron  boiler  and  chimneys, 
stowed  on  deck,  were  jettisoned  in 
calm  weather  after  the  action  of  the 
vessel  in  a  storm  had  proved  them  a 
source  of  grave  danger,  Curtis,  J., 
said,  at  page  no:  "...  .  We  find 
no  reason  to  doubt  that  this  jettison 
was  thus  necessary.  It  is  true  that 
when  it  was  actually  made  the  sea  was 
smooth  and  the  ship  in  no  immediate 
danger;  but  it  satisfactorily  appears 
that  these  boilers  and  chimneys  could 
not  be  thrown  overboard,  without  the 
greatest  risk,  wh,en  there  was  any  con- 
siderable sea.  To  require  delay  until  a 
storm  would  be,  in  effect,  to  prohibit 
the  sacrifice.  Precaution  against  dan- 
gers, which  at-e  certain  to  occur,  is 
surely  proper." 

And  in  Harrison  v.  Bank  of  Austra- 
lasia, L.  R.,  7  Ex.  39  (1872),  at  52, 
Kelly,'  C.  B.,  says :  .  .  .  "A  cer- 
tainty of  destruction  within  a  short 
time,  unless  prevented,  is  an  emergency 
and  imminent.  Suppose  a  vessel  ran 
for  shelter  into  a  river  where  no  sup- 
plies could  be  obtained;  suppose  she 
would  have  to  stay  a  fortnight,  unless 
she  got  out  at  the  then  spring  tides; 
suppose  her  provisions  would  fail  her 
in  that  time;  suppose,  to  get  out,  she 
lightens  herself  by  throwing  some  heavy 
cargo  overboard;  would  not  that  be  a 
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unskilfulness  on  the  part  of  the  ship  owners,  or  their  agents  or 
servants.-'  The  evidence  of  experts  is  admissible  to  prove  or  dis- 
prove the  peril  and  establish  its  cause.* 


case  of  emergency  and  imminent  dan- 
ger .'  We  tiiink  it  would,  and  that  such 
is  the  result  of  all  the  authorities." 

1.  It  is  imperative  that  the  necessity 
for  the  jettison  does  not  arise  from  the 
negligence  or  other  wrong  doing  of  the 
ship  owner.    If  it  does,  he  will  be  liable. 

This  was  laid  down  forcibly  in 
Mouse's  Case,  12  Rep.  63  ( 1609),  already 
cited.  It  was  there  "resolved,  that 
although  the  ferryman  surcharge  the 
barge,  yet  for  safety  of  the  lives  of  pas- 
sengers in  such  a  time  and  accident,  of 
necessity,  it  is  lawful  for  any  passenger 
to  cast  the  things  out  of  the  bfirge;  and 
the  owners  shall  have  their  remedy 
upon  the  surcharge  agaiilst  the  ferry- 
man, for  the  fault  was  in  him  upon  the 
surcharge."  The  Merionethshire,  23 
Mitch.  Mar.  Reg.  1331  (1878);  Schloss 
■u.  Heriot,  14  C.  B.  (N.  S.)  59  (1863). 

So  in  The  Jennie  Jones,  Deady  (U. 
S.)  82  (1864),  where  a  ship  master,  who 
tried  to  enter  the  Columbia  river  with- 
out a  pilot,  was  forced  to  jettison  part 
of  the  cargo  to  lighten  his  vessel  after 
running  aground,  Deady,  J.,  said:  "I 
find  that  the  jettison  of  the  libellant's 
goods,  although  unavoidable  at  the 
time,  was  nevertheless  the  direct  con- 
sequence of  the  conduct  of  the  master, 
in  entering  the  river  at  an  improper 
time  of  tide  and  wind,  which  might 
have  been  avoided  by  waiting  a  reason- 
able time  for  a  qualified  pilot,  and  that, 
therefore,  the  claimant  and  schooner 
are  both  liable  to  the  libellants  for  the 
value  of  the  goods." 

The  law  is  admirably  stated  by  Mar- 
shall, C.  J.,  in  Bentley  v.  Bustard,  16 
B.  Mon.  (Ky.)  at  643  (1855):  "The 
act  itself  must  be  shown  to  liave  been 
caused  by  one  of  the  dangers  of  the  river, 
which  could  not  have  been  avoided,  and 
to  have  been  rendered  necessary  by  cir- 
cumstances over  which  the  defendants 
and  their  agents  and  servants  employed 
in  the  navigation  of  the  boat,  had  no 
control,  which  they  could  not  have  fore- 
seen and  guarded  against  by  the  exer- 
cise of  that  vigilance  which  was  appro- 
priate to  their  respective  stations,  and 
called  for  by  the  character  of  the  navi- 
gation in  which  they  were  engaged,  and 
which,  when  they  actually  occurred, 
left  no  reasonable  means  of  escaping 
a  total  loss  but  by  sacrificing  a  part 
of  the  property  at  risk  for  the  safety 


of  the  residue.      .      .  The  single 

fact  that  the  boat  is  in  such  a  situation 
at  the  time  of  the  jettison,  as  that,  in 
all  reasonable  probability,  a  total  loss 
of  both  vessel  and  cargo  must  ensue  if 
immediate  relief  be  not  afforded,  will 
not  justify  the  carrier  or  his  agents  in 
resorting  to  the  extreme  measure  of 
casting  overboard  .  .  a  portion  of 
the  cargo,  so  as  to  throw  the  loss  upon 
all  who  may  be  benefited  by  the  sacri- 
fice (though  it  is  at  the  moment  neces- 
sary, and  prove  successful),  unless  the 
crisis  came  without  fault,  that  is,  with- 
out the  want  of  due  care  in  avoiding 
and  due  skill,  and  diligence,  and  exer- 
tion in  overcoming  the  evil.  If,  by  the 
use  of  proper  care,  and  skill,  and  dili- 
gence, and  exertion,  or  activity,  the 
necessity  for  the  sacrifice  might  have 
been  avoided;  or  if,  though  the  danger 
and  the  crisis  could  not  have  been 
avoided,  the  sacrifice  is  thought  neces- 
sary, and  is  made  only  to  prevent  harm 
to  the  boat,  or  to  expedite  her  on  her 
voyage,  the  carrier,  on  account  of  his 
fault  in  the  first  case,  and  because  in  the 
other  he  alone  is  benefited  by  the  sac- 
rifice, must  alone  bear  the  consequent 
loss." 

In  full  accord  see  also  The  Hattie 
Ellis,  22  Fed.  Rep.  350;  s.  c,  20  Fed. 
Rep.  393,  507  (1884);  The  Ports- 
mouth, 9  Wall.  (U.  S.)  682  (1869); 
Barber  v.  Brace,  3  Conn.  9  (1819); 
Chamberlain  v.  Reed,  13  Me.  357 
(1836);  Sayward  v.  Stevens,  3  Gray 
(Mass.)  97  (1854);  Gardner  v.  Small- 
wood,  2   Hayw.  (N.  Car.)  534  (1805). 

One  ground  of  the  liability  of  the 
ship  owner  for  articles  loaded  on  deck 
and  jettisoned  is  the  negligence  pre- 
sumed by  law  from  such  stowing.  The 
cases  dealing  with  this  are  treated  later. 

2.  Malton  v.  Neshit,  i  C.  &  P.  70 
(1824);  Fenwick  v.  Bell,  i  C.  &  K.  312 
(1844);  but  see  Sills  ■z;.  Brown,  9C.  & 
P.  601  (1840);  Price  ■v.  Powell,  3  N.  Y. 
322  (1850);  Price -z/.  Hartshorn,  44  N. 
Y.  94,  at  loi  (1870). 

Such  evidence  is  not  favored,  how- 
ever. Grove,  J.^  in  Shepherd  v.  Kott- 
gea,  2  C.  P.  Div.  578  (1877)  at  584:  "In 
our  judgment  the  beneficial  objects  of 
the  doctrine  and  law  of  general  average 
would  be  frittered  away  if,  where  a  sac- 
rifice is  made,  as  seems  obviously  the 
case  here,  to  save  the  whole  adventure, 


974 


Who  May  Jettison. 


JETTISON. 


Who  May  Jettison. 


b.  Common  Danger. — It  is  not  essential  that  the  danger  be  com- 
mon to  ship  and  cargo. ^ 

c.  Life.-^h.  jettison  to  save  life  is  justifiable.** 

d.  Vice  Propre,  etc. — When  an  article  becomes  in  itself  a  source 
of  danger,  its  jettison  is  justifiable.* 

IV.  Who  May  Jettison. — The  master'^  is  ordinarily  the  proper 
person  to  make  the  jettison,  but  either  crew^ 


the  showing  the  burden  of  such  sacrifice 
could  be  made  to  depend  upon  nice 
questions  of  probability  afterwards  dis- 
cussed, as  to  whether  the  thing  might 
or  might  not  be  saved;"  and  he  o^eif 
Lord  Chief  Justice  Coleridge  in 
Corry  v.  Caulthaxd,  "  It  is  not  neces- 
sary that  the  judgment  of  the  master 
should  be  borne  out  by  the  facts  when 
they  come  to  be  examined  into;  it  is 
enough  if  he  exercise  his  judgment 
under  all  the  circumstances." 

That  the  act  will  be  presumed  proper, 
see  Lawrence  v.  Minturn,  17  How.  (U. 
S.}  100  (1854).  "  It  will  be  deemed  to 
have  been  necessary  .  .  because 
the  person  to  whom  the  law  has  en- 
trusted authoritj'  to  decide  upon  it  and 
make  it  has  duly  exercised  that  author- 
ity," per  Curtis,  J.,  at  p.  no.  See 
also  Cameron  v.  Damville,  i  P.  &  B. 
{N.  B.)  647  (1878),  and  Patten  v.  Dar- 
ling, I  Cliff.  (U.  S.)  254  (1859),  at  264, 
where  Clifford,  J.,  says:  "In  con- 
templation of  law  he  [the  master]  de- 
rives this  authority  from  the  implied 
consent  of  all  concerned,  and,  in  the 
absence  of  proof  to  the  contrary,  it 
must  be  presumed  that  his  decision  was 
wisely  and  properly  made." 

1.  To  entitle  the  owner  of  the  article 
jettisoned  to  contribution,  the  danger 
must  be  common  to  vessel  and  cargo; 
but  the  cases  already  cited  in  the  notes 
to  this  section  of  the  text  make  it  clear 
beyond  question  that  a  mere  danger  to 
life,  or  to  either  cargo  or  vessel,  by  itself, 
will  be  sufficient  to  justify  a  jettison. 
Dabney  v.  New  England  Mut.  Mar. 
Ins.  Co.,  14  Allen  (Mass.)  300  (1867). 

2.  Dabney  v.  New  England  Mut. 
Mar.  Ins.  Co.,  14  Allen  (Mass.)  360 
{1867);  Mouse's  Case,  12  Rep.63  (1609). 
But  it  is  not  essential  to  justify  jettison 
that  life  is  endangered.  Bentley  v. 
Bustard,  13  B.  Mon.'  (Ky.)  643  at  680 
(1855). 

3.  Taylor  v.  Dunbar,  L.  R.,  4  C.  P. 
206  (putrid  meat)  (1869);  Pirie  v. 
Middle  Dock  Co.,  4  Asp.  Mar.  Law 
Cas.  388  (coal  on  fire)  (1881);  Da  Costa 
V.  Edmunds,  4  Camp.  142;  s.  c,  2  Chitty 
227   (carboys  of  vitriol   loose)  (1865); 


Johnson  v.  Chapman,  35  L.  J.  (N.  S.) 
C.  P.  23;  s.  .c,  19  C.  B.  (N.  S.)  563 
(lumber  loose  on  deck)  (1865);  The 
.Merionethshire,  23  Mitch.  Mar.  Reg. 
1331  and  1328  (leaking  cans  of  col- 
lodion) (1878) ;  The  Eurique,  7  Fed.  Rep. 
490  (cattle  loose  on  decC)  (1881); 
Slater  v.  Hayward  Rubber  Co.,  26 
Conn.  128  (cargo  on  fire)  (1857);  Par- 
sons V.  Manufacturers'  Ins.  Co.,  16 
Gray  (Mass.)  413  (guano)  (i860). 

4.  I  Maude  &  Pollock,  Mer.  Ship. 
(4th  ed.)  160;  Emerigon,  ch.  12,  §  4. 

The  Gratitudine,  3  Chr.  Rob.  240,  at 
258  (x8oi).  Per  Curtis,  J.,  in  Law- 
rences. Minturn,  17  How.  (U.  S.)  100 
(1854)  at  109.  "The  nature  of  the  case 
imposes  on  the  master  the  duty  and 
clothes  him  with  the  power  to  judge 
and  determine  upon  the  facts  before 
him,  whether  a  jettison  be  necessary. 
He  derives  this  authority  fropi  the  im- 
plied consent  of  all  concerned  in  the 
common  adventure."  Patten  v.  Dar- 
ling, I  Cliff.  (U.  S.)  154,  at  264  (1859); 
Dupont  des  Nemauss  v.  Vance,  19 
How.  (U.  S.)  162  (1856). 

5.  The  crew  will  be  justified  only  in 
extreme  circumstances. 

In  The  Nimrod,  Ware  (U.  S.)  9 
(1822),  suit  was  brought  for  mariners' 
wages,  and  the  defence  was  set  up  that 
the  plaintiff  had  been  guilty  of  miscon- 
duct in  throwing  overboard  part  of  a 
deck  load.  The  evidence  showed  that 
the  master  left  the  deck  and  that  the 
crew  jettisoned  the  deck  load  in  his 
absence,  but  probablj'  with  his  assent. 
The  language  of  Ware,  J.,  at  p.  *I3, 
is  important  on  this  point: 

"  Indeed,  for  the  libellant,  the  broad 
ground  is  assumed  that  the  crew  is  au- 
thorized, without  the  consent  of  the 
master,  to  throw  over  a  deck  load,  if,  in 
their  judgment,  the  safety  of  the  vessel 
requires  it.  I  cannot  assent  to  this  doc- 
trine in  the  unqualified  terms  in  which 
it  has  been  argued  at  the  bar."  And 
again,  at  p.  *I5:  "  It  belongs  then  to  the 
master  to  determine  when'  a  necessity 
arises  for  sacrificing  part  of  the  cargo 
for  the  preservation  of  the  rest.  As'  a 
general  principle,  the  crew  have  no  au- 
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or  passengers'^  may  be  justified  in  making  it. 

v.  Consultation. — No  coiisultation  of  the  master  with  his  of- 
ficers or  crew  is  essential.  It  is  enough  that  he  exercise  his  judg- 
ment under  all  the  circumstances.'* 

VI.  Order. — Generally  speaking,  the  heaviest  and  least  valuable 
articles  should  be  jettisoned  first ;  but  no  particular  order  is  es- 
sential.* 

VII.  Ownership  of  Property  Jettisoned.* — The  ownership  of  the 
property  jettisoned  .is  not  affected,  so  that  if  recovered  the 
property  belongs  to  its  original  owner.^ 

VIII.  Jettison  as  a  Basis  of  General  Average.® 

IX.  Jettison  of  Deck  Cargo. — In  the  absence  of  usage  to  stow 
cargo  upon  deck,  or  of  the  shipper's  consent  to  such  storage,  the 


thority  to  do  this  without  his  orders. 
What  they  might  be  justified  in  doing 
in  extreme  cases  it  is  not  necessary  to 
decide  until  those  cases  occur." 

1.  Mouse's  Case, 'i2  Rep.  63  (1609), 
determines  that  passengers  possess  this 
right,  and  may  be  justified  even  where 
the  ship  owner  will  be  liable. 

In  that  case,  as  already  stated,  suit 
was  brought  by  one  passenger  against 
another  for  the  value  of  a  casket  of 
money  jettisoned  by  the  latter  in  a 
storm.  "It  was  .  .  .  resolved,  that 
although  the  ferryman  surcharged  the 
barge,  yet  for  safety  of  the  lives  of  pas: 
sengers  in  such  a  time  and  accident  of 
necessity,  it  is  lawful  for  any  passenger 
to  cast  tne  things  out  of  the  barge." 

2.  The  early  writers  and  some  of  the 
foreign  codes  require  a  consultation. 
This  is  a  survival  of  the  custom  exiist- 
ing  when  merchants  themselves  trav- 
eled with  their  goods  (see  Lowndes, 
Gen.  Av.  (4th  ed.)  2,  et  seq.  Gourlie, 
Gen.  Av.  23);  but  it  is  not  English  or 
American  law.  A  consultation  is 
proper,  but  not  essential. 

"The  rule  of  consulting  the  crew  upon 
the  expediency  of  such  sacrifices  is 
rather  founded  in  precedent  in  order  to 
avoid  dispute  than  in  necessity:  it  may 
often  happen  that  the'  danger  is  too 
urgent  to  admit  of  any  such  delibera- 
tion." Per  Lord  Kenyon,  C.  J.,  in 
Birkley  f .  Presgrave,  i  East  220  (1801). 

"It  has  been  said  that  there  must  be  a 
previous  consultation,  but  this  may  be 
doubted.  Consultation  indeed  is  demon- 
strative proof  that  the  act  was  volun- 
tary; but  I  should  think  that  if  it 
sufficiently  appears  that  the  act  oc- 
casioning the  loss  was  the  effect  of 
judgment,  it  is  sufficient;  for  in  time 
of  imminent  danger,  immediate  action 


may  be  necessary,  and  consultation 
may  be  destruction."  Per  Tilghman, 
C.  J.,  in  Sims  v.  Gurney,  4  Binn.  (Pa.) 
513.  at  524  (i8i2). 

In  a  case  of  voluntary  stranding,  the 
objection  that  there  had  been  no  .con- 
sultation was  raised,  and  Story,  J., 
declared,  "  There  is  n.o  weight  in  this, 
objection.  A  consultation  with  the 
officers  may  be  highly  proper  in  cases 
which  admit  of  delay  and  deliberation,, 
to  repel  the  imputation  of  rashness  and 
unnecessary  stranding  by  the  master. 
But  if  the  propriety  and  necessity  of  the 
act  are  otherwise  sufficiently  made  out, 
there  is  an  end  of  the  substance  of  the 
objection."  Columbia  Ins.  Co.  v. 
Ashby,    13   Pet.   (U.    S.)   331,   at  343 

(1839)- 

A  consultation  is,,  of  course, 
proper,  and  not  uncommon.  See  Law- 
rence V.  Minturn,  17  How.  (V.  S.)  100 
(1854);  The  Nimrod,  Ware  (U.  S.)  9. 
(1823);  Bentley  -v.  Bustard,  16  B.  Mon. 
(Ky.)  643  (1855);  Curtis,  Mer.  Seamen 
227.  The  master  is  not  bound  by  the 
vote  of  a  majority  in  consultation.. 
Emerigon,  ch.  12,  §  4;  The  Nimrod, 
Ware  (U.  S.)  9,  (1822).  On  the  sub- 
ject of  consultation  generally,  see 
Emerigon,  ch.  12,  §  40. 

3.  The  Gratitudine,'3  Chr.  Rob.  240 
(1801)  at  258;  Slater  v.  Hayward  Rub- 
ber Co.,  26  Conn.  128  (1857). 

4.  2  Arnold,  Mar.  Ins.  (5th  ed.)  828;. 
2  Kent,  Com.  (13th  ed.)  V3S7i  ^nd 
cases  cited  in  notes;  Dig.  lib.  14,  tit., 
2,  f.  8;  3  Hall's  Law  Jour.  16;  i  Emeri- 
gon, ch.  12,  §  40;  Marvin,  Wreck  & 
Salvage,  §  131  and  note. 

5.  Caze  t-.  Reilly,  3  Wash.  (U.  S.),at 
298,/er  Washington,  J.  (1814).  ' 

6.  See  under  title  General  Aver- 
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law  requires  that  all  cargo  shall  be  stowed  under  deck.  Accord- 
ingly a  ship  owner  is  liable  for  the  full  value  of  articles  stowed  on 
deck,  and  jettison  therefrom.^ 

This  latter  case  was  a  libel  for  the 
value  of  195  barrels  of  apples,  part  of  a 
shipment  of  635  barrels.  The  195  were 
stowed  on  deck  and  jettisoned.  Miller, 
J.,  declared  "The  bill  of  lading  does  not 
state  in  express  terms  that  the  635  bar- 
rels of  apples  shall  be  stowed  under 
deck,  but  this  is  a  condition  tacitly  an- 
nexed to  the  contract  by  operation  of 
law,  and  it  is  equally  binding  on  the 
master,  and  the  shipper  is  as  much  en- 
titled to  its  benefits  as  a  contract  as  if  it 
were  stated  in  express  terms." 

Evidence. — Accordingly  in  the  follow- 
ing cases,  where  'a  clean  bill  of  lading 
had  been  given,  it  was  held  that  the 
ship  owner  was  liable  for  the  full  value 
of  the  articles  jettisoned,  and  evidence 
of  usage  to  shipdeck  loads,  or  of  an 
agreement  that  the  articles  should  be 
carried  on  deck,  or  of  knowledge  that 
they  were  to  be  so  carried,  has  been 
held  inadmissible.  Stephens  v.  Aus- 
tralasian Ins.  Co.,  L.  R.,  8  C.  P.  18 
(1872);  The  Paragon,  i  Ware  (U.  S.) 
322  (1836);  The  Wellington,  i  Biss. 
(U.  S.)  279  (1859);  Creery  v.  Holly,  14 
Wend.  (N.  Y.)  26  (1835). 

But  this  rule  of  evidence  is  often  dis- 
regarded, and  its  validity  may  now  be 
doubted. 

Thus  in  Vernard  v.  Hudson,  3  Sumn. 
(U.S.)  40s  (1838),  at  406*  Story,;., 
says:  "I  take  it  to  be  very  clear  that 
wfiere  goods  are  shipped  under  a  com- 
mon bill  of  lading  it  is  presumed  that 
they  are  shipped  to  be  put  under  deck,  as 
the  ordinary  mode  of  stowing  cargo. 
This  presumption  may  be  rebutted  by 
showing  a  positive  agreement  between 
,  the  parties  that  the  goods  are  to  be  car- 
ried on  deck;  or  it  may  be  deduced  from 
other  circumstances,  such,  for  example, 
as  the  goods  paying  the  deck  freight 
only.  The  admission  of  proof  to  this 
eifect  is  perfectly  consistent  with  the 
rules  of  law,  for  it  neither  contradicts 
nor  varies  anything  contained  in  the 
bill  of  lading;  but  it  simply  rebuts  a. 
presumption  arising  from  the  ordinary 
course  of  business." 

So  in  Saj'ward  v.  Stevens,  3  Gray 
(Mass.)  97  (1854),  where  the  bill  of 
lading  expressly  provided  that  part 
should  be  stowed  on  deck,  the  judge 
intimated  that  ordinarily  the  presump- 
tion could  be  rebutted  by  parol  proof  of 
an  agreement  to  stow  on  deck,  but,  in 
that  case  held  no  such  evidence  could 


1.  "In  all  cases  he  [the  master]  is 
bound  to  have  the  cargo  safely  secured 
under  deck,  unless  he  is  authorized  by 
some  local  or  particular  usage  or  by  the 
consent  of  the  shipper  to  do  otherwise. 
In  all  other  cases,  if  he  carries  the  goods 
on  deck,  he  does  it  at  his  own  risk,  and 
he  becomes  an  insurer  against  the  usual 
peril's  excepted  by  the  bill  of  lading." 
Per  Ware,  J.,  in  The  Waldo,  2  Ware 
(U.  S.)  165,  at  166  (1841).  This  liabil- 
ity rests  upon  the  negligence  of  the 
master  in  so  loading  the  goods.  To 
stow  on  deck  is,  of  itself,  bad  stowage, 
or  evidence  of  bad  stowage.  Royal 
Exchange  Shipping  Co.  v.  Dixon  L. 
R.,  12  App.  Cas.  11;  3  Asp.  Mar.  Law 
Cas.  92  (1886);  The  Rebecca,  Ware 
(U.  S.)  *i88  (1831);  The  Waldo,  2 
Ware  (U.  S.)  165  (1841);  Waring  v. 
Morse,  7  Ala.  343  (1845);  ^"'  ^^^  Trip- 
lett  t'..Van  Name,  2  Cranch  C.  C.  (U. 
S.)  332  (1822);  Van  Sjxkel  v.  Schooner 
Thomas  Ewing,  Crabbe  (U.  S.)  405 
(1840);  Borland  v.  Mercantile  Mut.  Ins. 
■Co.,  46  N.  Y.  Sup.  Ct.  433  (1880). 

The  master  will  not  be  liable,  how- 
ever, unless  the  loss  was  caused  by  the 
deck  loading. 

"Taking  a  full  price  and  stowing 
upon  deck  will  subject  the  owner  of  the 
vessel  to  pay  damages,  if  what  is  placed 
on  deck  be  thereby  lost  or  damaged; 
but  if  that  did  not  occasion  the  loss  he 
will  be  no  more  liable  for  damage  to 
that  part  of  the  cargo  than  to  the  rest 
of  it."  Per  curiam  in  Gardner  v. 
Smallwood,  2  Hayw.  (N.  Car.)  i;34 
(180S).  " 

Giving  a  clean  bill  of  lading  implies 
an  agreement  to  ship  the  goods  under 
.deck. 

The  -law  is  well  stated  by  Curtis,  J., 
in  The  Peytonia,  2  Curt.  (U.  S.)  21 
(1854)  ^t  P'  23:  "Upon  a  shipment  be- 
ing made,  it  is  an  implication  of  law,  in 
the  absence  of  a  special  contract,  that 
the  master  is  to  sign  bills  of  lading  in 
the  usual  form,  and  the  effect  of  such  a 
bill  of  lading  is  to  oblige  the  master  to 
carry  the  goods  under  deck."  By  Clif- 
ford, J.,  in  Propeller  Niagara  -v.  Cordes, 
21  How.  (U.  S.)  7  (1858)  at  p.  23:  "A 
clear  bill  of  lading  in  general  imports, 
unless  the  contrary  appears  on  its  face, 
"that  the  goods  are  to  be  safely  and 
properly  secured  under  deck."  And  by 
Miller,  J.,  in  The  Wellington,  i  Biss. 
(U.  S.)  279  (1859). 
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If,  however,  it  is  the  usage  in  the  particular  trade  to  carry  deck 
loads,  or  if  the  deck  is  the  proper  place  to  stow  the  goods,  or  if 
the  shipper  assents  to  a  deck  stowage,  the  ship  owner  is  not  liable 
for  the  full  value,  but  must  contribute  toward  the  loss.^ 


be  admitted,  since  the  bill  of  lading 
made  a  provision  in  regard  to  the  deck 
load  which  precluded  proof  of  any 
other. 

In  The  Delaware,  14  Wall.  (U.  S.) 
579  (1871),  where  a  clean  bill  of  lading 
had  been  given,  and  the  attempt  was 
made  to  show  an  oral  agreement  for 
deck  loading,  it  was  held  that  such  evi- 
dence was  inadmissible,  the  court,  j>er 
Clifford.  J.,  holding,  in  effect,  that 
evidence  of  usage  may  be  admitted,  but 
evidence  of  a  particular  agreement  can- 
hot  be  admitted  to  rebut  the  presump- 
tion. 

To  the  same  effect  see  Wood  v. 
Schooner  Sallie  C.  Morton,  2  N.  J. 
Law  Jour.  301  (1879). 

In  Johnston  v.  Crane,  i  Kerr  (N.  B.) 
356  (1841),  Parker.  J.,  said  (at  p.  362;: 
"In  regard  to  the  bill  of  lading  estop- 
ping the  defendant  from  showing  the 
assent  to  the  goods  being  laden 
on  the  deck,  the  question  whether  a  bill 
of  lading  operated  as  an  estoppel  was 
distinctly  raised  in'  Bates  -o.  Todd  (i 
Mos.  &  Rob.  106),  and  Tindal,  J.,  said: 
'That  as  between  the  original  parties 
the  bill  of  lading  is  merely  a  receipt, 
liable  to  be  opened  by  the  evidence  of 
the  real  facts.'  Littledale,  J.,  ex- 
pressed a  similar  opinion  in  Berkley  v. 
Watling  (7  Ad.  &  E.  38),  and  I  do  not 
find  that  either  of  these  opinions  has  , 
been  controverted." 

The  rule  has  been  disregarded  in  the 
following  cases:  Royal  Exchange 
Shipping  Co.  v.  Dixon,  L.  R.,  12  Ap. 
Cas.  11;  3  Asp.  Mar.  Law  Cas.  92 
(1886);  Cameron  v.  Damville,  i  P.  & 

B.  (N.  B.)  647  (1878);  Johnston  v. 
Crane,  i  Kerr  (N.  B.)  356  (1841);  Ver- 
nard  v.  Hudson,  3  Sumn.  (U.  S.)  405 
(1838);  The  Waldo,  2  Ware  (U.  S.) 
165  (1841);  Wood  V.  Schooner   Sallie 

C.  Morton,  2  N.  J.  Law  Jour.  301 
(1879);  Barber  v.  Brace,  3 'Conn.  9 
(1819);  Sayward  v.  Stevens,  3  Gray 
(Mass.)  97  (1854);  Doane  w.  Keating, 
12  Leigh  (Va.)  391  (1841). 

Statutory  Provisions  In  England  and 
Canada. — The  statute  16  and  17  Vict., 
ch.  107,  makes  it  illegal  to  carry  deck 
loads  except  at  certain  seasons,  ^yilson 
V.  Rankin,  L.  R.,  i  Q^.  B.  162  (1865;. 
Although  illegal,  such  loading  does  not 
of  itself  render  an  insurance  contract 


on  such  cargo  void.  Cunard  v.  Hyde, 
27  L.  J.,  Qi  B.  408  (1856).  Canada 
passed  a  similar  act  in  1873. 

1.  The  cases  in  regard  to  the  liability 
of  the  ship  owner,  where  either  usage 
or  the  shipper's  consent  authorizes  the 
stowing  of  cargo  on  deck,  are  in  much 
confusion,  but  the  statement  of  the  text 
embodies  the  present  state  of  the  law  in 
most  jurisdictions. 

That  the  ship  owner  is  not  liable  in 
solido  is  clear,  since  his  responsibility 
depends  on  whether  he  has  been  negli- 
gent; and,  manifestly,  there  is  no  negli- 
gence in  stowing  in  the  manner  the 
usage  of  the  trade  or  the  consent  of  the 
shipper  authorizes.  The  question  has 
been  whether  he  is  liable  for  any  con- 
tribution toward  the  loss,  and  whether 
the  other  owners  of  cargo  and  tl\e  un- 
derwriters are  liable. 

Early  English  Law. — The  law  of  most 
countries  other  than  England  with  her 
dependencies,  and  the  United  States,  , 
and  the  early  law  of  these  as  well, 
allows  no  general  average  or  contribu- 
tion for  the  loss  of  deck  cargo.  If  im- 
properly stowed  on  deck  the  whole  loss 
falls  on  the  ship  owner.;  if  on  deck  by 
the  consent  of  the  shipper  or  the  custom 
of  the  trade,  it  falls  on  the  shipper  ■ 
Lowndes,  Gen.  Av.  (4th  ed.)  51  et  seq.\ 
Gourlie,  Gen.  Av.  83  et  seq. 

The  reason  given  is  that  the  deck  is 
an  improper  place  to  stow  the  cargo, 
which,  when  stowed  on  deck,  impedes 
the  handling  of  the  vessel,  is  greatly  ex- 
posed, and,  by  its  very  position,  is  a 
standing  temptation  to  make  a  jettison 
before  one  is  absolutely  necessary. 

An  exception  to  the  rule  was  pointed 
out  by  Valin,  Comm.,  tit.  8,  art.  13,  by 
which  contribution  was  allowed  in  the 
case  of  "boats  and  other  small  vessels 
going  from  port  to  port,  where  the  cus- 
tom is  to  load  goods  on  the  deck  as 
well  as  below";  and  from  this  exception 
the  modern  English  and  American  law 
has  developed. 

nnderwrlters. — The  earliest  cases  in- 
volved the  liability  of  the  under- 
writers to  make  good  the  loss,  and  it 
was  held  that  a  policy  in  the  general 
form  did  not  cover  goods  stowed  on 
deck,  and  accordingly  the  underwriter 
was  not  liable.  In  the  absence  of  usage 
or  consent  to  deck  loading,  the  law  re- 
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mains  the  same.  Ross  v.  Thwaite, 
Park.  Ins.  (7th  ed.)  26  (1776);  Back- 
house V.  Ripley,  Park.  Ins.  (7th  ed.)  26 
(1S02);  Smith  V.  Mississippi,  M.  &  F. 
Ins.  Co.,  II  La.  142  (1837);  Shackel- 
ford •?■.  Wilcox,  9  La.  33,  at  39  (1835); 
Walcott  V.  Eagle  Ins.  Co.,  4  Pick. 
(Mass.)  429  (1827);  Taunton  Copper  Co. 
V.  Merchant's  Ins.  Co.,  22  Pick.  (Mass.) 
108  (1839);  Lenox  i'.  United  Ins.  Co.,  3 
Johns.  Cas.  (>^.  Y.)  178  (1802);  Atkin- 
son V.  Great  Western  Ins.  Co.,  4  Daly 
(N.  Y.)  I  (1S71);  Borland  v.  Mercan- 
tile Mut.  Ins.  Co.,  46  N.  Y.  Supr.  Ct. 
43,3  (1880). 

Usage. — When  a  usage  to  carry  deck 
loads  obtains,  the  underwriter  is  affected 
-with  notice  ofit,  and  is  liable  for  what  the 
assured  is  compelled,  or  is  liable,  to  pay. 

This  was  first  held  in  Da  Costa  v.  Ed- 
Tnunds,  4  Camp.  142  (1815),  which  was 
a  suit  against  underwriters  on  a  policy 
insuring  forty  carboys  of  vitriol  from 
London  to  Lisbon.  The  carboys  were 
stowed  on  deck  and  properly  secured, 
'but  were  jettisoned  in  a  storm.  The 
"underwriters  claimed  thev  were  not  lia- 
ble for  deck  cargo.  Evidence  of  usage 
to  stow  such  goods  on  deck  was  ad- 
Tnitted,and  "Lord  Ellenborough  left 
it  to  the  jury  to  say  whether  it  was  usual 
to  carry  vitriol  on  the  deck,  and 
whether  these  carboys  were  properly 
stowed.  If  there  was  a  usage  to  carry 
vitriol  on  deck,  the  underwriters  were 
bound  to  take  notice  of  it,  without  any 
communication,  and  all  they  could  re- 
quire was  that  these  carbo3'S  should  be 
properly  stowed  in  the  usual  manner. 
On  the  other  hand,  they  were  not  liable 
if  the  goods  were  carried  on  the  deck 
without  such  a  usage,  or  if  they  were 
not  stowed  there  in  a  skilful  and  proper 
manner."  After,  a  verdict  for  the 
plaintiff,  he  refused  a  rule  for  a  new 
trial. 

Later,  a  motion  to  set  aside  the  ver- 
dict and  enter  a  nonsuit,  on  the  ground 
that  it  was  necessary  to  give  notice  to 
the  underwriters  of  the  place  of  stow- 
age, was  refused  by  the  court  en  banc. 
2  Chitty  Rep.  227  (1815).  But  see 
Clarkson  v.  Young,  24  L.  J.,  N.  S.  41 
(1870). 

The  same  conclusion  was  reached  in 
Milward  v.  Hibbert,  3  C^^B.  120  (1842), 
where  pigs  carried  on  the  deck  of  a 
■steamer  in  accordance  with  usage  were 
jettisoned.  "The  mere  fact  of  stowing 
them  on  deck  will  not  relieve  the  under- 
writer from  responsibility,  inasmuch  as 
they  may  be  placed  there  according  to 
the  usage  of  the  trade,  and  so  as  not  to 


impede  the  navigation  or  in  any  way 
increase  thfe  risk."  Per  LORD  Den- 
man,  C.  J.,  at  p.  137. 

The  English  Courts,  however,  have 
admitted  proof  of  a  further  usage  that  the 
underwriter  shall  not  pay,  although  but 
for  such  usage  he  would  be  liable. 
Miller  v.  Tetherington,  6  H.  &  N.  278. 
and  7  H.  &  N.  954  (i86i);  Blackett  v. 
Roj'al  Exchange  Ass.  Co.,  2  C.  &  J. 
244  (1832). 

United  States,  Canada  and  Australia. 
— The  law  of  the  United  Slates,  Cana- 
da and  Australia  is  clear  that  in  such  a 
case  the  underwriter  is  liable. 

The  law  in  the  United  States  is 
clearly  stated  by  Blodgett,  J.,  in 
Hazleton  v.  Manhattan  Ins.  Co.,  11 
Biss.  (U.  S.)  210  (1882);  12  Fed.  Rep. 
159  at  p.  162.  "I  think  the  rule  fairly 
deducible  from  the  modern  cases  is 
that  the  underwriter  upon  tlie  hull  is 
liable  to  contribute  to  general  average 
for  jettison  of  the  deck  load  when  the 
custom  or  usage  of  the  trade  in  which 
the  vessel  is  employed  is  to  carry  part 
of  her  cargo  on  deck.  Wood  v.  Phce- 
nix  Ins.  Co.,  i  Fed.  Rep.  235;  8  Fed. 
Rep.  27;  14  Phila.  (Pa.)  483,  545  (1880); 
Toledo  F.  &  M.  Ins.  Co.  v.  Speares, 
16  Ind.  i;2  (1861);  Allegre  v.  Maryland 
Ins.  Co".,  2  G.  &  J.  (Md.)  136  (1830); 
Lapham  v.  Atlas  Ins.  Co.,  24  Pick. 
(Mass.)  I  (1833);  Allen  -u.  St.  Louis 
Ins.  Co.,  85  N.  Y.  473  (i88i);  Mer- 
chants and  Manufacturers'  Ins.  Co.  v. 
Shillito,  15  Ohio  St.  559  (1864);  Orient 
Mutual  Ins.  Co.  v.  Reymershaffer,  56 
Tex.  234  (1882).  . 

In  Allen  v.  St.  Louis  Ins.  Co.,  85  N. 
Y.  473  (1881),  the  policy  provided  that 
the  company  should  not  be  liable  for 
deck  load  unless  an  agreement  to  be 
liable  was  endorsed  on  the  policy;  but 
the  court,  per  Andrews,  J.,  held  that 
this  must  mean  that  it  should  not  be 
liable  for  cargo  carried  on  deck  where 
there  was  no  usage  to  carry  it  so,  unless 
the  special  agreement  be  made.  In 
Steinhoff  1^.  Royal  Canadian  Ins.  Co., 
42  Q^B.  (U.  C.)  307  (1S77);  lytarks  v. 
Watson,  2  Kerr  (N.  B.)  211  (1843); 
Spooner  v.  Western  Ass.  Co.,  38  Q^ 
B.  ,'U.C.)  62  (1876).  The  Canadian 
courts  hold  the  underwriter  liable. 

The  last  case  contains  an  admirable 
statement  of  the  law  and  a  careful 
examination  of  the  authorities. 

For  the  Australian  law  see  Lind- 
say V.  Hopkins,  3  W.  W.  &  A'B.  Law 
(Vict.)  5  (1866);  Warren  v.  Swiss 
Lloyd  Ins.  Co.,  9  Vict.  L.  R.  Law,  397 
(1883). 
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The  courts  of  the  United  States, 
Canada  and  Australia  hold  that  a 
cListom  of  underwriters  not  to  pay  for 
loss  of  deck  load  is  immaterial. 

In  Lindsay  f.  Hopkins,  3  W,  W.  & 
A'B.  Law  (Vict.)  5  (1866),  the  declara- 
tion averred  a  usage  to  carry  sheep  on 
deck,  and  sought  to  recover  as  contribu- 
tion paid  for  their  jettison.  The  plea 
set  up  a  custom  of  underwriters  not  to 
pay,  and  on  demurrer  it  was  held  per 
curiam,  "The  plea  does  not  traverse 
either  the  making  the  policy  or  the  ex- 
istence of  the  cus|:om,  but  seeks  to  meet 
a  conclusion  of  law  to  be  drawn  from  a 
policy  made  subject  to  such  a  custom — 
it  affords  no  answer  to  the  declaration." 
Hazleton  v.  Manhattan  Ins.  Co.,  11 
Biss.'  (U.  S.)  210;  12  Fed.  Rep.  159 
(1882);  The  Wm.  Gilleem,  2  Lowell 
(U.  S.)  154  (1872);  Toledo  F.  &  M. 
Ins.  Co.  V.  Speares,  16  Ind.  52  (1861). 

Consent. — Where  the  deck  load  is 
carried  not  in  accordance  with  a  usage, 
but  simply  by  the  consent  of  the  ship- 
per, the  liability'  of  the  underwriter  has 
not   been   determined. 

In  Smith  v.  Mississippi  M.  &  F.  Ins. 
Co  ,  II  La.  142  (1837),  the  bill  of  lading 
showed  that  the  goods  were  to  be  car- 
ried on  deck,  but  the  company  did  not 
examine  the  bill  and  the  application  did 
not  refer  to  it.  The  court  held,  that  as 
the  company  did  not  know  of  the  deck 
load,  it  was  not  liable  for  it. 

In  Lenox  v.  United  Ins.  Co.,  3  Johns. 
Cas.  (N.  Y.)  178  (1802),  the  policy  was 
for  staves  "on  the  deck  and  in  the  hold," 
yet  the  company  was  held  not  liable  for 
those  on  deck  jettisoned. 

In  Judah  v.  Randall,  2  Cai.  Cas.  in 
Error  (N.  Y.)  324  (1805)  the  owners  of 
a  chariot  shipped  on  deck  was  allowed 
to  recover  as  for  a  total  loss,  but 
nothing  was  said  as  to  tjie  lading  on 
deck,  and  probably  such  lading  was 
rightful  in  that  case. 

In  Shackelford  v.  Wilcox,  9  La.  33 
(1835),  where  the  bill  of  lading  specified 
that  part  of  the  cotton  in  question 
should  be  shipped  on  deck,  although 
there  was  no  jettison  and  the  action 
was  not  against  insurers,  Ballard,  J., 
declared,  "In  relation  to  underwriters 
without  special  agreement,  and  in  rela- 
tion to  other  owners  of  the  cargo  under 
deck,  in  cases  of  jettison,  it  is  well 
settled  that  goods  stowed  on  the  deck 
form  no  part  of  the  cargo." 

Apparently  the  underwriter  is  liable 
only  when  he  knows  or  ought  to  know 
of  the  deck  load,  and  is  held  by  law  to 
assent  to  it.     Mere  knowledge  is.  imma- 


terial. Wood  V.  Phoenix  Ins.  Co.,  i 
Fed.  Rep.  235  (1880);  Atkinson  v. 
Great  Western  Ins.  Co.,  4  Daly  (N. 
Y.)  I  (1S71),  atp.  28. 

SWp  Owner. — As  against  the  ship 
owner  the  law  varies. 

The  early  law  held  that  there  was  no 
contribution  for'  loss  of  a  deck  load. 
Lowndes,  Gen.  Av.  (4th  ed.)  53; 
Gourlie,  Gen.  A  v.  83;  Triplett  v.  Van 
Name,  2  Cranch  C.  C.  (U.  S.)  332 
(1822).  And  this  is  still  the  law  of 
Maine.  Dodge  v.  Bartol,  5  Gr.  (Me.) 
286  (1827);  Cram  v.  Aiken,  13  Me.  229 
(1836);  Sproat  V.  Donnell,  26  Me.  185, 
(1846). 

Dodge  V.  Bartol,  5  Gr.  (Me.)  286 
(1822)  was  case  for  the  nondelivery  of 
flour,  of  which  twenty  barrels  were  to  go 
under  deck,  and  140  barrels  on  deck 
at  half  freight.  It  was  jettisoned,  and 
the  under  deck  load  settled  for  in  gen- 
eral average;  but  the  owner  claimed 
contribution  for  the  deck  load  as  well. 
The  jury  found  a  usage  to  carry  deck 
loads,  and  another  that  the  owner  could 
not  claim  contribution.  It  was  held  no 
contribution  was  due.  Per  Weston, 
J.:  "We  cannot  find  that  the  exception 
of  Valin  has  been  adopted  in  this  coun- 
try; and  if  it  is  to  be  considered  as 
qualifying  the  law  here,  it  cannot  extend 
to  vessels  like  the  one  in  question,  nor 
to  voyages  of  the  magnitude  and  im- 
portance of  that  in  which  [the  vessel] 
was  employed  by  the  plaintiflf,"  ;'.  e., 
from  Georgetown,  Me.,  to  Portsmouth, 
N.  H. 

Usage. — In  England,  and  elsewhere 
in  the  United  States,  the  law  is  other- 
wise, and  wherever  the  usage  to  carry 
deck  load  obtains,  the  shipowner  is 
liable  for  contribution. 

The  English  law  was  settled  by  Gould 
V.  Oliver,  2  Man.  &  Gr.  208  (1842);  4 
New  Cas.  134,  5  Scott  445  (1837), 
where  assumpsit  was  brought  for  a  gen- 
eral average  for  jettison  of  a  deck  cargo 
of  lumber  from  Quebec  to  London, 
alleging  a  custom  to  stow  a  reasonable 
part  of  the  cargo  on  deck.  The 
plea  denied  liability  to  contribute  for 
the  part  on  deck,  and  on  demurrer  it 
was  held  that  the  ship  owner  was  liable. 
Per  TiNdal,  C.  J.,  5  Scott,  at  451; 
"The  question  therefore  before  us  is, 
not  whether  generallj'  the  owner  of 
goods  laden  on  deck,  which  are  thrown 
overboard  for  the  preservation  of  the 
ship  and  the  rest  of  the  cargo,  is  en- 
titled to  contribution  against  the  owner 
of  the  ship  and  of  the  residue  of  the 
cargo;  but  whether  in  the  special  and. 
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particular  case  when  the  ship  owner  has 
laden  the  goods  on  deck  under  a  privi- 
lege reserved  to  him  by  the  general 
usage  and  practice  of  the  voyage,  the 
owner  of  the  goods  may  claim  contribu- 
tion from  such  ship  owner.  And  upon 
the  best  consideration  we  can  give  to 
this  question,  referring  at  the  same 
time  to  the  foreign  authorities,  and  to 
the  few  decisions  which  have  taken 
place  in  our  own  courts,  we  think  the 
plaintiff  entitled  in  this  case  to  con- 
tribution against  the  ship  owner." 

In  full  accord  is  Hurley  v.  Milward, 
I  Jpnes  &  Carey,  224  (1839),  and  Bur- 
ton v.  English,  10  Q^B.  Div  426,  12  Q^ 
B.  Div.  218  (1883). 

In  the  last  case,  where  the  charter 
party  provided  for  a  "  deck  load  if  re- 
<)uired  at  full  freight,  but  at  merchant's 
risk,"  the  court  of  appeals,  per  Brett, 
M.  R.,  reversing  the  decision  of  Cove, 
J.,  held  that  the  right  to  contribution 
did  not  rest  upon  contract,  and  so  was 
not  covered  by  the  clause  of  the  con- 
tract. Accordingly  the  ship  owner  was 
held  liable  to  contribute.  Cf.  Spooner 
V.  Western  Ass.  Co.,  38  C^  B.  (U.  C.) 
'62  (1S76). 

The  law  in  the  United  States  was 
settled  first  in  Brown  v.  Cornwall,  i 
Root  (Conn.)  60  (1773),  an  action  for 
an  average  loss  upon  horses  shipped  to 
St.  CJroix,  W.  I.,  upon  deck.  It  was 
■held,  "  That  although  stock  upon  deck 
is  more  exposed  to  danger,  and  in  a 
«torm  exposed  the  vessel  to  greater 
risk  than  goods  in  the  hold,  yet  it  is  the 
Tiniversal  custom  to  ship  goods  in  the 
hold,  with  stock  upon  deck;  when  the 
stock  is  thrown  overboard  for  the  ex- 
press purpose  of  saving  from  destruc- 
tion the  cargo  in  the  hold,  it  is  but  rea- 
sonable that  the  cargo  saved  should 
bear  a  proportion  of  the  loss  which  was 
the  price  of  its  ransomj' 

Barber  v.  Brace,  3  Conn,  g  (1819), 
which  denied  the  ship  owners'  liability, 
is  not  in  conflict  with  the  earlier  case, 
as  it  was  brought  for  negligent  stow- 
ing, and  evidence  of  the  custom  and  of 
the  shipper's  assent  to  the  deck  stow- 
age was  held  to  disprove  the  negli- 
gence. 

In  Gillett  v.  Ellis,  n  III.  S79  (1850). 
the  same  result  was  reached,  the  court 
going  on  the  general  custom  of  lake 
steamers  to  carry  deck  loads,  and  so  in 
Harris  v.  Moody,  30  N.  Y.  266  (1864), 
which  disregarded  Smith  v.  Wright,  i 
Cai.  Rep.  (N.  Y.)  43  (1803),  (where  the 
usage  was  thought  hardly  well  estab- 
lished), and  Creery  v.  Hally,  14  Wend. 


(N.  Y.)  26  (1835),  (where  the  aecision 
turned  on  the  fact  that  a  clean  bill  of 
lading  was  given).  Merchants  &  Man. 
Ins.  Co.  V.  Shillito,  15  Ohio  St.  5159 
(1864);  Meaher  v.  Lufkin,  21  Tex.  rik-i 
(1858). 

In  the  United  States  courts  the  early 
cases  denied  contribution.,  Triplet  v. 
Van  Name,  2  Cranch  C.  C.  (U.  S.) 
332  (1822);  The  Rebecca,  Ware  (U.S.) 
*i88  (1831).  But  the  later  cases  grant 
it.  The  Paragon,  i  Ware  (U.  S.)  322 
(1836);  The  Prop.  Niagara,  21  How. 
(U.  S.)  at  17  (1858);  The  Neptune,  6 
Blatchf.  (U.  S.)  193  (1868);  The  Wm. 
Gillum,  2  Lowell  (U.  S.)  154  (1872); 
Wood  V.  Schooner  Sallie  C.  Morton 
(U.  S.),  2  N:  J.  Law  J.  301  (1879); 
The  Schooner  Mary  and  Eva,  6  Fed. 
Rep.  628  (1881);  The  Eurique,  7  Fed. 
Rep.  490  (1881);  The  Adele  Thackera, 
24  Fed.  Rep.  809  (1885);  Providence 
Washington  Ins.  Co.  v.  Bradley  Fertil- 
izer Co.,  33  Fed.  Rep.  685  (1888). 

The  Canadian  law  is  the  same. 
Granselle  v.  Ferrie,  6  Ohio  St.  454 
(1842);  Paterson  v.  Black,  5  U.  C. 
Rep.  481  (1848);  Gibb  v.  McDonnell,  7 
U.  C.  Rep.  356  (1850);  Cameron  v. 
Damville,  i  P.  &  B.  (N.  B.)  647  (187S); 
cf.  Stephens  v.  McDonnell,  Rob.  & 
Har.  Dig.  112'  (1843.) 

It  would  seem  that  the  American  and 
Canadian  courts  would  not  follow  the 
reasoning  of  the  English  court  of  ap- 
peals in  Burton  v.  English,  12  Q^B. 
Div.  218  (18S3)  as  to  the  exemption 
from  liability.  The  Eurique,  7  Fed 
Rep.  490  (1881);  Spooner  r;.  Western 
Ass.  Co.,  38  CL  B.  (U.  C.)  62  (1876); 
Steinhofff.  Royal  Canadian  Ins.  Co., 
42  Q^B.  (U.  C.)  307  (1877).  Cf.  also 
The  Merionethshire,  23  Mitch.  Mar. 
Reg.  1331  and  1328  (1878). 

Consent. — Where  the  cargo  is  stowed 
on  deck  with  the  consent  of  the  shipper, 
the  greater  number  of  dicta  held  that 
the  ship  owner  is  not  liable  for  a  loss 
by  jettison,  either  in  solido  or  for  con- 
tribution; but  the  present  law  in  the 
United  States  seems  to  hold  him  liable 
for  contribution;  but  not  in  England. 

The  early  law  and  practice  in  Eng- 
land was  that  the  ship  owner  was  not 
liable,,  the  shipper  being  held  to  take 
all  risk  by  consenting  to  the  stowing 
on  deck.  This  rested,  in  fact,  on  the 
ground  that  he  who  consented  to  deck 
stowage  could  not  hold  the  master  lia- 
ble for  negligence.  Major  v.  White,  7 
C.  &  P.  41  (1835);  Robinson  t».  Knights, 
L.  R.,  8  C.  P.  465  (1S73);  and  really  had 
nothing  to  do  with  the  liability  to  con- 
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tribute.  After  Gould  v.  Oliver,  5  Scott 
445  (1837),  held  the  ship  owner  liable 
"where  a  usage  existed,  the  practice  be- 
came general  to  hold  all  who  consented 
to  the  deck  load,  liable  to  contribution, 
and  to  exonerate  all  who  did  not,  the 
payment  being  called  "  general  contri- 
bution," and  not  "general  average." 
Lowndes,  Gen.  Av.  (4th  ed-)  55-  And 
the  liability  of  the  ship  owner  was  re- 
garded as  settled  by  Johnson  v.  Chap- 
man, 35  L.J.  (N.  S.)  C.  P.  23  (1865); 
19  C.  B.  (N.  S.)  563,  where,  in  an  ac- 
tion for  the  freight  of  a  cargo  of  lumber 
from  Quebec  to  London,  part  of  which 
was  by  consent  laden  on  deck,  the  de- 
fendant claimed  contribution  for  lum- 
ber jettisoned.  The  court,  per  Willes, 
J.,  held  him  entitled  to  the  contribution; 
and  WiLLES,  J.,  said,  at  p.  28,  or  583: 
"  Then  immediatel}'  3'ou  find  that  the 
deck  cargo  is  within  the  contemplation 
of  the  parties,  you  must  deal  with  it  as 
if  shipping  a  deck  cargo  was  lawful. 
When  you  have  established  that  it  is  a 
deck  cargo,  lawfully  there  by  the  con- 
tract of  the  parties,  it  becomes  subject 
to.  the  rule  of  general  average." 

But  in  Wright  v.  Marwood,  Gordon 
V.  Marwood,  7  Q^  B.  Div.  62  (1881), 
where  cattle  laden  on  deck  by  consent 
were  jettisoned  and  suit  was  brought 
for  a  general  average,  the  court  re- 
versed the  judgment  of  Brett,  M.  R., 
following  Johnson  v.  Chapman,  and 
held  that  in  the  absence  of  custom  the 
ship  owner  was  not  liable,  the  shipper, 
by  consenting  to  the  deck  load,  assum- 
ing the  risk. 

The '  decision  goes  largely  on  the 
ground  of  the  early  law  and  the  un- 
doubted fact  that  owners  of  cargo  un- 
der deck  are  not  liable  in  such  a  case; 
and  upon  the  nature  of  general  aver- 
age. Clearly  the  claim  is  not  a  proper 
general  average,  but  equally  clearl3',  it 
would  seem,  the  ship  Owner  should  be 
liable  to  some  extent. 

In  the  United  States  the  cases  are 
far  from  satisfactory.  Those  which  by 
their  decision  or  dicta  are  cited  in  sup- 
port of  the  English  view  relieving  the 
ship  owner  of  all  liability  are  Smith 
V.  Wright,  I  Cai.  (N.  Y.)  43  (1803); 
Hampton  v.  Brig  Thaddeus,  4  Martin 
(La.)  582  (1817);  Shackelford  t;.  Wil- 
cox, 9  La.  33  (1835);  The  Paragon,  i 
Ware  (U.  S.)  322  (1836;;  Doane  v. 
Keating,  12  Leigh  (Va.)  319  (1841); 
The  Peytonia,  2  Curt.  (U.  S.)  21  (1854); 
The  Wellington,  1  Biss.  (U.  S.)  279 
(1859);  The  Milwaukee  Belle,  2  Biss. 
(U.  S.)  197  (1869);  The  Delaware,  14 


Wall.  (U.  S.)  579  (1871);  The  Wm. 
Gillum,  2  Lowell  (U.  S.)  154  (1872); 
Wood  •iy.  Phcenix  Ins.  Co.,  71  Fed.  Rep. 
235  (1S80),  {semble). 

Smith  V.  Wright,  i  Cai.  (N.  Y.)  43 
(1803),  was  brought  by  a  shipper  to  re- 
cover the  value,  of  cotton  shipped  on 
deck  by  his  consent.  The  court  held 
that  he  was  not  entitled  to  recover,  and, 
going  upon  the  evidence  of  brokers,  un- 
derwriters, and  merchants,  that  no  claim 
for  contribution  existed  except  where 
the  deck  load  was  according  to  the 
usage. 

Hampton  t'.  Brig  Thaddeus,  followed 
Smith  V.  Wright,  and  refused  contribu- 
tion for  the  loss  of  copper  kettles  jetti- 
soned from  the  deck  where  they  had 
been  placed  by  the  plaintiff's  consent. 

Shackelford  v.  Wilcox  held  that  the 
ship  owner  was  entitled  to  full  freight, 
and  refused  a  claim  for  damages  for 
lading  on  deck.  There  was  no  jettison, 
and  only  a  dictum  in  regard  to  this 
question. 

Doane  v.  Keating,  12  Leigh  (Va.) 
319  (1841),  decided  squarely  against  the 
claim  for  contribution,  the  facts  show- 
ing a  deck  load  by  consent,  and  a  justi- 
fiable jettison, 

The  Pej'tonia  was  a  libel  for  non- 
delivery of  cargo  carried  on  deck  and 
jettisoned;  and  Curtis,  J.,  held  the 
inaster  liable  as  a  consent  to  such  stow- 
ing was  not  proved.  The  judge  stated 
that  the  loss  was  the  shipper's,  if  he 
consented,  but  this  was  obiter.  The 
liabilitv  was  for  bad  stowage. 

In  The  .Wellington,  1  Biss.  (U.  S.) 
279  (1C59).  on  a  libel  for  the  value  of 
195  barrels  of  apples  shipped  under  a 
clean  bill  of  lading  and  stowed  on  deck. 
Miller,  J  ,  refused  to  admit  evidence 
of  a  parol  agreement  to  the  deck  load- 
ing, but  said,  i  Biss.  (U.  S.)  280:  "It  iS' 
well  understood  that  when  goods  are 
stowed  ,  on  deck  "  with  the  consent  of 
the  owner,  no  loss  by  justifiable  jettison 
can  be  recovered  for,  unless  the  acci- 
dent, by  which  they  are  Ibst,  would 
have  been  equally  fatal  if  they  had  been 
under  deck."  For  this  he  cites  Law- 
rence V.  Minturn^  17  How.  (U.  S.)  100 
(1854),  and  The  Waldo,  Davies  (U.  S.) 
i6i  (1841).  But  in  Lawrence  ».  Min- 
turn,  17  How.  (U.  S.)  at  115,  Curtis,,. 
J.,  declared  that  "  [The  plaintiff's]  right' 
to  contribution  is  not  involved  in  this- 
case,"  and  nowhere  discusses  that  right. 
The  case  decides  simply  that  the  ship 
owner  is  not  liable  i'w  solido.  The- 
Waldo  was  not  a  case  of  jettison  or- 
average,  and,  so  far  as  it  goes,  is  op- 
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posed  to  the  statement  of  Miller,  J. 
The  case  of  The  Wellington  rests  on 
the  technical  rule  excluding  parol  evi- 
dence of  consent  where  a  clean  bill  of 
lading  has  been  given. 

The  Milwaukee  Belle,  2  Biss.  (U.  S.) 
197  (1869),  is  another  decision  by  Mil- 
ler, J.,  deciding  squarely,  the  plaintiif 
suing  for  contribution  for  the  loss  by 
jettison  of  pig  lead,  shipped  on  deck 
with  his  consent,  that  "  the  rule  is  also 
a  general  rule,  that  goods  laden  on  deck 
and  jettisoned  are  not  contributed  for, 
and  such  is  particularly  the  rule  when 
goods  are  laden  on  deck  by  consent  of 
the  shipper;"  and  it  was  said  that  the  ad- 
miralty courts  of  England  and  America 
"  have  almost  uniformly  treated  the 
owner  of  goods  on  deck  with  his  con- 
sent, as  not  having  a  claim  on  the  mas- 
ter, in  case  of  jettison,  although  bound 
to  contribute." 

The  decision  in  The  Delaware,  14 
Wall.  (U.  S.)  579  (1871),  rests  upon 
the  same  real  ground  as  that  of  The 
Wellington,  and  the  statement  of  Clif- 
ford, J.,  that  if  goods  are  carried  on 
deck  by  consent,  the  ship  owner  is  not 
liable  is  obiter. 

The  statements  in  The  Wm.  Gillum, 
2  Lowell  (U.  S.)  1874,  and  The  Para- 
gon, I  Ware  (U.  S.)  323  (1836),  are 
also  purely  obiter. 

The  case  of  Wood  v.  Phoenix  Ins. 
Co.  is  against  underwriters  who  knew 
of  the  deck  stowage  and  obviously  de- 
pends on  different  considerations  from 
those  against  the  ship  owner. 

That  the  ship  owner  is  liable  for  a 
contribution  is  decided  by  The  Watch- 
ful, I  Brown  Adm.  469  (1874),  which 
was  a  libel  for  general  average  for  loss 
of  a  deck  load  of  iron  from  Frankfort  to 
Detroit,  Mich.,  jettisoned  under  such 
circumstances  that  a  general  average 
loss  would  have  been  due  without  ques- 
tion but  for  the  fact  of  the  deck  loading. 
The  decision  by  Longyear,  J.,  cites  all 
the  cases  and  expressly  disapproves. 
The  Milwaukee  Belle,  2  Biss.  (U.  S.) 
197  (1869).  After  stating  the  general 
rule  and  its  exceptions,  he  sajfs,  p.  473: 
"In  all  these  cases,  it  is  said,  the  vessel 
is  not  liable  for  the  entire  loss,  because 
the  carrying  of  the  goods  on  dec!:  can- 
not be  attributed  as  a  fault,  but  if  liable 
at  all,  it  is  for  contribution  or  general 
average  merely.  .     .     Being  carried 

on  deck  was  undoubtedly  the  cause  of 
the  necessity  for  the  jettison;  at  least 
such  is  the  presumption,  and  being  so 
carried  was  no  less  a  fault  because  by 
consent  as  to  all  persons  interested  not 


parties  or  privies  to  the  agreement.  The 
vessel  and  her  owner  and  master  must, 
however,  be  held  to  be  bound  by  the 
agreement,  and  as  between  them,  and 
the  shipper  the  fault  must  be  held  to 
have  been  waived.  As  to  them,  there- 
fore, the  fact  of  the  one  being  carried 
on  deck,  instead  of  under  deck,  must  be 
held  to  be  out  of  the  question.  Any 
other  rule  would  make  the  shipper  run 
the  entire  risk  in  a  matter  in  regard  to 
which  the  benefits  are  mutual,  which 
would  be  unjust.  The  shipper  by  his 
coftsenf  waives  all  claim  to  entire  com- 
pensation in  case  of  the  jettison  of  the 
goods.  The  master,  by  taking  the 
goods  on  board  as  freight,  assumes  for 
the  vessel  all  the  ordinary  relations  be- 
tween ship  and  cargo,  among  which  is 
the  ordinary  liability  to  contribution  in 
case  of  loss  by  jettison.  The  only 
variation  from  the  general  rule  wrought 
by  the  agreement  of  the  shipper,  that  the 
goods  may  be  carried  on  deck,  is  that,  in 
case  of  loss  by  jettison,  the  vessel  shall 
not  be  liable  for  the  entire  loss,  a  varia- 
tion wholly  in  favor  of  the  owners." 

The  decision  here  reached  is  sup- 
ported bj'  dicta  in  the  latest  cases. 
The  Schooner  Mary  &  Eva,  6  Fed. 
Rep.  628  (1881);  The  Eurique,  7  Fed. 
Rep.  490  (1881);  The  Hettie  Ellis,  22 
Fed.  Rep.  350  (18S4). 

Canadian  Law. — The  Canadian  law 
holds  that  the  loss  falls  on  the  shipper. 
Johnston  v.  Crane,  <  Kerr  (N.  B.)  356 
(1841). 

Usage. — In  the  following  cases  a 
usage  was  proved  as  well  as  a  consent, 
and  the  decision  rests  on  the  usage. 
Dorsey  v.  Smith,  4  La.  211  (1832); 
Dodge  V.  Bartol,  5  Gr.  (Me.)  286 
(1827);  Meaker  w.  Lufkin,  21  Tex.  383 
(1858);  Granselle  v.  Ferrie,  6  O.  S. 
(Can.)  454  (1842);  Spooner  v.  Western 
Ass.  Co.,  38  Q^  B.  (M.  C.)  63  (1876). 

Owners  of  Under  Deck  Cargo — Usage. 
— As  against  the  owner  of  cargo  stowed 
under  the  deck  the  cases  are  not  in  full 
accord,  yet  they  seem  to  determine  that 
where  the  deck  lading  is  according  to 
custom  the  cargo  under  deck  must  con- 
tribute. 

Wood  V.  Phoenix  Ins.  Co.,  8  Fed. 
Rep.  27  (i88i),/f?'  McKennan,  J.: 
"As  a  general  rule  jettison  of  a  deck 
cargo  would  not  entitle  its  owners  to 
contribution  in  general  average  from 
the  cargo  stowed  below  deck.  But 
where,  in  pursuance  of  a  general  cus- 
tom of  the  trade  to  which  the  special 
kind  of  cargo  belongs,  the  vessels  en- 
gaged in  its  transportation  are  loaded 
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JEWEL— JEWELRY.— See  note  i. 


partly  on  deck  and  partlj  under  deck, 
and  tlie  deck  cargo  is  necessarily  sacri- 
ficed for  the  safety  of  the  rest,  the  gen- 
eral cargo  may  be  subjected  to  contri- 
bution to  pay  the  loss." 

Cameron  v.  Damville,  :  P.  &  B.  (N. 
B.)  647  (1878).  The  question  rose 
squarely  here  between  the  ship  owners 
and  the  under  deck  cargo,  and  Duff,  J., 
held,  at  p.  651 :  "It  is  unnecessary  to  en- 
quire how  far  third  parties  without 
notice  would  be  affected,  when  the  car- 
rj'ing  of  the  articles  on  deck  is  sanc- 
tioned only  by  the  agreement  of  the 
ship  owner  and  freighter.  In  this  case 
it  is  found  to  be  sanctioned  by  the  usage 
and  custom  of  the  trade;  and  all  per- 
sons engaged  in  the  trade  must  take 
notice  of  the  usage." 

In  full  accord  is  Harris  v.  Moody,  30 
N.  Y.  566  (1864),  where  a  lien  to  com- 
pel under  deck  cargo  to  contribute  was 
upheld;  and  the  decisions  in  the  follow- 
ing cases  seem  also  in  accord:  Brown  v. 
Cornwell,  i  Root  (Conn.)  60  (1773); 
Gillett  V.  Ellis,  11  111.  579  (1850). 

In  Milward  v.  Hibbert,  3  Q^B.  120 
(1842),  Lord  Denman,  C.  J.,  declared 
that  usage  would  affect  the  question  of 
liability,  whoever  were  the  parties,while 
the  owner's  consent  axAy  when  it  hap- 
pened to  arise  between  him  and  the 
ship  owner. 

The  following  cases,  however,  hold 
that  the  under  deck  cargo  is  not  liable. 
In  the  Providence  Washington  Ins. 
Co.  V.  Bradley  Fertilizer  Co.,  33  Fed. 
Rep.  685  (1S88),  the  issue  was  squarely 
presented,  and  Carpenter,  J.,  after 
finding  as  a  fact  that  it  was  a  custom  to 
carry  deck  loads  in  the  trade,  and  that 
the  under  deck  cargo  owners  knew  it, 
said:  "The  question,  then,  is  whether 
the  existence  of  this  custom  is  to  be 
held  to  impose  a  liability  to  contribute 
on  the  under  deck  cargo.  After  mature 
consideration  I  am  satisfied  that  it  can- 
not be  so  held.  I  see  no  consideration 
moving  to  the  shippers  of  the  under 
deck  cargo  which  could  furnish  an 
equitable  ground  for  the  imposition  of 
increased  liability  on  them.  When  a 
custom  exists  as  in  this  case  to  carry  " 
particular  kind  of  goods  on  deck  under 
particular  circumstances,  I  think  the 
shippers  of  under  deck  cargo  might  be 
so  far  affected  as  that  they  could  not 
maintain  any  claim  for  the  increased 
risk  resulting  from  such  shipment." 

Granselle  v.  Ferrie,  6  O.  S.  (Can.) 
454  (1842),  contains  a  statement  to  the 


same  effect,  but  refuses  to  decide  the 
point.  Gibb  v.  McDonnell,  7  U.  C. 
Rep.  (Can.)  356  (1850). 

Consent. — Where  the  deck  load  is 
carried  by  the  consent  of  its  owners 
and  so  by  special  agreement,  all  the 
cases  hold  that  the  owner  of  under  deck 
cargo  is  not  affected  and  is  not  liable. 
Wright  V.  Marwood,  Gordon  v.  Mar- 
wood,  7  Q_  B.  62  (iSSi);  Lenox  v. 
United  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.) 
178  (1802);  Doane  v.  Keating,  i2Leigh 
(Va.)  391  (1841);  Gibb  t;.  McDonnell, 
7U.  C.  Rep..  (Can.)  356(1850). 

The  usage  to  carry  the  deck  load 
must  be  well  established  and  not  too 
recent.  The  Eurique,  7  Fed.  Rep.  490 
(1881);  Smith  V.  Wright,  i  Cai.  (N. 
Y.)  43  (1803);  fer  Clifford,  J.,  in 
the  Propeller  Niagara,  21  How.  (U.  S.) 
17  (1858). 

The  codes  of  California  and  of 
Dakota  provide  that  the  owner  of 
things  stowed  on  deck,  in  case  of  their 
jettison,  is  entitled  to  the  benefit  of  a 
general ,  average  contribution  only  in 
case  it  is  usual  to  stow  such  things  on 
deck  upon  such  a  voyage.  Stim.  Am. 
St.,  ij  4345;  Cal.  Civil  Code,  §  2154; 
Dak.  Civil  Code,  ^  1251. 

Authorities. — There  is  no  work  on 
Jettison.  It  is  generally  treated  under 
General  Average,  and  the  text  books 
on  that  subject  may  be  referred  to. 
Lowndes,  The  Law  of  General  Aver- 
age (4th  ed.);  Gourlie,  General  Aver-i 
age,  and  Hopkins,  Law  of  Average 
(4tii  ed.),  deal  best  with  it.  There  is  a 
good  collection  of  cases  in  Pritchard's 
Admiralty  Digest  (3rd  ed),  vol  i,  pp. 
67  et  seq. 

1.  A  watch  and  chain  are  not  jewels 
within  a  statute  relieving  hotel  keepers 
from  liability  for  loss  of  "money,  jewels 
or  ornaments"  of  guests  when  they 
have  provided  a  safe  for  the  deposit  of 
such.  "All  that  which  is  useful  or 
necessary  to  the  comfort  or  conveni- 
ence of  the  guest,  that  which  is  usually 
carried  and  worn  as  part  of  the  Ordi- 
nary apparel  and  outfit,  or  is  ordinarily 
used,  and  is  convenient  for  use  b^'  trav- 
ellers as  well  in  as  out  of  their  rooms, 
is  left,  as  before  the  statute,  at  the  risk 
of  the  inn  keeper.  The  words  of  the 
statute  must  be  taken  in  their  ordinary 
sense,  in  the  absence  of  any  indication 
that  they  were  used  either  in  a  techni- 
cal sense  or  in  a  sense  other  than  that 
in  which  they  are  popularly  used.  A 
watch  is  neither  a  jewel  or  ornament. 
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as  these  words  are  used  and  understood 
either  in  common  parlance  or  by  lexi- 
cographers. It  is  not  used  or  carried 
as  a  jewel  or  ornament,  but  as  a  time- 
piece, or  chronometer,  an  article  of 
ordinary  wear  by  most  travellers  of 
every  class,  and  of  daily  and  hourly 
use  by  all.  It  is  as  useful  and  neces- 
sary to  the  guest  in  his  room  as  out  of 
it,  in  the  night  as  in  the  daytime.  It  is 
•carried  for  use  and  convenience,  and 
not  for  ornament.  But  it  is  enough 
that  it  is  neither  a  jewel  or  ornament  in 
any  sense  in  which  these  words  have 
ever  been  used."  Ramaley  v.  Leland, 
43  N.  Y.  539;  s.  c,  6  Robt.  (N.  Y.)  358. 
The  same  was  held  in  Bernstein,  v. 
Sweeny,  33  N.  Y.  Super.  Ct.  271, 
where  Webster's  definition  of  jetuel, 
"an  ornament  of  dress  in  which  the 
precious  stones  form  a  principal  part," 
was  quoted  with  approval.  So  it  was 
said  in  Gile  v.  Libby,  36  Barb.  (N.  Y.) 
70,  "the  watch  and  pen  and  pencil  case 
are  certainly  valuables,  and  perhaps 
might  be  called  jewels,  but  I  think 
should  be  considered  a  part  of  the 
traveller's  personal  clothing  or  apparel. 
The  legislature  certainly  did  not  expect 
the  traveller,  after  retiring,  to  send  down 
his  ordinary  clothing  or  apparel  to  be 
deposited  in  the  safe."  See  generally 
on  this  statute  Hyatt  v.  Taylor,  42  N. 
Y.  258.  Under  a  statute  of  similar 
purport,  but  whose  language  was 
"money,  jewelry  and  articles  of  gold 
and  silver  manufacture,"  a  gold  watch 
was  held  to  be  included  as  an  article  ot 
gold  manufacture.  Stewart  i'.  Parsons, 
24  Wis.  241. 

As  to  the  distinction  between  a  jew- 
eler and  a  watchmaker,  see  Howard  v. 
Williams,  2  Pick.  (Mass.)  80. 

Plain  gold  earrings  and  knobs  with- 
out precious  stones  are  jewelry  within 
the  meaning  of  an  act  prohibiting  the 
peddling  of  the  same.  ^'Jetuelry  is  not 
found  in  any  English  dictionary,  and  is 
probably  an  Americanism.  It  is  de- 
fined in  Webster  to  be  jewels  in  gen- 
eral. He  defines  a  jewel  to  be  'an 
ornament  worn  by  ladies,'  'a  pendant 
in  the  ear.'  It  is  manifest,  however, 
that  these  are  put  by  way  of  instances, 
and  not  intended  as  strict  definitions. 
.  On  the  best  consideration  we 
have  been  able  to  give  the  subject,  we 
are  satisfied  that  the  legislature,  in  the 
use  of  the  word  'jewel,'  intended  to 
employ  it  as  a  generic    term,  of   the 


largest  import,  including  all  articles 
under  the  genus."  Com.  v.  Stephens, 
14  Pick.  (Mass.)  370, 

In  discussing  the  use  of  the  term  in 
the  custom  laws,  Lacombe,  J.,  says: 
"The  word  'jewelry'  is  generally  used 
as  including  articles  of  personal  adorn- 
ment, and  the  word  further  imports 
that  the  articles  are  of  value  in  the 
community  where  they  are  used.  A 
belt  of  cowry  shells,  a  necklace  of 
bears'  claws,  a  headornament  of  sharks' 
teeth,  though  possessing  no  value  in 
themselves,  are  esteemed  valuable  in 
the  communities  where  they  are  worn; 
and  we  therefore  constantly  find  them 
referred  to  in  books  written  in  the  Eng- 
lish language — books  of  travel,  stand- 
ard works,  encyclopedias,  and  scientific 
dissertations  upon  sociology — we  find 
those  articles  described  in  those  books 
as  'jewelry,'  The  articles  of  value 
used  for  personal  adornment  in  our 
civilization,  are,  and  for  centuries  have 
been,  the  precious  metals — gold  and 
silver,  to  which,  I  think,  platina  is  now 
generally  added — and  what  are  known 
as  the  precious  stones — the  diamond, 
sapphire,  rubj',  etc.  Articles  manu- 
factured from  these  for  the  purpose  of 
personal  adornment  are  known,  as  the 
witnesses  on  the  stand  told  you,  as 
articles  of  jewelry,  and  such  testi- 
mony is  accordant  with  your  own 
knowledge  as  to  what  is  the  ordinary 
use  of  the  term  'jewelry.' 

"We  have  found,  however,  that  be- 
sides jewelry,  there  is  such  a  thing  as 
imitation  jewelry.  Jewelrv  is  of  course 
an  expensive  article,  and  as  many  peo- 
ple desire  to  wear  ornaments  without 
being  able  to  pay  the  price  required  for 
real  jewelry,  the  manufacture  and  use 
of  imitation  jewelry  have  come  into 
existence.  Now,  what  is  an  imitation 
piece  of  jewelry?  It  need  not  neces- 
sarily be  a  counterfeit — that  is,  it  need 
not  be  an  exact  simulation  of  a  partic- 
ular article,  which  it  is  intended  to  take 
the  place  of.  If,  by  a  pleasing  com- 
bination of  appropriate  materials,  by 
an  attractive  arrangement  of  parts,  an 
article  is  produced  bearing  a  general 
resemblance  to  real  jewelry  ornaments, 
aud  suitable  for  similar  uses,  it  may 
fairly  be  called  imitation  jewelry." 
Robbins  v.  Robertson,  33  Fed.  Rep.  709; 
s.  c,  37  Alb.  L.J.  328. 

1.  Bouv.  Law  Diet;  Dixon  v.  Cory, 
Penn.  (N.J.)  1043. 
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Syropsis.- 


JOBBER. — A  merchant  who  purchases  goods  from  importers 
and  sells  to  retailers. ^ 

JOCKEY.— See  note  2. 

JOINDEB — (See  ACTIONS  ;  DECLARATION ;  EQUITY  Plead- 
ings; Executors  and  Administrators;  Husband  and 
Wife  ;   Parties  to  Actions  ;  Pleading,  and   the  respective 

actions;    ASSUMPSIT;    ACCOUNT;     CASE;     COVENANT;    DEBT;, 

Detinue;   Ejectment;   Replevin;  Trespass;  Trover  and 
Waste). 


I.  Defined,  986. 
II.  Joinder   of   Causes   of  Action  in 
Same  Right,  987. 

1.  Same      Cause     in     Different 

Counts^  987. 

(a)   At  Common  Law.  987. 

{,b)   Statutory    and    Code 

Modifications.  988, 

2.  Different    Cau.'ies   of  Action 

at  Common  Lavj.  990. 
(ff)    Joinder     in     Personal 
Actions.^  990.  [990- 

(1)  General  Principles. 

(2)  When  andWhcn Not 
Permissible^  991. 

{b)   Joitider   in    Mixed  and 
Real  A  ctions^  996 

3.  Joinder  of  Different   Causes 

of  Action  as  Affected  by 
Statutory  Changes  in  Forms 
of  Action^  996. 

4.  Joinder  of  Different  Causes 

of  Action  Under  the  Codes, 

1000. 

(a)  Provisions  of  the  Codes, 

1000. 
{b)    Causes  of  Action  in  the 

Same  Class,  1004. 


(i)    Contracts,  1004. 

(2)  Recovery  of  Real  Prof - 
erty:  Mesne  Profits; 
Damages;  Partition; 
Taxes;  Eminent  Do- 
main.  1005. 

(3)  Recovery  of  Personal 
Property.  D a  m  ages. 
Injuries,   Trusts.  1008. 

(4)  Same     Transaction,    or 

Transactions  Con- 
nected -with  the  Same 
Subject  of  Actions, 
1009. 

(5)  Foreclosure  of  L  i  e  n  s 
and  Personal  J  u  dg- 
nient.  loio. 

(c)    Cause   of  Action  By  and 

Against  Different  Parties, 

1014. 
{d)  Actions  Ex  Contractu  and 

Ex  Delicto,  1015c. 
(e)   Actions    at    Law    and    in 

Equity,  loit^d. 
{f)  Separate     Statement, 

Cause  of  Action  Defined, 

1015//. 
5.  Joinder  in    Aition    on    Bonds 


I.  Joinder  Defined. — For  the  purposes  of  this  article  the  sub- 
ject of  joinder  is  restricted  to  actions  and  pleas  at  law,  and  con- 
cerns only  the  power  of  the  plaintiff  to  unite  in  his  declaration 
or  complaint,  several   separate   counts  and  causes  of  action,  and 


1.  Webster  quoted  in  Stewart  v. 
Winters,  4  Sandf.  Ch.  (N.  Y.)  587. 
In  this  case  there  being  a  provision  in 
the  lease  that  the  premises  should  be 
occupied  for  a  regular  dry  goods  busi- 
ness, and  for  no  other,  the  lessee  was 
enjoined  from  conducting  therein  the 
business  of  an  auctioneer.  ,An  auction- 
eer does  not  purchase  at  all;  he  sells  on 
commission. 

In  Mollett  V.  Robinson,  L.  R.,  7  C. 
P.  104,  Blackburn,  J.,  defines  a  job- 
ber as  one  who  buys  at  a  fraction  below 
the  market  price  and  sells  at  a  fraction 
above  that  price. 


lie  is  defined  in  the  law  dictionaries 
(Bouv.  Repalje  &  L.)  to  be  one  whO' 
buys  and  sells  articles  for  others, 
which  is  inconsistent  with  the  cases 
cited. 

2.  Where  one  of  the  conditions  of  a 
race  was  that  the  riders  should  be 
"gentlemen,  farmers  or  tradesmen, 
never  having  ridden  as  regular  jockeys 
or  paid  riders,  one  who  had  been  in  the 
habit  of  riding  in  races,  but  had  never 
been  paid  for  so  doing,  though  he  had 
received  his  expenses,  is  not  a  regular 
jockey  or  paid  rider,  which  evidently 
means  one  who  follows  the  business  of 
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JOINDER. 


in  the  Same  Bight. 


and  Rcc-o<^7tizavces,  1015X'. 
6.  Joinder    nf     Statutory      and 
Common  Law  Actions,  1015/. 
in.  Joinder  of  Actions    in  Different 
Rights,  ioi5/«. 

1.  Actions    B\     Executors      or 

Administrators,   loi 5?k, 

2.  Actions    Against     Executors 

or  Administrators,  1015/, 

3.  Actions  By  and  Against  Hus- 

band and  Wife,  1015.7. 
'      4.  Actions  By  and  Against  Part- 
ners,    Guardians,     Assign- 
ees, etc.,  1015H. 
5.  Effect    of     Code    Provisions 


Upon  Joinder  of  Actions  in 
Different  Rights,  loij*. 
IV.  Joinder.'When  Permitted— When 
Compulsory— Consolidation  of 
Action,     10151/. 

V.  Remedy  for  Misjoinder,  IOI5^^ 

1.  At  Common  Law,  ioi5«^ 

2.  Under  the  Codes,  10152*. 

VI.  Joinder  of   Causes  of  Action  in 

Louisiana,  10152*. 
VII.  Joinder  of  Plea,  10150'. 
VIII.  Joinder  in  Demurrer  and  in  Is- 
sue, 10152-'^. 
IX.  Joinder  of  Counties,  10152". 


the  power  of  the  defendant  to  unite  in  his  plea  or  answer  several 
distinct  pleas  and  defences.*  Joinder  by  the  plaintifif  may  be  of 
counts  or  causes  of  action  in  the  same  or  in  different  rights. 

II.  JoiNDEE  or  Cavses  of  Action  in  the  Same  Eight — 1.  Same 
Cause  in  Different  Counts— («)  At  Common  Law. — At  common  law 
a  plaintiff  in  personal  actions  was  allowed  to  set  forth  a  single 
cause  of  action  in  as  many  different  counts  as  he  desired,^  pro- 
vided that  there  was  a  substantial  variation  between  the  counts.* 
Each  count  was  required  to  disclose  a  distinct   right  of  action 


a  jockey  for  a  livelihood,     '^almsley  v. 
Mathews,  3  M.  &  G.  133. 

1.  For  joinder  in  equity  pleadings, 
see  Equity  Pleadings,  vol.  6,  p.  758; 
subtitle,  IV.  A,  3  b.  Multifarious- 
ness. For  joinder  of  counts  in  an  in- 
dictment, see  Indictment,  vol.  10,  p. 
599;  subtitle,  VIII,  16.'  For  joinder  of 
parties,  see  Parties,  to  Actions. 
See    also  the  titles  above    referred    to. 

2.  Joinder  of  Counts  Stating  '  Same 
Cause  of  Action  at  Common  Law — In 
England,  before  the  pleading  rules,  Hil. 
T.  4  W.  IV.  1.  V.  5  (1833-4),  a  decla- 
ration might  consist  of  numerous  counts, 
and  the  jury  rnight  assess  entire  or  dis- 
tinct damages  on  all  the  counts;  and  it 
was  usual,  particularly  in  assumpsit 
and  in  actions  on  the  case,  to  set  forth 
the  plaintift's  cause  of  action  in  various 
shapes  in  different  counts,  so  that  if  he 
failed  in  the  proof  of  one  count  he 
might  succeed  on  another.  Chitty's 
Pleadings  (i6th  ed.).  p.  *424;  3  Black. 
Com.  *295;  Gould's  Pleadings  (5th  ed.), 
p.  159,  §  5,  and  p.  513;  Stephens  on 
Pleading  "(9th  Am.  ed.)  App.,  note  4; 
Onslow  V.  Home,  3  Wils.  t'j'],  185; 
King  V.  Archbishop  of  York,  i  Ad.  & 
Ell.  394  (28  E.G.  L.);  Steuben  Co.  Bank 
1'.  Stephens,  14  Wend.  (N.  Y.) 
243;  Near  w.  Lewis,  2  Bay  (S.  Car.) 
204. 


The  plaintiff  may,  also,  for  the  same 
cause  or  right  of  action,  insert  different 
counts,  setting  forth  the  cause  or  right 
of  action  in  various  shapes.  Shepherd 
V.  Staten,  5  I-Ieisk.  (Tenn.)  79. 

Where  in  trespass  for  breaking  the 
plaintiff's  close  and  carrying  away  his 
chattels,  the  declaration  does  not  con- 
tain account  for  only  taking  the  chat- 
tels, the  plaintiff  cannot  recover  for 
taking  them  unless  he  proves  a  breach 
of  the  close.  Ropps  v.  Barker,  4  Pick. 
(Mass.)  239. 

3.  Variations  In  Counts  Stating  Same 
Cause  of  Action. — The  variations  be- 
tween these  counts  must  be  substantial, 
otherwise  they  might  be  stricken  out. 
Chitty's  Plead.  (1,6th  ed.),  p.  *424; 
Gould's '  Plead.  (5th  ed.),  p.  159,  160; 
3  Black.  Com.  (Shars.)  *295.  note  5; 
Tidd's  Practice  (3rd  Am.  ed.),  *6i'S; 
Meeke  v.  Oxlade,  i  New  Rep.  (Bos.  & 
Pull.)  28^;  People  V.  New  York  C.  P., 
19  Wend.  (N.  Y.)  113.  But  where  there 
is  a  material  difference  between  the 
counts,  the  courts  will  not  determine 
upon  affidavits  whether  they  are  well 
founded  in  point  of  fact,  for  if  not,  the 
plaintiff  will  be  sufficiently  punished  by 
being  deprived  of  costs,  on  such  of  the 
counts  as  are  found  for  the  defend- 
ant. Tidd's  Practice  (3rd  Am.  ed.)' 
*6i6. 
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though  it  was  sufficient  to  state  matters  of  inducement   in  the 
first  count  and  refer  to  them  in  the  subsequent  counts. ^ 

{b)  Statutory  AND  Code  Modifications. — The  abuse  of  the 
right  exercised  by  the  plaintiff  at  common  law  of  joining  different 
counts  setting  forth  the  same  cause  of  action,  led  in  England,  to  the 
adoption  in  1833-4  of  the  Hilary  Rules,  which  prohibited  such 
joinders,  unless  a  distinct  subject  matter  of  complaint  is  intended 
to  be  established  in  respect  of  each,*  while  the  code  adopted  in 
England  in  1873  requires  that  each  paragraph  shall  as  nearly  as' 
may  be  contain  a  separate  allegation.*     In  the  United  States,  the 


1.  Form  of  Counts  Stating  Same  Cause 
of  Action  at  Common  Law. — "  In  fram- 
ing a  second  or  subsequent  count  for  the 
same  cause  of  action,  care  was,  and  still 
is,  essential  to  avoid  any  unnecessary 
repetition  of  the  same  matter,  and  by 
an  inducement  in  the  first  count,  apply- 
ing any  matter  to  the  following  counts 
and  by  referring  concisely  in  the  sub- 
sequent counts  to  such  inducement, 
much  unnecessary  prolixity  may  be 
avoided."  Chitty's  Pleadings  (i6thed.), 
*428;  Gould's  Pleadings  (5th  ed.),  p. 
158.  §3  and  p.  513. 

If  the  prior  counts  in  a  declaration  in 
assumpsit  set  out  a  consideration,  and 
the  last  count  refers  to  them,  and  is 
founded  on  the  consideration  specified 
in  them,  it  incorporates  so  much  thereof 
in  the  last  count  as  to  render  it  valid. 
Dent  V.  Scott,  3  Har.  &  J.  (Md.)  28. 

In  declaring  upon  a  contract,  which 
is  sufficiently  stated  in  the  first  count, 
it  need  not  be  repeated  in  the  sub- 
sequent counts  of  the  same  declaration, 
but  it  is  enough  to  declare  that  it  is  the 
saihe  as  is  set  forth  in  the  first  count. 
Griswold  v.  Nat.  Ins.  Co.,  3  Cow.  (N. 
Y.)  96. 

In  an  action  of  slander,  it  is  unneces- 
sary to  preface  each  count  with  all  the 
inducements  and  allegations  contained 
in  the  first;  a  reference  in  the  second 
count  to  the  allegations  in  the  first  is 
sufficient.  Chitty's  Pleadings,  supra\ 
Loomis  V.  Swick,  3  Wend.  (N.  Y.)  205; 
Nestle  V.  Van  Slyck,  2  Hill  (N.  Y.) 
282. 

"  In  order  to  avoid  any  objection  on 
the  ground  of  duplicity,  it  is  advisable 
to  insert  in  the  second  count  for  the 
same  cause  of  action  the  word  '  other ' 
goods,"  etc.  Chitty's  Pleadings  (i6th 
ed.)  *429;  Gould's  Pleadings  (5th  ed.), 
p.  513.  But  the  second  count  in  a  writ 
need  not  allege  that  it  is  for  a  cause  of 
action  other  than  that  of  the  first  count. 
Ware  v.  Webb,  32  Me.  41. 

2.  Same  Cause  in  Different  Counts — 


Hilary  Rules. — The  right  to  state  the 
same  cause  of  action  in  diflferent  counts 
was  so  abused  and  produced  such  re- 
dundancy in  pleading,  and  the  necessity 
for  permitting  such  duplicity  having 
been  removed  by  the  statute  3  &  4 
Wm.  IV,  ch.  42,  §  23,  giving  the  judge 
power  to  amend  pending  the  trial  of  an 
action  in  almost  every  case  of  variance, 
not  prejudicing  the  opponent  on  the 
trial  of  the  merits,  the  rules  adopted  at 
Hilary  Term,  4  Wm.  4,  Reg.  5  (1833-4), 
after  reciting  that  consequence,  then 
provided  that  "  Several  counts  shall 
not  be  allowed,  unless  a  distinct  subject 
matter  of  complaint  is  intended  to  be 
established  in  respect  of  each.  .  .  . 
Therefore  counts  foiinded  on  one  and 
the  same  principal  matter  of  complaint, 
but  varied  in  statement,  description  or 
circumstances  only,  are  not  to  be 
allowed."  Then  follows  a  number  of 
examples  in  which  it  is  expressly  stated 
that  several  counts  would  not  be  al- 
lowed, viz:  contract  alleged  to  be  with 
and  without  a  condition;  nondelivery 
of  bill  in  payment  and  price  of  goods 
sold;  not  accepting  and  paying  for 
goods  sold;  bills  and  notes,  and  the  con- 
sideration therefor;  policj'  of  insurance; 
on  policy  and  common  counts  to  re- 
cover •  premium  paid;  charter  par*y; 
demise  and  use  and  occupation;  mis- 
feasance; nonfeasance;  trespass;  in- 
debitatus, assumpsit  and  account  stated. 
But  it  was  expressly  provided  that 
•'The  rule  which  forbids  the  use  of 
several  counts  is  not  to  be  considered  as 
precluding  the  plaintiff  from  alleging 
more  breaches  than  one  of  the  same 
contract  in  the  same  count."  See  these 
rules  given  at  length  in  Chitty's  Plead- 
ings (i6th  ed.),  *430;  Stephens  on 
Pleading  (9th  Am.  ed.),  App.,  note 
(57),  p.  Ixxvii. 

3.  English  Code. — The  English  pro- 
cedure act  of  1873  (38  &  39  Vict.,  ch. 
77),  order  XIX,  §  4,  provides  that 
"  Every  pleading  shall  contain,  as  con- 
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codes  have  been  construed,  except  in  Indiana  and  Iowa,  to  pro- 
hibit setting  forth  the  same  cause  of  action  in  diiTerent  counts,^ 
except  where  that  would  harass  and  affect  injuriously  the  rights  of 
the  plaintiff.*  When  such  counts  are  erroneously  joined,  the 
remedy  is  by  a  motion  to  elect  and  strike  out,  not  by  demurrer.* 
In  some  other  States  not  practicing  under  code  rules,  there  are, 
nevertheless,  statutory  provisions  which  seem  applicable  to  this- 
question.* 


cisely  as  may  be,  a  statement  of  the 
material  fa<;ts  on  which  the  partj'  plead- 
ing relies;  .  such  statement 
being  divided  into  paragraphs, 
and  each  paragraph  containing,  as  nearly 
as  may  be,  a  s'eparate  allegation."  L.  R., 
10  Stat.  796. 

1.  Same  Causes  of  Action  Stated  Dif- 
ferently under  the  United  States  Codes. 
— '"Since  the  codes  require  the  facts  to 
be  averred  as  they  actually  took  place 
it  does  not  in  general  permit  a  single 
cause  of  action  to  be  set  forth  in  two 
or  more  different  forms  or  counts." 
Pomeroy's  Remedial  Rights  and  Rem- 
edies (2nd  ed.)  640,  ij  576.  Bliss  on 
Code  Pleading  (2nd  ed.)  197,  §  iig. 
Nevada  Co.  &  S.  Canal  Co.  v.  Kidd, 
37  Cal.  282;  People  v.  Slocum,  i  Idaho 
62;  Stockbridge  Iron  Co.  v.  Mellen,  1; 
How.  Pr.  (N.  Y.)  439;  Sipperly  v. 
Troy  &  Boston  R.  Co.,  9  How.  Pr.  (N. 
Y.)"83;  Churchill  v.  Churchill,  9  How. 
Pr.  (N.  Y.)  552;  Lackey  v.  Vanderbilt, 
10  How.  Pr.  (N.  Y.)  155;  Dunning  v. 
Thomas,    11     How.    Pr.    (N.    Y.)    2S1; 

'  Dickens  v.  N.  Y.  Central  R.  Co.,  !3 
How.  Pr.  iN.  Y.)  228;  Ford  v.  Mattice, 
14  How.  Pr.  (N.  Y.)  91;  WhittieriK. 
Bates,  2  Abb.  Prac.  (N.  Y.;  477;  Nash 
V.  McCauley,9  Abb.  Prac.  (N.  Y.)  159;' 
Pickering  v.  Miss,  Val.  Nat.  Tel.  Co., 
47  Mo.  457;  Sturges  v.  Burton,  8  Ohio 
St.  i\^\  Ferguson  v.  Gilbert,  16  Ohio 
St.  88;  Muzzy  v.  Ledlie,  23  Wis.  445. 

In  Indiana,  as  the  plaintiff  is  not  re- 
quired to  swear  to  his  complaint,  he 
may  state  one  cause  of  action  in  differ- 
ent forms.  Snyder  -u.  Snyder,  25  Ind. 
399;  Stearns  v.  Dubois,  55  Ind.  257. 

And  in  loiva,  the  common  law  rule 
allowing  the  same  cause  to  be  pleaded 
in  different  forms  applies.  Pearson  -v. 
Milwaukee  &  St.  Paul  R.,  45  Iowa  497; 
VanBrunt  v.  Mathers,  48  Iowa  503. 

2.  United  States  Codes  Exception. — 
"Under  peculiar  circumstances,  how- 
ever, when  the  exact  nature  of  the 
plaintiff's  right  and  of  the  defendant's 
liability  depends  upon  facts  in  the  sole, 
possession  of  the  defendant  and  which 
will  not  be  developed  until  the  trial,  the 


plaintiff  may  set  forth  the  same  single 
cause  of  action  in  varied  counts  and 
with  differing  averments  so  as  to  meet 
the  possible  proofs  which  will  for  the 
first  time  fully  appear  on  the  trial." 
Pomeroy's  Remedial  Rights  and  Rem- 
edies (2nd  ed.)  640,  §  576;  Whitney  v. 
Chicago  &  N.  W.  R.  Co.,  27  Wis.  327.. 
Compare  Brinkman  t'.  Hunter,  73  Mo. 
173;  Williams  -'.  Lowe,  4  Neb.  3S2; 
Jones  V.  Palmer,  t  Abb.  Prac.  (N.  Y.) 
442;  Smith  V.  Douglass,  15  Abb.  Prac. 
(N.  Y.)  266;  Meade  v.  Mali,  15  How.. 
Pr.  (N.  Y.)  347;  Birdseye  v  Smith,. 
32  Barb.  (N.  Y.)  217;  Longprey  v. 
Yates,  31  Hun  (N.  Y.)  433;  Velie  v. 
N.  C.  Ins.  Co.,  65  How.  Pr,  (N.  Y.)  i; 
Supervisors  of  La  Pointe  v.  O'Malley, 
46  Wis.  35. 

3.  Remedy  for  Such  Misjoinder. — The 
misjoinder  must  be  made  to  appear  by 
affidavit,  and  the  remedy  is  by  motion 
to  elect  and  not  by  demurrer.  M.  H. 
etc.  Co.  V.  Maupin,  79  Ky.  loi;  Hawley 
V.  Wilkinson,  18  Minn.  525;  Hause  v. 
Hause,  29  Minn.  252;  Farmers'  Bank  v. 
Bayliss,  41  Mo.  274;  Strange  v.  Man- 
ning, 99  N.  Car  165;  s.  i;.,  5  S.  E.  Rep.. 
900;  Hillman  v.  Hillman,  14  How. 
Prac.  (N.  Y.)  456;  Fern  v.  Vanderbilt, 
13  Abb.  Prac.  (N.  Y.)72;  Sturges t>.  Bur- 
ton, 8  Ohio  St.  215;  Muzzy  v.  Ledlie, 
23  Wis.  445;  Brown  -v.  Carbonate  Bank, 
34  Fed.  Rep.  (U.  S.  C.  C.  Col.)  776. 

4,  Statutory  Kegulations  in  Other 
States, — In  Pennsylvania  and  Missis- 
sippi, where  the  practice  is  not  under 
code  regulations,  there  are  statutes 
providing  that  the  plaintiff's  declara- 
tion or  complaint  shall  consist  of  "a 
concise  statement  of  his  demand,"  or 
"a  statement  of  facts  constituting 
the  cause  of  action  in  ordinary  and 
concise  language  without  repetition." 
See  Rev.  Code  Mississippi  1880,  f)  1536. 
Laws  of  Pennsj'lvania  1887,  p.  271. 
These  provisions  would  seem  to  for- 
bid a  statement  of  the  same  cause  of 
action  in  different  forms. 

In  Massachusetts,  it  is  provided  that 
"one  count  only  need  be  inserted 
for  each  cause  of  action,  but  any  num- 
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2.  Joinder  of  Different  Causes  of  Action — {a)  ADMISSIBILITY  OF  IN 
Personal  Actions  at  Common  Law — (i)  General  Principle. — 
While  the  right  of  a  plaintiff  to  join  different  causes  of  action  in 
one  declaration  at  common  law  in  certain  cases  has  long  been  rec- 
ognized, the  rule  governing  such  joinder  has  been  variously 
stated  at  various  times. ^     The  latest  authorities  state  the  rule  to 


ber  of  breaches  maj'  be  assigned  in  each 
count,  and  where  the  nature  of  the  case 
requires  it,  breaches  may  be  assigned 
in  the  alternative.  Pub.  Stat.  1882,  p. 
964-5,  §  2,  par.  4.  This  does  not  pre- 
vent a  statement  of  the  same  cause  in 
different  forms.  Lovett  v.  Salem  & 
South  D.  R.  Co.,  9  Allen  (Mass.)  557; 
Downs  w.  Hawley,  112  Mass.  237. 

In  Tennessee,  "the  declaration  shall 
state  the  plaintiff 's  cause  of  action.  It 
may  contain  several  statements  or 
counts."     Code  1884,  p.  675,  §  3606. 

1.  Joinder  of  Different  Causes  of 
Action  at  Common  Law  —  History  of 
Principle. — Perhaps  the  earliest  at- 
tempt to  la}'  down  a  rule  regulating 
joinder  of  actions  is  to  be  found  in  34-35 
Charles  II  (1683),  where  an  action  had 
been  brought  in  which  plaintiff  declared 
first  on  a  contract  to  deliver  merchant- 
able goods  and  a  breach,  and  second  in  a 
sale  of  goods  with  a  warranty  as  to 
merchantable  quality  and  a  delivery 
of  unmerchantable  goods.  Defendant 
demurred.  The  court  allowed  the 
joinder,  basing  the  rule  upon  the  dif- 
ferent process  required  in  bringing  the 
suit.  The  court  said:  "Causes  upon 
contract  which  are  in  the  right  and 
causes  upon  a  tort  cannot  be  joined,  for 
they  do  not  only  require  several  pleas, 
but  there  is  several  process,  the  one 
summons,  attachment,  etc.,  the  other 
attachment,  etc."  Denison  v.  Ralph- 
son,  I  Vent.  365.  See  Gilbert's  History 
of  the  Common  Pleas,  p.  6. 

In  1749  Lee,  C.  J.,  said:  "The  true 
way  to  judge  of  this  matter  is  this,  that 
whenever  the  same  process  s.wA  judg- 
ment are  in  two  counts,  they  may  be 
joined;  otherwise  they  cannot."  Duke 
of  Bedford  v.  Alcock,  i  Wils.  24S,  252. 

WiLMOT,  C.  J.,  in  1766  laid  down 
the  rule  as  follows:  "The  true  test  to 
Xxy  whether  two  counts  can  be  joined 
in  the  same  declaration  is  to  consider 
and  see  whether  there  be  the  same 
judgment  in  both,  and  not  whether 
they  require  the  same  plea,  and  where- 
ever  there  is  the  same  judgment  in  both 
I  think  they  may  well  be  joined." 
Dickon  v.  Clifton,  2  Wils.  319,  331. 

This  rule  was  held  to  be  too  large 
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and  not  universally  true,  though  a  good 
rule  among  others  to  determine  the 
question  in  Mast  v.  Goodson,  3  Wils. 
348,  354  (1772). 

In  1786  BuLLER,  J.,  criticised  this  as 
follows:  "Perhaps  the  rule  of  judging 
whether  two  counts  can  be  joined,  by 
considering  whether  the  same  judgment 
can  be  given  on  both,  is  not  true  in  its 
extent;  but  by  adding  another  requisite 
it  is  universally  true.  For  wherever  the 
same  plea  ma}'  be  pleaded  and  the 
same  judgment  given  on  two  counts, 
they  may  be  joined  in  the  same  decla- 
ration." Brown  v.  Dixon,  i  Tenn. 
Rep.  274,  276. 

In  1836  in  the  United  States,  Church, 
J.,  went  further  still:  "The  general 
rule  on  this  subject,  or  the  rule  control- 
ling the  greatest  class  of  cases,  probably 
is,  that  causes  of  action,  which  at  com- 
mon law  require  the  same  judgment 
and  the  same  general  issue,  may  be 
joined  in  several  counts  in  one  declara- 
tion. But  to  this  rule  there  are  many 
exceptions.  Therefore  actions  of  debt 
on  bond  and  covenant  broken,  cannot 
be  joined,  although  the  general  issue  of 
non  est  factum  and  the  common  law 
judgment  of  misericordia  are  common 
to  both.  Neither  can  actions  of  ac- 
count or  replevin,  or  an  action  on  book, 
in  this  State,  be  joined  with  any  other 
cause  of  action.  And  the  reason  is  that 
the  forms  of  proceeding  in  some,  as' 
well  as  the  essential  nature  and  forms 
of  the  judgment  in  -others,  of  these 
actions  are  different  from  the  forms  of 
proceeding  and  judgments  in  all  other 
cases."  Whipple  v.  Fuller,  11  Conn. 
582,  586. 

And  in  the  fifth  edition  of  Saunders 
Reports,  published  in  1846,  theannota- 
tor,  having  criticised  at  some  length  the 
rule  that  counts  may  be  joined  where- 
ever  the  same  plea  may  be  pleaded  and 
the  same  judgment  given  (vol.  2,  p. 
117  d),  concludes  his  note  as  follows: 
"The  result  of  all  these  cases  seems  to 
be  that  wherever  the  same  plea  may  be 
pleaded  and  the  same  judgment  given 
in  all  the  counts  of  the  declaration;  or 
whenever  the  counts  are  of  the  same 
nature,  and  the  same  judgment  is  given 
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be  that  at  common  law,  when  the  same  plea  may  be  pleaded  and 
the  same  judgment  given  on  all  the  counts  of  the  declaration,  or 
whenever  the  counts-are  of  the  same  nature,  and  the  same  judg- 
ment is  to  be  given  on  them  all,  though  the  pleas  be  different,  as 
in  the  case  of  debt  upon  bond  and  on  simple  contract,  they  may 
be  joined,  the  best  test,  perhaps,  being  the  nature  of  the  causes 
of  action.^ 

(2)  When  and  When  Not  Admissible  in  the  Personal  Actions. — 
At  common  law,  the  plaintiff  in  any  of  the  personal  actions  may 
join  as  many  counts  as  he  has  causes  of  action  of  the  same 
nature*  This  has  been  expressly  decided  in  all  the  personal 
■actions  ex  contractu,  viz.,  assumpsit  ;  ^ 


on  them  all,  though  the  pleas  be  differ- 
ent, as  in  the  case  of  debt  upon  bond 
and  on  a  mutuatus  already  mentioned, 
they  may  well  be  joined."  Coryton  v. 
Liliiebye,  2  Saund.  (5th  ed.),  p. 
117  h. 

Mr.  Chitty,  having  used  the  language 
in  the  text  and  quoted  the  above  au- 
thority, then  says:  "Perhaps  the  latter, 
>  that  is,  the  nature,  of  the  causes  of 
action  is  the  best  test  or  criterion  by 
which  to  decide  as  to  the  joinders  of 
counts."  Chittjr's  Pleadings  (i6th  ed.) 
*  222. 

Mr.  Tidd  concludes  his  review  of  the 
question  by  saying,  "The  nature  of  the 
causes  of  action,  therefore,  should  be  at- 
tended to  in  order  to  determine  whether 
different  counts  may  or  may  not  be 
joined  in  the  same  declaration;  and, 
with  the  exceptions  which  have  been 
noticed,  it  may  safely  be  laid  down  as  a 
general  rule  that  wherever  the  causes 
of  action  are  of  the  same  nature,  and 
may  properly  be  the  subject  of  counts, 
in  the  same  species  of  action,  they  may 
be  joined,  otherwise  they  cannot. 
Tidd's  Practice  (9th  ed.)  *  12. 

1.  Chitty's  Pleadings  (i6th  ed.)  *222; 
Tidd's  Practice  (gth  ed.)  12.  See  also 
Gould's  Pleadings  (5th  ed.),p.  512.  An 
article  on  Gould's  Pleadings  in  8  Am. 
Jurist  (No.  15),  p.  74,  92-97. 

For  statement  and  applications  of  the 
general  rule  as  to  joinder,  see  Pettigrew 
■u.  Pettigrew,  i  Stew.  (Ala.)  580;  Berry 
V.  Linton,  i  Ark.  252;  Mahaffey  v. 
Petty,  I  Kelly  (Ga.)  261;  Hays  v. 
Borders,  i  Gilm.  (111.)  46;  Brady  x>. 
Spurck,  27  ill.  478;  Williams  v.  Bram- 
ble, 2  Md.  313,  318;  Fairfield  v.  Burt, 
II  Pick.  (Mass.)  244;  Tregent  v.  May- 
bee,  54  Mich.  226;  Morrison  %'■  Bedell, 
-22  N.  H.  234,  243;  Lovett  V.  Pell,  23 
■Wend.(N.  Y.)  369;  Brumbaugh  v.  Keith, 
31    Pa.  St.  327;    Angus   v.  Dickerson, 


Meigs  (Tenn.)  459.  See  also  Am.  & 
Eng.  Encyc.  of  Law,  title  Actions, 
vol.  1,  p.  184  b\  subtitle  10,  Joinder, 
and  also  title  Declaration,  vol.  5,  p. 
359;   subtitle   5(1),  Joinder   of  Counts. 

2.  See  Chitty's  Pleadings  (i6th  ed.) 
*222;  Gould's  Pleadings  (5th  ed.)  512; 
Tidd's  Practice  (3rd  Am.  ed.)  *ii,  12. 

3.  Assumpsit. — The  common  counts 
in  assumpsit  may  be  joined  with  a  spe- 
cial count.  Sheldon  v.  Cox,  5  Dowl.  ife 
Ryl.  277;  Struthers  v.  Drexel,  7  Sup. 
Ct.  Rep.  1293;  Boylston  v.  Sherran,  31 
Ala.  538;  Intendant  and  Town  Council 
of  Livingston  v.  Pippin,  31  Ala.  542; 
Tuskaloosa  County  -v.  Logan,  57  Ala. 
296;  Cobb  V.  Charter,  32  Conn.  3^8; 
Hitt  V.  Lippitt,  Geo.  Dec,  part  2,  S9; 
Powell  V.  Kinney,  6  Blf.  (Ind.)  359; 
Consolidation  Coal  Co.  v.  Shannon,  34 
Md.  144;  Appleman  v.  Michael,  43  Md. 
269,  282;  Hart  V.  Summers,  38  Mich. 
399;  Tregent  v.  Maybee,  54  Mich.  226; 
Perrine  v.  Hankinson,  6  Halst.  (N.J. 
L.)  181;  Ruckman  v.  Bergholz,  8  Vr. 
(37  N.  J.  L.)  437;  Bruen  v.  Ogden,  3 
Haw.  (18  N.  J.  L.)  124;  Rogers  v. 
Phinney,  i  Gr.  (N.  J.  L.)  i;  Jack  v. 
McKee,  9  Pa.  St.  225;  Bash  T'.Dash,  9 
Pa.  St.  260;  McDowell  v.  Oyer,  21  Pa. 
St.  417;  Walter  v.  Walter,  1  Whart. 
(Pa.)  292;  Kennaird  v.  Jones,  9  Gratt. 
(Va.)  183. 

This  practice  was  common  to  all  good 
pleaders,  because  a  plaintiff  may,  in 
manj'  cases,  recover  in  a  common  count, 
though  there  were  a  special  contract, 
and  a  common  count  may  therefore 
sometimes  save  a  verdict.  Stephens  on 
Pleading  (9th  Am.  ed.).  Second  App., 
note  (4),  p.  cxix. 

A  plaintiff  may  join  counts  on  dif- 
ferent promissory  notes,  when  the  maker 
is  the  same  and  all  payable  to  plaintiff. 
Berry  t;.  Ferguson,  5S  Ala.  314;  Hanger 
V.  Dodge,  24  Ark.  205;  Little  t^.  Blunt,  13 
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case  ;  ^  covenant  ;^  debt ;  ^ 

Pick.  (Mass.)  473;  Wilson  v.  Tucker,  9 
R.  I.  137. 

Since  the  judgment  given  on  a  note 
containing  a  waiver  of  exemption  is 
diiferent  from  the  judgment  on  a  claim 
without  such  waiver,  counts  on  such 
different  claims  cannot  be  joined.  Mc- 
Crummen  v.  Campbell,  2  South  Rep. 
(Ala.)  482;  s.  c,  82  Ala.  566. 

The  common  counts  may  be  joined 
with  a  special  count  on  a  promissory 
note.  Bogardus  v.  Trial,  i  Scam.  (111.) 
63;  Felton  V.  Dickinson,  10  Mass.  287; 
Melledge  v.  Boston  Iron  Co.,  5  Cush. 
(Mass.)  158;  Beardsley  v.  Southmayd, 
2  Greene  (14  N.  J.  L.)  534;  Halleran  v. 
Field,  23  Wend.  (N.  Y.)  38;  Kennel  v. 
Muncey,  Peck  (Tenn.)  273.  Money 
loaned  at  different  times  to  same  person 
may  all  be  recovered  in  one  action  by 
joining  different  counts  to  cover  each 
loan.     Hinsdale   v.  Eells,  3  Conn.  377. 

In  Texas,  suit  may  be  brought  upon 
a  judgment  obtained  in  a  justice's  court 
which  remains  unsatisfied.  Several  of 
such  judgments  may  be  joined  and  sued 
upon  in  the  district  court.  Lander  v. 
Rounsaville,  12  Tex.  195,  But  when 
the  defendant  appeals,  he  cannot  join 
the  several  judgments  in  one  certiorari, 
at  least  not  in  a  case  where  some  of  the 
judgments  sought  to  be  joined  are  not 
within  the  jurisdiction  of  the  county 
courts.  G.  H.  &  S.  A.  R.  R.  Co.  -v. 
Ware,  2  Ct.  of   App.  C.  C.   (Tex.)  ^ 

357- 

A  count  charging  a  sale  of  stock  to 
defendant  at  a  fixed  price  which  defend- 
ant promised  to  pay,  may  be  joined 
with  a  count  that  defendant  as  agent 
undertook  and  promised  to  sell  the 
same.     Martin  v.  Stille;  3  Whart.  (Pa.) 

336- 

Counts  in  book  debt  and  assumpsit 
cannot  be  joined  in  Connecticut.  Phelps 
V.  Hurd,  31  Conn.  445. 

Upon  the  question  when  the  action, 
of  assumpsit  lie?,  see  Am.  &  Eng. 
Encyc.  of  Law,  vol.  i,  p.  882,  et  seq., 
title  Assumpsit. 

1.  Case. — Different  counts  in  case 
may  be  joined.  Hensworth  v.  Fowkes, 
I  Nev.  &  Man.  321;  Gillet  v.  Stone 
I  Scam.  (111.)  539;  Cole  v.  Sprowl,  35 
Me.  161;  Pierce  v.  Thompson,  6  Pick. 
(Mass.)  193;  Lansing  v.  Wiswall,  5 
Denio  (N.  Y.)  213;  Miles  v.  Oldfield, 
4  Yeates  (Pa.)  423;  Lane  v.  Hogan,  5 
Yerg.  (Tenn.)  290. 

Counts  for  breaches  of  a  contract  and 
counts  for  rescinding  the  contract  itself 


cannot  be  joined,  since  the  one  affirms 
the  contract  and  the  other  denies  it. 
Toledo,  Wabash  &  Western  R.  Co.  v. 
Jacksonville  Depot  Building  Co.,  63 
III.  308;  Heastings  v.  McGee,  66  Pa. 
St.  384.  But  a  count  for  a  rescission 
provided  for  by  contract  and  for  a  re- 
scission because  of  the  fraud  would  not 
be  repugnant.  Pearsoll  v.  Chapin,  44 
Pa.  St.  9.  Upon  the  question  when  this 
action  lies,  see  Am.  &  Eng.  Encyc.  of 
Law,  title  Trespass  on  the  Case. 

2.  Covenant. — Breaches  of  the  various 
covenants  contained  in  a  deed  may  all 
be  joined  in  the  same  action.  Brady  v. 
Spurck,  27  111.  478;  Angell  v.  Kelsey, 
I  Barb.  (N.  Y.)  16;  Bendernagle  v. 
Cocks,  19  Wend.  (N.  Y.)  207. 

In  actions  on  contract  in  a  penal  sum 
for  performance  of  covenants  or  agree- 
ments, and  in  actions  of  covenant, 
several  breaches  may  be  assigned,  and 
in  defence,  performance  generally,  both 
in  affirmative  and  negative  covenants, 
may  be  alleged.  Rev.  Stat.  Maine  1883, 
p.  697,  §  20.  Upon  the  question  when 
this  action  lies,  see  Am.  &  Eng.  Encyc. 
of  Law,  vol.  4,  p.  463,  et  seq.,  title 
Covenant,  Action  of. 

3.  Debt. — The  plaintiff  may  declare  up- 
on several  bonds  in  the  same  declaration. 
Cabell  V.  Vaughan,  i  Saund.  288  h;  Jar- 
rett  V.  Nickell,  4  W.  Va.  276;  Jones  v. 
Cox,  7  Mo.  173.  In  an  action  of  debt 
claims  on  a  specialty  and  on  a  simple 
contract  may  be  joined.  Parker  v.  Tay- 
lor, Cro.  Car.  316;  Barclay  v.  Moore,  17 
Ala.  634;  Tillotson  v.  Stipp,  1  Blf.  (Ind.) 
77;  Flood  V.  Yandes,  i  Blf.  (Ind.)  102; 
Farnhamw.  Hay,3Blf.(Ind  )  167;  Brown 
■V.  Warnock,  5  Dana  (Ky.)  492, 494;  Pat- 
terson V.  Chalmers,  7  B.  Mon.  (Ky.)  595; 
Mardis  v.  Terrell,  i  Walk.  (Miss  )  327; 
Wagle'y.  Bartley,  11  Atl.  Rep.  (Pa.)  223; 
Eib  V.  Pindall,  5  Rand.  (Va.)  109. 

In  Pennsylvania,  count  expressly  laid 
in  debt  cannot  be  joined  with  counts  ex- 
pressly laid  in  covenant,  because  the 
judgments  are  different.  Brumbaugh  v. 
Keith,  31  Pa.  St.  327.  But  in  an  action 
of  debt,  claims  on  a  specialty  and  in  a 
simple  contract  may  be  joined.  Wagle 
V.  Bartley,  11  Atl.  Rep.  (Pa.)  223. 

Counts"  for  debt  upon  a  contract  im- 
plied in  law  may  be  joined  with  a  count 
on  an  express  contract.  Duke  of  Bed- 
ford V.  Alcock,  I  Wils.  248,  252;  Ma- 
han  V.  Sherman,8Blf.  (Ind.) 63;  Norris 
V.  School  District,  12  Me.  293;  Smith 
V.  First  Cong.  Meeting  House  in  Low- 
ell, 8  Pick.  (Mass.)  178;  Van  Deusenf. 
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Blum,  i8   Pick.  (Mass.)  229,  231;  Gray 
■W.Johnson,  14  N.  H.  414. 

A  count  on  a  judgment  may  be  joined 
with  a  count  on  a  simple  contract. 
Stewart  &  Co.  v.  Sonnebom,  49  Ala. 
178;  Nat.  Exchange  Bank  v.  Abell,  63 
Me.  346;  De  Proux  v.  Sargent,  70  Me. 
266;  Hogsett  V.  Ellis,  17  Mich.  351; 
Downer  v.  Shaw,  23  N.  H.  125;  Morri- 
son V.  Bedell,  22  N.  H.  234,  243;  Union 
Cotton  Mfy.  v.  Lobdell,  13  Johns.  (N. 
Y.)  462.  Upon  the  question  when  this 
action  lies,  see  Am.  &  Eng.  Encyc.  of 
Law,  vol.  5,  p.  165,  title  Debt,  Ac- 
tion OF. 

1.  Replevin. — "A  man  may  count  of 
several  takings,  part  at  one  day  and 
place  and  part  at  another."  BuUer's 
Nisi  Prius  54.  Fitzherbert's  Natura 
Brevium  (7th  ed.),  156   [*68],   note   (a). 

See  an  early  case  (1807)  to  the  con- 
trary.    Flart  V.  Fitzgerald,  2  Mass.  509. 

Where  part  of  the  property  claimed 
by  a  writ  of  replevin  cannot  be  found, 
and  there  is  personal  service,  the 
plaintiii"  may  add  a  count  in  trover. 
Dartf.  Horn,  20  111.  212. 

2.  Scire  Jacias. — See  Chitty's  Plead- 
ings (i6th  ed.),  *322. 

A  number  of  judgments  against  the 
same  person  may  be  consolidated  and 
revived  in  one  amicable  action  of  scire 
facias.  Reed's  Appeal,  7  Pa.  St.  65; 
Yeagei-'s  Appeal,  18  Atl.  Rep.  (August 
28th,  1S89),  137.  But  when  several 
writs  have  issued,  the  court  refused  to 
consolidate  them  in  Mickle  v.  Brewer, 
3  Hal.  (8  N.  J.  L.)  85.  See  also  Am. 
&  Ehg.  Encyc.  of  Law,  titles  Judg- 
ments; Scire  Facias. 

3.  Trespass.  —  "And  in  personal 
actions  the  plaintiff  may  comprehend 
several  wrongs,  and  several  causes  of 
actions,  as  one  action  of  trespass  for 
several  trespasses  committed  at  several 
days  and  in  several  places."  Buck- 
mere's  Case,  8  Coke  *87  b;  Oglesby  v. 
Stodghill,  23  Ga.  530;  Wilson  v.  John- 
son, I  G.  Greene  (Iowa)  147;  Shepherd 
V.  Slaten,  5  Heisk.  (Tenn.)  79.  They 
may  be  included  in  one  count  with  a 
continuando.  Butler  v.  Hedges,  i  Lev. 
210;  Monckton  v.  Pashlej',  2  Ld. 
Raym.  974;  Pierce  v.  Pickens,  16 
Mass.  470;  Folger  v.  Fields,  12  Cush. 
(Mass.)  93:  Smith  -v.  Brazelton,  i  Heisk. 
(Tenn.)  44.  Thus  counts  for  a  trespass 
q.  c.   f.  and  for  a  rescue  may  be  joined. 


Alwayes  v.  Broome,  2  Lutw.,  fo. 
1259;  s.  c,  I  Ld.  Raym.  83;  Baker  v. 
Durabolton,  10  Johns.  (N.  Y.)  240. 

Counts  in  trespass  q.  c.  f.  and  for  de- 
bauching plaintiff's  daughter,  beating 
his  servant  etc.,  may  be  joined.  Wood- 
ward V.  Walton,  2  New  Rep.  (Bos.  & 
Full.)  476;  Ditcham  v.  Bond,  2  M.  & 
Sel.  436. 

Counts  for  seizing  and  carrying  away 
several  slaves  at  different  times.  Ken- 
nedy u.  McArthur,  5  Ala.  151. 

The  plaintiff,  in  actions  of  trespass, 
may  join  counts  for  trespass  to  land 
and  for  trespass  to  person,  and  to  per- 
sonal property,  and  in  such  case,  each 
count  being  an  independent  cause  of 
action,  he  raz.y  recover  upon  such 
counts  as  are  sustained  by  pooof,  al- 
though he  fail  as  to  others.  Reed  v. 
Peoria  and  Oquawka  R.  Co.,  18  lU. 
403,  404;  Arnold  v.  Maudlin,  6  Blf. 
(Ind.)  187;  Sawyer  v.  Goodwin,  34  Me. 
419,421;  Barton  Coal  Co.  f .  Cox,  39 
Md.  I,  17;  Parker  v.  Parker,  17  Pick. 
(Mass.)  236;  Bishop  v.  Baker,  19  Pick. 
(Mass.)  517;  McClces  v.  Sikes,  i  Jones 
(N.  Car.)  310;  Rippey  v.  Miller,  i 
Jones  (N.  Car.)  479. 

Upon  the  question  when  this  action 
lies,  see  Am.  &  Eng.  Encyc.  of  Law, 
title  Trespass. 

4  Trover. — Several  causes  of  action 
in  trover  may  be  joined.  Munson  t'. 
Munson,  24  Conn.  115.  See  Wheeler 
V.  Wallace,  53  Mich.  364. 

Upon  the  question  when  this  action 
lies,  see  Am.  &  Eng.  Encyc.  of  Law, 
title  Trover. 

5.  Assumpsit  and  case  cannot  be 
joined.  Corbett  v  Packington,  6  B.  & 
C.  268;  Orton  V.  Butler,  2  Chitty  343. 
Not  even  under  the  Alabama  code. 
Munter  v.  Rogers,  50  Ala.  2S3;  Wilson 
V.  Stewart,  6g  Ala.  302;  Chambers  v. 
Seay,  73  Ala.  372.  In  Connecticut,  al- 
lowed by  act  of  1875.  See  Sellick  v.  Hall, 
47  Conn.  260;  McWheeney  v.  Water- 
bury  City,  46  Conn.  295;  Noetling  f. 
Wright,  72  111.  390;  Bodley  -v.  Roop,  6 
Blf.  (Ind.)  158;  Carstarphen  v.  Graves,  i 
A.  K.  Marsh.  (Ky.)  435;  White  v.  Swell, 
5  Pick.  (Mass.)  425;  Friend  v.  Dunks, 
37  Mich.  25;  Friend  v.  Dunks,  39  Mich. 
733;  Crooker  v.  Willard,  2S  N.  H.  134; 
Peabody  v.  Kinsley,  40  N.  H.  416; 
Green  v.  Morris  &  Essex  R.  Co.  4  Zab. 
(24  N.  J.   L.)  4S6;   Wilson  f .  Marsh,  i 
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Johns.  (N.  Y.)  503;  Martin  v.  Mayor  etc. 
of  Brooklyn,  i  Hill  (N.  Y.)  545;  Penna. 
R.  V.  Zug,  47  Pa.  St.  480;  Noble  v. 
Laley,  50  Pa.  St.  281;  Tucker  v.  Gor- 
don, 2  Brev.  (S.  Car.)  136;  Holland  v. 
Pack,  Peck  (Tenn.)  151;  Creel  v. 
Brown,  i  Rob.  (Va.)  265. 

Counts  for  damages  for  breach  of 
contract  not  to  sue  and  for  malicious 
prosecution  held  improperly  joined. 
Clinton  v.  Hopkins,  2  Root  (Conn.) 
225. 

Assumpsit  cannot  be*  joined  with 
covenant.  Phillips  &  Colby  Con- 
struction Co.  V.  Seymour,  91  U.  S..  646; 
Fletcher  v.  Piatt,  7  Blackf.  (Ind.)  522; 
Lovett  V.  Pell,  22  Wend.  (N.  Y.)  369, 
rev.  19  Wend.  (N.  Y.)  546;  Maguire  v. 
Rabenan,  16  Weekly  Notes  (Pa.)  479. 
See  Smaltz  v.  Hancock,    118    Pa.  St. 

550- 

Assumpsit  and  debt  cannot  be  joined. 
Brill  -v.  Neele,  3  Barn.  &  Aid.  208; 
Metcalf  V.  Robinson,  3  McLean  (U.  S. 
C.  C.)  363;  Cruikshank  v.  Brown,  5 
Gilm.  (10  111.)  75;  McGinnity  v.  La- 
guerune,  5  Gilm.  (10  111.)  loi;  Adams  f. 
Hardin,  19  111.  273;  Guinnip  v.  Carter,  i;8 
111.  296;  Flood  t^.Yandes,  i  Blackf.  (Ind.) 
102;  Canton  Nat.  Bid.  Asso.  v.  Weber, 
34  Md.  669;  Smith  v.  State,  66  Md.  215; 
s.  c,  7  Atl.  Rep.  49;  Ruton  v.  Hinchman, 
5  Dutch.  (29  N.  J.  L.)  112;  American 
Line  Thread  Co.  v.  Sheldon,  2  Vr.  (31 
N.  J.  L.)  420. 

Assumpsit  and  trespass  cannot  be 
joined.  A  demand  for  damages  caused 
by  a  trespass  on  land  cannot  be  joined 
with  a  demand  for  the  use  and  occupa- 
tion of  such  land.  McLendon  v.  At- 
lanta and  West  Point  R.  Co.,  54  Ga. 
293.  Compare  Oglesby  v.  Stodghill,  23 
Ga.  590. 

Assumpsit  and  trover  cannot  be 
joined.  Taylor  v.  Holmes,  Sir  Thomas 
Raymond,  233;  Dalston  w.  Eyenston,  12 
Mod.  .73;  s.  c,  I  Salk.  10;  Dalson  v. 
Tyson,  3  Salk.  204;  Copeland  v. 
Flowers,  21  Ala.  472.  Not  even  under 
the  Alabama  Code.  Wilson  v.  Stew- 
art, 69  Ala.  302;  Mobile  Life  Ins.  Co. 
V.  Randall,  74  Ala.  170;  Beebe  v. 
Knapp,  28  Micii.  53;  Howe  v.  Cook,  21 
Wend.  (N.  Y.)  29. 

Contra  in  New  Hampshire,  when  for 
a  single  cause  of  action.  Rutherford  xk 
Whitcher,  60  N.  H.  no;  Peaslee  v. 
Dudley,  63  N.  H.  220. 

Covenant  and  case  may  be  joined  if 
for  a  single  cause  of  action.  Crawford 
V.  Parsons,  63  N.  H.  438. 


Case  and  trespass  cannot  be  joined. 
Courtnej'  v.  Collet,  i  Ld.  Raym.  272; 
Sheppard  v.  Furniss,  19  Ala.  760;  Bell's 
Admr.  v.  Troy,  35  Ala.  184.  Not  even 
under  the  Alabama  statute.  Guilford 
&  Co.  V.  Kendall,  42  Ala.  651;  Cadwell 
V.  Farrell,  28  111.  438;  Dalson  v.  Brad- 
berry,  50  111.  82;  Dale  Mfg.  Co.'  v. 
Grant,  5  Vr.  (34  N.  J.  L.)  138;  Sollen- 
berger  v..  Schnader,  4  L.  Barr  (Pa.), 
Dec.  14th,  1872;  s.  c,  I  Kulp  (Pa.)  6; 
Brant  v.  Lorenze,  17  Phila.  (Pa.)  2. 

Contra  in  Maryland,  because  the 
judgment  in  both  actions  is  the  same. 
Williams  v.  Bramble,  2  Md.  313;  Gent 
V.  Cole,  38  Md.  no,  113. 

Actions  for  injuries  to  property  and 
for  personal  injuries  could  not  be 
joined.  Boenun  v.  Taylor,  19  Conn. 
122;  Havens  v.  Hartford  &  N.  H.  R. 
Co.,  26  Conn.  220. 

Case  and  debt  cannot  be  joined. 
Confrey  v.  Stark,  73  111.  187,  190.  Con- 
tra, Whitaker  v.  Warren,  60  N.  H.  20. 

Trespass  and  trover  may  not  be 
joined.  Weeton  v.  Woodcock,  5  Mee. 
&  Wei.  587;  Belden  v.  Granniss,  27 
Conn.  511,  514;  Crenshaw  v.  Moore,  10 
Ga.  384;  Hines  v.  Kinnison,  8  Blackf. 
(Ind.)  119;  Cooper  v.  Bissell,  16  Johns. 
(N.  Y.)  146. 

Contra  in  Maryland,  because  the 
judgment  in  both  actions  is  the  same. 
Williams  v.  Bramble,  2  Md.  313;  Gent 
V.  Cole,  38  Md.  no.  113.  And  in  Texas, 
because  the  common  law  forms  of  plead- 
ing are  not  recognized,  and  the  two  ac- 
tions, though  distinct,  are  not  inconsist- 
ent.    Carter  v.  Wallace,  2  Tex.  206. 

Trover  and  detinue  may  not  be  joined. 
Kettle  V.  Bromsall,  Willes  118.  Not 
even  under  the  Common  Law  Proced- 
ure act  of  i860,  unless  specially  allowed. . 
Mockford  -v.  Tavlor.  10  C.  B.,  N.  S. 
209  ^115  E.  C.  L.R.). 

Forcible  entry  and  unlawful  detainer 
cannot  be  joined.  Grice  v.  Ferguson. 
I  Stew.  (Ala.)  36;  McGuire  v.  Cook, 
13  Ark.  (8  Eng.)  448;  Liddon  -v.  Hod- 
nett,  22  Fla.  271. 

In  California,  under  the  code,  it  has 
been  Ae/rf  that  forcible  entry  and  detain- 
er constitute  separate  causes  of  action 
which  may  be  joined  if  separately  stated. 
Shelbyt).  Houston,38  Cal.  410;  Valencia 
V.  Crouch,  32  Cal.  339;  Treat  v.  For- 
syth, 40  Cal.  484.  See  Colton  v. 
Jones,  7  Robt.  (N.  Y.  Super.  Ct.)  164. 

1.  Case  and  trover  may  be  joined. 
Brown  v.  Dixon,  i  Term  Rep.  274,  277; 
Mast  V.  Goodson,  3  Wils.  348;  Smith  v. 
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gular  exception  that  detinue,  though  held  to  be  an  action  ex  de- 
licto, may  be  joined  with  debt,  an  action  ex  contractu,  but  may  not 
be  joined  with  an  action  ex  delicto^  In  certain  cases  at  common 
law,  sounding  in  either  tort  or  contract,  the  plaintiff'  was  allowed 
to  sue  either  in  case  or  assumpsit,  and  could  join  other  causes  of 
action  in  the  same  form  as  that  in  which  he  elected  to  bring  suit,* 


Goodwin,  4  B.  &  Ad.  413;  Samuel  v. 
Judin,  6  East  333;  Whyte  v.  Rysden, 
Cro.  Car.  20;  Dobbin  f.  Foyles,  2  Cr. 
(C.  C.  U.  S.)  65;  Dixon  V.  Barclay, 
22  Ala.  370;  Wilkinson  v.  Moseley,  30 
Ala.  562;  Rees  v.  Coats,  65  Ala.  256; 
Elmore  ■v.  Simon,  67  Ala.  526;  Mobile 
Life  Ins.  Co.  v.  Randall,  74  Ala.  170; 
Ferrier  v.  Wood,  g  Ark.  85;  Southern 
Express  Co.  v.  Palmer  '&  Co.,  48  Ga. 
85;  Hayes  v.  Massachusetts  Mut.  Life 
Ins.  Co.,  125  111.  626;  s.  c,  iS  N.  E. 
Rep.  322;  Googins  v.  Gilmore,  47  Me. 
9;  Moulton  V.  Witherell,  52  Me.  237; 
McConnell  v.  Leighton,  74  Me.  415; 
Ayer  v.  Bartlett,  9  Pick.  (Mass.)  156, 
161;  Beebe  v.  Knapp,  28  Mich.  53; 
Bearss  v.  Preston,  66  Mich.  11;  Mc^ 
Cahan  v.  Hirst,  7  Watts  (Pa.)  175; 
Winder  v.  Northampton  Bank,  2  Pa. 
St.  446;  Patterson  v.  Anderson,  40  Pa. 
St.  359;  Horsely  v.  Branch,  i  Humph. 
(Tenn.)  199. 

1.  Debt  and  Detinue. — "So,  debt  and 
detinue  may  be  joined  in  the  same  writ, 
because  there  are  writs  in  the  register 
in  which  they  are  both  comprised  in  the 
same  writ."  Bacon's  Abridgment,  tit. 
Actions  in  General,  C.,  p.  69.  "So 
debt  and  detinue  may  be  joined  in  the 
same  action,  for  they  are  of  the  same 
nature;  though  in  5  Mod.  89  [92],  Dal- 
•  ston  V.  Janson,  it  was  said  by  the  court 
that  it  seems  strange  that  debt  and 
detinue  should  be  joined,  because  those 
actions  have  diiferent  judgments." 
Cory  ton  v.  Lithebye,  2  Saund.  117  rf. 
"  In  order  to  join  debt  and  detinue  it 
seems  they  must  be  both'  founded  on 
contract."  Tidd's  Practice  (9th  ed.) 
*ii,  note  b.  Counts  in  debt  and  detinue 
were  held  to  be  properly  joined  in  Cal- 
vert V.  Marlow,  18  Ala.  67;  Rucker  v. 
Hamilton,  3  Dana  (Ky.)  36,  44;  Whit- 
ney XK  Whitney,  5  Dana  (Ky.)  327,  330. 
See  Morrison  v.  Bedell,  22  N.  H.  234, 
243;  Dame  v.  Dame,  43  N.  H.  37,  43. 

Detinue  is  usually  considered  an  ac- 
tion ex  delicto.  See  the  article  on 
Detinue,  Am.  &  Eng.  Encyc.  of  Law, 
vol.  5,  p.  651,  §  I. 

Trover  and  detinue  may  not  be  joined. 
Kettle  V.  Bromsall,  Willes  118:  Hood 
■V.    Hanning,   4   Dana    (Ky.)    21.     Not 


even  under  the  Common  Law  Pro- 
cedure act  of  i860,  unless  specially  al- 
lowed. Mockford  v.  Taylor,  10  C.  B., 
N.  S.  209  (115  E.  C.  L.). 

2.  Causes  Of  Action  Joined  with  Either 
Counts  In  Assumpsit  or  Case. — In  1802, 
in  an  action  against  a  common  carrier 
for  negligence.  Lord  Ellenborough, 
C.  J.,  having  examined  the  authorities 
and  decided  that  the  action  could  sound 
either  in  tort  or  contract,  continues: 
"  What  inconvenience  is  there  in  suffer- 
ing the  party  to  allege  his  gravamen,  if 
he  please,  as  consisting  in  a  breach  of 
duty  arising  out  of  an  employment  for 
hire,  and  to  consider  that  breach  of  duty 
as  tortious  negligence,  instead  of  con- 
sidering the  same  circumstances  as 
forming  a  breach  of  promise  implied 
from  the  same  consideration  of  hire. 
By  allowing  it  to  be  considered  in  either 
way,  according  as  the  neglect  of  duty 
or  the  breach  of  promise  is  relied  upon 
as  the  injury,  a  multiplicity  of  actions 
is  avoided;  and  the  plaintiff,  according 
as  the  convenience  of  his  case  requires, 
frames  his  principal  count  in  such  a  man- 
ner as  either  to  join  a  count  in  trover 
therewith,  if  he  have  another  cause  of 
action  for  the  consideration  of  the  court 
other  than  the  action  of  assumpsit;  or 
to  join  with  the  assumpsit  the  common 
counts,  if  he  have  another  cause  of  ac- 
tion to  which  thej'  are  applicable." 
Govett  V.  Radnidge,  3  East  62,  70, 
Compare  Hensworth  v.  Fowkes,  i  Nev. 
&  Mann.  321;  Cobb  v.  Charter,  32 
Conn.  35S;  Stoyel  v.  Westcott,  2  Day 
(Conn.)  418;  Bulkley  -v.  Stover,  2  Day 
(Conn.)  531;  Norden  t;.  Jones,  33  Wis. 
600;  s.  c,  14  Am.  Rep.  782;  Southern 
Express  Co.  v.  Palmer  &  Co.,  48  Ga. 
85;  Tregent  v.  Maybee,  54,Mich.  226; 
Church  V.  MumfOrd,  11  Johns.  (N.  Y.) 
479;  Pettit  V.  Sanger,  2  Pears.  (Pa.)  84; 
Kennaird  v.  Jones,  9  Gratt.  (Va.) 
183.      . 

So,  it  would  seem  thai  detinue  may 
be  either  ex  delicto  or  ex  contractu.  See 
Elger  V.  Lovell,  i  Woolw.  (U.  S.  C.  C.) 
102;  Shippen  v.  Tankersley,  13  Fed. 
^^P-  537-  See  the  Am.  &  Eng.  Encyc. 
of  Law,  vol.  I,  p.  882,  et  seq.,  title 
Assumpsit;   vol.  5,  p.  651,  et  seq.,  title 
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and  a  count  will  be  construed,  if  possible,  to  be  in  the  same  form 
as  those  with  which  it  is  joined.^ 

{b)  Joinder  of  Counts  in  Mixed  and  Real  Actions  at 
Common  Law. — In  mixed  actions  at  common  law,  joinder  of 
actions  occurs,  but  not  frequently.'*  But  in  real  actions  there 
could  be  but  one  count.^ 

3.  Joinder  as  Affected  by  Statutory  Changes  in  Forms  of  Action. — 
The  joinder  of  different  causes  of  action  frequently  depending 
upon  the  form  in  which  the  action  had  been  brought  and  the  sev- 
eral counts  framed,*  many  of  the  States  have  greatly  modified* 
the  strict  rules  of  common  law  pleading  by  abolishing  the  distinc- 
tion between  various  common  law  actions.  These  States  are 
Alabama,  Delaware,  Florida,  Georgia,  Illinois,  Maine,  Maryland, 
Massachusetts,  Michigan,  Mississippi,  New  Hampshire,  New  Jer- 
sey, Pennsylvania,  Tennessee,  Vermont,  Virginiaand  West  Virginia. 
The   provisions    upon    this  subject   in   the   respective  States  are 


Detinue,  and  title  Trespass  on  the 
Case. 

1.  Construction  of  Counts. — Where  a 
count  distinctively  in  one  form  of  action 
is  joined  withi  counts  wliich  are  not  dis- 
tinctively in  tlie  same  form  of  action, 
or  in  a  form  vphich  may  be  joined  there- 
with, and  at  the  same  time  are  not  clearly 
in  a  different  form,  but  allege  a  cause 
of  action  for  which  suit  could  be  brought 
in  the  same  form  of  action  as  that  in 
which  the  first  count  is  framed,  or  in  a 
form  which  could  be  joined  therewith, 
the  latter  counts  will  be  construed  to 
be  in  the  same  form  of  action  as  the 
first  count,  or  in  a  form  which  could  be 
joined  therewith,  and  objection  on  the 
ground  of  a  misjoinder  will  not  be  al- 
lowed after  judgment.  Hensworth  v. 
Fowkes,  :  Nev.  &  Mann.  321;  Pharr  v. 
Bachelor,  3  Ala.  237;  Cobb  v.  Charter, 
32  Conn.  358;  Talbot  v.  Brockman,  i 
A.K.  Marsh.(Ky.)  555;  Norrist).  School 
District,  12  Me.  292, 298;  Nat.  Exchange 
Bank  v.  Abell,  63  Me.  346;  Swem  v. 
Sharretts,  48  Md.  408;  Soper  Z'.  Jones, 
56  Md.  503;  Phila.,  Wilmington  &  Balti- 
more R.  R.  Co.  V.  Constable,  39  Md. 
149;  Beebe  v.  Knapp,  28  Mich.  53; 
Bruen  v.  Ogden,  3  Harr.  (18  N.  J.  L.) 
124;  Church  w.  Mumford,  II  Johns.  (N. 
Y.)  479;  Hinds  v.  Tweddle,  7  How.  Pr. 
(N.  Y.)  278;  Booth  t^.  Farmers  &  Mech. 
Nat.  Bank,  65  Barb.  (N.  Y.)  457;  Miles 
■V.  Oldfield,  4  Yeates  (Pa.)  423;  Smith 
V.  Rutherford,  2  S.  &  R.  (Pa.)  358;  Mar- 
tin V.  Stille,  3  Whart.  fPa.)  337;  Angus 
V.  Dickerson,  Meigs  (Tenn.)  459. 

In  the  same  manner,  in  an  action  on  a 
false  warranty,  one  may  sue  in  assump- 
sit and  join  the  common  counts, or  incase 


and  join  a  count  in  deceit,  etc.  Chittj-'s 
Pleadings  (i6th  ed.)  *I54;  Lassiter  v. 
Ward, 1 1  Ired.L.(N. Car.)  443; Chamber- 
lain V.  Robertson, 7  Jones  L.(N. Car.)  12; 
Place  V.  Merrill,  14  R.  I.  57S.  The  same 
principle  was  applied  to  an  action  for 
a  deceit  in  Jones  'o.  Conovvay,  4  Yeates 
(Pa.)  109.  Though  some  of  the  counts  in 
a  warranty  are  in  one  form  of  action,  and 
others  in  another  form  which  cannot  be 
joined  to  the  first,  the  writ  will  not-  be 
quashed  if  there  be  any  count  which 
may  be  sustained,  and  a  recovery  in 
either  form  would  be  abar  to  an  action 
in  the  other.  The  warranty  should  be 
amended.  Mclntire  v.  Westmoreland 
Coal  Co.,  iiS'Pa.  St.  108. 

2.  Bouvier's  Law  Diet,  tit.  Joinder. 
Several    counts   for  waste    may    be 

joined  in  one  action.  Haycock  v. 
Warnford,  Poph.  24;  s.  c,  Cro.  Eliz.  290. 

3.  Bouvier's  Law  Diet,  tit.  Joinder. 

4.  "The  joinder  in  action  often  de- 
pends on  the  form  of  the  action  rather 
than  on  the  subject  matter  or  cause  of 
action."  Chitty's  Pleadings  (2nd  ed-), 
vol.  I,  ij  222;  Selby  t;.  Hutchinson,  4 
Gilm.  (111.)  319. 

5.  History  of  Changes  in  Pleading. — 
Sir  Henry  Maine  has  demonstrated 
that  law  has  progressed  in  a  certain 
well  defined  manner,  and  this  demon- 
stration applies  as  well  to  pleading  as 
to  any  other  branch  of  the  law. 

A  certain  system  of  arbitrary  rules 
having  been  established,  new  necessities 
are  met. 

I  St.  By  the  use  of  fictions  or  fictitious 
forms  which  evade  the  existing  arbi- 
trary rules,  but  appear  to  preserve  them. 

2nd.  By  the  introduction  of  equitable 
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different,  but  the  decisions  of  the  courts  have  been  uniform  that 
in  so  far  as  the  distinctions  between  the  common  law  actions  have 
been  abolished,  the  joinder  of  counts  in  different  forms  is  admissi- 
ble, but  no  further.^    Many  of  the  States  that  now  practice  under 


modes  of  procedure  in  which  the  arbi- 
trary rules  are  openly  and  avowedly 
abandoned. 

3rd.  By  the  use  of  direct  and  positive 
legislation. 

As  to  these  three  methods  of  modify- 
ing the  arbitrary  rules,  Sir  Henry 
Maine  says:  "Sometimes  two  of  them 
will  be  seen  operating  together,  and 
there  are  legal  systems  which  Have  es- 
caped the  influence  of  one  or  other  of 
them.  But  I  know  of  no  instance  in 
which  the  order  of  their  appearance  has 
been  changed  or  inverted."  Ancient 
Law,  ch.  2,  p.  25.  See  Pomeroy's  Reme- 
dies and  Remedial  Rights,  introductory 
chapter,  pp.  6-9. 

1.  Distinction  Between  Forms  of  Ac- 
tions.— In  so  far  as  distinctions  between 
actions  have  been  abolished  by  code 
provisions,  the  common  law  rules  as  to 
joinder  are  modified. 

Thu^,  in  Alabama,^^!^  distinction  be- 
tween debt  and  assumpsit  has  been 
abolished.  Knapp's  Exr.  v.  Kings- 
bury, 51  Ala.  563.  And  "all 
actions  on  contracts,  express  or 
implied,  for  the  payment  of  money, 
whether  under  seal  or  not,  may  be 
united  in  the  same  action."  Code  of 
Alabama,  1886,  §  2672.  This,  however, 
does  not  permit  the  joinder  of  counts 
ex,  delicto  with  counts  ex  contractu. 
Munter  v.  Rogers,  50  Ala.  283; 
Whilden  &  Sons  v.  Merchants  and 
Planters'  Nat.  Bank,  64  Ala.  i;  Guil- 
ford &  Co.  V.  Kendall,  42  Ala.  651; 
Wilson  ZK  Stewart,  6g  Ala.  302. 

By  the  act  of  February  17th,  1S85, 
page  125,  in  Alabama,  counts  in  tres- 
'  pass  and  trespass  on  the  case  may  be 
joined,  when  they  relate  to  the  same 
subject  matter.  Code  of  1886,  p.  594, 
§  2673. 

Delaware. — The  distinction  between 
case  and  trespass  has  been  abolished. 
Rev.  Stat.  1874,  P-  64S)  5  "• 

Florida  adppted  a  code  in  1870  simi- 
lar to  the  code  of  Dakota,  except  in  (5) 
the  words  "or  for  waste  committed 
thereon"  were  omitted.  Code  of  Proc. 
of  Florida,  §  117.  This  code  was  re- 
pealed and  the  old  practice  revived  by 
the  act   of  February  24th,  1873,    P.   L. 

P-  IS- 

,  Georgia. — "All  -claims  arising  ex  con- 
iractu  between  the  same  parties  may 


be  joined  in  the  same  action,  and  all 
claims  arising  ex  delicto  may  in  like 
manner  be  joined.  Code,  18S2,  §  3261 
(3196)  (3185). 

A  count  on  an  implied  contract  may 
be  joined  with  one  on  a  special  con- 
tract.    Gray  v.  Bass,  42  Ga.  270. 

Counts  for  interfering  with  a  right  of 
common  of  pasturage  and  to  recover 
damages  for  killing  stock  may  be 
joined.     Davis  v.  Gurley,  44  Ga.  582. 

An  action  ex  delicto  cannot  be 
joined  with  a  count  on  an  express  con- 
tract, nor  amended  so  as  to  be  an  ac- 
tion ex  contractu.  Croghan  v.  New 
York  Underwriters'  Agency,  53  Ga. 
109. 

In  an  action  of  libel  a  count  in  tres- 
pass for  personal  injuries  in  the  same 
transaction  cannot  be  joined.  Ran- 
sone  V.  Christian,  56  Ga.  351. 

Illinois. — The  distinctions  between 
the  actions  of  trespass  and  trespass  on 
the  case  are  abolished.  Anno.  Stat. 
(Starr  and  Curtis),  vol.  2,  p.  1787,  par. 
22.  Counts  in  case  and  trespass  there- 
fore may  be  joined.  Krug  v.  Ward,  77 
111.  603;  Barker  v.  Koozier,  80  111.  205; 
but  pot  counts  in  case  and  debt.  Con- 
frey  w.  Stark,  73  111.  187,  190. 

Maine. — The  distinction  between  the 
actions  of  trespass  and  trespass  on  the 
case  is  abolished.  Rev.  Stat.  1883,  p. 
696,  5  15.  Counts  in  case  and  trespass 
may  therefore  be  joined.  Moulton  f. 
Smith,  32  Me.  406;  but  not  counts  in 
trespass  q.  c.  f,  and  case.  Sawyer  *. 
Goodwin,  34  Me.  419. 

Maryland. — In  1856  an  act  was  passed 
providing  that  "causes  of  action  of 
whatever  kind,  provided  they  be  by  and 
against  the  same  parties,  and  in  the- 
same  rights,  may  be  joined  in  the  same 
suit;  but  this  shall  not  extend  to  re- 
plevin or  ejectment."     Acts  of  1856,  p. 

147.  §  33- 

See  Barr  v.  White,  22  Md.  259. 
This  provision  was,  however,  omitted 
from  the  codes  adopted  in  i860  and 
1888,  which,  however,  provided'  certain 
forms  for  pleading,  and  specially  pro- 
vided that  those  forms  or  the  common 
law  forms  could  be  used  at  the  election 
of  the  ■  plaintiff.  Pub.  Gen.  Laws, 
i860,  p.  523,  §  107;  Ibid,  1888,  p.  1114, 
§  107.  This  provision  of  the  code  was 
construed  to  preserve  the  common  law 
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forms  of  action  and  not  to  permit  of 
joinders  forbidden  at  common  law. 
Stirling  v.  Garritee,  i8  Md.  468;  Smith 
V.  State,  66  Md.  215;  s.  u.,  7  Atl.  Rep.  49. 

Massaoliusetts. — "There  shall  onlj 
be  three  divisions  of  personal  actions: 

'^First,  Actions  of  contract,  which 
shall  include  those  heretofore  known 
as  actions  of  assumpsit,  covenant  and 
debt,  except  for  penalties.  Second. 
Actions  of  tort,  which  shall  include 
those  heretofore  known  as  actions  of 
trespass,  trespass  on  the  case,  trover, 
and  all  actions  for  penalties.  Third. 
Actions  of  replevin. 

"The  form  of  declaring  in  personal 
actions  shall  be  according  to  the  follow- 
ing particulars: 

"4.  One  count  only  need  be  inserted 
for  each  cause  of  action,  but  any  num- 
ber of  breaches  may  be  assigned  in 
each  count,  and,  when  the  nature  of  the 
case  requires  it,  breaches  may  be  as- 
signed in  the  alternative.  Two  causes 
of  action  not  arising  on  the  same  con- 
tract shall  not  be  embraced  in  one 
count  except  in  the  count  on  an  ac- 
count annexed  as  hereinaftsr  provided. 

"5.  Any  number  of  counts  for  differ- 
ent causes  of  action  belonging  to  the 
same  division  of  actions  may  be  in- 
serted in  the  same  declaration.  Ac- 
tions of  contract  and  actions  of  tort 
shall  not  be  joined;  but  when  it  is 
deemed  doubtful  to  which  of  those 
classes  a  particular  cause  of  action  be- 
longs, a  count  in  contract  may  be 
joined  with  a  count  in  tort,  averring 
that  both  are  for  one  and  the  same 
cause  of  action.       Pub.  Stat.  1882,   pp. 

964.  9^5'  §§  I.  2. 

"6.  The  common  counts  shall  not  be 
used  unitedlj',  but  each  one  of  those 
counts  may  be  used  in  the  form  herein- 
after prescribed,  when  the  natural  im- 
port of  its  terms  correctly  describes  the 
cause  of  action.  Pub.  Stat.  1882,  pp. 
964-S.  §§  1-2." 

The  fifth  provision  above  given  was 
construed  in  Cunningham  v.  Hall,  7 
Gray  (Mass.)  559;  Hulett  v.  Pixley, 
97  Mass.  29;  Morse  v.  Hutchinson,  102 
Mass.  439;  Atwater  v.  Clancy,  107 
Mass.  369;  Jenkins  v.  Bacon,  iii  Mass. 
373;  May  V.  Western  Union  Tel.  Co., 
.  112  Mass.  90;  Mason  v.  Field,  119 
Mass.  585;  Clapp  v.  Campbell,  124 
Mass.  50;  Mahon  v.  Blake,  125  Mass. 
477;  New  Haven  &  Northampton  Co. 
■V.  Campbell,  128  Mass.  104;  Teague  v. 
Irwin,  134  Mass.  303. 

By  the  act  of  June  8th,  1887,  to  go 
into    effect    January      ist,    1888,    "All 


civil  actions,  whether  at  law  or  in 
equity,  except  replevin,  may  be  com- 
menced by  a  bill  or  petition,"  and  relief 
both  at  law  and  in  equity  may  be  asked. 
There  is  no  express  provision  as  to 
joinder,  but  it  is  provided  that  all  pro- 
visions of  law  relating  to  pleadings 
shall  apply  to  such  proceedings  so  far 
as  the  same  are  applicable.  Acts 
Massachusetts,  1887,  p.  993,  ch.  383. 

Michigan. — The  action  of  detinue  is 
abolished.  Injuries  to  person,  personal 
property  or  rights,  or  to  servant,  child 
or  wife,  are  recovered  by  an  action  of 
trespass  on  the  case,  whether  the  injury 
was  wilful,  accompanied  by  force  or 
not,  and  whether  it  was  direct  or  con- 
sequential. In  all  cases  arising  upon 
contracts  under  seal  or  upon  judgments, 
when  an  action  of  covenant  or  of  debt 
may  be  maintained,  an  action  of 
assumpsit  may  be  brought.  Howell's 
Anno.  Stat.  1882,  §  7758,  7759,  7778, 
pp.  1942,  1945. 

Notwithstanding  the  above  provi- 
sions an  action  of  debt  may  be  brought 
upon  a  contract  under  seal  or  upon  a 
judgment.  Goodrich  v.  Leland,  18 
Mich.  1 10.  But  a  count  on  a  judgment, 
and  counts  in  assumpsit  at  common  law 
may  be  joined.  Hogsett  v.  Ellis,  17 
Mich.  351. 

Mississippi. — Adopted  a  code  in  1850 
similar  to '  that  of  Dakota,  omitting 
clauses  i  and  7,  and  the  provisions  as  to 
foreclosure  of  mortgages.  Acts  of 
1850,  p.  57,  61,  §  9. 

This  was  omitted  in  the  code  of  1857, 
which  contained  a  provision  abolishing 
the  distinction  between  case  and  tres- 
pass, p.  492,  fj  86.  This  provision  does 
not  seem  to  be  included  in  the  code 
of  1880. 

New  Hampshire  — There  seems  to  be 
no  statutory  provisions,  but  it  has  been 
decided  that  counts  in  contract  and 
tort  may  be  joined  in  a  declaration  on  a 
single  cause  of  action.  Whitaker  v. 
Warren,  60  N.  H.  20;  Rutherford  v. 
Whitcher.  60  N.  H.  no;  Crawford  t;. 
Parsons,  63  N.  H.  438. 

New  Jersey. — Since  the  adoption  of 
the  new  rules,  the  joinder  of  covenant 
with  debt,  assumpsit,  or  trespass  on  the 
case,  for  injuries  arising  from  breaches 
of  contract,  is  permissible.  Smith  v. 
Miller,  49  N.  J.  Law  (20  Vr.)  521;  s.  i;., 
13  Atl.  Rep.  39. 

Pennsylvania. —  'AH  demands  here- 
tofore recoverable  in  debt,  assumpsit  or 
covenant  shall  hereafter  be  recovered 
in  one  form  of  action,  to  be  called  an 
action  of  assumpsit.     And  all  damages. 
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code  provisions  had  previously  passed  laws  abolishing  the  distinc- 
tion between  various  actions,  which  laws  had  been  construed  in 
the  same  manner.  1  The  rules  of  the  common  law  seem  still  to 
prevail  in  New  Mexico  and  Rhode  Island,  while  the  practice  in 
Louisiana  is  peculiar,  and  is  based  on  the  Code  Napoleon.^ 


heretofore  recoverable  in  trespass,  tro- 
ver or  trespass  on  the  case  shall  hereaf- 
ter be  sued  for  and  recovered  in  one  form 
of'action,  to  be  called  an  action  of  tres- 
pass." Act  of  May  25th,  1887,  P.  L.  271; 
Bright.  Purd.  Dig.,  sup.    2369. 

Tennessee. —  "All  contracts  may  be 
sued  on  in  the  same  form  of  action.  All 
wrongs  and  injuries  to  the  property 
and  person  in  which  money  onl}'  is 
demanded  as  damages,  may  be  redressed 
by  an  action  on  the  facts  of  the  case. 
Penal  actions  may  be  brought  in  the 
same  form.  Whenever  the  facts  of  the 
case  entitle  the  plaintiif  to  sue  for 
breach  of  contract,  or,  at  his  election, 
for  the  wrong  and  injury,  he  may  join 
statements  of  his  cause  of  action  in 
both  forms  or  either."     Code   1884,  pp. 

639.  640. kk  3440-2- 

Under  the  above  provisions  counts  in 
assumpsit,  tort,  and  upon  the  facts  of 
the  case,  may  be  joined.  L.  &  N.  R. 
Co.  r'.  Guthrie,  10  Lea  (Tenn.)  432;  and 
claims  for  damages  \>\-  the  same  tres- 
pass to  the  freehold,  to  personal 
property,  and  to  plaintiff  himself,  may 
be  joined  in  the  same  declaration,  and 
even  in  one  count  upon  the  facts  of  the 
case.  Shoemaker  v.  Atkin,  11  Heisk. 
(Tenn.),  294;  Burson  v.  Cox,  6  Bax. 
(Tenn.)  360..  But  see  Waggoner  v. 
White,  II  Heisk.  (Tenn.)  741. 

But  a  count  in  trespass  for  personal 
injuries  and  a  count  upon  a  contract 
made  in  settlement  of  plaintiff's  claim 
for  damages  for  such  injuries,  is  bad  for 
repugnancy.  Henderson  v.  Boj'd,  85 
Tenn.  21. 

Vermont. — "Counts  in  trespass  may 
be  joined  with  counts  in  trespass  on  the 
case,  including  trover,  in  one  decla- 
ration, if  for  the  same  cause  of  ac- 
tion." Rev.  Laws  Vermont  1880,  p. 
228,  §  912.  It  is  not  necessary  that  the 
declaration  should  contain  any  special 
allegation  that  they  are  for  the 
same  cause  of  action.  Alger  v.  Curry, 
38  Vt.  382;  but  it  must  satisfactorily 
appear  from  the  declaration  itself  that 
the  several  counts  are  for  the  same 
cause  of  action.  Black  w.  Howard,  50 
Vt.  27;  Templeton  v.  Clogston,  59  Vt. 
628,  s.  c,.  10  Atl.  Rep.  594. 

Trespass  on  the  freehold    and   on  the 


case  may  be  joined.  Hagar  v.  Brai- 
nerd,  44  Vt.  294. 

Virginia. — "In  any  case  in  which  an 
action  of  trespass  will  lie,  there  may  be 
maintained  an  action  of  trespass  on 
the  case."  Code  of  Virginia,  1887,  p. 
693.  §  2901. 

Under  this  section  counts  in  trespass 
may  be  joined  with  counts  in  case. 
Parsons  v.  Harper,  16  Graft.  (Va.)  64; 
Womack  v.  Circle,  29  Graft.  (Va.)  192. 

West  Virginia. — Same  provision  as  in 
Virginia,  sufra.  Code,  p.  709,  ^  8. 
And  construed  in  the  same  way.  Beck- 
with  V.  Mollahan,  2  W.  Va.  477; 
Livelj'  V.  Ballard,  2  W.  Va.  496.  There 
js  but  one  form  of  action  in  justice 
courts.     Code,  p.  437,  §  49. 

1.  States  Now  Practicing  Under  Codes 
— Arkansas. — All  forms  of  action  were 
abolished,  and  therefore  trespass  and 
case  could  be  joined.  Chrisman  v.- 
Carney,  33  Ark.  316;  Gibbs  Z'.  Dickson, 
33  Ark.  107. 

Connecticut. — By  acts  passed  in  1836 
and  1S75  the  joinder  of  case  with  tres- 
pass or  assumpsit  was  allowed  when 
the  counts  are  for  the  same  cause  of 
action.  These  acts  were  construed  not 
to  allow  the  joinder  of  trespass  and 
assumpsit.  McWheene3'  v.  City  of 
Waterbui-y,  46  Conn.  295,  and  it  w^s 
required  that  the  counts  should  be  for 
the  same  cause  of  action,  and  an  aver- 
ment that  they  were  for  the  same  cause 
was  not  sufficient,  if  the  declaration 
■<vas  repugnant  to  such  an  averment. 
Boenun  v.  Tavlor,  19  Conn.  122;  Ha- 
vens V.  Hartford  &  N.  H.  R.  Co., 
26  Conn.  225;  Belden  v.  Granniss,  27 
Conn.  511;  Griffin  v.  Gilbert,  28 
Conn.  493;   Winnie    v.  Pond,  34  Conn. 

39'- 

Indiana. — A  statute  providing  that  if 
a  writ  is  in  trespass  and  the  declaration 
in  case,  or  vice  versa^  the  variance  is 
immaterial,  was  held  not  to  authorize 
a  joinder  of  counts  in  trespass  and  case. 
Hines  v.  Kinnison,  8  Blf.  (Ind.)  119. 

Ohio. — When  claims,  recoverable  at 
common  law  in  anaction  of  trespass,  are 
made  recoverable  in  an  action  on  the 
case,  the  two  claims  may  be  .joined. 

2.  kew  Mexico. — "The  pleadings  and 
practice  shall  be  according  to  the  forms 
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4.  Joinder  Under  Codes — («)  Provisions  of  the  Codes. — The 
joinder  of  causes  of  action  ,is  regulated  by  express  provisions  in 
the  codes  of  Arizona,  Arkansas,  California,  Colorado,  Connecticut, 
Dakota,  Idaho,  Indiana,  Iowa,  Kansas,  Kentucky,  Minnesota, 
Missouri,  Montana,  Nebraska,  Nevada,  New  York,  North  Carolina, 
Ohio,  Oregon,  South  Carolina,  Texas,  Utah,  Washington,  Wiscon- 
sin and  Wyoming.*  Codes  have  also  been  adopted  in  the  Dis- 
trict  of  Columbia,  Florida,   Maryland  and   Mississippi,  but   they 


and  rules  of  the  common  law."  Comp. 
Laws  1884,  \  1907.  The  practices  in 
I^ouisiana  is  treated  in  i  separate  sec- 
tion, infra. 

1.  Code  Provisious  as  to  Joinder — 
Arizona. — Bjthe  code  of  1877  the  provi- 
sions of  the  California  code  were  adopted 
ifsissimis  verbis,  except  the  last  clause 
as  to  an  action  for  malicious  arrest  and 
prosecution.  Compiled  Laws  Arizona, 
1877,  §  2500,  p.  417.  In  the  code  adopt- 
ed February  14th,  1887,  that  provision  is 
omitted,  and  the  following  adopted:' 
"Only  such  causes  of  action  may  be 
joined  as  are  capable  of  the  same  char- 
acter of  relief.  But  actions  ex  contractu 
shall  not  be  joined  with  actions  ex  de- 
licto. In  actions  ex  delicto  there  shall 
not  be  joined  actions  to  recover  for  in- 
juries to  the  person,  to  property  or  to 
character,  but  they  shall  be  sued  for 
separately.  Rev.  Stat.  Arizona,  1877, 
§  670. 

Arkansas. — Several  causes  of  action 
may  be  united  in  the  same  complaint 
where  each  affects  all  the  parties  to  the 
action,  may  be  brought  in  the  same 
county,  be  prosecuted  by  the  same  kind 
of  proceedings,  and  all  belong  to  one  of 
the  following  classes : 

1st.  Claims  arising  out  of  contract, 
express  or  implied. 

2nd.  Claims  for  the  recovery  of  spe- 
cific real  property  and  the  rents,  profits 
and  damages  for  withholding  the  same. 

3rd.  Claims  for  the  recovei:y  of  spe- 
cific personal  property  and  damages  for 
the  taking  or  withholding  the  same. 

4th.  Claims  for  partition  of  real  or 
personal  property,  or  both. 

5th.  Claims  arising  from  injuries  to 
character. 

6th.  Claims  arising  from  injuries  to 
person  and  property. 

7th,  Claims  against  a  trustee  by 
virtue  of  a  contract  or  by  operation  of 
law."     Dig.  Stat.  Ark.,  §5014,  p.  982. 

California. — "The  plaintilT  may  unite 
several  causes  of  action  in  the  same 
complaint  where  they  all  arise  out  of — 

"ist.  Contracts,  express  or  implied. 


"2nd.  Claims  to  recover  specific  real 
property,  with  or  without  damages,  for 
the  withholding  thereof,  or  for  waste 
committed  thereon,  and  the  rents  and 
profits  of  the  same. 

"3rd.  Claims  to  recover  specific  per- 
sonal property,  with  or  without  dam- 
ages, for  the  withholding  thereof. 

"4th.  Claims  against  a  trustee  by 
virtue  of  a  contract  or  by  operatioii  of 
law. 

"5th.  Injuries  to  character. 
"6th.  Injuries  to  person. 
"7th.  Injuries  to  property. 
"The  causes  of  action  so  united  must 
all  belong  to  one  only  of  these  classes, 
and  must  affect  all  the  parties  to  the 
action,  and  not  require  different  places 
of  trial,  and  must  be  separately  stated; 
but  an   action  for  malicious  arrest  and 
prosecution,  or  either  of  thera,  may  be 
united  with  an  action  for  either  an  in- 
jury   to  character   or   to    the   person." 
Code  of  1851,  §  64;  code  of  1872,  §  427. 
Colorado. — "The   code  of   civil    pro- 
cedure of  Colorado  differs  from  all  the 
rest,  and  by  class  first  actions  ma_v  be 
united  for  the  recovery  of  real  property 
with   damages,   rents,   profits,   etc.;  by 
class  second,  actions  for  the  recovery  of 
personal  property,  with   damages,  etc., 
and  by  class  third,  all  actions  for  dam- 
ages, whether  upon  contract  or  for  in- 
juries to  propertj',  person  or  character." 
Code,  \  71  (18S3,  §  73);  Bliss  on  Code 
pleading  (2nd  ed.),  §  112,  p.  1S5. 

Connecticut. — "In  every  civil  action 
not  brought  before  the  justice  of  the 
peace  the  plaintiff  may  include  in  his 
complaint  both  legal  and  equitable 
rights  and  causes  of  action,  and  demand 
both  legal  and  equitable  remedies;  but 
where  several  causes  of  action  are 
united  in  the  same  complaint  they  must 
all  be  brought  to  recover,  either  (i) 
upon  contract,  express  or  implied,  or 
(2)  for  injuries,  with  or  without  force 
to  person  and  property,  or  either,  in- 
cluding a  conversion  of  property  to  the 
defendant's  use;  or  (3)  for  injuries  to 
character;  or    (4)    upon   claims   to   re- 
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cover  real  propert\',  with  or  without 
damages  for  the  withholding  thereof, 
and  the  rents  and  profits  of  the  same; 
or  (5)  upon  claims  to  recover  personal 
property  specifically,  with  or  without 
damages  for  the  withholding  thereof; 
or  (6)  claims  arising  by  virtue  of  a  con- 
tract or  by  operation  of  law,  in  favor  of 
or  against  a  party  in  same  representa- 
tive or  fiduciary  capacity;  or  (7)  upon 
claims,  whether  in  contract  or  tort,  or 
both,  arising  out  of  the  same  transac- 
tion or  transactions  connected  with  the 
same  subject  of  action.  The  se^'eral 
causes  of  action  so  united  must  all  be- 
long to  one  of  these  classes,  and,  ex- 
cept in  actions  for  foreclosure  of  mort- 
gages or  liens,  must  affect  all  the  parties 
to  the  action,  and  not  require  different 
places  of  trial,  and  must  be  separately 
stated;  and  in  all  cases  where  several 
causes  of  action  are  joined  in  the  same 
complaint,  or  as  matter  of  counter 
claim  or  set-off"  in  the  answer,  if  it  ap- 
pear to  the  court  that  they  cannot  all 
be  conveniently  heard  together,  the 
court  may  order  separate  trials  of  any 
such  causes  of  action,  or  may  direct 
that  anj'  one  or  more  of  them  may  be 
expunged  from  the  complaint  or 
answer."  Gen.  Stat,  of  Conn.  1888,  § 
878,  p.  211.    Adopted  in  1879. 

Dakota. — The  plaintiff  may  unite  in 
the  same  complaint  several  causes  of 
action  whether  they  be  such  as  have 
been  heretofore  denominated,  legal  or 
equitable,  or  both,  where  they  all  arise 
out  of — 

1st.  The  same  transaction  or  transac- 
tions connected  with  the  same  subject 
of  action. 

2nd.  Contract, express  or  implied;  or 

3rd.  Injuries,  with  or  without  force,  to 
person  or  property,  or  either;  or 

4th.  Injuries  to  character;  or 

5th.  Claims  to  recover  real  property, 
with  or  without  damages  for  the  with- 
holding thereof,  and  the  rents  and 
profits  of  the  same,  or  for  waste  com- 
mitted thereon;  or 

6th.  Claims  to  recover  personal  prop- 
erty with  or  without  damages  for  the 
withholding  thereof;  or 

7th.  Claims,against  a  trustee  by  virtue 
of  a  contract  or  by  operation  of  law. 

But  the  causes,  of  action,  so  united, 
must  all  belong  to  one  of  these  classes, 
and,  except  in  actions  for  the  fore- 
closure of  mortgages,  must  affect  all  the 
parties  to  the  action,  and  not  require 
different  places  of  trial,-  and  must  be 
separately  stated.  Dakota  Code  (Levi- 
see;,  vol.  I),  §  136,  p.  41. 


Idabo. — Same  as  California.  Rev. 
Stat.  1887,  §  4169. 

Indiana. — "The  plaintiff  may  unite 
several  causes  of  action  in  the  same 
complaint  when  they  are  included  in 
either  of  the  following  classes: 

1st.  Money  demands  on  contract. 

2nd.  Injuries  to  property. 

3rd.  Injuries  to  person  or  character. 

4th.  Claims  to  recover  the  possession 
of  personal  property,  with  or  without 
damages  for  the  withholding  thereof, 
and  for  injuries  to  the  propertv  with- 
held. 

5th.  Claims  to  recover  the  possession 
of  real  property,  with  or  Avithout  dam- 
ages, rents  and  profits  for  the  withhold- 
ing thereof,  and  for  waste  or  damages 
done  to  the  land;  to  make  partition  of 
and  to  determine  and  quiet  the  title  to 
real  propert}-. 

6th.  Claims  to  enforce  the  specific 
performance  of  contracts,  and  to  avoid 
contracts  for  fraud  or  mistakes. 

7th.  Claims  to  foreclose  mortgages, 
to  enforce  or  discharge  specific  liens;  to 
recover  personal  judgment  upon  the 
debt  secured  b^-  such  mortgage  or  lien; 
to  subject  to  sale  real  property  upon  de- 
mands against  decedent's  estates,  when 
such  property  has  passed  to  heirs,  de- 
visees or  their  assigns;  to  marshall  as- 
sets, and  to  substitute  one  person  to  the 
rights  of  another;  and  all  other  causes 
of  action  arising  out  of  a  contract  or  a 
duty,  and  not  falling  within  either  -oi 
tlie  foregoing  classes.  But  causes  of 
action  so  joined  must  affect  all  the 
parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must 
be  separately  stated  and  numbered. 

When  the  plaintiff  desires  to  recover 
the  possession  of  title  papers  or  other 
instruments  of  writing,  or  correct  any 
mistakes  therein,  a  separate  action  may 
be  brought  therefor;  or  the  possession 
of  such  title  papers  or  other  instruments 
of  writing  may  be  recovered,  or  mis- 
takes corrected  in  any  other  action, 
when  such  recovery  or  correction  would 
be  essential  to  a  complete  remedy. 

When  the  action  arises  out  of  con- 
tract, the  plaintiff  ma.y  join  such  other 
matters  in  his  complaint  as  may  be 
necessar}- "for  a  complete  remedy  and  a 
speedy  satisfaction  of  his  judgment, 
although  such  other  matters  fall  within 
some  other  one  or  more  of  the  forego- 
ing classes.  Where  several  causes  of 
action  are  united,  belonging  to  any  of 
the  foregoing  classes,  the  court  may 
order  separate  trials  for  the  further- 
ance of  justice."     Rev.  Stat.   1S8S  (My- 
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ers  &  Co.),  kh  278,  280  (106-108) 
(70-72). 

Iowa. — Causes  of  action  of  whatever 
kind,  where  each  may  be  prosecuted  by 
the  same  kind  of  proceedings,  provided 
that  thej  be  by  the  same  party,  and 
against  the  same  party  in  the  same 
rights,  and  if  suit  on  all  may  be  brought 
and  tried  in  that  county,  may  be  joined 
in  the  sarne  petition;  but  the  court,  to 
prevent  confusion  therein,  may  direct 
all  or  any  portion  of  the  issues  joined 
therein  to  be  tried  separately,  and  may 
determine  the  '  order  thereof.  Rev. 
Codes  of  Iowa,  1888  (Miller),-  §  2630, 
p.  912. 

In  an  action  to  recover  specific  personal 
property,  damages  for  the  detention 
may  also  be  claimed,  "but  there  shall 
be  no  joinder  of  any  cause  of  action, 
not  of  the  same  kind, '  nor  shall  there 
be  allowed  any  counter  claim."  Ibid, 
kh  3225,  3226,  pp.  1093,  1095. 

In  an  action  to  recover  real  property, 
damages  for  the  withholding  may  be  re- 
covered, as  well  as  rents  and  profits, 
but  there  shall  be  no  joinder  and  no 
counter  claim  therein,  except  of  like 
proceedings,  and  as  provided  in  this 
chapter.  Ibid,  §§  3245,  3250,  pp.  1099, 
1100. 

The  action  for  partition  shall  be  by 
equitable  proceedings,  and  no  joinder 
or  counter  claim  of  an3'  other  kind  shall 
be  allowed  therein,  except  as  provided 
hy  this  chapter."     Ibid,   \  3277,  p.  1104. 

Kansas. — Same  as  Dakota,  omitting 
the  words  in  (5)  "or  for  waste  com- 
mitted thereon,"  and  concluding,  "But 
the  causes  of  action  so  united  must  all 
belong  to  one  of  these  classes,  and  rhust 
affect  all  the  parties  to  the  action,  ex- 
cept in  actions  to  enforce  mortgages  or 
other  liens.  Comp.  Laws,  1885 
(Dassler),  §  (3882)  83,  p.  616. 

Kentucky. — Substantially  the  same  as 
Arkansas,  omitting  the  seventh  clause. 
Kentucky   Codes,   1S88   (Carroll),   §  83 

("0,  P-  .57- 

Minnesota. — Same  as  Dakota,  omit- 
ting in  (5)  the  words  "or  for  waste  com- 
mitted thereon,"  and  in  the  conclusion, 
the  words  "except  in  actions  for  the 
foreclosure  of  mortgages.  Stat.  1878, 
§  118(98),  p.  723. 

Missouri. — An  early  code  allowed  the 
plaintiff  to  join  as  many  causes  as  he 
may  have.  See  Childs  v.  Bank  of  Mo., 
17  Mo.  213.  The  present  code  is  sub- 
stantially the  same  as  Dakota,  omitting 
the  provisions  as  to  waste  in  (5),  and  as 
to  foreclosure  of  mortgages  in  the  con- 
clusion, and  changing  clause  7  so  as  to 


read  "claims  by  or  against  a  part^  in 
some  representative  or  fiduciary  ca- 
pacity, by  virtue  of  a  contract,  or  by 
operation  of  law."  Rev.  Stat.  1S79, 
vol.  I,  §  3512,  p.  601. 

Montana.  —  Same  as  California,  except' 
that  the  words  "and  for  an  injunction 
to  stay  waste  or  injury  thereto"  are 
added  to  clause  2.  Comp.  Stat.,  1887, 
§  86,  p.  80. 

Nebraska. — Svibstantially  the  same  as 
Dakota,  omitting  the  provision  as  to 
waste  in  (5)  and  as  to  foreclosure  of 
inortgages  in  the  conclusion.  Comp. 
Laws,  1885,  §  87,  p.  640. 

Nevada. — Same  as  California.  Gen. 
Stat.  1885,  §  3086,  p.  767. 

New  York. — The  original  code  adopted 
in  1848  was  like  the  Dakota  code,  omit- 
ting the  provision  as  to  waste  in  (5) 
and  as  to  the  foreclosure  of  mortgages 
in  the  conclusion.  Rev.  Stat.  1852,  vol.  2, 
p.  509,  §  167.  The  present  code  adopted 
in  1877  is  as  follows  : 

The  plaintiff'  may  unite  in  the  same 
complaint  two  or  more  causes  of  action 
whether  they  are  such  as  were  formerly 
denominated  legal  or  equitable,  or  both, 
where  they  are  brought  to  recover  as 
follows  : 

I .  Upon  contract,  express  or  implied. 

.:.  For  personal  injuries,  except  libel, 
slander,  criminal  conversation,  or  se- 
duction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with 
or  without  damages  for  the  withholding 
thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages 
for  the  taking  or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by 
virtue  of  a  contract,  or  by  operation  of 
law. 

g.  Upon  claims  arising  out  of  the 
same  transactions,  or  transactions  con- 
nected with  the  same  subject  of  action, 
and  not  included  within  one  of  the  fore- 
going subdivisions  of  this  section 

But  it  must  appear,  upon  the  face  of 
the  complaint,  that  all  the  causes  of  ac- 
tion so  united,  belong  to  one  of  the 
foregoing  subdivisions  of  this  section, 
that  they  are  consistent  with  each 
other;  and,  except  as  otherwise  pre- 
scribed by  law,  that  they  affect  all  the 
parties  to  the  action;  and  it  must  ap- 
pear upon  the  face  of  the  complaint 
that  they  do  not  require  different  places 
of  trial.  Co.  Proc,  §  167;  N.  Y.  Ann. 
Code,  1889,  §  484. 

North    Carolina. — Same    as   Dakota,, 
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have  been  repealed.^  While  the  provisions  of  these  codes  vary ,2 
yet  they  are  substantially  the  same,  and  provide  for  joinder  of 
causes  of  action  when  they  all  arise  out  of  (i)  contract  express  or 
implied,  (2)  claims  to  recover  real  property  with  mesne  profits  and 
damages,  (3)  claims  to  recover  personal  property  with  damages, 
(4)  injuries  to  person,  (5)  injuries  to  property,  (6)  injuries  to  char- 


omitting  the  words  "  or  for  waste  com- 
mitted thereon"  in  clause  5.  Code  ot 
18S3,  §  267,  p.  lOI. 

Oblo.  —  Same  as  Dakota,  omitting 
the  words  "or  for  waste  committed 
thereon,"  and  substituting  the  words 
"and  the  partition  thereof,"  in  clause  5, 
and  concluding,  "The  causes  of  action 
so  united  must  not  require  different 
places  of  trial,  and,  except  as  dther- 
wise  provided,  must  affect  all  the  parties 
to  the  actions.  Rev.  Stat.  1890,  §§  5019, 
5020,  pp.  1262,  1263. 

Oregon. — Substantially  the  same  as 
California,  omitting  the  provision  as  to 
waste,  and  rents  and  profits  in  clause  2, 
and  the  reference  to  actions  for  ma- 
licious arrest  and  prosecutions  at  the 
end.    Gen.  Laws,  1S72,  p.  124,  §91. 

Soutli  Carolina. — Same  as  Dakota, 
with  the  omission  of  the  provision  as  to 
waste  in  clause  5.  Code,  1888,  %  188,  p. 
128. 

Texas. — In  Texas  the  Common  Law 
of  England  was  adopted  in  1840.  See 
Sayle's  Texas  Civil  Stat.,  vol.  2,  p.  86, 
art.  3128.  But  the  congress  expressly 
enacted  that  "the  adoption  of  the  com- 
mou  law  shall  riot  be  construed  to 
adopt  the  common  law  system  of  plead- 
ing; but  the  proceeding  in  all  civil  suits 
shall  as  heretofore  be  conducted  by- 
petition  and  answer."  Fowler  v.  Poor, 
Dallam  (Tex.),  401,  403-4;  Sayle's 
Texas  Civil  Stat.,  vol.  i,  p.  399,  art. 
1 185. 

It  was  very  early  decided  that  as  the 
common  law  forms  of  pleading  were 
not  recognized  in  Texas,  all  civil  actions 
there  are  in  a  strict  but  not  in  a  tech- 
nical sense  special  actions  on  the  case; 
actions  in  which  the  party  asserts  his 
right  according  to  the  particular  facts 
and  circumstances  of  his  case  without 
regard  to  technical  forms.  Carter  v. 
Wallace,  2  Tex.  206. 

"Our  laws  and  the  decisions  of  our 
courts  favor  the  joinder  of  all  causes  of 
action  arising  between  the  same  parties 
in  the  same  right  and  growing  out  of 
the  same  transaction."  Lyles  v.  Mur- 
phy, 38  Tex.  75,  79.  See  Blair  v.  Gay, 
33  Tex.  157. 

But  the   Texas    system  of  pleading 


does  not  require  nor  sanction  the  blend- 
ing of  various  and  contradictory  rights 
and  causes  of  action  in  the  same  ^uit. 
Herrington  v.  Williams,  31  Tex.  448. 
And  the  general  rule  is  that  a  cause  of 
action  ex  contractu  and  a  cause  of  ac- 
tion ex  delicto  cannot  be  joined. 
Stewart  v.  Gordon,  65  Tex.  344. 

"  In  Texas,  the  system,  as  followed, 
comes  so  near  that  of  the  Code  States, 
that  I  have  been  strongly  tempted  to 
embrace  it  among  them."  Bliss'  Code, 
Pleading,  Pref.  to  2nd  ed.,  p.  xiv. 

Utah. — Same  as  California  laws,  1884, 
p.  204,  (j  287. 

Washington. — Substantially  same  as 
California,  omitting  the  provisions  as 
to  waste  and  rents  and  profits  in  clause 
(2),  the  phrase  "must  all  belong  to  one 
only  of  these  classes"  and  the  provision 
as  to  malicious  arrest  and  prosecution 
in  the  conclusion.  Code,  1S81,  p.  51, 
§102. 

Wisconsin. — Same  as  Dakota,  omit- 
ting the  provision  as  to  waste  in  clause 
(5),  and  the  words  "except  in  actions 
for  the  foreclosure  of  mortgages"  in  the 
conclusion.  Ann.  Stat.  (S.&B.  1889), 
p.  1531,  52647. 

Wyoming. — Same  as  Ohio.  Rev  Stat. 
1887,  p.  562,  §§2408-9. 

1.  Repealed  Codes — District  of  Colum- 
hla. — A  code  was  adopted  in  1857,  sim- 
ilar to  that  of  Dakota,  omitting  the  words 
"except  in  actions  for  the  foreclosure  of 
mortgages.  Rev.  Code,  1S57,  ch.  82, 
§§  40,  41,  p.  348.  The  writer  has  been 
unable  to  gain  access  to  vol.  iS,  part  2, 
of  the  Rev.  Stat.  U.  S.,  which  contains 
the  Rev.  Stat,  of  the  District  of  Colum- 
bia, but  he  believes  this  code  has  been 
repealed. 

Florida,  Maryland  and  Mississippi 
also  adopted  code  provisions  which 
have  been  since  repealed.  See  supra, 
note  26,  "Distinctions  between  forms  of 
actions." 

2.  It  must  not  be  forgotten,  therefore, 
that  the  general  principles  stated  in  this 
article  may  be  inapplicable  under  the 
special  provisions  of  the  code  of  a  par- 
ticular State.  They  are  in  the  main 
applicable,  and  in  the  main  the  au- 
thorities adduced    will    apply    equally 
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acter,  (7)  claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law,  (8)  claims  arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action,  (9)  claims 
to  foreclose  a  lien  on  real  property  and  recover  a  personal .  judg- 
ment for  any  deficiency  in  the  proceeds  of  the  sale,  (10)  the  exer- 
cise of  the  right  of  eminent  domain. ^  As  to  the  first  eight  of 
these  classes  it  is  uniformly  required  that  "the  causes  of  action  so 
united  must  all  belong  to  one  of  these  classes,  must  affect  all  the 
parties  to  the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated."  A  number  of  the  States,  in  which  the 
provisions  as  to  joinder  have  not  assumed  the  code  form  or  been 
sufficiently  nurnerous  to  justify  including  them  within  the  code 
States,  have  authorized  by  statute  joinder  in  one  or  more  of  the 
above  classes.  These  statutory  provisions  will  be  set  forth  in  the 
discussion  of  the  respective  classes. 

{b)  Causes  of  Action  in  Same  Class — (i)  Contracts. 
— The  causes  of  action  to  be  joined  must  belong  to 
only  one  of  the  above  classes,  under  the  express  provisions  of 
the  various  codes,^  but  all  causes  of  action  belonging  to  the  same 
class  may  be  joined,  provided  they  comply  with  the  code  require- 
ment as  to  affecting  all  the  parties  to  the  action,  and  are  consist- 
ent.^    Thus  all  actions  on  contracts  express  or  implied,  and  how- 

in  all  the  code  States.  Care  has 
been  taken  to  note  the  exceptions, 
both  judicial  and  statutory,  but  the 
provisions  of  the  codes  are  frequently 
changed,  and  the  practitioner  in  every 
State  must  not  fail  to  take  note  of  these 
changes. 

1.  The  code  and  statutory  provisions 
as  to  clauses  g  and  10,  are  stated  under 
their  respective  sub-headings. 

2.  Joinder  of  Causes  in  Same  Class. — 
See  the  code  provisions  ut  supra. 
The  causes  of  action  must  belong  to 
only  one  of  the  classes  McCarty  v. 
Fremont,  23  Cal.  196;  Reynolds  v. 
Lincoln,  71  Cal  183;  Keller  v.  Boat- 
man, 49  Ind,  104;  Dragoo  v.  Levi,  2 
Duv.  (Ky.)  520;  Townsend  v.  Coon,'  7 
N.  Y.  Civ.  Proc.  56;  N.  C.  Land  Co.  o. 
Beatty,  69  N.  Car.  329;  Williams  v. 
Miller,  I  Wash.  Ter.  88. 

When,  however,  causes  of  action  ap- 
parently belonging  to  dififerent  classes 
arise  "out  of  the  same  transaction," 
they  come,  in  some  of  the  States  only, 
under  that  special  code  provision.  See 
Harris  v.  Avery,  5  Kan.  146;  Holmes 
■V.  Sheridan,  i  Dill.  (U.  S.  D.  C.)  351; 
Polly  T>.  Wilkisson,  5  N,  Y.  Civ.  Proc. 
135;  Watts  V.  Hilton,  3  Hun  (N.  Y.) 
■606;  Carter  v.  DeCamp,40  Hun  (N  Y.) 
258.  See  also  the  opinion  of  Willard, 
C.  J.,  in  Suber  v.  Allen,  13  S.  Car.  317, 
324-S 


The  fact  that  a  contract  affects  the 
same  real  estate  for  injuries  to  which 
plaintiff  asks  damages  will  not  author- 
ize him  to  join  his  cause  of  action  for 
breach  of  said  contract.  Thomas  -v. 
Utica  &  B.  R.  R.  Co.,  97  N.  Y.  245; 
Booth  V.  F.  &  M.  Nat.  Bank,  i  N.  Y. 
S.  C.  (T.  &  C.)  45.  Comfare  Thomp- 
kins  V.  White,  S  How.  Pr.  (N.  Y.)  520. 

3.  The  Causes  of  Action  Must  he  Con- 
sistent.— A  cause  based  on  the  affirm- 
ance of  a  contract  cannot  be  joined  with 
one  seeking  to  set  aside  and  rescind  it. 
Neal  i'.  Reynolds,  38  Iowa  432;  Owens 
V,  Hickman,  2  Dis.  (Ohio)  471. 

A  cause  for  share  of  rents  and  profits 
against  a  cotenant,  and  a  cause  averring 
the  relation  of  landlord  and  tenant  dur- 
ing same  period  and  asking  rent,  are 
inconsistent  and  plaintiff  would  be  com- 
pelled to  elect.  House  v.  House,  29 
Minn.  252;  0\*ens  v.  Hickman.  2  Dis.- 
(Ohio)  471.  So  where  plaintiff  claims 
an  absolute  title  to  land,  and  asks 
damages  for  obstructing  him  in  the  use 
of  it,  and  particularly  in  the  enjoyment 
of  a  private  right  of  way.  Smith  v. 
Hallock,  8  How.  Pr.  (N.  Y.)  73. 

When  a  contract  for  sale  of  stocks 
provided  that  the  seller  might  demand 
return  of  the  stocks  on  repayment  of 
the  price,  and  that  if  the  buyer  should 
pay  more  than  he  paid  this  seller  for 
the  same  kind  of  stocks,  he  would  pay 
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ever  evidenced  may  be  joined,  all  being  included  in  class  one.^ 
(2)  Recovery  of  Real  Property;  Mesne  Profits;  Damages;  Parti- 
tion;  Taxes;  Eminent  Domain.— \n  an  action  to  recover  real 
property,  a  count  for  mesne  profits  may  be  joined,  not  only  in  all 
the  code  States,  but  by  statutory  provisions,  such  joinder  is  author- 
ized in  many  of  the  other  States.^  The  damages  recoverable  in 
addition  to  mesne  profits  is  strictly  limited  to  the  damages  for 

the    seller    the     difference     in     price,     action.     Nichol    v.   Alexander,  28  Wis. 


this  seller  could  riot  sue  for  9. 
return  of  the  stock,  and  the  payment  of 
such  a  difference,  the  two  claims  being 
inconsistent.  Stewart  v.  Huntington, 
2  N.  Y.  Sup.  205. 

A  proceeding  by  mandamus  cannot 
be  joined  with  other  actions.  Barada  v. 
Inhabitants  of  Carondelet,   i6  Mo.  323. 

A  plaintiff  cannot  unite  a  cause  of  ac- 
tion to  annul  her  marriage  with  defend- 
ant on  account  of  a  previous  mari-iage  to 
one  who  is  still  alive  with  a  cause  of  ac- 
tion to  quiet  her  title  to  her  separate 
property  in  which  the  defendant  claims 
an  interest.  Uhl  v.  Uhl,  52  Cal.  250. 
Compare  Dunbart'.  Dunbar,  i  Clev.L. 
Rep.  148. 

An  action  for  a  divorce  on  the  ground 
of  adultery  and  for  a  limited  divorce  on 
the  ground  of  cruel  treatment  cannot 
be  joined.  Mcintosh  v.  Mcintosh,  12 
How.  Pr.  (N.  Y.)  289. 

Though  in  Tennessee  counts  in  tort 
and  contract  may  in  certain  cases  be 
joined  in  an  action  on  the  facts  of  the 
case,  yet  a  count  in  trespass  for  per- 
sonal injuries,  and  a  count  on  a  contract 
in  settlement  thereof  are  repugnant  and 
cannot  be  joined.  Hfenderson  v.  Boyd, 
SjTenn.  21. 

When  counts  are  inconsistent,  the 
remedy  is  by  motion  to  elect.  Keens 
V.  Gaslin,  24  Neb.  310;  Young  v.  Ed- 
wards, II  How.  Pr.  (N.  Y  )  20. 

1.  Joinder  of  Causes  in  Same  Class — 
Contracts. — When  each  cause  of  action 
rests  upon  a  promise  to  pay,  whether 
implied  or  not,  they  are  similar  in  na- 
ture and  may  be  joined.  Brown  xk 
Carbonate  Bank,  34  Fed.  Rep.  776; 
Keller  v.  Hicks,  22  Cal.  457;  Buford  v. 
Funk,  4  G.  Gr.  (Iowa)  493;  Stewart  v. 
Balderston,  10  Kan.  130,  143;  Gridley 
V.  Gridley,  24  N.  Y.  130;  Freer  v.  Den- 
ton, 61  N.  Y.  492;  DeWitt  v.  McDon- 
ald, 58  How.  Pr.  (N.  Y.)  411;  Sutton  v. 
McMillan,  72  N.  Car.  102;'  Bowman  v. 
Holladay,  3  Oreg.  1S2;  Curelon  v. 
Stokes,  20  S.  Car.  582. 

Breaches  of  the  covenants  in  two 
deeds  of  different  lands  from  defendant 
to  plaintiff,  may  be  united  in  the  same 


A  judgment  for  the  payment  of 
money  only  is  a  "contract"  within  the 
meaning  of  the  codes,  and  an  action 
thereon  ma}'  be  joined  with  an  action 
on  an  express  contract.  Childs  v.  Har- 
ris Mfg.  Co.,  68  Wis.  231;  s.  c,  32  N. 
W.  Rep.  43. 

When  a  contract  contains  a  cove- 
nant for  stipulated  damages,  and  con- 
stitutes the  parties  partners,  judgment 
for  the  liquidated  damages,  and  for  an 
account  and  dissolution  of  the  partner- 
ship may  be  sought  in  the  same  action. 
Stone  V.  Fouse,  3  Cal.  292. 

But  causes  of  action  accruing  after 
suit  brought  may  not  be  joined  with 
causes  accruing  before,  even  by  amend- 
ment.' Wurlitzer  v.  Suppe,  38  Kan.  31; 
s.  c,  i5Pac.  Rep.  863;  Taylor  v.  Moran, 
4  Met.  (Ky.)  127.  See  Union  R.  R.  & 
Trans.  Co.  v.  Traube,  59  Mo.  355; 
Weinland  v.  Cochran,  9  Neb.  480. 

2.  Eecovery  of  Real  Property,  Mesne 
Profits  and  Damages. — In  addition  to 
the  provisions  upon  this  subject  in  the 
codes  set  forth  in  note  28,  supra,  there 
are  special  provisions  in  a  number  of 
the  States  allowing  a  count  for  mesne 
profits  to  be  joined  in  an  action  of  eject- 
ment. Code  qf  Georgia,  1882,  §  3356, 
(3280),  (3269),  {contra  prior  to  the 
adoption  of  the  code.  Austell  v. 
Swann,  74  Ga.  278,  284);  Howell's 
Anno.  Stat.  Michigan  1882,  §  7829, 
p.  1957;  Rev.  Code  Mississippi 
1880,  §  2512,  p.  681;  Rev.  Stat.  Mis- 
souri, 1879,  vol.  I,'  §  2252,  p.  376; 
Comp.  Laws  New  Mexico  1884,  §  2265; 
New  York  Anno.  Code  1889,  §  1496-7, 
pp.  541-2.  Lyles  v.  Murphy,  38  Tex. 
75;  Rev.  Laws  Vermont  1880,  p.  285,  ^ 
1251;  Code  of  Virginia,  p.  662,  §  2751; 
Code  of  West  Virginia,  p.  6S5,  §  30; 
Anno.  Stat.  Wisconsin  (S.  &  B.  1889), 
p.  1766,  §  3082;  Stat.  I  George  IV,  cli.  87, 
§  2;  Rev.  Stat.  Maine  1883,  p.  S17,  §  11. 

In  Maine,  the  mesne  profits  up  to 
the  date  of  the  writ  of  entry  must  be 
claimed  in  that  action.  They  cannot 
be  sued  for  in  anj-  subsequent  action  of 
any  form.     But  mesne  profits  accrued 
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withholding  the  property,  except  in  so  far  as  a  joinder  of  a  claim 
for  waste  is  allowed  under  the  codes  or  statutes.^  It  would  seem 
that  a  specific  piece  of  real  property,  with  mesne  profits  and  dam- 
ages, may  be  claimed  in  one  count,  as  constituting  one  cause  of 
action.^  A  claim  for  mesne  profits  may  not  be  joined  in  an 
action  unless  authorized  by  statute,  but  such  joinder  is  permissive 
simply  and  not  compiilsory.*     Real  property  may  be  recovered 


subsequent  to  that  date  may  be  re- 
covered in  a  separate  action  of  trespass 
therefor.  Larrabee  v.  Lumbert,  34  Me. 
79;  Larrabee  v.  Lumbert,  36  Me.  440. 
Pub.  Gen.  Laws  Maryland  1S88,  vol.  J., 
p.  1 1 28,  ij  69,  allows  recovery  of  mesne 
profits  up  to  the  time  of  the  determina- 
tion of  the  case.  Plaintiff  may  recover 
mesne  profits  from  the  time  his  title 
accrued,  and  damages  for  waste.  Pub. 
Stat.  Massachusetts  1882,  p.  1019,  §  12. 
See  also  the  article  Ejectment,  sub- 
title 4,  30;  Damages  and  Mesne 
Profits,  Am.  and  Eng.  Encyc.  of  Law, 
vol.  6,  p.  217. 

In  Illinois,  mesne  profits  are  recov- 
ered by  filing  a  suggestion  of  claim 
aiter  recovering  judgment  in  ejectment. 
Anno  Stat.  (Starr  &  Curtis),  vol.  i,  p. 
992,  par.  43.  This  procedure  abolishes 
the  action  of  trespass  for  mesne  profits. 
Harding  v,  Larkin,  41  111.  413,  424. 
But  this  suggestion  is  substantially  a 
new  suit,  and  not  a  continuation  of  the 
action  of  ejectment.  New  service, 
pleadings,  trial  and  judgment  are  re- 
quired. -Ringhouse  v.  Keener,  63  111. 
230. 

In  Pennsylvania,  mesne,  profits  may 
be  recovered  in  ejectment  by  ancient 
practice.  Boyd  -u.  Cowan,  4  Dall. 
(Pa.)'  138;  Battin  v.  Bigelow,  Peters 
(U.  S.  C.  C.  Pa.)  4';2;  Damson  v. 
M'Gill,  4  Whart.  (Pal)  230;  Cook  v. 
Nicholas,  2  W.  &  S.  (Pa.)  27;  Bayard 
V.  Inglis,  5  W.  &  S.  (Pa.)  465. 

Distinct  parcels  of  land,  if  covered 
by  one  title,  may  be  included  in  one 
complaint,  and  claims  for  the  rents  and 
profits  and  damages  may  also  be  united. 
Beard  v.  Federy,  3  Wall.  (U.  S.)  478. 
See  also  the  cases  cited  infra,  under 
II,  4  C,  note  6,  Recovery  of  Real 
Property,  Joinder  of  Defendant. 

1  Damages  —  Waste.  —  Recovery  of 
the  possession  of  land  and  damages  for  a 
forcible  eviction  therefrom  cannot  be 
joined.     Mayo  v.  Madden,  4  Cal.  27. 

A  claim  for  the  recovery  of  real 
estate  sold  under  a  decree  in  equity 
cannot  be  joined  in  the  same  action 
with  a  claim  against  the  clerk  and  mas- 
ter for  the  purchase  money.     Brown  v. 


Coble,  76  N.  Car?  391;  Compare  Heggie 
V.  Hill,  95  N.  Car.  303. 

Recovery  of  possession  of  land  can- 
not be  united  with  a  claim  for  rents 
and  profits  not  connected  with  the  with- 
holding of  such  possession,  Tompkins 
V.  White,  8  How.  Pr.  (N.-  Y.)  520. 
Nor  a  claim  for  consequential  dam- 
ages arising  from  a  change  of  a  road. 
Bowles  V.  Sacramento  T.  &  P.  R.  Co., 
5  Cal.  224. 

Damages  for  waste  are  not  recoverable 
in  the  same  action  unless  by  statute. 
BottoriF  i>.  Wise,  53  Ind.  32;  Woodruff 
V,  Garner,  27  Ind.  4.  See  Simpson  v. 
Greely,  8  Kan.  586;  Hillman  v.  Baum- 
back,  21  Tex.  203. 

2.  One  Count  Sufficient. — Ejectment, 
mesne  profits  and  damages  were  recov- 
ered in  one  action,  perhaps  in  one  count. 
Beard  v.  Federy,  3  Wall.  (U.  S.)  478; 
Sullivan  v.  Davis,  4  Cal.  291;  Spahr 
V.  Nicklaus,  51  Ind.  221;  Burrows 
V.  Holderman,  31  Ind.  412;  Black  v. 
Drake,  281  Kan.  482;  Armstrong  v. 
Hinds,  8  Minn.  254;  Merrill  v.  Dearing, 
22  Minn.  376;  Lord  v.  Dearing,  24 
Minn,  no;  Winona  &  St.  Peter  R.  Co. 
V.  St.  Paul  &  Sipux  City  R.  Co.,  26 
Minn.  179;  Garner  v.  Jones,  34  Miss. 
1501;.  But  see  Lamed  v.  Hudson,  57 
"N.'Y.  151. 

3.  Mesne  Profits. — Mesne  profits  can- 
not be  recovered  in  a  proceeding  at  law 
for  assignment  of  dower  unless  author- 
ized by  statute.  Austell  v.  Swann,  74  Ga. 
278.  Allowed  in  Michigan.  Howell's 
Anno.  Stat.  Michigan  1882,  §  7829,  p. 
1957;  *§  5756,  5757.  P-  1496-  And  un- 
der the  code  provisions  as  to  the  recov- 
ery of  real  property.  Van  Name  v. 
Van  Name,  23  How.  Pr.  (N.  Y.)  247. 

Mesne  profits  may  be  recovered  in  a 
separate  action.  Nash  z'.  Sullivan,  32 
Mich.  189;  s.  c,  20  N.  W,  Rep.  144; 
Rev.  Code  Mississippi  1S80,  §  2512,  p. 
681.  Winings  v.  Wood,  53  Ind.  1S7; 
Walker  v.  Mitcnell,  iS  B.'Mon.  (Ky.) 
541 ;  McGrew  v.  Woodrow,  i  Bush  (Ky.) 
602;  Vandervoort  v.  Gould,  36  N.  Y. 
639.  Livingstone  v.  Tanner,  12  Barb. 
(N.  Y.)  481.  Not  when  determined  in 
the  ejectment  proceeding.    Rev.  Stat. 
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and  a  partition  made  thereof  in  one  action  under  several  of  the 
codes;  a  separate  action  is  necessary  where  there  is  no  such  pro- 
vision.^ The  right  to  join  a  claim  for  a  personal  judgment  or 
lien  in  an  action  of  partition  is  disputed,  but  mesne  profits  have 
been  held  recoverable,  a  specific  performance  obtained,  and  real 
and  personal  property  partitioned  in  the  same  proceeding.^ 
Different  claims  for  taxes  on  land  have  been  held  to  be  properly 
joined,^  and  by  statute  in  a  number  of  States,  in  proceedings  by  a 
corporation  to  condemn  land  under  its  charter  right  of  eminent 
domain,  all  lands  in  the  county  may  be  joined.* 

Ohio  1890,  §  5792;  Rev  Stat.  Wjoming  Partition  may  be  asked  though  the 
1SS7,  §  2998,  p.  660.     And  the  common     title  of  one  of  the  parties  is  but  an  in- 

'  -    -   -       choate  right  of  dower.     Diehl  f.  Lam- 

bart,  9  N.  Y.  Civ.  Proc.  267. 

Partition  and  a  specific  performance 
may  be  sought  in  the  same  action. 
Hall  V.  Hall,  38  How.  Pr.  (N.  Y.)  97. 
Real  and  personal  property  may  be 
partitioned  in  the  same  action.  Pren- 
tice V.  Janssen,  7  Hun  (N.  Y.)  86. 

3.  Taxes. — If  several  tracts  of  land 
belonging  to  the  same  owner  be  sepa- 
rately assessed,  but  under  one  assess- 
ment, the  taxes  assessed  on  the  several 
tracts  raa^-  be  recovered  in  one  action . 
People  V.  Hagar,  52  Cal.  171. 

Two  taxes  assessed  on  the  same  land 
at  different  times  may  be  recovered  in 
the  same  action.  Land  Dist.  v.  Feck,  60 
Cal.  403.  But  two  causes  of 
action  for  enforcing  liens  for 
two  street  assessments  on  the 
same  lot  at  different  times  and  on 
different  contracts,  and  for  improving 
the  same  street,  cannot  be  joined  in  the 
same  suit.  Dj'er  v.  Barstow,  50  Cal. 
652. 

Under  the  provisions  of  the  Iowa 
code,  but  one  suit  need  be  instituted 
against  all  the  owners  of  lots  against 
which  a  municipal  assessment  had  been 
made.  DesMoines  i'.  Stephenson,  19 
Iowa  1507. 

4.  Eminent  Domain. — In  proceedings 
to  condemn  land  under  the  right  of 
eminent  domain,  when  such  right  is 
exercised  under  corporate  charters,  there 
is  a  provision  in  some  of  the  States  to 
the  effect  that  "  All  panels  lying  in  the 
county  and  required  for  the  same  public 
use  may  bfe  included  in  the  same  or 
separate  proceedings,  at  the  option  of 
the  plaintiff,  but  the  court  ma^'  consoli- 
date or  separate  them,  to  suit  the  con-  ■ 
venience  of  parties."  Code  &  Stat. 
California,  vol.  3  (Deering),  \  1244,  p. 
4S2;  Rev.  Stat.  Idaho  1887,  \  5216,  p. 
577;  comfare  Rev.  Code  Iowa,  188S 
"(Miller),  §  1245,  p.  432;  Stat.  Minnesota 
1878,  ^  14,  p.  371;  Rev.   Stat.   Missouri 


law  action  is  held  to  be  superseded  in 
Massachusetts.  Raymond  v.  Andrews, 
d  Cush.  (Mass.)  265;  and  in  Maine  see 
cases  cited  sufra. 

1.  Partition  may  be  sought  in  an 
action  of  ejectment,  the  two  constitut- 
ing only  one  enlarged  cause  of  action. 
Scarborough  v.  Smith,  18  Kan.  399,  re- 
lying on  the  doctrine  laid  down  in 
Tabler  v.  Wiseman  2  Ohio  St.  207, 
that  "a  right  of  entry  will  entitle  a 
party  to  the  proceeding  In  partition, 
without  the  actual  seisin  required  in 
some  other  States.  Such  joinder  is  al- 
lowed by  the  code  of  Ohio. 

Such  a  joinder  was  held  improper  in 
Oott  V.  Powell,  41  Mo.  416;  Moreau  v. 
Detchemendy,  41  Mo.  431;  Lambert  xk 
Bluraenthal,  26  Mo.  471;  Simpson  v. 
Wallace,  83  N.  C.  477. 

2.  Partition. — In  a  proceeding  for  a 
partition  of  real  estate,  the  complaint 
may  not  also  include  the  enforcement 
of  a  lien  against  the  residue  not  awarded 
to  the  petitioner.  Rennick  v.  Chandler, 
59  Cal.  354.  Contra,  Bogardus  v.  Par- 
ker, 7  How.  Pr.  (N.  Y.)  305. 

In  a  suit  for  division  of  u  certain 
estate,  which  requires  that  all  the  heirs 
shoiild  be  made  parties,  a  plaintiff  can- 
not join  a  claim  against  one  of  the  heirs 
for  services  and  another  claim  for  the 
value  of  certain  property  converted  by 
two  of  the  other  heirs.  Such  claims 
are  inconsistent  with  the  demand  for 
partition  of  the  community  estate 
among  the  heirs.  Oliver  v.  Robertson, 
41  Tex.  422. 

Partition  and  an  accounting  of  rents 
and  profit  may  be  joined.  Finch  v. 
Baskerville,  85  N.  Car.  205. 

Partition  of  real  estate  in  which  a 
■decedent  had  a  life  estate  and  an  ac- 
count and  distribution  of  said  decedent's 
estate  may  not  be  joined.  Shanks  v. 
Mills,  25  S.  Car.  358.  It  seems  this 
■would  have  been  allowed  had  decedent 
had  a  fee  in  said  realty. 
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(3)  Recovery  of  Personally ;  Damages;  Injtiries ;  Trusts. — In 
like  manner  claims  included  in  classes  (3),  recovery  of  personal 
property  and  damages,  (4)  injuries  to  person,  (5)  injuries  to  prop- 
erty, (6)  injuries  to  character,  and  (7)  claims  against  a  trustee,  may 
severally  be  joined.^ 


1879,  vol.  I,  §  892,  p.  160;  Comp.  Stat. 
Montana,  1887,  §  604,  p.  216;  Comp. 
Laws  1884,  New  Mexico',  §  2713;  Rev. 
Stat.  Ohio  i8go,  ^  6416,  p.  1586;  \  2236, 
p,  503;  Code  Utah  (Laws  1884),  §  iiii, 
p.  350;  Rev.  Laws  Vermont  1S80,  p. 
644,  §  3359,  et  seq.;  Code  of  Virginia, 
1,887,  §  1085,  p.  310,  Code  of  West  Vir- 
ginia 1887,  p.  310,  §  4,  p.  486,  §  7;  Anno. 
Stat.  Wisconsin  (S.  &  B.  1889),  §  1S46, 
p.  1 106;  Rev.  Stat.  Wyoming  1887,  § 
548,  p.  204. 

Separate  appeals  taken  from  awards 
made  by  the  commissioners  appointed 
to  appraise  the  value  of  the  land  so 
taken  may  be  consolidated  into  one  ac- 
tion. Washburn  v.  Milwaukee  &  L. 
W.  R.  R.  Co.,  59  Wis.  364.  Contra, 
without  the  above  statute,  Ortman  v. 
Union  Pac.  Ry.  Co.,  32  Kan.  419.  A 
right  of  wa^'  is  a  parcel  of  land  within 
the  meaning  of  tlie  above  statute,  and 
therefore  a  right  of  way  across  a  right 
of  way  previously  acquired  by  another 
railroad,  and  over  lands  owned  in  fee 
may  be  united  in  one  suit.  California 
South.  R.  R.  Co.  V.  South.  Pac.  R.  R. 
Co.,  67  Cal.  59. 

Damages  for  other  injuries  may  not 
be  asked  by  a  landowner  in  his  suit 
against  a  corporation  for  damages  for 
lands  taken.  See  Allen  v.  Wilmington 
k  Weldon  R.  R.  Co.,  102  N.  Car.  381, 
Blesch  V.  Chicago  &  N.  W.  Ry.  Co.,  44 
Wis.  593.  See  the  article  Eminent 
Domain,  subtitle  XIV  (■3),  Joinder 
OF  Claims,  Am.  &  Eng.  Encyc.  of 
Law,  vol.  6,  p.  611. 

1.  Recovery  of  personal  property  and 
damages  for  the  con\"ersion  thereof  al- 
lowed in  one  suit.  Baals  v.  Stewart, 
109  Ind.  371;  Pharis  v.  Carver,  13  B. 
Mon.  (Ky.)  236. 

Injuries  to  Person. — All  actions  for 
personal  injuries  can  be  joined  in  the 
same  complaint,  as  for  malicious  prose- 
cution and  false  imprisonment.  Carl 
V.  Ayers,  53  N.  Y.  14;  Dusenbury  v. 
Keiley,  85  N.  Y.  383,  389;  Bradner  v. 
Faulkner,  93  N.  Y.  515;  Marks  v.  Town- 
send,  97  N.  Y.  590;  Barr  v.  Shaw,  10 
Hun  580,  Haight  v.  Webster,  18  N.  Y. 
V/.  D.  108;  Doyle  v.  Russell,  30  Barb. 
(N.  Y.)  300.  These  cases  clearly  over- 
rule Nebenzahl  v.  Townsend,  61  How. 
Pr.  (N.  Y.)  353. 


Ipjuries  to  Property. — See  Freeman  v. 
Webb,  21  Neb.  160.  Jensen  -v.  Union 
Pac.  R.  Co.  (Utah),  4  Law  Rep.  Anno. 
724;  s.  c,  21  Pac.  Rep.  994. 

Fraudulently  inducing  one  to  sign  a 
bond  and  mortgage  is  an  injury  to  per- 
sonal property  and  may  be  joined  with 
an  action  for  a  fraudulent  conversion  of 
personalty.  Cleveland  v.  Barrows,  59 
Barb.  374;  DeSilver  v.  Holden,  6  N.  Y. 
Civ.  Proc.  121;  o.  c,  50  N.  Y.  Super. 
Ct.  (18J.  &  S.)  236. 

When  the  gist  of  an  action  is  neg- 
ligence, both  the  direct  and  consequen- 
tial damages  thereby  occasioned  may 
be  recovered  in  the  same  action'.  Fraler 
V.    Sears    Union    Water    Co.,  12    Cal. 

555- 

Trespasses. — Different  and  distinct 
injuries  to  one  and  the  same  property, 
or  to  different  properties,  whether  the 
same  be  personal  or  real,  or  both,  may 
be  joined  in  the  same  action.  More  v. 
Massini,  32  Cal.  '590;  Strohlburg  v. 
Jones,  78  Cal.  3S1;  Brickner  'V.  Woolen 
Mills  Co.  V.  Henry,  73  Wis.  229. 

Some  of  the  codes  place  injuries  both 
to  property  and  pferson  in  one  class,  in 
which  case  all  such  injuries  could  be 
joined,  since  they  belong  to  the  same 
class.  In  JVe-w  Torli,  however,  injuries 
to  real  property,  to  personal  property 
and  to  the  person,  now  constitute  sepa- 
rate classes,  and  therefore  may  not  be 
joined.  See  Whatling  v.  Nash,  41  Hun 
(N.  Y.)  579;  Durkee  v.  Saratoga  & 
Washington  R.  R.  Co.,  4  How.  Pr.  (N. 
Y.226. 

Injuries  to  Character. — See  White  v. 
Cox,  46  Cal.  169. 

An  entire  conversation  or  libellous 
publication  constitutes  but  one  cause  of 
action.  Cracraft  v.  Cochran,  16  Iowa 
301.  But  separate  conversations  or 
publications  constitute  different  causes 
of  actions  which  may  be  joined,  but 
should  be  separately  stated.  Swinney 
V.  Nave,  22  Ind.  178;  Fleischmann  v. 
Bennett,  87  N.  Y.  231;  Alpin  v.  Mor- 
ton, 21  Ohio  St.  536. 

Slander  and  malicious  prosecution 
for  the  offence  charged  in  the  slander 
were  held  properly  joined,  both  being 
injuries  to  character.  Martin  v.  Mat- 
tison,  8  Abb.  Pr.  (N.  Y.)  3;  Hull  v. 
Vreeland,  42  Barb.  (N.  Y.)  543;  s.  u.,  iS. 
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(4)  Same  Transaction,  or  Transactions  Connected  with  the  Same 
Subject  of  Action. — -This  provision  of  the  code  is  difficult  to  dis- 
cuss. The  cages  decided  give  but  little  aid  in  its  interpretation. 
There  are  various  general  phrases  used,  but  their  application 
greatly  varies.*  It  seems  that  the  proceedings  connected  with  a 
contract  for  the  sale  of  land  and  other  contracts  all  constitute 
one  transaction.*     So  where  there  is  but  one  subject  of  action, 


Abb.  Pr.  (N.  Y.)  182.  Shore  v.  Smith, 
15  OKio  St.  173.  Slander  and  libel 
may  be  joined.  Martin  v.  Mattison,  8 
Abb.  Pr.  (N.  Y.)  3.  Noonan  v.  Orton, 
32  Wis.  106. 

Trusts. — A  claim  for  a  resulting  trust 
for  money  wrongfully'  withheld  may  be 
joined  with  a  similar  claim  for  money 
wrongfully' exacted.  Kraemerw.  Deus- 
termann,  37  Minn.  469;  s.  c,  35  N.  Vi^. 
276. 

So  for  shares  of  stock  held  under  a 
parol  trust  and  fraudulently  obtained. 
Williams  v.  Lowe,  4  Neb.  382. 

Various  breaches  of  the  same  trust 
may  be  joined.  Price  -v.  Brown,  60 
How.  Pr..(N.  Y.)  511. 

An  action  relating  to  different  sepa- 
rate trusts  created  by  the  same  will 
cannot  be  joined,  when  the  beneficiaries 
are  different  and  have  no  common  in- 
terest. Weeks  v.  Cornwall,  39  Hun 
(N.  Y.)  643. 

A  claim  to  enforce  an  express  or  im- 
plied trust  may  be  joined  with  a  claim 
to  enforce  a  vendor's  lien.  Burt  v.  Wil- 
son, 28  Cal.  632. 

1.  Same  Transaction  or  Subject  of 
Action. — Mr.  Pomeroy  says  that  ''  little 
aid  can  be  derived  from  judicial  deci- 
sions" in  construing  the  clause  as  to 
joinder  of  actions  arising  out  of  the 
same,  transaction  or  transactions  con- 
nected with  the  same  subject  of  action. 
Having  referred  to  the  judicial  inter- 
pretation of  these  words  in  N.  Y.  &  N. 
H.  R.  R.  v.  Schuyler,  17  N.  Y.  592, 
604;  Sweet  V.  Ihgerson,  12  How.  Pr. 
(N.  Y.)  331;  Anderson  w.  Hill,  i;3  Barb. 
(N.  Y.)  238;  Ogdensburgh  etc.  R.  R.  t'. 
Vermont  etc.  R.  R.,  63  N.  Y.  176; 
Adams  v.  Bissell,  28  Barb.  (N.  Y.)  3S2; 
Palen  v.  Bushnell,  46  Barb.  (N.  Y.)  24; 
Jones  V.  Steamboat  Co.,  17  Cal.  487, 
497,  and  other  cases,  he  then  .proceeds 
to  analyze  the  subject  most  thoroughly, 
showing  that  unity  of  time  does  not 
make  two  events  one  transaction,  and 
that  the  term  "  subject  of  action  "  was 
employed  "as  synon3'mous  with,  or 
rather  in  the  place  of,  subject  matter  of 
the  action."  See  his  elaborate  and 
thorough  discussion  of  the  question  in 


Remedies  and  Remedial  Rights  (2nd 
ed.),  pp.  505,  521.  See  also  Bliss  on 
Code  Pleading  (2nd  ed.),  ^  125,  p. 
207. 

The  language  of  this  clause  has  been 
said  to  be  "  well  chosen  for  the  purpose 
intended,  because  it  is  so  obscure  and  so 
general  as  to  justify  the  interpretations 
which  shall  be  found  most  convenient , 
and  best  calculated  to  promote  the  ends 
of  justice."  CoMSTOCK,  J.,  in  New 
York  &  N.  H.  R.  R.  Co.  w.  Schuyler,  17 
N.  Y.  592,  604.  The  word  "trans- 
actions "  probably  means  whatever  may 
be  done  by  one  person  which  affects  an- 
other's rights,  and  out  of  which  a  cause 
of  action  may  arise.  Scarborough  v. 
Smith,  18  Kan.  399,  406. 

When  the  causes  of  action  constitute 
a  series  of  transactions  connected  to- 
gether and  forming  one  course  of  deal- 
ing, all  tending  to  one  end,  they  are 
properlj'  joined.  King  v.  Farmer,  88 
N.  Car.  22;  Board  etc.  of  Douglas  Co. 
V.  Wallridge,  38  Wis.  179. 

2.  A  vendor  of  land  who  had  given  a 
note  secured  ,by  a  mortgage  on  other 
land,  to  protect  the  vendee  against  an 
encumbrance  on  the  land  sold,  may  in 
the  same  suit  recover  balance  of  pur- 
chase money  due  him,  the  remainder  of 
the  note,  and  the  discharge  of  the  mort- 
gage, the  encumbrance  having  been  re- 
moved, and  all  matters  held  to  con- 
stitute one  transaction.  Montgomery 
V.  McEwen,  7  Minn.  351.  To  same  . 
effect  Connor  v.  Board  of  Education 
of  St.  Anthony,  10  Minn.  439. 

When  the  subject  is  the  recovery  of 
certain  land,  or  the  amount  of  the  pur- 
chase money  therefor,  under  a  contract 
to  convey,  several  causes  of  action 
against  parties  with  distinct  and  sepa- 
rate interests  may  be  joined,  because  a 
general  right  is  claimed  arising  out  of  a 
series  of  transactions  tending  to  one 
end.  Young  v.  Young,  81  N.  Car.  gi. 
Compare   Heggie  v.  flill,  95   N.  Car. 

303- 

In  a  transaction  for  sale  of  land,  a 
change  subsequently  made  in  the  mode 
of  payment  and  security  required  does 
not  change  the  character  of  the  trans- 
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the  circumstances  connected  with  it  niay  all  be  joined.*  But  unity 
of  time  will  not  make  two  events  one  transaction,  and  the  transac- 
tions must  really  be  the  same;^  and  even  when  they  are  the  same  a 
local  cause  of  action  cannot  be  blended  with  a  transitory  cause.* 

(5)  Foreclosure  of  Liens  and  Personal  Judgment. — Several  pro- 
ceedings to  foreclose  a  mortgage  may  be  joined  if  on  the  same 


action,  or  divide  it  into  several  transac- 
tions. Montgomery  v.  McEwen,  7 
Minn.  351. 

It  is  not  error  to  join  in  the  same 
suit  claims  for  property  converted, 
and  for  damages  proximately  re- 
sulting from  a  breach  of  contract, 
when  the  matters  relied  on  for  a  re- 
covery are  connected  with  arid  grew 
oui  of  the  same  cause  of  action  and 
subject  matter  in  dispute.  Milliken  & 
Co.  V.  Callahan  Co.,  69  Tex.  205; 
Houston  &  Texas  Cent.  R.  Co.  v.  Graves, 
50  Tex.  181. 

In  a  proceeding  to  cancel  fraudulent 
certificates  of  stock  having  a  common 
origin  and  ground  of  invalidity,  all  the 
holders  thereof  may  be  joined,  how- 
ever different  their  rights  and  their  mode 
of  acquiring  said  stock  may  be.  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  17 
N.  Y.  592. 

1.  When  the  subject  of  the  action  is 
the  disherison  of  the  plaintiff,  a  cause 
arising  from  duress  over  the  ancestor  in 
making  the  will,  and  a  cause  arising  from 
false  representations  inducing  plaintiff 
to  waive  objections  to  the  probate  of 
the  will  may  be  joined.  Hay  v.  Hay, 
13  Hun  (NrY.)3is. 

When  the  subject  is  a  breach  of  trust, 
various  breaches  may  be  joined.  Price 
V.  Brown,  60  How.  Pr.  (N.  Y.)  511. 

When  the  subject  was  a'  breach  of 
trust  by  A  and  B,  executors  of  M,  and 
by  A  alone,  administrator  of  N,  sole 
degatee  of  M,  a  joint  action  against  A 
and  B  was  allowed,  it  being  impossible 
to  determine  A's  liability  as  adminis- 
trator without  settling  the  accounts  of 
A  and  B  as  executors.  McLachlan  v. 
Staples,  13  Wis.  448, 

When  a  sheriff  wrongfully  detains 
property  levied  on,  and  injures  it,  the 
two  causes  of  action  arise  out  of  the 
saine  transaction.  Smith  v.  Orser,  43 
Barb.  (N.  Y.)  187. 

Causes  of  action  for  (1)  harboring 
and  maintaining  plaintiff's  wife;  (2) 
conversion  of  personal  property  be- 
longing to  plaintiff,  jure  marifi;  (3) 
inducing  wife,  while  harbored,  to  con- 
vey land  to  defendant;  (4)  conversion 
of  certain  personalty  included  in  a  mar- 


riage settlement  may  be  joined  as  be- 
ing •  transactions  connected  with  the 
same  subject  of  action.  Hamlin  v. 
Tucker,  72  N.  Car.  502. 

When  two  sales  are  made  for  taxes, 
one  by  the  treasurer  and  another  by  his 
deputy,  thej'  are  "transactions  con- 
nected with  the  same  subject  of  action," 
and  causes  of  action  thereon  may  be 
joined.     Freeman  v.  Webb,  2i  Neb.  160. 

Where  plaintiff  had  done  some  work 
for  A  on  certain  logs,,  and  at  another 
time  he  had  done  some  work  for  B  on 
the  same  logs,  he  may  join  A  and  B  in 
one  suit,  praying  judgment  for  a  lien 
upon  the  logs  for  the  entire  ?um,  and  a 
personal  judgment  against  A  and  B 
respectively  for  the  sum  for  which  they 
were  personally  liable  Collins'  v. 
Cowan,  j2  Wis.  634. 

2.  Where  ,a  slander  and  an  assault  and 
battery  occurred  at  the  same  period  of 
time  it  by  no  means  follows,  that  each 
cause  of  action  arose  out  of  the  same 
transaction.  There  are  two  transac- 
tions, physical  force  and  the  utterance 
of  defamatorjr  words.  As  injuries  to 
person  and  character  cannot  be  united, 
these  two  cannot  be  joined.  Anderson 
V.  Hill,  53  Barb.  (N.  Y.)  238,  overruling 
Brewer  t).  Temple,  15  How.  Pr.  (N.  Y.)  , 
286,  /Dragoo  v.  Levi,  2.Duv.  (Ky.)  520. 

When.  A  was  induced  by  the  fraudu- 
lent representations  of  Y  to  sell  stock 
to  X  and  accept  X's  notes,  which  were 
worthless,  and  when  he  received  notes 
from  X  on  a  sale  to  X  of  Y's  stock  in 
the  same  corporation,  A  acting  therein 
as  Y's  agent,  and  unqualifiedly  endors- 
ing these  latter  notes,  the  cause  of 
action  for  damages  for  the  fraudulent 
representations  and  the  cause  of  action 
to  be  relieved  from  his  endorsement  of 
the  second  notes  do  not  arise  out  of  the 
same  transaction,  and  are  improperly 
joined.  Leidersdorf  v.  Second  Ward 
Savings  Bank,  50  Wis.  406. 

3.  A  local  cause  of  action  cannot  be 
blended  with  a  ti-ansitory  cause,  although 
arising  out  of  the  same  transaction. 
Neal  V.  Reynolds,  38  Kan.  432  See 
also  the  cases  cited,  infra.,  under  subdi- 
vision II,  4  (d)  of  this  article,  wherein 
"cause  of  action"  is  defined. 
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property,  and  the  parties  are  the  same.^  A  proceeding  to  estab- 
lish a  mechanics'  Hen  may  not  be  united  with  any  other  proceed- 
ing,^ except  that  by  statute,  and  in  some  States  even  without  a 
statute,  a  personal  judgment  for  the  demand  for  which  plaintiff 
claims  a  lien  may  be  sought  in  the  same  proceeding  wherein  the 
establishment  of  the  lien  is  sought.*  A  mortgage  cannot  be  fore- 
closed and  a  judgment  for  the  deficit,  if  any,  entered  against 
the  mortgagor,  if  .such  a  joinder  is  not  expressly  authorized,* 
unless  such  a  joinder  would  be  permissible  as  arising  out  of  the 
same  transaction  or  transactions  connected  with  the  same  subject 


1.  Foreclosure  of  Mortgages. —  Sev- 
•eral  mortgages  on  same  property 
to  whom  the  parties  are  the  same 
may  be  foreclosed  in  one  action.  Mor- 
rissey  v.  Leddy,  ii  N.  Y.  Civ.  Proc. 
438.  See  also  Bartlett  v.  Boyd,  34  Vt. 
256. 

Several  mortgages  on  different  prop- 
■erties,  vjfhen  the  parties'  liable  on  the 
4ebts  secured  are  the  same,  were  al- 
lowed to  be  foreclosed  in  one  action  in 
Dial  V.  Gary,  24  S.  Car.  572. 

2.  Liens. — The  action  for  mechanics' 
lien  shall  be  prosi-cuted  by  equitable  pro- 
ceedings, and  therewith  shall  no  other 
-cause  of  action  be  joined.  Rev.  Codes 
Iowa  1888  (Miller),  §  2510,  p.  862.    Com- 

Jiare  Allen  v.  Ham,  63  Me.  532,  from 
which  it  seems  that  such  counts  can  be 
joined,  but  on  recover)'  of  judgment  for 
both  the  lien  is  forfeited.  In  Iowa,  how- 
ever, such  other  cause  of  action  may  be 
joined  by  consent,  though  several 
parties  had  united  in  the  procedure  to 
enforce  the  lien.  Hines  v.  Whitebreast 
C.  &  M.  Co.,  48  Iowa  296.  It  cannot 
be  joined  without  such  consent.  Sweet- 
zer  7t.  Harwick,  67  Iowa  488. 

3 .  Liens  on  Kealty  and  Personal  Liabili- 
ty— Mechanics'  Liens. — It  is  not  a  mis- 
joinder of  counts  to  unite  both  the  con- 
tractor and  owner  in  the  complaint  of 
a  material  man  to  enforce  his  lien. 
Trammell  v.  Hudmon,  78  Ala.  222; 
Ti-ammell  v.  Hudmon,  86  Ala.  472. 
And  the  plaintiff  may  have  a  personal 
judgment,  though  he  fails  to  establish 
his  lien.  Bedsole  v.  Peters,  79  Ala.  133; 
Brugman  v.  McGuire,  32  Ark.  734; 
Wilkerson  v.  Rust,  57  Ind.  172;  Flvnn 
■T'.  Des  Moines'  &  'St.  -L,  R.  Co",  63 
Iowa  490;  Collins  v.  Cowan,  52   Wis. 

*34- 

The  right  to  join  these  two  counts 
was  doubted  in  Cox  v.  West  Pac.  R. 
Co.,  47  Cal.  87;  Charboneau  v.  Heuni, 
24  Wis.  250;  and  it  was  expressly  de- 
nied in  Lewis  v.  Williams,  3  Minn.  151; 
Davis  V.  Schmidt,  22  S.  Car.  128. 


Under  the  New  Yoili  code  ^it  has 
been  held  that  the  personal  judgment 
can  only  be  had  in  case  the  lien  is  es- 
tablished. Buroughs  V.  Tostevan,  75  N. 
Y.  567. 

In  a  number  of  States  this  joinder  is 
now  authorized  by  statute  as  follows: 
"In  *an  action  on  a  mortgage  or  lien  the 
judgment  may  be  rendered  for  the  sale 
of  the  property  and  for  the  recovery  of 
the  debt  against  the  defendant  person- 
ally." Dig.  of  Stat.  Arkansas,  §  5170, 
p.  1002.  To  same  effect  are  Comp. 
Laws  Kansas  1885  (Dassler),  ^  (4210), 
399,  p.  653;  Kentucky  Codes  1S88  (Car- 
rol'l),  §  376  (406),  p.  189;  Howell's 
Anno.  Stat.  Michigan  1882,  §§  6702, 
8386,  pp.  1732,  2065;  Rev.  Stat.  Missouri 
1879,  vol.  I,  §§  3185,  3306,  pp.  536,  564; 
Comp.  Laws  New  Mexico  1884,  §  1531; 
New  York  Anno.  Code  18S9,  ^§  1627, 
1739,  pp.  581,  619;  Rev.  Stat.  Ohio 
1890,  §  5021,  p.  1263;  Sayles'  Texas 
Civil  Stat.,  vol.  1,  art.  1340,  p.  447.  See 
Delegpine  v.  Campbell,  52  Tex.  4;  Rev. 
Stat.  Wyoming  1887,  p.  562,  §  2410. 

In  Connecticut,  in  an  action  on  a  lien, 
judgment  for  any  deficiency  after  the 
sale  may  be  rendered  "against  any 
party  liable  to  pay  the  same  who  is  ^ 
partv  to  the  cause  and  has  been  duly 
served  with  process  or  appeared  there- 
in, and  all  such  persons  may  be  inade 
parties."  Gen.  Stat.  1888,  §  3028,  p.  660. 
See  Anno.  Stat.  Wisconsin  (S.  &  IJ. 
1889),  §  3324,  p.  1851;  Huse  V.  Wasli- 
burn,  59  Wis.  414;  Edleman  v.  KiddjC^ 
Wis.  18. 

4.  Mortgage  Foreclosures.  Personal 
Judgment. 

A  mortgage  could  not  be  foreclosed 
and  personal  liability  determined  in 
same  action  unless  allowed  bv  statute. 
McKee  v.  Pope,  18 B.  Mon.  (Ky.)  548; 
Doan  V.  Holly,  25  Mo  357;  s.  c,  26M0. 
186. 

Previously  in  proceedings  in  equity' 
to  foreclose  a  mortgage,  the  court  could 
order  an  execution  for  the  deficiency,  if 
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of  action.*  Such  a  judgment  is,  however,  expressly  authorized 
by  the  statutes  and  codes  of  most  of  the  States  against  the 
mortgagor,*  and  in  many  States  the  person  or  persons,  parties  to 
the  action  and  duly  served  with  process,  who  are  liable  for  the 
debt   secured  by  the  mortgage  ;*  such  a  judgment  may  also,  in 


any,  but  could  not  enter  a  judgment 
therefor  which  would  be  ^  lien.  Ham- 
ilton v.  Jefferson,  13  Ohio  427;  Myers 
V.  tfewitt,  16  Ohio  449. 

1.  In  Wisconsin,  the  practice  of  unit- 
ing the  legal  cause  of  action  for  the 
debt  with  the  'equitable  remedy  of  fore- 
closure was  introdiiced  and  prevailed  in 
the  territorj'  before  the  adoption  of  the 
State  constitution.  Jaine,  J.,  in  Gam- 
ble V.  Loop,  14  Wis.  461,  465;  citing 
statutes  of  1839,  p.  292,  %  82. 

The  Rev.  Stat,  of  Wis.  1849,  ch.  84, 
^  77i  expressly  provided  for  the  entry  of 
judgment  for  the  deficiency  against  the 
mortgagor.  This  provision  was  omit- 
ted from  the  revision  of  1858,  Not- 
withstanding that  omis^sion,  where  the 
mortgagor  is  the  sole  defendant,  a  judg- 
ment for  the  deficiency  could  be  entered 
against  him,  because  the  two  causes  of 
action  arise  out  of  the  same  transaction, 
and  affect  all  the  parties  to  the  contro- 
versy. Sauer  v.  SteinbauerJ  14  Wis.  70. 
But  the  two  causes  of  action  were  not 
allowed  to  be  joined  unless  they  affect- 
ed all  the  parties.  Jesup  v.  City  Bank 
of  Racine,  14  Wis;  331;  £ts  where  there 
,  were  different  parties  to  the  original 
debt  and  all  are  made  defendants. 
Cory  V.  Wheeler,  14  Wis.  281;  Stilwell 
V.  Kellogg,  14  Wis.  461 ;  Farsi  v.  Goetz, 
15  Wis.  231. 

The  omission  in  the  revision  of  1858 
was  supplied  by  the  act  of  1862,  ch.  243, 
P.  L.  143,  allowing  entry  of  judgment 
against  the  defendant  or  defendants 
who  executed  the  note,  bond,  or  other 
evidence  of  debt,  accoinpanying  the 
mortgage.  See  Connecticut  Mut.  Life 
Ins.  Co.  V.  Cross,  18  Wis.,  109., 

2.  Statutory  Provisions. — The  Cali- 
fornia code  having  provided  for  the  ac- 
tion to  foreclose  a  mortgage  and  for  the 
sale  of  the  mortgaged  property,  con- 
tinues: "And  if  it  appear  from  the  sher- 
iff's return  that  the  proceeds  are 
insufficient  and  a  balance  still  remains 
due,  judgment  can  then  be  docketed  for 
such  balance  against  the  defendant  or 
defendants  personally  liable  for  the 
debt."  Code  of  Civil  Proc,  %  726; 
Deering's  Anno.  Code  and  Stat.,  vol.  3, 
p.  328;  Similar  provisions  in  Rev. 
Code      Dist.      of      Columbia,      1857, 


ch.  loi,  §  3,  p-  408;  Rev.  Stat. 
Idaho,  1887,  -ij  4526,  p.,  503;  Rev. 
Codes  Iowa  1888  (Miller),  §§  3321, 
3322,  pp.  iiii,  1112;  Stat.  Minnesota 
1878,  §  33  (30),  p.  846  (in  i85i  the  law 
of  Minnesota  was  the  same  as  in  Indi- 
ana, Nichols  V.  Randall,  5  Minn.  304); 
Comp.-  Stat.  Montana  '  1887,  §  '  358, 
p.  158;  Comp.  Stat.  Nebraska  1885,  § 
847,  p.  726;  Gen.  Stat.  Nevada  1885,5 
3270,  p.  810;  See  Weil  v.  Howard,  4  Nev. 
384;  Rev.  Stat.  Ohio,  i8go,  §  5021,  p. 
1263;  Laws  Utah  1884,  p.  268,   §  606. 

3.  In  several  of  the  States  it  is  ex- 
pressly provided  that  judgment  for  the 
deficiency  may  be  entered  against  the 
mortgagor  and  his  surety  or  anj'  per- 
son liable  to  pay  the  debt  secured  by  the 
mortgage.  Dakota  Code  (i  Levisee),  §§ 
136,  617,  619,  pp.  41,  164-5;  North  Car- 
olina Code  1883,  §  267,  p.  loi;  South 
Carolina  Code  1888,  p.  128,  '^  188; 
Indiana  Rev.  Stat.  1888  (Myers  &  Co.), 
5  1097  (714)  (633);  Michigan  How. 
Anno.  Stat.  1882,  §§  6702-4,'  pp.  1732-3; 
New  Jersey  Rev,  1877,  p.  118,  \  76; 
New  York  Anno.  CodeiSSg,  §  1627, 
p.  581;  Wisconsin  Anno.  Stat.  (S.  & 
B.  1889),  p.  179,  §  3156;  Anno  Stat.  Illi- 
nois (Starr  &  Curtis),  vol.  2,  p.  1642, 
par.  16. 

The  parties  to  a  note  or  bond  may 
be  joined  in  a  suit  thereon,  and  a  mort- 
gage given  by  one  to  secure  said  note 
or  bond  may  be  foreclosed  in  the  same 
suit.  Eastman  v.  Tiirman,  24  Cal.  379; 
Thome  v.  Newby,  59  How.  Pr.  (N.  Y.) 
120;  King  V.  Safford,  19  Ohio  St.  587; 
Potter  V.  Hussey,  i  Utah  249. 

So  the  maker  of  a  note,  and  a  mort- 
gage given  by  him  and  a  third  party. 
Ball  V.  Nash,  55  Ind.  9. 

The  guarantor  of  a  note  may  riot  be 
joined  unless  the  statute  authorizes 
such  joinder.  Borden  v.  Gilbert,  13 
Wis.  670. 

If  a  mortgage  is  assigned  as  a  pledge 
for  the  payment  of  the  debt  of  the 
mortgagee,  the  assignee  may  unite  in 
the  same  action  his  claim  against  the 
mortgagor  and  mortgagee,  and  persons 
having  liens  on  the  mortgaged  preipi- 
ses.     Farwell  v.  Jackson,  28  Cal.  105. 

In  an  action  for  breach,  of  contract,  to 
secure  the  performance  of  which  the 
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some  States,  be  entered  against  subsequent  purchasers  from  the 
mortgagor  who  have  assumed  the  payment  of  the  mortgage  debt.* 
Similar  joinders  hav€  been  allowed  in  proceedings  on  a  vendor's 
lien,  for  a  legacy  charged  on  land,  and  for  the  foreclosure  of  a  lien 


obligor  had  executed  a  mortgage,  it  is 
not  a  misjoinder  to  ask  a  foreclosure  of 
the  mortgage.  Stapleton  v.  King,  40 
Iowa  278. 

In  Michigan,  Oregon  and  Wash- 
ington,  •  the  mortgagor,  surety  etc., 
must  have  made  an  agreement 
to  pay  to  support  a  personal  judg- 
ment, and  such  agreement  will 
not  be  implied.  Howell's  Anno. 
Stat.  1882,  §  5656,  p.  1458.  Howe  f. 
Lemon,  37  Mich.  164;  Gen.  Laws  Oreg. 
1872,  p.  ig6,  §  410,  p.  516,  (j  7;  Code  of 
Washington,  1881,  pp.  135-6,  §§  610, 
611,619. 

The  provisions  as  to  a  personal 
judgment  against  the  mortgagee  do 
not  apply  to  cases  where  the  mort- 
gagors were  not  personally  liable 
for  the  debt,  as  where  mortgages  were 
executed  by  others  than  the  debtor,  as 
collateral  security,  etc.  Chittenden  v. 
Gossage,  18  Iowa  157;  Corry  v.  Gay- 
nor,  21  Ohio  St.  277;  Fleming  v.  Ker- 
kendall,  31  Ohio  St.  568.  Nor  where  the 
mortgagor  was  not  served  with  process. 
Wood  V.  Stanberry,  21  Ohio  St.  142. 
Kor  to  an  action  by  the  tl-ustees  for  the 
foreclosure  of  railway  mortgage  bonds. 
Welsh  V.  First  Div.  St.  P.  &  Pac.  R. 
Co  ,  25  Minn.  314. 

The  defendant  must  have  been  per- 
sonally served.  Booth  v.  Connecticut 
Mut.  Life  Ins.  Co  ,  43  Mich.  299;  Innes 
■V.  Stewart,  36  Mich.  285.  See  Embury 
V.  Bergamiiii,  9  C.  E.  Gr.  (24  N.  J.  Eq.) 
227. 

The  defendant  may  be  personally 
served  irf  another  county.  Maholm  v. 
Marshall,  29  Ohio  St.  611. 

Such  personal  decree  will  not  be 
given,  if  an  action  at  law  for  the  debt 
would  be  barred  by  the  statute  of  limi- 
tations. Michigan  Ins.  Co.  v.  Brown, 
II  Mich.  265. 

The  proceedings  against  a  guarantor 
are  new  and  supplementary  to,  aiid  not 
a  continuation  of,  the  foreclosure  pro- 
ceedings. The  mortgaged-  premises 
and  the  Mortgagor's  other  property 
must  be  exhausted  before  a  personal 
judgment  may  be  had  against  the  guar- 
antor. Johnson  V.  Shepard,  35  Mich.  115. 

Sureties,  not  for  the  payment  of  a 
mortgage,  .but  for  the  provision  of  a 
sinking  fund,  are  not   liable  to  the  per- 


sonal judgment.    J03'  v.  Jackson,  etc. 
Plank  Road  Co.,  11  Mich.  155. 

In  foreclosing  a  mortgage  against  the 
heir  of  the  mortgagor  it  is  error  to  ren- 
der a  personal  decree  against  him  for 
the  debt.  Harbison  v.  Vaughan,  42 
Ark.  539. 

As  to  entering  judgment  tor  a  defi- 
ciency'against  a  deceased  mortgagor's 
heirs,  qua  the  assets  of  the  estate  in 
their  hands  See  Collins'  Case,  17 
Hun  (N.  Y.)  289;  s.  c,  6  Abb.  N.  C. 
{N.  Y.)  227;  United  States  Life  Ins. 
Co.  f.  Jordan,  21  Abb.  N.  C.  (N.  Y.) 
330;  Trapier  -v.  Waldo,  16  S.  Car.   276; 

1.  The  judgment  may  not  be  entered 
against  subsequent  purchasers  from  the 
mortgagor.  Rourke  v.  Coulton.  4  Brad. 
(111.  App.)  257;  Carleton  v.  Byington, 
24  Iowa  172;  Stone  v.  Becker,  2  .Clev. 
L.  Rep.  (Ohio)  346.  It  may  in  some 
of  the  States,  if  the  purchaser  has 
assumed  the  payment  of  the  mort- 
gage. Bowen  V.  Kurtz,  37  Iowa  239; 
Crawford  v.  Edwards,  33  Mich.  354; 
Miller  v.  Thompson,  34  Mich.  10;  Tay- 
lor V.  Whitmore,  35  Mich.  97;  Carley 
V.  Fox,  38  Mich.  387;  KlapwoFt'n  v. 
Dressier,  2  Beas.  (13  N.  J,  Eq.)  62; 
Cashman  v.  Henry,  75  N.  Y.  103; 
Comstock  V.  Drohan,  71  N.  Y.  9;  aff'g 
s.  c,  8  Hun  (N.  Y.)  373;  Thayer  v. 
Marsh,  II  Hun  (N.  Y.)  501;  Haile  v. 
Nichols,  16  Hun  (N.  Y.)  37;  Munson 
V.  Dyett,  56  How.  Pr.  (N.  Y.)  333. 
But  such  liability  cannot  be  enforced 
by  a  separate  action.  Hicks  w.McGar- 
ry,  38  Mich.  667. 

The  grantee  of  the  mortgagor  is  not 
liable  if  the  mortgagor  was  not.  Vroo- 
manw .Turner,69N.  Y  .280;  rev.8  Hun 
(N.  Y.)  78;  Fairchild  v.  Lynch,  46  N. 
Y.  Super.  Ct.  (14  J.  &  S.)  i. 

A  personal  decree  for  this  deficiency 
maj'  be  entered  against  a  mortgagee 
who  assigns  the  mortgage  and  guaran- 
tees its  payment.  Jarman  v.  Wis- 
■ivall,  9  C.  E.  G.  (24  N.  J.  Eq.)  267; 
Bristol  V.  Morgan,  3  Edw.  Ch.  (N.  Y.) 
142;  Leonard  v.  Morris,  9  Paige 
(N,  Y.)  90. 

See  this  subject  discussed  more  at 
length  in  the  article  on  Foreclosure 
OF  Mortgages,  Am.  &  Eng.  Encyc.  of 
Law,  vol.  8,  p.  264,  et  seq.  subtitle  XII. 
Judgment  for  Deficierif-. 
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on  personal  property.^  The  judgment  is  the  same  as  a  judgment 
at  law.^  These  code  provisions  as  to  joinder  are  permissive,  how- 
ever, and  not  compulsory.*  , 

(c)  Causes  of  Action  By  and  Against  Different 
Parties  (see  Parties). — Under  the  provisions  of  the  codes 
several  plaintiffs  may  nqt  join  their  causes  of  action  against 
the   same   defendant  or  defendants,*. though  the  same  plaintiff 


1.  Where  a  vendor  of  land  takes  the 
vendee's  notes  in  payment,  and  sues 
thereon,  he  should  unite  his  equitable 
claim  for  a  foreclosure  of  his  \endor's 
lien.  Walker  v.  Sedgwick,  8  Cal.  398; 
Stephens  f .  Magor,  25  Wis.  533. 
Compare  Turner  sw.  Pierce,  34  Wis. 
658. 

Proceedings  to  have  a  legacy  de- 
clared a  lien  upon  lands  of  testator  in 
the  hands  of  his  devisee,  and  to  enforce 
such  lien  by  sale  of  the  land  maj'  be 
joined.     Powers   v.    Powers,    28    Wis. 

659- 

'A  ■plaintiff  may  join  an  action  for 
judgment  on  a  note  with  a  prayer  for 
the  foreclosure  of  a  lien  on  certain 
stocks  pledged  to  secure  the  note.  F. 
&  M.  Nat.  Bank  -v.  Rogers,  i  N.  Y. 
Sup.  757. 

2.  The  lien  of  such  a  judgment  is  the 
salme  as  a  judgment  at  law.  Germania 
Turn-Verein,  74  111.  54. 

3.  These  code  provisions  do  not  pro- 
hibit a  separate  action  at  law  for  this 
balance.  Palmer  v.  Harris,  100  111. 
276.  See  Ha3'den  v^.  Snow,  9  Bissell 
(U.  S.  C.  C.)  511;  Spruce  v.  Ins.  Co., 
40  Ohio  St.  517.  In  Michigan,  leave 
of  court  is,  however,  required.  Innes  f. 
Stewart,  36  Mich.  285. 

4.  Different  Plaintiffs. — Joinder  of  Ac- 
tions by. — Two  or  more  parties  having 
distinct  causes  of  action  against  the 
same  defendant  cannot  join  in  one  suit 
,to  enforce  their  rights.  Bertrand  v. 
Byrd,  5  Ark.  651 ;  Sutherlin  v.  Under- 
writer's Agency,  53  Ga.  442;  Germania 
Fir^•  Ins.  Co.  v.  Hawks,  <,^  Ga.  674; 
Gray  v.  Rothschild,  48  Hun  (N.  Y.J 
596;  Powell  V.  Dayton,  13  Oreg.  446; 
N.  &  W.  R.  R.  Co.  V.  Smoot,  81  Va. 
495;  Hinkle  ^|  Davenport,  38  Iowa  355; 
Grant  v.  McCarty,  38  Iowa  468; 
Schultz  V.  Winter,  7  Nev.  130. 

An  action  by  a  legatee  to  follow  a 
mnd  which  the  personal  representative 
failed  to  collect  on  account  of  alleged 
fraud  cannot  be  joined  with  an  action 
brought  by  such  personal  representa- 
tive to  collect  the  assets-  of  the  estate. 
Paxton  V.  Wood,  77  N.  Car.  11. 

A  joint   action  by  several   claiming 


separate  and  distinct  portions  of  a  league 
of  land  brought  to  recover  their  re- 
spective parts  or  to  recover  mesne 
profits  is  a  misjoinder.  Allen  v.  Read, 
66  Tex.  13;  Wood  v.  McGuire's  Chil- 
dren, 17  Ga.  303. 

So  also  where  they  claim  the  whole 
land  by  separate  and  hostile  titles. 
Hubbell  V.  Lerch,  58  N.  Y.  237. 

It  is  a  misjoinder  when  the  action  is 
brought  to  recover  damages  to  their 
respective  lands,  though  against  one 
defendant  ar  d  caused  by  the  same  act> 
Barham  v.  Hostetter,  67  Cal.  272. 

But  a  joint ,  action  by  several  owners 
of  distinct  portions  of  land  for  one  in- 
jury to  them  all,  and  claiming  damages 
in  solido,  was  allowed  in  Hellams  v. 
Switzer,  24  S.  Car.  39. 

Distributees  or  cestuis  que  trust  can- 
not sue  jointly  and  recover  a  joint  judg- 
ment against  the  administrator  or  trus- 
tee for  an  alleged  balance  of  their  sev- 
eral shares  of  the  amount  found  due  to 
them  by  settlement,  or  as  to  matters  re- 
lating to  the  different  trusts.  Pelly  v^ 
Bowyer,  7  Bush  (Ky.)  513;  Weeks  -u. 
Cornwall,  39  Hun  (N.  Y.)  643. 

Where  A  is  liable  to  B,  and  B  to  C, 
B  and  C  can  unite  in  an  action  against 
A.  Carnej'  w.  Walden,  16  B.  Mon. 
(Ky.)388. 

When  two  mortgages  on  the  same 
property,  one  in  favor  of  the  husband 
and  one  in  favor  of  his  wife,  were  joined 
•  in  the  same  petition  for  foreclosure,  the 
objection  of  misjoinder  not  being  taken 
by  plea,  answer  or  demurrer,  must  be 
considered  as  waived.  Bartlett  f. 
Boyd,  34  Vt.  256. 

Where  several  persons  have  been  in- 
jured by  the  same  libel,  each  has  a  sep- 
arate cause  of  action  and  must  sue 
alone.  Rohinett  v.  McDonald,  6^  Cal. 
611. 

So  in  the  English  practice,  a  vendor 
of  goods  and  the  endorsers  of  a  bill' 
given  in  payment  therefor  may  not 
join  in  one  suit  on  the  claims,  on  the 
bill  and  on  the  note.  Smith  v.  Rich- 
ardson, L.  R.,"4  C.  P.  Div.  112;  s.  c,  27 
W.  R.  230;  48  L.  J.,  C.  P.  140;  40  L.  T., 
N.  S.256. 
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may  declare  upon  a  contract  between  himself  and  defendant, 
and  upon  a  contract  between  defendant  and  a  third  person 
which  has  been  assigned  to  him/  and  a  number  of  the 
States  have  specially  provided  for  the  joinder  of  plaintiff's  claim- 
ing mechanics'  liens  upon  the  same  premises.^ 

In  like  manner  the  same  plaintiff  may  not  join   distinct  causes 
of  action  against  different  defendants,*  except   in  proceedings  to 


1.  Individual  and  Assigned  Causes. — 

But  since  a  plaintiff  may  unite  several 
causes  of  action  in  the  same  complaint, 
■where  they  all  arise  out  of  contracts, 
express  or  implied,  a  claim  for  work 
done  b_y  the  plaintiflf  for  the  defendant 
might  be  united  with  a  claim  of  third 
persons  for  work  done  by  them  for  the 
defendant  and  b^'  them  assigned  to  the 
plaintiff.  Frazer  v.  Oakdale  Lumber 
&  Water  Co.,  73  Cal.  187;  s.  c,  14  Pac. 
Rep.  829;  Pierce  v.  Bicknell,  11  Kan. 
262;  Myers  v.  Miller,  2  West.  .L. 
Monthly  (O.)  420.  See  Keller  x\ 
Roesler,  i  C.  P.  Rep.  (Pa.)  124;  s.  i...  2 
Luz.,  L.  T.,  N.  S.  (Pa.)  7 

A  count  on  a  writing  obligatory  ex- 
ecuted b^'  defendant  to  plaintiff  may  be 
joined  with  a_  count  on  a  promissory 
note  made  by  defendant  to  a  third  party 
who  endorsed  it  to  the  plaintiff",  said 
plaintiff  being  entitled  under  the  statute 
to  sue  on  said  note  in  his  own  name. 
Barcla3-  v.  Moore,  17  Ala.  634. 

But  the  notes  must  have  been  en- 
dorsed or  assigned  to  the  plaintiff.  Nor- 
ris  V.  Pollard,  75  Ga.  359. 

A  claim  for  damages  for  a  tort  as 
well  as  a  claim  arising  ex-contractu, 
if  it  may  be  assigned,  may  be  joined  by 
the  assignee  thereof  with  a  claim  due 
him  in  his  individual  capacity,  provided 
the  two  claims  are  properly  joined 
under  the  codes.  More  v.  Massini,  32 
Cal.  590;  Hall  V.  Cincinnati,  Hamilton 
&  Dayton  R.  R.,  i  Dis.  (O.)  58. 

2.  MechaniCB'  Liens  — "Any  number 
of  persons  claiming  liens  may  join 
in  the  same  action,  and  when  sepa- 
rate actions  are  commenced  the 
court  may  consolidate  them."  Code 
of  California,  §1195,  approved  March 
i8th,  1885.  Deering's  Ann.  C.  &  S., 
vol.  3,  p.  469;  Dakota  Code  (i  Levisee), 
§667,  p.  175;  Rev.  Code  Dist.  of  Co- 
lumbia 1857,  ch.  105,  §  9,  p.  418;  Rev. 
Stat.  Idaho  1887,  \  5137,  p-  571;  Rev. 
Stat.  Indiana,  vol.  2  (Myers  &  Co.), 
fj  5289;  Comp.  Laws  Kansas  1885, 
(Dassler),  §§  (44.?'-  \\S^)'  634'  635; 
Rev.  Code  Mississippi  1880,  §  13S5,  p. 
395,  Comp.  Laws  New  Mexico  18S4, 
\  1532;    Gen,  Laws    Oregon     1872,    p. 
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654,  §  9.  (This  law  was  repealed  by 
the  act  of  October  28th,  1874,  P.  L.  p. 
104,  which  was  in  turn  in  part  repealed 
by  the  act  of  February  nth,  1SS5.  P.  L. 
13,  neither  of  which  two  acts  contain  the 
provision  of  the  old  law  upon  this  sub- 
ject). Code  of  Tennessee  1884,  p.  819, 
§  42,87;  Laws  Utah  1884,  p.  343,  §  1069; 
Code  Washington  1881,  p.  33:;.  \  1968; 
Ann.  Stat.  Wisconsin  (S.  i:  B'.  18S9),  p. 
1851,^3324;  AUis  V.  Meadow  Spring 
Distilling  Company,  67  \\  is.  iCj. 

Proceedings  to  foreclose  mechanics' 
liens  could  not  be  consolidated  prior  to 
the  statutes  therefor.  Harsh  v.  ?ilor- 
gan,  1  Kan.  293. 

In  Pennsylvania,  it  is  pro\ided  that 
in  proceedings  by  writ  of  scire  facias 
on  a  mechanics'  lien,  "Upon  the  return 
of  such  writ  it  shall  be  lawful  for  any 
other  person  having  filed  a  claim  as 
aforesaid,  to  cause  to  be  entered  on  the 
record  of  the  saine  suit  a  suggestion* 
setting  forth  the  amount  and  nature  of 
his  deiriand,  and  thereupon  he  may 
have  a  rule  upon  the  defendant  to  ap- 
pear and  plead  thereto,  as  in  other  ac- 
tions." Act  of  June  I  C>.  1836,  ^  ig.  P. 
L.  699,  Br  Purd.  Dig.,  tit.  ^lechanics' 
Liens.' 

3.  Same  Plaintiff — Distinct  Causes  of 
Action — Different  Defendants. — Distinct 
causes  of  action  in  fa\or  of  the  same 
plaintiff'  or  plaintiffs,  but  against  differ- 
ent defendants,  may  not  be  joined. 
Ferguson  v.  Terry,  i  B.  Mon.  (Ky.)96; 
Robinson  v.  Rice,  20  Mo.  229;  Phillips 
V.  Flj'nn,  71  Mo.  424;  Burns  v.  Will- 
iams, 88  N.  Car  159.  See  Lowry  v. 
Jackson,  27  S.  Car.  318;  o.  c,  3  S.  E. 
Rep.  473. 

Not  even  if,  b}'  the  same  writing, 
where  causes  arising  out  of  the  same 
transaction  cannot  be  joined.  Harris  v. 
Campbell,  4  Dana  (Ky.)  586. 

Plaintiff  cannot  recover  damages  oc- 
casioned by  an  attachment  issued  by  A, 
and  by  a  foreclosure  by  B  in  the  same 
action,  though  by  one  contract  B  had 
agreed  to  release  the  mortgage,  and  A 
to  give  a  credit  on  the  claim  under 
which  he  had  issued  the  attachment. 
Buell    .-.  Dodge,  79  Cal.  20S. 
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recover  tlje  possession  of  real  property,^  and  proceedings  under 
special  statutes  against  makers  of  an  obligation,  and  the  endorsers, 


The  rule  is  the  same  under  the  Eng- 
lish practice.  Burstall  v.  Beyfuss,  53 
L.  J.,  Ch.  565;  s.  c,  26  L.  R„  Ch.  Div. 
3S;  32  W.  R.'4i8;  50  L.  T.,  N.  S.  542. 

Separate  and  distinct  promises  to  pay 
made  at  different  times  will  not  sup- 
port a  joint  action  against  the  separate 
promisors,  although  they  may  impose  a 
separate  liability  on  each  of  the  de- 
fendants. Jones  V.  Engelhardt,  78  Ala. 
505;  Jackson  v.  Bush,  82  Ala.  396;  s.  c, 
I  So.  Rep.  175;  Burhaus  v.  Corey,  17 
Mich.  282. 

A  cause  of  action  against  Afor^pods 
sold  and  delivered  may  not  be  joined 
with  a  cause  of  action  against  B  on  a 
promise  to  A  to  pay  for  said  debts. 
Sanders  v.  Clason,  13  Minn.  379. 

Where  A  has  a  claim  to  an  account 
of  income  from  certain  property  against 
B  down  to  a  certain  date,  and  from  that 
date  against  C,  the  grantee  of  B,  he 
cannot  join  B  and  C  a^  codefendants 
in  the  same  suit.  Patterson  v.  Kellogg, 
53  Conn.  38.   . 

A  plaintiff  may  not  obtain  a  transfer 
of  certain  shares  of  stock  in  a  corpora- 
tion which  a  defendant  had  acquired 
■  from  him  by  fraud,  and  certain  other 
shares  in  same  corporation  sold  to  B, 
defendant,  under  an  assessment  fraudu- 
lently levied  by  the  corpoi'ation.  John- 
son V.  Kirby,  65  Cal.  483. 

A  proceeding  to  invalidate  a  fraudu- 
lent mortgage  to  one  person  and  to  en- 
force a  valid  mortgage  of  other  property 
to  another  may  not  be  joined.  Higgins 
V.  CHchton,63  How.  Pr.  (N.  Y.)  354. 

A  joint  action  cannot  be  brought 
against  several  defendants  for  slander. 
Anderson  v.  Pack,  2  Clev.  L.  Rep. 
(Ohio)  260. 

Where  A  has  a  claim  against  B,  and 
C,  by  fraudulent  representations  in- 
duces A  to  assign  to  him  the  claim  at  a 
discount,  A  cannot  in  one  action  set 
aside  the  assignment  to  C  and  recover 
judgment  against  B.  Nichols  v.  Drew, 
94  N.  Y.  22;  aff.  s.  c,  19  Hun  490.  Corn- 
fare  Powell  V.  Dayton,  S.  &  G.  R.  R. 
Co.,13  Oreg.  446. 

A  plaintiff  cannot  join  in  the  same 
complaint  a  cause  of  action  in  contract 
against  A  and  a  cause  of  action  in  tort 
against  A  and  B.  N.  C.  Land  Co.  v. 
Beatty,  69  N.  Car.  329. 

Where  dogs    belonging  to   different 
owners  unite   in    depredations   upon  a  ■ 
flock  of  sheep,  the  owner  of  the  sheep 
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cannot  maintain  a  joint  action  against 
the  owners  of  the  dogs  for  the  damage 
done,  but  must  sue  each  separately  for 
the  damage  done  by  his  own  dog.  Dyer 
V.  Hutchins,  87  Tenn.  198. 

A  joint  action  for  trespass  and  dam- 
age by  stock  cannot  be  maintained 
against  the  several  owners  of  the  stock. 
Cogswell  V.  Murphy,  46  Iowa  44. 

Where  A  commits  a  trespass  and 
erects  a  brick  stack  on  B's  land,  B  can- 
not sue  A  for  the  trespass  and  C,  the 
successor  of  A,  for  the  removal  of  the 
stack,  in  the  same  action.  Equitable 
Life  Ass.  Soc.  v.  Schermerhorn,  60 
How.  Pr,  (N.  Y.)  477.  Or  maintain  a 
joint  action  against  A  and  C  for  dam- 
ages. Hines  v.  Jarrett,  26  S.  Car.  480. 
Compare  Lochmiller  v.  Indian  Ford  W. 
P.  Co.,  51  Wis.  683. 

A  claim  for  injuries  caused  by  accu- 
mulations of  ice  and  snow,  and  in  con- 
sequence of  a  cellar  Ijeing  open,  cannot 
constitute  a  joint  action  against  the 
property  owner  and  the  pity.  Kelly  v. 
Newman,  6  How.  Pr.  (N.  Y.),  156. 

Where  plaintiff,  injured  by  an  ex- 
cavation in  a  lot,  has  an  action  against 
owner  and  municipality,  he  cannot  join 
the  two  actions.  Trowbridge  v.  Fore- 
paugh,  14  Minn.  133. 

A  claim  for  equita,ble  relief  against  a 
corporation  cannot  be  '  joined  with  a 
claim  for  damages  against  individual 
defendants.  House  v.  Cooper,  16  How. 
Pr.  (N.  Y.)  292. 

A  joint  action  against  several  per- 
sons licenced  to  sell  liquor,  and  their 
several  sureties  on  their  several  bonds, 
cannot  be  maintained.  Baker  w.  Mc- 
Coy, 58  Ind.  215. 

An  action  against  an  administrator 
and  his  sureties  for  a  devastavit  cannot 
be  united  with  an  action  against  a  pro- 
bate judge  for  taking  insufficient  sure- 
ties. Mitchell  V.  Mitchell,  96  N.  Car. 
14;  s.  c,  1  S.  E.  Rep.  648. 

A  joint  action  against  several  succes- 
sive county  treasurers  for  mismanage- 
ment of  funds  in  their  hands  will  not 
lie.  Firth  v.  Roe,  60  How.  Pr.  (N. 
Y.)  432. 

1.  Recovery  of  Real  Property — Joinder 
of  Defendant. — One  plaintiff  may  sue 
one  or  more  defendants  claiming  dif- 
ferent portions,  of  the  premies  sued  for. 
Beard  v.  Federy,  3  Wallace  (U.  S.) 
478;  Central  Pac.  R  Co.  v.  Dyer,  i 
Sawy.  (U.  S.   C.   C.)    641;  Winans  t;. 
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guarantors  or  sureties.^ 

Christy,  4  Cal.  70;  Boles  v.  Cohen,  15 
Cal.  150;  Patterson  v.  Ely,  19  Cal. 
28;  Wilson  r».  Castro,  31  Cal.  420; 
Byington  v.  Woods,  13  Iowa  17; 
Bowers  v.  Keesecher,  9  Iowa  422; 
Woolfolk  V.  Ashby,  2  Met.  (Ky.)  288; 
Sale  V,  Crutchfield,  8  Bush  (Ky.)  636; 
Winona  &  St.  Peter  R.  Co.  v.  St.  Paul 
&  Sioux  City  R.  Co.,  26  Minn.  179; 
Rank  v.  Levinns,  5  N.  Y.  Civ.  Proc. 
368;  s.  c,  50  N.  Y.  Super.  Ct.  (18  J.  & 
S.)  J59- 

A  party  may  institute  a  petitory  ac- 
tion for  one  tract  of  land,  and  in  the 
same  petition  may  sue  the  defendant 
for  slander  of  title  of  another  and  dis- 
tinct tract.  Williams  v.  Close,  12  La. 
An.  873.  Compare  Dodge  v.  Colby, 
108  N.  Y.  445. 

Recovery  of  possession  of  one  lot  and 
damages  for  withholding  it  and  dama- 
ges for  withholding  another  lot,  may  not 
be  joined  in  one  action,  at  least  when 
plaintiffs  title  to  the  two  lots  accrued  at 
different  dates.  Holmes  v.  Williams, 
16  Minn.  164.  Furlong  v.  Cooney,  72 
Cal.  322. 

The  holder  of  three  tax  deeds  to  dif- 
ferent tracks  of  land  may  not  join  pro- 
ceedings to  quiet  title  to  all  the  tracts 
when  their  former  owners  were  difFer- 
•ent.     Turner  v.  Duchman,  23  Wis.  500. 

The  plaintiff  may  not  join  counts  al- 
leging two  distinct  seisins,  as  they  are 
distinct  causes  of  actions.  Overseers  of 
the  Poor  of  Boston  v.-  Otis,  20  Pick. 
(37  Mass.)  38. 

But  see  Howell's  An.  Stat.  1882, 
Michigan,  (j  7798,  p.  1950;  DeMill  v. 
Moffat,  49  Mich.  125;  Crittenden  v. 
Crittenden,  :  Hill  (N."  Y.)  359. 

1.  IVEakers,  Endorsers,  Guarantors  and 
Sureties  —  Joinder  of.  —  By  §  2,  ch.  i, 
of  the  rules  under  the  Practice  act  in 
Connecticut  it  is  provided  that  "per- 
sons severally  and  immediately  liable 
on  the  same  obligation  or  instrument, 
including  parties  to  bills  of  exchange 
and  promissory  notes,  and  endorsers, 
guarantors  and  sureties,  whether  on  the 
same  or  by  a  separate  instrument,  maj' 
all  or  any  of  them  be  joined  as  defend- 
ants, and  a  joint  judgment  may  be 
rendered  against  them  so  joined." 

To  the  same  effect  are  the  laws  of 
California  Code  (Deering)  1885,  §  383; 
Michigan  Howell's  Anno.  Stat.  1882,  p. 
'8571  §  7345;  Kansas  Comp.  Laws 
<Dassler)  iS^,  p. 609,  §  (3832),  39;  Ne- 
vada Gen.  Stat.  1885,  §  3037;  North  Car- 
olina Code  1883,  vol.  I,  p.  70,  §  186. 


It  seems  that  this  rule  would  not 
authorize  the  joining  as  defendants  of 
the  maker  of  a  note  which  had  been 
merged  in  a  judgment  and  aguarantor  ot 
the  note.  Lemmon  v.  Strong,  55  Conn. 
443;  Lindle  v.  Crowley,  26  Kan.  47; 
Wooten  V.  Maultsby,  69  N.  Car.  462. 

In  Massachusetts.,  it  is  provided  that 
persons  severally  liable  up.on  contracts 
in  writing,  including  all  parties  to  bills 
of  exchange  and  promissory'  notes,  may 
all  or  any  of  them  be  joined  in  the  same 
action.     Pub.  Stat.  1882,  p.  965,  §  4. 

To  the  same  effect  are  the  codes  of 
Colorado,  §14;  Indiana,  Rev  Stat. 
1888  (Myers  &  Co.),  9  270;  Mix  v. 
State  Bank,  13  Ind.  521;  Kentucky,  Car- 
roll's Code,  1888,  §  26;  Arkansas  Dig. 

1884,  §  4943;  Iowa  Rev.  Code  (Miller's) 

1885,  p.  882,^  §  i55o;  Minnesota  Stat. 
1878,  p.  711,  §  36  (35);  Missouri  Rev. 
Stat.  1S79,  §  3467;  Nebraska  Comp. 
Stat.  1881;,  p.  633,  §44;  New  York  Anno. 
Code  18S9,  !j  454  (Civ.  Proc,  ^  120); 
Ohio  Rev.  Stat.  i8go,  §  5009;  Oregon 
Code  Civ.  Proc,  fj  14;  Gen.  Laws  1872, 
p.  Ill,  §  36;  South  Carolina  Code  18SS, 
p.  97,  §  141. 

Only  guarantors  on  the  same  instru- 
ment may  be  joined.  Hammel  v. 
Beardsley,  31  Minn.  314;  s.  c,  17  N. 
W.  Rep.  85S;  Lucy  v.  Wilkins,  33 
Minn.  21;  s.  c,  21  N.  W.  Rep.  849; 
Harris  v.  Eldridge,  5  Abb.  N.  C.  (N. 
Y.)  278. 

Where  one  has  entered  into  a  cove- 
nant for  the  performance  of  certain 
duties,  and  another,  by  a  separate 
writing,  has  become  his  surety  to  the 
performance  of  said  covenants;  they  can- 
not be  joined  in  the  same  action  to  re- 
cover for  a  breach.  Childress  v.  Mc- 
Cullough,  5  Poi-t.  (Ala.)  54;  Preston  v. 
Davis,  8  Ark.  167;  Hurlburt  et  al.  v.  W. 
&  W.  Mfg.  Co.,  38  Ark.  594;  Marshall 
V.  Peck,  I  Dana.  (Ky.)  609;  Krauss  "?■. 
McGlone,  3  Weekly  Notes  (Pa.) 
272. 

A  entered  into  a  written  contract;  A, 
B  and  C  entered  into  an  undertakin;4 
conditioned  on  the  performance  of  A 
A  defaulted  in  the  contract.  Pla'intiif 
was  entitled  to  join  a  count  on  the  con- 
tract, with  a  count  on  the  undertaking. 
Houston  T.  Delahay,  14  Kan.  125. 

Where  one  maker  of  a  promissory 
note  separately  agrees  to  pay  a  larger 
rate  of  interest  than  the  note  calls  for, 
the  holder  may  sue  all  the  makers  on 
the  note,  and  join  in  the  same  action 
his  claim  against  the  one  on  his  stpa- 
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All  joinders  by  or  against  different  persons  are  prohibited  in 
Georgia.! 

{d)  Actions  Ex  Contractu  and  Ex  Delicto. —  The 
weight  of  authority  is  to  the  effect  that  the  code  provisions, 
have  not  abolished  the  distinction  between  causes  of  action 
ex  contractu  and  ex  delicto,  even  when  they  arise  out  of  the 
same  transaction,^  though  there  are  decisions  to  the  contrary;*- 
and  in  Iowa  the  decisions  are  uniform  that  the  (distinction  is 
abolished,  "and  such  causes  of  action  may  be  joined  if  they 
are  between  the  same  parties  in  the  same  right  and  with  the  same 
venue.* 


rate  contract.     Knapp  v.  Mills,  20  Tex. 
123. 

An  action  upon  a  pronriissory  note 
against  the  maker  and  endorser  can- 
not be  joined  with  an  action  on  account 
against  the  endorser  ovi\y.  Thorpe  Ji. 
Dickey,  51  Iowa  676. 

A   surety  sued  his  cosurety  for  con- 
tribution and  asked   judgment  ■  against  ' 
his  principal  in  one  action,  there  being 
no   demurrer.     Rankin    v.    Collins,    50 
Ind.  158. 

At  common  law  a  joint  action  cannot, 
be  maintained  against  the  maker  and 
endorser  of  a  promissory  note.  Faw- 
cett  V.  Fell,  77  Pa.  St.  308. 

1.  Georgia. — "Distinct  and  separate 
claims  of  or  against  different  persons 
cannot  be  united  in  the  same  action." 
Code  of  Georgia  1882,  p.  819,  §  3256, 
(3191),  (31S0).  See  also  the  article 
on  Parties,  in  the  Am.  and 
Eng.  Encyc.  of  Law;  Pomeroy 
on  Remedies  and  Remedial  Rights 
(2hd  ed.),  §§  479-501.  PP-  521-539;  Bliss 
on  Code  Pleading  (2nd  ed.),   §§  94-5i 

pp.  147-150-  ' 

2.  Tort  and  Contract.  —  Under  the 
original  code  of  New  York  a  plaintiff 
was  not  allowed  to  state  his  cause  of 
action  in  two  counts,  one  Sounding  in 
tort  and  the  other  in  contract.  Cahoon 
V.  Bank  of  Utica,  4  How.  Pr.  (N.  Y.)422; 
Maxwell  v.  Farnam,  7  How.  Pr.  (N. 
Y.)'236;  Furniss  v.  Brown,  S  How.  Pr. ■ 
(N.  Y.)  59;  Colwell  V.  N.  Y.  &  Erie 
R.  Co.,  9  How.  Pr.  (N.  Y.)  311;  Waller 
V.  Raskan,  12  How.  Pr.  (N.  Y.)  28; 
Sweet  V.  Ingerson,  12  How.  Pr.  (N. 
Y.)  331;  Hunter  f.  Powell,  15  How.  Pr. 
(N.  Y.)  221;  Booth  V.  F.  &  M.  Nat. 
Bank,  65  Barb.  (N.  Y.)  457;  Keep  v. 
Kaufman,  56  N.  Y.  332.  (These  cases 
would  seem  clearly  to  overrule  Rob- 
inson V.  Flint,  16  How.  Pr  (N.  Y.)  24, 
and  Adams  v.  Bissell,  28  Barb.  (N.  Y.) 
3S2,  where  joinder  was //e/rf proper  if  the 
causes  of  action  arose  out  of  the  same 
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transaction.)  The  provisions  of  the- 
code  adopted  in  1877  are  construed  in 
the  same  way.  McDonald  v.  Kountze, 
58  How.  Pr.  (N.  Y.)  152;  Thompson  v. 
St.  NicholasNal.  Bank,  61  How  Pr.  (N. 
Y.)  i63;Tean  i\  Syracuse,  32  Hun  (N. 
Y.)  332;  Compton  v.  Hughes,  38  Hun 
(N.  Y.)  380;  Dodge  v.  Glendenning,  lo- 
N.  Y.  St.  Rep.  8;  Nichols  v.  Drew,  94 
N.  Y.  22;  Seymour  v'.  Lorillard,  8  N. 
Y.  Civ.  Proc.  90  ;  Week  v.  Keteltas,  10 
N.  Y.  Civ.  Proc.  43. 

The  same  conclusion  has  been 
reached  in  the  following  cases  decided 
ih  the  other  code  States.  Lawrence  f. 
liloritgomery,  37  Cal.  183;  Clark  v. 
Lineberger,  44  Ind.  223;  Jones  i).  John- 
son, 86  Ky.  530;  Jameson  v.  Copher,  35 
Mo.  483;  Ederlin  w.  Judge,  36  Mo.  350;, 
Phillips'^;.  Flynn,  71  Mo.  424;  Logan  v. 
Wallis,  76  N.  Car.  416;  Doughty  w. 
Atlantic  &  N.  Car.  R.  Co.  78  N.  Car. 
22;  Lane  v.  Cameron,  38  Wis.  603. 

3.  A  cause  of  action  in  tort  may  be 
united  with  a  cause  of  action  on  con- 
tract, if  the  two  causes  of  action  arise 
out  of  the  same  transaction.  Berry  v. 
Carter,  19  Kan.  135;  Gertlerz).  Linscott, 
I  N.  W.  Rep.  57g;  s.  c,  26  Minp.  82; 
Humphrey  v.  Merriam,  37  Minn.  502; 
s.  c,  35  N.  W.  365  (see  an  early  case 
contra,  Reynolds  v.  La  Crosse  & 
Minn.  P.  Co.,  10  Minn.  178);  Patterson 
V.  Kirkland,  34  Miss.  423. 

4.  Iowa. — Causes  of  action  ex  con- 
tractu and  ex  delicto  may  be  joined,  if 
between  the  same  parties,  in  the  same 
right,  and  with  the  same  venue.  Tur- 
ner V.  First  Nat.  Bank,  z6  Iowa  562; 
Jack  V.  D.  M.  &  Ft.  D.  R.  Co.,  49  Iowa 
627;  Foster  v.  Hinson,  76  Iowa  714. 

In  an  early  case  in  California  the 
court  inclined  to  the,  view  that  the  two 
causes  of  actjon  could  be  joined  when 
they  arose  out  of  the  same  transaction. 
Jones  t;.  Cortes,  17  Cali  487.  See  also 
Ghiraldelli  v.  Bourland,  32  Cal.  585. 
These     cases     would    seem,    however. 
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{e)  Actions  at  Law  and  in  Equity. — Under  the  provisions 
of  the  codes,  the  principles  both  of  law  and  equity  are  pre- 
served, but  prayers  for  both  species  of  relief  may  in  many  cases 
be  joined  in  one  action.^  Thus  an  instrument  in  writing  may  be 
reformed  and  enforced  in  the  same  proceedings.^  And  in 
hke  manner  instruments  in  writing  may  be  annulled 
or  cancelled  and  a  recovery  of  money  or  possession  of 
land  had  in  the  same  action.^     So  in  many  Staters  a  fraudulent 


clearly  to  be  overruled  bj  Lawrence  v. 
Montgomery,  37  Cal.  183,  and  Loup  v. 
California    Southern    R.   Co.,  63    Cal. 

97.  99- 

1.  Law  and  Equity. — Principles  Pre- 
served. —  The  courts  under  the  code 
system  give  relief  not  merely  to  the  ex- 
tent and  in  the  cases  where  it  was  here- 
tofore given  by  the  courts  of  law,  but 
also  to  the  extent  and  in  the  cases  where 
it  was  heretofore  given  by  courts  of 
equity;  thus  preserving  the  principles 
of  both  systems,  the  only  change  being 
that  the  principles  are  applied  and 
acted  on  in  one  court  and  by  one  mode 
of  procedure.  Lee  v.  Pearce,  68  N. 
Car.  76;  Zeile  v.  Moritz,  i  Utah  283;' 
Thompson-!).  Caton,  3  Wash.  31. 

2.  Instruments  Reformed  and  En- 
forced.— "  Actions  brought  to  reform  in- 
struments in  writing,  sucli  as  policies  of 
insuraijce  and  other  conti'acts,  mort- 
gages, deeds  of  conveyance  and  the  like, 
and  to  enforce  the  same  as  reformed  by 
judgments  for  the  recover3'  of  the 
money  due  on  the  contracts,  or  for  the 
foreclosure  of  the  mortgages,  or  for  the 
recovery  of  possession  of  the  land  con- 
veyed by  the  deed,  fall  within  the 
same  general  principle.  One  cause  of 
action  only  is  stated  in  such  cases, 'how- 
ever various  may  be  the  reliefs  de- 
manded and  granted."  Pomeroy  on 
Remedies,  §■  459;  Hutchinson  v.  Km%- 
wcfrth,  63  Cal.  286;  Hutchinson  v. 
Ainswortfr,  73  Cal.  452;  Hunter  v.  Mc- 
Coy, 14  Ind.  528;  Rig&bee  v.  Trees,  21 
Ind.  227;  Sanders  v.  Farrell,  83  Ind.  28; 
Smith  !'.  Kyler,  74  Ind.  575;  Walkup  v. 
Zehring,  13  Iowa  306;  Guerney  v. 
American  Ins.  Co.,  17  Minn.  104;  Mc- 
Clurg  V.  Phillips.,  49  Mo.  315;  Burnside 
V.  Wayman,  49  Mo.  356;  Henderson  v. 
Dickey,  50  Mo.  161;  Stevvart  -v.  Carter, 
4  Neb.  564;  Ruhling  v.  Hackett,  i  Nev. 
360;  Gooding  V.  McAlister,  9  How.  Pr. 
(N.  Y  )  123;  New  York  Ice  Co.  xk 
North  Western  Ins.  Co.,  23  N.  Y.  357; 
Bidwellt;.  Astor'Mut.  Ins.Co.,  16  N.Y. 
263;  Meyer  v.  Van  Collem,  7  Abb. 
Prac.  222;  McConn  v.  Sims,  69  N.  Car. 


159;  Globe  Ins.  Co.  v.  Boyle,  21  Ohio 
St."  119;  Yates  v.  Yates,  21  Wis.  473; 
Harrison  i'.  Juneau  Bank,  17  Wis.  340; 
Moon  'o.  McKnight,  54  Wis.  551. 

But  after  a  foreclosure  and  sale  the 
mortgage  cannot  be  reformed  and  the 
whole  proceeding  amended  so  as  to 
pass  the  title  to  the  vendee.  Rogers  v. 
Abbott,  37  Ind.  138;  Laub  v.  Buck- 
miller,  17  N.  Y.  620;  Miller  v.  Kolb,  47 
Ind.  220;   Angle  v.  Speer,  66  Ind.  488. 

But  a  decree  of  foreclosure  and  sale 
is  no  bar  to  a  correction  of  the  mort- 
gage and  a  reforeclosure.  Conyers  v. 
Mericles,  75  Ind.  443;  Jones  v.  Sweet, 
77  Ind.  1S7;  McCasland  r.  ^tna  Life 
Ins.  Co.,  loS  Ind.  130;  Burkam  v.  Burk, 
96  Ind.  270. 

In  a  proceeding  for  partition,  a  mort- 
gagee defendant  may  by  counterclaim 
procure  the  reformation  of  his  mort- 
gage and  a  foreclosure.  Conyers  v. 
Mericles,  75  Ind.  443. 

In  Pennsylvania  in  an  action  at  law 
parol  evidence  is  admissible,  to  reform 
Avritings  in  case  of  fraud,  accident  and 
mistake,  and  under  this  rule,  an  instru- 
ment in  writing  may  be  reformed  and 
executed  in  the  same  action.  Moliere 
V.  Penna.  Fire  Ins.  Co.,  5  Rawle  (Pa.) 
342;  Spring  Garden  Ins.  Co.  v.  Scott, 
27  'Leg.  Int.  (Pa.)  76;  Noel  v.  Pyma- 
tuning  Ins..  Co.,  25  Weekly  Notes  (Pa.) 
233.  Compare  Cooper  v.  Ins.  Co.,  50 
Pa.  St.  299;  Rowand  t\  Finney,  96  Pa. 
St.  192;  Ahlborn  v.  Wolff,  118  Pa.  St. 
242. 

3.  Instruments  Cancelled. — A  com-^ 
plaint  was  //eld  good  which  asked  (i) 
to  impeach  and  set  aside  a  decree;  (2) 
to  annul  deeds  executed  in  pursuance 
thereof;  (3)  to  recover  the  land  with 
mesne  profits  and  an  injunction  against 
waste.  England  v.  Garner,  86  N.  Car. 
366. 

Causes  of  action  to  cancel  a  bond  on 
which  A  was  surety,  and  to  recover  the 
sum  paid  A  for  acting  as  surety,  irjay 
be  joined.  Zimmerman  f.  Kinkle,  108 
N.Y.  282. 

In  like  manner  an  action  to  cancel  a 
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conveyance  may  be  set  aside  by  a  simple  contract  creditor, 
his  debt  reduced  to  judgment  and  made  a  lien  on  the 
property  fraudulently  conveyed,  in  one  action.*     Deeds   may  be 


release  of  damages  for  traud,  etc.,  and  an 
action  to  recover  the  damages  so  re- 
leased, mav  b?  joined.  Blair  v.  Chi- 
cago &  Alton  R.  Co.,  89  Mo.  383. 

In  a  proceeding  to  quiet  title  the 
plaintiff  may  ask  the  cancellation  of  a 
deed  or  the  vacation  of  another's  title 
and  the  possession  of  the  premises.  Keens 
V.  Gaslin,  24  Neb.  310;  Phillips  v.  Gor- 
ham,  17  N.  Y.  270;  Lattin  v.  McCarty, 
41  N.  Y.  107;  rev.  s.  c,  17  How.  Pr. 
(N.  Y.)  239;  Palmer  v.  Searing,  12  N. 
Y.  St.  Rep.  559. 

Also  a  claim  for  mesne  profits  and 
damages.  Bruce  ^;.  Kelly,  5  Hun  (N.Y.) 
229. 

Such  a  joinder  was  held  improper  in 
Lee  V.  Simpson,  29  Wis.  333;  and  also 
in  Curd  v.  Lackland,  43  Mo.  139;  Gray 
V.  Paine,  43  Mo.  203;  Wynn  v.  Cory, 
43  Mo.  301.  These  decisions  in  Mis- 
souri seem,  however,  to  have  held  the 
joinder  in  one  count  improper,  and  the 
subsequent  Missouri  cases  cited  in  the 
preceding  note  would  seem  to  have 
overruled  them. 

1.  Reconveyance  Enforced  and  Debt 
Proved. — A  plaintiff  may  in  the  same 
action  join  a  cause  of  action  for  which 
he  seeks  a  personal  judgment  against  ^;he 
defendant  with  a  cause  of  action  to  set 
aside  fraudulent  conveyances  of  defend- 
ant's property,  although  made  at  differ- 
ent times  and  to  different  persons,  and 
subject  the  same  to  his  lien.  Pomeroy 
on  Remedies  and  Remedial  Rights  (2nd 
ed.),  §459,  p.  501;  Macondray  v.  Sim- 
mons, I  Cal.  393;  Frank  v.  Kessler,  30 
Ind.  8;  Hamilton  v.  Barricklow,  96  Ind. 
398;  Chamberlin  v.  Jones,  13  West. 
Rep.  (Ind.)  786;  Anderson  v.  Ander- 
■^on.  So  Ky.  638;  North  v.  Bradway,  9 
Vlinn.  183,  Dawson  Bank  v.  Harris,  84 
'J".  Car.  206;  Mebane  v.  Layton,  86  N. 
Car.  571. 

In  like  manner  trust  property  which 
has  been  conveyed  in  fraud  of  heirs  or 
c^stuis  que  trusts,  may  be  ordered  to 
be  reconveyed  and  the  liability  of  the 
trustee  determined  in  the  same  .suit. 
Howse  v.  Moody,  14  Fla.  59;  Reed  v. 
Howe,  28  Iowa  250;  Gafford  v.  Dickin- 
son, 37  Kan.  287;  s.  i;.,  15  Pac.Rep.  175; 
Silsbree  v.  Smith,  41  How.  Pr.  (N.  Y.) 
418;  Stronach  v.  Stronach,  20  Wis.  129 


Fraudulent  conveyances  of  an  execu- 
tion debtor  may  be  set  aside  by  an  ex- 
ecution vendee  and  the  possession  of 
the  property  recovered  in  the  same 
action.  Pfister  v.  Dascey,  65  Cal.  403; 
Burch  V.  Brantley,  20  S.  Car.  503. 

In  like  manner  title  papers  and  notes 
may  be  recovered,  conveyances  set 
aside  and  judgment  entered  for  the 
notes  in  one  action,  when  said  title 
papers  and  notes  had  been  procured  by 
a  conspiracy.  Sheppard  v.  Stephens, 
2  Southwest.  Rep.  (Ky.)  548. 

A  conveyance  in  fraud  of  the  rights 
of  a  mortgagor  may  be  set  aside  and  the 
mortgage  foreclosed  in  the  same  action. 
Greither  ik  Alexander,  15  Iowa  470; 
Moon  V.  McKnight,  54  Wis.  551. 

But  ii  trust  deed  under  which  the 
mortgagor  claims  cannot  be  set  aside 
and  the  mortgage  foreclosed  in  the  same 
action.  Helck  v.  Reinheimer,  23  N.  Y. 
W.  D.473. 

A  suit  to  set  aside  a  conveyance  by  a 
debtor  of  land  not  included  in  ah  as- 
signment by  him  for  the  benefit  of  cred- 
itors may  not  be  joined  with  a  suit  for 
an  accounting  under  the  assignment. 
Hatcher  v.  Winters,  71  Mo.  30. 

But  in  a  proceeding  to  marshal  a  de- 
cedent's assets,  disputed  titles  to  land  in 
another  county,  as  well  as  to  lands  in 
the  county  of  the  suit,  were  held  to  be 
no  misjoinder,  and  both  titles  were  ad- 
judicated upon.  Barrett  v.  Watts,  13  S. 
Car.  441. 

In  a  suit  hy  heirs  it  is  a  misjoinder  to 
sue  (1)  for  daniages  against  an  adminis- 
trator- illegally  granted  administration; 
(2)  to  try  title  to  lands  situate  in  other 
counties  and  sold  by -him  to  residents  of 
other  counties ;  (3 )  for  a  partition  of  the 
estate,  and  (4)  to  recover  the  property 
in  the  hands  of  said  administrator. 
Frost  V.  Frost,  45  Tex.  324. 

A  judgment  creditor  may  not  sue  the 
executors  of  his  debtor  for  an  account 
and  also  ask  an  adjudication  against  a 
claim  of  title  to  certain  real  estate  be- 
longing to  said  estate,  which  title  is 
claimed  by  a  third  "party,  and  hot 
through,  said  executors.  Suber  xi.  Allen, 
13  S.  Car.  317. 

■  In   some   of    the  States,    however,  a 
simple  contract  creditor  cannot   raain- 


Comfare  Bowers  v.  Keesecher,  9  Iowa  tain  an  action  against  the  debtor  and 
4.22;  Richtinyer  -v.  Richtinyer,  56  Barb,  his  fraudulent  assignee,  asking  judg- 
(N.  Y.)55;  Bassett -y.  Warner,'23  Wis.  ment  against  his  debtor,  and  also  to 
673.  •  have  the  assignment  declared  void  and 
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ordered  to  be  re-executed,  and  premises  recovered  in  one  action ,' 
claims  for  a  specific  performance  and  damages  may  be  joined  ;* 
and  perhaps  a  claim  for  the  surrender  of  deeds,  etc.,  with  a  money 
demand.*  Ejectment  and  a  foreclosure  of  a  mortgage  or  assignment 
of  dower,  may  be  joined.*  An  injunction  to  restrain  future  tres- 
passes or  wrongs,  with  damages  for  those  in  the  past,  and  a  re- 
covery of  property,  both  real  and  personal,  may  be  joined  in  one 
action.*     Joinder  of  claims  at  law  and  in  equity  are  not    compul- 


the  debt  paid"  out  of,  the  proceeds 
of  the  assigned  property.  Stevens  v. 
Chance,  47  Iowa  602;  Young  v.  Wells, 
33  Mo.  106;  Schwitzerw.  Colien,  7  Hun 
(N.  Y.)  665.  Compare  Alger  v.  Sco- 
ville,  5  How.  Pr.  (N.  Y.)  131;  Marion 
Deposit  Bank  v.  Mc Williams,  i  West. 
L.  Monthly'  (Ohio)  571;  Thompson  v. 
Caton,  3  Wash.  Ter.  31 ;  Blake  v.  Van 
Tilborg,  21  Wis.  672;  Charboneau  v. 
Heuni,  24  Wis.  250. 

In  these  States,  however,  judgment 
creditors  can  still  file  a  Creditor's  bill. 
Ogden  V.  Wood,  51  How.  Pr.  375. 
Comfare  Mahler  v.  Schmidt,  43  Hun 
{N.  Y.)  512;  Fellows  t;.  Fellows,  4  Cow. 
(N.  Y.)  682;  Bank  of  British  N.  A.  v. 
Suydam.6  How.  Pr.  (N.  Y.)  379;  Royer 
Wheel  Co.  v.  Fielding,  31  Hun  (N.  Y.) 
274;  Oakley  v.  Lugwell,  33  Hun  (N. 
Y.)  357;  Bradner  v.  Holland,  33  Hun 
(N.  Y.)  288;  Gates  v.  Boomer,  17  Wis. 

A  lien  creditor  can  do  so.  Kalm  v. 
Salmon,  10  Saw3'.  (U.  S.  C.  C.)  183. 

So  can  simple  contract  creditors. 
Mebane  v.  Layton,  86  N.  Car.  571. 

1.  Re-execution  of  Deeds.^The  re- 
'  execution  of  a  deed    by   the    sheriff  to 

replace  one  that  is  lost,  and  the  re- 
covery of  the  premises  included  in 
the  deed  may  be  joined  in  one  action. 
McMillan  v.  Edwards,  75  N.  Car.  81. 
So  as  to  a  deed  executed  by  the  defend- 
ant himself  and  lost.'  Jennings  v. 
Reeves,  10,1  N.Car.  447. 

2.  Specific  Performance  — A  specific 
performance  and  a  claim  for  rents  and 
profits  may  be  united.  Duvall  v.  Tins- 
ley,  54  Mo.  93;  Spier  v.  Robinson,  9 
How.  Pr.  ;N.  Y'.)  325. 

A  specific  performance  and  an  action 
to  recover  money  upon  an  alleged  agree- 
ment may  not  be  joined.  Ferguson  v. 
Burt,  2  Utah  388. 

Contra,  when  both  arise  out  of  the 
same  transaction  and  are  founded  upon 
the  same  written  instrument.  Gray  v. 
Dougherty,  25  Cal.  266. 

A  specific  performance  of  a  contract 
and  damages    for    its   breach    may  be 


joined.  Steinberger  v,  McGovern.  i;6 
N.  Y.  12.  Compare  Beck  v.  Allison, 
■;6  N.  Y.  366;  Barlow  v.  Scott,  24  N. 
"Y.  40. 

A  specific  perforfnance  and  a  par- 
tition may  be  sought  in  the  same  action. 
Hall  V.  Hall,  38  How.  Pr.  (N.  Y.)  97. 

It  is  improper  to  unite  an  action  for 
specific  performance  against  one  party 
and  an  action  of  ejectment  against  an- 
other in  the  same  suit.  Fagan  f.  Barnes, 

14  Fla.  53. 

3.  Surrender  of  Deeds. — An  equitalsle 
suit  to  compel  the  surrender  of  varioi^s 
deeds  executed  by  an  agent  in  violation 
of  his  authority  may  not  be  joined.  Lex- 
ington &  B.  S'.  R.  "R.  Co.  V.  Goodman, 

15  How.  Pr.  (N.  Y.)  85.  Nor  can  a 
suit  to  compel  such  a  surrender  and  a 
suit  for  damages  against  the  agent  be 
joined.      Gardner  v.   Ogden,  22  N.  Y 

327-. 

A  plaintiff  may  join  a  cause  of  action 
for  the  surplus  on  a  foreclosure  of  a 
mortgage  with  a  demand  for  the  sur- 
render of  the  notes  secured  by  tlie 
mortgage.  Cahoon  v.  Bank  of  Utica, 
7N.  Y.486;  s.  c,  7  How.  Pr.  (N.  Y.) 
4015    rev.  s.  c,  6  How.  Pr.  (N.  Y.)  134. 

The  recovery  of  the  land  itself  on  the 
ground  that  the  mortgage  had  been  paid 
before  the  sale,  or  else  the  surplus,  aris- 
ing from  the  s^le.  Heggie  v.  Hill,  95 
N.  Car.  303. 

4.  ^ectment. — Ejectment  and  a  fore- 
closure of  a  mortgage  on  the  same  land 
were  allowed  to  be  joined  in  Herron  v. 
Herron,  91  Cal.  278;  Martin  v.  Mc- 
Neelj',  loi  N.  Car.  634.  Co7iira,  ds 
to  different  lands.  Edgerton  v.  Powell, 
72  N.  Car.  64. 

An  action  for  the  admeasurement  of 
dower  may  be  joined  with  an  action  of 
ejectment  for  the  recovery  of  dower. 
Brown  v.  Brown,  4  Robt.  (N.  Y.)  688; 
s.  c,  31  How.  Pr.  (N.  Y.)  481. 

6.  Injunctions. — A  plaintiff  may  ask 
to  have  his  right  to  a  certain  water 
course  determined,  damages  given  him 
for  diversion  of  the  water,  etc., by  de- 
fendant, and  an  injunction  against  future 
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soiy/  but  where  joined  these  claims  must  usually  be  separately 
stated.*  Joinder  of  actions  at  law  and  in  equity  are  not  allowed 
in  the  United  States  courts,  even  when  sitting  in  code  States.* 


diversions,  etc.,  in  the  same  action. 
Marius  t'.  Bicknel),  lo  Cal.  217;  Weaver 
V.  Conger,  10  Cal.  233;  Jungerman  v. 
Bover,  ii^  Cal.  354.  So  as  lo  obstruc- 
tions on  a  road  and  damages.  Con- 
verse V.  Hawkins,  31  Ohio  St.  209. 

Damages  lor  overflow  caused  bj  dam 
and  injunction  to  restrain  its  mainte- 
nance. Akin  V.  Davis,  11  Kan.  5S0.  To 
same  effect  Gettv  v.  Hudson  River  R. 
R.  Co.,  6  How.  Pr.  (N.  Y.)  269. 

A  husband  and  wife  may  in  the  same 
proceeding  seek  an  injunction  to  re- 
strain the  levy  and  sale  of  certain  prop- 
erty on  execution  against  th€  husband, 
and  a  decree  that  the  property  is  that 
of  the  wife.  Clegg  v.  Varnell,'  18  Tex. 
294. 

Ejectment,  damages  for  a  trespass, 
and  injunction  against  further  trespasses, 
rriay  be  joined,  if  the  relief,  both  equi- 
table and  legal,  relate  to  all  the  matters 
at  issue.  Gates  v.  Kieif,  7  Cal.  124; 
Bigelow  %'.  Gove,  7  Cal.  133,  as  explained 
in  Weaver  v.  Conger,  10  Cal.  233;  Na- 
toma  Water  &  M.  Co.  v.  Clarkin,  14 
Cal.  545;  More  i'.  Massini,  32  Cal.  590; 
Little  V.  Willford,  31  Minn.  173;  Ware 
V.  Johnson,  55  Mo.  500.  See  England 
-L'.  Garner,  86  N.  Car.  366;  Hathaway 
w.  Springfield,  Mt.  V.  &  P.  R.  R.,  2 
West.  L.  Monthly  (Ohio)  481;  Gillett 
V.  Treganza,  13  Wis.  472.;  Riemer  v. 
Johnke,  37  Wis.  258.  So  an  injunc- 
tion to  restrain  collection  of  taxes  and 
an  action  to  recover  back  those  paid. 
Turner  v.  Althaus,  6  Neb.  54. 

An  injunction  to  restrain  the  in- 
fringement of  a  trade  mark  may  be 
joined  with  a  claim  for  an  accounting 
of  the  profits  and  damages.  Leiders- 
dorff  li.  Flint,  50  Wis.  401. 

An  injunction  should  not  be  granted 
to  restrain  the  doing  of  acts  in  relation 
to  property  in  respect  to  which  prop- 
erty no  final  judgment  is  praj'ed,  as  an 
injunction  to  restrain  proceedings  at 
law,  when  the  final  judgment  prayed  is 
damages  for  a  trespass  in  levying  and 
continuing  an  execution.  Kahn  v.  Kahn, 
15  Fla.  400. 

The  abatement  of  a  nuisance  and  the 
recovery  of  damages  therefor  are  not 
distinct  causes  of  action  which  cannot 
be  United  in  the  same  complaint,  but 
merely  different  kinds  of  relief  to  which 
the  plaintiflF  may  be  .entitled  where  a 
nuisance  is  the  cause  of  action.     Yolo 


Co.  V.  Sacramento,  36  Cal.  193;  Gran- 
dona  V.  Lovdal,  70  Cal.  161;  Bailey  ii. 
Dale,  71  Cal.  34;  Emory  v.  Hazard 
Powder  Co.,  22  S.  Car.  476;  Lochmil- 
ler,  V.  Indian  Ford  Water  Power  Co., 
51  Wis.  683;  Brickner  Woolen  Mills 
Co.  V.  Henry,  73  Wis.  229. 

1.  When  a  person  may  join  his  legal 
and  equitable  cause  of  action,  he  is  not 
compelled  to  do  so.  He  may  proceed 
separately.  Bruce  v.  Kelly,  5  Hun  (N. 
Y.)  229. 

2.  The  causes  of  action  at  law  and  in 
equity  must  be  sejparately  stated.  Pey- 
ton V.  Rose,  41  Mo.  257;  Jones  v. 
Moore,-42  Mo.  213;  Curd  v.  Lackland, 
43  Mo.. 139;  .Keens  v.  Gaslin,  24  Neb. 
310;  Hathaway  v.  Springfield,  Mt.  V. 
&  P.  R.  R.  Co.,  2  West  L.  Monthly 
(Ohio)  481;  Harrison  ti.  Juneau  Bank, 
17  Wis.  341. 

The  grounds  of  equity  jurisdiction 
should  be  stated  subsequently  to  and 
distinct  from  •  those  upon  which  the 
judgment  at  law  is  sought.  Natoma 
W.  &  M.  Co.  V.  Clarkin,  14  Cal.  544. 

Where  the  complaint  asks  legal  and 
equitable  relief,  if  the  law  and  equity 
are  inseparably  mixed  together,  it 
would  be  demurrable;  but  it  is  not 
necessary  that  there  should  be  express 
words  showing  where  the  declaration 
at  law  leaves  off"  and  the  bill  in  equity 
begins.     Gates  -y.,  Kieff,  7  Cal.  124. 

An  injunction  to  restrain  future  acts 
and  damages  for  past;  state  but  one 
cause  of  action.  Shepard  v.  Manhattan 
R.  Co.,  5  N.  Y.  Sup.  189;  Leidersdorf 
w.  Flint,  50  Wis.  401. 

The  reformation  of  a  contract  and  its 
enforcement,  when  reformed  constitute 
but  one  cause  of  action.  Gooding  w. 
McAlister,  9  How.  Pr.  (N.  Y.)  123. 

A  nuisance  is  the  cause  of  the  action, 
and  therefore  the  abatement  thereof 
and  damages  therefor  do  not  con- 
stitute separate  causes  of  action, '  But 
merely  different  kinds  of  relief.  They 
therefore  neeiJ  not  be  separately  stated. 
Yolo  Co.  V.  Sacramento,  36  Cal.  193; 
Davis  V.  Lambertson,  56  Barb.  (N.  Y.) 
480. 

3.  United  States  Courts. — In  the 
United  States  courts  the  union  of 
legal  and  equitable  causes  of  action 
in  one  suit  is  forbidden  by  §  2  of 
the  Process  act  of  May  8th,  1792,  sub- 
stantially re-enacted  in  Rev.  Stat.,  §  913; 
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(/)  Separate  Statement  ;  Cause  of  Action  De- 
fined.— At  common  law  distinct  causes  of  action  should 
not  be  joined  in  the  same  count, ^  and  the  codes  expressly 
require  that  causes  of  action  when  united  "must  be  separately 
stated."*  But  different  items  in  an  account,  notes  and  breaches 
•of  contract  may,  as  a  rule,  be  united  in  one  count.^  The  relief 
asked  must  not  be  confounded  with  the  cause  of  action,  andthere- 


and  therefore  when  an  action  is  brought 
.in  a  State  court  where  such  a  union  is 
permitted,  and  the  suit  is  removed  to 
the  United  States  courts,  the  plaintiff 
will  be  required  to  amend  his  petition 
so  as  to  set  forth  only  legal  or  equitable 
causes  of  action.  Bennett  v.  Butter- 
worth,  II  How.  (U.  S.)  669;  Thompson 
V.  Railroad  Cos.,  6  Wall.  (U.  S.)  134; 
Hurt  XK  HoUingsworth,  100  U.  S.  100; 
Montejo  v.  Owen,  14  Blatchf.  (U.  S.  C. 
C.)  324.  The  plaintiff  should  divide  his 
■suit  into  two  actions.  Fisk  v.  Union 
Pac.  R.  Co.,  8  Blatchf.  (U.  S.  C.  C.) 
299;  La  Mothe  Mfg.  Co.  it.  National 
Tube  Works,  15  Blatchf.  (U.  S.  C.  C.) 
432;  s.  c,  7  Rep.  138. 

1.  Distinct  Counts — Common  Law. — 
Distinct  causes  of  action  should  not  be 
joined  in  the  same  count.  Portage 
'Lake  M.  &  M.  Ben.  Soc.  v.  Phillips,  36 

Mich.  22;  Potts  V.  Clarke,  Spenc.  (20 
N.  J.  L.)  536;  Handj  v.  Chatfield,  23 
Wend.  (N.  Y.)  35;  Waggoner  t^.  White, 
II  Heisk.  (Tenn.)  741. 

The  common  counts  could  be  joined 
in  one  count  in  assumpsit.  Webber  v. 
Tirill,  2  Saund.  (6th  ed.)  122a,  note  2; 
Bailey  v.  Freeman,  4  Johns.  (N.  Y.) 
280;  Nelson  v.  Swan,  13  Johns.  (N.  Y.) 

483- 

The  common  counts  cannot  all  be 
united  in  one  count  as  one  cause  of  ac- 
tion, without  any  specification  of  the 
■causes  due  upon  each  several  cause. 
Buckingham  v.  Waters,  14  Cal.  146. 

2.  Causes  Must  be  Sta,ted  Separately 
Under  the  Codes. — See  the  various  code 
provisions  and  Pike  v.  Van  Wormer,  5 
How.  Pr.  (N.  Y.)  171;  McCarty  v.  Fre- 
mont, 23  Cal.  ig6;  Watson  v.  San  Fran- 
cisco &  H.  B.  R.  R.  Co.,  41  Cal.  17; 
White  V.  Cox,  -46  Cal.  169;  Sands  v. 
Wood,  I  Iowa  263;  Childs  w.  Bank  of 
Mo.,  17  Mo.  i3;,Moone3'  71.  Kennett,  19 
Mo.  551;  Supervisors  of  Kewaunee  Co. 
•v.  Decker,  30  Wis.  624. 

As  to  the  separate  statement  of  ac- 
tions at  law  and  in  equity,  see  sufra^ 
II,  4,  e,  note  3. 

3.  Different  items  of  an  account  hav- 
ing no  connection  with  each  other  may 
be  joined  in  one  paragraph,  and  a  bal- 


ance due  thereon  constitutes  but  one 
cause  of  action.  Gaff  -o.  Hutchinson, 
38  Ind.  341 ;  Tootle  v.  Wells,  39  Iowa 
452;  s.  c,  rS  Pac.  Rep.  692;  Kansas 
City  Hotel  Co.  v.  Sigement,  53  Mo. 
176;  Wright  V.  Baldwin,  51  Mo.  269; 
Roehringt'.  Huebschmann,  34  Wis.  185. 

When  property  is  sold  to  be  paid  for 
in  instalments  and  notes  are  given  for 
each  instalment,  when  they  are  all 
due,  the  plaintiff  may  claim  the  entire 
sum  in  one  count.  Morse  v.  Frost,  54 
Conn.  84. 

Several  promissory  notes  may  be 
joined  in  one  paragraph.  Firestone  x>. 
Klick,  67  Ind.  309;  Stadler  v.  Parmlee, 
10  Iowa  23;  Merritt  v.  Nihart,  II  Iowa 
57;  Holland  v.  Kemp,  27  S.  Car.  623; 
s.  c,  3  S.  E.  Rep.  83. 

But  the  actions  against  the  maker 
and  guarantor  of  a  note  are  distinct 
and  must  be  separately  stated.  Tucker 
V.  Shiner,  24  Iowa  334. 

Various  breaches  of  a  contract  or 
bond  constitute  but  one  cause  of  action. 
De  Haven  v.  Davis,  35  Mo.  406; 
Hay'nes  v.  Webster,  53  Mo.  135;  Fisk 
V.  Tank,  12  Wis  276;  Nichol  ■?'.  Alex- 
ander, 28  Wis.  iiS. 

Unless  their  investigation  involves 
separate  and  independent  enquiries  and 
findings.     Boj'ce  v.  Christ^-,  47  Mo.  70. 

A  coinplaint  averring  a  contract  and 
breach  and  claiming  to  recover  the 
money  paid  thereon,  and  damages  for 
the  breach,  alleges  but  one  caus,e  of 
action.     Reedy  v.  Smith,  42  Cal.  245. 

A  breach  of  a  number  of  distinct 
promises  made  in  connection  with  a 
contract  of  marriage,  may  be  alleged  in 
one  paragraph,  as  the  breach  of  the 
marriage  coritract  constitutes  the  solt 
cause  of  action.  Dalton  v.  Barchand, 
2  Clev.  L.  Rep.'(Ohio)  57. 

A  bajance  of  an  account  and  a  note 
therefor  constitute  but  one  cause  of  ac- 
tion.    Claire  v.  Claire,  18  Neb.  54. 

•'Balance  per  settlement"  and  an 
open  account  constitute  two  causes  of 
action. '  Eisenhower  v.  Stein,  37  Kan. 
281;  s,  c,  15  Pac.  Rep.  167. 

A  claim  belonging  to  plaintiff  and 
one    assigned    to     him    constitute    two 
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fore  one  general  right  may  entitle  a  plaintiff  to  several  reliefs. ^ 
So  various  injuries,  all  resulting  from  one  act,  which  is  the  grava- 


causes  of  action.  Pierce  -v.  Bicknell,  1 1 
Kan.  262. 

1.  Different  Beliefs,  but  One  General 
Kigbt. — Mr.  Pomeroy,  in  his  discussion 
of  the  meaning  of  the  phrase  "  cause  of 
action,"  says  :  "  The  cause  of  action  is 
very  often  confounded  with  the  rem- 
edy. ...  It  was  shown  in  the 
opening  paragraphs  of  the  introductory 
chapter  that  every  remedial  right  arises 
out  of  an  antecedent  primary  right  and 
corresponding  duty,  and  a  delict  or 
breach  of 'such  primary  right  and  duty 
by  the  person  on  whom  the  duty  rests. 
Every  judicial  action  must  therefore  in- 
volve the  following  elements :  a  pri- 
mary right  possessed  by  the  plaintiff, 
and  a  corresponding  primary  duty  de- 
volving upon  the  defendant,  a  delict  or 
wrong  done  by  the  defendant  which 
consisted  in  a  breach  of  such  primary 
right  and  duty;  a  remedial  right  in 
favor  of  the  plaintiff,  and  a  remedial 
duty  resting  on  the  defendant  springing 
from  this  delict,  and  finally  the  remedy 
or  relief  itself.  .      The   cause   of 

action  will  therefore  alwaj's  be  the 
facts  from  which  the  plaintiff's  primary 
right  and  the  defendant's'  correspond- 
ing primary  duty  have  arisen,  together 
with  the  facts  which  constitute  the  de- 
fendant's delict  or  act  of  wrong."  See 
Mr.  Pomeroy's  admirable  work  on 
Remedies  and  Remedial  Rights  (2nd 
ed.),  kk  452-462,  PP-  494-504' 

The  reformation  and  enforcement 
of  an  instrument  may  be  demanded  in 
one  count.  See  cases  cited  supra,  II,  4, 
e,  note  3. 

The  cause  of  action  of  a  stockholder 
is  that  he  entrusted  money  to  the  cor- 
poration and  its  ofBcers,  and  therefore 
a  dissplution,  receiver,  accounting,  etc., 
may  all  be  asked  in  one  complaint. 
Mitchell  V.  Bank  of  St.  Paul,  7  Minn. 
252. 

So  causes  based  on  the  director's 
misfeasance  and  negligence.  Smithw . 
Rathbun,  22  Hun  (N.  Y.)  150. 

A  proceeding  to  settle  affairs  of  a 
partnership  is  but  one  cause  of  action, 
and  plaintiff  may  ask  in  one  paragraph 
an  accounting,  a  receiver,  an  injunction 
against  the  sale  of  partnership  prop- 
erty, the  annulling  of  such  a  sale,  and  a 
specific  lien  in  complainant  on  said 
property.  Palmer  v.  Tyler,  15  Minn. 
106.  Compare  Skidmore  v.  Collier,  8 
Hun  (N.  Y.)  50. 


An  action  to  foreclose  a  mortgage 
given  by  A  to  secure  a  note  and  for  judg- 
ment against  A  and  other  parties  to  the 
note,  are  separate  actions.  Sands  v. 
Wood,  I  Iowa  263;  Roberts  v.  Glenn, 
I  Clev.  I^.  Rep.  (Ohio)  46;  Giddings  v. 
Barney,  31  Ohio  St.  80.  But  contra 
when  the  personal  judgment,  and  a 
sale  of  the  land  under  the  vendors  or  a 
mechanics'  lien  is  asked.  Davenport 
V.  Murray.  68  Mo.  198;  Hardy  v. 
Miller,  11  Neb.  395. 

An  injunction  to  restrain  the  satis- 
faction, etc.,  of  a  judgment,  and  the  sub- 
stitution of  anjr  but  plaintifPs  attor- 
ney in  that  action,  is  but  one  cause 
of  action.  Standart  v.  Burtis,  46  Hun 
(N.  Y.)  82. 

When  two  separate  patents  on  one 
article  owned  by  plaintiff  are  each  in- 
infringed  by  defendant  in  manufactur- 
ing that  article,  a  bill  to  restrain  such 
infringements  may  include  the  infringe- 
ment of  both  patents.  Gillespie  v. 
Cummings,    3    Sawy.    (U.    S.    C.   C.) 

259- 

In  a  petition  to  vacate  judgment^,  each 
judgmenf,  constitutes  a  separate  cause 
of  action.  Elizabeth  v.  Morrison,  i 
Clev.  L.  Rep.  (Ohio)  195. 

An  application  for  alimony  is  an  in- 
cident to  a  proceeding  in  divorce  and 
not  a  separate  cause  of  action.  Damon 
V.  Damon,  28  Wis.  510. 

A  complaint  which  states  that  plain- 
tiff is  entitled  to  recover  on  two  differ- 
ent legal  grounds,  viz.:  a  contract  of 
guaranty  and  a  mistake,  states  but  one 
cause  of  action  arising  from  the  facts  of 
the  case.  Mills  v.  'Barney,  22  Cal. 
240;    Bonney  -u.  Reardin,  6  Bush  (Ky.) 

34- 

,  Fraudulent  disposition  of  his  prop- 
erty by  a  judgment  debtor;  though  by 
separate  conveyances  to  different  par- 
ties, constitutes  but  one  cause  of  action, 
and  a  complaint  to  set  them  all  aside 
need  contain  only  one  count.  Strong 
V.  Taylor  School  Twp.,  79  Ind.  208; 
Donovan  o.  Dunning,  69  Mo.  436; 
Marx  V.  Tailer,  12  N.  Y.Civ.  Proc.  226; 
Tisdale  v.  Moore,  8  Hun   (N.  Y.)  19. 

So  all  the  facts  connected  with  an 
illegal  alienation  of  corporate  prop- 
erty. Beecher  v.  Schieffelin,  4  N.  "^. 
Civ.  Proc.  230;  or  the  fraudulent  acts 
inducing  plaintiff  to  convej'  his  prop- 
erty. Palmer  v.  Searing,  12  N.  Y.  St. 
Rep.  559. 


lOlO! 


Joinder  of  Causes  of  Action 


JOINDER. 


in  the  Same  ]Elight. 


men  of  plaintiff's  action,  may  be  joined  in  one  count.*  Each 
count  must  contain  all  the  facts  necessary  to  constitute  a  cause 
of  action.*^ 


1.    One    Grayamen  of   the   Action. — 

When  a  complaint  in  one  count  states 
a  malicious  prosecution  and  an  under- 
taking filed  therein,  it  was  held  that  the 
gravamen  of  the  complaint  was  the 
malicious  prosecutioti,  and  the  action 
therefor  was  barred  by  the  statute  of 
limitations,  and  that  the  allegations 
with  regard  to  the  undertaking  could 
not  be  construed  as  constituting  a  sepa- 
rate cause  of  action  which  was  not 
barred  bj  the  statute.  Sharp  v.  Miller, 
54  Cal.  329.  Compare  Schenck  v. 
Butsch,  32  Ind.  338. 

It  was  doubted  whether  a  slander 
and  a  malicious  prosecution  arising 
from  the  same  transaction  constituted 
more  than  one  cause  of  action  in  Har- 
ris V.  Avery,  5  Kan.  146. 

An  entire  conversation,  though  con- 
taining several  distinct  charges,  either 
of  which  is  actionable,  constitutes  but 
one  cause  of  action,  and  can  properly  be 
made  the  basis  of  but  one'  count  in  a 
petition.  Cracraft  z'.  Cochran,  16  Iowa 
301. 

In  an  action  to  recover  for  injuries  to 
plaintiffs  wife,  house  and  furniture, 
caused  by  a  single  explosion  of  gun- 
powder, it  is  not  proper  pleading  to  set 
forth  the  injury  to  each  as  a  separate 
cause  of  action,  in  a  distinct  or  separate 
count.  "The  complaint  is  of  injury  re- 
sulting from  an  explosion  of  powder. 
The  fact  that  apart  of  those  injuries  con- 
sisted in  the  wounding  of  the  wife,  a 
part  in  the  destruction  of  fui-niture,  and 
a  part  in  injury  to  a  house,  cannot  be  re- 
garded as  a  proper  reason  foi-  setting 
forth  each  specific  injury'  in  a  separate 
count  or  paragraph  as  an  independent 
cause  of  action."  Hazard  Powder  Co. 
V.  Volger,  iS  Pac.  Rep.  (Wvo.)  636; 
Howe  V.  Peckham,  6  How.  Pr.  (X.  Y.) 
229;  s.  c,  10  Barb.  (N.  Y.)  656. 

When  the  gravamen  of  an  action  is 
a  certain  act,  the  fact  that  it  may  be  ac- 
complished .by  different  means  is  not 
enough  to  require  separate  counts. 
Whether  negligence  arose  from  want 
of  care  in  construction  or  operaton  of  a 
dam  is  not  sufficiently  material  to  re- 
quire separate  counts.  Hoffman  v. 
Tuolumne  Co.  Water  Co.,  10  Cal.  413; 
Gale  V.  Tuolumne  Water  Co.,    14  Cal. 

-5- 
Tenders  by  different   persons,  actmg 

as  agents  of  plaintiffs  at  different  times 
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and  places,  of  separate  lots  of  grain  for 
transportation,  all  making  the  quantity 
refused  to  be  transported  constitute  but 
one  cause  of  action  for  the  refusal  to 
transport  the  whole  quantity.  Cobb  v. 
I.  C.  R.  Co.,  38  Iowa  601. 

The  recovery  of  real  property,  mesne 
profits  and  damages  may  all  be  asked 
in  one  count.  Sullivan  v.  Davis,  4  Cal. 
291.  See  the  cases  cited  supra,  II,  4,  b. 
(2).     Contra,  Harrall  v.  Gray,  12  Neb. 

543- 

Recovery  of  personalty  and  damages 
for  withholding  may  be  claimed  in  one 
count.  Pharis  v.  Carver,  13  B.  Mon. 
(Ky.)  236. 

The  value  of  personal  property  de- 
stroyed and  damages  for  its  destruction 
maj'  be  demanded  in  one  count.  Ten- 
desen  v.  Marshall,  3  Cal.  440.  See  An- 
gell  V.  Hopkins,  79  Cal.  181. 

Where  trespass  is  charged,  the  alle- 
gation of  injuries  to  personal  property 
are  not  statements  of  separate  causes  of 
action,  but  mere  averments  in  aggrava- 
tion of  the  wrongful  entry,  and  all  may 
be  included,  therefore,  in  one  count. 
Gilbert  v.  Pritchard,  41  Hun  (N.  Y.) 
46;   Whatling   v.  Nash,    41     Hun    (N. 

Y.)  579- 

But  when  damages  are  claimed  for  a 
trespass  upon  a  dam,  canal,  etc.,  and  for 
the  diversion  of  the  water  therein,  there 
are  two  distinct  causes  of  action  which 
must  be  separately  stated.  Nevada  Qty, 
&  S.  Canal  Co.  f.  Kidd,  37  Cal.  2S2; 
Nevada  Co  &  S.  Canal  Co.  v.  Kidd,  43 
Cal.  180. 

In  an  action  to  recover  moneys 
fraudulently  obtained,  though  b}'  divers 
frauds  at  different  times,  constitutes  but 
one  cause  of  action.  People  t).  Tweed, 
63  N.  Y.  194;  s.  c,  50  flow.  Pr.  (N. 
Y.)  38,  afFg  5  Hun   (N.  Y.)  353. 

Damages  for  fraudulent  representa- 
tions that  sheep  sold  were  sound,  and 
for  injuries  caused  to  other  sheep  from 
contact  with  these,  constitute  but  one 
cause  of  action.  Wilcox  v.  McCov,  11 
Ohio  St.  655. 

Damages  for  nondelivery  of  cattle 
and  putting  them  in  a  stock  yard  in- 
fected with  disease  constitute  but  one 
cause  of  action.  Baldwin  v.  L.  S.  & 
Mich.  South.  R.  Co,,  i  Clev.  (Ohio)  178. 

2.  Sufacienoy  of  Counts.  —  Each 
count  must  contain  all  the  facts  neces- 
sary  to    constitute    a  cause    of  -action. 
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5.  Joinder  in  Actions  on  Bonds  and  Recognizances. — In  an  action 
on  a  bond  or  recognizance  only  causes  of  action  under  the  bond 
can  be  joined,^  but  different  breaches  of  one  and  the  same  bond 
may  be  joined.*    Actions  .on  several  bonds  or  recognizances  may 


and  its  defects  cannot  be  supplied  from 
statements  in  other  counts  unless  ex- 
pressly referred  to;  and  not  then,  if 
the  matters  referred  to  constitute  the 
gravamen  of  the  action.  Haskell  v. 
Haskell,  54  Cal.  262;  Loup  v.  Califor- 
nia South.  R.  Co.,  63  Cal.  97, 100;  Mur- 
phy V.  Estes,  6  Bush  (Ky.)  532;  Nat. 
Bank  of  Michigan  -v.  Green,  33  Iowa 
140  (Rev^  Code  of  Iowa,  Miller,  i888, 
§  2646,  par.  5,  p.  916;  each  must  be 
sufficient  in  itself) ;  Stewart  f .  Balder- 
ston,  10  Kan.  131;  Gerther  v.  Linscott, 
26  Minn.  82;  s.  c,  i  N.  W.  Rep.  579. 

An  objection  on  this  ground  must  be 
made  in  the  trial  court.  Conver  v. 
Chicago  M.  &  St.  P.  R.Co.,62  Iowa 460. 

When,  however,  several  causes  of  ac- 
tion arise  out  of  the  same  transaction,  if 
the  plaintiff  upon  the  facts  stated  is  en- 
titled to  any  portion  of  the  relief 
prayed  for,  an  objection  that  neither 
cause  of  action,  taken  separately,  is  suf- 
ficiently stated  to  entitle  a  recovery,  is 
not  a  fatal  defect,  provided  the  com- 
plaint contains  such  facts  as,  taken  to- 
gether, showed  the  plaintiff  entitled  to 
both  kinds  of  relief  sought.  Montgom- 
ery V.  McEwen,  7  Minn.  351;  First 
Div.  St.  Paul  &  Pac.  R.  Co.  v.  Rice, 
2J  Minn.  278. 

If  all  the  facts  constitute  one  cause  of 
action,  they  may  be  stated  in  one  para- 
graph and  different  reliefs  prayed. 
The  fact  that  the  plaintiff  does  not  ask 
for  the  proper  relief,  or  asks  for  incon- 
sistent relief,  is  not  ground  of  demurrer. 
Connor  v.  Board  of  Education  of  St. 
Anthony,  10  Minn.  439;  First  Div.  St. 
Paul  &  Pac.  R.  Co.  v.  Rice,  25  Minn. 
278;  McGlothlin  v.  Hewer,  44  Mo.  550. 

1.  Bonds  andRecognizanceB. — A  cause 
of  action  against  the  sureties  upon  the 
bond  of  an  administrator,  arising  from 
a  breach  of  the  condition  of  the  bond, 
cannot  be  united  in  the  same  complaint 
with  a  cause  of  action  against  the  ad- 
ministrator, arising  from  acts  of  the 
deceased  intestate  in  fraudulently  dis- 
posing of  his  property.  House  v.  Moody, 
14  Fla.  59. 

In  an  action  on  a  recognizance,  the 
plaintiff  may  not  join  a  count  asking 
that  securities  given  by  the  principal  to 
indemnify  the  sureties  in  said  bond 
should  be  applied  to  the  payment  of  his 
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claim  when  recovered.     Peoples;.  Skid- 
more,  17  Cal.  260. 

In  an  action  against  a  sheriff  for  an 
alleged  trespass  in  taaking  an  unlawful 
levy,  a  count  against  the  sureties  on 
his-official  bond  which  does  not  allege 
that  they  participated  in  the  trespass,  or 
that  the  sheriff  signed  the  bond,  is  a 
misjoinder.  Ghiradelli  v.  Bourland, 
32  Cal.  585;  Hoye  v.  Raymond,  25  Kan. 
665. 

In  an  action  against  a  sheriff  for 
wrongful  seizure  of  goods,  a  count  can- 
not be  joined  upon  the  liability  of  the 
makers  of  an  indemnity  bond  executed 
to  the  sheriff  prior  to  the  levy.  Long- 
cope  ».  Bruce,  44  Tex.  434. 

A  cause  of  action  against  a  probate 
judge  for  taking  insufficient  sureties  on 
an  administration  bond  cannot  be 
united  with  a  cause  of  action  against 
the  administrator  and  said  sureties  for 
a  devastavit.  Mitchell  v.  Mitchell,  96 
N.  Car.  14;  s  c,  i  S.  E.  Rep.  648. 

2.  Different  Breaches. — Where  one  is 
guardian  of  several  wards  and  gave  but 
one  bond,  all  the  wards  may  unite  in  a 
proceeding  for  an  accounting.  Slat- 
tings  1;.  Barrett,  26  S.  Car.  474. 

Several  wards  may  join  in  a  suit  on 
their  guardian's  bond  to  recover  for  the 
conversion  of  their  joint  property.  Bond 
V.  Dillard,  50  Tex.  302. 

Separate  actions  by  each  legatee,  dis- 
tributee, etc.,  should  be  brought  against 
an  executor  and  his  surety  on  the  ex- 
ecutor's bond.  Durfee  v.  Abbott,  50 
Mich.  479;  Case  v.  Funk,  10  West.  L. 
Jour.  (Ohio)  163. 

Where,  on  obtaining  an  injunction  to 
stay  proceedings  on  three  judgments  in 
favor  of  three  different  parties,  the  de- 
fendant therein  filed  but  one  injunction 
bond,  the  said  three  judgment  creditors 
were  allowed  to  unite  in  one  action,  and 
recover  a  joint  judgment  for  the  total 
amount  of  their  demand,  although  their 
claims  were  of  different  amounts  and 
bore  interest  from  different  dates.  Peerce 
V.  Athey,  4  W.  Va.  22.  ' 

Different  breaches  of  one  and  the 
same  official  bond  may  be  joined.  Peo- 
ple V.  Slocum,  I  Idaho  62. 

There  is  no  improper  joinder  of 
actions  and  of  parties  in  a  suit  for  act- 
ual and  punitory'  damages,  against  the 
ok 
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not  be  joined.^  There  is,  however,  a  tendency  to  allow  a  joinder 
of  action  on  several  bonds  given  by  one  administrator,  and  on 
the  successive  bonds  given  by  a  public  officer*  as  well  as  on  several 
appeal  or  attachment  bonds.* 

6.  Joinder  of  Statutory  and  Common  Law  Actions. — A  proceeding 
distinctively  statutory  may  not  be  joined  with  an  action  at  com- 
mon law,*  but  when  penalties  are  prescribed  by  a  statute,  several 


principal  and  the  surety  on  an  injunc- 
tion bond.  Cowery  v.  Coons,  33  La. 
An.  372;  Riggs  V.  Bell,  39  La.  An. 
1030. 

i.  Several  Bonds. — Actions  on  several 
recognizances  may  not  be  joined. 
Webb  V.  Bowman,  3  J.  J.  Marsh.  (Ky.) 
70. 

A  cause  of  action  on  the  bond  of  a 
court  clerk  and  upon  the  bond  of  an 
administrator  may  not  be  joined,  though 
a  joint  fraud  between  the  clerk  and  the 
administrator  is  charged.  Street  v. 
Tuck,  84  N.  Car.  605. 

2.  When  an  administrator,  having 
given  a  bond  with  sureties,  gives  a  new 
bond  with  other  sureties,  under  a  stat- 
ute which  provided  that  when  such 
new  bond  was  given  and  approved,  the 
former  sureties  shall  be  discharged 
from  all  liability  for  the  future  acts  of 
the  administrator,  in  an  action  by  heirs 
against  said  administrator,  plaintiffs 
were  allowed  to  join  in  one  suit  an  ac- 
tion on  each  bond,  with  a  prayer  that 
the  liabilities  of  each  set  of  sureties 
should  be  ascertained  therein  as  well 
as  a  judgment  given  against  the  second 
set  of  sureties  for  certain  specific  rail- 
road bonds  alleged  to  have  been  wrong- 
fiiUy  transferred  to  said  second  set  of 
sureties  by  the  administrator.  Love  v. 
Keowne,  58  Tex.  iqi.  Comfare1-.3.ne.v. 
State,  27  Ind.  108;  McLachlan  v.  Staples, 
13  Wis.  448. 

But  different  suits  would  not  be  con- 
solidated when  the  plaintiff  is  able  to 
state  and  prove  clearly  when  the  mis- 
feasance occurred.  Screwmen's  Ben. 
Ass.  V.  Smith,  78  W.  Rep.  (Tex.)  793. 

When  two  official  bonds  were  given 
for  the  same  term  a  joint  action  thereon 
was  allowed.  Holeran  v.  School  Dist., 
10  Neb.  406. 

Wheh,  however,  the  bonds  had  been 
given  by  the  same  official  for  different 
terms  the  plaintiff  was  not  allowed  to 
join  counts  upon  the  several  bonds  and 
recover  judgment  in  debt  for  the  gross 
amount  of  the  penalties  against  one  who 
was  a  suretj' on  all  the  bonds.  Cassady 
v.  Board  of  Trustees,  393  111.  394. 


Such  a  joinder  was  allowed  in  Syme 
V.  Bunting,  86  N.  Car.  175.  And  see 
Woods  V.  Hayward,  13  Pick.  (Mass.) 
269;  Trustees  of  McMinn  Academy  v. 
Reneau,  2  Swan  (Tenn.)  94;  Screw- 
men's  Ben.  Ass.  v.  Smith,  7  S.  W. 
Rep.  (Tex.)  793;  Finch  v.  State,  9  S.  W. 
Rep.  (Tex.)  85. 

In  Indiana,  there  is  now  a  statutory 
provision  on  this  subject:  "Whenever 
any  public  officer  or  other  person  is  re- 
quired by  the  laws  of  this  State  to  give 
bond  for  the  performance  of  his  duties, 
and  more  than  one  bond  is  given  by  the 
same  officer  or  person  for  the  perform- 
ance of  such  duties,  either  during  the 
same  period  of  time  or  for  successi^•e 
periods  of  time,  any  person  entitled  to 
sue  upon  either  of  said  bonds  may 
bring  a  joint  suit  upon  all  or  any  num- 
ber of  said  bonds,  and  in  such  action 
the  liability  of  all  the  respective  sure- 
ties therein  shall  be  determined  by  the 
court  or  jury."  Act  approved  March 
9th,  1889;  Indiana  Stat.,  Elliott's  Sup- 
plement, 1889,  §  15,  p.  21. 

3.  A  consolidation  of  several  appeals 
for  money  demands  between  the  same 
parties  will  authorize  the  court  to  ren- 
der a  judgment  for  the  entire  amount 
against  the  sureties  in  the  several  ap- 
peal bonds,  if  the  same  persons  are 
sureties  in  all  the  bonds.  Wetumpka 
etc.  R.  Co.  V.  Bingham,  5  Ala.  657. 

A  plaintiff  may  proceed  in  one  action 
for  damages  for  breaches  of  two  or 
more  attachment  bonds  executed  by 
the  same  obligors  in  his  favor.  Gabel 
V.  Hammerwell,  44  Ala.  336;  Clendenin 
V.  Schneider,  35  Mo.  533. 

In  an  action  of  debt  on  an  appeal 
bond,  plaintiff  cannot  join  damages  to 
himself  and  others,  to  himself  alone 
individually  and  to  himself  alone  in  an 
official  capacity.  Bardill  v.  Trustees  of 
Schools,  4  Bradw.  (111.  App.)  94. 

4.  Statutory  and  Common  Law  Actions. 
— A  summary  proceeding  under  the 
forcible  entry  and  detainer  act  may  not 
be  joined  with  other  causes  of  action, 
although  arising  out  of  the  same  trans- 
action.    Ow  V.  Wickham,  38  Kan.  225. 
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penalties  may  be  recovered  in  one  action,*  and  if  a  penalty  or 
damages  is  made  recoverable  in  a  specific  form  of  action,  the 
weight  of  authority  seems  to  be  that  counts  therefor  may  be 
joined  with  counts  for  other  causes  of  action  in  the  same  form, 
but  not  in  a  different  form.* 

ni.  JoiNDEB  OF  Actions  in  Different  Rights — 1.  Actions  by  Ex- 
ecutors or  Administrators. — In  actions  by  executors  or  administra- 
tors, counts  may  be  joined  whenever  the  sum  recovered  would  be 
assets.*     This  rule  was  only  established  after  a  long  controversy 


A  common  law  action  for  negligence 
cannot  be  joined  with  one  for  statutory 
negligence.  Kendrick  v.  Chicago  & 
Alton  R.  Co.,  Si  Mo.  521. 

When  a  statute  provides  that  a  tres- 
passer in  certain  case  should  pay  treble 
damages  to  the  party '  injured,  and  be 
deemed  guilty  of  a  misdemeanor  and 
subject  to  iine,  a  civil  action  for  the 
damages  cannot  be  joined  with  a  crimi- 
nal action  for  the  fine.  .Felter  v.  Man- 
ville,  23  Kan.  191. 

An  action  for  a  penalty  cognizable 
in  a  justice's  court  and  required  by  the 
statute  to  be  sued  for  there,  may  not 
be  joined  with  an  action  in  a  court  of 
common  pleas.  Denoon  v.  Burns,  2 
Clark  (Pa.)  397. 

1.  Qui  Tarn  Actions  to  Recover  Stat- 
utory Penalties. — Several  penalties  for 
ofiences  of  a  similar  nature  may  be  re- 
covered in  one  action.  Holland  v. 
Bothmar,  4  Tenn.  Rep.  228;  Kempton 
V.  Sullivan   Savings   Institution,   53  N. 

'  H.  581;  Purinton  i>.  Ladd,  58  N.  H. 
596;  Gibson  v.  Gault,  33  Pa.  St.  44; 
Lancaster  v.  R.  R.  Co.,  12  Lan.  Bar 
(Pa.)  99;  Finley  v.  Hayes,  Si  N.  Car. 
368;  Cincinnati  S.  &  C.  R.  Co.  v. 
Cook,  37  O.  S.  265.  Contra,  Brown  v. 
Rice,  51  Cal.  489. 

The  joining  of  several  matters  of  fact 
together  which  show  as  many  failures 
to  perform  a  duty  enjoined  by  law,  and 
claiming  to  reiispyer  a  penalty  for  each 
when  the  law  itself  only  allows  the  re- 
covery of  one  penalty  for,  one  and  all 
of  such  violation^,  is  not  a  joining  of 
several  distinct  causes  of  action.  Love- 
land  V.  Garner,  71  Cal.  541;  s.  c,  12 
Pac.  Rep,  6f  6. 

2.  Counts  for  trespass,  case,  etc.,  at 
common  lajv  can  be  joined  with  a  count 
in  the  same  form  under  a  statute  giving 
punitive  damages.  Prescott  r;.  Tufts,  4 
Mass.  ,1.)^;  Fairfield  v.  Burt,  li  Pick. 
(Mass.)  244;  Heridia  v.  Ayres,  12  Pick. 
(Mass.)  334;  Worster  -u.  Proprietors  of 
Canal  Bridge,  16  Pick.  (Mass.)  541; 
Hogsett  V.  Ellis,  17  Mich.  351;  Swift  v. 


Applebone,  23  Mich.  252;  Withington 
V.  Young,  4  Mo.  564;  U.  S.  v.  Will- 
iams, 6  Mont.  379. 

Contra,  Whipple  w.  Fuller,  11  Conn. 
582;  Morrison  v.  Bedell,  22  N.  H.  334;. 
Keyes  v.  Prescott,  32  Vt.  86. 

When  a  statute  provides  for  damages 
recoverable  in  case,  and  also  for  a  pen- 
alty recoverable  in  the  same  action,  a 
count  in  case  for  the  damages  maj'  be 
joined  with  a  count  in  debt  for  the  pen- 
alty. Smith  V.  Merwin,  15  Wend.  (N. 
Y.)  184.  Compare  Pearkes  v.  Freer,  9 
Cal.  642. 

Counts  in  debt  for  statute  penalties 
may  be  joined  with  one  for  money  had 
and  received,  where  the  entire  recovery  - 
goes  to  the  party  aggrieved.  Speocer 
V.  Thompson,  11  Ala.  746;  Gruber  v. 
First  National  Bank  of  Clarion, '87  Pa. 
St.  465. 

Contra,  People  ex  rel.  Drew  v.  Cir- 
cuit Court  Judges,  I  Doug.  (Mich.)  434; 
Scott  V.  Robards,  67  Mo.  289;  Wiles  i<. 
Suydam,  64  N.  Y.  173,  rev'g  3  Hun  604; 
s.  c,  6  N.  Y.  Supr.  Ct.  (T.  &  C.)  292; 
Sullivan  V.  N.  Y.,  N.  PL  &  H.  R.,  61 
How.  Pr.  (N.  Y.)  490. 

Trover  cannot  be  joined  with  an 
action  on  an  act  of  assembly  to  recover 
double  damages  for  an  illegal  distress 
and  sale.  Smith  v.  Meanor,  16  S.  &  R. 
(Pa.)  375- 

Statutory  liability  of  a  corporation 
and  its  common  law  liability  may  be 
enforced  in  the  same  action.  Bottomley 
V.  Port  Huron  &  N.  W.  R.  Co.  44 
Mich.  542;  Lamphier  v.  Worcester  & 
Nashua  R.  Co.,  33  N.  H.  495;  Penn. 
R.  V.  Bock,  93  Pa.  St.  427.  Compare 
Kendrick  v.  Chicago  &  Alton  R.  R. 
Co.,  81  Mo.  521. 

3.  Actions  by  Executors  or  Adminis- 
trators.— "It  is  now  a  well  settled  rule 
in  actions  by  a  plaintiff  who  is  an  ex- 
ecutor or  administrator,  that  when  the 
money,  when  recovered,  would  be 
assets,  the  executor  may  declare  for  it 
in  his  representative  character,  and" 
that  the  best  line  to  adopt  in  determin- 
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over  the  liability  of  executors  and  administrators  for  costs  under 
the  statute  of  4  Jac.  i,  c.  3.-'     A  plaintiff  may  declare  on  prom- 


ing  whether  counts  may  be  joined  is  to 
consider  whether  the  sum,  when  re- 
covered, would  be  assets."  Chitty  on 
Pleadings,  i6th  Am.  ed.  296,  7th  Eng. 
ed.  *225. 

"The  best  rule  of  determining  what 
demands  may  be  joined  is  to  consider 
whether  the  sum,  when  recovered, 
would  be  assets;  if  it  would  be  so,  it 
may  be  joined."  Saunders  on  Plead- 
ing and  Evidence  (5th  Am.  ed.)  *iii9. 

See  an  article  on  The  Joinder  of 
Actions  in  Different  Rights,  10  Am. 
Jur.  310. 

1.  History  of  Eule. — The  above  well 
settled  rule,  that  when  the  money  re- 
covered would  be  assets,  executors  or 
administrators  may  declare  therefor  in 
their  representative  capacities,  was  only 
settled  after  a  long  controversy.  The 
early  cases  arose  under  the  statute  of  4 
Jac.  I,  ch.  3,  which  provided  that  "in 
every  action  where  the  verdict  passeth 
for  the  defendant  the  plaintiflF  should 
pay  costs."  Under  this  statute  it  was 
decided  in  7  Jac.  i,  that  when  the  ex- 
ecutor sued  on  a  bond  given  the  testator, 
and  failed  to  recover,  he  was  not  liable 
for  costs  under  the  statute  because  he 
sued  in  another's  right.  Haywarth  v. 
David,  Cro.  Jac.  229.  A  few  years  later, 
in  an  action  for  ravishment  de  gard, 
brought  bj'  an  executrix,  the  issue  be- 
ing upon  the  tenure,  and  found  for  de- 
fendant, the  defendant  claimed  costs,, 
because  the  plaintiff  counts  that  she 
brings  her  action  upon  her  own  posses- 
sion. Three  judges  held  that  the  de- 
fendant should  not  have  costs,  and  one 
judge  contra.  Peacock  v.  Steese,  Cro. 
Car.  29(1  Car.  I).  In  Atkey  v.  Heard, 
Cro.  Car.  219  (7  Car.  I),  it  was  decided 
that  in  trover  by  an  administrator,  if  the 
conversion  be  in  his  own  time,  he  shall 
paj'  costs  under  the  statute.  The  leading 
•  case  of  Bull  v.  Palmer  was  decided  in 
27,  28  Car.  II.  It  was  an  action  of  as- 
sumpsit, and  the  plaintiff  declared  that 
the  defendant  covenanted  with  him, 
being  executor  to  J  S,  as  executor, 
upon  which  account  so  much  was  due, 
and  he  promised  to  pay  it.  Plaintiff 
was  nonsuited.  Defendant  asked  for 
costs.  Costs  were  refused  by  a  majority 
of  the  judges,  three  against  one,  be- 
■  cause  "  the  action  is  in  the  right  of  his 
executorship,  and  the  money  recovered 
will  be  the  assets."  Bull  v.  Palmer,  2 
.Levinz  165;  i  Freem.  424. 


This  principle  then  laid  down  was 
not  generally  accepted.  Upon  the 
single  question  of  actions  of  trover,  when 
the  conversion  was  done  in  the  time  of 
the  executor  or  administrator,  the  above 
case  of  Atkey  r'.  Heard,  Cro.  Car.  219 
(7  Car.  I),  was  followed  in  Hole  v. 
King,  I  Comyns  162  (8  Anne),  and  Bal- 
lard V.  SpeiiCer,  7  Tenn.  35S  (37  Geo. 
Ill),  while  the  court  refused  to  follo^s 
that  decision  in  Mason  v.  Jackson,  ', 
Levinz  60  (34  Car.  II.);  Downes  -v. 
Shaft,  I  Barnes  129  (13,  14  Geo.  II), 
and  Cockerill  v.  Kvnaston,  4  Term  277 
(31  Geo.  III). 

In  a  note  to  Hole  v.  King  it  is  stated 
that  "the  rule  in  these  cases  is,  that 
where  it  is  necessary  for  a  plaintiff,  who 
is  an  executor,  to  name  himself  execu- 
tor, and  bring  the  action  in  the  right  of 
his  testator,  he  is  not  liable  to  costs;  but 
that  where  the  cause  of  action  arises  in 
the  time  of  the  executor  he  is  liable  to 
costs,  although  he  name  himself  ex- 
ecutor, because  he  might  have  brought 
the  action  in  his  own  right."  See  Hole 
V.  King,  I  Comyns  162,  note  (2).  To 
the  same  effect  is  the  note  (a)  to  the 
case  of  Jenkins  v.  Plume,  i  Salk.  207. 

In  a  note  to  the  case  of  Coryton  v. 
Lithebye,  2  Saund.  117/,  the  annotator 
goes  so  far  as  to  say  that  "  the  old  notion 
that  the  monej'  recovered  will  be  assets, 
and  therefore  the  executor  is  not  sub- 
ject to  costs,  seems  to  be  now  exploded." 
The  convenience  of  the  rule  was  so 
very  apparent,  however,  that  Lord 
Ellenborough,  C.  J.,  in  the  case  of 
Cowell  V.  Watts,  decided  in  1805  (45 
Geo.  Ill),  referred  to  it  as  follows:  "I 
wish  that  the  rule  which  was  long  ago 
laid  down  in  Bull  v.  Palmer,  had  been 
abided  by,  that  where  the  money  when 
recovered  would  be  assets  the  executor 
may  declare  for  it  in  his  representative 
character."  Then  having  decided  the 
question  of  joinder  raised  in  the  case 
under  that  rule,  he  nevertheless  con- 
cluded as  follows:  "  Whether  the  plain- 
tiffs might  have  sued  in  their  own 
characters  is  another  question,  affecting 
the  right  to  costs,  which  may  arise  here- 
after, and  upon  which  it  is  unnecessary 
to  say  anything  at  present."  Cowell  v. 
Watts,  6  East  405,  409,  411. 

This  much  disputed  question  as  to  the 
liability  for  costs  was  finally  put  at  rest 
by  the  statute  of  3  and  4  W.  IV,  ch.  42, 
§  31,  which  put   executors  and  adminis- 


1015» 


Joinder  of  Actions  in 


JOINDER. 


Different  Bights. 


ises  made  to  himself  in  his  representative  capacity,  and  on  prom- 
ises made  to  his  decedent,^  but  causes  of  action  accruing  to  the 
plaintiff  in  his  representative  capacity  cannot  be  joined  with  causes 
of  action  that  have  accrued  to  him  in  his  individual  capacity.* 


trators  on  the  same  footing  as  other 
plaintiffs  as  to  their  liability  for  costs, 
unless  where  the  court  sees  that  they 
have  been  misled  by  some  misconduct 
cin  the  part  of  the  defendant,  or  unless 
ome  other  very  peculiar  ground  be  laid 
>r  the  interference  of  the  court.  See 
'.Vilbraham  v.  Snow,  2  Saund.  47  u, 
note  (i). 

Meanwhile  the  rule  which  had  thus 
grown  out  of  a  inuch  disputed  contro- 
versy on  the  matter  of  costs,  had  be- 
come a  well  settled  rule  as  determining 
the  question  of  joinder  of  counts  in  ac- 
tions by  executors  or  administrators, 
and  is  so  stated  by  all  the  text  writers 
upon  the  subject,  and  is  cited  and  relied 
upon  in  nearly  all  of  the  cases  herein- 
after referred  to  under  this  heading. 
See  the  remainder  of  the  above  note  to 
Coryton  v.  Lithebye,  2   Saund.  iiT  f. 

1.  Frouiises  to  Executor  or  Adminis- 
trator and  Decedent. — A  count  for  mo- 
ney had  and  received  by  defendant  to 
the  use  of  the  executor,  as  such,  may 
be  joined  to  a  count  for  money  had  and 
received  to  the  use  of  the  testator. 
Gallant  v.  Bouteflower,  3  Doug.  34. 
This  is  stated  to  be  "  the  constant  prac- 
tice" in  1790.  Petrie  v.  Hanway,  3 
Term  659;  Webster  v.  Spencer,  3  B.  & 
Aid.  360;  Clark  v.  Hougham,  2  B.  &  C. 
149;  Clarke  v.  Lamb,  6  Pick.  (Mass.) 
512;  Brown  v.  Lewis,  9  R.  I.  497; 
Sebring  v.  Keith,  2  Bailey  (S.  Car.) 
192;  Flowers  v.  Kent,  Brayt.  (Vt.)  134. 
So  also  counts  for  goods  sold,  work 
done  or  money  paid  by  the  executor  or 
administrator  as  such  may  be  joined 
with  counts  on  promises  to  the  testator 
or  intestate.  Ord  v.  Fenwick,  3  East 
104;  Cowell  V.  Watts,  6  East  405;  Ed- 
wards V.  Grace,  2  M.  &  W.  190;  Wer- 
ner V.  Humphrey's,  3  Scott,  N.  R.  226; 
Marshall  v.  Broadhurst,  i  Cr.  &  J.  403; 
Lowe  V.  Bowman,  5  Blackf  (Ind.)  411; 
Wilson  V.  Hunt,  6  B.  Mon.  (Ky.)  379, 
383-,  Fry  V.  Evans,  8  Wend.  (N.  Y.) 
530;  Stevens  v.  Gregg,  10  S.  &  R.  (Pa.) 
234;  Bank  of  Pennsylvania  *.  Halde- 
man,  i  P.  &  W.  (Pa.)  161;  Peries  v. 
Aycinena,  3  W.  &  S.  (Pa.)  64. 

Counts  for  goods  sold  or  money  paid 
by  the  testator  raaj'  be  joined  with  an 
account  stated  between  the  executor 
and  the  defendant.  Thompson  v.  Slent, 
I    Taunt.  322;    Powley    7'.    Newton,    2 


Marsh.  147;  s.  c,  6  Taunt.  453;  Lance- 
field  V.  Allen,  I  Bligh,  N.  S.  592.  See 
Werner  v.  Humphreys,  2  Mann.  &  Gr. 

833- 

An  executor  may  in  the  same  declara- 
tion declare  for  rent  due  in  his  own  time 
and  for  that  which  accioied  in  the  tes- 
tator's lifetime.  Taylor  v.  Holmes,  i 
Freem.  367.  Compare  Armstrong  v. 
Hall.  17  How.  Pr.  (N.  Y.)  76. 

Counts  on  promises  made  to  an  in- 
testate may  be  joined  with  counts  on 
promissory  notes  given  to  the  adminis- 
trator as  administrator,  since  the  in- 
testate's death.  Chitt^-'s  Pleadings, 
(16  Am.  ed.)  *226;  Partridge  v.  Court, 

5  Price  41 2;  affg  in  Court  v.  Partridge, 
7  Price  591,  overruling  Belts,  v.  Mitch- 
ell, 10  Mod.  315.  Compare  Cather- 
wood  V.  Chaband,  i  B.  &  C.  150. 

An  executor  may  declare  on  a  trover 
and  conversion  in  the  testator's  life- 
time and  also  on  a  trover  and  conversion 
after  his  death.  Cockerill  v.  Kynaston, 
4  Term.  277;  French  v.  Merrill,  6  N. 
H.  465- 

An  executor  may  join  in  the  same 
complaint  a  count  for  trespass  quare 
clausam  /regit  during  the  testator's 
lifetime,  with  another  for  a  like  tres- 
pass after  his  death,  to  lands  devised  to 
the  executor  in  trust  for  specific  pur- 
poses. Pittsburgh,  Fort  Wayne  &  Chi- 
cago R.  V.  Swinney,  97  Ind.  586.  Com- 
pare Robbins  v.  Gillett,  2  Pinney  (Wis.) 
439;  s.  c,  2  Chand.  (Wis.)  96. 

.  In  assumpsit  by  an  administrator  de 
bonis  non,  a  count  alleging  a  promise  lo 
liave  been  made  to  the  first  administra- 
tor may  be  joined  with  counts  alleging 
promises  to  the  intestate  and  to  the  ad- 
ministrator de  bonis  non.  Sullivan  v. 
Holker,  15  Mass  374.  Compare  Cath- 
erwood  i\  Chaband,  i  B.  &  C.  150. 
See  Executors  and  Administra- 
tors, XVI,  Remedies,  i  Actions  at 
Law,  (a)  By  executors  and  Adminis- 
trators,   (3)    Joinder  of    Counts,    Am. 

6  Eng.  Encyc.  of  Law,  vol.  7,  p.  367. 

2.  Causes  Accruing  in  Individual  and 
Representative  Capacity. — 'An  execu- 
tor cannot  include  counts  on  causes  of 
action  accruing  to  him  in  his  private 
right  and  individual  character,  with 
counts  on  causes  of  action  which  are 
laid  to  have  been  vested  in  him  in  his. 
reprpsentative      character."       Chitty's- 
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2.  Actions  Against  Executors  or  Administrators. — In  actions  against 
executors  or  administrators,  only  such  counts  may  be  joined  as 
seek  a  judgment  de  bonis  decedeiitis}  and  therefore  a  count  cannot 


Pleadings  (i6th  ed.),  vol.  i,  *227;  Rog- 
ers V.  Cocfk,  I  Salk.  lo;  s.  c,  Carth.  235, 
and  Show.  366;  note  to  Coryton  v. 
Lithebye,  2  Saund.  117  e\  note  to  Fox- 
wist  V.  Tremaine,  2  Saund.  210  a.\ 
Hooker  v.  Quilter,  i  Wils.  171;  s.  c,  2 
Strange  1271;  King  t/.  Thom,  i  Tenn. 
487;  Cassels  v.  Vernon,  5  Mason  (U.  S. 
C.  C.)  332,  333;*Diasw.  Phillips,  59 Cal. 
293;  Lyon  V.  Evans,  y  Ark.  349;  Bulk- 
ley  V.  Andrews,  39  Conn.  523;  Frink  -o. 
Taylor,  4  G.  Gr.  (Iowa)  196;  Brown 
■u.  Webber,  6  Cush.  (Mass.)  560;  Yates 
V.  Kimmel,  5  Mo.  87;  Mertens  v. 
Loewenberg,  69  Mo.  20S;  Hall  v. 
Fisher,  20  Barb.  (N.  Y.)  441;  Mason  v. 
Norcross,  Coxe  (N.J.)  242;  Thompson 
t).  Bohannon,  38  Tex.  241;  Robbins  v. 
Gillett,  2  Pinnev  (Wis.)  439;  Kline  v. 
Gathart,  2  P.  &  "W.  (Pa.)  494. 

A  husband  cannot,  join  a  count  for  a 
cause  of  action  in  right  of  his  wife 
with  a  cause  of  action  vested  in  him  as 
administrator  of  a  third  party.  Mertens 
■V.  Loewenberg,  69  Mo.  208. 

Where  slaves  were  taken  from  the 
possession  of  an  administrator,  he  may, 
in  an  action  of  trover,  declare  against 
the  defendant  for  the  conversion  of 
them,  first,  as  property  belonging  to 
him  in  his  own  right,  and,  second,  as 
property  belonging  to  him  as  adminis- 
trator. This  was  held  to  be  no  mis- 
joinder, because  "the  wrong  done  is  to 
the  possession  and  not  to  the  title;  and 
the  action  brought  is  not  upon  two  dis- 
tinct separate  demands,  the  one  in 
plaintiiTs  own  right  and  the  other  in 
auter  droit;  for  though,  in  the  second 
count,  he  claims  the  property  as  bailee, 
yet  it  is  not  an  action  in  right  of  the 
bailor,  but  in  right  of  the  bailee." 
Lashlee  v.  Wily,  8  Humph.  (Tenn.) 
659.  Compare  a  similar  decision  in  an 
action  of  detinue.  Boyle  v.  Townes,  9 
Leigh  (Va.)  158.       _ 

And  it  has  in  one  case  been  held  un- 
der the  New  York  code  that  a  plaintiff 
could  join  her  action  as  devisee  for 
rent  of  a  farm  leased  to  the  defendant 
by  a  testator  which  accrued  after  testa- 
tor's death,  with  her  action  as  executrix 
for  breaches  of  covenants  contained  in 
that  lease,  because  "both  rights  accrued 
under  a  contract  made  by  the  testator 
with  the  defendant,  and  growing  out  of 
the  same  matter."  Armstrong  v.  Hall, 
17  How.  Pr.  (N.  Y.)  76. 


A  counton  a  bond  given  to  the  plain- 
tifif  as  executor,  and  payable  to  the 
plaintiff,  his  "attorney,  executors,  admin- 
istrators or  assigns,"  may  not  be  joined 
witli  a  count  on  a  bond  given  to  the 
testator,  because  the  executor  by  taking 
the  bond  extinguished  the  original  debt, 
and  a.  recovery  on  that  bond  would  not 
be  assets  of  his  testator's  estate.  Hosier 
V.  Arundell,  3  B.  &  P.  7. 

An  executrix  cannot  join  in  one  ac- 
tion a  count  for  damages  for  injuries  oc- 
casioned the  decedent  by  defendant's 
negligence,  and  a  count  for  the  damages 
occasioned  to  her,  as  his  widow,  due 
to  the  fact  that  decedent's  death  was 
caused  by  those  injuries.  Frink  c. 
Taylor,  4  G.  Greene  (Iowa)  196. 

In  an  action  by  A  as  executor  of  B, 
who  had  been  executor  of  C,  a  count 
upon  an  account  stated  between  A  as 
executor  and  the  defendant  cannot  be 
joined  with  counts  on  promises  to  C, 
because  the  account  stated  is  not  de- 
clared to  have  been  made  with  A  as  ex- 
ecutor of  B  in  his  right  as  executor  of 
C.     Henshall  v.  Roberts,  5  East  150. 

A  personal  representative  cannot  sue 
in  his  right  as  an  heir  and  in  his  repre- 
sentative capacity  in  one  action.  Pax- 
ton  V.  Wood,  77  N.  Car.  11. 

When  one  is  administrator  of  two 
different  persons  who  were  killed  by  the 
same  negligence,  he  cannot  unite  in  one 
suit  his  two  actions  for  damages  on  ac- 
count of  the  death  of  his  respective  in- 
testates. Danaher  v.  Citj'  of  Brooklyn, 
4  N.  Y.  Civ.  Proc.  R.  286. 

1.  Actions  Against  Executors  and  Ad- 
ministrators —  Joinder  Allowed. — "An 
account  stated  by  the  defendant  as  ex- 
ecutor of  moneys  due  from  the  tes- 
tator may  be  supported,  and  may  be 
joined  with  counts  upon  promises  by 
the  testator.  .  .  .  And  a  count 
upon  an  account  stated  by  an  executor 
as  such,  of  moneys  due  and  owing  from 
him  in  that  character,  may  be  joined 
with  counts  on  promises,  by  the 
testator,  as  such  account  stated 
does  not  make  the  executor  per- 
sonally liable."  Chitty's  Pleadings 
(i6th  ed.)  *227;  Powell  v.  Graham, 
7  Tamst.  5S0;  s.  c,  i  Moore  305;  Ellis 
V.  Bowen,  Forrest  98;  Segar  -o.  Atkin- 
son, I  H.  Bl.  102  (compare  Rose  v. 
Bowler,  i  H.  Bl.  109);  McKinley  t'. 
Call,  I  Mon.(Ky.)  54;  Carter  v.  Pheips,8 
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be  joined  which  would  charge  him  personally.*  Therefore  a 
count  on  promises  by  the  testator  may  not  be  joined  with  a  count 
on  promises  by  his  executor  or  administrator,  because  the  estate 
is  liable  to  complete  the  testator's  contracts,  but  is  not  bound  by 
the  contracts  of  the  executor  or  administrator.^  A  count  for 
funeral  expenses  cannot  be  joined  with  counts  on  promises  b}''  the 


Johns.  (N.  Y.)  440;  Reynolds  v.  Rey- 
nolds, 3  Wend.  (N.  Y.)  244;  Gillet  v. 
Hutchinson,  24  Wend.  (N.  Y.)  184;  Wil- 
kings  V.  Murphey,  2  Hayw.  (N.  Car.) 
282;  Malin  w.Bull,  13S.  &R.  (Pa.)  441; 
Epes  V.  Dudley,  5  Rand.  (Va.)  437; 
Dobbs  V.  Green,  2  Wis.  228;  Dobbs  v. 
Enearl,  4  Wis.  451. 

A  count  for  taxes  due  from  the  tes- 
tator may  be  joined  with  a  count  for 
taxes  due  from  the  executor  on  the 
same  property,  while  in  his  hands  as 
executor  pending  the  settlement  of  the 
estate.     Bonaparte  v.  State,  63  Md.  465. 

To  a  count  in  covenant  charging  a 
breach  by  the  testator  in  his  lifetime  of 
a  covenant  binding  himself,  his  execu- 
tors and  assigns  may  be  joined  a  count 
charging  a  breach  since  said  testator's 
decease.    Wilson  v.  Wigg,  10  East  313. 

But  a  count  against  executors  on 
their  own  covenant  in  a  deed  executed 
by  virtue  of  a  power  in  a  will,  and  in 
execution  of  an  agreement  made  by  the 
testator  cannot  be  joined  with  one 
against  them  on  the  covenants  of  the 
testator.  Strohecker  v.  Grant,  16  S.  & 
R.  (Pa.)  737. 

It  has  been  held  in  New  York  that 
a  count  on  a  promise  by  the  testator  to 
pay  rent  can  be  joined  with  counts 
upon  promises  by  the  executor  to  pay 
for  use  and  occupation  after  testator's 
death.  Pugsley  v.  Aikin,  i  Kern. 
(N.  Y.)  494,  rev'g  Pugsley  v.  Aikin,  14 
Barb.  (N.  Y.)  114.  To  the  contrary  is 
Wigley  V.  Ashton,  3  B.  &  Aid.  loi. 

A  count  for  money  paid  by  plaintiff 
since  testator's  death  on  a  bond  on 
which  plaintiff  was  testator's  surety 
may  be  joined  with  counts  on  promises 
made  by  testator  in  his  lifetime.  Reeve 
T).  Cawley's    Exr.,   2Harr.  (N.J.)    415. 

A  count  upon  an  indebtedness  and 
promise  by  the  administrator  or  exec- 
utor as  such  may  be  joined  with  one 
upon  an  indebtedness  and  promise  of 
the  decedent,  provided  the  considera- 
tion of  the  demand  sfj'ing  from  or  ivas 
Connected-  tvtth  the  estate.  Howard's 
Adnirs.  v.  Powers,  6  Ohio  92. 

"Where  one  was  adminit-trator  of  a 
decedent,  and  guardian  of  his  children, 
an    action    in    behall'  of    the    children 


against  him  and  the  sureties  on  his  guar- 
dian bond  to  recover  their  distributive 
shares  was  allowed  in  Redfearn  v. 
Austin,  88  N.  Car.  413. 

When  one  was  a  guSrdian,  and  after 
his  ward's  decease  became  also  his  ad- 
ministrator, and  then  died,  the  heirs  of 
said  ward  may  sue  the  executor  of  said 
decedent  as  guardian  and  as  adminis- 
trator, to  recover  the  amount  of  said 
ward's  estate.  Alexander  et  ux.  v. 
Wolfe  et  al,  83  N.  Car.  272. 

1.  Actions  Against  Executors — Joinder 
InadmlssiMe. — "  So,  in  an  action  against 
an  executor,  a  count  cannot  be  intro- 
duced which  would  charge  him  person- 
ally, for  the  judgment  in  the  one  case 
would  be  de  bonis  testatoris,  and  in  the 
other  de  bonis  profriis."  Chitt3''s 
Pleadings  (i6th  ed.)  *227. 

A  count  on  a  cause  of  action  against 
an  executor  as  such  cannot  be  joined 
with  a  count  on  a  cause  of  action  against 
him  in  his  own  personal  capacity. 
Herrenden  v.  Palmer,  Hobart  883; 
Godbold  V.  Roberts,  20  Ala.  354;  Mc- 
Mahon  v.  Allen,  3  Abbott  Prac.  (N. 
Y.)  89;  Lord  V.  Vreeland  et  al.,  24 
How.  Pr.  (N.  Y.)  316.  Cotnfare  Parker 
■V.  Baylis,  2  Bos.  &  Pull.  73;  Heneken 
■V.  Ludewig,  12  Rob.  (La.)  188;  Dene- 
gre  V.  Denegre,  33  La.  An.  689;  Epes 
V.  Dudley,  5  Rand  (Va.)  437. 

2.  Thus  a  count  on  a  promise  by  the 
testator  to  pay  rent  cannot  be  joined 
with  counts  upon  promises  by  the  exec- 
utor to  pay  for  use  and  occupation 
after  testator's  death.  Wigley  v.  Ash- 
ton, 3  B.  &  Aid.  loi.  A  contrary' conclu- 
sion, however,  was  reached  in  Pugsley 
V.  Aikin,  i  Kerri.  (N.  Y.)  494,  rev'g 
Pugsley  V.  Aikin,  14  Barb.  (N.  Y.)  114. 

The  principle  is  frequently  stated  to 
be  that  an  executor  may  not  bind  the 
estate  by  an  executory  contract;  that 
the  estate  is  liable  to  complete  the  tes- 
tator's contracts;  but  the  executor's 
contracts  do  not  bind  the  estate. 
Upon  this  ground  the  case  of  Pugslej' 
V.  Aikin,  i  Kern.  (N.Y.)  494,  was 
distinguished  in  Austin  v.  Munro,  47 
N.  Y.  360,  366.  See  also  Hayward  v. 
McDonald,  i  How.  Pr.  N.  S.  (N.  Y.) 
229. 
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decedent.*  While  a  plaintiff  may  join  a  count  on  a  several  prom- 
ise by  the  testator  with  a  count  on  a  joint  promise,  he  may  not 
sue  the  personal  representative  of  the  decedent  in  that  capacity. 


A  count  on  a  promise  made  by  the 
defendant  as  administrator  to  pay 
money  received  by  him  in  that  capa- 
city to  the  plaintiff's  use  cannot  be 
joined  with  other  counts  on  promises 
made  by  the  intestate.  Both  the  pleas 
and  the  judgment  are  different.  Rose 
V.  Bowler,  i  H.  Bl.  109;  Jennings  v. 
Newman,  4  Term.  347;  Brigden  v. 
Parkes,  2  Bos.  &  Pull.,  424;  Ashly  v. 
Ashly,  7  B.  &  C.  444  {compare 
Churchill  v.  Bertrand,  3  Ad.  &  Ell.  N. 
S.  568);  Farmers'  Bank  v.  CuUen,  4 
Harr.  (Del.)  289;  Moody  v.  Ewing,  8 
B.  Mon.  (Ky.)  521,  522;  Gillet  v. 
Hutchinson,  24  Wend.  (N.  Y.)  184; 
Seip  V.  Drach,  14  Pa.  St.  352. 

Counts  for  goods  sold,  work  done, 
money  paid,  etc.,  for  the  defendant,  as 
executor,  cannot  be  joined  with  a  count 
on  promises  made  hy  the  testator  or  for 
money  found  to  be  due  on  an  account 
stated  with  the  defendant  as  executor. 
Corner  v.  Shew,  3  M.  &  W.  350;  Ken- 
nedy V.  Stallworth,  18  Ala.  263; 
McDaniel  v.  Parks,  19  Ark.  671; 
Vaughn's  Exr.  v.  Gardner,  7  B.  Mon. 
{Ky.)326,  327;  Grahame  e/ a/,  t'.  Harris 
etal.,  5  Gill  &  J.  (Md.)  489;  Benja- 
min V.  Taylor,  12  Barb.  (N.  Y.)  328; 
Bogle's  Exr.  v.  Kreitzer,  46  Pa.  St.  465. 
Compare  Eaton  v.  Whxtaker,  6  Pick. 
(Mass.)  465;  Smith  t).  Proctor,  i  Sandf. 
(N.  Y.  Supr.  Ct.)  72;  Ross  v.  Harden, 
44N.  Y.  Supr.  Ct,  (12J.  &  S.)  26; 
Austin  V.  Munro,  47  N.  Y.  360,  aif 'g 
Austin  V.  Monroe,  4  Lans.  (N.  Y.  Supr. 
Ct.)  67;  Reeve  v.  Cawley's  Exr.,  2 
Harr.  (N.J.)  415.  See,  however,  Trades- 
men's National  Bank  -u.  McFeely,  6i 
Barb.  (N.  Y.)  522.  Or  with  a  count  on 
promissory  notes  given  by  testator  in 
his  lifetime  to  plaintiff.  Jeffords  v. 
Ringgold,  6  Ala.  544. 

A  count  against  a  defendant,  as  an 
administrator,  based  upon  a  rejected 
claim  against  the  estate,  cannot  be  joined 
with  a  count  against  such  defendant 
personally  with  others  to  compel  him 
and  them  to  transfer  to  the  estate  prop- 
■erty  to  which  they  had  procured  the 
legal' title  through  fraud.  Mesmer  w. 
Jenkins,  61  Cal.  151. 

1.  Funeral  Expenses  —A  count  stating 
defendant  to  be  indebted  as  adminis- 
trator on  account  of  the  funeral  ex- 
penses of  the  intestate  cannot  be  joined 
with  counts   on  promises  by  the  intes- 


tate. Hayter  v.  Moat,  5  Dowl.  298; 
s.  c,  2  M.  &  W.  56;  Myer  v.  Cole,  12 
Johns.  (N.  Y.)  349;  Demott  v.  Field, 
7  Cow.  (N.  Y.)  58;  Ferrin  v.  Myrick, 
41  N.  Y.  315.  To  the  contrary  effect 
are  Hapgood  -v.  Houghton,  10  Pick. 
(Mass.)  155;  Gregory  v.  Hooker,  -i 
Hawks.  '  (N.  Car.)  394;  s.  c,  9  Ain. 
Dec.  646.  Though  it  was  lield  in  the 
first  of  those  cases  that  a  count  on  a 
promissory  note  of  the  executor  given 
in  payment  of  the  funeral  expenses 
could  not  be  joined.  Hapgood  v. 
Houghton,  10  Pick.  (Mass.)  155.  Com- 
pare Laird  v.  Arnold,  25  Hun  (N.  Y.) 
4.     See  Blood  v.  Kane,   6   N.  Y*  Sup. 

353- 

And  see  Executors  and  Adminis- 
trators, ^  15,  2,  c,  Funeral  Expenses, 
Am.     &    Eng.    Encjx.     of    Law,  vol. 

7.  P-  34°- 

In  Ferrin  v.  Myrick,  Hunt,  C.  J., 
after  a  careful  review  of  the  authorities 
in    New   York,  concludes    as  follows  : 

"  The  following  principles  are  settled 
by  these  authorities  : 

"i._  That  for  all  causes  of  action  aris- 
ing upon  a  contract  made  by  the  tes- 
tator in  his  lifetime,  an  action  can  be 
sustained  against  the  executors  as  such, 
and  the  judgment  would  be  de  bonis 
intestatoris. 

"2.  That  in  all  causes  of  action,  where 
the  same  arises  upon  a  contract  made 
after  the  death  of  the  testator,  the  claim 
is  against  the  executor  personally,  not 
against  the  estate,  and  the  judgment 
must  be  de  bonis  propriis. 

"3.  That  these  different  causes  of  ac- 
tion cannot  be  united  in  the  same  com- 
plaint."    Ferrin    v.    Myrick,  41   N.  Y. 

3iS>322- 

In  trover  it  is  a  misjoinder  to  add  a 
count  for  a  conversion  by  the  testator 
with  a  count  for  a  conversion  by  his 
executors.  The  judgments  are  differ- 
ent. Terhune  v.  Bray's  Exrs.,  r  Harr. 
(16N.J.  L.)S3. 

A  proceeding  against  an  heir  not 
qua  heir,  but  as  an  executor  de  son  tort 
cannot  be  regarded  as  an  action  against 
the  heir.  .Warren  v.  Raymond,  17  S. 
Car.  163. 

Under  the  Minnesota  code  allowing 
the  joinder  of  several  causes  of  action 
when  they  relate  to  the  same  transac- 
tion or  transactions  connected  with  the 
same  subject  of  action,  it  has  been  held 
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and  also  in  his  individual  capacity  as  the  surviving  obligor.*  Un^ 
connected  demands  against  different  estates  cannot  be  joined,, 
though  the  defendant  is  executor  of  both.^ 

3.  Action,  By  and  Against  Husband  and  Wife. — A  cause  of  action 
accruing  to  the  husband  alone,  or  in  any  representative  capacity, 
cannot  be  joined  with  a  cause  of  action  to  which  the  husband  is 
entitled  in  right  of  the  wife,*  and  therefore  a  claim  for  damages- 
for  personal  injuries  to  a  wife  or  child  may  not  be  joined  with  a 
claim  for  damages  for  loss  of  service,  etc.,*  except  when  such  join- 


that  a  plaintiff  can  sue  a  defendant 
trustee  in  his  capacity  as  a  trustee,  and 
also  as  an  individual  under  the  jSeculiar 
circumstances  of  the  case  of  Fish  v. 
Berkey,  lo  Minn.  199. 

1.  However,  in  an  action  against  an 
executor  or  administrator  a  count  upon 
a  promise  by  the  testator  may  be  joined 
with  a  count  upon  a  promise  by  the 
testator  and  another,  though  the  sur- 
viving promissor  be  living.  Hamlet 
V.  Bates'  Exrs.,   10  B.  Mon.   (Ky.)  437. 

A  count  averring  a  contract  with 
plaintiff  alone  may  be  joined  with  a 
count  averring  the  same  contract  to  be 
with  plaintiif,  and  another  since  de- 
ceased. Reitzel  v.  Franklin,  j  W.  &  S. 
(Pa.)  33. 

A  surviving  obligor,  who  is  also  the 
executor  or  administrator  of  his  de- 
ceased co-obligor  may  not  be  sued  on 
said  obligation  in  his  individual  and 
also  in  his  representative  capacity.. 
Landan  -v.  Levy,  i  Abb.  Pr.  (N.  Y.) 
376;  Watson  V.  Dickey  et  al.  Tappan 
(Ohio),  203.  A  contrary  conclusion 
was,  however,  reached  in  the  very 
recent  case  of  Little  Grocer  Co.  v. 
Johnson,  50  Ark.  62. 

2.  Unconnected  demands  against 
different  estates  cannot  be  joined, 
though  ^the  defendant  is  executor  of 
both.  Daniel  v.  Morrison,  6  Dana 
(Ky.)  182,  i86. 

Where  M  bequeathed  his  property 
to  N,  and  appointed  A  and  B  his  ex- 
ecutors, and  N  died,  and  A  was  ap- 
pointed administrator,  the  heirs  of  N 
were  allowed  to  sue  A  and  B  jointly, 
alleging  breaches  of  both  trusts,  it  being 
impossible  to  determine  with  wliat 
amount  A  should  be  charged  as  such 
administrator,  without  a  settlement  of 
the  accounts  of  A  and  B  as  executors. 
McLachlan  v.  Staples,  13  Wis.  448. 

The  representatives  of  two  deceased 
co-obligors  cannot  be  joined  in  the 
same  action,  although  the  undertaking 
of  the  testators  might  have  been  joint 
and  several.     Grymes  v.   Pendleton,  4 


Call.  (Va.)  130;  Watkins  Exr.  v.  Tate, 
3  Call.  (Va.)S2i. 

The  Revised  Statutes  of  the  District 
of  Columbia,  §  827,  authorizes  the 
joinder  in  one  action  of  the  legal  repre- 
sentatives of  the  maker  and  the  legal 
representatives  of  .the  endorser  of  a 
promissory  note.  Keyser  v.  Fendall, 
5  Mackey  (S.  C.  D.  C.)  47. 

See  also  Executors  and  Adminis- 
trators,  §    i6,    lb    (8),   Joinder   of 
Counts,     Am.     &     Eng.     Encyc.     or 
Law,  vol.  I,  p.  379. 

3.  Actions  by  Husband  and  Wife. — 
"When  the  wife  is  coplaintiff  in  an  ac- 
tion ex  contractu,  no  cause  of  action 
can  be  included,  unless  it  be  founded  on 
a  contract  with  a  fern",  before  marriage,, 
or  she  be  the  meritorious  cause  of  ac- 
tion. .  .  .  And  in  an  action  in  form 
ex  delicto  for  a  personal  injury,  if  the 
wife  be  joined,  the  declaration  must 
proceed  only  for  torts  to  her  individu- 
ally, and  not  for '  such  wrongs  as  only 
affect  the  husband."  Chitty's  Pleadings 
(i6th  ed.)  *225. 

A  count  on  a  cause  of  action  accru- 
ing to  the  husband  alone  may  not 
be  joined  with  a  count  on  a 
cause  of  action  to  which  the  hus- 
band is  entitled  in  right  of  the 
wife.  Rose  -v.  Bowler,  i  H.  Bl.  109. 
Compare  Smith  v.  Johnson,  5  Harr. 
(Del.)  40;  Bartlett  v.  Boyd,  34  Vt.  256; 
Anderson  v.  Pack,  2  Clev.  L.  Rep. 
(Ohio)  260. 

Nor  may  a  count  on  a  cause  of  ac- 
tion vested  in  him  as  administrator  ot 
a  third  party  be  joined  with  a  count  in 
right  of  his  wife.  Mertens  v.  Loewen- 
berg,  69  Mo.  208. 

4.  Thus,  in  an  action  to  recover  dam- 
ages for  personal  injuries  to  a  v^ife  or 
child,  a  count  to  recover  damages  for 
the  injuries  themselves  ma}'  not  be 
joined  with  a  count  to  recover  the  hus- 
band's or  father's  consequential  injuries, 
loss  of  service,  expenses,  etc.,  thereby  oc- 
casioned. Separate  actions  must  be 
brought  to  recover  these  different  dam- 
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der  is  authorized  by  statute.^     In  an  action  against  husband  and 
wife,   a    cause   of  acti6n  against   the  husband   alone  cannot    be. 


ages.  Sheldon  v.  Steamship  Uncle 
Sam,  18  Cal.  526;  Tell  v.  Gibson,  66 
Cal.  247;  Fuller  et  ux.  v.  Naugatuck  R. 
Co.,  21  Conn.  557;  Rogers  v.  Smith,  17 
Ind.  323;  Cincinnati,  Hamilton  &  Day- 
ton R.  Co.  t'.  Chester,  57  Ind.  297; 
Laughlin  v.  Eaton,  54  Me.  156,  158; 
Gardner  v.  Kellogg,  23  Minn.  463; 
Lucas  V.  New  York  Central  R.  Co.,  21 
Barb.  (N.  Y.)  245;  Kavanaugh  zk  City 
of  Janesville,  24  Wis.  618.  Contra, 
Hopkins  v.  Atlantic  &  St.  L-  R.  Co., 
36  N.  H.  9;  Whitaker  v.  Warren,  60  N. 
H.  20.  Compare  Smith  v.  Warden,  86 
Mo.  282;  Penna;  R.  Co.  v.  Bock,  93  Pa. 
St.  427.  So  in  case  for  slanderous 
words.  Dengate  v.  Gardiner,  4  M.  & 
W.  5;  Ebersoll  v.  Krug,  3  Binnej-  (Pa.) 

SSS- 

In  Nem  York,  it  has  been  held  that 
though  such  a  joinder  would  be  bad  on 
demurrer,  it  was  good  after  verdict. 
Lewis  -u.  Babcock,  18  Johns.  (N.  Y.) 
443;  c«7!'«^ Russell  ti.Come,  i  Salk.  119; 
Todd  V.  Bedford,  11  Mod.  264. 

In  like  manner  when  a  husband  has 
brought  suit  for  personal  injuries  and 
dies,  and  his  wife  is  substituted  as  ad- 
ministratrix, she  cannot  add  a  count  to 
recover  damages  for  the  injuries 
sustained  by  her  on  account  of  her 
husband's  death.  Frink  &  Co.  v.  Tay- 
lor, 4  G.  Greene  (Iowa)  196,  c. 

And  a  father  cannot  join  the  statu- 
tory action  to  recover  damages  for  the 
death  of  his  minor  child,  with  an  action 
to  recover  for  personal  injuries  received 
by  himself,  though  caused  by  the  same 
negligence.  Cincinnati,  Hamilton  & 
Dayton  R.  Co.  v.  Chester,  57  Ind.  297. 

1.  Statutory  Modifications.  —  Since 
the  enactment  of  ch.  99,  L.  1881, 
giving  a  married  woman  the  right  to 
maintain  an  action,  as  if  sole,  for  any 
ihjury  to  her  person  or  character,  such 
a  cause  of  action  cannot  be  joined  with 
one  in  favor  of  the  husband  for  the  loss 
of  her  services  and  the  expenses  caused 
by  such  injury  in  an  action  by  husband 
and  wife.  Shanahan  v.  Madison,  57 
Wis.  276. 

By  the  Revised  Statutes  of  Ipwa,  section 
2771,  it  is  provided  that  "in  an  action 
brought  by  a  man  and  his  wife  for  an 
injury  done  to  the  wife,  in  respect  of 
which  she  is  necessarily  joined  as  co- 
plaintiff,  it  shall  be  lawful  for  the  hus- 
band to  join  thereto  claims  in  his  own 
right."     This  provision  has   been  held 


to  change  the  common  law  rule,  and 
allow  the  joinder  of  a  count  to  recover 
for  the  husband's  loss  of  his  wife's  ser- 
vices. McDonald  v.  Chicago  &  N.  W. 
R.  Co.,  26  Iowa  129;  ».  c,  96  Am.  Dec. 

"5- 

A  similar  provision  was  adopted  in 
Maryland  in  1S56  (Laws  1856,  p.  146, 
§  29),. but  it  was  omitted  from  the  code 
adopted  in  i860. 

In  I^ouisiana,  the  code  provides  that 
husbands  "can  proceed  judicially  and  in 
their  own  name  in  whatever  relates  to 
the  preservation  of  their  dotal  property, 
as  well  as  to  the  recovering  of 
the  debts  due  them."  Rev.  Codes,  1875 
(Voorhies),  art.  107,  p.  56. 

Under  this  article  it  has  been  held 
that  the  husband  should  sue  in  his  own 
name  to  enforce  any  right  of  his  wife, 
except  where  she  exclusively  adminis- 
ters her  property,  or  a  question  of  own- 
ership of  dotal  property  or  a  real  right 
of  hers  is  involved.  Cooper -y.  Cappel, 
29  La.  An.  213. 

And  therefore  a  husband  may  join  a 
claim  for  damages  for  his  wife's  per- 
sonal injuries  with  a  claim  for  money  ex- 
pended in  consequence  thereof.  Holzar 
V.  New  Orleans  &Carrollton  R.  Co.,  38 
La.  An.  185. 

The  40th  section  of  the  English  Com- 
mon Law  Procedure  act,  1852,  provides 
that,  "  in  anj'  action  brought  by  a  man 
and  his  wife  for  injury  done  to  the  wife, 
in  respect  of  which  she  is  necessarily 
joined  as  a  plaintiff,  it  shall  be  lawful 
for  the  husband  to  add  thereto  claims 
in  his  own  right."  This  section  has 
been  construed  to  be  permissive  only, 
not  imperative.  Brockbank  v.  White- 
haven Junction  R.  Co.,  7  Hurlst.  &  Nor. 

834- 

The  wife  not  being  liable  on  a  mere 
personal  contract  made  by  husband  and 
wife,  a  count  against  husband  and  wife 
on  such  a  contract  or  on  a  contract  by  the 
husband  alone  cannot  be  joined  with  a 
count  on  a  promise  of  the  wife  dum 
sola.  Edwards  v.  Davis,  16  Johns.  (N. 
Y.)  231.  Compare  Scheier  v.  Tyrrell, 
23  Week.  Dig.  (N.  Y.)  476;  Nutz  v. 
Reutter,  i  Watts  (Pa.)  229.  Compare 
Morris  v.  Norfolk,  i  Taunt.  212.  Com- 
pare Bonney  v.  Reardin,  6  Bush  (Ky.) 

34- 

An  action  against  husband  for  words 
spoken  by  him  and  another  against 
husband  and  wife  for  words  spoken  by 


1015i! 


-Joinder  of  Actions  in 


JOINDER. 


Different  Big-hts. 


joined,^  except  in  so  far  as  such  joinders  are  rendered  proper  by 
_code  provisions.^ 

4.  Actions  By  and  Against  Partners,  Guardians,  Assignees,  etc. — A 

surviving  pai-tner  or  co-obligee  may  join  his  claim  on  the  joint  debt 
with  a  claim  due  him  individually,*  and  it  has  been  decided  in 
Texas,  that  when  the  partners  of  two  firms  are  the  same,  they 
may     join     causes      of     action     in    favor     of    one    firm,    with 


■wife  cannot,  be  consolidated.  Swithin  v. 
Vincent,  2  Wils,  227;  Anderson  v.  Pack, 
2  Clev.  L.  Rep.  (Ohio)  260. 

1.  Actions  Against  Husband  and  Wife. 
— In  an  action  against  iiusband  and  wife 
to  charge  the  wife's  statutory  separate 
■estate  for  necessaries  furnished  the  fam- 
ily, a  count  can  be  added  alleging  a  cause 

■  of  action  against  the  husband  alone.  Jor- 
dan &  Son  7'.  Smith,  83  Ala.  299;  Esk- 
ridge  v.  Ditmars,  51  Ala.  245;  overruling 
Ma3'  V.  Smith,  4S  Ala.  483;  Lippincott 
V.  Hopkins,  57  Pa.  St.  328. 

2.  Under  the  Indiana  code,  an  ac- 
tion may  be  brought  to  recover  a  judg- 
ment against  a  husband  for  the  amount 
■of  the  demand,  and  to  charge  certain  land 
held  by  the  wife  under  an  implied  trust 
for  her  husband  with  a  mechanic's  lien 
for  the  same  demand.  Lindley  v.  Cross, 
31  Ind.  106. 

So  an  action  was  allowed  on  a  note 
•signed  by  husband  and  wife,  valid  as  to 
wife,  in  Missouri,  and  to  charge  the 
wife's  separate  real  estate.  Lincoln  v. 
Rowe,  51  Mo.  571.  See  cases  in  pre- 
•ceding  note. 

A  claim  to  set  aside  a  conveyance  of 
real  estate  from  husband  to  wife  for  fraud 
against  creditors,  may  be  joined  with  a 
-claim  against  the  husband  arising  out 
of  contract  so  as  to  charge  the  land 
with  the  lien  of  the  judgment  when  re- 
covered. Frank  v.  Kessler,  30  Ind.  8; 
Hamilton  v.  Barricklow,  96  Ind.  398. 

In  an  action  to  foreclose  a  mortgage 
executed  by  husband  and  wife  to  secure 
a  note  made  by  the  husband  alone,  the 
complaint  may  ask  judgment  against 
the  husband  for  the  amount  of  the  note 
and  interest,  and  a  decree  "against  hus- 
band and  wife  for  the  sale  of  the  mort 
gaged  premises.  Rollins  v.  Forbes,  10 
Cal.  299  {compare  MoflHtt  v.  Roche, 
77  Ind.  48).  Not  allowed  in  Wisconsin 
under  the  Rev.  Stat.  1858.  Gary  7;. 
Wheeler,  14  Wis.  281.  But  that  would 
certainly  be  allowed  under  the  act  of 
1862.  Connecticut  Mutual  Life  Ins.  Co. 
V.  Cross,  iS  Wis.  log.  But  not  a  per- 
sonal judgment  against  Ihc  wife  there- 
for. Moffitt  r'.  Roche,  77  Ind.  48;  Mc- 
Gl.iughlin  ;'.   O'Rourke,   12    Iowa   459; 
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Howe  V.  Lemon,  37  Mich.  164;  Kitchell 
V.  Mudgett,  37  Mich.  81;  Carley  v. 
Fox,  38  Mich.  387;  Manhattah  Lifu 
Ins.  Co.  V.  Glover,  14  Hun  (N.  Y.)  153- 
Unless  the  mortgage  or  the  bond  ac- 
companying it  expressly  charges  the 
wife's  separate  estate.  McKeon  v. 
Hagan,  18  Hun  (N.Y.)65;  Williamson 
V.  Duffy,  19  Hun  (N.  Y.)  312;  Jones  v. 
Merritt,  23  Hun  (N.  Y.)  184. 

Nor  against  a  minor  on  foreclosure 
of  mortgage  given  by  guardian.  Wood 
V.  Truax,  39  Mich.  628. 

The  right  of  joinder  depends  upon 
the  general  question  whether  the  causes 
of  action  should  be  sued  upon  separately 
or  jointly,  upon  which,  see  Husband 
AND  WiFK,  II,  §§  14--3  i"  the  Am. 
&  Eng.  Encyc.  of  L.,  vol.  9.,  pp. 
828-836;  Lawsotf,  Rights,  Reme- 
dies and  Practice,  vol.  2,  §  730,  and 
Pomeroj',  Remedies  and  Remedial 
Rights  (2nd  ed.),  §§  234-236,  pp.  283- 
297. 

3.  Partners. — A  surviving  partner  or 
co-obligee  may  sue  in  his  own  name  and 
in  his  representative  capacity  for  the 
amount  due  the  firm,  or  on  the  obliga- 
tion and  is  at  liberty  to.  unite  with  the 
joint  debt  a  debt  due  to  himself  indi- 
vidually. Chitty's  Pleadings  (i6th  ed.) 
*225;  Smith  v.  Salomon,  i  Col.  176; 
Vandenheuvel  v.  Stores,  3  Conn.  -203, 
207;  Quillen  v.  Arnold,  12  Nev.  234; 
Adams  v.  Hackett,  27  N.  H.  289;  Boyd 
V.  Webster,  58  N.  H.  336;  Davis  v. 
Church,  I  W.  &  S.  (Pa.)  240,  242;  Mc- 
Cartney v.-  Hubbell,  52  Wis.  360. 

A  demand  due  to  the  plaintiff  as  sur- 
viving partner  of  one  firm  may  be 
joined  in  the  same  action  with  a  de- 
mand due  to  him  as  the  surviving  part- 
ner of  another  firm.  Stafford  v.  Gold, 
9  Pick.  (Mass.)  533. 

A  plaintiff  may  include  with  an  indi- 
vidual demand  the  claims  of  two  sepa- 
rate firms  of  which  he  was  a  member, 
all  of  which  demands  had  been  assigned 
to  him.  Keller  ?'.  Roesler,  i  C.  P. 
Rep.  (Pa.)  124;  s.  c,  i  Luz.  L.  T.,  N.  S. 
(Pa.)  6. 

But  in  a  joint  action  by  several 
plaintiffs  an  independent  cause  of  action 
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causes  of  action  in  favor  of  the  other  firm.^  In  like 
manner,  a  cause  of  action  against  one  on  a  joint  contract  may  be 
joined  with  a  cause  of  action  against  him  individually.^  The  same 
principles  generally  apply  to  actions  brought  by  and  against  guar- 
dians,* assignees,* 


to  each  may  not  be  joined.     Grant  v. 
McCarty,  38  Iowa  46S. 

1.  Where  the  partners  in  two  firms 
are  the  same  they  may  join  causes  of 
action  in  favor  of  the  one  firm  with 
causes  of  action  in  favor  of  the  other 
firm  in  one  action.  Messner  v.  Lewis, 
20  Texas  221.  Compare  Ruth  v.  Lowrey, 
10  Neb.  260. 

2.  A  cause  of  action  against  one  on 
a  joint  contract  may  be  joined  with 
a  cause  of  action  against  him  individu- 
ally. Garr  v.  Redman,  6  Cal.  574;  Lo- 
gan f.  Wallis,  76  N.  Car.  416;  Butler 
V.  Kirby,  53  Wis.  188;  Richards  v. 
Heather,  i  B.  &  Aid.  29;  Golding  v. 
Vaughan,  2  Chitty'sRep.436;  Bertrand 
-'.Byrd,  4  Ark.  187 ;  Little  v.  Edwards,  69 
Md.  499;  Holmes  v.  Marden,  12  Pick. 
(Mass.)  169;  Wheeler  ?'.  Thorn,  1  N. 
H.  397;  Genesee  Co.  Bank  v.  Bank  of 
Batavia,  43  Hun  (N.  Y.)  295. 

But  not  when  ,all  parties  to  the  joint 
contract  are  made  defendants.  Brown 
f.  Lee,  19  Fed.  Rep.  630;  Miller  .v. 
Northern  Bank  of  Miss,,  34  Miss.,  412; 
Doan  V.  Holly,  25  Mo.  357;  26  Mo.  186; 
Moore  v.  Platte  Co.,  8  Mo.  467. 

Counts  upon  a  promise  by  the  de- 
fendant and  another,  since  become  a 
bankrupt  and  certificated,  may  be  joined 
in  an  action  against  the  solvent  partner 
alone,  with  counts  on  promises  by  the 
defendant  solelv  since  the  other  became 
a  bankrupt.  Hawkins  ;',  Ramsbottom, 
6  Taunt.   179. 

3.  Guardians. — While  a  plaintiff  mav 
not  ,sue  individually  and  as  guardian 
(natural  tutrix),  yet  advantage  of  the 
defect  sliould  be"  taken  by  exception. 
It  is  too  late  after  judgment.  Ashbey 
V.  Ashbey,  38  La.  An.  902. 

While  a  father  may  sue  in  his  own 
name  for  injuries  to  child,  he  cannot 
join  therewith  his  claim  for  loss  of  serv- 
ice, etc.  Gardner  v.  Kellogg,  23  Minn. 
463.  '  See  the  cases  cited  supra, 
note  8. 

If  a  count  against  a  party  as  guardian 
of  a  lunatic  be  joined  with  one  against 
him  in  his  own  right,  it  is  a  misjoinder. 
Rodgers  v.  Ellison,  Meigs  (Tenn.)  88. 

When  one  is  guardian  of  two  minors, 
a  plaintiff  may  recover  for  board  and 
goois  furmsnea  eacn  mmor  at  aetena- 
ant's  request  in  one  action,  because  the 


suit  is  properly  brought  against  the 
guardian  individually.  Young  v.  Smith, 
22  Tex.  345.  Contra,  St.  Joseph's 
Orphan  Soc.  v.  Wolpert,  80  Ky.  86. 

A  guardian  of  three  minors  for  whom 
he  had  been  appointed  by  one  order 
under  one  bond  brought  one  suit 
against  a  surety  on  the  bond  of  the 
former  guardian  of  said  minors,  who 
had  been  removed,  and  in  whose  hands 
the  probate  court  had  found  a  balance 
separately  due  each  of  the  minors,  and 
recovered  judgment  for  the  sum  due 
each  minor,  and  in  error  the  court  re- 
fused to  decide  there  had  been  a  mis- 
joinder under  tlie  Arkansas  Code. 
Turner  v.  Alexander,  41  Ark.  254. 

As  to  actions  against  one  who  is  both 
a  guardian  and  an  administrator,  see 
Redfearn  v.  Austin,  88  N.  Car.  413; 
Alexander  v.  Wolfe,  83  N.  Car.  272.' 

4.  Assignees.  —  The  same  parties 
being  assignees  of  A,  a  bankrupt,  and 
also  of  B,  a  bankrupt,  under  separate 
commissions,  cannot  recover  in  the 
same  action  a  joint  debt  due  from  the 
defendant  to  both  the  bankrupts,  and 
also  separate  debts  due  to  each.  Han- 
cock V.  Haywood,  3  Term  Rep.  433. 

They  can.  however,  recover  the  joint 
demand  due  to  all  the  bankrupts. 
Streatfield  et  al.  v.  Halliday,  3  Term  " 
Rep.  779.  And  assignees  under  a  joint 
commission  against  two  partners  may 
recover  in  the  same  action  debts  due  to 
the  partners  jointly  and  debts  due  to 
them  separately.  Graham  v.  Mulcaster, 
4  Birig.  115. 

Different  assignees  under  separate 
commissions  cannot  sue  jointly.  Ray 
V.  Davies,  8  Taunt.  134;  s.  c,  2  Moore  3. 

Different  assignees  of  different  bank- 
rupts, who  had  been  partners,  cannot 
unite  in  an  action  to  recover  the  separate 
interest  of  one  of  said  bankrupts. 
Smith  V.  Goddard,  3  Bos.  &  Pull.  465; 
Hogg  V.  Bridges,  8  Taunt.  200;  s.  c,  2 
Moore  122. 

Counts  for  money  lent  and  for  money 
paid  by  plaintiff  as  assignee  of  a  bank- 
rupt may  be  joined  with  counts  for 
money  had  and  received  to  plaintiff's 
use  as  assignee,  and  upon  an  account 
stated  with  him  a^  assigrnee.  Ri/:ha>-d- 
son  V.  Griffin,  5  Maule  &  Sel.  294;  u.  c, 
Chitt3''s    Rep.    325.      Compare     Wili  ■ 
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public  officers,!  corporations,  corporate  officers  and  stockholders,* 
and  all  cases  in  which  the  same  party  claims  or  defends  in  several 
different  rights.* 


iaras  V.  Vines,  i  Dow.  &  Low.  710;  s. 
c,  8  Jur.  270;  13  L.  J.,  Q:_B.  49. 

An  action  against  an  assignee  (syndic) 
as  such  cannot  be  joined  with  an  ac- 
tion to  hold  him  personally  liable 
for  misfeasance.  Blake  v.  His  Credxt- 
nrs,  6  Rob.  (La.)  520.  Compare  Ber- 
ibrd  V.  Barnes,  45  Hun  (N.  Y.)  253. 
Rush  V.  Good,  14  is.  &  R.  (Pa.)  226. 

A  cause  of  action  against  the  trustee 
of  an  insolvent  bank  for  misfeasance 
cannot  be  joined  with  a  cause  of  action 
on  a  bond  given  by  him  individually  to 
assist  in  making  up  a  deficiency  in  the 
bank's  assets.  French  v.  Salter,  17 
Hun  (N.  Y.)  546. 

As  to  joining  actions  on  original  and 
assigned  claims,  see  supra,  II,  4  c.  and 
notes. 

1;  Public  Officers. — A  plaintiff  cannot 
join  a  count  upon  an  obligation  taken 
by  him  in  his  individual  capacity'  only, 
with  a  count  on  an  obligation  taken  by 
him  in  an  official  capacity.  Patrick  ti. 
Rucker,  19  111.  428;  Albin  v.  Talbott, 
46  111.424;  Foltz  V.  Stevens,  54  111.  180. 

Nor  can  a  count  for  damages  sus- 
tained in  an  individual  capacity  be 
joined  with  a  count  for  dainages  sus- 
tained in  an  official  capacity.  Bardill  v. 
Trustees  of  Schools,  4  Brad.  (111.  App.) 

An  action  against  a  municipal  cor- 
poration to  recover  damages  for  an  in- 
•jury  to  private  property,  resulting  from 
the  prosecution  of  a  public  improve- 
ment, cannot  be  joined  with  a  cause  of 
action  under  the  municipal  charter, 
against  the  municipal  officers  of  the 
city  in  their  individual  capacity,  for  the 
same  injury  occasioned  by  their  gross 
negligence  and  abuse  of  power.  Han- 
cock V.  Johnson,  i  Met.  (Ky.)  242. 

In  like  manner  claims  in  an  indi- 
vidual or  official  capacity  cannot  be  set 
off  against  each  other.  McCracken  v. 
Elder,  34  Pa.  St.  239;  Russell  v.  First 
Presby.  Church,  65  Pa.  St.  9;  Tagg  v. 
Bowman,  99  Pa.  St.  376. 

2.  Corporations,  Corporate  Officers  and 
Stockholders. — It  is  an  improper  joinder 
of  causes  of  action  to  join  a  claim  for 
equitable  relief  against  a  corporation, 
with  a  claim  for  damages  against  indi- 
vidual defendants.  House  v.  Cooper, 
16  How.  Pr.  (N.  Y.)  292. 

In  actions  for  labor  debts  against 
stockholders  or  directors  and  corpora- 
tion, both  liabilities  may  be  enforced  in 


one  action.  Milroy  -u.  Spurr  Mt.  Iron 
Mining  Co.,  43  Mich.  231;  Sullivan  v. 
Sullivan  Mfg.  Co.,  14  S.  Car.  494. 

A  proceeding  to  enforce  an  agree- 
ment as  to  the  purchase  of  a  railroad 
company  at  a  foreclosure  and  a  reor- 
ganization thereof  and  damages  for  a 
breach  thereof,  cannot  be  joined  with  a 
claim  for  the  removal  of  the  officers  of 
the  reorganized  company.  Stanton  v. 
Mo.  Pac.  R   Co.,  2  N.  Y.  Sup.  298. 

The  statutory  liability  of  stockholders 
and  their  liability  for  unpaid  subscrip- 
tions may  be  enforced  in  the  same  suit. 
Morris  v.  Collamer  &  St.  Clair  St.  R. 
Co.,  2  Clev.  L.  Rep.  (Ohio)  347;  War- 
ner V.  Callender,  20  Ohio  St.  190. 

As  to  whether  the  liability  of  any 
number  of  stockholders  may  be  joined 
in  one  action,  see  Faymonville  -v.  Mc- 
CuUough,  59  Cal.  285;  also  the  article 
on  Parties. 

In  an  action  upon  a  debt  due  from  an 
insolvent  corporation,  the  complaint  al- 
leged that  defendant  was  liable  as  a 
stockholder  to  the.  extent  of  his  stock, 
by  reason  of  the  nonfiling  of  a  certifi 
cate  ^s  to  payment  of  x:apital  stock  re- 
quired by  statute;  and  also  liable  as  a 
trustee  by  reason  of  failure  to  publish 
report  as  also  required  by  statute.  Held, 
the  causes  of  action  were  not  properlj' 
joined.  Wiles  v.  Suydam,  64  N.  Y. 
173;  rev.  3  Hun  (N.V.)  604;  s.  c,  6 
N.  Y.  S.  C.  (Thompson  &  Cook)  292. 
Compare  Durant  v.  Gardner,  19  How. 
Pr.  (N.  Y.)  94;  s.  c,  10  Abb.  Prac. 
(N.  Y.)  445;  Jones  v.  Johnson,  86  Ky- 
530;  rev.  Jones  v.  Johnson^  10  Bush 
649. 

In  an  action  by  a  member  of  an  un- 
incorporated association  against  the  as- 
sociation officers  in  their  official  ca- 
pacity for  an  accounting,  etc.,  a  cause  of 
action  against  the  defendants  on  a  con- 
tract made  by  them  in  their  individual 
capacity  cannot  be  joined.  Warth  v. 
Radde,  18  Abb.  Prac.  (N.  Y.)  396;  s.  c, 
28  How.  Pr.  (N.  Y.)  230,  Poulsen  v. 
Van  Steenbergh,  65  How.  Pr.  342.  Or 
against  the  officers  for  misfeasance. 
Jones  V.  Johnson,  86  Ky.  530. 

A  stockholder  may  ask  for  a  dissolu- 
tion, removal  of  one  assignee  and  ap- 
pointment of  another,  and  an  account- 
ing and  injunction  against  the  officers. 
Mitchell  V.  Bank  of  St.  Paul,  7  Minn. 
252. 

3.  Several  Different  Kigbts. — The  rights 
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5.  Effect  of  Code  Provisions. — While  except  in  Iowa  there  seems 
to  be  no  express  code  provision  that  the  causes  of  actions  joined 
should  be  by  or  against  the  same  parties  in  the  same  right,  yet 
the  decisions  have  been  almost  uniform  in  holding  that  the  codes 
have  made  no  change  of  the  common  law  in  this  respect,^  except 
in  those  cases  where  an  express  enactment  has  authorized  such 
joinders.^ 


of  parties  as  heirs  at  law  to  assert  their 
title  to  real  estate  descended,  and  as  dis- 
tributees to  have  an  accounting  of  the 
administration  of  the  personal  estate,  are 
distinct  and  present  separate  causes  of 
action.     Rush  v.  Warren,  25  S.  Car.  72. 

A  plaintiff  cannot  unite  a  right  of  ac- 
tion for  breach  of  trust  against  a  sur- 
viving trustee,  and  the  representative  of 
his  deceased  cotrustee,  with  a  claim  for 
interest  of  trust  funds,  recoverable 
against  the  surviving  trustee  as  sur- 
viving executor  of  the  estate  from 
■which  the  trust  funds  have  been  set 
apart.  Sortore  v.  Scott,  6  Lans.  (N. 
Y.)  271. 

Where  a  plaintiff  in  an  action  of 
detinue  claimed  in  one  count  on  a  right 
of  property  in  himself,  and  in  a  sec- 
ond count  on  a  right  of  possession  in 
himself  as  a  bailee,  there  was  held  to 
be  no  misjoinder,  as  the  claim  in  each 
case  was  in  plaintiff's  right  and  neither 
count  set  forth  fi  claim  in  autre  droit. 
Boyle  V.  Townes,  9  Leigh  (Va.)  15S. 
Compare  a  similar  decision  in  an  ac- 
tion of  trover.  Lashlee  v.  Wily,  8 
Humph.  (Tenn.)  659. 

In  an  action  to  enjoin  a  city  from 
selling  certain  lots  held  by  the  city  in 
trust  for  the  benefit  of  the  common 
schools,  on  the  groimd  that  the  lots  had 
been  previously  offered  at  public  auc- 
tion, and  purchased  by  the  plaintiffs,  it 
IS  error  to  join  a  count  alleging  that 
the  plaintiffs  are  citizens  and  tax  payers 
of  the  school  district  to  be  benefited 
by  the  sale  of  the  lots,  and  that  the 
sale,  as  newly  advertised,  is  without 
authority  of  law,  and  will  be  to  the 
great  injury  of  the  school  district,  be- 
cause the  first  count  is  to  redress  a  pri- 
vate, the  second  to  redress  a  public 
grievance.  Fort  Smith  v.  Brogan,  49 
Ark.  3o6i  See  generally  the  cases  cited 
in  the  preceding  notes  to  this  division  of 
this  article,  Joinder  of  Actions  in 
Different  Rights. 

1.  Effect  of  Code  FroTlsions. — Pom- 
eroy  on  Remedies  and  Remedial  Rights 
(2nd  ed.),  §  502,  p.  539;  Bliss  on  Code 
Pleading  (2nd  ed.),  §  117,  p.  193.      ' 

Mri   Pomeroy,   while   admitting  the 


rule,  criticises  it  as  follows :  "  Another 
particular  rule,  which  is  but  an  applica- 
tion of  the  same  doctrine,  requires  that 
the  several  causes  of  action  against  or 
for  a  given  person  should  all  affect  him 
in  the  same  capacity.  In  other  words, 
a  demand  for  or  against  a  party  in  his 
personal  character  cannot  be  united 
with  another  demand  for  or  against  him 
in  a  representative  character  as  trustee, 
executor,  administrator,  receiver,  and 
the  like.  The  reason  usually  given  for 
this  rule  when  applied  to  the  defendant 
is  that  the  judgment  upon  one  cause  of 
action  would  be  against  the  defendant 
personally,  to  be  made  de  bonis  pro- 
priis,  while  the  judgment  upon  the 
other  cause  of  action  would  be  against 
him  in  his  representative  or  official  ca- 
pacity, and  not  perhaps  to  be  made  out 
of  his  own  property;  as,  for  example,  it 
might  be  made  de  bonis  testatoris. 
This  reasoning,  borrowed  from  the  old 
law,  is  a  mere  formula  of  words,  for 
there  is  nothing  in  the  nature  of  things 
which  prevents  such  a  double  judg- 
ment. It  is  just  as  easy  for  such  a 
judgment  to  be  rendered  in  one  action 
as  it  is  for  two  distinct  judgments  to  be 
granted  in  separate  suits.  The  argu- 
ment, however,  like  so  much  of  so- 
called  legal  reasoning,  still  has  con- 
vincing force  with  most  of  the  courts, 
even  while  administering  the  reformed 
system."  Pomeroy  on  Remedies  and 
Remedial  Rights  (2nd  ed.),  ^  502,  p. 
539. 

2.  B3'  section  1815  of  the  Code  of  Civil 
Procedure  of  New  York,  adopted  in 
1880,  it  is  provided  as  follows: 

"An  action  may  be  brought  against 
an  executor  or  administrator  person- 
ally, and  also  in  his  representative  ca- 
pacity in  either  of  the  following  cases: 

"  I  St.  Where  the  complaint  sets  forth 
a  cause  of  action  against  him  in  both 
capacities,  or  states  facts  which  render 
it  uncertain,  in  which  capacity  the  cause 
of  action  exists  against  him. 

"  2nd.  Where  the  complaint  sets  forth 
two  or  more  causes  cf  action  against 
the  defendant  in  different  capacities,  all 
of  which  grow  out  of  the  same  trans- 
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IV.  JoiNDEE,  When  Permitted  ;  "When  Compulsoky  ;  Consolida- 
tion OF  Actions. — A  cause  of  action  which  could  have  been  joined 
when  suit  was  brought  may  be  joined  by  amendment. '^  Such  an 
amendment,  however,  will  not  be  allowed  on  an  appeal  from  an 
award  of  arbitrators  or  the  judgment  of  a  justice  of  the  peace.^  Join- 
ders that  are  permitted  under  the  code  are  not  compulsory.*  The 


uction,  or  transactions  connected  with 
the  same  subject  of  action,  do  not  re- 
quire different  places  or  modes  of  trial, 
and  are  not  inconsistent  with  each 
other.  In  a  case  specified  in  this  sec- 
tion a  judgment  for  the  plaintiff"  for  a 
sum  of  money  must  distinctly'  show 
whether  it  is  awarded  against  the  de- 
fendant personally,  or  in  his  representa- 
tive capacity." 

The  writer  has  not  found  any  con- 
struction of  this  section  of  the  code; 
but  in  Mr.  Throop's  Annotated  Code 
there  is  the  following  note:  "The  first 
subdivision  is  chiefly  designed  to  pro- 
vide for  some  cases  in  which  the  last 
section  may  bear  hardly  upon  a  plain- 
tiflF.  It  sometimes  happens  that  the 
plaintiff  may  be  able  to  charge  the  de- 
fendant in  both  capacities,  especially  in 
equity,  for  instance,  if  a  surviving  part- 
ner of  the  decedent  is  one  of  his  execu- 
tors, a  creditor  may  require  him  to 
account,  if  necessary,  in  both  capaci- 
ties. Again,  it  may  be  uncertain  in 
which  capacity  a  defendant  is  liable, 
as  where  the  plaintiff's  agent  dies  with- 
out having  accounted,  and  his  executor 
takes  possession  of  all  the  effects  found 
in  his  possession;  some  of  which  are 
the  plaintiff's,  but  the  plaintiff  is  unable 
to  distinguish  his  own  from  the  dece- 
dent's. The  second  subdivision  is  de-" 
signed  to  extend  the  same  principle  to 
cases  where  the  causes  of  action  are 
distinct,  in  accordance  with  ij  484, 
ante,  subd.  9  and  the  concluding  sen- 
tence. See  Ross  v.  Harden,  44  Supr. 
'  Ct.  (J.  &  S.)  26." 

By  the  English  Rules  of  Court,  Or- 
der XVII,  Rule  5,  it  is  provided  that 
"  claims  by  an  executor  as  such  may  be 
joined  with  claims  by  him  personally, 
but  the  claims  are  to  be  with  reference 
to  the  same  estate."  This  has,  however, 
been  construed  to  refer  to  cases  where 
the  executor  sues  in  his  individual  ca- 
pacity upon  a  claim  which  he^  has 
against  the  assets,  quo  assets,  and  not  to 
allow  an  executrix,  who  was  also  a  life 
tenant  of  realty,  to  join  actions  for  waste 
committed  in  decedent's  lifetime  and 
after  his  death.  Johnson  v.  Burges,  47 
L.  J,,  Ch.  Div.  552. 


The  cases  in  the  code  States  and  the 
special  provisions,  except  those  above 
stated,  are  given  under  the  respective 
subdivisions  of  this  division  of  the  ar- 
ticle. 

1.  Joinder  by  Amendment. — A  cause 
of  action  which  accrues  after  suit  is 
brought  may  not  be  joined  by  amend- 
ment. See  cases  cited  in  note  to  divi- 
sion II,  4,  (b),  (i),  Contracts.  All 
causes  of  action  that  may  properly-  be 
joined  mav  be  joined  by  an  amend- 
ment. Freeman  w.  Webb,  21  Neb.  160; 
Getty  V.  Hudson  River  R.  Co.,  6  How. 
Pr.  (N.  Y.)  269.  See  Sullivan  v.  Sulli- 
van, 24  S.  Car.  474. 

A  complaint  on  a  contract  may  be 
amended  to  a  suit  on  a  tort.  Hord  v. 
Chandler,  13  B.  Mon.  (Ky.)  403. 

2.  A  joinder  that  might  have  been 
proper  originally  may  be  improper  on 
an  appeal  from  an  award  of  arbitrators. 
Reitzel  -v.  Franklin,  ■  5  W.  &  S.  33; 
Tryon  1).  Miller,  i  Whart.  (Pa.)  11: 
Winder  v.  Northampton  Bank,  2  Pa.  St. 
446.  Or  the  judgment  of  a  justice  of  the 
peace.  Miller  v.  Lockwood,  17  Pa.  St. 
248;  Hendricks  v.  Cameron,  3  Ct.  of 
Ap.  C.  C.  (Tex.),  §  261;  Laingw.  St. 
Louis  Type  Foundry  Co.,  3  Ct.  of  Ap. 
C.  C.  (Tex.),  §  463;  City  of  North 
Lawrence  f.  Hoysradt,  6  Kan.  170. 
Compare  Boyle  v.  Grant,  18  Pa.  St. 
162. 

3.  Joinder  Not  Compulsory. — Mesne 
profits  may  be  recovered  in  a  separate 
action,  though  a  claim  therefor  could 
have  been  joined  in  the  action  to  re- 
cover the  land.  Nash  v.  Sullivan,  32 
Mich.  189;  s.  c,  20  ,N.  W.  Rep.  144; 
Rev.  Code  Mississippi  1880,  §  2512,  p 
681.  Winings  v.  Wood,  53  Ind.  187; 
Walker  v.  Mitchell,  18  B.  'Mon.  (Ky.) 
541;  McGrew  v.  Woodrow,  '  Bush 
(K3-.)  602;  Vandervoort  v.  Gould,  36. 
N.  Y.  630.  Not  when  they  were  de- 
termined, in  the  proceeding  for  re- 
covery of  the  land.  Rev.  Stat.  Ohio, 
1890,  §  5792;  Rev.  Stat.  Wyoming 
I887,  §  2997,  p.  660.  See  also  the  cases 
cited  in  notes  to  II,  4,  (b),  (3)  of  this 
article. 

The  code  provisions  authorizing  a. 
personal    judgment   for    an   deficit   in 


lOIojK 


When  Permitted, 


JOINDER. 


When  Compulsory. 


court  determines  the  manner  of  trial  of  cases  properly  joined  '  At 
common  law.  an  entire  demand  could  not  be  divided,  but  a  sepa- 
rate suit  could  be  brought  on  each  distinct  demand. **  Such  sepa- 
rate suits,  if  they  could  have  been  joined,  might,  even  at  common 
law,  been  consolidated  by  the  order  of  the  court,*  and  such  con- 
solidation is  now  expressly  avithorized  by  statute  in  most  of  the 


the  foreclosure  of  a  mortgage  does  not 
prohibit  a  separate  action  at  law  there- 
for. Palmer  v.  Harris,  loo  111.  276. 
See  Hayden  v.  Snow,  9  Bissell  (U.  S. 
C.  C.)  511,  Spencer  Ins.  Co.,  40  Ohio 
St.  517 

In  Michigan.,  leave  of  court  is 
however,  required.  Innes  v.  Stewart, 
36  Mich.  285. 

The  codes  do  not  compel  the  joinder 
of  legal  and  equitable  causes  of  action. 
Bruce  v.  Kelly,  5  Hun  (N.  Y.)  229. 

In  Illinois,  in  suits  before  a  justice  of 
the  peace,  the  plaintiif  is  required  to 
consolidate  all  his  demands,  existing  at 
the  time  suit  is  commenced,  which  are 
of  such  a  nature  as  to  be  consolidated 
and  which  united  would  not  exceed  the 
justice's  jurisdiction.  Anno.  Stat.  (Starr 
&  Curtis),  vol.  2,  p.  1448,  par.  '49.  This 
statute  has  been  construed  in  Lucas  v. 
LeCompte,  42  111.  303;  Meeks  v.  Sims, 
84  111.  422.  This  statute  has  no  appli- 
cation or  bearing  on  suits  brought  in 
courts  of  record.  McDole  v.  McDole, 
106  111.  452. 

1.  Trial.— Where  in  one  suit,  there 
are  several  distinct  causes  of  action 
properly  joined,  it  is  proper  to  direct 
the  jury  to  find  the  issues  separately 
and  to  assess  the  damages  for  each 
matter  separately.  Ward  v.  Ward,  3 
Zab.  (32  N.  J.    L.)  699. 

When  both  legal  and  equitable  relief 
is  asked,  the  correct  practice  is  to  try 
the  equitable  cause  first  and  afterwards 
the  legal.  Harrison  v,  Juneau  Bank, 
17  Wis.  340. 

Whether  the  issues  presented  by  a 
complaint  shall  be  tried  by  a  jury, 
when  the  demand  for  it  is  made  before 
the  trial  commences,  is  to  be  determined 
upon  the  complaint  itself,  and  the  char- 
acter of  the  case  subsequently  made  by 
the  evidence  cannot  affect  the  decision 
upon  the  demand.  Greenleaf  v.  Egan, 
30  Minn.  316. 

2.  Separate  Suits. — At  common  law, 
while  a  plaintiff  could  not  divide  an  en- 
tire demand  or  cause  of  action  and 
maintain  several  suits  thereon,  there 
was  no  rule  which  required  him  to  con- 
solidate several  distinct  demands  in  one 
suit.     Nickerson   v.   Rockwell,   90  111. 


460;  McDole  V.  McDole,  106  111.  452. 

As  to  the  division  of  entire  demands, 
see  Am.  &  Eng.  Encyc.  of  Law,  title 
Actions,  div.  11,  Splitting  of  Ac- 
tions, vol.  I,  p.  184  c 

3.  Consolidation  at  Common  Law. — 
"Where  the  plaintiif  has  two  causes  of 
action  which  may  be  joined  in  one 
action,  he  ought  to  bring  one  action 
only;  and  if  he  commence  two  actions, 
he  may  be  compelled  to  consolidate 
them,  and  to  pay  the  costs  of  the  appli- 
cation." Chitty's  Pleadings  (i6thed.), 
§221;  Gould's  Pleadings  (5th  ed.),  § 
103,  p.  207',  Hollingsworth  7;.  CoUinson, 
4Ad.  &  £11.646(31  E.  C.  L.),  Lewis 
V.  Barkes,  4  C.  B.  N.  S.  330  (93  E.  C. 
L.),  Beck  V.  Duvereaux,  9  Neb.  lOg; 
Clason  V.  Church,  i  Johns.  Gas.  (N. 
Y,)  29;  Powell  1'.  Weiler,  11  B.  Mon. 
(Ky.)  1S6.  Merrihen  v.  Taylor,  1  Bro. 
App.  (Pa.)  Ixvii;  Rumsey  tj.  Wynkoop, 
I  Yeates  (Pa.)  5;  Prior  v.  Kelly,  4 
Yeates  128,  Boyle  'o.  Grant,  iS  Pa.  St. 
162;  City  V.  Tyson,  9  Weekly  Notes 
(Pa.)  367;  Lancaster  v.  R.  R.  Co.,  12 
Lan.  Bar  (Pa.)  99;  Kemp  v.  Kemp,  i 
Woodward  (Pa.)   189. 

"Several  suits,  laid  in  different  coun- 
ties, for  the  publication  in  one  number 
of  a  newspaper  circulated  in  all  those 
counties,  of  the  same  libel,  have,  in  the 
New  York  supreme  court,  been  consoli- 
dated into  one  by  Gould,  J.,  and  the 
practice  was  generally  approved.  Sixty 
suits  (one  in  each  county  of  the  Stale) 
were  plainly  vexatious  and  oppressive." 
Gould's  Pleadings  (5th  ed.),p.  508,  note 
22. 

Consolidation  by  Referees. — Where 
distinct  actions  are  depending,  and  it  is 
intended  to  refer  them  all,  there  mubt  be 
separate  rules  and  separate  reports,  01 
the  actions  must  be  first  united  and 
then  referred,  or  in  one  of  them  a  rule 
must  be  entered,  submitting  all  matters 
in  dispute  between  the  parties.  '  A  con- 
solidation effected  by  the  arbitrators  of 
their  own  sole  action  will  invalidate 
their  finding.  Morse  on  Aibitiation 
and  Award,  p.  72;  Craig  v.  Craig,  4 
Halst.  (9  N.  J.  L.)  198,  Hart  -■. 
James,  i  Dall.  (Pa.)  380,-  Groff  f.  Mus- 
ser,  3  S.  &  R.  (Pa.)  262.     These  cases 
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United  States.*     Causes  of  action  which  could  have  been  joined 
will  generally  be  consolidated,*  but  distinct  causes  of  action  will 


overrule  the  contrary  case  of  Brown  v. 
Scott,  I  Dall.  (Pa.)  156. 

Under  the  New  York  Code  a  referee 
has  power  to  amend  pleadings,  but  this 
power  seems  to  be  restricted  to  the 
curing  of  immaterial  variances.  Ed- 
wards on  Referees,  p.  33.  At  any  rate 
a  referee  cartnot  allow  a  new  cause  of 
action  to  be  inserted  in  the  complaint 
by  way  of  amendment.  Union  Bank  -v. 
Mott,  10  Abb.  Pr.,(N.  Y.)  372. 

It  seems  that  cases  that  could  not  be 
joined  rnay,  by  consent,  be  consolidate4 
and  referred  to  the  same  referee.  See 
Beraus  v.  Quiggle,  7  Watts.  (Pa.)  362; 
Paist  V.  Caldwell,  75  Pa.  St.  i6i. 

See  the  cases  cited  under  title  Ac- 
tions, subtitle  9,  Consolidation,  Am. 
&  Eng.  Encyc.  of  Law,  vol.  i,  p. 
184a. 

1.  Consolidation  Under  Statutes. — 
Separate  actions  brought  on  counts 
that  might  be  joined  may  be  consolidated 
by  order  of  court.  Cooper  v.  Maddan, 
6  Ala.  431;  Berry  v.  Ferguson,  58  Ala. 
314;  Code  of  Alabama  1886,  §  2742; 
Rev.  Statutes  of  Arizona  1887,  \  918; 
Dig.  Stat.  Arkansas,  §  5018,  p.  983; 
Code  of  California,  §§  1048,  1195;  Deer- 
ing's  Anno.  C.  &  S.,  vol.  3,  pp.  424, 
469;  Hinsdale  v.  Eels,  3  Conn.  377; 
Dakpta  Codes  (1  Levisee),  §§  528,  667,' 
pp.  145,  175;  Hatcher  v.  Nat.  Bank  of 
Chambersburg,  79  Ga.  542;  s.  c,  5  S. 
Co.  109;  Logan  v.  Mechanics'  Bank,  13 
Ga.  201 ;  Rev.  Stat.  Idaho  1887,  §§  4926, 
51371  5216,  pp.  551,  571,  577;  Rev.  Code 
Iowa  1888  (Miller),  i)  2734,  p.  945; 
Comp.  Laws  Kansas  1885  (Dassler),  §§ 
(3944)  H5'  (4452)  635,  pp.  622,  686; 
Rev.  Code  Louisiana  (Voorhies)  1875, 
^ij  422,  423,  p.  123;  Howell's  Anno. 
Stat.  Michigan  1882,  §  7375  (4186, 
5806),  p.  1865;  Stat.  Minnesota  1878, 
§  128,  (109),  p.  725;  Comp.  Stat.  Ne- 
braska 1885,  §  150,  p.  647;  Gen.  Stat. 
Nevada  1885,  §  3524,  p.  853;  Revision 
New  Jersey  1887,  p.  867,  \  121;  New 
York  Anno.  Code  1889,  55  817-19,  p. 
287;  5  1989,  p.  705;  Rev.  Stat,  dhio 
1890,  §  5120,  p.  1288';  Gen.  Laws  Ore- 
gon 1872,  §  505,  p.  213;  Philips  V.  De- 
lane,  2  B.  Rev.  (S.  Car.)  429;  Code  of 
Tennessee  1884,  p.  819,  §  4289;  Sayle's 
Texas  Civil  Stat.  vol.  i,  art.  1450,  p. 
471;  Laws  Utah  1884,  p.  320,  §  929; 
Anno.  Stat.  Wisconsin  (S.  &  B.  1889), 
.p.  i6r2,  5  2792;  Rev.  Stat.  Wyoming 
1887,  p.  577,  5  2507. 


In  Missouri  consolidation  will 
only  be  ordered  when  the  suits  are 
"founded  alone  upon  liquidated  de- 
mands." Rev.  Stat.  1879,  ^°'-  '>  ^  3^5^' 
p.  623.  See  Genestelle  i".  Waugh,ii 
Mo.  367. 

2.  Separate  appeals  .  taken  from 
awards  made  by  commissions  in  pro- 
ceedings to  condemn  land  under  the 
right  of  eminent  domain  may  be  joined. 
Washburn  v:  Milwaukee  &  Lake  Win- 
nebago R.  R.  Co.,  59  Wis.  364. 

The  court  will  order  a  consolidation 
of  several  actions  of  ejectment  where 
there  is  the  same  question  and  defence 
in  all  the  cases.  Smith  -v.  Kimble,  4 
Halst.  (9  N.  J.  L.)  335;  Hendrickson  v. 
Hendrickson,  3  Gr.  (N.J.  L.)  102. 

An  action  by  plaintiff  as  surviving 
partner,  and  another  in  his  individual 
name,  when  against  the  same  defendant, 
may  be  consolidated.  McCartney  v. 
Hubbell,  52  Wis.  360. 

Where  a  policy  of  insurance  was<ex- 
ecuted  by  four  companies,  stipulating 
that  each  acted  for  itself,  and  would 
only  be  liable  for  one'  fourth  of  the 
whole  amount  insured  in  case  of  loss,  a 
loss  occured,  and  the  insured  brought 
four  separate  actions  against  each  com- 
pany. On  motion  by  plaintiff  these 
actions  were  consolidated,  and  that  ac- 
tion sustained,  on  appeal,  by  a  divided  ~ 
court.  Viele  v.  Germania  Ins.  Co.,  26 
Iowa  9. 

Pending  "an  action  for  partition,  one 
of  the  parties  brought  an  action  against 
the  other  parties  to  enforce  a  declara- 
tion of  trust  as  to  the  same  land.  Held, 
as  both  causes  of  action  related  to  the 
partition  and  were  not  distinct,  the  ac- 
tions were  properly  consolidated.  Bixby 
V.  Bent,  59  Cal,  522. 

It  seerhs  that  proceedings  for  the 
foreclosure  of  different  mortgages  given 
by  a  railroad  company  may  be  joined. 
In  a  very  recent  case,  decided  Decem- 
ber 23rd,  1889,  Judge  Brewer  (now  of 
the  Supreme  Court  of  the  United 
States)  said: 

"Another  matter  is  this: — There  is  a  . 
motion  to  consolidate  the  three  cases 
pending  in  this  court  for  foreclosures  of 
different  mortgages  given  bj'  the  rail- 
way company.  Nothing  can  be  gained 
by  consolidation  for  the  purposes  of 
hearing.-  Whether  consolidation  could 
be  had  for  purposes  of  decree  and  sale 
is  a  matter  not  necessary  now  for  deter- 
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not  be  consolidated,*  nor  causes  which  accrued  subsequent  to 
the  bringing  of  the  earher  suits,^  nor  when  such  consoHdation 
would  oust  the  jurisdiction  of  the  court.^  Causes  of  action  which 
cannot  be  joined  may  not  be  ordered  to  be  tried  by  the  same  jury 
at  the  same  time,  if  the  parties  thereto  object.* 

V.  Remedy  for  Misjoinder. — 1.  At  Common  Law. — In  the  case  of 
a  misjoinder,  the  declaration  will  be  bad  on  a  general  demurrer 
or  in  arrest  of  judgment,  or  upon  error.^     A  demurrer,  however, 


mination.  That  the  court  has  power  to 
consolidate  cases  situated  as  these  are, 
I  have  no  doubt,  and  if  all  were  now 
ripe  for  decree,  my  impression  is  that 
tquity  would  require  a  consolidation; 
Ijut  the  cases  are  not  ripe  for  decree, 
and  there  is  no  certainty  as  to  when 
either  one  will  be.  If  one  be  delayed, 
while  another  is  speeded,  it  may  be  that 
consolidation  will  never  be  proper.  For 
the  mortgagee  who  is  prompt  ought 
not  to  suifer  for  the  delay  of  one  who  is 
a  laggard.  The  motion  to  consolidate 
will  therefore  be  denied,  with  leave  to 
renew  the  same  when  either  case  is 
ripe, for  decree."  Mercantile  Trust  Co. 
-v.  Miss.,  Kan.  &  Texas  Ry.  Co.  (U.  S. 
C.  C.)  Kansas,  7  Ry.  and  Corp.  Law 
Journal,  No.  2,  January  nth,  1890,  p.  30. 

1.  Distinct  causes  of  action  will  not 
he  consolidated.  Wallace  t).  Eldredge, 
27  Cal.  498;  Stanley  v.  Garrigues,  i 
Weekly  Notes  (Pa.)  28;  Uhler  v.  Self- 
ridge,  I  Weekly  Notes  (Pa.)  61;  Blesch 
V.  Chicago  &  N.  W.  Ry.  Co.,  44  Wis. 
593.  Nor  where  the  two  causes  of  action 
were  regarded  by  the  parties  as  separate 
and  distinct  accounts,  although  they 
might  have  been  joined.  Johnson  v. 
Pirtle,  I  Swan  (Tenn.)  262. 

An  action  against  husband  for  words 
spoken  by  him  and  another  against  hus- 
band and  wife  for  words  spoken  by  wife 
cannot  be  consolidated.  Swithin  -v.  ' 
Vincent,  2  Wils.  227;  Anderson  v. 
Pack,  2  Clev.  L.  Rep.  (Ohio)  260. 

Actions  on  successive  official  bonds, 
with  different  sureties,  will  not  be  con- 
solidated. Screwmen's  Ben.  Assoc,  v. 
Smith,  7  S.  W.  Rep.  (Tex.)  793. 

Two  several  writs  of  scire  facias  to 
revive  two  several  executions  by  the 
Same  plaintiif  against  the  same  defend- 
ant cannot  be  consolidated.  Mickle  v. 
Brewer,  3  Halst.  (8  N.  J.  L.)  85.  Except 
bv  agreement.  See  Reed's  Appeal,  7 
P"a.  St.  65;  Yeager's  Appeal,  18  Atl. 
Rep.  (Aug.  28th,  1889)  137.  Comfare 
Bank  X).  Himsicker,  2  Weekly  Notes 
(Pa.)  381. 

Actions  to  foreclose  mortgages  of 
even  date  by  same  mortgagee  to  same 


mortgagor,  but  on  different  adjoining 
properties  cannot  be  consolidated.  Bech 
V.  Ruggles,  6  Abb.  N.  C.  (N.  Y.)  69; 
Kipp  V.  Delamater,  58  How.  Pr.  (N. 
Y.)  183;  Lockwood  x>.Fox,  8  Daly  (N. 
Y.)  127.  They  may  be  consolidated  if 
on  the  same  property,  though  to  differ- 
ent mortgagees.  Eleventh  Ward  Sav- 
ings Bank  v.  Hay,  55  How.  Pr.  (N.  Y.) 
.438;  Morrissey  v.  Leddy,  11  N.  Y.  Civ. 
Proc.  438. 

2.  A  consolidation  will  not  be  or- 
dered when  the  rights  of  action  accrued 
at  diiferent  dates,  and  the  separate  suits 
were  brought  at  the  respective  accre- 
tion of  the  rights  of  action.  Gaulden 
V.  Shehee,  24Ga. 438;  Worley  ?'.  Glent- 
worth,  1;  Halst.  (10  N.  J.  L.)  241. 
Comfare  Ft.  Wayne,  M.  &  Cin.  R.  R. 
Co.  V.  Clark,  59  Ind.  191. 

3.  Nor  when  such  consolidation 
would  oust  the  jurisdiction  of  the  court. 
Manufacturer's  Bank  of  Macon  v. 
Goolsby,  35  Ga.  82;  Buckner  v.  Thomp- 
son, II  ill.  563;  Mallock  V.  Krome,  78 
111.  no;  Nickerson  v.  Rockwell,  90  111. 
460;  Powell  V.  Weiler,  11  B.  Mon.  (Ky.) 
186;  Mohrhardt  v.  S.  P.  &  T.  N.  Ry. 
Co.,  2  Ct.  of  App.  C.  C.  (Tex.),  §  322. 
See  Cariaga  v.  Dryden,  29  Cal.  307; 
Powell  V.  Weiler,  11  B.  Mon.  (Ky.) 
186. 

4.  Where  cases  cannot  be  consoli- 
dated, the  court  has  no  authority,  as  a 
matter  of  convenience  and  economy,  to 
require  several  cases  upon  the  same 
general  subject  to  be  considered  and  de- 
termined by  the  same  jury  at  the  same 
time,  if  the  parties  thereto  object. 
Ortman  v.  Union  Pac.  Ry.  Co.,  32  ~ 
Kan.  419. 

That  may  be  done,  if  the  causes  of 
action  could  have  been  joined.  Holmes 
■V.  Sheridan,  1    Dill.  (U.  S.  D.  C.)  351. 

An  erroneous  order  consolidating 
certain  actions  is  not  ground  for  re- 
versal, if  not  excepted  to,  at  least  when 
it  appears  that  upon  the  findings  appel- 
lant was  not  entitled  to  any  judgment  in 
his  favor.  Bangs  v.  Dunn,  66  Cal.  72; 
s.  c,  4  West.  Coast  Rep.  352. 

6.  Chitty's  Pleadings  (r6th  ed.)  *228. 
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must  be  general,  and  not  to  one  cOunt.*  Before  the  entry  of  a  de- 
murrer, the  plaintiff  may  cure  the  misjoinder  by  a  nolle  prosequi, 
but  after  demurrer  he  can  only  do  so  by  amendment.^  While  a 
misjoinder  was  at  common  la'^  fatal  in  error  or  arrest  of  judg- 
ment,* yet  if  the  misjoinded  count  was  not  relied  on  in  any  way, 
or  a  verdict  thereon  found  for  defendant,  the  verdict  for  plaintiff 
on  the  other  counts  will  be  allowed  to  stand,*  and   in  many  of 


1.  Demurrer. — A  misjoinder  of  counts 
may  be  taken  advantage  of  by  a  general 
demurrer.  Bridgen  v.  Parkes,  2  Pros. 
&  Pul.  424;  Jefford's  Adrar.  v.  Ring- 
gold &  Co.,  6  Ala.  544;  Godbold  v. 
Roberts,  20  Ala.  354;  Copeland  v.  Flow- 
ers, 21  Ala.  472;  Whildent'.  Merchants' 
etc.  Nat.  Bank,  64  Ala.  i;  Code  of 
Georgia  1882,  §  4192  (4133)  (4102);  Pub. 
Stat.  Massachusetts  1882,  p.  966,  §  12; 
Barlow  v.  Leavitt,  12  Cush.  (Mass.) 
483;  Green  v.  Morris  &  Essex  R.  R. 
Co.,  4  Zab.  (24  N.  J.  L.)  486.  But  not 
by  a  demurrer  to  one  count  only.  Rags- 
dale  V.  Bowles,  16  Ala.  62;  Fletcher  v. 
Piatt,  7  Blackf.  (Ind.)  522;  Fernaldi'. 
Garvin,  55  Me.  414;  Toff -y.  West  Shore 
&  Ontario  Tr.  Co.,  17  Vr.  (46  N.  J. 
L.)  34;  Smith  V.  Merwin,  15  Wend. 
(N.  Y.)  184;  Henderson  v.  Boyd,  85 
Tenn.  21;  Templeton  v.  Clogston,  59 
Vt.  628;  s.  c,  10  Atl.  Rep.  594;  Creel  t;. 
Brown,  i  Rob.  (Va.)  265;  Louisville  & 
Portland  Canal  Co.  v.  Rowan,  4  Dana 
(Ky.)  606. 

If  the  only  counts  that  are  good  may 
be  properly  joined,  the  misjoinder  of  a 
defective  count  is  fatal  on  demurrer. 
Kent  V.  Long,  8  Ala.  44. 

A  misjoinder  of  counts  in  an  original 
and  amended  complaint  cannot  be 
reached  \>y  a  demurrer  to  the  amended 
complaint.  Shotwell  &  Co.  v.  Gilkey's 
Admrs.,  31  •  Ala.  724. 

The  improper  joinder  of  two  causes/ 
of  action  in  a  complaint  under  the 
forcible  entry  and  detainer  act  is  not  a 
ground  of  demurrer,  but  should  be 
reached  by  a  motion  requiring  plaintiflf 
to  amend.  Liddon  v.  Hodnett,  22  Fla. 
271. 

A  misjoinder  in  the  declaration  is  no 
ground  for  nonsuiting  the  plaintiff  at 
the  trial.  Lamb  v.  Newbiggin,  i  Car. 
&  Kir.  (47  E.  C.  L.)  549. 

2.  Before  demurrer  lias  been  entered, 
plaintiff  may  enter  a  nolle  prosequi  as 
to  any  misjoined  count..  This  cannot 
be  done  after  demurrer.  Chitty's  Plead- 
ings (i6th  ed.)  *228;  Gould's  Pleadings 
(5th  ed  ),  §  loi,  p.  206;  Drummond  v. 
Dorant,  4  Term  Rep.  360. 

After    general    demurrer    for    mis- 


joinder, an  amendment  correcting  the 
misjoinder  may  be  allowed.  Wilkinson 
V.  Moseley,  30  Ala.  562;  Masterson  v. 
Matthews,  60  Ala.  260;  Jennings  v. 
Newman,  4  Term  Rep.  347;  Drummond 
V.  Dorant,  4  Term  Rep.  360. 

3.  Error. — A  misjoinder  of  actions  is 
available  in  erroror  arrest  of  judgment. 
Denison  v.  Ralphson,  i  Siderf.  244;  i 
Keble  852,  870;  Dalston  v.  Janson,  5 
Mod.  91;  I  Salk.  10;  Corbitt  v.  Pack- 
ington,  3  Barn.  &  Cress.  268;  Comee  v. 
Shaw  I  Horn.  &  Hurl.  65;  3  Mees.  & 
Welsby  350;  Hooker  v.  Quilter,  i  Wils. 
171;  Lyon  V.  Evans,  i  Ark.  349;  Phelps 
V.  Hurd,  31  Conn.  444;  Moore  v.  Hicks, 
12  Ga.  189;  Carstarphen  v.  Graves,  i 
A.  K.  Marsh.  ( Ky.)  435;  Selby  v.  Hutch- 
inson, 4Gilm.  (lU.)  319;  Cruikshank  r'. 
Brown,  5  Gilm.  (111.)  75;  McGinnity  v. 
Laguerenne,  5  Gilm.  (10  111.)  loi;  Dal- 
son  w.  Bradberry,  50  111.  82;  Bodlev  v. 
Roop,  6  Blackf  (Ind  )  158;  Canton  Nat. 
Bid.  Assoc.  V.  Weber,  34  Md.  66g;  Swem 
V.  Sharrett,  48  Md.  408;  Fairfield  v. 
Burt,  II  Pick.  ^Mass.)  244;  Hopkins  v. 
Atlantic  &  St  L.  R.  R.,36  N.  H.9,  12; 
Peabody  v.  Kinsley,  40  N.  H  416; 
Nimocks  v.  Inks,  17  Ohio  596;  Brum- 
baugh t).  Keith,  31  Pa.  St.  327;  Gruber 
V.  First  Nat.  Bank  of  Clarion,  8  Weekly 
Notes  (Pa.)  113;  Holland  v.  Pack, 
Peck  (Tenn.)  151. 

A  misjoined  count  will  be  stricken 
off,  on  a  rule  to  show  cause.  Maguire 
V.  Rabenan,   16   Weekly   Notes. (Pa.) 

479- 

4.  Although  a  misjoinder  of  actions 
may  be  fatal  in  arrest  of  judgment  or 
in  error,  if  the  misjoinded  count  or 
counts  were  not  good  or  were  with- 
drawn, or  not  relied  upon  in  any  waj', 
or  a  verdict  thereon  was  given  for  the 
defendant,  the  verdict  may  stand,  al- 
though such  count  or  counts  were  not 
formally  withdrawn  or  stricken  from 
the  declaration.  Knightly  v.  Birch,  2 
Maule  &  Sel.  333;  overruling  Bage  v. 
Brownel,  3  Lev.  99;  Sellick  v.  Hall,  47 
Conn.  260;  Lyon  v.  Alvord,  18  Conn. 
66;  Johnston  v.  Riley,  13  Ga.  97;  Fer- 
nald  V.  Garvin,  55  Me.  414;  Penniman 
V.   Winner,   54   Md.   127;.  Prescott  v. 
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the  States,  a  misjoinder  must  be  objected  to  in  the  trial  court  and 
before  judgment,  or  the  error  is  waived. ' 

2.  Under  the  Codes. — When  the  same  cause  of  action  is  set  forth 
in  two  or  more  counts,  the  defendant's  retnedy  is  by  motion  to 
elect.*  When  two  or  more  causes  of  action  which  are  inconsist- 
ent with  each  other  are  joined,  the  remedy  is  also  by  motion  to 
elect.*  When  two  causes  of  action  are  joined  in  one  paragraph, 
the  remedy  varies.  In  California  and  Missouri  the  remedy  is  by 
demurrer,*  but  in  a  majority  of  the  States  the  remedy  is  by 
motion.^     In  either  case,  the  objection  is  waived  if  not  taken  be- 


Tufts,  4  Mass.  146;  I-Iallock  v.  Powell, 
2  Caines  (N.  Y.)  216;  Halleran  v. 
Field,  23  Wend.  (N.  Y.)  38,  40;  Miller 
V.  Lockwood,  17  Pa.  St.  248;  Erie  City 
Iron  Works  v.  Barber,  118  Pa.  St.  6; 
Schmidt  v.  Owens,  10  Weekly  Notes 
(Pa.)  5;  Finch  v.  State,  9  S.  W.  Rep. 
(Tex. J  85;  Louisville  &  Portland. Canal 
Co.  V.  Rowan,  4  Dana  (Ky.)  606.  Com- 
pare Bartlett  v.  Boyd.  34  Vt.  256. 

1.  Where  a  complaint  shows  a  sub- 
stantial cause  of  action,  and  no  objec- 
tion was  interposed  to  it  in  the  primary 
court,  a  misjoinder  of  causes  of  action 
is  not  available  on  error.  Walker  v. 
Mobile  Marine  Dock  &  Mutual  Ins. 
Co.,  31  Ala.  529.,  See  Bell's  Admr.  v. 
Troy,  35  Ala.  184. 

In  Maine,  "when  the  declaration  ton- 
tains  a  wrong  joinder  of  counts  and  no 
written  objection  is  made  until  after 
the  cause  is  committed  to  the  jury,  and 
a  general  verdict  has  been  recorded, 
the  judgment  cannot  for  such  cause  be 
reversed  on,  writ  of  error,"  and  "no 
motion  in  arrest  of  judgment  in  a  civil 
action  can  be  entertained."  Rev.  Stat. 
1883,  p.  699,  §§  30,  31.  See  Fernald  v. 
Garvin,  55  Me.  414. 

In  Maryland,  "no  judgment  shall  be 
arrested  or  set  aside  because  of  any 
misjoinder  of  forms  of  actions  or  of 
counts."  Public  Gen.  Laws,  1888,  vol. 
2,  p.  1094,  §  9-  .  . 

Similar  provision  in  Massachusetts. 
Pub.  Stat.  1882,  p.  974,  §  82.  In  Mis- 
souri, prior  to  a.doption  of  code  pro- 
visions. See  Yates  v.  Kimmel,  5  Mo.  87. 

Possibly  also  in  Michigan,  where 
the  statutes  provide  that  no  judgment 
shall  be  arrested  for  "mispleading." 
Howell's  Anno.  Stat.  1882,  §  7635,  p. 
1918.  Schafer  v.  Boyce,  41  Mich.  256. 
In  Nezv  Tork,  under  a  similar  utat- 
ute  adopted  prior  to  the  adoption  of 
the  code  in  1848,  it  was  held  that 
an  objection  on  the  ground,  of  a  misjoin- 
der was  not  good  in  error.  Lovett  v. 
Pell,  22  Wend.  369;  rev.  19  Wend.  54^; 


though  the  decision  was  criticized,  and 
held  to  be  a  reversal  of  the  common 
law  rule,  and  not  properly  based  on  the 
statute  in  Butler  v.  Van  Wyck,  i  Hill 
(N.  Y.)  438. 

2.  Misjoinder  Under  the  Codes. — See 
Division  2,  i  b,  of  this  article. 

3.  When  counts  are  inconsistent,  the 
remedy  is  by  motion  to  elect.  Keens 
V.  Gaslin,  24  Neb.  310;  Young  v.  Ed- 
wards, II  How.  Pr.  (N.  Y.)  20. 

4.  Two  Causes  In  One  Paragraph  — 
Demurrer. — If  several  causes  of  action 
are  not  separately  stated,  the  defects 
cannot  be  taken  advantage  of  by  a  mo- 
tion to  dismiss  the  action,  or  hy  a  mo- 
tion for  judgment  on  the  pleadings. 
Watson  V.  San  Francisco  &  H.  B.  R. 
Co.,  50  Cal.  523. 

The  remedy  is  by  demurrer  and  that 
specific  cause  miist  be  assigned.  Eraser 
V.  Oakdale  Lumber  &  W.  Co.,  73  Cal. 
187;  Bernero  v.  South  Brit.  Ins.  Co., 
65  Cal.  386;  s.  c,  3  West.  Coast  Rep. 
292;  Mulholland  v.  Rapp,  50  Mo.  42; 
Scott  V.  Kobardo,  67  Mo.  289.. 

The  remedy  in  Missouri  formerly 
was  by  motion  to  elect.  Mooney  v. 
Kennett,  19  Mo.  551. 

When  legal  and  equitable  causes  of 
action  are  not  separately  stated,  the 
equitable  claim  can  be  considered,  and 
the  rest  treated  as  surplusage.  Young 
V.  Coleman,  43  Mo.  179. 

5.  Two  Causes .  In  One  Paragraph — 
Motion. — If  causes  of  action  are  not 
separately  stated,  the  remedy  is  only  by 
a  motion  to  make  the  complaint  definite 
and  certain.  Colton  v.  Jones,  7  Robt. 
(N.  Y.  Super.  Ct.)  164;  Anderson  v. 
Hill,  53  Barb.  (N.  Y.)  238;  Wood  v. 
Anthony,  9  How.  Pr.  (N.  Y.)  78;  Freer 
V.  Denton,  61  N.  Y.  492;  Gooding  v. 
McAlister,  9  How.  Pr.  (N,  Y.)  123; 
McKinney  v.  McKinney,  8  Ohio  423; 
Baxter  v.  State,  9  Wis.  38;  Nichol  v. 
Alexander,  28  Wis.  xi8;  Riemer  v. 
Johnke,  37  Wis.  258;  Sentinel  Co.  i). 
Thomson,  38  Wis.  489. 
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fore  verdict.*  When  different  causes  of  action  are  erroneously 
joined  in  a  complaint,  the  remedy  is  by  demurrer,  if  the  error  is 
apparent,  and  by  answer  if  it  is  not,  and  the  objection  if  not  so  taken 
is  waived.*  This  is  the  express  provision  of  all  the  codes  except  in 


An  order  refusing  such  motion  is  not 
reviewable  in  error.  Goldberg  v.  Utley, 
60  N.  Y.  427;  People  v.  Tweed,  63  N. 
Y.  194. 

A  demurrer  will  not  lie.  Bass  v. 
Comstock,  38  N.  Y.  21;  s.  c,  36  How. 
Pr.  (N.  Y.)  382;  expresslj  overruling 
a  number  of  earlier  cases  to  the  con- 
trary. 

But  a  demurrer  is  proper  if  two 
causes  that  cannot  bejoined  even  when 
stated  separately  are  included  in  one 
paragraph.  Wiles  v.  Suydam,  64  N. 
Y.  173;  Townsend  v.  Coon,  7  N.  Y. 
Civ.  Proc.  56;  Goldberg  v.  Utley,  60  N. 
Y.  427. 

In  a  few  States,  the  remedy  is  by  a 
motion  to  separate  the  causes  of  action 
into  paragraphs  and  number  them,  and 
not  by  demurrer.  Hendrj'  v.  Hendry, 
32  Ind.  349;  Craig  v.  Cook,  28  Minn. 
232;   Hardy  v.  Miller,  11  Neb.  395. 

The  erroneous  overruling  of  such  a 
motion  is  ground  for.  reversal.  Pierce 
V.  Bicknell,  11  Kan.  262. 

When  such  a  motion  is  allowed,  and 
plaintiff  refuses  to  separate  the  causes 
of  action,  the  court  may  dismiss  the  ac- 
tion without  prejudice  to  a  future  one. 
Eisenhowers.  Stein,  37  Kan.  281;  s.  c, 
15  Pac.  Rep.  167. 

1.  Misjoinder  in  One  Paragraph  Waived. 
— An  objection  to  a  petition  for  a  union 
of  several  causes  in  one  count  is  waived, 
if  not  made  before  verdict,  and  cannot 
be  raised  by  motion  in  arrest  of  judg- 
ment. Shelby  v.  Houston,  38  Cal.  410; 
Fuhn  V.  Weber,  38  Cal.  636;  Valencia 
*.  Couch,  32  Cal.  339;  Treat  v.  Forsyth, 
40  Cal.  484;  Joy  V.  Bitzer  (Iowa),  3 
Law  Rep.  Anno.  184;  Pickerings.  Miss. 
Valley  Nat.  Tel.  Co.,  47  Mo.  457;  House 
V.  Lowell,  45  Mo.  381 , overruling  McCoy 
V.  Yager,  34  Mo.  134;  ClaVk's  Admx.  v. 
Hannibal  &  St.  J.  R.  Co.,  36  Mo. 
202;  Hoagland  v.  Hannibal  &  St.  J.  R. 
Co.,  39  Mo.  451;  McKinney  v.  Mc- 
Kinney,  8  Ohio  St.  423. 

2.  Misjoinder  of  Causes  of  Action — 
Remedy. — Most  of  the  codes  contain 
provisions  that  "  the  defendant  may  de- 
mur to   the  complaint   (petition)  when 

'  it  shall  appear  on  the  face  thereof  {intei' 
alia)  that  several  causes  of  action  have 
been  improperly  united,"  and  that  when 
such  error  does  "'  not  appear  upon  the 
face  of  the  complaint  (petition)  the  ob- 


jection may  be  taken  by  answer,''  and 
that  "  if  no  such  objection  be  taken, 
either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived 
the  same."  Pomeroy's  Remedies  and 
Remedial  Rights  (2nd  edition),  §§  433, 
443,  pp.  477-479,  488,489;  Bliss  on  Code 
Pleading  (2nd  ed.),  §  412,  p.  629;  Code 
of  Civil  Proc.  California,  §§  430,  434; 
Code  of  Civil  Proc.  Dakota,  ^  1I3) 
117;  Levisee's  Code,  pp.  33,  35;  Rev. 
Code  Dist.  of  Columbia,  1857,  ch.  82, 
§§  4,  9,  10,  pp.  343,  344;  Rev.  Stat. 
Idaho,  1887,  §§  4174,  4177,  4178,  p.  452; 
Comp.  Laws  Kansas  1885  "(Dassler), 
§§  (3888,  3890)  8g,  91,  p.  617;  Stat. 
Minnesota  1878,  §§  92-95  (74-78),  p. 
720;  Rev.  Stat.  Missouri,  ,1879,  ^ 
3515,  3519,  pp.  602,  603  (see  MulhoUand 
V.  Rapp,  50  Mo.  42);  Comp.  Stat.  Mon- 
tana 1887,  §§  87,  88,  p.  81;  Comp.  Stat. 
Nebraska  1885;  §§94,96,  p.  641;  Gen. 
Stat.  Nevada  1885,  §§  3062-7,  p.  764; 
New  York  Anno.  Code  1889,  §§  488, 
49S;  pp.  158,  162;  Codeof  North  Caro- 
lina, vol.  I,  §§  239,  241-2,  pp.  90-91; 
Rev'.  Stat.  Ohio,  1890,  §§  5062,  5064, 
pp.   1274-5;    Gen.  Laws  Oregon  1872, 

f>.  119,  §§  63-70;  Code  of  South  Caro- 
ina,  pp.  117-119,  §§  164-169;  Allen  w. 
Read,  66  Tex.  13;  Laws  of  Utah  1884, 
pp.  205-6,  §§  292,  295-6;  Code  of  Wash- 
ington 1881,  pp.  47-48,  §§  77-81;  Anno. 
Stat.  Wisconsin  (S.  &  B.  1889),  pp. 
1533-7.  W  2649-54;  Rev.  Stat.  Wy- 
oming 1887,  pp.  569-570,  §§  2449-52. 

In  Indiana,  the  remedy  is  b3' demur- 
rer, and  it  is  expressly  provided  that  a 
judgment  shall  not  be  reversed  for  error 
in  sustaining  or  overruling  such  a  de- 
murrer.   Rev.  Stat.  1888  (Myers  &  Co.), 

§§339.  34i>  (85.  87)  (50.  52)- 

These  provisions  have  been  justly 
criticised,  in  so  far  as  they  relate  to 
joinder,  as  follows  :  "  These  rules  are 
identical  with  those  which  regulate  the 
method  of  objecting  to  a  defect  of  par- 
ties. ...  If  the  objection  appears 
on  the  face  of  the  pleading,  it  musi  be 
.  raised  by  demurrer,  and  not  by  answer; 
and  this  is  substantially  the  same  as 
saying  thatrit  must  always  be  raised  by 
demurrer,  because  the  misjoinder  will 
ahvays  appear  on  the  face  of  the  plead- 
ing." Pomeroy's  Remedies  and  Reme- 
dial Rights  (2nd  ed.),  §  443,  p.  489, 
note  1,  and  §  448,  p.  492. 
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Arkansas,  Iowa  and  Kentucky,  where  the  remedy  is  by  motion,* 
in  Connecticut,  where  there  is  no  express  direction  as  to  the  man- 
ner of  taking  the  objection,^  and  in  Texas,  where  the  remedy 
seems  to  be  a  plea  in  abatement.^  A  demurrer  for  a  misjoinder  must 
allege  that  specific  ground  and  be  general.*  It  will  not  be  allowed 
if  the  misjoinded  causes  are  not  Sufficiently  stated,^  or  the  court 


The  misjoinder  was  held  to  be  waived 
in  Macondray  v.  Simmons,  i  Cal.  393; 
Marius  v.  Bicknell,  10  Cal.  217;  Law- 
rence V.  Montgomery,  37  Cal.  183; 
Shelby  v.  Houston,  38  Cal.  410;  Fay- 
monville  v.  McCoUough,  59  Cal.  285; 
Roberts  v.  Eldred,  73  Cal.  394;  Evers- 
don  V.  Mayhew  (Cal.),  21  Pac.  Rep.  431 ; 
Rankin  v.  Collins,  50  Ind.  158;  Simp- 
son V.  Greeley,  8  Kan.  5S6;  Wilson  v. 
Thompson,  i  Met.  (Ky.;  123;  Gardner 
V.  Kellogg,  23  Minn.  463;  James  v. 
Wilder,  25  Minn.  305;  Jamison  v.  Goph- 
er, 35  Mo.  483;  Sumner  v.  Tuck,  10  Mo. 
App.  269;  Blossom  V.  Barrett,  37  N. 
Y.  434;  Smith  V.  Orser,  43  Barb.  (N. 
Y-.)  187;  Hubbell  v.-  Meigs,  50  N.  Y. 
480,  487;  Finley  x>.  Hayes,  81  N.  Car. 
368;  McCarthy  v.  Garraghty,  10  Oliio 
St.  438;  Field  V.  Hurst,  9  S."  Car.  277; 
Gary  v.  Wheeler,  14  Wis.  281. 

Even  by  a  judgment  on  a  defaolt. 
Bratton  v.  Smith,  2  West.  L.  Monthly 
(Ohio)  497;  Mead  v.  Bagnall,  15  Wis. 
156. 

1.  By  the  codes  of  Arkansas,  Iowa 
and  Kentucky  the  remedy  for  a  mis- 
joinder is  by  a  motion  to  strike  out,  and 
the  objection  will  be  considered  to  have 
been  waived  unless  such  motion  is 
made.  A  misjoinder  is  not  a  ground 
of<Jemurrer.  Dig.  of  Stat,  of  Arkansas, 
1884,  p.  983,  kk  5016,  5017;  Terry  v. 
Rosell,  32  Ark.  478;  Clements  v.  Lamp- 
kin,  34  Ark.  598;  Riley  v.  Norman,  39 
Ark.  158;  Turner  v.  Alexander,  41 
Ark.  254;  Organ  v.  Memphis  &  L. 
R.  Co.,  51  Ark.-  235;  Adams  v. 
Edgerton,  48  Ark.  419;  s.  c,  3  S.  E. 
Rep.  628;  Rev.  Codes  Iowa  1888 
(Miller),  \k  2632,  2633,  p.  913;  Grant 
V.  McGarty,  38  Iowa  468;  Knott  v. 
Tincher,  39  Iowa  628,  630;  Flynn  v. 
Des  Moines  &  St.  Louis  R.  Co.,  63 
Iowa  490;  Kentucky  Code  1888  (Car- 
roll), §§  85,  86  (113,  114),  pp.  58,59; 
Hancock  t;.  Johnson,  i  Met.  (Ky.)  242; 
McKee  v.  Pope,  18  B.  Mon.  (Ky.)  548; 
Caldwell  v.  Caldwell,  2  Bush  (Ky.) 
446;  Sale  V.  Crutchfield,  8  Bush  (Ky.) 
636.  Such  waiter  will  not  operate  to 
give-  a  court  jurisdiction.  Randall  x'. 
Shropshire,  4  Met.  (Ky.)  327. 

If  the  plaintiff  refuse  to  proceed  after 


such  motion  has  been  granted,  the  ac- 
tion will  be  dismissed.  Dragoo  v.  Levi, 
2  Duv.  (Ky.)  520.  By  a  later  code  the 
court  is  required  to  strike  out  a  mis- 
joined  cause.  Sheppard  v.  Stephens, 
2  S.  W.  Rep.  (Ky.)  548. 

In  lotua,  fiowever,  it  has  been  decided 
that  if  there  be  both  a  misjoinder  of 
parties  as  well  as  of  causes  of  action, 
failure  to  make  the  motion  will  not 
operate  as  a  waiver,  but  the  defect  may 
be  taken  advantage  of  by  answer  and 
by  motion  in  arrest  of  judgment.  Cogs- 
well V.  Murphy,  46  Iowa  44. 

2.  The  Connecticut  code  provides 
simply  that  if  it  appear  to  the  court  that 
all  the  causes  of  action  joined  cannot  all 
be  conveniently  heard  together,  the 
court  may  order  separate  trials,  or  ex- 
punge anv  one  or  more  of  them.  Gen. 
Stat.  i88§.  ij  878,  p.  211.  This  would  be 
done  presumably  by  demurrer,  as  de- 
murrers are  still  allowed.  Gen.  Stat. 
1888,  5  S72,  p.  210. 

3.  It  seems  that  in  Texas  the  remedy 
for  a  misjoinder  is  a  plea  in  abatement. 

'  Young  V.  Smith,  22  Tex.  345. 

But  the  objection  cannot  be  made  for 
the  first  time  in  the  supreme  court.  It 
will  be  considered  to  have  been  waived. 
Allen  V.  Read,  66  Tex.  13. 

4.  Demurrer — Form  of.^A  demurrer 
for  a  misjoinder  must  allege  that  spe- 
cific ground.  Cox  v.  West.  Pac;  R. 
Co.,  47  Cal.  87;  Haverstick  v.  Trudel, 
51  Cal.  431;  Smith  7;.  Jordan,  13  Minn. 
264;  Turner  v.  Althaus,  6  Neb.  54; 
Ruhling  z>.  Hackett,  i  Nev.  3*60;  Carter 
V.  De  Camp,  40  Hun  (N.  Y.)  258;  Dodge 
V.  Colby,  108  N.  Y.  445;  Stillw^U  v. 
Kellogg,  14  Wis.  461.  An  allegation  of 
multifariousness  was  held  suificient  in 
Cohen  v.  Ottenheimer,  13  Oreg.  220. 
Compare  Dyer  t'.  Jacoway,  42  Ark. 
186.  The  demurrer  must  be  to  the 
whole  complaint,  and  not  to  ieach  para- 
graph supposed  to  be  misjoined. 
Bougher  •?!.,  Scobey,  16  Ind.  151. 

5.  Demurrer — When  Not  Allowed. — A 
demurrer  for  a  misjoinder  wil'  not  be 
allowed  if  one  of  the  causes  is  in- 
sufiiciently  stated.  New  Home  Sew- 
ing Machine  Co.  v.  Wray,  28  S.  Car. 
86;  s.  i;.,  5   S.  E.  Rep.  603;  Bassett  j. 
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has  no  jurisdiction  over  them.'  The  objection  is  waived  if  the 
demurrer  is  not  prosecuted.^  The  erroneous  overruUng  of  such  a 
demurrer,  if  the  defendant  is  injured  thereby,  is  available  in  error 
except  in  Indiana.^  But  a  number  of  the  codes  expressly  author- 
ize, and  in  some  cases  require,  the  court  to  divide  the  action  if  the 
demurrer  is  sustained.*  When  the  misjoinder  is  occasioned  by  the 
fact  that  all  the  parties  are  not  affected  by  the  action,  the  remedy 
is  by  demurrer,  except  also  in  Indiana.® 


Warner,  23  Wis.  673;  Truesdell  v. 
Rhodes,  26  Wis.  215;  Willard  v.  Reas, 
26  Wis.  540;  Welsh  v,  Chicago  &  N. 
W.  Ry.  Co.,  34  Wis.  494;  Lee  v. 
Simpson,  39  Wis.  333;  Lochmiller  v. 
Indian  Ford  Water  Power  Co.,  51  Wis. 
683.  ■ 

When,  however  a  demurrer  was  sus- 
.tained  for  a  misjoinder,  and  it  appeared 
that  if  an^'  cause  of  action  was  stated, 
the  complaint  stated  two,  which  could 
not  be  joined,  the  order  sustaining  the 
demurrer  was  affirmed  without  enquir- 
ing whether  the  complaint  sufficiently 
states  any  cause  of  action.  Leiders- 
dorf  V.  Second  Ward  Savings  Bank,  50 
Wis.  406. 

1.  A  cause  of  action  over  which  the 
court  has  not  jurisdiction  will  be  re- 
jected as  surplusage,  an  objection  being 
taken  of  misjoinder  of  actions.  Allen 
V.  Wilmington  &  Weldon  R.  R.,  102 
N.  Car.  381. 

2.  Demurrer  Waived. — If  a  demurrer 
is  filed,  but  not  prosecuted,  it  will  be  pre- 
sumed to  have  been  abandoned  and  the 
misjoinder  waived.  Gray  v.  Dougherty, 
25  Cal.  266,  277;  Hibernia  S.  &  L.  Soc. 
V.  Ordway,  38  Cal.  679. 

Defendant,  by  answering  upon  the 
merits  after  demurrer  overruled,  aban- 
dons the  demurrer.  Pickering  v.  Miss. 
Valley  Nat.  Tel.  Co.,  47  Mo.  457. 

3.  Error  In  Overruling  Demurrer. — 
If  a  demurrer  is  erroneously  sustained 
on  ground  of  misjoinder  of  causes  of 
actibn,  and  the  plaintiff  files  an 
amended  complaint  uniting  all  his  causes 
of  action  in  one  count  the  erroneous 
decision  on  the  demurrer  is  waived. 
Loveland  n.  Garner,  71  Cal.  541;  o.  c, 
12  Pac.  Rep.  616.  And  it  seems- the 
court  will  not  reverse  where  the  sub- 
stantial rights  of  the  parties  are  not 
affected,  under  the  code  provisions 
that  error  without  prejudice  is  not 
a  ground  of  reversal.  Reynolds  t'. 
Lincoln,  71  Cal.  183;  Angell  v.  Hop- 
kins, 79  Cal.  181. 

The  code  of  Indiana  provides  that 
"no    judgment    shall    be    reversed   for 


any  error  committed  in  sustaining  or 
overruling  a  demurrer  for  misjoinder 
of  causes  of  action."  See  Srong  v. 
Taylor  Sihool  Tp.,  79  Ind.  208;  Hartt). 
Walker,  77  Ind-.  331;  Coan  v.  Grimes, 
63  Ind.  21. 

4.  Division  of  Action. — A  number  of 
the  codes  provide  that  if  the  demun-er 
is  sustained,  the  court  may,  in  its  discre- 
tion, and  on  such  terms  as  may  be  just, 
order  the  action  to  be  divided  into  as 
many  actions  as  may  be  necessary  to 
the  proper  determination  of  the  causes 
of  action  therein  mentioned.  Gen.  Stat. 
Connecticut  18S8,  §  878,  p.  211;  Dakota 
Code  (I  Levisee),  §  141,  p.  42;  Rev. 
Code  District  of  Columbia,  ch.  82,  §  50, 
p.  351;  Code  of  South  Carolina  1888, 
§  r93,  p.  13J;  Anno.  Stat.  Wisconsin 
(S.  &  B.  1889),  p.  1562,  §  2686. 

A  number  of  the  codes  require  that 
this  shall  be  done.  Rev.  Stat.  Indiana 
188S  (Myers  &  Co.),  §340,  (86),  (51); 
Rev.  Codes  Iowa  1888  (Miller),  §  2634,  p. 
913;  Comp.  Laws  Kansas  i88j  (Dass- 
ler),  i)  (3891)  92,  p.  618;  domp.  Stat. 
Nebraska  1885,  (j  97,  p.  641;  Code 
North  Carolina  1883,  §  272,  p.  104; 
Rev.  Stat.  Ohio  1890,  §  5065,  p.  1276; 
Rev.  Stat.  Wyoming  1887,  p.  570, 
§  2452. 

6.  Misjoinder  Actions  Against  Dif- 
ferent Parties. — When  all  the  defend- 
ants are  not  affected  by  all  the  causes  of 
action  the  objection  to  be  taken  is  not 
to  the  misjoinder  of  parties,  but  of 
causes  of  action,  and  the  remedy  is  bj' 
demurrers.  Nichols  v.  Drew,  94  N.  Y. 
22;  Farmers'  Bank  of  Mo.  v.  Bayliss, 
41  Mo.  274,  overruled.  See  Mead  v. 
Brown,  65  ino.  552;  Kellogg  v.  Malin,  ' 
62  Mo.  429.  See  also  Neil  v.  Board  of 
Trustees,  31  Ohio  Stat.  15. 

In  Indiana,  where  the  causes  of  ac- 
tion are  improperly  joined,  because  they 
are  not  joint  actions  against  all  the  de- 
fendants, but  separate  causes  of  action' 
against  each,  the  remedy  is  not  by  de- 
murrer, but  by  motion  to  strike  out. 
Rogers  V.  Smith,  17  Ind.  323;  Lane  v. 
State,  27  Ind.  xo8. 
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VI,  JoiNDEB  OF  Causes  or  Action  m  Louisiana. — By  the  Code  of 
Louisiana,  several  demands  may  be  generally  consolidated  when 
they  are  consistent. ^  Actions  by  and  against  different  parties 
may  be  joined  when  the  actions  have  a  cognate  origin,  or  there  is 
a  common  interest  to  be  adjudicated  upon  in  one  judgment.^ 
Different  reliefs  may  be  demanded  in  the  same  action.^     Actions 


1.  Louisiana. — "Separate  actions  may 
be  cumulated  in  the  same  demand,  ex- 
cept in  the  cases  hereafter  expressed; 
this  is  termed  cumulation  of  actions. 

The  plaintiflf  is  not  allowed  to  cumu- 
late several  demands  in  the  same  ac- 
tion, when  one  of  them  is  contrary  to 
or  precludes  another.  As  when  one 
has  bought  a  thing  in  the  name  of 
another,  and  with  his  funds,  without  his 
authorization,  the  person  for  whom  the 
purchase  has  been  made,  cannot  de- 
mand, by  the  same  action,  both  the 
thing  bought  in  his  name  and  the 
monej'  employed  for  paying  the  price. 
Nor  can  a  vendor  demand,  at  the  same 
time,  the  rescission  of  the  sale  he  had 
made  and  the  price  for  which  it  was 
made;  he  must  decide  for  one  or  the 
other  of  the  two  causes  of  action,  as  the 
one  precludes  the  other. 

If  the  plaintiff  has  several  causes  of 
action  tending  to  the  same  conclusion, 
not  contrary  to  nor  exclusive  of  each 
other,  though  they  arise  from  different 
contracts,  he  may  cumulate  and  bring 
them  in  the  same  suit;  as,  for  example, 
if  one  claim  from  another  one  hundred 
dollars  in  virtue  of  a  sale  and  one 
thousand  dollars  in  virtue  of  a  loan,  or 
if  he  claim  a  movable  from  another 
both  by  inheritance  and  by  purchase." 
Rev.   Code   1875    (Voorhies),   art.  148, 

149.  151.  P-  66. 

A  defendant  cannot  be  sued  on  his 
endorsement,  and  as  the  illegal  pos- 
sessor of  the  property  for  vifhich  his 
■endorsed  note  was  given.  Petitpain  v. 
Frey,  15  La.  105. 

A  demand  for  certain  specific  prop- 
■erty  and  a  note  given  for  the  price 
thereof  cannot  be  joined.  Del'Homme 
V.  De  Kerlegand,  4  La.  353. 

The  validity  of  a  sale  may  not  be  at- 
tacked and  a  share  of  the  proceeds 
■claimed  in  the  same  action,  nor  can  an 
action  to  rescind  a  sale  be  joined  with  a 
claim  to  account  for  nonpayment  of  the 
price.  Copley  v.  Flint,  16  La.  380; 
<f.  Bank  of  Louisiana  v.  Delery,  ^  La. 
An.  648;  Ouliber  v.  His  Creditors,  16 
La.  An.  2S7;  Theuver  -v.  Knorr,  34  La. 
An.  597. 

Actions  to  have  A  declared  a  bank- 


rupt and  to  rescind  a  sale  of  property 
made  by  him  to  B  on  the  ground  that 
he  was  insane  at  the  time  he  made  the 
conveyance  may  not  be  joined.  Ken- 
ney  v.  Dow,  10  Martin  (La.)  577,  6ofi. 

Plaintiff  may  institute  a  petitory  ac- 
tion for  one  tract  of  land  and  in  the 
same  petition  sue  for  slander  of  title  of 
another  and  distinct  tract.  Williams 
V.  Close,  12  La.  An.  873. 

Actions  against  A  on  a  warranty  of 
B's  good  conduct  and  for  fraudulent 
representations  in  regard  to  him  may 
be  joined.  Cross  v.  Richardson,  2 
Martin  (N.  S.)  3;23;  cf.  Montross  v.  ' 
Hillman,  11  Rob.  (La.)  87. 

Actions  for  slander  and  for  false  im- 
prisonment may  be  joined.  Buquet  tJ. 
Watkins,  i  La.  131. 

2.  Different  Parties. —  Several  cred- 
itors standing  in  the  same  predicament, 
and  seeking  the  same  relief  (arrest  of 
creditor  for  fraud,  etc.),  may  join  in  one 
application.  Pecquet  v.  Golis,  i  Martin 
N.  S.  (La.)  438. 

But  distinct  creditors  may  not  join  in 
the  same  action  their  separate  and  dis- 
tinct demands.  Dyas  &  Co.  v.  Dink- 
grave,  15  La.  An.  502. 

Joinder  of  demands  against  distinct 
defendants  is  not  forbidden  by  the  code 
as  against  A,  as  endorser  of  a  note,  and 
BjWho  had  sold  same  to  plaintiffs  with- 
out endorsing  it,  for  fraudulent  repre- 
sentations. Lafonta  v.  Poultz,  6  Martin 
(N.  S.)  391. 

An  action  against  A  for  breach  of 
contract  may  be  joined  with  an  action 
against  B  for  a  tort  where  the  actions 
have  a  cognate  origin,  or  there  is  a  com- 
mon interest  to  be  adjudicated  upon  in 
one  judgment.  The  defendants  may 
sever  in  their  defence,  and  if  desired 
separate  trials  may  be  had.  Arrow- 
smith  V.  Mayor.  17  La.  419;  New- 
Orleans  Ins.  Asso.  V.  Harper,  32  La. 
An.  1161;;  Holzab  v.  New  Orleans  & 
Carrollton  R.  R.  Co.,  38  La.  An.  185; 
Riggs  V.  Bell,  39  Lit.  An.  1030. 

Partition  of  different  properties  where 
there  is  no  privity  of  estate  between  the 
parties  cannot  be  had  in  the  same  suit. 
Mavor  v.  Armant,  14  La  An.  181. 

3.  Different  Beliefs. — A  wife  may,  in 
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must  be  by  and  against  parties  in  the  same  right,  except  when 
this  rule  has  been  modified  by  statute.^  The  remedy  for  a  mis- 
joinder is  by  election  and  the  misjoinder  is  waived  by  a  joinder  in 
issue  on  the  merits,   unless  the  actions  preclude  each  other.* 

VII.  Joinder  of  Pleas — (See  Pleading). — At  common  law  a  de- 
fendant could  not  plead  several  distinct  pleas  to  the  same  decla- 
ration, though  he  could  plead  to  a  part  of  the  declaration  one 
ground  of  defence,  and  to  another  part  a  different  ground.* 
Such  joinder  was,  however,  authorized  by  the  statute  of  4  and  5. 


the  same  action,  pray  a  separation  of 
her  property  from  her  husband's  and  an 
injunction  staying  an  execution  on 
a  judgment  against  him,  and  alleged  to 
have  been  levied  on  her  property. 
Wrincle  v.  Wrincle,  8  Martin  N.  S. 
(La.)  333;  Atkinson  v.  Atkinson,  15 
La.  An.  491.  She  may  in  one  pro- 
ceeding enjoin  execution  on  several 
distinct  judgments.  Medart  v.  Fasnatch, 
15  La.  An.  621. 

Specific  property  may  be  demanded, 
,  or,  if  not  able  to  recover' it,  its  value, 
in  the  same  suit.  Nouvet  v.  Bollinger, 
15  La.  An.  293. 

An  injunction  to  extinguish  a  judg- 
ment in  favor  of  an  administrator,  the 
execution  and  delivery  of  a  deed  for 
lands  sold  by  said  administrator,  and  a. 
proceeding  to  remove  him  for  malfeas- 
ance may  all  be  joined.  Tprtron  v. 
Durand,  29  La.  An.  506. 

A  partnership  existence  may  be 
proved  and  its  affairs  liquidated  in  the 
same  action.  Mills  v.  Fellows,  30  La. 
An.  824;  McNair  -u.  Gourrier,  40  La. 
An.  353. 

A  partner  may  demand  a  liquidation 
and  settlement  of  the  partnership  and 
a  payment  of  the  balance  due  him  in 
the  same  action.  Millandon  -v.  Sylves- 
tre,  8  La.  262. 

A  party  may  demand  a  recognition 
as  heir,  an  account  of  the  administration, 
and  the  property  in  the  hands  of  the 
curator,  in  the  same  suit.  Miller  v. 
Rongieiix,  20  La.  An.  577. 

1.  See  the  cases  cited  under  div.  Ill 
of  this  article. 

2.  Remedy  for  Misjoinder.  —  When 
two  causes  of  action  contrary ,  to  and 
exclusive  of  each  other  have  been 
cumulated  in  the  same  demand,  the  de- 
fendant may  refuse  to  plead  to  tbe  mer- 
its until  the  plaintiff  has  made  his 
choice  as  to  which  of  the  two  he  means 
to  proceed  with,  and  if  the  exception  be 
sustained  by  the  court,  the  plaintiff 
shall  be  bound  to  amend  his  petition  so 
as  to  preserve  only  one  cause  of  action. 


otherwise  his  suit  shall  be  dismissed. 
Rev.  Code  1875  (Voorhies),  art.  152,. 
p.  67. 

It  is  a  general  rule  that  objections  to 
form  are  waived  bj'  a  joinder  in  issue 
on  the  merits;  but  where  two  actions 
are  cumulated  and  one  precludes  the 
other,  the  defect  is  one  of  substance 
and  is  not  cured  by  joining  issue. 
De  1' Homme  v.  DeKerlegand,  4  La.  353. 
See  Kenney  v.  Dow,  10  Martin  (La.) 
577;  Mackoy  v.  Holton,  8  La.  An.  48. 

3.  Joinder  of  Pleas. — On  the  general 
subject  of  duplicity  in  pleading,  see 
Gould's  Pleadings  (5th  ed.),  ch.  8; 
Stephen  on  Pleading  (gth  Am.  ed.), 
rul.  1,  *25i;  Chitty's  Pleadings  (i6th 
ed.),  vol.  I,  *558,  586.  - 

At  common  law  a  defendant  could 
not  plead  several  distinct  defences  to- 
the  same  part  of  a  declaration.  The 
right  to  plead  several^  matters  in  de- 
fence, in  any  case,  is.'derived  entirely 
from  the  statute.  Haines,  J.,  in  State 
V.  Roe,  2  Dutch.  (26  N.  j:  L.)  215. 

Several  dependent  facts  which  njake 
but  one  point  of  defence  may  be  pleaded 
together.     Patcher  v.  Sprague,  2  Johns. 

(n:  y.)  462. 

Two  rejoinders  to  a  single  replication 
are  inadmissible.  Judge  of  Probate  v. 
Lane,  50  N.  H.  556. 

A  plea  in  abatement  may  not  be 
joined  with  a  plea  in  bar.  Kerr  v. 
Willetts,  48  N.  J.  L.  (19  Vr.)  78.       _,    ' 

This  objection  of  duplicity  prohibited 
the  joinder  of  a  plea  and  a  demurrer  to 
the  same  count,  though  a  defendant 
may  plead  to  one  count  and  demur  to- 
another.  Stephen  on  Pleading  (gth  Am. 
ed.),  rul.  2,  *278;   Rickert  v.  Snyder,, 

5  Wend.  (N.  Y.)  104;  Davis  v.   Hines,. 

6  Ohio  St.  473.  Contra,  by  statute. 
Syme  v.  Griffin,  4  Hen.  &  Mun.  (Va.) 

2^7. 

To  an  assignment  of  errors  a  plea  of 
in  nulla  est  erratum  cannot  be  joined 
with  a  plea  of  the  statute  of  limitation.. 
Acker  v.  Ledvard,  i  Denio  (N.  Y.) 
677. 


lOloz' 


Joinder  of  Fleas. 


JOINDER. 


Joinder  of  Fleas. 


Anrie,  ch.  i6,  §§4  and  5.^  Thisstatutedoesnot  apply  to  the  sub- 
sequent pleadings,*  nor  did  it  authorize  the  joinder  of  a  plea  and 
a  demurrer  to  the  same  count,^  but  under  it  inconsistent  pleas 
were  frequently  allowed.*  In  the  various  States  there  are  now 
special  statutory  provisions  allowing  the  joinder  of  pleas  or  an- 
swers.^ Several  of  the  codes  expressly  require  that  the  defences 
joined  should  not  be  inconsistent,  and  even  where  there  is  no  ex- 
press provision,  the  tendency  of   the  decisions  is  to  forbid  such 


1.  statutes  4  &  5  Anne,  ch.  16,  §  4,  5. — 
This  statute  provided  that  "it  shall  be 
lawful  for  any  defendant  or  tenant,  in 
any  action  or  suit,  or  for  any  plaintiif 
in  replevin,  in  any  court  of  record  with 
the  leave  of  the  court,  to  plead  as  many 
several  taatters  thereto  as  he  shall 
think  necessary  for  his  defence."  Chit- 
ty's  Pleadings  (i6th  ed.),  vol.  i,  *s86; 
Gould's  Pleadings    fi;th    ed.),  §   i8,  p. 

399- 

"The  asking  leave  of  coui-t  was  for- 
merly actually  practiced  in  England; 
Tidd's  Practice,  657-,  but  it  soon  be- 
came a  matter  of  course  there,  and  so 
here  in  this  State.  But  the  power  still 
remains  in  the  court,  to  be  exercised 
on  a  proper  occasion'.  The  court  have 
power  in  a  proper  case  to  prevent  frivo- 
lous or  dilatory  or  catching  pleas." 
Potter,,  J.,  in  Slocomb  v.  Powers, 
10  R.  I.  255,  256. 

"The  discretion  vested  in  the  court 
by  the  statute  of  Anne  to  refuse  leave  to 
put  in  more  than  one  plea  is  clearly  a 
legal  discretion,  to  be  exercised  only 
when  good  reason  exists."  Peters  v. 
Ulmer,  74  Pa.  St.  402. 

Double  pleading  is  at  the  discretion 
of  the  court,  and  will  be  allowed  only 
when  there  is  reasonable  ground  for 
believing  it  will  be  for  the  furtherance 
of  justice.  Wilton  Mfg.  Co.  -v.  Wood- 
man, 32  Me.  185. 

To  an  infoi-mation  in  the  nature  of  a 
quo  warranto  the  defendant  could 
plead  but  one  plea,  even  under  this  stat- 
ute. Rex  7'.  Xewland,  Sayre's  Rep. 
96;  Rex  V.  Leigh,  4  Bur.  2143;  Rex  v. 
Blatchford,  4  Bur.  2147;  State;'.  Roe,, 
2  Dutch.  (26  N.  J.  L.)  215;  People  v- 
Richardson,  4  Cow.  (N.  Y.)  113. 
Amended  by  act  32  Geo.  Ill,  ch.  58 
(1792).  Rex  T>.  Antridge,  8  Term  Rep. 
467. 

2.  Gould's  Pleadings  (5th  ed.),  §  2i,  p. 
400.  See  Judge  of  Probate  v.  Lane,  50 
N.  H.  556. 

3  Stephen  on  Pleading  (gth  Am. 
ed.),  rule  2,  *279.  Gould's  Pleadings, 
(5th  ed.),  k  28,  p.  405. 


A  plea  and  demurrer  at  the  same  time 
to  the  whole  declaration  are  admissible 
under  the  Virginia  code.  Syme  v. 
Griffin,  4  Hen.  &  Munf.  (Va.)  277. 

4.  Gould's  Pleadings  (5th  ed.),  §  26, 
p.  406;  Chitty's  Pleadings  (i6th  ed.), 
*587;  Granite  State  Bank  v.  Otis,  53 
Me.  133. 

5.  Code  and  Statutory  Provisions. — 
In  the  code  States  the  provisions  as  to 
the  answer  usually  provide  that  "Tlie 
defendant  ina^'  set  forth  \i\  answer  as 
many  defences  and  counter  claims  as 
he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal 
or  equitable  or  both.  They  must  each 
be  separate  and  refer  to  the  causes  of 
action  which  they  are  intended  to  an- 
swer, in  such  manner  that  they  may  be 
intelligibly  distinguished;"  or  else  that 
"the  defendant  may  set  forth  by  answer,, 
as  many  grounds  of  defence,  counter 
claim  or  set  off  as  he  may  have, 
whether  legal  or  equitable  or  both." 
See  Pomeroy's  Remedies  and  Remedial 
Rights  (2nd  ed  ),  ^  582,  p.  647.  The 
statutes  in  the  States  not  practicing 
under  the  codes  are  usually  to  the  effect 
that  "each  party  may  plead  as  niany 
matters  as  he  may  think  proper,  pro- 
vided that  they  are  pertinent  to  the 
cause. "       For     these     provisions    see 

Code  of  Alabama  1886,  p.  594,  §  2675; 
Hopkinson  v.  Shelton,  37  Ala.  306; 
Rev.  Stat,  of  Arizona  1887,  p.  175,  §  734; 
Dig.  of  Stat.  Arkansas  1884,  p.  985,  § 
5033;  Lincoln  v.  Wjlamowicz,  7  Ark. 
(2  Eng.)  378,  overruling  Pope  v.  La- 
tham, I  Ark.6o;  Code  of  California  1851, 
ij  49,  of  1872,  §  441;  Deering's  Anno., 
C.  &  S.,  vol.  3,  p.  190;  Gen.  Stat,  of 
Connecticut  1888,  §  874,  p.  210;  Dakota 
Code  (i  Levisee),  §  119,  p.  37;  Rev. 
Stat.  Idaho  18S7,  §  4187,  p.  453;  Rev. 
Stat.  Indiana  1888,  vol.  i  (Myers  & 
Co.)  §  347  (56);  Rev.  Code  Iowa  1888 
(Miller),  §  2655,  p.  922;  Corap.  Laws 
Kansas  1885  (Dassler),  §  (3893)  94,  p. 
618;  Kentucky  Codes  1888  (Carroll),  § 
113  (119),  P-  82;  Pub.  Stat.  Massachu- 
setts, 1882,  p.  967,  §§  13  etc.;  Stat.  Min- 
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joinders,  except  when  the  facts  of  the  case  require  it.^     If  the  de- 

nesota  1878,  §  98  (81),  p.  721;  Rev.  Code 
Mississippi  1880,  §  1546-7-8,  p.  435-6; 
Rev.  Stat.  Missouri,  1879,  vol.  i,  §3522, 
p.  604;  Comp.  Stat.  Montana  1887,  § 
91,  p.  82;  Comp.  Stat.  Nebraska  1885,  § 
100,  p.  642;  Gen.  Stat.  Nevada,  §  3071, 
p.  765;  Revision  New  Jersey  1877,  p. 
867,  \  118;  Parks  V.  McClellan,  15  Vr. 
{44  N.  J.  L.)  552;  Comp.  Laws  New- 
Mexico  1884,  ij  1916;  New  York  Anno. 
Code  1889,  \  507,  p.  171;  Code  of  North 
Carolina,  §  245,  p.  93;  Rev.  Stat.  Ohio 
i8go,  §  5071,  p.  1277;  Gen.  Laws  Ore- 
gon 1872,  p.  120,  §  72;  Pub.  Stat.  Rhode 
Island  1882,  p.  579,  (j  7;  Code  of  South 
Carolina  1888,  §  171,  p.  121;  Sayles' 
Texas  Civil  Stat.,  vol.  i,  art.  1262,  p. 
424;  Laws  Utah  1884,  p.  207,  §§  304-5; 
Code  of  Virginia  1887,  p.  778,  §  3264; 
Code  of  Washington  1881,  p.  48,  §  83; 
Code  of  West  Virginia  1887,  p.  783,  \ 
20;  Anno.  Stat.  Wisconsin  (S.  &  B. 
1889),  §  2657,  p.  1545;  Rev.  Stat. 
Wyoming  1887,  p.  571,  §  2458. 

GeoVgia.— "The  defendant  may  also  set 
up,  as  a  defence,  all  claims  against  the 
plaintiff  of  a  similar  nature  with  the 
plaintiff's  demand.  Georgia  Code  1882, 
§3261  (3196)  (3185);  Ransone  v.  Chris- 
tian, 49  Ga.  491 .  Tiie  meaning  of  which 
is  that  torts  mav  be  set  against  torts 
and  contracts  against  contracts.  Ran- 
sone V.  Christian,  49  Ga.  491 ;  Ingram 
V.  Jordan,  55  Ga.  356;  Smith  v.  Printup, 
59  Ga.  610;  Green  v.  Combs,  81  Ga.  210. 

Texas. — There  was  a  similar  provi- 
sion in  Texas  under  the  act  of  1840.  See 
Walcott  V.  Hendrick,  6  Tex.  406,  412. 
This  has,  however,  been  suj>planted  by 
the  following  rule: 

'•  The  original  answer  may  consist  of 
pleas  to  the  jurisdiction,  in  abatement 
of  privilege,  or  any  other  dilatory  pleas; 
of  exceptions,  general  and  special;  of 
general  denial,  and  any  other  facts  in 
defence,  by  way  of  avoidance  or  estop- 
pel, the  same  being  pleaded  in  the  due 
order  of  pleading,  as  required  by  statute, 
and  it  may  present  a  cross  action,  which 
to  that  extent  will  place  defendant  in 
the  attitude  of  a  plaintiff.  Facts  in 
avoidance  and  estoppel  may  be  stated 
together,  or  in  several  special  pleas, 
each  presenting'  a  distinct  defence  and 
numbered  so  as  to  admit  of  separate 
issues  to  be  formed  on  them."  Rules 
for  the  courts  of  Texas,  adopted  in  1877, 
47  Tex.  617. 

A  defendant  is  allowed  to  plead  as 
many  inconsistent  matters  of  defence 
as  he  pleases  to  reduce  to  writing.  Wel- 


den  V.  Texas  Continental  Meat  Co.,  65 
Tex.  487. 

Pennsylvania.  —  The  act  of  May 
25th,  18S7  (P.  L.  271),  which  provided 
that  all  demands  recoverable  in  debt, 
assumpsit  or  covenant,  should  be  re- 
covered in  one  form  of  action,  called  an 
"action  of  assumpsit,"  and  that  dam- 
ages recoverable  in  trespass;  trover  or 
trespass  on  the  case  should  be  recovered 
in  one  form  of  action,  called  an  "  action 
of  trespass,"  further  provides  that 
'special  pleading  is  hereby  abolished. 
In  the  action  of  assumpsit,  the  plea  of 
the  general  issue  shall  be  '  nonassump- 
sit'  The  defendant  in  the  action  of 
assumpsit  shall  be  at  liberty,  in  addition 
to  the  plea  of  'nonassumpsit,'  to  plead 
pa^'ment  set  off,  and  also  the  bar  of  the 
statute  of  limitations,  and  no  other 
pleas.  The  only  plea  in  the  action  of 
trespass  shall  be  '  not  guilty,'  "  Purd. 
Dig.  Sup.,  p.  2370. 

1.  Consistent  Defences.  —  Bliss  on 
Code  Pleading  (2nd  ed.),  §  34,3-4,  pp. 
498,  501. 

A  defendant  is  permitted  to  plead  as 
many  defences  as  he  may  have,  if  they 
be  not  contradictory.  Burnham  v.  Call, 
2  Utah  433;  Woollen  v.  Whitacre,  73 
Ind.  198;  Caritt  v.-  Tharp,  30  Mo.  App. 
131;  Rooney  v.  Tierney,  82  Ky.  253 
(under  the  prior  code  of  Kentucky  in- 
consistent pleas  were  allowed);  Harper 
z>.  Harper,  10  Bush  (Ky.)  447;  Derby 
V.  Gallup,  5  Minn.  119;  Cook  v.  Finch, 
19  Minn.  407;  Smith  v.  Culligan,  74 
Mo.  388. 

They  rnay,  under  proper  circum- 
stances, be  inconsistent.  Bell  v.  Brown, 
22  Cal.  671;  Buhne  v.  Corbett,  43  Cal. 
264;  Billings  V.  Drew,  52  Cal.  565. 

A  defendant  may  set  up  as  many  de- 
fences as  he  may  have,  notwithstanding 
it  appear  that  if  one  of  them  be  true  the 
others  are  immaterial  and  unnecessary. 
Mott  V.  Burnett,  2  E.  D.  Smith  (N.  Y.) 
50.  Inconsistent  pleas  are,  however, 
allowed  in  New  York.  Bruce  v.  Burr, 
67  N.  Y.  237. 

In  slander  'and  assault  and  battery 
the  defendant  may  deny  the  allegations 
of  the  complaint,  and  in  another  para- 
graph plead  in  confession  and  avoid- 
ance. Weston  V.  Lumle\',  33  Ind.  486; 
Butler  V.  Wentworth,  9  How.  Pr.  ( N. 
Y.)  282;  Lansingh  v.  Parker,  9  How. 
Pr.  (N.  Y.)  288;  Hollenbeck  v.  Clow, 
9  How.  Pr.  (N.  'Y.)  289,  overruling  Roe 
V.  Rodgers,  8  How.  Pr.  (N.  Y.)  356; 
s.  c,  4  Sand.  664,  6S0. 
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fences  are  inconsistent,  the  remedy  is  by  motion. ^  Defences  re- 
flecting on  the  plaintiff's  character,  if  alleged  without  reasonable 
hope  of  proving  them,  may  be  considered  in  aggravation  of  dam- 
ages.* Each  defence  must  be  separately  stated,  and  the  remedy, 
if  not  so  stated,  is  by  motion.*  Each  paragraph  must  be  com- 
plete in  itself.* 

VIII.  Joinder  in  Demueeer  and  in  Isstie.* 

IX.  Joinder  or  Counties.® 


The  execution  of  a  note  may  be  de- 
nied, and  it  may  also  be  answered  that 
the  execution  was  obtained  by  a  trick. 
Citizens'  Bank  f.Closson,29  Ohio  St.  78. 

1.  Kemedy.  — If  inconsistent  defences 
are  not  allowed,  objection  on  that 
ground  cannot  be  made  by  demurrer, 
but  must  be  by  motion  to  strike  out  or 
to  elect.  Caldwell  v.  Ruddy  (Idaho), 
I  West  Coast  Rep.  295.  See  the  cases 
cited  in  the  preceding  note. 

2.  If  a  defendant  sets  forth  in  his 
answer  aS  a  defence  facts,  with  intent  to 
injure  plaintiff,  and  without  reasonable 
belief  that  he  will  be  able  to  prove 
them,  that  may  be  considered  in  aggra- 
vation of  damages.  Haymond  v. 
Saucer,  84  Ind.  3. 

3.  Separate  Statement. — Separate  de- 
fences must  be  separately  stated.  If 
they  are  not,  the  remedy  is  not  by  a  de- 
murrer, but  by  a  motion  to  strike  out,  or 
by  some  other  appropriate  proceeding. 
Hogely  V.  Hogely,  68  Cal.  348;  Free- 
man V.  Fleming,  5  Iowa  460;  Benedict 
V.  Seymour,  6  How.  Pr.  (N.  Y.)  298. 
Remedy  is  by  demurrer.  Wright  v. 
Connor,  34  Iowa  240.  But  if 
a  demurrer  is  iiled  and  sustained, 
the  error  is  waived  if  the  de- 
fendant files  an  amended  answer  setting 
up  the  same  defences.  Hogely  v.  Hoge- 
ly 68  Cai.  348. 

4.  Each  paragraph  of  an  answer  must 
be  complete  in  itself  Knarr  v.  Cona- 
way,  42  Ind.  260;  Penna.  Co.  v..  Hold- 
erman,  69  Ind.  18. 

Each  answer  must  be  complete,  un- 
less in  terms  it  adopts  or  refers  to  the 
matter  contained  in  some  other  answer; 
it  must  be  tested  by  the  matter  itself 
contains.  If  not  complete,  it  cannot  be 
sustained  by  reference  to  other  de- 
fences contained  in  the  answer.  Ham- 
mond V.  Earle,  58  How.  Pr.  426. 

6.  Joinder  in  Demurrer — In  Pleading. 
— A  pleading  or  formula,  b3'  which  one 
of  the  parties  to  a  suit  joins  in  or  ac- 
cepts an  issue  in  law  tendered  By  the 
opposite  party.  It  follows  immediately 
after  a  demurrer,  and  with  it  constitutes 
'  the  issue. 


Joinder  In  Issue —  In  Pleading. — A 

formula  \>y  which  one  of  the  parties  to 
a  suit  joins  in  or  accepts  an  issue  in 
fact  tendered  by  the  opposite  partj'; 
more  commonly  called  a  similiter. 
BurrlU's  Law  Diet.  Abbott's  Law 
Diet.,  .Anderson's  Law  Diet.,  Bou- 
vier's  Law  Diet.,  subtit. ;  Stephen  on 
Pleading  (9th  Am.  ed.),  *56-6o. 

It  is  one  of  the  rules  of  pleading 
that  "issue  when  well  tendered  must 
be  accepted."  This  applies  to  issues  in 
law  as  well  as  in  fact.  Stephen  on 
Pleading  (gth  Am.  ed.),  *237-240. 

A  joinder  in  demurrer  is  merelj'  a 
matter  of  form,  but  it  must  be  made 
within  a  reasonable  time.  Thomp- 
son V.  Gondelock,  10  Rich.  (S.  Car.) 
49. 

A  plaintiff  cannot  introduce  into  his 
joinder  in  demurrer  new  facts.  He 
should  amend  his  declaration.  Gibson 
V.  Todd,  I  Rawle  (Pa.)  452.  A  trial 
■without  a  plea  is  a  waiver  of  all  matter 
of  form,  and  a  tacit  agreement  to  put 
the  cause  on  its  merits.  Good  Intent 
Co.  V.  Hartzell,  22  Pa.  St.  277. 

The  word  "issue"  is  often  used  as  a 
nomen  collectivum,  and  the  phrase  "issue 
joined"  njay  embrace  various  distinct 
grounds  of  defence.  Therefore  when 
issue  was  joined  on  each  of  several  dis- 
tinct pleas,  and  a  jury  was  sworn  to 
try  the  issue  joined,  etc.,  and  they 
found  the  issue  in  favor  of  the  plain- 
tiff, and  a  judgment  was  rendered  ac- 
cordingly, it  was  held  there  was  no 
error.  Pointer  v.  Rust,  7  Humph. 
(Tenn.)  532. 

6.  Joinder  of  Counties. — "There  can 
be  no  joinder  of  counties  for  the 
finding  of  an  indictment;  though,  in 
appeal  of  death,  where  a  wound  was 
given  in  one  county  and  the  party  died 
in  another,  the  jury  were  to  be  returned 
jointly  from  each  county  before  the 
Stat.  2  &  3  Edw.  VI,  ch.  24;  but  by 
that  statute  the  law  is  altered,  for  now 
the  whole  may  be  tried  either  on  in- 
dictment or  appeal,  in  the  county 
wherein  the  death  is."  Abbott's  Law 
Diet,  subtit. 
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JOINT  EXECUTORS  AND  ADMINISTRATORS— (See  Executors 
AND  Administrators;  Probate  and  Letters  of  Adminis- 
tration). 


I. 
II. 


Definition,  1016. 

Constitute  but  One  Person,  1016. 

III.  The  Act   of  One  Is  the   Act   of 

All,  1016. 

IV.  Co-executors  Not  Liable  for  Each 

Other,  1022. 


V.  Actions  By  and  Against  Co-exec- 
utors, 1033. 
VI.  Survivorship  Among   Co-execu- 
tors, 1035. 
VII.  Division    of   the     Commissions, 
I03S- 

I,  Definition. — Joint  executors  are  those  who  are  joined  in  the 
execution  of  a  will.^ 

II.  Constitute  but  One  Person, — Joint  executors,  however  numer- 
ous, constitute  but  one  person  in  the  eye  of  the  law.*  Upon  this 
fact  depend  many  of  the  powers,  duties  and  obh'gations  incident 
to  the  office  of  joint  executorship. 

ni.  The  Act  of  One  Is  the  Act  of  All. — Joint  executors  can  act  in- 
dependentlj?  of  each  otlier.  The  act  of  one,  within  the  scope  of 
his  authority,  is  the  act  of  all,  and  binds  the  estate.* 


1.  Bouv.  Law  Diet.,  tit.  Joint  Execu- 
tors. 

No  Distinction  Between  Joint  Execu- 
tors and  Joint  Administrators. — At  one 
time  there  seems  to  have  been  a  diflFer- 
ence  between  co-executors  and  co-ad- 
rtiinistrators.  Hudson  v.  Hudson,  i 
Atk.  460.  But  no  difference  between 
them  is  now  recognized.  ,  Jacomb  v. 
Harwood,  2  Ves.  Sr.  265;  Jeroms  v. 
Jeroms,  18  Barb.  (N.  Y.)  24;  Murray  v. 
Blatchford,  x  Wend.  (N.  Y.)  583;  Her- 
ald V.  Harper,  8  Black.  (Ind.)  170;  Dean 
V.  Duffield,  8  Tex.  235;  O'Neall  v.  Her- 
bert, I  McMuU.  Eq.  (S.  Car.)  495; 
Williams  on  Executors,  6  Am.  ed.  *950. 

In  respect  of  rights,  duties  and  liabili- 
ties, co-administrators  stand 'upon  the 
same  footing  as  co-executors,  with,  of 
course,  the  difference  that  their  func- 
tions, being  defined  by  general  and' 
positive  law,  are  scarcely  capable  of 
special  variation.''  Schouler,  Exrs.  & 
Admrs.  (2nd  ed.),  §  404. 

An  administrator  has  to  give  a  bond 
in  many  cases  where  an  executor  is  not 
obliged  to,  and  the  bond  when  joint 
makes  the  liability  of  co-administrators 
for  each  other  greater  than  the  liability 
of  co-executors,  who  have  not  given  a 
bond  for  each  other.  But  the  liability 
of  a  co-executor  who  has  given  a  joint 
bond  is  precisely  the  same  as  the  lia- 
bility of  a  co-administrator  under  the 
same  circumstances. 

In  this  article  whatever  is  said  of  co- 
executors  is  true  also  of-co-administra- 
tors  unless  a  distinction  is  drawn  be- 
tween them. 


Joint  letters  of  administration  ought 
not  to  be  granted  if  one  of  the  parties 
thereto  objects.  Brubaker's  Appeal,  98 
Pa.  St.  21. 

'  2.  Viner's  Abridg.,  tit.  Exrs.  & 
Admrs.,  p.  369,  §  ii ;  Bacon's  Abridg., 
tit.  Exrs.  &  Admrs.,  p.  37^  d\ 
Williams  on  Executors  *245,  *946 
.(6th  Am.  ed.);  Schouler  on  Exrs. 
&  Admrs.  (2nd  ed.),  §  400;  Ames 
V.  Armstrong,  106  Mass.  1 5 ;  Barry  v. 
Lambert,  98  N.  Y.  300;  Hall  v.  Boyd, 
6  Pa.  St.  267. 

"A  testator  may  appoint  different 
executors,  in  different  countries,  in 
which  his  effects  may  lie;  or  different 
executors,  as  to  different  parts  of  his 
estate  in  the  same  country."  Opinion 
of  the  court  in  Hunter  v.  Bryson,  5  Gill 
'&J.  (Md.)483,488. 

One  executor  may  qualify  for  general 
purposes,  and  another  for  a  special  pur- 
pose, if  this  is  the  testator's  plain 
intention.  Schouler,  Exrs.  &  Admrs. 
(2nd  ed.),  §  40:  Williams  on  Executors 
(6th  Am.  ed.)  *245;  Lynch  v.  Bellew,  3 
Phill.  424. 

Where  an  executor  renounces,  letters 
of  administration  will  be  granted  to  his 
co-executor.  Schouler,  Exrs.  &  Admrs. 
(2nd  ed.),  §  51;  Miller  v.  Meetch,  8  Pa. 
St.  417. 

3.  "If  a  man  appoint  several  execu- 
tors, they  are  esteemed  in  law  but  as 
one  person,  representing  the  testator, 
and  therefore,  the  acts  done  by  any  one 
of  them,  which  relate  either  to  the 
delivery,  gift,  sale,  payment,  possession 
or  release  of  the    testator's  goods  are 
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deemed  the  acts  of  all,  for  they  have  a 
joint  and  entire  authority  over  the 
whole."  Bacon's  Abridg.,  tit.  Exrs.  & 
Admrs.;  p.  37,  d.\  Stor^j's  Eq.  Jurispr. 
.(13th  ed.),  vol.  2,  §  1280,  a.  See  also 
Viner's  Abridg.,  p.  367,  §  16;  Williams 
on  Executors  (6th  Am.ed.),*946;  Schou- 
ler,  Exrs.  &  Admrs.  (2nd  ed.),  §  400; 
Edmonds  v.  Crenshaw,  14  Pet.  (U.  S.) 
166;  Williams  v.  Nixon,  2  Beav.  472, 
475.;  First  National  Bank  of  Alleghany 
»..  Farmers'  Deposit  National  Bank  of 
Pittsburgh  (Pa.),  5  Cent.  Rep.  505; 
Wood's  App.,  92  Pa.  379;  2  Kept's 
Com.  (13th  ed.),  *4i6,  note  c,  and  cases 
cited;  Amesw.  Armstrong,  106  Mass.  15. 

Lightcap's  Appeal,  95  Pa.  St.  455; 
Jackson  v.  Shaffer,  11  Johns.  (N.  Y.) 
513;  Wheeler  v.  Wheeler,  9  Cow.  (N. 
Y.)  34;  Lank  t'.  Kinder,  4  Harr.  (Del.) 
457;  Kerr  v.  Waters,  19  Ga.  136;  Stew- 
art V.  Conner,  9  Ala.  803. 

Probate  of  One  Is  Sufficient  for  All. — 
Where  one  co-executor  takes  probate 
that  enures  to  the  benefit  of  all  and  it  is 
not  necessary  for  the  remaining  execu- 
tors to  do  so.  Williams  on  Executors 
(6th  Am.  ed.)  *3S2;  Webster  v.  Spen- 
cer, 3  B.  &.  Aid. 363;  Brookes  v.  Stroud, 
1  Salk.  3;  Walters  v.  Pfeil,  :  Mood.  & 
Walk.  362;  Watkins  v.  Brent,  7  Sim. 
■  512;  Scott  -v.  Briant,  6  Nev.  &  M.  381; 
Kennedy,  J.,  in  Heron  v.  Hoffner,  3 
Rawle  (Pa.)  393,-395. 

One  executor  cannot  prevent  a  co- 
executor  from  taking  possession  of  the 
assets,  or  take  them  from  him  after  he 
has  obtained  possession  of  them.  Wil- 
liams on  Executors,  *Q46,  n.  b,  (6th  Am. 
•ed.);  Hall  v.  Carter,  SGa.  388;  Chew's 
Estate,  2  Pars.  Eq.  Cas.  (Pa.)  153;  Wood 
V.  Brown,  34  N.  Y.  337. 

A  release  of  a  debt  by  one  of  several 
-co-executors  binds  the  rest.  .Jacomb  v. 
Harwood,  2  Ves.  Sr.  267;  Shaw  f. 
Berry,  35  Me.  279;  Oilman  v.  Healy,  55 
Me.  120;  Stuyvesant  v.  Hall,  3  Barb. 
Ch.  (N.  Y.)  151;  Devling  v.  Little, 
26  Pa.  St.  502;  Shreve  v.  Joyce,  7 
Vroom  (N.J.)  44,  48;  Hoke  t;.  Fleming, 
10  Ired.  Law  (N.  Car.)  263. 

A  co-executor  may  borrow  money 
for  the  purpose  of  administering  the 
estate,  and  the  estate  will  be  liable  for 
it.  Child  &  Co.  V.  Thorley,  L.  R.,  16 
Ch.  Div.  151. 

A  payment  to  one  executor  or  a  re- 
lease from  him  extinguishes  the  debt, 
although  he  misapplies  the  money  and 
no  part  of  it  comes  to  the  estate.  Her- 
bert V.  Pigott,  2  Cromp.  &  Mees.  384; 
Devling  i;.  Little,  26  Pa.  St.  502. 

So  also,  one  may,  where  the  circum- 


stances re(?[uire  it,  take  part  and  release 
the  residue,  or  accept  goods  or  securi- 
ties in  satisfaction.  Smith  v.  Everett, 
27  Beav.  446;  Oilman  v.  Healy,  55  Me. 
120;  GuUedge  v.  Berry,  31  Miss.  346. 

And  it  makes  no  difference  if  the 
case  is  free  from  fraud,  that  the  com- 
promise is  without  tlie  knowledge  of 
the  co-executor,  or  that  it  is  against  his 
wishes.  Herbert  v.  Pigott,  2  Cromp. 
&  Mees.  384;  Murray  v.  Blatchford,  i " 
Wend.  (N.  Y.)  583;  Grace  v.  Sutton,  5 
Watts  (Pa.)  540;  Weir  v.  Mosher,  19 
Wis.  311;  Wheeler  v.  Wheeler,  9  Cow. 
(N.  Y.)  34;  Son  V.  Miner,  37  Barb.  (N. 
Y.)  466. 

Two  executors  sent  cotton  belonging 
to  the  estate  of  their  testator  to  Liver- 
pool to  be  sold.  Held,  either  one  by 
himself  could  draw  for  the  proceeds  of- 
the  sale.  Tompkins  v.  Tompkins,  18 
S.  C.  I. 

One  Of  two  executors  can  transfer 
notes  held  by  the  decedent.  Dwight  v. 
Newell,  15  III.  333;  Wheeler  w.  Wheeler, 
9  Cow.  (N.  Y.)  34.  Even  where  execu- 
tors, in  collecting  assets,  take  a  note 
payable  to  themselves  as  executors, 
either  one  of  them  can  endorse  and 
transfer  it.  Mackay  v.  St.  Mary's 
Church  (R.  I.),  i  New  Eng.  Rep.  141. 
But  see  contra.  Smith  v.  Whiting,  9 
Mass.  334. 

One  executor  can  release  or  assign  a 
mortgage  held  by  the  testator.  Weir 
V.  Mosher,  19  Wis.  311;  Son  v.  Miner, 
37  Barb.  (N.  Y.)  466;  George  v.  Baker, 
3  Allen  (Mass.)  326;  Cronin  v.  Hazel- 
tine,  3  Allen  (Mass.)  324. 

So  also  where  co-executors  invest  the 
assets  of  their  testator  in  a  mortgage, 
either  one  of  thern  can  satisfy,  sell  or 
assign  it.  D'Invilliers  v.  Abbott,  12 
Phila.  (Pa.)  462;  Bogert  v.  Hertell,  4 
Hill  (N.  Y.)  492;  Stuyvesant  v.  Hall,  2 
Barb.  Ch.  (N.  Y.)  T51;  Douglass  v. 
Saterlee,  11  Johns.  (N.Y.)  16;  Murray 
V.  Blatchford,  i  Wend.  (N.  Y.)  583; 
People  V.  K_yser,  28  N.  Y.  226;  People 
V.  M-iner,  37  Barb.  (N.  Y.)  466.  But 
see  contra,  Beltzhoover  v.  Darragh,  16 
S.  &  R.  (Pa.)"  329 

One  co-executor  can  enter  an  amica- 
ble action  or  submit  to  an  arbitration. 
Schouler  Exrs.  &  Admrs.  (2nd  ed.), 
§  400;  Lank  v.  Kinder,  4  Harr.  (Del.) 
457.  But  see  Mclntire  v.  Morris,  14 
Wend.  (N.  Y.)  go,  where  the  appear- 
ance of  one  co-executor  before  an  arbi- 
trator, and  his  implied  assent  to  the 
award,  were  held  prima  facie  evidence 
against  both. 

As  to  how  far  one  executor  can  bind 
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But  in  Certain  Cases  All  the  Executo'rs  Must  Join — All  Must 
Join  in  the  Sale  of  Real  Estate  Under  a  Power  in  the  Will. — 
Where  executors  are  vested  hy  the  will  with  power  to  sell  real 
estate,  all  who  have  accepted  the  administration  and  are  still 
executors  at  the  time  of  a  conveyance,  must  join  in  it.  In  this 
case  they  become  trustees^^  as  well  as  executors,  and  as  is  the  case 
with  other  trustees,  all  must  join  in  the  conveyance.^ 


his  co-executor,  Ruger,  C.  J.,  says 
(Barry  v.  Lambert,  98  N.  Y.  300,  309): 
•'  It  would  seem  to  follow  as  the  result 
of  the  authorities,  that  the  powers  of 
•executors,  in  the  administration  of  es- 
tates confided  to  them,  are  commen- 
surate with  those  expressly  granled  or 
necessarily  implied  from  the  nature  of 
the  duties  imposed  upon  them,  and 
their  power  to  bind  their  associates  by 
their  acts,  is  limited  only  by  the  nature 
of  the  transactions  they  are  called 
upon  to  pel;-form."  See  also  Bodley  v. 
McKinney,  9  Sm.  &  M.  (Miss.)  339. 

One  of  several  joint  executors  can 
make  an  agreement  to  determine  and 
give  up  a  lease  reserving  rent,  entered 
into  by  his  testator,  for  the  payment  of 
which  rent  the  testator  has  given  his 
bond.  Reber  v.  Gilson,  i  Pa.  St.  54; 
Simpson  v.  Gutteridge,  i  Madd.  616. 

Co-£xecutoTS  Can  Plead  Different  Fleas. 
— See  article  on  Executors  and  Admin- 
istrators, p.  380,  n.  I- 

Where  a  co-executor  is  also  a  legatee, 
his  single  assent  to  his  legacy  will  vest 
the  title  to  the  legacy  in  him.  i  Rol. 
Abr.  618;  Williams  on  Executors,  6 
Amer.  ed.  *94S;  Cole  v.  Miles,  10  Hare 
179. 

As.  all  the  co-executors  constitute  but 
one  person,  each  one  has  a  joint  and 
entire  title  to  the  assets  of  the  estate  at 
common  law;  and  if  he  grants  or  re- 
leases his  interest  to  his  co-executor, 
nothing  passes,  for  each  was  possessed  of 
the  whole  before.  Godolph.  pt.  2,  ch. 
16,  §  I ;  Williams  on  Executors,  6  Amer. 
ed.  *9ii;  Schouler  Exrs.  &  Admrs.  2nd 
ed.,  §  400. 

One  co-executor  can  sell  or  dispose 
of  the  assets  in  behalf  of  all.  Kelsock 
■V.  Nicholson,  Cro.  Eliz.  478;  Murreil 
V.  Cox,  2  Vern.  570;  Schouler  on  Exrs. 
&  Admrs.  (and  ed.),  §  400. 

But  where  an  executor  entered  into  a 
contract  under  the  impression  that  his 
co-executor  would  ratify  it,  but  his  co- 
executor  refused  to  do  so,  a  court  of 
equity  would  not  decree  specific  per- 
formance of  the  contract.  Sneesby  v, 
Thome,  7  De  G.  M.  &  G.  399. 

A  court  of  equity  will  not  enforce 


an  unjust  contract,  nor  will  a  court  of 
equity  enforce  an  unjust  contract  en- 
tered into  by  one  co-executor,  although 
it  was,  perhaps,  one  he  had  a  legal  .right 
to  make.  Schouler  on  Exrs.  &  Admrs. 
(2nd  ed.),  §400;  Lepard  Z'.  Vernon,  2 
Ves.  &  B.  51;  Sneesby  v.  Thorne,  7  De 
G.  M.  &  G.  39. 

Where  a  plaintiff  purchased  stock  of 
the  testator's  estate  from  an  executor, 
the  co-executor  taking  no  part  in  the 
sale,  the  plaintiff  having  reason  to  be- 
lieve that  the  purchase  money  was  to  be 
used  for  the  executor's  benefit,  and  not 
for  the  benefit  of  the  estate,  the  court 
refused  to  compel  a  transfer  of  the  stock. 
Le  Baron  v.  Long  Island  Bank,  53  How. 
Pr.  (N.  Y.)  286. 

On  the  other  hand,  a  court  of  equity 
will  sometimes  help  out  a  contract  made 
by  one  co-executor,  when  there  are  no 
grounds  for  setting  it  aside.  Giddings 
V.  Butler,  47  Tex.  535 ;  Taylor  v.  Adams,' 
2  S.  &  R.  (Pa.)  534;  Nelson  v.  Carring- 
ton,  4  Munf.  (Va.)  332;  Thorp  -v.  Mc- 
Cullum,  6  111.  614. 

1.  Alexander  v.  M'Murry,  8  Watts 
(Pa.)  504. 

2.  Denne  v.  Judge,  11  East  288 j 
Finch,  J.,  in  Croft  v.  Williams,  88  N. 
Y.  384,  390;  Wilder  v.  Ranney,  95  N. 
Y.7;  Fleming  f.  Burnham,  100  N.Y.  i; 
Kling'W.  Hummer,  2  Pa.  Rep.  349;  Was- 
son  V.  King,  2  Dev.  &  Bat.  (Law)  (N. 
Car.)  262;  Johnston  -v.  Thompson,  j 
Call  (Va.)  248;  McRae  xi.  Farrow,  4 
Hen.  &  Mun.  (Ind.)  444;  Hart  ?;.  Rust, 
46  Tex.  556. 

In  Wisconsin  it  is  provided  by  stat- 
ute (Rev.  Stat.  Wis.,  §§2102,  2137),  that 
all  the  executors  must  join  in  a  sale  of 
land  under  a  power  in  a  will.  Crowley 
V.  Hipks  (Wis.),  40  N.  W.  Rep.  151. 

A  court  of  equity  will  not  compel  an 
executor  to  join  his  co-executor  in  a 
contract  for  the  sale  of  real  estate  un- 
der a  power  in  a  will.  Unless  all  the 
executors  voluntarily  agree,  the  sale 
cannot  be  made.  Cr'owlev  v.  Hicks 
(Wis.),  40  N.  W.  Rep.  151.' 

Where  a  power  is  given  co-executors 
to  sell  real  estate  for  the  purpose  of 
converting  it  into  money,  this  is  not 
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such  a  conversion  as  will  enable  one 
executor  to  sell,  as  he  could  do  in  the 
case  of  personalty.  Crowley  v.  Hicks 
(Wis.)  40  N.  W.  Rep.  151;  Wilder  v. 
Ranney,  95  N.  Y.  7. 

At  common  law,  where  a.  power  to 
sell  land  was  given  to  executors  by 
will,  and  one  of  them  refused  the  trust, 
the  remaining  executors  could  not  sell. 
Williams  on  Executors,  6  Amer.  ed. 
*95i;  Co.  Lit.  113  a;  Wilde,  J.,  in 
Tainter  -'.  Clark,  13  Met.  (Mass.)  220; 
Boston  Franklinite  Co.  v.  Condit,  4 
Green  Ch,  (N.  J.)  395;  Hubbard,  J., 
in  Shelton  v.  Homer,  5  Met.  (Mass.) 
462;  Ames,  J.,  in  Chandler  v.  Rider, 
102  Mass.  268. 

Some  cases  hold  that  all  the  executors 
who  accept  the  administration,  or  all 
who  are  appointed  executors  by  the  tes- 
tator, must  join  in  a  conveyance  for  it  to 
be  valid,  even  though  one  of  them  had 
resigned  or  been  discharged  before  that 
tinje  or  has  never  qualified.  In  Shelton, 
V.  Homer,  5  Mete.  (Mass.)  462,  two 
executors  had  a  naked  power  to  convey 
real  estate,  both  qualified  and  one  was 
■discharged.  Held,  the  remaining 
executor  could  not  convey  the  real 
estate;  not,  at  any  rate,  during  Jhe  life 
time  of  the  discharged  executor. 

See  also  Williams  v.  Murray,  3  Vt. 
1S9,  where  the  court, /e?-  Hutchinson, 
C,  says,  p.  197:  "While  the  three  are 
alive,  all  must  join  in  a  conveyance,  to 
render  it  valid.  The  will  makes  no 
provision  for  the  event  that  a  part  re- 
fuse to  accept  the  trust.  The  testator 
has  committed  the  trust  to  the  united 
skill,  judgment  and  fidelity  of  the  three. 
Neither  of  them  can  make  a  title  alone, 
unless  he  has  become  the  only  survivor 
of  the  three." 

See  also  Wooldridge  v.  Watkins,  3 
Bibb  (Ky.)  349;  Halbert  v.  Grant,  4  T. 
B.  Mon.  (Ky.)  580;  Smith  i'.  Moore,  6 
Dana  (Ky.)  417;  Floyd  v.  Johnson,  2 
Litt.  (Ky.)  109;  Bank  of  Port  Gibson  ti. 
Baugh,  9  Sm.  &  M.  (Miss.)  290, 

The  weight  of  authority  at  the  pres- 
ent time,  however,  seems  to  be  that 
under  21  Hen.  VIII,  ch.  4,  only  such  ex- 
ecutors as  qualify  need  join  in  a  convey- 
ance, and  when  one  or  more  of  those 
who  qualify  either  die,  resign  or  are 
discharged,  a  conveyance  by  the  re- 
maining executors  will  be  sufficient. 

Houel  V.  Barnes,  Cro,  Cas.  382; 
Eaton  V.  Smith,  2  Beav.  236;  Forbes  v. 
Peacock,  11  M.  &  W.  63o;,Leggett  v. 
-Hunter,  19  N.  Y.  441;;  In  the  matter 
of  Bull,  45  Barb.  (N.Y.)  334;  Hutch- 
ings  V.   Baldwin,  7  Bosw.  (N.  Y.)  236; 


Zeb)ach  v  Smith,  3  Bin.  (Pa.)  69;  White 
V.  Taylor,  i  Yeates  (Pa.)  422;  Warden 
V.  Richards,  11  Gray  (Mass.)  277; 
Chandler  v.  Rider,  102  Mass.  268; 
Gould  V.  Matheiii04  Mass.  283  (over- 
ruling Shelton  v.,  Homer,  5  Mete. 
(Mass.)  462,  $ufrd)\  Leavens  v  Butler, 
8  Porter  (Ala.)  380;  Johnson  t'.  Bow- 
den,  37  Tex.  621:  Britton  ij.  L?wis,  8. 
Rich.  Eq.  (S.  Car.)  271;  Taylor  v.  Gal- 
loway, I  Ham.  (Ohio)  232;  Codies  v. 
Little,  14  N.  J.  (Law)  373;  Putnam 
Free  School ,  t).  Fisher,  30  Me.  ^23; 
Miller    v.    White,    i    Taylor  (N.  Car.) 

309- 

But  where  a  citizen  of  New  'V  ork 
authorized  his  executors  to  sell  his 
lands  in  Pennsylvania  for  purposes  en- 
tirely unconnected  with  the  office  of 
executor,  it  was  held  that  an  admini- 
strator d.  b.  n.  could  not  execute  the 
trust,  although  the  executors  had  re- 
nounced as  to  the  estate  in  Pennsylva- 
nia.    Ross  V.  Barclay,  18  Pa.  St.  179. 

Where  an  executor  sells  land  under  a 
power  in  the  will,  with  the  consent  or 
approbation  of  his  co-executors,  or  when 
the  co-executors  subsequently  ratify  the 
sale,  this  is  a  sufficient  execution  of  the 
power.  Giddings  %'.  Butler,  47  Tex. 
535;  Taylor  v.  Adams,  2  S.  &  R.  (Pa.) 
534;  Nelson  v.  Carrington,  4  Munf. 
(Va.)  332;  Thorp  v.  McCullum,  i  Gill. 
(111.)  614.    . 

Where  two  executors  were  author- 
ized to  sell  the  testator's  land,  it  was 
held  that  one  could  not  enable  his  co- 
executor  to  sell  by  givinghim  a  power  of 
attorney.  Berger  v.  Duff,  4  Johns.  Ch. 
(N.  Y.)  368. 

Sale  of  Land  by  Executors  Under  a 
Statute. — Where  a  State  statute  pro- 
vides that  an  executor  shall  apply  to 
the  court  for  permission  to  sell  the 
testator's  real  estate  to  pay  his  debts,  if 
there  are  co-executors  it  is  proper  that 
all  should  join.  Hannum  v.  Day,  105 
Mass.  33. 

The  statute  of  Massachusetts  (Gen. 
St.,  ch.  102)  provides  that  when  the 
personal  estate  of  a  deceased  person 
is  insufficient  to  pay  his  debts  with 
charges  of  administration,  his  executor 
or  administrator  may  sell  his  real  estate 
for  that  purpose  upon  obtaining  a 
license  therefor.  Held,  in  the  above 
case,  that  if  there  are  joint  executors 
all  must  join.  See  also  Personette  v. 
Johnson,  40  N.  J.  Eq.  173;  Sanford  v. 
Grainger,  12  Barb.  (N.  Y.)  392;  Gregory 
V.  McPherson,  13  Cal.  562. 

Where  all  have  joined  in  the  petition, 
the  subsequent  refusal  of  one  to  proceed 


II  C.  of  L.— 64*** 
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Where  executors  are  given  powers  to  do  other  things  than  sell 
land,  out  of  the  usual  course  of  their  duty,  all  must  join  as  in  the 
sale  of  land.^ 

One  of  several  co-executors  cannot  confess  a  judgment  against 
the  estate  of  the' decedent.* 

Effect  of  Admissions. — Just  when  and  how  far  an  admission  by 
one  of  several  joint  executors  of  an  indebtedness  against  the  tes- 
tator's estate,  binds  his  co-executors,  is  a  nice  question. 

"The  admission  of  one  of  several  executors  or  administrators, 
will  not  bind  the  others;  at  all  events,  unless  it  is  made  in  the 
character  of  executor."' 


will  not  invalidate  the  actions  of  the 
others.  Osman  v.  Traphagen,  23 
Mich.  7g. 

But  where  two  executors  empowered 
to  sell  land  did  so,  and  took  in  partial 
payment  a  bond  and  mortgage  in  their 
joint  names  as  executors,  it  was  held 
that  either  of  the  executors  could  sell  or 
assign  the  mortgage  and  bond  as  it  was 
personalty.  Bogert  v.  Hertell,  4  Hill 
(N.  Y.)  492. 

1.  Schouler  Exrs.  and  Admrs. 
(2nd  ed.),  §  402.  Thus  in  Bank  of  Port 
Gibson  v.  Baugh,  9  Sm.  &  M.  (Miss.) 
290,  it  was  held  that  all  the  executors 
must  join  in  giving  a  mortgage  to  raise 
money  under  a  power  in  the  will. 

2.  At  one  time  it  was  held ,  that  one 
co-executor  could  confess  a'judgment 
against  the  estate.  Lord  Chief  Jus- 
tice Trely,  in  Dyer  23,  marginal 
notes.  But  the  law  is  now  the  other 
way  and  the  co-executors  must  join  in 
confessing  a  judgment.'  Toller,  Office 
and  Duty  of  Exrs.  and  Admrs.  (3rd  Am. 
ed.)  360;  Williams  on  Executors  (6th 
Am.  ed.),  *958,  note  S  i ;  Hall  v.  Boyd, 
6  Pa.  St.  267;  Heisler  v.  Knipe,  i 
Browne  (Pa.)  319;  Karl  ©.'Black,  ,2 
Pittsb.  (Pa.)  19;  Hammon  v.  Huntley, 
4  Cow.  (N.  Y.)  493;  Forsyth  v.  Gan- 
son,  5  Wend.  (N.  Y.)  558. 

3.  Williams  on  Executors  (6th  Am. 
ed.),  *i894. 

A  testator  sold  land  to  plaintiff  and 
gave  a  covenant  for  quiet  enjoyment 
against  all  claiming  under  him.  The 
defendants,  who  were  testator's  execu- 
tors, entered  the  land  sold  and  evicted 
the  plaintiif.  Plaintiff  brought  suit 
against  the  defendants,  and  in  order  to 
win  was  obliged  to  prove  that  the  de- 
fendants entered  under  lawful  title. 
One  defendant  admitted,  after  entry, 
that  the  two  had  a  lawful  title  through 
the  testator  under  a  deed  prior  to  the' 
one  sued  on.  Held,  The  executors  did 
not  enter  as  executors,  and  the  admis- 


sion of  one  would  not  bind  the  estate. 
Fo?c  V.  Waters,  12  A.  &  E.  43. 

In  Atkins  v.  Tredgold,  2  Barn.  &  Cr. 
23,  the  court  thought  that  an  express 
promise  by  one  co  executor,  in  his  repre- 
sentative character,  would  bind  the  re- 
mainingexecutors  in  their  representative 
characters.  See  also  McCuUock  v. 
Dawes,  9  Dow.  &  Ryl.  40. 

Effect  of  a  Fromise  by  a  Co-executor 
Upon  the  Statute  of  Limitations. — 
But  in  TuUock  v.  Dunn,  Ryan  & 
Moody  416,  it  was  held  that  an  express  ' 
promise  by  one  of  several  co-executors 
does  not  take  the  case  out  of  the  stat- 
ute of  limitations;  and  Parke,  B.,  in 
Scholey  v.  Walton,  x2  M.  &  W.  509, 
approves  of  the  principle  of  TuUock  v. 
Dunn. 

Tullock  v.  Diinn  has  been  followed 
in  some  of  the  United  States  where  it  is 
held  that  one  executor  cannot  revive  a 
debt  barred  by  the  statute  of  limita- 
tions. Pitts  V.  Wooten's  Executors,  24 
Ala.  474;  Caruthers  f .  Mardis,  3  Ala, 
599;  Fritz  V.  Thomas,  i  Whart.  (Pa.) 
66;  Reynolds  v.  Hamilton,  7  Watts- 
(Pa.)  420;  Hall  V.  Boyd,  6  Pa.  St.  267; 
Mc Williams'  Estate,  3  Clark  (Pa.)  321; 
Peck  v.  Botsford,  7  Conn.  172. 

But  see  contra,  Hammon  v.  Hunt- 
ley, 4  Cow.  (N.  Y.)  493,  where  ^YooD- 
woRTH,  J.,  says,  p.  494,  that  an  admis- 
sion by  one  co-executor  "would  un- 
doubtedly be  sufficient  to  take  the  case 
out  of  the  statute  of  limitations."  This 
is,  however,  but  a  dictum,  and  is  ques- 
tioned in  Cayuga  County  Bank  t;.  Ben- 
nett, 5  Hill  tN,  Y.)  236. 

See,  however,  the  fdllowing.  cases, 
where  it  was  held  that  a  promise  by 
one  co-executor  would  bar  the  statute 
of  limitations.  Shreeve  w.  Joyce,  36  N. 
J.  L.  44;  Emerson  -u.  Thfompson,  16 
Mass.  431. 

To  pay  a  debt  barred  by  the  statute 
of  limitations,  the  promise  by  one  exec- 
utor   does   not  make  his   co-executors 
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Some  cases  make  a  third  exception,  and  hold  that  where  co- 
executors  join  in  an  act  in  regard  to  assets  of  the.  estate,  they 
must  join  in  any  further  acts  in  regard  to  the  same  assets.^ 


personally'  liable  eveniwhere  it  bars  the 
statute.  The  judgment  of  the  court  is 
de  bonis  iestatoris,  unless  the  executors 
have  been  guilty  of  waste.  Shreeve  v. 
Joyce,  36  N.  J.  L.  44,  47. 

As  to  the  broad  question  of  the  effect 
of  an  admission  by  one  co-executor,  see 
Hammon  v.  Huntley,  4  Cow.  (N.  Y.) 
493.  This  was  an  action  of  assumpsit 
by  the  vendor  of  land  against  the  three 
executors  of  the  vendee,  for  part  of  the 
purchase  money.  The  plaintiff  offered 
a  letter  written  by  two  of  the  defend- 
ants to  the  plaintiff  since  the  com- 
mencement of  the  suit  acknowledging 
a  balance  of  $240  to  be  due  from  the 
decedent's  estate  to  the  plaintiff.  Held, 
not  admissible.  See  also  Forsj'th  v. 
Ganson,  5  Wend.  (N.  Y.)  558;  and 
Cayuga  Countv  Bank  t).  Bennett,  5  Hill 
(N.  Y.)  36. 

But  in  James  v.  Hackley,  16  Johns. 
,(N.  Y.)  273,  an  admission  by  one  co- 
executor  of  a  debt  due  from  the  deced- 
ent was  held  to  be  prima'  facie  evi- 
dence of  the  debt,  but  this  presumption 
jnight  be  rebutted. 

In  Mclntyre  v.  Morris,  14  Wend. 
(N.  Y.)  90,  98,  the  court  says,  "Where 
the  original  indebtedness  is  proved,  a 
statement  or  admission  of  the  balance, 
by  one  of  several  executors  or  adminis- 
trators, is  competent  evidence  against 
all;  hut  the  others  are  at  liberty  to, 
repel  it  bj'  showing  that  there  was  in 
fact  nothing,  or  not  so  much  due,  or 
that  it  had  been  paid  or  extinguished. 
According  to  this  principle,  the  appear- 
ance of  one  of  the  administrators  be- 
fore the  arbitrators,  and  his  implied 
assent  to  the  award,  were  probably 
competent  prima  facie  evidence  against 
both."  See  also  Walkup  v.  Pratt,  5 
Harr.  &  J.  (Md.)  51. 

Cannot  Create  a  New  Liability. — Nor 
.can  one  co-executor  create  a  fresh  lia- 
bility against  the  estate. 
■  In  Scruggs  v.  Driver,  31  Ala  274,  it 
was  held  that  one  executor  could  not 
create  a  pecuniary  liability  against  his 
testator's  estate,  without  the  consent  of 
his  co-executor  by  a  contract  for  the 
purchase  of  property,  nor  could  the 
admissions  of  one  executor  establish 
such  a  contract.  The  court  say  in 
this  case,  page  287:  "One  executor 
could  not  subject  the  estate  to  a  judg- 
.  ment,  upon    his    promise    to    pay   for 


property  purchased  bj'  him,  without 
the  participation  of  his  co-executor; 
for,  if  he  could,  he  might  fasten  a  per- 
sonal liability  upon  his  co-executor 
without  the  consent  or  knowledge  of 
the  latter.  Upon  this  principle  the  au- 
thorities fully  recognize,  as  a  general 
rule,  the  doctrine  that  one  executor  or 
administrator  cannot  create  a  debt 
against  an  estate  where  none  existed 
before."  See  also  Nation  v.  Toyzer,  i 
Cr.  M.  &  R.  172. 

See  also  McLane  v,  Belvin,  47  Tex. 
493.  In  this  case  a  testator  paid  a 
promissory  note  in  confederate  treasury 
notes,  and  then  died.  After  a  time  the 
payee  repudiated  the  confederate  note 
transaction,  and  two  co-executors 
promised  to  pay^him  again,  against  the 
will  of  the  third  co-executor.  Held, 
the  promise  of  the  two  did  not  bind 
the  estate.  See  also  Bailey  v.  Spofford, 
14  Hun  (N.  Y._)  86. 

1.  Two  administrators  sold  some  of 
the  decedent's  real  estate  and  took  a 
mortgage  on  it  in  partial  payment  of 
the  purchase  money.  One  administra- 
tor entered  satisfaction  of  this  mort- 
gage on  the  record,  trusting  to  other 
security  for  the  money  covered  by  the 
mortgage.  Held,  one  could  not  thus 
bind  the  estate.  Beltzhoover  v.  Dar- 
ragh,  16  S.  &  R.  (Pa.)  329  (But  see  con- 
tra D'Invilliers  v.  Abbott,  12  Phila. 
(Pa.)  462).  See  also  Hertell  v.  Bogert, 
9  Paige  (N.  Y.)  52  (Overruled  in 
Bogert  V.  Hertell,  4  Hill  (N.  Y.)  492. 
See  also  De  Haven  v.  Williams,  So 
Pa.  St.  480,  where  twp  executors  de- 
posited money  of  their  testator  in  a  bank 
to  their  joint  account  as  executors. 
Held,  both  must  join  in  a  receipt  in 
order  to  free  the  Ijank  from  responsi- 
bility. 

In  New  Tork  a  statute  authorizes 
the  surrogate  to  require  money  to  be 
deposited  to  joint  credit.  Chambers  v. 
Cruikshank,  5  Dem.  (N.  Y.)  414. 

In  Smith  f.  Whiting,  9  Mass.  334, 
two  executors  took  a  promissory  note 
as  executors.  Held,  they  both  must 
endorse  it.  See  contra.  Mackay  v. 
St.  Mary's  Chuich  (R._I.),  i  New  Eng. 
Rep.  141.  See  also  Sanders  -0.  Blain 
Administrators,  6  J.J.  Marshall  (Ky.) 
446,  in  which  it  was  held  that  one  ad- 
ministrator could  not  assign  a  note 
made  payable   to  him.self,  as   executor, 
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Cases  are  not  wanting,  however,  which  take  the  opposite  view.* 
IV,  Co-executors  Are  Not  Liable  for  Each  Other.^As  co-executors 
can  act  independently  of  each  other,  and  each  one  is  entitled  to 
exercise  control  over  the  assets  of  the  estate,  it  follows  that  one 
executor  is  not  liable  for  assets  received  by  his  co-executor,  or  for 
the  actions  of  his  co-executor,  so  long  as  they  act  independently 
of  each  other.* 


and    his    co-administratrix.      See    also 
Pearce  v.  Savage  et  al.,  51  Me.  410. 

In  Turner  ?'.  Hardey,  g  M.  &  W.  770, 
two  co-executoi-s,  the  plaintiffs,  leased 
certain  premises,  belonging  to  deced- 
ent's estate,  to  the  defendant,  and 
brought  an  action- for  use  and  occupa- 
tion. The  defendant  pleaded  an  agree- 
ment between  himself  and  the  plain- 
tiffs whereby  one  W  became  tenant  in 
the  place  of  the  defendant.  It  appeared 
'that  this  agreement  was  entered  into 
by  one  of  the  executors  only,  and  it 
was  lield  that  he  could»not  bind  the  es- 
tate in  this  manner. 

1.  Hirtell  v.  Bogert,  9  Paige  (N.  Y.) 
52,  is  expressly  overruled  in  Bogert  v. 
Hirtell,  4  Hill  (N.  Y.)  492,  which s^/o/rfj 
that  an  executor  can  assign  or  sell  a 
mortgage  executed  by  himself  and  co- 
executor  as  executors. 

See  also  D'Invilliers  v.  Abbott,  12 
Phila.  (Pa.)  462;  and  Hyatt  v.  Mc- 
Burney,  iS  S.  Car.  199,  where  it  was 
held  that  one  executor  could  satisfy  a 
mortgage  executed  by  himself  and  his 
co-executor. 

In  Mackayti.  St.  Mary's  Church  (R. 
I.),  I  New  Eng.  Rep.  141,  it  was  held  1 
that  where  executors  in  collecting  the 
assets  take  a  note  payable  to  themselves 
as  executors,  either  one  of  them  can 
endorse  and  transfer  it.  See  also  Tomp- 
kins V.  Tompkins,  18  S.  Car.  i. 

2.  Bacon's  Abridg.,  tit.  Exrs.  & 
Admrs.,  p.  39,  d,  2;  Wentworth  on 
Off.  Exrs.  ,(i4th  ed.),  p.  306;  Williams 
on  Exrs.  (6th-  Am.  ■  ed.)  *  (1820)  ; 
Schouler  Exrs.  &  jVdrars.  (2nd  ed.) 
§402. 

"  They  [co-executors]  are  liable,  per- 
sonally and  indi\idually,  no  further 
than  assets  have  come  into  their  hands, 
or  where  they  have  done  some  act 
which  the  law  considers  as  an  equiva- 
lent to  an  admission  that  the  assets 
were  in  their  hands  and  culpably  and 
negligently  parted  with."  Opinion  of 
the  court  in  Hall  f.  Boyd,  6  Pa.  St. 
267,  270. 

"  When  there  are  two  or  more  execu- 
tors, questions  often  arise  as  to  the  lia- 
bility of  one  for  another's  misappro- 
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priation  of  assets.  There  are  three 
questions  in  such  cases  : 

"  First.  Has  the  executor  whom  it  is 
sought  to  charge  for  the  other's  de- 
fault ever  had  possession  of  the  assets 
in  question  .' 

"Second.  If  he  has  had  possession, 
and  has  delivered  them  over  to  another 
executor,  what  reason  had  he  for  so 
doing .' 

"Third.  If  he  has  not  had  possession, 
did  he  know  of  the  misappropriation  by 
the  other  executor .'"  S.  G.  Croswell 
in  24  Cent.  L.  J.  147. 

Littlehales  i\  Gascoyne,  3  Bro.  C.  C. 
74;  Hargthorpe  v.  Milforth,  Cro.  EHz. 
318;  Williams  r>.  Nixion,  2  Beav.  472; 
Dix  V.  Burford,  19  Beav.  412;  State  v. 
Belin,  5  Har.  (Del.)  400;  Ray  x>.  Dough- 
ty, 4  Black.  (Ind.)  115;  Davis  li'.Walford, 
2  Ind.  88;  Call  v.  Ewing,  i  Black.  (Ind.) 
301 ;  Hall  t<.  Carter,  8  Ga.  388;  Clarke  v. 
Jenkins,  3  Rich.  Eq.  (S.  Car.)  318;  An- 
derson V  Earle,  9  S.  Car.  460;  Douglass 
T>.  Saterlee,  11  John.  (N.  Y.)  16;  Will- 
iams V.  Holden,  4  Wend.  (N.  Y.)  223; 
Mesickt'.  Mesick,  7  Barb.  (N.  Y.)  120; 
White  V.  Bullock,  20  Barb.  (N.  Y.)  91; 
Wood  f.  Brown,  34  N.Y.  337;  Gaultney 
V.  Nolan,  33  Miss.  569;  Fontew.  Horton, 
36  Miss.  350;  Npland  v.  Calvit,  20  Miss. 
273;  Peter  v.  Beverley,  10  Peters  (U.S.), 
532;  Roach  V.  Hubbard,  6  Litt.  (Ky.) 
235;  Moore  i'. Tandy,  3  Bibb  (Ky.),  97; 
Brazier  v.  Clark,  5  Pick.  (Mass.)  104; 
Newcomb  v.  Williams,  9  Met.  (Mass.) 
525;  Ames,  J,  in  Ames  v.  Armstrong, 
106  Mass.  18;  Royall  v.  McKenzie,  25 
Ala.  363;  Lafrobej'.Tiernan,  2  Md.  Ch.. 
474;  Kerr  -v.  Kirkpatrick,  8  Ired  Eq. 
(N.  Car.)  137;  Clarke  v.  Cotton,  2  Dev, 
Eq.  (N.  Car.)  51;  Worth  v.  McAden,  i 
Dfev.  &  Bat.  Eq.  (N.  Car.)  199;  Fenrii- 
more-T'.  Fennimore,  2  GreeU  Ch.  (N. 
J.)  292,  Fisher  i\  Skillman,  18  N.  J. 
Eq.  229;  Sparhawk  v.  Buell,  9  Vt.  41; 
Nettman  ?'.  Schramm,  23  Iowa  521; 
Stell's  Appeal,  10  Pa.  St.  I49. 

An  executor  is  not  personally  liable 
for  a  misrepresentation  made  by  his  co- 
executor  in  selling  the  estate.  8  Cent. 
L.  J.,  p.  86,  article  by  O.  F.  Bump, 
Esq.;  Heath  w.  AUin,  i  A.  K.  Marsh. 
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Co-exeoutors  are  Not     AND  ADMINISTRATORS.  Liable  for  Each  Other. 

Negligence  or  Bad  Faith  Makes  a  Co-executor  Liable. — Where  an 
executor  is  guilty  of  negligence  or  an  act  of  bad  faith,  he  becomes 
liable  for  the  waste  of  his  co-executor.^ 

Just  what  is  and  what  is  not  negligence  on  the  part,  of  one  of 
several  co-executors  is  not  always  easy  to  deterpaine.  In  the  cases 
given  below  one  executor  was  held  to  be  negligent,  and  therefore 
liable  for  the  devastavit  of  his  co-executor.^ 


(Ky.),442.  In  this  case  an  executor  who 
made  a  fraudulent  representation  as  to  a 
slave  which  he  sold,  was  held  liable,  but 
his  co-executor,  who  was  not  a  party  to 
the  fraud,  was  not  answerable. 

Nor  does  the  fact  that  the  executors 
are  trustees,  as  well  as  executors,  make 
any  difference  as  to  their  liability  for 
each  other.  Banks  v.  Wilkes,  3  Sanf. 
Ch.  (N.  Y.)  99;  Kip  -v.  Deniston,  4 
Johns.  (N.  Y.)  23;  Kirby  v.  Turner, 
Hop.  Ch.  (N.  Y.)  309;  DeForest  v.  In- 
surance Co.,  I  Hall  (N.  Y.),  130;  Or- 
miston  z'.  Olcott,  84  N.  Y.  339  (over- 
ruling Bates  V.  Urjderhill,  3  Redf.  (N. 
Y.)  36s). 

"  But'  wherever  either  a  trustee  or 
an  executor,  by  his  own  negligence  or 
laches,  suffers  his  co-trustee  or  co-ex- 
ecutor to  receive  or  waste  the  trust 
funds  or  assets  of  the  testator  when  he 
has  the  means  of  preventing  such  re- 
ceipt and  waste  by  the  exercise  of  rea- 
sonable care  and  diligence,  then,  and 
in  such  case,  such  trustee  or  executor 
will  be  held  personally  responsible  for 
the  loss  occasioned  by  such  receipt  and 
waste  of  his  co-trustee  or  co-executor.'' 
Story's  Equity  Jurisprudence  (13th  ed.), 
vol.  2,  §  1283. 

1.  ^Villiams  on  Exrs.  (6th  Am.  ed.) 
*i820,  note  y\  Schouler  Exrs.  & 
Admrs.  (2nd  ed.),  ^  402;  McDowall  v. 
McDowall,  I  Bailey  Eq.  (S.  Car.)  324; 
Holcombe  v.  Holcombe,  13  N.  J.  Eq. 
413;  Irwin's  Appeal,  35  Pa.  St.  294; 
Weigand's  Appeal,  28  Pa.  St.  471; 
Hengst's  Appeal,  24  Pa.  St.  413;  Blake 
V.  Pegram,  109  Mass.  541,  552. 

"And,  inasmuch  as  each  executor  has 
an  independent  right  to  control  and 
transfer  the  assets,  one  is  bound  not  to 
be  heedless  as  to  his  co-executor's  con- 
duct, but  rather,  as  in  requiring  a  joint 
deposit  or  transfer,  or  joint  investment 
of  funds,  to  impose  a  check  upon  the 
other's  authority.  For,  if  an  executor, 
by  any  act  or  default  on  his  part,  places 
the  estate  and  its  management  in  the 
exclusive  power  of  his  co-executor,  he 
takes  the  perils  of  the  latter's  malad- 
ministration upon  himself,  unless  he  ex- 
ercised what  American   courts  would 


call  ordinary  prudence.''  Schouler 
Exrs.  &  Admrs.  (2nd  ed.),  §  402. 

"  The  question  reverts,  in  short,  to 
the  customary  issue  of  good  faith  and 
pru(^ence,  considering  all  the  circum- 
stances, as  in  the  case  of  a  sole  execu- 
tor or  administrator."  Schouler  Exrs. 
&  Admrs.  (2nd  ed.),  §  402,  n.  5. 

2.  An  executor  who  has  reason  to 
suspect  his  co-executor  of  improper 
management  of  the  estate,  becomes 
liable  for  his  co-executor's  mismanage- 
ment, unless  he  tries  to  prevent  it. 
Smith  V.  Pettigrew,  34  N.  J.  Eq.  216; 
Head  Ti.  Bridges,  67  Ga.  227. 

An  Executor  Who  Doubts  the  Sol- 
vency of  His  Co-executor  Is  Liable  for 
His  Waste  unless  He  Endeavors  to  Pre- 
vent It.— In  Styles  v.  Guy,  i  Mac.  &  G. 
422,  it  was  held  that  where  executors 
had  reason  to  suspect  the  solvency  of 
one  of  their  number,  but  did  not  at- 
tempt to  get  possession  of  the  assets, 
they  would  be  held  liable  for  his  devas- 
tavit, unless  they  could  prove  that  an 
-effort  to  get  the  money  would  have  been 
useless.  An  executor  must  not  allow  a 
part  of  the  estate  to  remain  outstand- 
ing in  an  improper  state  of  investment, 
whether  it  is  in  thei  hands  of  a  co-execu- 
tor or  a  stranger.  See  also  Williams  v. 
Nixon,  2  Beav.  475;  Horton  v.  Brockle- 
hurst,  29  Beav.  510;  Kincade  v.  Conley, 
64  N.  Car.  387;  Carter  v.  Cutting,  5 
Munf  (Va.)  223.  (But  see  contra. 
Croft  V.  Williams,  88  N.  Y.  384,  and 
Wprth  V.  M'Aden,  i  Dev.  &  Bat.  Eq. 
(N.  Car.)  199). 

So  an  executor,  who  allowed  his  co- 
executor  to  retain  funds  of  the  estate 
for  a  long  time  without  seeing  to  their 
proper  investment,  is  responsible  for  the 
loss.    Hays  v.  Hays,  3  Tenn.  Ch.  88. 

An  executor  wlio  is  privy  to  the  mis- 
application of  the  funds  of  the  estate  by- 
his  co-executor,  the  latter  appropriating 
them  as  commissions  before  his  account 
has'  been  settled,  and  who  does  not  re- 
monstrate, is  liable  for  the  sum  appro- 
priated and  interest.  Whitney  v.  Phoe- 
nix,'4Redf  (N.Y.)  180.  See  also  Booth 
V.  Booth,  I  Beav.  125;  Wood  v.  Brown, 
34  N.  Y.  337;  Heath  v.  AUin,  i  A.  K. 
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In  the  following  cases  it  was  held  that  the  executor  was  not 
guilty  of  negligence  so  as  to  be  responsible  for  the  waste  of  his 
co-executor.^ 


Marsh.  (Ky.)  442;  Weigand's  Appeal, 
28  Pa.  471;  Wayman  'v.  Jones,  4  Md. 
Ch.  500. 

One  executor  allowed  his  co-executor 
to  act  as  receiver  without  supervising 
hira  with  due  care.  Held  he  was  re- 
sponsible for  his  co-executor's  admin- 
istration. Cressman's  Estate,  2  Phila. 
(Pa.)  76;  Hess's  Estate,  2  Phila.  (Pa.) 

243- 

Where  one  executor  sold  land  to  his 
co-executor  without  taking  security  for 
it,  he  was  /;e/rf  guilty  of  such  negligence 
as  to  make  him  liable  to  the  heirs. 
Sobringrer  v.  Mechling,  3  Am.  L.  J. 
(Pa.)  256.  See  also  Gilbert's  Appeal, 
78  Pa.  St.  366. 

Nor  can  one  executor  permit  his  co- 
executor  to  use  the  funds  of  the  estate 
in  his  private  business..  Rrown's  Estate, 
II  Phila.  (Pa.)  127;  Power's  Estate,  39 
Leg.  Int  (Pa.)  129. 

Mu^t  Exercise  Personal  Supervision. 
In  certain  cases  a  co-executor  must  in- 
form himself  by  personal  observation 
that  his  co-executor  is  not  wasting  the 
estate  and  must  not  trust  tD  the  word  of 
someone  else.  In  Mendes  xi.  Guedella, 
2  John.  &  Hem.  259,  two  executors 
with  powers  of  trustees  committed  a 
box  containing  securities  payable  to 
bearer  to  a  third  executor  for  conversion. 
The  two  executors  took  the  word  of  the 
solicitor  of  the  trust  that  he  had  seen 
the  box  returned  to  the  bankers.  Held, 
they  were  responsible  for  securities  ap- 
propriated by  the  third  executor  be- 
cause they  did  not  examine  the  box  for 
themselves  on  its  return.  See  also 
Underwood  v.  Stevens,  i  Mer.  712; 
Hewett  V.  Foster,  6  Beav.  259;  Broad- 
hurst  V.  Balguy,  i  Y.  &  Coll.  16.  gee 
also  Shipbrook  v.  Hinchinbrook,  11 
Ves.  252;  Clark  t;.  Clark,  8  Paige  (N. 
Y.)  153. 

Two  executors  sold  testator's  land, 
under  a  power  in  his  will,  took  in  part 
payment  of  the  purchase  money  a 
covenant  from  the  purchaser.  It  was 
stipulated  in  the  covenant  that  debts 
due  to  the  purchaser  by  either  of  the 
executors  should  be  set  off  against  the 
purchase  money.  One  of  the  executors 
became  indebted  to  the  purchaser  to 
the  extent  of  the  money  covered  by  the 
covenant,  and  surrendered  the  covenant 
to  the  purchaser  in  the  presence  of  the 
co-executor.     At  the  trial  the  first  ex- 


ecutor .  was  supposed   to   be  insolvent,  . 
Held,  the  co-executor  was  liable.    Hau- 
ser     -z).    Lehman,    2   Ired.   Eq.  (N.  C.) 
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In  McCormick  v.  Wright,  79  Va. 
524,  there  were  two  executors,  A  &  B. 
A  allowed  his  co-executor  to  applj'  the 
assets  of  the  estate  in  full  payment  of 
his  own  (B's)  debts,  instead  of  fro  rata 
with  the  other  creditors.  Held,  A  was  ' 
liable  as  principal  debtor. 

Where  executors  keep  their  accounts 
so  loosely  that  it  is  impossible  to  decide 
in  whose  hands  the  assets  actually  are, 
this  is  such  negligence  that  both  will  be 
responsible  for  the  whole  sum.  Brotten 
V.  Bateman,  2  Dev.  Eq.  (N.  Car.)  115. 

In  Gilbert's  Appeal,  78  Pa.  266,  A 
and  B  were  partners.  A  died  and  B,  C, 
&   D    became   his    administrators.     C 

6  D  sold  A's  interest  in  the  firm  to  B 
at  less  than  it  was  worth.  Held,  the 
sale  was  voidable  at  the  election  of  any 
party  in  interest,  and  all  the  admin- 
istrators were  chargeable  with  the 
actual  value. 

Where  co-executors  unite  in  the  mis- 
application of  the  assets,  each  is  liable 
for  the  whole.  Hargthorpe  v.  Milforth, 
Cro.  Eliz.  318;  Sutherland  -v.  Brush,  7 
Johns.  Ch.  (N.  Y.)  17;  Worth  v. 
M'Aden,  i  Dev.  &  Bat.  (N.  C.)  199. 

In    Williams    v.  Mower   (S.   Car.), 

7  S.  E.  Rep.  505,  executors,  through 
improper  motives,  omitted  to  in- 
clude in  their  inventory  certain  money 
belonging  to  the  estate  of  their  testator. 
Held,  that  one  would  not  be  allowed  to 
prove  that  his  co-executor  received  and 
retained  the  money  for  the  purpose  of 
charging  his  administrator  with  it. 

Where,  however,  one  executor  takes 
the  assets  of  the  estate  and  gives  a  note 
to  his  co-executor  for  the  assets  he  has 
received,  the  courts  hold  the  contract 
valid  and  will  allow  the  co-executor  to 
bring  a  suit  on  the  note.  Berry  v.  Tart, 
I  Hill  (S.  Car.)  4.  See  also  Faulkner 
V.  Faulkner,  73  Mo.  327. 

1.  An  Executrix  and  Two  Executors. — 
The  executors  managed  the  estate  with- 
out consulting  the  executrix,  and  she 
never  had  possession  of  any  of  the 
assets.  Held,  she  was  not  responsible 
for  losses  to  the  estate  caused  by  acts  of 
the  executors  done  without  her  acquies- 
cence or  consent,  express  or  implied; 
but  that  she  was  liable  for  the  result  of 
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any  improper  action  of  her  co-execu- 
tors to  which  she  consented,  or  which 
she  could  have  prevented.  Lacej  v. 
Davis,  s  Redf.  (N.  Y.)  301. 

A  testator  by  his  will  directed  that 
his  widow  "shall  remain  in  the  full 
possession  and  enjoyment  of  all  his 
estate,  real  and  personal."  His  widow 
was  an  executrix.  Held,  her  co-ex- 
ecutors were  not  responsible  for  her 
unjust  or  improvident  conduct.  Van- 
pelt  V.  Veghte,  14  N.  J.  L.  207. 

In  Croft  V.  Williams,  8S  N.  Y.  3S4, 
C  &  W,  executors,  sold  real  estate  un- 
der a  power  in  the  will.  W  received 
the  purchase  money,  C  being  present, 
and  wasted  it.  C  had  reason  to  believe 
that  W  was  insolvent.  Held,  that  in 
the  absence  of  any  acts  of  negligence 
on  C's ,  part  contributing  to  the  loss,  he 
was  not  responsible  for  W's  devastavit. 
The  court  through  Finch,  J.,  said: 
"  One  (executor)  therefore,  may  sit  pas- 
sive and  see  the  other  receive  funds  of 
the  estate  and  making  no  objection  be 
deemed  to  assent,  but  that  does  not 
make  him  responsible  for  what  has  been 
received.  He  must  in  some  manner 
know  and  assent  to  the  misapplication, 
he  must  be  a  consenting  party  to  the 
waste,  or  neglect  some  duty  consequent 
upon  his  knowledge  of  a  misapplication 
intended  or  in  progress.  Williams  v. 
Nixon,  2  Beav.  472.  A  wrong  done  or 
a  duty  omitted  must  lie  at  the  foun- 
dation of  this  liability."  See  also  Lang- 
ford  V,  Gascoyne,  11  Ves.  333,  and  Ray 
w.  Doughty,  4  Black.  (Ind.)  115.  But 
see  contra,  Styles  v.  Guy,  Mac.  &  Gor. 
422. 

In  Williams  v.  Nixon,  2  Beav.  472, 
two  executors  were  directed  by  the  will 
to  invest  and  accumulate  the  income  of 
the  estate.  One  executor  received  the 
dividends  on  the  stock  for  several 
years  and  misapplied  them.  It  did  not 
appear  that  his  co-executor  had  any 
knowledge  of  the  misapplication.  Held, 
he  was  not  liable  for  it. 

An  executor  did  not  examine  the  bank 
Account  of  his  co-executor  in  good 
financial  standing  for  two  years.  Held, 
he  was  not  negligent.  Irwin's  Appeal, 
35,  Pa.  St.  294.  See  also  Evangelical 
Association's  Appeal,  35  Pa.  St.  316. 

A  sale  of  property  was  made  under 
order  of  court,  and  one  co-executor 
bought  it,  but  did  not' pay  for  it.  Held, 
the  other  executor  was  not  responsible 
for  the  price.  Senior  v.  Winn,  4  Des- 
saus.  (S.  Car.)  65. 

Two  executors  sent  cotton  belonging 
to  the  estate  of  their  testator  to  Liver- 


pool to  be  sold.  One  executor  drew 
for  the  proceeds  and  misappropriated 
them.  Held,  the  other  one  was  not  re- 
sponsible. Tompkins  v.  Tompkins,  18 
S.  Car.  I. 

In  Nation  v.  Tozer  et  ah,  1  Cr.  M. 
&  R.  172,  one  of  two  executors  of  a 
deceased  tenant  for  a  term  of  j'ears  en- 
tered upon  the  leasehold.  Held,  the 
co-executor  was  not  liable  for  the  rent. 

In  English  v.  Newell,  42  N.  J.  Eq. 
76  (affirmed  in  English  v.  Hendrickson 
(N.  J.),  14  Atl.  Rep.  811,  a  co-executor 
qualified,  but  gave  the  beneficiaries  to 
understand  that  he  would  not  act  as 
such.  All  parties  trusted  the  solvency 
and  probity  of  another  co-executor, 
who  received  the  assets  and  took  charge 
of  the  estate.  Held,  the  first  co-execu- 
tor was  not  personally  liable. 

An  executor  is  not  liable  for  a  loan 
made  to  his  co-executor  without  his 
own  assent  or  request,  although  the 
money  was  for  the  benefit  of  the  estate. 
Bryan  v.  Stewart,  83  N.  Y.  270. 

Responsibility  for  tlie  Proceeds  of  a 
Joint  Sale.-'-The  question  often  arises 
whether,  when  the  executors  join  in  a 
sale  of  the  assets,  and  one  receives  the 
proceeds  and  wastes  them,  his  co-execu- 
tor will  be  liable  for  the  waste.  The 
cases  are  not  unanimous  on  this  point. 

In  Williams  v.  Nixon,  2  Beav.  472, 
the  executors  joined  in  the  sale  of  cer- 
tain stock  or  bonds,  for  the  purpose,  as 
was  claimed,  of  raising  money  to  be 
used  in  administering  the  estate.  One 
executor  received  the  proceeds  and  be- 
came bankrupt.  Held,  his  co-executor 
was  liable  for  the  proceeds  of  the  sale. 

In  Matthews  -u.  Matthews,  1  McMul. 
Eq.  (S.  Car.)  410,  W  and  M  were  ex- 
ecutor and  executrix.  W  alone  proved 
the  will  and  acted  in  execution  of  it. 
A  bill  was  filed  in  equity  signed  by  M 
for  the  sale  of  testator's  real  estate, 
but  W  took  all  the  money.  It  was  not 
necessary  to  sell  this  real  estate  in  order 
to  pay  the  debts  of  th,e  testator.  Held, 
M  was  liable,  though  she  thought  she 
was  acting  merely  fro  forma,  for  she 
did  not  follow  the  decree  of  the  court 
directing  that  the  proceeds  of  the  sale 
should  be  reinvested  by  the  executor 
and  executrix  and  the  investment  re- 
ported to  the  court.  This  case  seems 
to  be  an  example  of  the  exception 
rather  than  of  the  rule  in  South  Caro- 
lina. See  Atcheson  v.  Robertson,  3 
Rich.  Eq.  (S.  Car.)  132. 

See  also  Ochiltree  v.  Wright,  i  Dev. 
&  Bat.  (N.  Car.)  336;  Hauser  «.  Leh- 
man, 2  Ired.  Eq.  (N.  Car.)  594;   Dead- 
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Must  Follow  the  Directions  in  the  Will. — Where  executors  are 
given  directions  for  the  management  of  the  testator's  assets  by 
his  will,  a  higher  degree  of  care  is  required  of  them  than  is  other- 
wise the  case.  Each  one  must  see  that  the  directions  in  the  will 
are  carried  out,  and  will  be  responsible  if  they  are  not.* 

A  n  Executor  Must  Not  Enable  His  Co-executor  to  Obtain  Posses- 
sion of  the  Assets. — Where  an  executor  does  any  act  which  en- 
ables his  co-executor  to  obtain  possession  of  any  part  of  the  de- 
cedent's estate,  he  becomes  liable  for  the  waste  of  the  latter. 
He  is  guilty  of  negligence,  just  as  he  would  be  if  he  enabled 
a  stranger  to  get  possession  of  the  estate.* 


rick  V.  Cantrell,  ro  Yerg.  (Tenn.) 
263;  Johnson  v.  Johnson,  2  Hill  Ch. 
(S.  Car.)  277,  where  it  is  held  that 
where  executors  join  in  a  sale  under  a 
power  in  a  will,  all  will  be  responsible 
for  the  proceeds,  and  not  alone  he  who 
received  it.  See  also  to  the  same  eifect 
Roberts  v.  Thomas,  32  Ga.  31. 

But  in  Croft  v.  Williams,  88  N.  Y. 
384,  the  executors  joined  in  the  sale  of 
land  and  one  received  the  proceeds  and 
wasted  them.  His  co-executor  was 
not  held  liable  for  them.  In  this  last 
case  the  land  was  sold  under  a  power 
in  the  will  which  made  it  necessary  for 
the  executors  to  join  in  the  sale,  and 
this  probably  distinguishes  the  case 
from  Williams  v.  Nixon,  supra,  where 
apparently  the  executors  need  not  have 
joined.  See  Opinion  of  the  court  by 
Finch,  J.,  pp.  390,  391. 

See  also  Kip  v.  Deniston,  4  Johns. 
(N.  Y.)  25;  Morrell  v.  Morrell,  5 
Johns.  Ch.  (N.  Y.)  283;  Paulding  v. 
Sharkey,  88  N.  Y.  432;  Atcheson  v. 
Robertson,  3  Rich.  Eq.  (S.  Car.)  132; 
Terrell  v.  Matthews,  i  Mac.  &  G.  433, 
note.  See,  however,  Wms.  Exrs.  (6th 
Am.  ed.),  *i833,  n.  u.;  and  the  cases 
cited  after  Williams  v.  Nixon,  supra, 
which  make  no  such  distinction. 

1.  "We  regret  the  loss  that  falls  upon 
the  surviving  executor,  as  we  are  satis- 
fied that  there  was  no  intentional  neg- 
lect of  duty  on  his  part.  There  is  but 
one  safe  course  for  executors  to  pursue, 
and  that  is  to  implicitly  follow  the  di- 
rections contained  in  the  will  under 
which  they  are  appointed."  Opinion 
of  the  court  in  Weigand's  Appeal,  28 
Pa.  St.  471,  474.  See  also  Cressman's 
Estate,  2  Phila.  (Pa.)  76;  and  Weldy's 
Appeal,  162  Pa.  St.  454. 

In  Deadrick  v.  Cantrell,  10  Yerg. 
(Tenn.)  263,  the  court  held  that  where 
the  trust  is  director^-,  and  the  fund  is 
not  vested  or  is  vested  in  a  different 
manner  from  that  pointed  out,  it  is  an 


abuse  of  the  trust  for  which  all  will  be 
liable,  though  but  one  received  the 
money,  "because  both  are  bound  to 
attend  to  the  directions  of  the  trust,  and  ' 
must  be  careful  to  execute  it  faithfully', 
according  to  its  terms  and  the  intention 
of  the  person  by  whom  it  was  created." 

See  also  Booth  v.  Booth,  i  Beav.  125, 
and  Wilmerding  v.  McKesson,  103  N. 
Y.  329.  In  this  case,  a  testator,  W, 
created  a  trust  for  the  benefit  of  the 
plaintiff,  the  fund  for  which  he  directed 
to  be  separately  invested.  W's  execu- 
tor's were  G,  a  member  of  W's  firm, 
and  the  defendant  M.cK.  G  put  the 
money  of  the  estate  into  the  firm  and 
no  part  of  the  estate  was  set  apart  for 
the  plaintift's  share.  McK  knew  how 
G  used  the  money.  G's  firm  failed  and 
McK  was  held  responsible  for  the 
funds  lost.  Even  if  he  did  not  know 
that  the  funds  were  in  the  firm's  hands, 
he  could  have  found  out  about  it  by  en- 
quiry, and  he  was  bound  to  enquire. 
But  G  hypothecated  securities  belong- 
ing to  the  estate  without  McK's  knowl- 
edge. Held,  McK  was  not  liable  for 
this  loss;  as  his  failure  to  make  a  sepa- 
ration of  the  securities  as  contem- 
plated by  the  will  had  nothing  to  do 
with  the  loss. 

See  also  Wise  v.  Murphy,  5  Redf. 
(N.  Y.)  365;  Cocks  V.  Barlow,  5  Redf. 
(N.  Y.)  406;  Egbert  w.  Butter,  21  Beav. 
560;  Lincoln  v.  Wright,  4  Beav.  427; 
Burrows  v.  Walls,  5  De  G.  M.  &  G.  233. 

Where  from  the  circumstances  of 
the  case  a  co-executor  cannot  follow 
the  directions  of  the  will,  he  must 
apply  to  the  proper  court  for  instruc- 
tions, in  order  to  free  himself  from 
liability  on  account  of  not  having  fol- 
lowed the  will.  Holcombe  v.  Hol- 
combe,  13  N.J.  Eq.  313. 

But  see  Williams  v.  Nixon,  2  Beav. 
472,  which  seems  to  be  scarcely  in 
keeping  with  these  cases. 

2.  Williams  on  Executors  (6th  Am. 
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An  executor  who  receives  assets  of  the  estate  and  hands  them 
to  his  co-executor  instead  of  applying  them  to  the  settlement  of 
the  estate,  is  guilty  of  such  negligence  as  to  make  him  liable  if  his 
co-executor  wastes  the  assets.* 


ed.)  *;83i;  Story,  Equity  Jurispru. 
(13th  ed.),  vol.  2,  §  1284;  Toller,  Law 
of  Executors  (3rd  Am.  ed.),  p.  4S4. 

"If  one  executor  does  any  act  which 
enables  his  co-executor  to  obtain  pos- 
session of  the  money  belonging  to  the 
testator's  estate,  which,  but  for  that  act; 
he  could  not  have  obtained  possession 
of,  and  this  money  is  afterwards  mis- 
applied, the  executor  who  thus  enables 
his  coexecutor  to  obtain  possession  of 
the  money  is  liable  to  make  good  the 
loss.  Opinion  of  Romilly,  M.  R.,  in 
Candler  v.  Tillett,  22  Beav.  257. 

See  also  opinion  of  the  court  \>y 
Chancellor  Kent  in  Monell  v. 
Monell,  5  Johns.  Ch.  (N.  Y.)  283,' 
296,  and  Huston,  J.'s,  opinion  in  Ster- 
rett's  Appeal,  2  Pa.  Rep.  419,  422; 
opinion  of  the  court  by  O'Neal,  J.,  in 
Johnson  v.  Johnson,  2  Hill  Ch.  (S. 
Car.)  277,  293;  Mr.  Cox's  note  to 
Churchill  v.  Hobson,  i  P.  Wms.  241 ; 
Sadler  v.  Hobbs,  2  Bro.  C.  C.  114; 
Toplis  -v.  Hurrell,  19  Beav.  423;  Cand- 
ler V.  Tillett,  22  Beav.  263;  Cowell  v. 
Gatcombe,  27  Beav.  56S;  Ingle  v. 
Partridge,  32  Beav.  661;  Hewett  v. 
Foster,  6  Beav.  259;  Bone  v.  Cooke,  i 
McClel.  16S;  Stewart  -v.  Conner,  9 
Ala.  803;  Wayman  v.  Jones,  4  Md. 
Ch.  500;  Schenck  v.  Schenck,  i  C.  E. 
Green   (N.J.)  174. 

In  Lees  v.  Sanderson,  4  Sim.  28, 
there  were  several  executors,  and  they 
appointed  one  of  their  number  acting 
administrator,  who  became  insolvent. 
Held,  the  others  were  liable  for  what 
the  acting  executor  had  received.  See 
also  Hanbviry  v.  Kirkland,  3  Sim. 
265;  Broadhurst  v.  Balguy,  i  Y.  & 
Coll.  16;  Trutch  V.  Lamprell,  20  Beav. 
116;  Harrison  v.  Graham,  i  P.  Wms. 
241;  note  y  to  6th  ed.;  James  v. 
Frearson,  t  "Y.  &  Coll.  370.  See  also 
Johnson  v.  Johnson,  2  Hill's  Ch.  (S. 
Car.)  277;  Knox  v.  Pickett,  4  Dessaus. 
(S.  Car.)  199;  Clarke  v.  Jenkins,  3 
Rich.  Eq.  (S.  Car.)  318;  Head  v. 
Bridges,  67  Gal  227;  Cameron  v. 
Justices,  I  Ga.  36;  Hall  v.  Carter,  8 
Ga.  388;  Kerr  v.  Waters,  19  Ga.  136; 
Sutherland  v.  Brush,  7  Johns.  Ch.  (N. 
Y.)  17;  Banks  v.  Wilkes,  3  Sandf.  Ch. 
(N.  Y.)  99;  Douglass  v.  Saterlee,  11 
Johns.  (N.  Y.)  16;  Clark  v.  Clark.  8 
Paige  (N.Y.)  152. 


But  this  rule  is  not  always  strictly 
enforced. 

In  Paulding  t).  Sharkey,  88  N.  Y.  432; 
G,  M  and  S,  three  executors,  took  a 
check  payable  to  M  in  payment  for 
some  real  estate.  M  endorsed  it  to  G, 
and  gave  it  to  him  in  good  faith.  G 
obtained  the  money  and  died.  Held, 
S  and  M  were  not  responsible  for  it. 
See  also  Kip  v.  Deniston,  4  Johns.  (N. 
Y.)  23;  Monell  v.  Monell,  5  Johns. 
Ch.  (N.  Y.)  283;  Croft  v.  Williams,  88 
N.  Y.  384;  Tichenor  v.  Tichenor,  43 
N".  J.  Eq.  163. 

In  Candler  v.  Tillett,  22  Beav.  257, 
one  executor  kept  a  box  containing 
securities  of  the  estate,  and  the  other 
one  kept  the  key  of  the  box.  The  one 
who  had  the  key  took  out  a  certain  se- 
curity and  gave  it  to  the  other  one,  who 
received  money  for  it  which  he  misap- 
plied. Held,  the  one  who  had  the  key 
was  not  responsible  for  this  misapplica- 
tion, for  it  appeared  that  the  one  who 
had  the  box  had  another  key,  and 
could  and  probably  did  open  the  box. 
See  also  Atcheson  v.  Robertson,  3 
Rich.  Eq.  (S.  Car.)  132;  Hovey  v. 
Blakeman,  4  Yes.  596.  In  this  last  case 
it  is  said  that  where  a  testator  during 
his  life  time  sends  a  bill  of  exchange  to 
two  persons  with  directions  for  its  in- 
vestment, and  subsequently'  appoints 
the  same  two  persons  his  executors, 
and  one  executor  endorsed  the  bill 
merely  to  enable  the  other  one  to  ob- 
tain the  money  on  it,  the  executor  who 
endorses  the  bill  but  does  not  obtain  the 
money  on  it  will  not  be  responsible  for 
his  co-executor's  waste. 

1.  "One"  executor  having  received 
funds  cannot  exonerate  himself,  and 
shift  the  trust  to  his,  co-executor,  by 
paying  over  to  him  the  funds  received." 
McLean,  J.,  in  Edmonds  v.  Crenshaw, 
14  Pet.  (U.  S.)  166,  169. 

Langford  v.  Gascoyne,  11  Ves.  333. 
In  this  case  there  were  three  executors, 
A,  B  and  C,  and  the  widow  of  the 
testator  gave  the  assets,  a  bag  of  gold, 
to  A,  who  counted  it  and  gave  it  to  B, 
C  being  present  all  the  time.  B  wasted 
the  assets  and  A  was  held  liable  for  the 
devasta'vit,  but  not  C.  See  also 
Townsend  v.  Barber,  Dick.  356;  Mc- 
Pherson  v.  McPherson,  i  Macq.  H.  of 
L.  243;  Edmonds  v.  Crenshaw,  14  Pet. 


1027 


Co-executors  are  Not 


JOINT  EXECUTORS         Liable  for  Each  Other. 


Cases  in  Which  an  Executor  Can  Give  Assets  to  a  Co-executor. — 
Sometimes,  however,  the  facts  of  a  particular  case  justify  an  ex- 
ecutor in  giving  assets  of  the  estate  to  his  co-executor.  If  an 
executor  acts  with  proper  diligence  and  in  good  faith,  he  is  not 
liable  for  the  insolvency  or  misconduct  of  such  agents  as  it  was 
necessary  for  him  to  employ  in  the  administration  of  the  estate.^ 
So  where  an  executor  would  be  justified  in  handing  the  assets  to 
a  stranger  as  his  agent,  for  the  payment  of  debts  of  the  estate,  in- 
vestment, etc.,  it  seems  he  will  be  justified  in  handing  them  over 
to  his  co-executor  for  the  same  purposes.* 


(U.  S.)  i66;  Fairfax's  Executors  v. 
Fairfax,  5  Cranch  (U.  S.)  19;  Croft  v. 
Williams,  88  N.  Y.  384;  Adair  v. 
Brummer,  74  K.  Y.  539,  566;  Clark  v. 
Clark,  8  Paige  (N.  Y.)  152;  Knight  v. 
Haynie,  74  Ala.  542;  Sparhawk  v.  Buell, 
9  Vt.  41;  Worth  -v.  Maden,  i  Dev.  & 
Bat.  Eq.  (N.  C.)  199. 

Where  an  executor  turns  over  part  of 
the  assets  to  his  co-executor,  he  is  not 
entitled  to  credit  for  the  amount  so  de- 
livered on  accounting,  unless  he  can 
show  that  in  some  vray  it  has  been 
charged  against  himself.  Matter  of 
Estate  of  Deyo   (N.  Y.)  3  Cent.   Rep. 

657- 

In  the  case  of  Wyckoff  v.  Van 
Siclen,  3  Demarest  (N.  Y.)  75,  the 
court  held  that  even  where  one  execu- 
tor handed  over  assets  of  the  estate  to 
his  co-executor  to  pay  the  debts  of  the 
testator,  he  was  liable  for  his  co-ex- 
ecutor's waste.  But  good  faith  would 
relieve  him  from  the  payment  of  inter- 
est. See  also  Dixon  v.  Storm,  5  Redf. 
(N.  Y.)   419;  Underwood  v.   Stevens, 

1  Mer.  712;  Chambers  v.  Minclin,  7 
Ves.  193;  Shipbrook  v.  Hinchinbrook, 
II  Ves.    252;    Brice  v.  Stokes,  11  Ves. 

319- 

But  an  executor  will  not  be  respon- 
sible for  assets  handed  over  to  his  co- 
executor  so  far  as  they  have  been  ap- 
plied properly.  Shipbrook  v.  Hinchin- 
brook, II  Ves.  252;   Williams  t>.  Nixon, 

2  Beav.  472;  Underwood  v.  Stevens,  i 
Mer.  712. 

Where  executors  unite  in  selecting  an 
agent  they  become  jointly  liable  for  his 
misconduct.  Brown's  accounting,  16 
Abb.  Pr.  (U.  S.)  (N.  Y.)  457;  Earle  v. 
Earle,  93  N.  Y.  104;  Cowell  v.  Gat- 
combe,  27  Beav.  568.  But  in  Champ- 
neys  v.  Broune,  i  Barnes'  Notes  Cases 
440,  an  agent  appointed  to  collect 
money,  paid  part  of  it  to  one  executor 
and  part  of  it  tb  another.  Held,  each 
one  was  responsible  only  for  what  he 
received. 


So  where  executors '  appoint  one  of 
their  number  acting  executor,  they  be- 
come liable  for  him.  Lees  v.  Sander- 
son, 4  Sim.  28. 

But,  where  two  wei'e  appointed  ex- 
ecutors, and  one  proved  and  the  other 
did  not,  and  the  one  who  did  not  prove 
assisted  the  other  in  collecting  the 
debts  of  the  estate,  it  was  held  that  the 
ope  who  had  not  proved  did  not  act  as 
executor,  and  that  he  could  not  be  de- 
creed to  account  as  such.  Orr  v.  New- 
ton, 2  Cox  Ch.  274. 

So  where  one  appointed  executor  dis- 
claims and  renounces  and  then  acts  as  , 
agent  for  a  co-executor,  he  cannot  be 
forced  to  account.  See-  also  Stacy  v. 
Elph,  I  My.  &  K.  195.  So  an  executor 
who  proved  but  never  acted  cannot  be 
charged  for  his  co-executor's  insol- 
vency. 

Nor  can  co-executors,  when  they  are 
given  power  by  the  will  to  loan  money, 
loan  it  to  one  of  their  number.  Will- 
iams on  Executors  (6th  Am.  ed.),*i8io; 
Gleadow  v.  Atkin,  2  Cr.  &  Tew.  548; 
Stickney  v.  Sewell,  i  My.  &  Cr.  8. 

1.  Williams  on  Executors  (6th  Am. 
ed.),  *i820,  note  u'. 

2.  Thus  in  Churchill  v.  Hobson,  i  P. 
Wms.  241,  an  executor,  A,  gave  assets 
to  his  co-executor,  B,  a  banker  with 
whom  the  testator,  during  his  lifetime, 
had  kept  his  money.  Held,  A  was  not 
liable  for  the  assets  handed  to  B  on  B's 
insolvency.  See  also  Chambers  v. 
Minchin,  7  Ves.  198;  Home  v.  Pringle, 
8  CI.  &  Fin.  264;  Daly's  Estate,  i  Tuck. 
(N.  Y.)  95. 

In  Bacon  v.  Bacon,  5  Ves.  331,  there 
were  two  executors;  one  near  the  tes- 
tator's residence,  in  Suffolk,  and  the 
other  in  London.  The  latter  had  the 
assets  and  paid  part  of  them  over  to  the 
executor  in  Suffolk  to  pay  the  local 
debts,  for  the  purpose  of  saving  money 
for  the  estate.  The  executor  in  Suffolk 
wasted  the  assets.  Held,  that  the  ex- 
ecutor in  London  was  not  liable  for  his 
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Cannot  Arrange  to  Divide  the  Administration. — Co-executors 
cannot  make  an  arrangement  between  themselves  to  divide  the 
administration  of  the  estate,  each  one  being  responsible  only  for 
what  he  receives.*  A  court  of  equity  will  not  enforce  specific  per- 
formance of  such  a  contract.^  And  if  the  executors  administer 
the  estate  in  pursijance  of  such  an  agreement,  both  will  be  re- 
sponsible for  all  the  assets.* 

Effect  of  Joint  Receipts  and  Accounts. — Where  executors  join  in 
signing  a  receipt,  or  filing  a  joint  account,  it  is  prima  facie  evi- 
dence that  the  assets  were  under  the  control  of  both,  and  there- 
fore, when  one  wastes  them  the  other  will  be  liable  for  the  waste. 
Co-executors  need  not  join  in  signing  a  receipt,  and  therefore  if 
they  do  join,  the  presumption  is  that  both  actually  received 
the  money,  but  this  presumption  may  be  rebutted.'* 


co-executor's  waste  anj  more  than  he 
would  have  been  for  the  waste  of  an 
agent  employed  for  the  same  purpose. 
See  also  Joy  v.  Campbell,  i  Sch.  &  Lef 
341 ;  Castle  v.  Warland,  32  Beav.  660. 
But  in  Moses  v.  Levi,  3  Y.  &  Col.  359, 
where  the  facts  were  in  many  respects 
very  similar  to  those  in  Bacon  v.  Bacon. 
The  court  held  both  executors  liable. 

In  Davis  v.  Spurling,  i  Rus.  &  M. 
64,  one  of  two  executors,  A,  had  power 
under  the  will  to  sell  the  estate,  and  em- 
ployed his  co-executor,  B,  to  do  so  for 
him.  B  sold  the  estate  and  gave  the 
proceeds  to  A,  who  wasted  them.  Held, 
B,  was  not  responsible  for  A's  waste,  for 
he  acted  merely  as  an  agent.  Had  he, 
however,  himself  had  the  power  to  sell, 
and  then  handed  over  the  money  to  his 
co-executor,  he  would  have  been  re- 
sponsible for  his  co-executor's  waste. 

1.  Viner's  Abridg.,  tit.  Exrs.,   p.  362, 
25;  Gill  t;.  Attorney  General,  Hardres 

314- 

2.  Wilson  V,  Lineberger,  94  N.  Car. 

641. 

3.  Viner's  Abridg.,  tit.  Exrs.,  p.  362, 
§  25;  Wms.  Exrs.  (6th  Am.  ed.)  *i822; 
Gill  V.  Attorney  General,  Hardres 
314;  Weldy's  Appeal,  102  Pa.  St.  454. 

In  Bankes  v.  Wilkes,  3  Sandf.  Ch. 
(N.  Y.)  99,  a  testator  was  a  trustee  and 
at  his  death  liis  executors  became  trus- 
tees in  his  place.  •  The  four  executors 
agreed  to  let  H,  one  of  their  niimber, 
take  charge  of  the  estate.  The  cestui 
que  trust  acquiesced  in  letting  H  con- 
trol the  estate,  and  thereby  lost  her 
right  to  hold  the  other  executors  re- 
sponsible for  the  waste  of  H. 

See,  however,  Burrows  v.  Walls,  5  De 
G.  M.  &  G.  233,  where  it  was  /leld  that 
the  fact  that  the  cestui  qui  trust  knew 
of   the   arrangement    between  the  co- 


executors  did  not  free  the  co-executors 
from  joint  liabilitj',  because  the  cestui 
que  trusts  did  not  know  that  the  coex- 
ecutors  would  otherwise  have  been  re- 
sponsible to  them. 

4.  Williams  Executors  (6th  Am. 
ed.)  1833;  Schouler  Executors  and 
Administrators  (2nd  ed.),  §  402.  "The 
weight  of  modern  authority,  both  Eng- 
lish and  American,  is  that  a  joint  re- 
ceipt is  only  presumptive  evidence  that 
the  money  came  into  the  possession  or 
under  the  control  of  both."  Per  Colt, 
J.,  in  McKim  v.  Aulbach,  130  Mass.  481, 
484.  See  also  Monell  v.  Monell,  5  Johns. 
Ch.  (N  Y.)'283;  Ochiltree  v.  Wright, 
I  Dev.  &  Bat.  Eq.  (N.  Car.)  336;  Gra- 
ham V.  Davidson,  2  Dev.  &  Bat.  Eq. 
(N.  Car.)  155;  Williams  v.  Maitland,  i 
Ired.  Eq.  (N.  Car.)  92;  Hall  v.  Carter, 
8  Ga.  38S;  Gaultney  v.  Nolan,  33  Miss. 
569;  Stearn  .v.  Mills,  4  Barn.  & 
Adol.  657.  In  McNair's  Appeal,  4 
Rawle  (Pa.)  148,  the  court  says: 
"...  there  is  no  good  reason  for 
making  executors  or  administrators 
liable  more  than  trustees  for  moneys 
which  they  have  never  received,  merely 
because  they  have  joined  in  a  receipt 
with  a  co-executor  or  co-administratoi 
who  did  receive  it." 

'  The  old  rule  in  England  was  that 
joining  in  a  receipt  in  itself  made  co- 
executors  jointly  liable.  Cotrustees 
must  join  in  signing  a  receipt;  co- 
executors  need  not  do  so;  but  if  they 
did  join,  both  are  held  to  have  received 
the  money,  and  both  were  liable  for  its 
misapplication.  Murrell  v.  Cox,  1 
Vern.  570;  Aplyn  v.  Brewer,  Prec. 
Chan.  173;  Moses  t'.  Levi,.  3  Yo. 
&  Coll.  359,  367;  Leigh  v.  Barry,  3 
Atkyns  584. 

But  the   old   rule   is   no  longer  fol- 
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In  the  same  way  filing  a  joint  accoiint  is  prima  facie  evidence 
that  the  assets  actually  were  in  the  hands  of  both  executors,  so  as 
to  make  one  liable  for  the  devastavit  of  the  other.^ 


lowed.  In  Westley  v.  Clarkej  I  Eden 
357,  one  executor,  in  good  credit .  at  the 
time,  called  in  a  mortgage  and  received 
the  money.  His  co-executors  joined  in 
the  receipt.  Held,  as  only  one  had  re- 
ceived the  money  the  others  were  not 
responsible  for  the  devastavit  of  the 
one  who  did  receive  it. 

See  also  Walker  v,  Symonds,  3 
Swan.  Ch.  2,  where  Lord  Eldon 
says,  p.  64:  "It  may  be  laid  down  now, 
as  in  Brice  v.  Stokes,  that,  though  one 
executor  has  joined  in  a  receipt,  yet 
\yhether  he  is  liable  shall  depend  on  his 
acting.  Brice  v.  Stokes,  i  Ves.  333; 
Hovey  v.  Blakeman,  4  Ves.  596;  Scur- 
field  V.  Howes,  3  Bro.  Ch.  Rep.  94; 
Doyle  V,  Blake,  2  Sch.  &  Let.  229. 
The  true  principle  is  laid  down  by 
Lord  Chancellor  Redesdale  in 
Joy   V.  Campbell,   i   Sch.   &   Lef.   328, 

"The  distinction  seems  to  be  this 
with  respect  to  a  mere  signing:  that  if 
a  receipt  be  given  for  the  mere  pur- 
poses of  form,  then  the  signing 
will  not  charge  the  person  not  receiv- 
ing, but  if  it  be  given  under  circum- 
stances purporting  that  the  money, 
though  not  actually  received  hy  both 
executors,  was  under  the  control  of 
both,  such  receipt  shall  charge,  and  the 
true  question  in  all  those  cases  seems  to 
have  been,  whether  the  money  was  un- 
der the  control  of  both  executors;  if  it 
was  so  considered  by  the  person  paying 
the  money,  then  the  joining  in  the  re- 
ceipt by  the  executor  who  did  not  actu- 
ally receive  it,  amounted  to  a  direction 
to  pay  his  co-executor;  for  it  could  have 
no  other  meaning;  he  becomes  respon- 
sible for  the  application  of  the  money 
just  as  if  he  had  received  it.  But  this 
does  not  apply  to  what  is  done  in  the 
discharge  of  a  necessary  duty  of  the 
executor." 

1.  In  some  States  coexecutors  can 
file  separate  accounts.  As  each  one  is 
entitled  to  receive  and  keep  the  assets, 
he  is  entitled  to  file  a  separate  account 
and  will  be  responsible  only  for  what 
this  charges  against  him.  Barclay  v. 
Morrison,  16  S.  &  R.  (Pa.)  129;  Davis' 
Appeal,  23  Pa.  St.  206;  Heyer's  Appeal, 
34' Pa,  St.  183;  Patterson's  Estate,  i  W. 
&  S.  (Pa.)  291;  Steinman  v.  Saunder- 
son,  14  S.  &  R.  (Pa.)  357;  Bellei-jeau  v. 
Kott,  4  New  Jersey  Law  359. 


Where,  however,  a  joint  account  is 
filed  both  executors  will  be  liable  unless 
the  presumption  raised  by  the  account 
is  rebutted. 

"In  this  State  the  doctrine  is  firmly 
established  that  where  two  or  more  e.x-, 
ecu  tors  receive  the  estate  of  their  testator 
jointly  and  afterwards  file-  a  joint  ac- 
count, they  stand  jpintly  liable  to  the 
persons  entitled  to  the  estate,  for  all 
the  account  shows  to  be  in  their  hands, 
no  matter  what  may  have  been  the  fact 
as  to  the  actual  custody  of  the  estate 
when  they  accounted,  or  what  arrange- 
ments they  may  have  subsequently 
made  among  themselves  as  'to  its 
custod}'."  Opinion  of  the  court  by 
Van  Fleet,  V.  C,  in  Suydam  :■. 
Bastedo,  40  New  Jersey  Eq.  433,  434. 
See  also  Bunting's  Appeal,  4  W.  &  S. 
(Pa.)  469. 

In  Murrell  v.  Cox,  2  Ves.  570,  two 
executors  filed  a  joint  account  making 
themselves  jointly  liable  for  the  bal- 
ance. They  then  sold  certain  stock 
and  divided  the  balance.  Held,  both 
were  liable  for  all. 

See  also  Conner  v.  Mcllvaine,  4  Del. 
Ch.  30;  Wilson  v.  Fisher,  5  New  Jer- 
sey'Eq.  493. 

In  Glacius  v.  Fogel,  88  N.  Y.  434, 
the  executors  qualified  acted  as  such 
and  filed  a  joint  account,  which  spoke 
of  the  property  "which  has  come  into 
our  hands,"  etc.  One  testified  he  had 
never  had  any  part  of  the  assets  in  his 
possession.     Held,  both  liable. 

Some  cases  seem  to  hold  that  filing  a 
joint  account  is  more  than  mere  prima 
facie  evidence  of  joint  liability;  that 
doing  .so  in  itself  makes  co-executors 
jointly  liable.  Haage's  Appeal,  17  Pa. 
St.  iSi;  Ducommon's  Appeal,  17  Pa. 
St.  26S;  Hengst's  Appeal,  24  Pa.  St. 
413;  Laroe  v.  Douglass,  13  New  Jer- 
sey Eq.  308;  Schenck.  v.  Schehck,  16 
New  Jersey  Eq.  i74;Suydam  v.  Bastedo, 
40  New  Jersey  Eq.  433.  But  perhaps  all 
that  these  cases  really  decide  is  that  the 
presumption  raised  by  the  joint  account 
has  not  been  rebutted;  and  that,  there- 
fore, the  co-executors  are  all  liable. 
Doebler  v,.  Snavelly,  5  Watts.  (Pa.) 
225;  Young's  Appeal,  99  Pa.  74. 

In  Metz's  Appeal,  11  S.  &  R.  (Pa.) 
204,  it  was  held  that  where  two  execu- 
tors had  filed  a  joint  account  tlie  court 
would    not,    after    an    interval   of  four 
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No  Distinction  Between  a  Co-executor  s  _  Liability  to  Creditors 
and  that  to  Legatees. — At  one  time  it  was  held  in  England  that 
the  liability  of  an  executor  who  had  received  assets  and  turned 
them  over  to  his  co-executor  towards  creditors  of  the  decedent, 
was  different  from  his  liability  towards  legatees.  While  in  the 
former  case  he  would  be  responsible  for  the  devastavit  of  his  co- 
executor,  in  the  latter  case  he  would  not  be  so.^ 

But  the  later  English  cases  do  not  recognize  this  distinction.^ 

Joint  Bonds. — For  the  effect  of  joint  bonds  on  the  mutual  lia- 
bility of  co-executors,  see  article  on  EXECUTORS  AND  ADMINIS- 
TRATORS, p.  216. 

Terms  of  the  Will  Do  Not  Affect  Co-executor's  Liability. — The 
liability  of  co-executors  for  each  other  is  not  effected  by  the  fact 


years,  discharge  one  of  them  from  a  re- 
sponsibility thus  incurred.  See  also 
McCoy's  Appeal,  15  S.  &  R.  (Pa.)  57, 
where  it  was  held  that  coexecutors 
could  not  file  separate  accounts  six 
years  after  filing  a  joint  account. 

Accounts  joint  in  form  may  prove  to 
have  been  filed  onlj'  by  one  executor, 
in  which  case  the  co-executor  will  not 
be  responsible.  English  v.  Newell,  42 
New  Jersey  Eq.  76;  affirmed  in  Eng- 
lish V.  Hendrickson  (N.  J.)  14  Atl. 
Rep.  811. 

A  joint  account  does  not  make  co- 
executors  jointly  liable  for  assets  not 
yet  collected,  although  they  credit 
themselves  with  them  in  the  account, 
inl^ightcap's  Appeal,  95  Pa.  456.  three 
executors  filed  a  joint  account  and 
credited  themselves  in  it  with  the 
amount  of  certain  mortgages  not  yet 
collected.  One  executor  only  received 
the  money  on  the  mortgages  and  en- 
tered satisfaction  on  the  record  in  his 
own  name.  Then  he  went  off  with  the 
money.  Held,  his  co-executors  were 
fnot  liable.  See  also  Beatty  v.  Cory 
Universalist  Society  (N.  J.),  4  Cent. 
Rep.  831;  Beckley's  Appeal,  3  Pa.  St. 
(Pa.)  425.' 

In  Taylor  -v.  Shnit,  4  Demarest  (N. 
Y.)  528,  an  inventory  and  account  were 
filed  by  co-executors.  One  executor 
was  a  lawyer  and  one  a  farmer.  The 
former  managed  the  estate,  but  the  far- 
mer did  nothing  to  give  the  lawyer 
greater  power  than  one  of  two  execu- 
tors ordinarily  possesses.  Held,  the 
farmer  was  not  responsible  for  the  law- 
yer's deficit. 

In  an  Iowa  case,  where  two  executors 
•gave  a  joint  receipt  for  money  in  bank, 
directed  the  bank  to  place  one  half  the 
sum  to  the  credit  of  one  executor  and 
the  other  half  to  the  credit  of  the  other, 


and  then  filed  a  joint  account  charging 
each  one  with  all  the  money  in  the 
bank,  it  was  held,  under  a  statute  of  the 
State,  that  each  executor  was  responsi- 
ble only  for  himself.  Nettman  v. 
Schramm,  23  Iowa  521. 

1.  Viner's  Abridg.,  tit.  Exrs.  & 
Admrs.,  p.  362,  §  25;  Doyle  v.  Blake,  2 
Sch.  &  Lef.  229;  Gibbs  ?'.  Herring, 
Prec.  Ch.  49;  Churchill  v.  Lady  Hob- 
son,    I    P.  Wms.  241. 

2.  Sadler  v.  Hobbs,  2  Bro.  Chan. 
Rep.  95;  Langford  v.  Gascoyne,  11 
Ves.  333. 

In  the  United  States,  for  the  most 
part,  the  later  English  cases  have  been 
followed,  and  an  executqr  who  turns 
over  assets  of  the  estate  to  his  co-exe- 
cutor is  liable  to  legatees  of  the  deced- 
ent no  less  than  to  his  creditors.  Mon- 
ell  V.  Monell,  5  Johns.  Ch.  (N,  Y.)  283; 
Sutheland  v.  Bush,  7  Johns.  Ch.  (N. 
Y.)  17;  Johnson  v.  Johnson,  2  Hill's  Ch. 
Rep.  (S.  Car.)  277.  In  the  last  case, 
the  court  says:  "  It  is,  I  think,  therefore, 
clear  beyond  all  doubt,  from  this  array 
of  authorities,  that  in  a  suit  by  a  legatee 
as  well  as  a  creditor,  both  in  law  and  in 
equity,  that  where  by  an  act  done  by 
one  executor,  any  part  of  the  estate 
comes  to  the  hands  of  his  co-executor, 
the  former  will  be  answerable  for  the 
latter,  in  the  same  manner  as  he  would 
have  been  for  a  stranger  whom  he  had 
enabled  to  receive  it." 

In  Pennsylvania,  the  old  rule  was  at 
first  followed.  Brown's  Appeal,  i  Dal- 
las (Pa.)  311;  McNair's  4-Ppeal>  4 
Rawle  (Pa.)  148;  Verner's  Estate,  6 
Watts  (Pa.)  250.  But  the  court  does 
not  recognize  the  distinction  in  Ster- 
rett's  Appeal,  2  Pa.  Rep.  419;  and  in 
Weldy's  Appeal,  102  Pa.  St.  454,  the 
court,  per  Gordox,  J.,  says,  after  giv- 
ing the  reason  for  the  distinction :  "This 
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JOINT  EXECU  TORS         liable  for  Each  Other. 


that  the  testator's  will  declares  that  they  shall  not  be  answerable 
for  each  other,  but  each  one  only  for  his  own  acts,  deeds  and 
defaults.* 

Concurrence  on  the  Part  of  an  Injured  Party  Frees  a  Co-executor 
from  Liability. — Concurrence  or  acquiescence  in  an  act  of  waste  by 
co-executors  on  the  part  of  the  parties  injured,  will  free  co- 
executors  from  the  liability  for  the  devastavit. ** 

Liability  of  a  Co-executor  s  Estate. — Where  a  co-executor  dies 
his  estate  becomes  liable  for  everything  that  he  was  liable  for  at 
time  of  his  death.* 


may  be  a  very  good  reason  for  the 
rule,  though  we  confess  our  inability  to 
see  it." 

Should  the  question  ever  come  fairly 
before  the  court  again,  it  is  very  pos- 
sible that  the  later  English  cases  would 
be  followed. 

1.  WilliamsExecutors  (6th  Amer.  ed.) 
*i828.  Moses  v.  Levi,  3  Yo.  &  Coll.  359; 
Mucklow  V.  Fuller,  Jacob.  198;  Under- 
wood V.  Stevens,  i  Meriv.  712;  Han- 
bury  V.  Kirkland,  3  Sim.  265;  Williams 
V.  Nixon,  2  Beav.  472;  Dix  v.  Burford, 
19  Beav.  409;  Brumridge  v.  Brumridge, 
27  Beav.  5.  But  see  Wilkins  v. 
Hogg,  3  Giff.  116,  where  trustees  under 
a  will  were  relieved  from  responsibility 
for  each  other  by  the  terms  of  the  will. 

Difference  Between  a  Co-executor's 
Liability  at  Law  and  In  Equity. — In 
gQneral,  there  is  a  difference  as  to  co- 
executors'  liability  for  each  other  in  law 
and  in  equity.  "  So  as  between  co- 
executors,  they  may  be  jointly  liable  at 
law,  but  they  are  never  so  here  (in 
equity).  In  this  court,  each  is  liable 
for  what  is  in  his  own  hands.  It  is 
true,  he  may  also  be  liable  for  what  is 
in  the  hands  of  others;  but  not  jointly. 
He  is  not  liable  for  the  estate  as  if  in 
his  own  hands.  He  is  only  responsible 
for  the  other  and  after  him.  They 
stand  as  reciprocal  sureties  for  each 
other."  Opinion  of  the  court  in  Brot- 
ten  V.  Bateman,  2  Dev.  Eq.  (N.  Car.) 
115.  See  also  Massey  v.  Cureton,  i 
Cheves  Eq.  Rep.  (S.  Car.)  181;  Gay- 
den  V.  Gayden,  i  McMul.  Eq.  (S.  Car.) 
435;  Lenoir  v.  Winn,  4  Dessaus.  (S. 
Car.)  65;  Johnson  v.  Corbett,  11  Paige 
(N.  Y.)  265. 

2.  Griffiths  V.  Porter,  25  Beav..  236; 
Bankes  "u.  Wilkes,  3  Sandf  Ch.  (N.  Y.) 
99. 

But  in  Burrows  v.  Walls,  5  De  G.  M. 
&  G.  233,  the  cestui  que  trusts  had 
knowledge  of  certain  acts  on  the 
part  of  the  co-executors  that  would 
make  them  (the  co-executors)  liable  for 


each  other,  and  acquiesced  in  these 
acts;  yet  the  executors  were  held  re- 
sponsible for  each  other,  because  the 
cestui  que  trusts  did  not  know  that  they 
could  have  held  the co-executbrs  jointly 
liable  for  each  other  if  they  had  not 
acquiesced  in  their  actions.  See  also 
Walker  v.  Symonds,  3  Swanst.  i; 
Davies  v.  Hodgson,  25  Beav.  177. 

3.  Sprenkee's  Estate,  12  L.  Bar.  (Pa.) 
170;  Shelby  v.  Dailey,  2  S.  &  R.  (Pa.) 
548.  So  where  an  executor  renounces 
and  pays  the  assets  he  has  received  to 
a  co-executor  he  will  still  be  responsible 
for  them.  Read  v.  Truelove,  Ambler 
417. 

But  the  estate  of  an  executor  is  not 
liable  for  a  waste  committed  after  his 
decease  by  his  co-executor.  Young's 
Appeal,  99  Pa.  St.  74;  Stephens'  Ap- 
peal, 56  Pa.  St.  409;  Conner  v.  Mc- 
Ilvaine,  4  Del.  Ch.  (Pa.)  30;  Marsh  v. 
The  People,  15  111.  284;  Brazier  v. 
Clark,  22  Mass.  96;  Towne  v.  Ammi- 
down,  37  Mass.  535.  But  see  contra 
Dobyns  f.  McGovern,  15  Mo.  662; 
Prichard  v.  State,  34  Ind.  137. 

Where  a  co-executor  is  discharged 
by  the  court  and  ordered  to  paj'  over 
the  funds  in  his  hands  to  his  co-execu- 
tors, his  responsibilit3'  ceases.  McNeal 
V.  Holbrook,  25  Pa.  St.  189. 

Co-e>;ecutors  who  have  undertaken 
the  administration  can  be  discharged 
from  liability  only  by  administering 
the  assets  themselves,  or  giving  them  to 
a  court  of  equity.  Williams  on  Ex- 
ecutors (6th  Am.  ed.)  *i829;  Doyle  v. 
Blake,  2  Sch-  &  Lef.  231;  Riky  ti.Kem- 
mis,  I  Lloyd  &  Goold  loi;  Horton  v. 
Brocklehurst,  29  Beav.  504. 

In  Graham  v.  Keble,  2  Dow.  17,  an 
executor  in  India  proved  the  testator's 
will  and  then  a  power  of  attorney  was 
sent  to  him  by  co-executors  in  Europe 
to  act  for  them.  Held,  his  responsi- 
bilities towards  the  executors  in  Europe 
were  those  of  a  co-executor  and  not 
those  of  an  attorney. 


1032 


Actions  by  and 


AND  ADMINISTRATORS.    Against  Co-executors. 


Notice  to  One  Is  Not  Notice  to  A 11.-^ As  co-executors  are  not  re- 
sponsible for  each  other,  so  notice  to  one  is  not  notice  to  all,  so  as 
to  make  the  one  without  notice  guilty  of  waste,  in-  cases  where 
the  one  with  notice  would  have  been.^ 

V,  Actions  by  and  Against  Co-executors. — Actions  Between  Co-ex- 
ecutors and  Outsiders. —  i.  Actions  by  Co-executors. — See  article  on 
Executors  and  Administrators,  p.  360. 

At  common  law  all  the  executors  named  in  a  will  must  join  in 
bringing  an  action,  though  one  be  an  infant,  or  has  not  proved  the 
will,  or  administered  the  estate,  or  has  renounced.*^ 

But  in  equity  it  is  sufficient  if  such  of  the  co-executors  as  prove 
the  will  and  have  not  renounced,  join  in  the  suit.* 

2.  Actions  Against  Co-executors. — See  article  on  EXECUTORS 
and  Administrators,  p.  377. 

In  actions  against  co-executors,  such  of  them  as  have  adminis- 
tered rriust  be  joined  as  defendants.* 


1.  In  Hawkins  7'.  Day,  Ambler  160,  three  co-executors,  authorized  by  will 
the  testator  owed  a  specialty  debt  and  to  sell  land,  entered  into  a  contract  for 
a  simple  contract  debt.  An  executor  that  purpose,  the  third  having  re- 
without  knowledge  of  the  specialty,  nounced,  only  those  by  whom  the  con- 
paid  the  simple  contract  debt  first,  tract  was  made  should  bring  an  action 
Held,  he  was  not  guilty  of  waste  though  for  its  breach.  But  where  one  of  several 
his  co-executor  knew  of  the  specialty  co-executors  sells  the  goods  of  the 
debt.     See   also   Tinsom   v.    Ramsbot-  testator,  he  alone  may  bring  an   action 


tom,  2  Keen  35;  Smith  v.  Smith,  2 
Cr.  &  M.  231;  Meux  v.  Bell,  i  Hare  73. 
2.  Williams  Executors  (6th  Am. 
ed.)  *956  and  K.k.;  Schouler  Executors 
and  Administrators  (2nded.),  §403,  n.  5; 
Hensloe's  Case,  9  Coke  37;  Brookes  v. 
Stroud,    I    Salk.  3;  Bodle'  f.    Hulse,  5 


for  the  pilce,  but  not  in  his  capacity'  as 
executor.  Brassington  v.  Ault,  2  Bing. 
177;  Aiken  v.  Bridgman,  37  Vt.  249; 
Laycock  v.  Oleson,  60  111.  30. 

So  one  of  several  co-executors  may 
bring  an  action  to  recover  goods  taken 
from    his    possession.      Williams    Ex- 


Wend.  (N.Y.)  313;  Scranton  ?;.  Farmers     ecutors  (6th  Am.  ed.)    *i86S. 


and  Mechanics'  Bank,  33  Barb.  (N.  Y.) 
527;  Ryerson  v.  Ryerson,  i  South.  (N. 
J.)  363;  Cole  V.  Wooden,  3  Harr.  (N.J.) 
15;  Cole  V.  Smalley,  -5  N.J.  Law  374; 
Call  V.  Ewing,  i"  Black.  (Ind.)  301; 
Duncan  v.  Watson,  28  Miss.  187;  Smith 
V.  Smith,  II  N.  H.  459. 

But  in  England  it  is  provided  by 
statute  (20  &  21  Vict.,  ch.  77,  §  79) 
that  an  executor  who  has  renounced 
need  not  join  in  a  suit. 

In  New  Tori  a   statute  of  1838,  ch. 


Where  one  executor  contracts  on  his 
own  account,  he  must  sue  alone  on  the 
contract,  although  the  money  recovered 
will  be  assets.  Williams  Executors 
(6th  Am.  ed.)  *i86S;  Heath  r;.  Chilton, 
12  M.  &  W.  632. 

3.  Williams  Executors  (6th  Am. 
ed.)  *956,  u.  k.;  Schouler  Executors 
and  Administrators  (2nd  ed.),  §403,  w.  5; 
Davies  v.  Williams,  i  Sim.  5;  Thomp- 
son X'.  Graham,  ^  Paige  (N.  Y.)  3S4. 
In    this   case   one   executor   renounced 


149,  p.  103,  provides  that  in  actions  and  it  was  held  that  his  co-executor 
brought  by  or  against  co-»xecutors,  it  could  bring  suit.  This  case  also  held 
shall  not  be  necessary  to  join  those  as  that  if  it  is  necessary  to  bring  the  ex- 
parties  to  whom  letters  testamentary  ecutor  who  renounces  before  the  court, 
shall    not   have   been   issued   and   who  he    should   be   made  a  defendant.     See 


have  not   qualified.     Moore  v.  Willett, 
2  Hilton  (N.  Y.)  522. 

In  North  Carolina  only  such  execu- 
tors as  qualify  need  "join  in  a  suit. 
Alston  V.  Alston,  3  Ired.  Law  (N.  Car.) 

447- 

In  Heron  v.  Hoifner,  3  Rawle  (Pa.) 
393,  it  was  ^e/rf  that  where  two   out  of 


also  Rinehart  v.  Rinehart,  15  N.  J.  Eq. 
44. 

4.  Williams     Exrs.    (6th   Am.    ed.) 

In  an  action  of  ejectment,  service 
on  one  of  two  executors  is  sufficient. 
Strickland  v.  Roe,  4  Dow.  &  L.  431. 

But  where  an  action  is  brought  against 
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Actions  Between  Each  Other — Cannot  Sue  Each  Other  in  Law. 
— As  co-executors  in  the  eye  of  the  law  constitute  but  one  person, 
they  cannot  sue  or  be  sued  by  one  another  at  law,  as  one  man 
would  thus  be  both   plaintiff  and  defendant  in  the  same  suit.^ 


co-executors  in  their  representative  ca- 
pacity, service  must  be  made  on  thiem 
all  to  support  a  judgment  against  any. 
Barnes  v.  Jarnagin,  12  S.  &  M.  (Miss.) 
108;  Owen  V.  Brown,  2  Ala.  126;  Jones 
■V.  Wilkinson,  3  Stew.  (Ala.)  44. 

Where  only  one  of  two  executors  is 
served,  there  can  be  no  proceedings  in 
the  case  after  his  death.  Greiner  v. 
Hummel,  2  Watts  "(Pa.)    345. 

In  an  action  against  several,  in  a 
representative  character,  the  plaintiff 
may  have  a  verdict  against  such  of 
them  as  he  proves  to  be  chargeable, 
though  he  fail  to  show  the  liability  of 
all.  Judson  v.  Gibbons,  1;  Wend.  (N. 
Y.)  224. 

1.  Williams  Exrs.  (6th  Am.  ed.), 
*957;  Schouler  Exrs.  &  Admrs.  (2nd 
ed.),  §403;  Whitney  v.  Coapman,  39 
Barb.  (N.  Y.)  4S2;  Saunders  v.  Saun- 
ders, 2  Litt.  (Ky.)  314;  Martin  v.  Mar- 
tin, 13  Mo.  36;  Coles  V.  Wooden,  3 
Harr.  (N.  J.)  i^;  McDivitt  f...McDivitt, 
4  Watts  (Pa.)  384. 

Simon  v.  Albright,  12  S.  &  R.  (Pa.) 
429.  In  this  case  the  court  saj's:  "The 
two  administrators  jointly  represent  the 
intestate,  and  one  has  no  more  right  to 
recover  a  debt  than  the  other." 

Nor  can  surviving  executors  sue  the 
executor  of  k  deceased  co-executor  for  a 
debt  due  to  their  testator  by  the  deceased 
executor.  Williams  Exrs.  (6th  Am. 
ed.)  *9S7. 

But  a  surviving  executor  can  sue  the 
representatives  of  a  deceased  co-execu- 
tor on  their  bond  for  the  due  adminis- 
tration of  their  decedent's  estate,  to  re- 
cover the  amount  of  the  estate  received 
by  the  deceased  executor,  and  not  ac- 
counted for  by  him.  Shelby  v.  Dailej', 
2S.  &  R.  (Pa.)  548.  But  see  contra, 
McWilliams'  Estate,  3  Clark  (Pa.)  321; 
Bowen  v.  Miller,  3  Clark  (Pa.)  326. 
So  also  unconverted  assets  can  be  re- 
covered. Bowen  v.  Miller,  3  Clark 
(Pa.)   326. 

And  where  an  executor  has  been 
removed,  his  co-executors  can  sue  him 
at  law,  as  they  could  anyone  else.  And 
this  although  the  money,  to  recover 
which  suit  is  brought,  became  due  be- 
fore the  executor  was  removed.  Hen- 
dricks V.  Thornton,  45  Ala.  299. 

And  the  fact  that  the  executors  filed 


a  joint  and  several  bond,  makes  no  dif- 
ference. Sperb  V.  McCoun  (N.  Y.),  iS 
N.  E.  Rep.  441. 

So  also  an  executor  who  renounces, 
if  he  is  also  a  creditor  of  the  estate,  can 
proceed  against  it,  as  ani'  other  creditor 
could.  Rawlinson  v.  Shaw,  3  Durn.  & 
East  557. 

Where  one  of  two  co-executors  exe- 
cuted a  note  in  favor  of  himself  and  his 
co-executor,  it  seems  that  the  pa3'ee  of 
the  note  can  bring  a  suit  on  it  against 
an  endorser.  Faulkner  v.  Faulkner,  73 
Mo.  327. 

In  Berry  -v.  Tart,  1  Hill  (S.  Car.)  4, 
one  executor  gave  a  promissory  note  to 
his  co-executor  for  funds  in  his  hands 
belonging  to  the  estate.  Held,  the  con- 
tract between  them  might  have  had  a 
legal  and  proper  consideration,  and  that 
the  co-executor  could  bring  suit  on  the 
note. 

In  Cowperz).  Fletcher,  34  L.J.  (N.  S.) 
Q^  B  1 87,  co-executors  agreed  that  one 
of  them  should  hold  the  land  devised  to 
them  in  trust  at  a  certain  rent,  and 
when  the  rent  fell  into  arrear,  it  was 
held  the  one  owing  it  could  be  dis- 
trained for  it. 

And  if  a  creditor  of  tlie  testator  is 
appointed  executor,  but  does  not  act  as- 
such,  he  can  sue  such  of  the  executors 
as  do  act.  Williams  on  Exrs.  (6th  Am. 
ed.)  *9S5;  Schouler  Exrs.  &  Admrs. 
2nd  ed.,  \  403;  Dorchester  v.  Webb,  W. 
Jones,  345;  Hunter  v.  Hunter,  19  Barb. 
(N.  Y.)  631;  Marsh  v.  Oliver,  14  N.J. 
Eq.  259. 

Under  the  New  York  Code  of  Civil 
Proc'edure,  where  one  co-executor  pre- 
sents his  account  for  settlement  without 
the  other's  signature,  iiis  associates  may 
contest  it.  Mead  v.  Willoughby,  4 
Demarest  (N.  Y.)  364. 

Where  an  executor  is  a  residuary 
legatee,  he  can  sue  his  co-executor  to 
recover  his  legacy.  Bacon's  Abridg.,  tit. 
Exrs.  &  Admrs.  (D)  2,  p.  41;  Godolph. 

135- 

See  also  Hunter  v.  Hunter,  19  Bai-b. 
(N.  Y.)  631.  In  this  case  a  donee  of 
the  testator  was  named  executor,  but 
did  not  act  as  such.  Held,he  could  bring 
an  action  against  the  acting  executor  to 
enforce  the  gift. 

In    Alabama,    an    executor    can    sue 


1034 


SorvivoTBhip 


AND  ADMINISTRA  TORS.     Among  Co-executors. 


But  in  equity  one  executor  may  maintain  proceedings  against 
his  co-executor  to  compel  him  to  file  an  account,  cease  from  mal- 
administration, or  do  otherwise  as  justice  may  require,  if  there  is 
no  adequate  remedy  at  law.^ 

VI.  Survivorship  Among  Co-executors. — See  article  on  Executors 
AND  Administrators,  p.  200. 

VII.  Division  of  Commissions. — See  article  on  Executors  and 
Administrators,  p.  441. 


his  co-executor  on  the  latter's  express 
promise.  Phillips  v.  Phillips,  i  Stew. 
(Ala.)  71.  (Approved  in  Faulkner  v. 
Faulkner,  73  Mo.  327.) 

An  action  will  lie  by  executors  against 
their  co-executor,  for  the  purpose  of  re- 
covering a  debt  owing  by  him  to  the 
estate,  in. order  to  reimburse  themselves 
for  an  amount  decreed  in  their  favor, 
where  the  defendant  has  not  accounted 
for  the  same  before  the  surrogate. 
Wurts  I'.  Jenkins,  11  Barb.  (N.  Y.)546. 

Where  an  executor,  before  acting, 
gives  to  his  co-executors  a  bond  for  a 
debt  due  by  himself  to  the  testator,  and 
afterwards  qualif)'  as  executor,  his  co- 
executors  may  maintain  an  action 
against  him  on  the  bond.  Gardner  v. 
Miller,  ig  Johns.  (,N  Y.)  188;  Hunter 
V.  Hunter,  ig  Barb.  (N.  Y.)  631. 

1.  Williams  Exrs.  (6th  Am.  ed.) 
*igii;  Schouler  Exrs.  &  Admrs. 
(2nd  ed.),  §  403;  Peake  i'.  Ledger,  8  Hare 
313;  Case's  Appeal,  35  Conn.  115; 
Storms  V.  Quackenbush,  34  N.  J.  Eq. 
201;  McGregors.  McGregor,. 35  N.  Y. 
218;  Wood  V.  Brown,  34  N.  Y.  337; 
,  Strever  v.  Feltman,  i  Thomp.  &  C.  (N. 
Y.)  277;  Elmendorf  i;.  Lansing,  4  Johns. 
Ch.  (N.  Y.)  562;  Turner  v.  Wilkins, 
56  Ala.  173;  Chew's  Appeal,  3  Grant's 
Gas.  (Pa.)  2g4;  Nason  v.  Smalley,  8 
Vt.  118;   Sheehan  v.  Kenrtelly,  32  Ga. 

Equity  Only  Interferes  When  Justice 
Requires. — "  But  a  court  of  equity  will 
not  interfere  between  co-executors,  un- 
less it  appears  to  be  imperatively  re- 
quired for  the  purposes  of  justice.'' 
Williams  Exrs.  (6th  Am.  ed.)  *igii, 
note  e ;  Rogers  v.  Moore,  i  Root 
(Conn.)  472;  Beach  v.  Norton,  g  Conn. 
181;  Stiver  T<.  Stiver,  8  Ohio  217;  Wurts 
t;.  Jenkins,  11  Barb.  (N.Y.)  546. 

In  Bowen  v.  Richardson,  133  Mass. 
2g3,  co-executors  united  in  misusing  the 
funds  in  their  hands  for  their  own  ben- 
efit, and  one  of  them  kept  the  profits. 
It  did  not  appear  that  the  persons  in- 
terested in  the  estate  were  debarred 
from  their  right  to  avail  themselves  of 


the  profits.  Held,  that  under  these  cir- 
cumstances, the  executor  who  did  not 
receive  the  profits  could  not  maintain  a 
bill  in  equity  against  the  one  who  did, 
for  an  account  and  a  payment  to  him 
of  a  proportionate  share  of  the  profits. 

But  in  Maryland,  one  executor  can- 
not maintain  a  bill  in  equity  against  his 
co-executor  to  force  liim  to  account  for 
and  pay  over  to  him  money  alleged  to 
be  due  to  the  estate  of  the  decedent  by 
the  defendant  executor.  Beall  v.  Hil- 
hary,  i  Md.  186;  Whiting  v.  Whiting, 
64  Md.  157. 

In  Maryland,  proceedings  against 
delinquent  are  brought  in  the  orphans 
court,  under  the  Code,  art.  g3,  ^  241. 
Whiting  V.  Whiting,  64  Md.  157. 

Where  a  decedent  executed  a  mort- 
gage and  made  the  mortgagor  one  of 
his  executors,  it  was  Jield  that  the  bill 
by  the  co-executors  should  be  for  a 
sale  and  not  for  a  foreclosure.  Will- 
iams Executors  (6th  Am.  ed.)  *igii; 
Lucas  V.  Seale,  j  Atk.  56. 

.In  Fay  x'.  Fay,  4  Cent.  Rep.  241  (N. 
J.),  one  of  several  co-executors  contin- 
ued to  carry  on  the  business  of  his  de- 
cedent with  the  consent  of  his"co-exec- 
utors.  Held,  his  co-executors  could 
not  maintain  a  bill  to  compel  him  to 
account  for  the  good  will  of  the  busi- 
ness, for  they  were  equally  in  the  wrong 
for  not  turning  such  good  will  into  as- 
sets of  the  estate. 

In  King  v.  Shackleford,  13  Ala.  435, 
it  was  held  that  an  executor,  who  was 
also  a  creditor  of  the  testator,  could  file 
a  petition  in  the  orphans  court  to  com- 
pel a  settlement  and  distribution  of  the 
estate,  the  co-executor  having  assets  for 
which  he  had  not  accounted. 

Where  a  co-executor  behaves  im- 
properly or  becomes  unsuitable  for  the 
trust,  a  desirable  course  to  pursue  is  to 
procure  his  removal  or  resignation. 
Schouler  Executors  and  Adminis- 
trators (2nd  ed.),  §  403,  «.  3;  Hesson  v. 
Hesson,  14  Md.  8. 

The  refusal  of  an  executor  to  permit 
his  co-executors  to  inspect  the  papers 
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JOINT  STOCK  COMPANIES— (See  CORPORATIONS;  Limited 
Partnership  •  Partnership  ;  Societies  and  Clubs  ;  Stock- 
holders). 


I.  Definition,  1036. 

1.  Distinguished  from  Ordinary 

Partnership,  1038. 

2.  Distinguished  from    Corpora- 

tions, 1039. 

3.  Recognized  at  Covunon  Latv, 

1041. 
II.  Statutory  Enactments,  1642. 

1.  In  England,  1042. 

2.  In  the  United  States,  1043. 

III.  Powers,   Rights   and  Liabilities 
of  Members,  1048. 

1.  As  to  the  Public,  1048. 

2.  As  Betvjeen  Themselves,  1049. 

IV.  The  Officers,  1050. 


1.  Responsibility  of  the  Company 

for  Their  Acts,  1050. 

2.  Responsibility  of  Its  Officers 

to  the  Company,  1051. 
V.  Suits  By  or  Against  Joint  Stock 
Companies,  1051. 
X.  In  Local  Jurisdiction,  1051. 
2.  In  Foreign  Jtirisdiction,  1054. 
VI.  Transfer  of  Shares,  1055. 
Vll.  Dissolution,  1055. 

1.  By  Mutual  Consent,  1055. 

2.  By     Equitable     Proceedings, 

1055- 

3.  Acts    Amounting    to   Dissolu- 

tion, 1056. 


I.  Definition. — A  joint  stock  company  is  an  association  of  in- 
dividuals for  the  purposes  of  profit,  possessing  a  common  capital, 
being  divided  into  shares,  of  which  each  member  possesses  one 
or  more,  and  which  are  transferable  by  the  owner.^ 


belonging  to  the  estate  in  his  possession 
is  a  sufficient  ground  for  his  removal  on 
his  refusal  to  surrender  the  same. 
Chew's   Estate,   2    Pars.  Eq.  Gas.  (Pa.) 

153- 

For  the  other  causes  for  which  he 
can  be  removed,  see  article  on  Pro- 
bate AND  Letters  of  Administra- 
tion. 

Authorities. — For  joint  executors  see 
Williams  on  Executors  (6th  Am.  ed.), 
with  notes  by  J.  C.  Perkins,  Esq.,  title 
in  index  Co-executors;  Schouler  on 
Executors  and  Administrators  (2nd 
ed.),  title  in  index  Joint  Administration; 
Article  by  O.  F.  Bump,  Esq.,  8th 
Cent.  L.  J.  63,  82;  Article  by  S.  G. 
Crosswell,   Esq.,  24th  Cent.  L.J.  147. 

1,  Shelford's  Law  of  Joint  Stock 
Companies  (London  1870),  p.  1. 

They  have  also  been  defined  as  "part- 
nerships with  a  capital  or  joint  stock  di- 
visible into  transferable  shares."  Went- 
worth's  ed.  of  Lindley  on  Partnerships 
(1888)  845;  "partnerships  with  trans- 
ferable shares,"  Phillips  v.  Blatchford, 
137  Mass.  510;  Attorney  General  v. 
Mercantile  Marine. Ins.  Co.,  121  Mass. 
524;  "quasi  corporations,"  Oak  Ridge 
Coal  Co.  V.  Rogers,  108  Pa.  St.  147. 
The  words  "joint  stock  company,"  as 
used  in  Massachusetts  statutes,  refejr  to 
companies  organized  under  general 
laws  as  corporations.  Attorney  Gen- 
eral V.  Mercantile  Marine  Ins.  Co.,  121 
Mass.  524. 


In  the  act  of  June  2nd,  1874,  known  as 
the  Joint  Stock  Companies  act  in  Penn- 
sylvania, the  association  is  treated  as  a 
partnership.  Eliot  v.  Himrod,  108  Pa. 
St.  569  ;  In  re  Henry  Disston  &  Sons 
File  Co.,  8  Weekly  Notes  of  Cases  (Pa.) 
58.  See  Logan  v.  McNaugher,  88  Pa. 
St.  103;  Tide  Water  Pipe  Co.  v.  Kitch- 
enman,  108  Pa.  St.  630.  Their  real  or- 
ganization and  character  must  in  each 
case  be  determined  by  reference  to  the 
laws  and  articles  of  agreement  under 
which  they  are  formed;  whether  thej» 
are  to  be  called  copartnerships,  or  joint 
stock  companies  or  corporations  is 
solely  a  question  of  definition.  Mo-, 
rawetz  on  Private  Corporations,  ^ 
6;  School  District  v.  St.  Joseph's  Ins. 
Co  ,  103  U.  S.  707. 

A  partnership  or  a  joint  stock  com- 
pany is  not  necessarily  the  result  of  an 
abortive  attempt  to  organize  a  corpora- 
tion.    Blanchard  v.  KauU,  44  Cal.  440. 

"Joint  stock  company"  denotes  a  union 
of  persons  owning  together  a  capital 
stock  which  they  have  devoted  to  a 
common  purpose,  under  an  organiza- 
tion analogous  to  that  of  a  corporation, 
or  a  body  upon  which  some  of  the  privi- 
leges or  powers  of  corporations 
have  been  conferred  b3'  statute,  but 
which  is  not  in  a  full  sense  a  corpor 
ation.  Addison  on  Contracts,  *8o5, 
note. 

A  joint  stock  company  is  a  partner- 
ship whereof  the  capital  is  divided  or 
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agreed  to  be  divided  into  shares,  and  so 
as  to  be  transferable  without  the  ex- 
press consent  of  all  the  copartners. 
Hedge's  Appeal,  63  Pa.  St.  273;  8  &  9 
Vict.,  ch.  no. 

"Speaking  with  reference  to  general 
usage,  and  disregarding  local  peculiari- 
ties, it  may  be  said  that  'joint  stock 
company'  denotes  a  union  of  persons 
owning  together  a  capital  stock  which 
they,  have  devoted  to  a  common  pur- 
pose under  an  organization  analogous 
to  that  of  a  corporation,  or  a  body  upon 
which  some  of  the  privileges  or  powers 
of  corporations  have  been  conferred  by 
statute,  but  which  is  not  in  a  full  sense 
a  corporation'  As  sometimes  used, 
however,  the  idea  of  incorporation  is 
not  excluded;  thu?  insurance  companies 
are  called  mutual  or  joint  stock  com- 
panies, without  intending  to  imply  that 
they  are  not  incorporated."  Abbott's 
Note,  on  page  805,  vol.  2,  Addison  on 
Contracts,  8th  Eng.  ed. 

Stock  Exchanges. — The  law  of  the 
"stock  exchange,"  while  in  some  re- 
spects allied  to  that  of  joint  stock 
companies,  yet  is  so  essentially  diiFerent 
from  it  in  many  particulars,  that  a  dis- 
cussion of  it  under  the  law  of  stock 
companies  would  seem  out  of  place. 
Dos  Passos,  in  his  work  on  Stock  Brok- 
ers and  Stock  Exchanges,  11-17,  says: 
"The  board  of  brokers  is  a  voluntary 
association  of  persons  who,  for  conven- 
ience in  the  transaction  of  business  with 
each  other,  have  associated  themselves 
to  provide  a  common  place  for  the 
transaction  of  their  individual  business, 
agreeing  among  themselves  to  pay  the 
expenses  incident  to  the  support  of  the 
objects  of  the  association,  in  which 
each  for  himself,  at  stated  hours  of  the 
day,  and  for  his  individual  profit,-may 
prosecute  his  own  business,  and  enter 
into  separate  engagements  with  his  fel- 
low members.  The  association  does 
not  share  in  the  losses  of  the  individual 
associates;  each  member  takes  his  own 
gains,  and  individually  sustains  the 
losses  incident  to  his  engagements." 
"The  obligations  and  rights  of  its  mem- 
bers are  not  determined  by  any  statutory 
provision.  There  is  no  contribution  of 
capital  by  its  members  for  the  prosecu- 
tion of  any  kind  of  business  by  the  asso- 
ciation. It  issues  no  stock,  nor  can  the 
individual  members  claim  any  rights  of 
property  in  it  as  stockholders." 

Unlike  an  incorporated  commercial 
joint  stock  company,  the  privilege  of 
membership  in  such  a  voluntary  asso- 
ciation may  be  conferred  or  withheld,  at 

103 


its  pleasure,  and  the  law  cannot  compel 
the  admission  of  an  individual  into  the 
society  against  its  wish. 

The  above  are  some  of  the  general 
elements  which  distinguish  stock  ex- 
changes from  corporations,  incorporated 
joint  stock  associations  or  partnerhips. 
The  exchange  is  in  no  wise 
interested  in  the'  pecuniary  gains  or 
profits  of  its  members,  and  the  sole 
source  of  its  revenue  is  derivable  from 
such  dues,  fines,  assessments,  or  contri- 
butions as  it  may,  from  time  to  time, 
collect  or  receive  frotn  its  members,  to- 
gether with  any  increase  of  its  present 
accumulations.  At  common  law,  the 
legal  title  of  the  personal  property  of 
the  exchange,  it  being  unincorporated, 
is  vested  in  all  of  its  members,  in  like 
manner  as  the  title  to  partnership  prop- 
erty is  vested  in  all  the  partners.  But, 
unlike  the  relation  of  partners,  a  mem- 
ber of  the  exchange  or  his  legal  repre- 
sentatives, has  no  right  to  call  for  an 
account  of  the  property  and  a  division 
of  the  sanne.  A  member  has  no  several 
proprietary  interest  in  it,  or  a  right  to 
any  proportionable  part  of  it,  upon 
withdrawing.  He  has  merel_y  the  en- 
joyment and  use  of  it  while  he  is  a 
member;  but  the  property  remains  with, 
and  belongs  to,  the  body  while  it  con- 
tinues to  exist,  like  a  pew,  the  ultimate 
and  dominant  property  in  which  is  in 
the  congregation,  and  not  in  the  pew- 
holder;  and  "when  the  body  ceases  to 
exist,  those  who  may  then  be  members 
become  entitled  to  their  Jjroportionate 
share  of  its  assets."       < 

Produce  Exchanges. — The  law  of  the 
prodvice  exchange  is  also  peculiar  to 
itself.  "As  a  general  rule,  the  members 
of  unincorporated  associations  are  re- 
garded as  partners,  and  are  subject  to 
the  whole  law  of  partnership.  The  ap- 
plication of  this  principle,  however,  to 
the  unincorporated  exchange,  should  be 
restricted.  For  the  acts  of  its  officers  or 
servants,  directly  authorized  by  the 
constitution,  laws  or  regulations  of  the 
unincorporated  exchange,  its  members 
would  be  individually  liable,  under  the 
general  principle  above  cited.  But  in 
the  main,  this  question  is  now  purely, 
speculative  as  regards  the  exchange. 
For  the  proposition,  as  presented  in  the 
reports,  has  been  raised  in  cases  where 
the  officers  or  servants  of  tmincor- 
porated  social  or  literary  societies  have 
incurred  obligations  without  any  ex- 
press authorization  from  the  organiza- 
tion." Bisbee  and  Simonds,  Law  of  the 
Produce  Exchange,  §  64. 
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1.  Distinguished  from  Ordinary  Partnerships. — In  an  ordinary  part- 
nership the  death  or  withdrawal  of  a  member  works  a  dissolution 
of  the  firm!  In  joint  stock  companies,  however,  the  death  of  a 
member  or  the  withdrawal  or  transfer  of  his  interest,  does  not 
involve  a  dissolution  of  the  company.  In  such  companies  there 
is  no  delectus  personce.  In  the  absence  of  legislation  to  the  con- 
trary, the  members  of  a  joint  stock  company,  like  the  members 
of  a  partnership,  are  liable  idt  all  the  debts  of  the  association  ; 
and  in  other  essential '  respects  such  companies  are  similar  to 
ordinary  partnerships.^ 


1.  Joint  stock  companies  are  nothing 
more  than  ordinary  partnerships,  unless 
they  are  expressly  sanctioned  by  some 
.special  or  general  act  of  the  legislature. 
Butterfield  v.  Beardsley,  28  Mich.  412; 
Wells  V.  Gates,  18  Barb.  (N.  Y.)  554; 
Moore  v.  Brink,  3  -Hun  (N.  Y.)  402; 
Lafond  t'.  Deems,  52  How.  (N.  Y.)  41; 
Wells  V.  Gates,  iS  Barb.  (N.  Y.)  554; 
Dennis  -z'.  Kennedy,  i9Barb.(N.Y.)5i7. 

An  unincorporated  building  associa- 
tion is  only  a  partnership.  "9  Weekly 
Notes  Cas.  (Pa.)  79. 

The  constitution  of  an  association 
provided  for  a  choice  of  officers, 
and  that  the  president  and  direc- 
tors should  "have  the  exclusive 
direction  and  arrangement  of  all 
the  concerns  of  the  company  and 
treasury  department."  Thus,  consti- 
tuted it  became ,  rather  a  joint  stock 
company  than  a  proper  copartnership. 
If  the3'  had  been  copartners,  each  indi- 
vidual could  have  disposed  of  th^  whole 
property,  incurred  liabilities  and  made 
purchases.  In  this  association  no  one, 
nor  even  all  the  members,  not  being  di- 
rectors,could  have  done  this.  And  the  law 
applicable  to  partnerships  proper  does 
not  decide  the  rights  of  the  members.- 
Cox  V.  Bodfish,  35  Me.  302;  Livingston 
V.  Lynch,  4  Johns.  Ch.  (N.  Y.l  573; 
Irvine  v.  Forbes,  11'  Barb.  (N.  Y.)  587. 

A  provision  that  each  member  may 
sell  and  transfer  his  interest  and  thus 
introduce  a  new  partner,  though  un- 
usual, is  not  inconsistent  with  the  con- 
tract of  copartnership.  Hoadley  v. 
County  Commissioners,  105  Mass.  519. 

When  the  association  is  for  private 
and  individual  profit  or  pleasure,  with 
no  public  object,  it  is  treated  as  a  co- 
partnership So  where  the  association 
is  for  private  emolument  or  for  benevo- 
lence, confined  exclusively  to  the  asso- 
ciates, and  in  which  none  others  par- 
ticipate, as  between  themselves,  they 
are  partners.  Thomas  v,  EUmaker,  i 
Parsons  Sel.  Eq.  Cas.  (Pa.)  98. 


ClulJS.  —  A  social  club  without 
formal  constitution  and  without  ob- 
jects of  profit  or  pecuniary  ad- 
vantage may  be  held  liable  under 
the  Neiv  Tork  statute  as  a  joint 
stock  company  or  association  of  seven 
or  more  persons  having  a  common  in- 
terest. Effinghousen  v.  Worth  Club,  4 
Abbott's  New  Cases  (N.  Y.)  300.  See 
contra,  Park  v.  Simmons,  10  Hun  (N. 
Y.),  128.  In  In  re  St.  James  Club,  2 
De  Gex,  McN.  &  G.  383,  it  was  held 
that  a  club  is  neither  a  partnership  nor 
a  joint  stock  company. 

A  joint  stock  company  to  trade  in 
land  is  an  ordinary  partnership. 
Kramer  v.  Athens,  7  Pa.  St.  165;  In  re 
Account  of  Fry,  Treasurer  of  North 
Branch  Coal  Co.,  4  Phila.  (Pa.)  129; 
Clagett  V.  Kilbourne,    i  Black.  (U.  S.) 

346- 

In  mining  partnerships  there  is  usu- 
ally no  delectus  fersonce,  and  as  a  con- 
sequence such  a  partnership  is  not  dis- 
solved by  the  death  of  a  partner  or  a 
sale  of  an  interest  by  a  partner  to  a 
stranger.  Taylor  v.  Castle,  42  Cal. 
367;  Skillman  v.  Lachman,  23  Cal. 
199;  Duryea  v.  Burt,  28  Cal.  569; 
Jones  V.  Clark,  42  Cal.  180:  Dough- 
erty V.  Creary,  30  Cal.  290.  See 
also  Troy  Nail  Factory  v.  Corning,  45 
Barb  (N.  Y.)  231;  Bradley  v.  Hark- 
ness,  26  Cal.  69;  Abel  v.  Love,  17  Cal. 
233;  Settembre  v.  Putnam,  30  Cal.  490; 
Rich  V.  Davis,  6  Cal.  163. 

Liability  to  Taxation. — In  several 
cases  it  has  been  held  that  joint  stock 
companies,  being  corporations  within 
the  meaning  of  the  constitution,  are 
liable  to  taxation  on  their  capital.  Sand- 
ford  V.  Board  of  Supervisors,  i  %  How. 
Pr.  (N.  Y.)  172.  See  also  Oliver  .'. 
Liverpool  etc.  Ins.  Co,,  100  Mass.   531. 

But  in  the  recent  case  of  People  v. 
Commissioners  of  Taxes  in  the  supreme 
court  of  Neiv  Tork,  not  yet  reported, 
Judge  Barrett  held  that  the  Na- 
tional Express  Company,  a  joint  stock 
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2.  Distinguished  from  Corporations. — The  shareholders  of  a  corpo- 
ration are  liable  for  the  debts  of  the  company  only  to  the  extent 
of  the  share  of  the  capital  stock  actually  contributed  by  them. 
Joint  stock  companies  are  distinguished  from  corporations  in 
the  fact  that,  apart  from  legislation,  thfeir  members  are  liable  to 
contribute  to  the  debts  of  the  company.  In  other  respects  the}- 
are  similar.  They  both  have  a  continued  existence  unaffected  by 
the  death  or  withdrawal  of  members ;  the  operations  of  both  are 
carried  on  through  officers  or  agents,  and  they  both  assume  and 
hold  themselves  out  to  the  world  under  a  corporate  name.^ 


company,  was  not  taxable  upon  its 
capital  stock  as  a  corporation,  that 
while  the  legislature  had  conferred 
manj'  corporate  incidents  upon  such 
companies,  yet  they  were  not  corppra- 
tions  and  the  acts  allowing  such  com- 
panies to  be  formed  declared  the  oppo- 
site intent.  He  says:  "It  is  true  this  is 
not  always  the  test  of  corporate  exist- 
ence, but  it  is  at  least  conclusive  of  the 
absence  of  any  legislative  attempt  to 
confer  corporate  franchises.  A  corpo- 
ration cannot  be  formed  by  a  private 
agreement  between  individuals.  The 
franchise  must  proceed  from  the  State, 
and  even  the  State  cannot  compel  people 
to  accept  its  bounty.  Joint  stock  com- 
panies may  be  formed  without  regard 
to  these  statutes,  and  the  promoters 
may  choose  to  proceed  solely  upon 
their  common  law  rights  and  responsi- 
bilities. There  is,  in  fact,  no  statute  of 
the  State  providing  for  the  formation  of 
joint  stock  companies  or  limiting  their 
organization.     .  .      The  true   test 

is  whether  the  being  is  natural  or  artiii- 
cial.  It  is  artificial  if  created  by  stat- 
ute or  called  into  being  by  compliance 
with  statutory  provisions.  It  is  natural 
when  solely  the  creature  of  private 
contract.  The  nature  of  the  being  is 
not  affected  by  the  character  of  the 
contract.  "The  company  under  con- 
sideration was  not  formed  under  any 
general  or  special  statute.  It  be- 
came what  it  is — a  joint  stock 
company — solely  by  force  of  the 
contract  between  its  members,  em- 
bodied in  their  articles  of  association. 
They  were  required  by  no  law  to  file 
or,  as  in  England,  register  these  articles 
and  merely  become  an  artificial  being, 
a  legal  entity  with  a  defined  status,  sub- 
ject to  legislative  control.  They  were 
not  even  required  to  reduce  the  pro- 
visions of  these  articles  to  writing.  It 
would  seem  to  be  reasonably  clear, 
therefore,  that  general  legislation, 
merely  conferring  certain  of  the  privi- 
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leges  incident  to  corporations  upon  these 
subjects  of  private  agreement,  fails  to 
change  a  natural  into  an  artificial  being, 
and  no  more  creates  a  corporation  than 
would  general  legislation  conferring 
similar  privileges  upon  ordinarv  part- 
nerships." See  also  Hoadley  v.  County 
Commissioners,  105  Mass.  519;  Gleason 
V.  McKay,  134  Mass.  419. 

■A  joint  stock  company,  as  a  general 
thing,  is  an  ordinary  copartnership,  and 
subject  to  all  the  rules  relating  to  part- 
nerships. Hedge's  App.,  63  Pa.  St.  274; 
Babb  V.  Reed,  5  Rawle  (Pa.)  151;  ///  re 
Account  of  Fry,  Treasurer, etc.,  4  Phila. 
(Pa.)  129;  Kramer  v.  Arthurs,  7  Pa. 
St.  165;  Manning  v.  Gasharil,  27  Ind. 
399;  Robbins  v.  Butler,  24  111.  387; 
Dennis  I).  Kennedy,  19  Barb.  (N.  Y.) 
517;  Townsend  v.  Goewey,  19  Wend. 
(N.  Y.)  424;  Cross  V.  Jackson,  5  Hill 
(N.  Y.)  478;  Williams  v.  Bank  of 
Michigan,  7  Wend.  (N.  Y.)  539;  Tap- 
pan  V.  Bailey,  4  Mete.  (Mass.)  529; 
Vigers  v.  Sainet,  13  La.  300;  Tenne3'  v. 
N.  E.  Protective  Union,  37  Vt.  64;  Bul- 
lard  V.  Kinney,  10  Cal.  60;  Skinner  v. 
Dayton,  19  Johns.  (N.  Y.)  513;  Hess  v. 
Werts,  4  Serg.  &  Rawle  (Pa.)  356; 
Henry  v.  Jackson,  37  Vt.  431;  Pennsyl- 
vania Ins.  Co.  r<.  Murphy,  5  Minn.  36; 
Bailey  v.  Baucker,  3  Hill  (N.  Y.)  iSS; 
English  V.  Wall,  12  Rob.  (La.)  132; 
National  Bank  of  Schuylersville  v. 
Lasher,  i  Thomp.  &  C.  (i  N.  Y.  Sup. 
Ct.)  313;  Pettis  T'.  Atkins,  60  I'll.  454; 
Ex  parte  Grisenwood,  4De  G.  &J.  544; 
Whitman  v.  Porter,  107  Mass.  522; 
McGreary  v.  Chandler,  58  Me.  537. 

1.  Liability  of  Members. — If  the  terms 
of  the  association  do  not,  by  fair  and 
necessary  construction,  negative  the  in- 
tention of  personal  liability,'  in  judg- 
ment of  law  and  equity,  the  members 
of  the  company  are  individuall3'  re- 
sponsible for  all  debts  contracted,  for 
the  objects,  and  within  the  scope,  of  the 
association.  If  they  did  not  mean  to 
be   personally   liable    for    deficiencies, 
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good  faith  required  that  they  should 
speak  unequivocallv,  and  give  notice 
that  such  were  the  terms  on  which  they 
contracted.  If  they  had  accepted  tlie 
franchise  of  an  incorporation  offered  to 
them  by  the  legislature,  their  rights  and 
duties  would  have  been  distinctly 
marked  and  understood,  and  no  person 
would  have  confided  in  their  personal 
responsibility.  Skinner  v.  Dayton,  19 
Johns.  (N.  Y.)  513. 

The  words  "joint  stock  company" 
have  never  been  used  as  descriptive  of 
a  corporation  created  by  special  act  of 
the  legislature,  and  authorized  to  issue 
certificates  of  stock  to  its  shareholders. 
They  describe  a  partnership  made  up 
of  many  persons  acting  under  articles 
of  association,  for  the  purpose  of  carry- 
ing on  a  particular  business,  and  having 
a  capital  stock  divided  into  shares  trans- 
ferable at  the  pleasure  of  the  holder. 
Attorney  General  v.  Mercantile  Ins. 
Co.,  121  Mass.  524. 

"  If  we  look  into  the  books  for  ele- 
mentary definitions,  we  shall  find  that 
corporations  have  no  other  attributes 
except  the  technical  one  of  a  common 
seal  to  distinguish  them  from  common 
law  partnerships.  On  the  other  hand, 
simple  partnerships  have  none  of  the 
■attributes  or  qualities  here  mentioned. 
Mere  names  are  of  but  little  importance. 
Looking  at  the  substance  and  nature  of 
things,  it  is  plain  that  in  respect  to  the 
absence  of  a  common  seal  merely  these 
joint  stock  associations  are  like  partner- 
ships. In  the  other  and  vastly  more 
material  respects  mentioned,  they  are 
like  corporations,  although  they  are  not 
declared  to  be  such  by  the  legislative 
acts  referred  to.  Waterbury  v.  Mer- 
chants' Union  Express  Co.,  50  Barb.  (N. 

Y.)  157- 

''  It  has  been  impossible  for  me  to  see 
the  force  of  the  argument  that,  because 
the  legislature  have  constantly  avoided 
to  call  these  associations,  or  any  of  their 
machinery,  a  corporation,  therefore  we 
cannot  adjudge  them  to  be  so.  If  they 
have  the  attributes  of  corporations,  if 
they  are  so  in  the  nature  of  things,  we 
can  no  more  refuse  to  regard  them  as 
such  than  we  could  refuse  to  acknowl- 
edge John  or  George  to  be  natural  per- 
sons, because  the  legislature  ma}',  in 
making  provisions  for  their  benefit, 
have  been  pleased  to  designate  them  as 
belonging  to  some  other  species  Should 
the  legislature  expressly  declare  each  of 
them  to  be  corporations,  without  giving 
them  corporate  succession,  or  other 
artificial     attributes,     the     cieclaration 


would  not  make  them  so.  On  the  other 
hand,  even  an  express  legislative  de- 
claration that  certain  associations  are 
not  included  in  the  definition  of  cor- 
porations, would  not  change  theii" 
character,  provided  they  should  in  fact 
be  clothed  with  all  the  essential  powers 
of  corporations."  Thomas  v.  Dakin, 
22  Wend.  (N.  Y.)  9  (Cowen,  J.); 
Liverpool  and  London  Ins.  Co.  v. 
Massachusetts,  10  Wall.  (U.  S.)  566; 
Sandford  v.  Board  of  Supervisors,  15 
How.  (N.  Y.)  172;  Waterbury  v.  Mer- 
chants' Union  Express  Co.,  50  Barb. 
(N.  Y.)  157,  3  Abb.  Pa.  (N.  Y.)  163; 
Westcott  V.  Fargo,  61  N.  Y.  542;  Oliver 
V.  Liverpool  etc.  Ins.  Co.,  100  Mass. 
531;  Maltz  V.  American  Express  Co., 
I  Flippin  (U.  S.)  611;  Fargo  ii.  Louis- 
ville etc.  Ry.  Co.,  6  Fed.  Rep.  787. 

Land  Company. — Five  persons  being 
tenants  in  common  of  a  tract  of  land 
formed  themselves  into  a  company 
called  the  Hastings  Town  Company, 
for  the  purpose  of  selling  lots  in  the 
town  site  of  Hastings  for  the  mutual 
benefit  of  the  members.  The  articles 
of  association  provided  that  the  capital 
should  be  $4000,  divided  into  shares  of 
$100  each;  that  there  should  be  five  di- 
rectors who  should  elect  from  their 
number  a  president,  a  secretary  and  a 
treasurer;  that  the  president  should 
have  power  to  convey  the  property  of 
the  corporation,  such  conveyances  to  be 
countersigned  by  the  secretary.  The 
president  in  due  form  having  conveyed 
or  dedicated  part  of  the  land  to  county 
purposes,  one  of  the  members-  of  the 
association  conveyed  his  interest  in  the 
land  so  dedicated  and  his  assignee 
bringing  ejectment,  it  was  held  that  the 
organization,  though  designated  a  cor- 
poration, was  in  fact  a  joint  stock  com- 
pany or  quasi  partnership  for  the  pur- 
pose of  disposing  of  the  lots  in  question. 
The  lots  became  in  fact  partnership 
property  from  the  sale  of  which  each 
shareholder  received  his  proportion  of 
the  amount  received.  That  as  the  ex- 
press authority  of  each  partner  had 
been  given  to  the  president  and  secre- 
tary to  execute  deeds  in  the  name  of 
the  co-partnership,  they  were  the  proper 
parties  to  make  the  deeds,  and  that  the 
purchaser  from  one  of  the  partners 
took  the  property  subject  to  the  con- 
tract made  by  the  president  and  sec- 
retary with  the  county.  Batty  v.  Adams 
County,  16  Neb.  44.  See  also  Living- 
ston V.  Lynch,  4  Johns.  Ch.  (N,  Y.) 
573;  Irvine  v.  Forbes,  11  Barb.  (N.  Y.) 
587- 
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3.  Recognized   at   Commou  Law. —  Joint   stock    companies,   the 
shares  in  which  are  represented  to  be  transferable  at  the  will  of 


If  the  organization  of  a  proposed 
corporation  be  so  defective  as  to  fail  in 
effecting  its  purpose,  the  members  be- 
come in  legal  effect  partners.  Whipple 
V.  Parker,  29  Mich.  369;  Blanchard  v. 
KauU,  44  Cal.  440. 

Mining  Companies. — The  powers  of 
members  and  managers  of  mining  part- 
nerships are  limited  to  acts  necessary 
to  the  transaction  of  the  business  of 
mining.  All  persons  dealing  with  them 
are  bound  to  take  notice  of  the  pe- 
culiarities of  such  associations.  A 
stranger  by  his  purchase  of  shares  pre- 
sumptively becomes  a  partner.  There 
is,  however,  no  relation  of  trust  or 
confidence  between  associates  in  a  min- 
ing operation  which  is  violated  by  the 
sale  or  assignment  by  a  partner  of  his 
share  or  interest.  Charles  v.  Eshleraan, 
5  Colo.  107;  Manville  v.  Parks,  7  Colo. 
128;  Higgins  V.  Armstrong,  9  Colo.  38; 
Lamar  v.  Hale,  79  Va.  147;  Santa 
Clara  Mining  Assoc,  v.  Qijicksilver 
Mining  Co.,  17  Fed.  Rep.  657;  Jones  v. 
Clark,  42  Cal.  180;  Taylor  v.  Castle, 
42  Cal.  367;  Kahn  v.  Smelting  Co.,  102 
U.  S.  641;  Bissell  V.  Foss,  114  U.  S. 
252;  Bybee  v.  Hawkett,  8  Sawyer  (U. 
S.)  176;  Snyder  v.  Burnham,  77  Mo.  52. 

In  an  action  against  an  unincor- 
porated ditch  company  upon  a  note 
given  by  its  agent,  it  was  held  "that  the 
defendants  constituted  one  of  the  or- 
dinary unincorporated  ditch  companies 
so  common  in  the  mining  regions, 
owning  a  ditch  which  conveyed  water 
from  a  certain  stream  to  a  distant  mine, 
for  sale  to  the  miners  for  mining  pur- 
poses. The  interests  were  held  by  the 
owners  in  different  proportions,  in 
shares,  represented  by  certificates  of 
stock,  which  were  bought  and  sold  at 
the  pleasure  of  the  owners,  without  con- 
sulting the  co-owners.  The  ordinary 
relations  of  the  stockholders  in  these 
associations,  like  those  in  the  usual 
mining  companies,  organized  and  con- 
ducted upon  similar  principles,  and 
sometimes  called  mining  partnerships,- 
are  not  those  of  strict  commercial  part- 
nerships, but  are  more  in  the  nature  of 
tenancies  in  common.  Some  of  the  in- 
cidents of  a  partnership  pertain  to  them, 
and  some  6f  mere  tenancies  in  common, 
but  the  powers  of  the  several  members 
by  virtue  of  being  members  are  differ- 
ent from  those  of  commercial  partner- 
ships.    A  member  of  one  of  these  asso- 


ciations has  no  general  authority,  by 
virtue  of  such  membership,  to  bind  the 
company  by  his  contracts.  Nor  has  the 
managing  agent  any  authority  other 
than  that  conferred  upon  him,  either 
expressly  or  by  necessary  implication 
from  his  acts  recognized  bj'  the  com- 
pany, with  full  knowledge  of  the  acts  at 
the  time  of  the  recognition."  McCon- 
nell  V.  Denver,  35  Cal.  365;  Skillman 
z'.  Lachman.  23  Cal.  198;  Bradley  v. 
Harkness,  26  Cal.  69;  Abel  v.  Love,  17 
Cal.  233. 

Voluntary  Associations  in  Hassacliu- 
setts — Car  Trusts. — A  number  of  per- 
sons formed  an  association  by  an  in- 
strument in  writing  containing  numer- 
ous articles,  for  the  purpose  of  buying, 
selling'  and  leasing  railroad  rolling 
stock,  to  be  sold  or  leased  to  the  New 
York  &  New  England  R.  R.  Co.  with 
provisions  for  admitting  other  persons 
to  membership.  The  members  of  the 
car  trust  were  to  furnish  money  for  the 
purchase  of  the  rolling  stock,  and  were 
to  have  certificates  for  the  amounts  so 
furnished,  providing  that  the  principal 
sum  contributed  by  each  member 
should  be  repaid  in  ten  annual  instal- 
ments, with  interest;  both  principal  and 
interest  being  payable  only  out  of  the 
rentals  received  "for  the  rolling  stock. 
Every  owner  of  one  or  more  shares 
was  to  be  entitled  to  a  proportionate 
share  of  the  rentals  received.  The  con- 
templated profits  were  limited  to  six 
per  cent,  interest  on  the  money  ad- 
vanced; the  losses,  if  any,  to  be  borne 
proportionally.  There  were  also  pro- 
visions looking  to  the  purchase  of  roll- 
ing stock  from  time  to  time,  and  to  the 
issue  of  new  certificates  to  those  who 
should  advance  the  money  on  the  occa- 
sion of  each  purchase,  and  to  the 
making  of  a  new  and  separate  lease  of 
each  lot  or  series  of  rolling  stock. 
Held,  that  the  car  trust  association 
was  not  a  corporation.  It  was  a  mere 
voluntary  association.  There  is  no  in- 
termediate form  of  organization  be- 
tween a  corporation  and  a  partnership, 
like  the  joint  stock  companies  of  Eng- 
land and  of  some  of  the  United  States, 
known  to  this  commonwealth.  Since 
this  association  is  not  a  corporation,  its 
members  must  be  partners,  unless,  in- 
deed, as  the  defendant  contends,  they 
are  simply  co-owners.  But  we  cannot 
look  upon  them    simply  as   co-owners. 
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the   holder,  are   not  illegal  at  common  law.     This  has  been   ex- 
pressly decided  both  in  England  and  in  the  United  States.* 

II.  Stattttory  Enactments — 1.  In  England. — The  Companies 
act  of  1862  and  its  supplements  provide  that  any  seven  or  more 
persons  associated  for  any  lawful  purpose  may,  by  subscribing 
their  names  to  a  memorandum  of  association,  and  otherwise  com- 
plying with  the  requisitions  of  the  act  in  respect  to  registration, 
form  an  incorporated  company,  with  or  without  limited  liability. 
It  is  also  provided  that  the  subscribers  of  the  memorandum  of 
association,  together  with  such  other  persons  as  may  from  time 
to  time  become  members  of  a  company,  shall  be  a  body  corporate 
by  the  name  contained  in  the  memorandum  of  association,  capable 
of  exercising  all  the  functions  of  an  incorporated  company,  hav- 
ing perpetual  succession  and  a  common  seal,  with  power  to 
hold  lands.  Under  these  acts,  joint  stock  companies  have  been 
formed  in  large  numbers  and  have  absorbed  to  themselves  a  large 
share  of  the  business  of  Great  Britain.^ 

Ricker  v.  American  Loan  &  Trust  Co.,     27  Beav.   480,    the  master  of   the  rolls 


1O4  Mass.  346;  Whitman  v.  Parke,  107 
Mass.  522;  Hoadley  v.  County  Com- 
missioners, 105  Mass.  519;  Gleason  v. 
McKay,  134  Mass.  419. 

1.  English  Bubble  Act.— The  act  of  6 
Geo.  1,  ch.  iS,  commonly  known  as  the 
Bubble  act,  was  aimed  to  suppress 
joint  stock  companies  altogether.  It 
declared  them  common  nuisances;  en- 
acted penalties  for  membership  in  them, 
and  made  it  an  offence  for  brokers  to 
deal  in  their  shares.  .  This  act  was  re- 
pealed by  the  act  of  6  Geo.  IV,  ch.  91. 
The  illegality  of  joint  stock  companies 
seems  to  have  rested  entirely  upon  the 
Bubble  act.  Before  its  passage  and 
after  its  repeal  such  companies  were  not 
illegal  at  common  law.  In  Har- 
rison V.  Heathorn,  6  Man.  &G.  79,  the 
court  in  speaking  of  the  Bubble  act, 
said  "that  statute  having  been  repealed, 
the  question  is  now  altered,  and  we 
have  to  determine  whether  such  a  com- 
pany as  the  present  has  been  Shown  to 
be  a  nuisance  and  grievance  at  common 
law.  The  raising  of  transferable  shares 
of  the  stock  of  a  company  can  hardly 
be  said  to  be  of  itself  an  offence  at 
common  law;  no  instance  of  an  indict- 
ment at  common  law  for  such  an  of- 
fence can  be  shown,  the  raising  of 
stocks  with  transferable  shares  being 
indeed  a  modern  proceeding;  and  the 
very  great  particularity  with  which  it 
is  described  in  the  statute  seems  to 
show  that  it  was  an  offence  created  by 
the  statute  only."  In  Mexican  & 
South  American  Company,  Ex  parte 
Aston,  5  Jur.  N.  S.  615;  6  M.  &  G.  81; 


said:  "I  have  listened  in  vain  for  any 
.case,  or  indeed  for  the  statement  of 
any  principle,  whereby,  at  common  law, 
and  independent  of  any  statute,  a  part- 
nership between  persons  who  agree 
among  themselves  that  their  shares 
shall  be  legally  assignable  in  perpetuum, 
or  indefinitely  assignable,  is  absolutely 
void  and  illegal.  I  find  no  case  which 
determines  it,  and  no  principle  on 
which  it  can  rest;  nor  am  I  able  to  con- 
jecture why  such  an  association  should 
be  void  at  common  law.  It  does  not 
appear  to  me  to  offend  against  society, 
or  to  injure  any  class  of  individuals, 
and,  therefore,  unless  bound  by  distinct 
authority,  I  should  not  be  the  first 
judge  to  hold  that  such  an  association 
was  void  at  common  law.'*  See  also 
Welburn  v.  Ingilby,  I  Myl.  &  K.  61 ; 
Garrard  v.  Hardey,  5  Man.  &  G.  471. 

Bubble  Act  in  Massachusetts. — In 
Massachusetts  joint  stock  companies 
have  been  held  legal  at  common  law. 
In  Phillips  V.  Blatchford,  137  Mass. 
510,  Holmes,  J.,  said:  "It  is  too  late  to 
contend  that  partnerships  with  trans- 
ferable shares  are  illegal  in  this  com- 
monwealth. They  have  been  recog- 
nized as  lawful  by  the  court  from  Al- 
vord  V.  Smith,  5  Pick.  (Mass.)  332,  to 
Gleason  v.  McKay,  134  Mass.  419. 
Even  if  the  question  were  a  new  one 
we  should  come  to  the  same  result." 
In  the  same  case  it  was  decided  that  the 
Bubble  act  had  never  been  in  force  in 
Massachusetts. 

2.   25  and  26  Vict.,  ch.  47  (1862). 
•     Benjamin    Vaughn     Abbott,    in     a 
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2.  In  the  United  States. — In  some  of  the  United  States,  statutes 
have  been  passed  regulating  the  organization,  government  and 
management  of  joint  stock  companies.  Such  statutes  usually  fix 
the  minimum  number  of  members,  authorize  the  companies  to  sue 
■or  be  sued  in  their  own  name,  provide  for  the  management  of  the 
business,  and  establish  the  extent  of  the  liability  of  the  members. 
These  statutes  also  usually  require  that  the  organizers  of  the 
company  shall  record  articles  of  association  containing  the  names 
of  the  members,  the  amount  of  capital,  the  name  of  the  company, 
and  the  character  and  location  of  the  business.* 


note  to  Addison  on  Contracts  (8th 
Eng.  ed.),  p.  805,  says:  "The  English, 
use  of  the  term  [joint  stock  company] 
is  more  definite  and  extensive  than  the 
American.  In  both  countries  there  has 
been  a  great  extension  of  the  principle 
of  allowing  men  to  combine  for  a  large 
enterprise  without  assuming  the  full 
liability  of  partners,  and  in  both  coun- 
tries a  danger  has  been  seen  in  giving 
to  members  of  such  combinations  the 
entire  immunity  from  liability  pos- 
sessed by  members  of  corporations, 
formed  under  the  old  common  law 
forms  of  incorporation.  In  England, 
the  policy  has  been  to  confine  incorpo- 
ration to  its  original  meaning,  and 
grant  it  only  in  rare  cases;  while  laws 
have  been  passed  which  allow  partner- 
ships under  such  names  as  joint  stock 
companies,  public  companies,  etc.,  to 
assimilate  themselves  to  corporations, 
and  enjoy,  to  a  considerable  extent, 
corporate  powers,  and  exemption  from 
personal  liability,  but  which  do  not 
affect  to  recognize  such  bodies  as  "cor- 
porations" in  the  fullest  sense  of  that 
term.  In  this  country,  upon  the  other 
hand,  it  has  been  thought  convenient  to 
create  corporations  under  that  name 
for  almost  any  purpose  for  which  sim- 
ple partnership  forms  were  inadequate, 
and  to  secure  creditors  b3'  imposing  an 
individual  liability  upon  members  or 
officers  of  the  corporation.  Hence 
much  of  the  law  of  English  joint  stock 
companies  applies  directly  to  what  in 
this  country  are  termed  "corporations," 
especially  the  corporations  allowed  by 
the  laws  of  the  various  States  to  be 
formed  by  filing  ai;'ticle8  of  association 
under  what  are  known  as  'general  laws' 
of  incorporation." 

1.  In  Pennsylvania,  the  act  of  June 
2nd,  1874,  P.  L.  271,  is  known  as  the  "Joint 
Stock  Companies  act."  -The  first  sec- 
tion of  this  act  is  as  follows:  "When 
any  three  or  more  persons  may  desire  to 
form,  a  partnership  association,  for  the 


purpose  of  conducting  any  lawful  busi- 
ness or  occupation,  within  the  United 
States  or  elsewhere,  whose  principal 
office  or  place  of  business  shall  be  estab- 
lished and  maintained  within  this  State, 
by  subscribing  and  contributing  capital 
thereto,  which  capital  alone  shall  be 
liable  for  the  debts  of  such  association, 
it  shall  and  ma3'  be  lawful  for  such  per- 
sons to  sign  and  acknowledge  before 
some  oflScer  competent  to  take  the  ac- 
knowledgment of  deeds,  a  statement 
in  writing,  in  which  shall  be  set  forth 
the  full  names  of  such  persons  and  the 
amount  of  capital  of  said  association 
subscribed  for  by  each;  the  total  amount 
of  capital,  and  when  and  how  to  be 
paid;  the  character  of  the  business  to 
be  conducted,  and  the  location  of  the 
same;  the  name  of  the  association  with 
the  word  'limited'  added  thereto  as 
part  of  the  same;  the  contemplated 
duration  of  said  association,  which 
shall  not  in  any  case  exceed  twenty 
years,  and  the  names  of  the  oflScers  of 
said  association  selected  in  conformity 
with  the  provisions  of '  this  act.  And 
any  amendment  of  said  statement  shall 
be  made  or\\y  in  like  manner;  which 
said  statement  and  amendments  shall 
be  recorded  in  the  office  of  the  re- 
corder of  deeds  of  the  proper  county." 
Under  the  other  sections  of  this  act 
and  its  supplements,  it  is  provided:  (i) 
That  the  members  of  such  partnership 
association  shall  not  be  liable  for  the 
debts  of  such  association  beyond  the 
amount  of  their  unpaid  subscription  to 
the  capital,  and  no  execution  shall  issue 
therefor   without    an    order    of   court. 

(2)  That  the  word  "limited"  shall  be 
the  last  word  of  the  name  of  such  asso- 
ciation, and  shall  plainly  appear  upon  all 
signs,  bills  and  papers  of  whatever  kind 
used  by  the  assocfation,  and  the  omission 
of  this  word  shall  make  the  members 
severally  liable    as    general    partners. 

(3)  Interests  in  such  associations  shall 
be  personal  estate  and  may  be  trans- 
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ferred  subject  to  such  regulations  as 
the  association  may  prescribe,  but  no 
transferee  thereof  shall  be  entitled  to 
an  interest  in  the  management  of  the 
business  without  a  vote  of  a  majority  of 
the  members.  If  the  transferee  be  not 
elected  to  membership  in  the  associa- 
tion, the  price  of  his  interest  shall  be 
mutually  agreed,  and  in  default  thereof 
appraisers  shall  be  appointed  by  the 
court.  (4)  There  shall  be  at  least  one 
meeting  a  year,  at  one  of  which  there 
shall  be  elected  not  less  than  three  nor 
more  than  seven  managers,  one  of 
whom  shall  be  elected  chairman;  the 
other  officers  shall  be  a  secretary,  a 
treasurer  (both  ot  which  offices  may  be 
held  by  one  person),  and  such  other 
'officers  as  may  be  deemed  necessary; 
and  no  liability  for  more  than  $500,' 
except  against  the  person  incurring  it, 
shall  bind  the  association  unless  re- 
duced to  writing  and  signed  by  at  least 
two  managers.  (5)  Profits  shall  be  di- 
vided as  a  majority  of  the  members  may 
determine,  but  such  profits  shall  not 
diminish  the  capital.  (6)  Credit,  name 
or  capital  shall  not  be  loaned  to  any 
member  of  the  association,  nor  to  any- 
one else  without  the  written  consent  of 
a  majority  in  number  and  value  of  in- 
terest. (7)  Association  may  be  dis- 
solved by  expiration  of  time  limited  in 
statement,  or  by  vote  of  majority  in 
number  and  value  of  interest.  Upon 
dissolution  members  shall  elect  three 
liquidating  trustees,  who  shall  wind  up 
the  affairs  and  distribute  funds  as  fol- 
lows: (a)  To  payment  of  wages,  (b) 
Other  liabilities,  (c)  To  and  among 
members  in  proportion  to  their  inter- 
ests. t8)  Deeds,  bonds  and  mortgages 
shall  be  executed  under  the  common 
seal  of  the  association,  and  be  acknowl- 
edged by  the  chairman  and  secretary. 
(.9)  The  association  shall  be  sued  in  its 
association  name  and  service  shall  be 
made  upon  the  chairman,  secretary  or 
treasurer,  but  service  may  be  made 
upon  the  association  in  any  county  in 
this  State,  where  it  may  have  an  office, 
by  serving  the  process  upon  any  agent, 
clerk,  director  or  manager. 

By  the  supplementary  act  of  May 
1st,  1876  (P.  L.  89),  it  is  provided  that  a 
contribution  to  the  capital  of  the  asso- 
ciation may  be  made  in  real  or  per- 
sonal estate;  a  schedule  containing  a 
description  and  valuation  of  the  prop- 
erty so  contributed  must  be  inserted  in 
the  statement. 

Under  this  act,  prior  to  May  ist, 
1S76,  the   capital   was   to   be    paid    in 


cash.  Bernent  v.  Brick  Machine  Co., 
12  Phila.  (Pa.)  494;  Keystone  Boot  &■ 
Shoe  Co.  -v.  Schoelkopf,  it  Weekly 
Notes  of  Cases  (Pa.)  132;  Eliot  v.  Him- 
rod,  108  Pa.  St.  569. 

If  parties  seek  to  have  all  the  ad- 
vantages of  a  partnership  and  yet  limit 
their  liabilities  as  to  creditors,  they  must: 
comply  strictly  with  the  act.  Maloney 
f.  Bruce,  94  Pa.  St.  249;  Keystone 
Boot  &  Shoe  Co.  v.  Schoelkopff,  11 
Weekly  Notes  of  Cases  (Pa.)  132; 
Eliot  V,  Himrod,  108  Pa.  St.  569;  Pears 
V.  Barnes  (Pa.),  i  Cent.  Rep.  569; 
Hill  V.  Stetler  (Pa.),  12  Cent.  Rep.  138.. 

The  rule  applicable  to  corporations, 
that  in  a  suit  brought  upon  an  evidence' 
of  debt  either  by  or  against  a  corpora- 
tion de  facto,  the  corporate  existence 
and  liability  cannot  be  questioned,  can- 
not be  applied  to  associations  formed 
under  this  act.  Eliot  ^v.  Himrod,  loS- 
Pa.  St.  569. 

Before  members  of  the  association' 
can  be  subjected  to  execution  pro- 
cess, they  have  a  right  to  notice  and' 
must  be  given  an  opportunity  to  be' 
heard  before  they  can  be  adjudgedi 
debtors  and  therefore  liable  to  execu- 
tion.    Lauder  t;.  Tillia,  117  Pa.  St.  304. 

The  schedule  of  property  contributed ' 
must  not  be  a  lumping  valuation,  but; 
such  a  description  as  to  enable  one  to 
form  a  correct  estimate  of  the  extent  of 
the  property.  Maloney  v.  Bruce,  94- 
Pa.  St.  249;  Hite  Natural  Gas  Co.'s- 
Appeal,  118  Pa.  St.  436. 

A  person  who  buys  stock  from  the 
treasurer  of  the  association  is  affected' 
with   notice  that  the  stock  has  never' 
been  paid  for.     Jle  is  thereby  put  upon 
enquiry  into  the  manner  of  the  organi- 
zation, and  is  chargeable  with  notice  bf 
all    that  such  an  enquiry  would    have 
disclosed.     Hill    v.    Stetler    (Pa.),   12 
Cent.  Rep.  138.    The  transferee  of  an 
interest  or  an  executor  of  a  deceased" 
member  is  entitled  to  an  allowance  for 
good  will  in  making  up  the  value  of  the ' 
interest.  Appraisement  of  interest  con- 
sidered.    In  re  Henry  Disston  &  Sons- 
File  Co.,  8   Weekly  Notes    of    Cases 
(Pa.)  58. 

The  powers  of  the  members  of  a 
partnership  association  are  subject  to 
the  restraints  and  limitations  imposed 
by  law,  and  these  are  operative  as  well 
against  strangers  dealing  with  the  part- 
nership as  against  the  members  them- 
selves. Pittsburgh  Melting  Co.  v. 
Reese,  118  Pa.  St.  355. 

It  is  not  necessary  to  a  valid  organi- 
zation that  the  entire  subscribed  capitaL 
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should  be  paid  into  the  treasury  before 
an  association  can  begin  business,  but 
an  association  has  no  right  to  enter  up- 
on business  until  some  part  of  the  sub- 
scHbed  capital  has  been  paid.  The 
statement  should  show  how  much  has 
been  paid,  and  the  "  subscription  list 
book  "  should  show  thereafter  the  pay- 
ment or  the  failure  to  pay  the  instal- 
ments falling  due.  Hill  t;.  Stetler  (Pa.), 
12  Cent.  Rep.  138. 

The  association  is  not  liable  upon  a 
promissory  note  given  and  delivered  by 
the  chairman  not  in  the  ordinary  course 
•of  business,  and  for  tWe  purpose  of 
loaning  the  credit  of  the  association  to 
the  payee,  without  the  consent  and 
knowledge  of  the  other  members  of  the 
association.  Lerch  Hardware  Co.  v. 
First  National  Bank,  109  Pa.  St.  240. 

Associations  formed  imder  this  act 
of  1874  are  mere  limited  partnerships, 
and  a  judgment  confessed  by  one  mem- 
ber for  a  firm  debt  binds  the  firm  prop- 
erty. Leming  v.  Penn  Morocco  Co., 
16  Weekly  Notes  of  Cases  (Pa.)  114. 
See  also  Crowther  v.  Upland  Assoc, 
I  Del.  Co.  Rep.  (Pa.)  264. 

Joint  Stock  Companies  in  New  York. — 
In  Ne-ui  Tori,  by  chapter  258  of  the 
Laws  of  1849,  as  amended  by  the  laws 
of  1853,  chapter  153,  ^ny  joint  stock 
company  or  association,  consisting  of 
seven  or  more  shareholders  or  asso- 
ciates, may  sue  and  be  sued  in  the  name 
of  the  president  or  treasurer,  for  the 
time  being,  of  such  joint  stock  company 
or  association,  and  the  suit  shall  have 
the  same  force  and  effect  as  regards 
the  joint  rights,  property  and  effects  of 
such  joint  stock  company,  etc.,  "  as  if 
such  suits  and  proceedings  were  prose- 
cuted in  the  names  of  all  the  share- 
holders or  associates,  in  the  manner 
now  provided  by  law."  The  second 
and  third  sections  provide  that  the  suit 
shall  not  abate  by  reason  of  the  death, 
removal  or  resignation  of  the  president 
or  treasurer,  or  the  death  or  legal  in- 
capacity of  any  shareholder  or  asso- 
ciate; but  it  may  be  continued  against 
his  successor.  Other  clauses  provide 
that  the  president,  etc.,  shall  not  be  li- 
able in  his  own  person  or  property  by 
reason  of  any  such  suit  brought  against 
him  as  nominal  plaintiff  or  defendant. 

The  fourth  section  provides  that  suits 
against  any  such  joint  stock  company 
or  association  in  the  first  instance  shall 
be  prosecuted  in  the  manner  provided 
in  the  first  section  of  the  act,  but  after 
judgment  shall  be  obtained  against  the 
.company,  and   execution  shall    be   re 


turned  unsatisfied,  suits  may  be  brought 
against  all  or  any  of  the  shareholders, 
individually  etc. 

The  fifth  section  provides  as  follows: 
"  Nothing  herein  contained  shall  be 
construed  to  confer  on  the  joint  stock 
companies  or  associations  mentioned  in 
the  first  section  of  this  act,  any  of  the 
rights  or  privileges  of  corporations,  ex- 
cept as  herein  specially  provided." 

Prior  to  the  act  of  1849,  all  the  mem- 
bers of  an  incorporated  joint  stock 
company  or  association  were  necessary 
parties  to  an  action  by  or  against  such 
company  or  association,  whatever  the 
number  of  its  members  might  be.  Van 
Aernam  v.  Bleistein,  102  N.  Y.  355; 
Austin  V.  Searing,  16  N.  Y.  112; 
Witherhead  v.  Allen,  4  Ch.  App.  Dec. 
(N.  Y.)  628.  See  also  Nat.  Bank  v. 
Van  Derwerker,  74  N.  Y.  234.  See  also 
Kingsland  v.  Braisted,  2  Lansing  (N. 
Y.)  17;  New  York  Marbled  Iron 
Works  V.  Smith,  4  Duer  (N.  Y.)  362. 
See  also  West  Point  Assoc,  v.  Brown, 
3  Ed.  Ch.  (N.  Y.)  284.  The  remedy 
against  the  joint  property  must  be  ex- 
hausted before  an  action  can  be  brought 
against  the  individual  associates.  Rob- 
bins  V.  Wells,  I  Robertson  (N.  Y.) 
666;  W^terbury  v.  Merchants'  Express 
Co.,  50  Barb.  (N.  Y.)  157;  Flagg  v. 
Swift,  25  Hun  (N.  Y.)  624;  Wither- 
head V.  Allen,  3,  Keyes  (N.  Y.)  562. 

The  claim  against  the  individual  part- 
ners has  no  force  as  a  judgment  beyond 
the  effect  given  it  by  the  statute,  and  is 
not  a  substantive  cause  of  action  against 
them.  Bailev  v.  Bancker,  3  Hill  (N. 
Y.)  188.  See  also  Allen  v.  Clark,  65 
Barb.  (N.  Y.)  563;  Witherhead  v.  Al- 
len, 3  Keyes  (N.  Y.)  562. 

By  the  laws  of  1854,  ch.  245,  it  is  pro- 
vided (i)  Whenever,  in  pursuance  of 
its  articles  of  association,  the  property 
of  any  joint  stock  association  is  repre- 
sented by  shares  of  stock,  it  shall  be 
lawful  for  said  association  to  provide 
by  their  articles  of  association  that 
the  death  of  any  stockholder,  or  the 
assignment  of  his  stock,  shall  not  work 
a  dissolution  of  the  association,  but  it 
shall  continue  as  before;  nor  shall  such 
company  be  dissolved,  except  by  judg- 
ment of  a  court  for  fraud  in  its  man- 
algement,  or  other  good  cause  to  such 
court  shown,  or  in  pursuance  of  its  ar- 
ticles of  association.  (2)  Said  associa- 
tion may  also,  by  its  articles  of  associa- 
tion, provide  that  the  shareholders  may 
devolve  upon  any  three  or  more  of  the 
partners  the  sole  management  of  their 
business.  (3)  This  act  shall  in  no  court 
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be  construed  to  give  said  associations 
rights  and  privileges  as  corporations." 
By  the  laws  of  1867,  ch.  289,  such 
stock  companies  may  hold  real  estate 
necessary ,  for  the  accommodation  of 
their  business,  or  such  as  may  be 
mortgaged  to  it,  or  bought  under  judi- 
cial proceedings,  but  "the  said  joint 
stock  company'  shall  not  purchase,  hold 
or  convey  real  estate  for  any  other  pur- 
pose; and  all  conveyances  of  such  real 
estate  shall  be  made  to  the  president  of 
such  joint  stock  company,  as  such  presi- 
dent, and  who,  and  his  successors,  from 
time  to  time,  may  sell,  assign  and  con- 
vey the  same,  tree  from  any  Claim 
thereon  against  any  of  the  shareholders, 
or  any  person  claiming  under  them." 

If  one  of  the  members  of  such  asso- 
ciation die,  the  creditor  must  first  pur- 
sue his  remedy  against  the  survivors. 
Moore  v.  Brink,  3  Hun  (N.  Y.)  402. 
See  also  Robbins  v.  Wells,  18  Abb.  Pr. 
(N.  Y.)  191. 

Under  the  statute  allowing  an  action 
against  an  unincorporated  association, 
to  be  brought  against  the  president  or 
treasurer,  an  action  against  the  presi- 
dent, secretary  and  treasurer  is  im- 
properly brought.  Schmidt  v.  Gunth- 
er,  5  Daly  (N.  Y.)  452. 

The  acts  of  1849  and  of  1851  do  not 
include  the  fire  companies  of  the  city 
of  New  York.  Masterson  v.  Botts,  4 
Abb.  Pr.  (N.  Y.)  130., 

The  statutes  of  1849  and  of  1851 
conferred  upon  the  plaintiff  no  right  to 
sue,  except  in  cases  where  the  share- 
holders or  associates  could  before  have 
prosecuted.  >  Their  intent  was  to  obvi- 
ate the  inconvenience  of  joining  all  the 
shareholders  or  associates  'as  parties; 
to  facilitate  an  existing  right  of  action, 
and  not  to  create  a  new  one.  Corning 
V.  Greene,  23  Barb.  (N.  Y.)  33. 

These  acts  were  intended  to  apply  to 
suits  having  in  view  a  remedy  against 
the  "  joint  property  and  effects  "  of  such 
companies  and  associations;  an  action 
•which  seeks  to  restrain  the  association 
from  carrying  into  effect  a  resolution  of 
suspension  against  one  of  its  members, 
is  not  within  the  meaning  of  said  acts. 
Rorke  v.  Russell,  2  Lansing  (N.  Y.) 
242. 

Joint  Stock  Companies  In  Virginia. — 
By  the  joint  stock  companies  acts  of 
Virginia,  commissioners  are  appointed 
to  receive  subscriptions  to  the  capital 
stock  after  giving  thirty  days'  notice. 
The  subscription  books  shall  remain 
open  ten  days,  or  longer,  as  the  com- 
missioners may  determine. .  The  sub- 


scriptions shall  be  in  shares  of  $100 
each,  upon-which  two  dollars  must  be 
paid  at  the  time  of  subscribing,-and  the 
balance  at  such  times  as  the  president 
and  directors  may  designate.  The. 
board  of  directors  shall  be  elected  by 
the  stockholders,  and  shall  consist  of 
five  members,  unless  a  different  num- 
ber be  prescribed.  The  shares  of  stock 
shall  be  considered  personal  estate,  and 
shall  pass  to  the  personal  representa- 
tive or  assignee  of  the  shareholder,  and 
certificates  shall  be  issued  for  such 
shares  of  stock.  Annual  reports  shall 
be  made  by  the  board  of  directors,  ac- 
companied by  statements  of  their  re- 
ceipts and  disbursements. 
"^Ptior  to  ,1883-4,  joint  stock  compa- 
nies were  created  or  "incorporated"  by 
act  of  the  legislature.  B3'  acts  of  that 
session,  ch.  97,  it  is  provided  that  "  any 
five  or  more  persons  who  shall  desire 
to  form  a  joint  stock  company  for  the 
conduct  of  any  enterprise  or  business, 
which  may  lawfully  be  condiicted  by 
an  individual,  or  by  a  body  politic  or 
corporate,  except  to  construct  a  turn- 
pike to  be  constructed  beyond  the,  lim- 
its of  the  county,  or  a  railroad  or  canal, 
or  to  establish  a  bank  of  circulation, 
may  make,  sign  and  acknowledge  be- 
fore any  justice  or  notary,  or  county  or 
corporation  judge,  or  clerk  of  a  county, 
corporation,  or  circuit  court,  a  certifi- 
cate in' writing,  setting  forth  the  name 
of  the  company,  the  purposes  for  which 
it  is  formed,  the  capital  stock  and  its 
division  into  shares,  thp  amount  of  real 
estate  proposed  to  be  held  by  it,  the 
place  at  which  its  principal  office  is  to 
be  kept,  the  chief  business  to  be  trans- 
acted, and  the  names  and  residences  of 
the  officers  who  for  the  first  year  are  to 
manage  the  affairs  of'  the  company. 
This  certificate  may  be  presented  to  the 
circuit  court  of  the  county,  or  the  cir- 
cuit or  corporation  court  of  the  county 
wherein  the  principal  office  of  the  com- 
pany is  to  be  located,  or  to  the  judge 
thereof  in  vacation.  The  said  court  or 
judge  in  vacation  shall  have  a  discre- 
tion to  grant  or  refuse  to  said  persons  a 
charter  of  incorporation  upon  the  terms 
set  forth  in  the  said  certificate,  or  grant 
if  upon  such  other  terms  as  may  be  ad- 
judged reasonable.  If  the  charter  be 
granted,  it  shall  be  recorded  by  the 
clerk  of  the  said  court,  in  a  book  to  be 
provided  and  kept  for  the  purpose,  and. 
shall  be  certified  by  him  to  the  secre- 
tary of  the  commonwealth,  to  be  in  like 
manner  recorded  in  his  office. 
Mining  FartnersMps  in  California.— 
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statutory 
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Enactments. 


In  California,  associations  for  mining 
purposes, called  in  the  statutes  "mining 
partnerships,"  are  analogous  to  joint 
stock  companies,  in  that  there  is  no  de- 
lectus fersoncE,  and  there  is  no  dissolu- 
tion at  the  will  of  one  of  the  parties. 
The  following  provisions  with  respect 
to  such  associations  appear  in  Deering's 
Civil  Code  of  California,  §  2511,  et  seq.: 
"A  mining  partnership  exists  when  two 
or  more  persons  who  own  or  acquire  a 
mining  claim  for  the  purpose  of  work- 
ing it  and  extracting  the  mineral  there- 
from, actually  engage  in  working  the 
same.  An  express  agreement  to  be- 
come partners  or  to  share  the  profits 
and  losses  of  mining,  is  not  necessary  to 
the  formation  or  existence  of  a  mining 
partnership.  The  relation  arises  from 
the  ownership  of  shares  or  interest  in 
the  mine,  and  working  the  same  for 
the  purpose  of  extracting  the  minerals 
therefrom.  A  member  of  a  mining 
partnership  shares  in  the  proiits  and 
losses  thereof  in  the  proportion  which 
the  interest  or  share  he  owns  in  the 
mine  bears  to  the  whole  partnership 
capital  or  whole  number  of  shares. 
Each  member  of  a  mining  partnership 
has  a  lien  on  the  partnership  property 
for  the  debts  due  the  creditors  thereof, 
and  by  money  advanced  by  him  for  its 
use.  This  lien  exists,  notwithstanding 
there  is  an  agreement  among  the  part- 
ners that  it  must  not.  The  mining 
ground  owned  and  worked  by  partners 
in  mining,  whether  purchased  with  part- 
nership funds  or  not,  is  partnership  prop- 
erty. One  of  the  partners  in  a  mining 
partnership  may  convey  his  interest  in 
the  mine  and  business  without  dissolv- 
ing the  partnership.  The  purchaser, 
from  the  date  of  his  purchase,  becomes 
a  member  of  the  partnership.  A  pur- 
chaser of  an  interest  in  the  mining 
ground  of  a  mining  partnership  takes 
it  subject  to  the  liens  existing  in  favor 
of  the  partners  for  debts  due  all  credi- 
tors thereof,  or  advances  made  for  the 
benefit  of  the  partnership,  unless  he 
purchased  in  good  faith,  for  a  valuable 
consideration,  without  notice  of  such 
lien.  A  purchaser  of  the  interest  of  a 
partner  in  a  mine  when  the  partnership 
is  engaged  in  working  it,  takes  no- 
tice of  all  liens  relating  from  the  rela- 
tion of  the  partners  to  each  other  and 
to  the  creditors  of  the  partnership.  No 
member  of  a  mining  partnership  or 
other  agent  or  manager  thereof  can,  by 
a  contract  in  writing,  bind  the  partner- 
ship, except  by  express  authority  de- 
rived from  the  members  thereof.     The 
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decision  of  the  members  owning  a  ma- 
jority of  the  shares  or  interests  in  a 
mining  partnership  binds  it  in  the  con- 
duct of  its  business." 

Joint  Stock  Companies  In  Wisconsin. — 
The  Joint  Stock  Companies  act  of  Wis- 
consin, Revised  Statutes  of  1878,  §§  3210, 
et  seq.,  provides  inter  alia,  as  follows  : 
"Any  joint  stock  company  heretofore 
formed  under  the  laws  of  this  State, 
consisting  of  seven  or  more  sharehold- 
ers or  associates,  may  sue,  and  shall 
be  sued,  in  the  name  of  the  president 
thereof  for  the  time  being,  and  all  ac- 
tions or  proceedings  so  prosecuted  by 
or  against  any  such  company,  and  the 
service  of  all  process  in  such  actions 
and  proceedings  on  such  president  shall 
have  the  same  force  and  effect  as  re- 
gards the  joint  rights,  property  and  ef- 
fects of  such  company,  as  if  such  actions 
and  proceedings  were  prosecuted  in  the 
names  of  all  the  shareholders  or  asso- 
ciates. If  such  president  cannot  be 
found  within  the  State,  then  all  process 
in  such  actions  or  proceedings  may  be 
served  personally  on  any  authorized 
agent  of  such  company  within  this 
State  with  like  effect  as  if  served  upon' 
such  president.  No  action  or  proceed- 
ing so  commenced  shall  abate  bj'  rea- 
son of  the  death,  removal  or  resigna- 
tion of  such  president,  or  the  death  or 
legal  incapacity  of  any  shareholder  or 
associate  during  the  pendency  thereof; 
but  the  same  may  be  continued  by  the 
successor  of  such  president,  or  against 
such  successor,  if  there  be  one,  and  if 
not,  in  the  name  of  the  president  against 
whom  the  action  or  proceeding  was 
commenced.  If  judgment  shall  be  re- 
covered in  any  such  action  or  proceed- 
ing against  any  such  company,  the  ex- 
ecution issued  thereon  shall  be  satisfied 
out  of  the  property  of  such  company 
or  that  which  is  owned  jointly  or  in 
common  by  all  the  shareholders  or  as- 
sociates; and  if  such  execution  be  re- 
turned unsatisfied  in  whole  or  in  part, 
actions  may  be  bj-ought  against  any  or 
all  the  shareholders  or  associates  indi- 
vidually, but  no  more  than  one  action 
shall  be  brought  against  such  stock- 
holders or  associates,  at  any  one  time, 
nor  until  the  same  shall  have  been  de- 
termined, and  execution  issued  thereon 
returned  unsatisfied  in  whole  or  in  part. 
The  death,  removal,  resignation  of  offi- 
cers, or  shareholders,  or  sale  or  transfer 
of  stock,  shall  not  work  a  dissolution  of 
any  such  joint  stock  company  or  asso- 
ciation as  against  the  parties  suing  or 
being  sued  as  herein  provided,  or  as 


Powers,  Eights,  etc., /0/A^r  STOCK  COMPANIES. 


of  Uembers. 


III.  FowEBs,  Rights  and  Liasiiities  of  IVLembebs — 1.  As  to  the 
Public. — Unless  the  liability  of  members  is  limited  by  statute, 
every  member  is  liable  individually  for  all  the  debts  of  the  com- 
pany, and  his  liability  begins  as  soon  as  he  has  signed  the  articles 
of  association. 1 


against  any  creditor  or  person  having 
any  demand  against  such  joint  stock 
company  or  association  at  the  time  of 
such  death,  removal,  resignation,  sale  or 
transfer."  See  First  National  Bank  v. 
Goff,  31  Wis.  77. 

1.  Every  member  of  an  unincorpo- 
rated joint  stock  company  is  personally 
liable  for  all  of,  its  debts.  Frost  v. 
Walker,  60  Me.  468;  Pipe  v.  Bateman, 
I  Iowa  369;  Tappan  v.  Bailey,  4  Mete. 
(Mass.)  529;  Lewis  v.  Tilton,  64  Iowa 
220. 

If  a  person  contracts  with  a  company 
doing  business  under  articles  of  as- 
sociation which  provide  among  other 
things  for  the  incorporation  of  the  com- 
pany, and  which  incorporation  is  after- 
wards affected,  but  the  style  and  general 
organization  of  the  company  continues 
the  same,  the  responsibility  of  the  com- 
pany as  partners  is  not  changed  by  the 
act  of  incorporation,  unless  the  express 
consent  of  the  party  who  contracted 
with  it  be  given,  even  though  the  act  of 
incorporation  declares  that  all  contracts 
made  with  the  association  shall  be  as 
obligatory  on  the  same,  and  on  the 
'  parties  thereto,  as  if  they  had  been 
made  subsequently  to  the  act  of  incor- 
poration, and  that  it  shall  be  lawful  for 
the  corporation  and  the  parties  to  main- 
tain actions  to  enforce  the  performance 
thereof  as  fully  and  effectually  as  if  the 
same  had  been  made  by  or  with  the 
corporation.  Wilmer  v.  Schlatter,  2 
Rawle   (Pa.)  359. 

An  application  for  shares  and  pay- 
ment of  the  first  deposit  does  not  con- 
stitute one  a  partner,  or  member, 
where  he  had  not  interfered  in  the  con- 
cern. He  must  act  as  a  member  or 
director,  attend  meetings,  etc.,  or  other- 
wise give  himself  out  as  member  to 
make  himself  liable  legally  as  a  mem- 
ber.  Hedge's  Appeal,  63  Pa.  273. 

A  party  who  has  subscribed  the 
amount  required  by  the  articles  of  as- 
sociation will  be  liable  though  he  has 
not  signed  such  articles.  Tyrrell  v. 
Washburn,  6  Allen  (Mass.)  466;  Frost 
V.  Walker,  60  Me.  468.  See  also  But^ 
terfield  v.  Beardsley,  28  Mich.  412. 

Seventy -five  persons  agreed  in  writ- 
ing to  form  an  association  or  company 
for  the  purpose  of  establishing  a  scien- 
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tific  journal.  They  appointed  three  of 
their  number  as  managers  for  the  first 
year,  authorizing  them  to  establish  and 
conduct  the  paper  for  the  benefit  of  the 
stockholders,  as  they  called  themselves, 
when  sufBcient  capital  should  be  paid 
in  or  secured.  They  also,  at  'the  same 
time,  directed  that  a  meeting  of  the 
stockholders  should  be  called,  when  the 
first  number  should  issue,  to  make  such 
regulations  and  bj'-laws  as  should  be 
necessary  for  the  government  of  the 
a:ssociation.  They  were  not  incorpo- 
rated under  any  general  or  special  act 
of  the  legislature.  Two  of  the  members, 
when  they  thought  a  sufiicient  amount 
was  subscribed  to  justify  them  in  com- 
mencing the  publication  of  the  journal, 
sent  a  person  to  New  York  to  purchase 
a  printing  press  and  other  necessary 
materials.  Suit  being  brought  to  recover 
the  price  of  the  articles  so  purchased,  it 
was  held  that  the  persons  signing  the 
agreement  or  articles  of  association 
were  liable,  as  partners,  for  the  amount 
of  the  debt  thus  incurred ;  that  the 
associates  were  bound  by  the  acts  of  the 
two  managers  who  contracted  the  debt, 
although  it  did  not  appear  that  the  third 
manager  conferred  and  acted  with 
them.  Wells  v.  Gates,  18  Barb.  (N. 
Y.)  554- 

If  a  member  of  a  mining  company 
sells  his  interest  in  the  mine,  the  pur- 
chaser takes  it  subject  to  any  lien  exist- 
ing in  favor  of  a  copartner  for  debts 
due  the  creditors,  or  advances  made  for 
the  uses  of  the  concern,  unless  he  be- 
comes a  purchaser  in  good  faith  for  a 
valuable  consideration,  without  notice 
of  such  lien.      Duryea  v.  Burt,  28  Cal. 

569- 

In  unincorporated  companies,it  is  only 
necessary  that  a  person  should  sub- 
scribe the  articles  of  association,  to  en- 
title him  to  the  rights,  or  make  him  sub- 
ject to  the  liabilities  of  a  proprietor. 
Dennis  v.  Kennedy,   19  Barb.  (N.  Y.) 

517- 

The  members  of  a  voluntary  associa- 
tion, organized  for  educational  pur- 
poses, employing  a  teacher  are  person- 
ally liable  for  her  wages,  in  the  absence 
of  any  agreement  in  the  contract  to  the 
contrary.  Heath  v.  Goslin,  80  Mo.  310; 
Lewis  V.  Tilton,  64  Iowa  220. 
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of  Members, 


2.  As  Between  Themselves. — As  between  members  of  joint  stock 
companies,  apart  from  special  agreement,  the  general  law  of 
partnership  prevails.  Thus  one  member  cannot  maintain  an  ac- 
tion against  his  fellow  members  for  a  debt  due  to  him  by -the 
company ;  nor  can  a  member  claim  compensation  for  special  ser- 
vices rendered  by  him  to  the  company  where  there  was  no  ex- 
press agreement  that  he  should  be  paid  for  them.^ 


Persons  associated  for  the  purpose  of 
■carrying  on  a  co-operative  union  store 
are  liable  as  partners.  Manning  v. 
Gasharie,  27  Ind.  399;  Henry  «.  Jack- 
son, 37  Vt.  431.  See  also  Davison  v. 
Holden,  10  Atl.  Rep.  515;  Farnum  v. 
Patch,    60    N.     H.    294. 

The  liability  of  individual  members 
of  an  unincorporated  joint  stock  com- 
pany formed  in  Canada,  must  be 
judged  by  the  laws  of  Canada,  where 
the  association  was  formed  and  the  busi- 
ness conducted,  but  a  bill  of  exchange 
drawn  by  it  may  be  governed  by  the 
laws  of  the  place  where  the  bill  is  made 
payable.     Cutler  v.  Thomas,  25  Vt.  73. 

A  complaint  alleging  that  defendants, 
as  members  of  a  voluntary  unincorpo- 
rated religious  society,  through  their 
trustees  and  priests,  who  governed  the 
members  in  secular  affairs,  and  had 
power  to  incur  debts  for  the  associa- 
tion, which  became  the  joint  and  several 
indebtedness  of  its  members,  stated  an 
account  with  plaintifFs  assignor,  and 
agreed  to  pay  him  the  balance  found  to 
be  due  him  for  his  salary  as  priest  and 
for  money  advanced  for  building  the 
church  and  paying  old  debts,  does  not 
seek  to  hold  defendants  as  a  partner- 
ship, but  states  a  valid  cause  of  action 
against  them  individually  upon  an  in- 
debtedness incurred  by  them  through 
their  authorized  agents.  Sheehy  v. 
Blake,  72  Wis.  411. 

1,  Where  there  is  nothing  in  the  con- 
stitution of  a  joint  stock  company  which 
regulates  the  remedies  of  the  share- 
holders, as  between  themselves,  the 
general  law  of  partnership  must  govern 
them.  Bullard  v.  Kinney,  10  Gal.  60; 
Robbins  v.  Butler,  24  111.  387;  Moore  v. 
Brink,  3  Hun  (N.  Y.)  402.  See  also 
Wilson  V.  Curzon,  15  Mees.  &  W.  532; 
Perring  v.  Hone,  4  Bing.  28;  Holmes  -u. 
Higgins,  I  B.  &  C.  74;  Crater  v.  Ben- 
nenger,  45  N.  Y.  S4S- 

A  mechanics'  lien  filed  by  a  member 
-of  an  unincorporated  association  for 
mutual  benevolence  among  its  members 
is  not  available  as  against  the  liens 
-of  others  not  members.  Babb  v.  Reed, 
.5  Rawle  (Pa.)  151. 
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One  member  of  an  unincorporated 
association  cannot  maintain  an  action 
against  the  others  for  a  debt  due  from 
the  whole.  Bailey  v.  Bancker,  ■>,  Hill 
(N.  Y.)  188. 

Where  the  articles  of  association  pro- 
vide for  the  admission  of  new  members, 
persons  subsequently  admitted  will  not 
be  liable  for  debts  incurred  before  they 
became  members.  Lake  v.  Munford, 
12  Miss.  312. 

A  joint  stock  company  formed  for  the 
purpose  of  trading  in  land  is  an  ordinary 
partnership,  and  where  one  of  the  mem- 
bers of  such  association  takes  upon 
himself  to  perform  special  labor  for  the 
company  without  stipulating  for  com- 
pensation, he  comes  within  the  prin- 
ciple that  in  the  absence  of  an  agree- 
ment between  partners,  neither  is  enti- 
tled to  compensation  for  services  per- 
formed in  furtherance  of  the  partner- 
ship interests.  In  re  Account  of  Fry, 
treasurer  of  North  Branch  etc.Coal  Co., 
4  Phila.  (Pa.)  129.  A  member,  how- 
ever, may  recover  for  services  rendered 
before  he  became  a  member.  Lucas  v. 
Beech,  i  Man.  &  G.  417. 

Where  the  articles  of  association  of 
a  private  joint  stock  company  provide 
that  upon  a  stockholder's  default  in 
payment  of  assessments,  all'  his  shares, 
rights  and  interest  in  the  company  and 
its  property  shall  be  forfeited,  the 
trustees  are  not  authorized  by  a  naked 
declaration  to  make  a  forfeiture  against 
which  a  court  of  equity  will  not  grant 
relief.  Where  the  articles  of  agree- 
ment do  not  provide  an  express  mode 
in  which  stock  is  to  be  forfeited,  it 
seems  a  valid  foreclosure  cannot  be 
made  without  the  decree  of  a  court  of 
equity.  Walker  v.  Ogden,  i  Bissell  (U. 
S.)  287. 

The  rights  and  privileges  of  a  stock- 
holder and  of  assignees  of  interests,  de- 
pend upon  the  articles  of  agreement 
and  the  by-laws.  Stimson  v.  Lewis,  36 
Vt.  gi;  Alvord  v.  Smith,  5  Pick. 
(Mass.)  232;  Fox  V.  Clifton,  9  Bing. 
115;  Henry  v.  Jackson,  37  Vt.  431; 
Ness  V.  Angas,  3  Ex.  Ch.  805;  King- 
man  V.    Spur.r,   7   Pick.    (Mass.)   235; 
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IV.  The  Officebs— 1.  Responsibility  of  the  Company  for  Their 
Acts. — The  officers  of  a  joint  stock  company  have  the  same 
power,  when  acting  within  the  scope  of  their  authority,  to  bind 
the  company  and  all  the  associates  which  an  ordinary  partner  has 
to  bind  the  partnership.* 


Cochran  v.  Perry,  8  W.  &  S.  (Pa.)  262. 
See  also  Bx  farte  Wood,  17  E.  L.  & 
Eq.  236. 

In  an  unincorporated  joint  stock 
company  each  individual  shareholder 
has  a  direct  proprietary  interest  in  each 
and  every  individual  part  of  the  com- 
pany's assets.  Kellogg  Bridge  Co. 
V.  U.  S.,  15  Court  of  CI.   Rep.  iii. 

Where  the  members  of  a  voluntary 
association  contribute  a  ftind  for  fur- 
nishing a  lodge  room,  a  minority  can- 
not maintain  a  suit  in  equity  to  compel 
a  majority  to  purchase  their  interests  or 
submit  to  a  removal  or  sale  of  the 
furniturp.  Robbins  v.  Waldo  Lodge, 
78  Me.  565. 

Members  who  at  any  time  without 
fraud  withdraw  from  a  trading  associa- 
tion are  thereafter,  as  among  them- 
selves, relieved  from  liability',  for  debts. 
Tyrrell  v.  Washburn,  6  Allen  (Mass.) 
466. 

Where  it  was  agreed  by  the  articles 
of  association  of  a  joint  stock  company 
that  the  property  should  be  vested  in 
trustees  thereafter  to  be  elected,  and 
that  the  subscribers  should  pay  their  re- 
spective subscription  to  such  trustees, 
an  action  to  recover  the  amount  sub- 
scribed may  be  brought  in  the  name  of 
the  trustees.  Cross  v.  Jackson,  5  Hill 
(N.  Y.)  478.  See  Ewing  v.  Medlock,  5 
Porter  (Ala.)  82. 

Where  upon  settlement  between  the 
members  of  an  association,  a  member 
was  allowed  credit  for  a  certain  demand 
against  the  association  assumed  by 
him,  he  will  be  liable  for  payment  of 
this  claim,  and  an  action  may  be 
brought  directly  against  him  by  the 
claimant.  Secor  v.  Lord,  3  Keyes  (N. 
Y.)  ^25.  See  also  Wright  v.  Putnain, 
2  Thomp.  &  Cook.  (N.  Y.)  455. 

The  sum  advanced  b}'  one  of  the 
original  members  of  an  association  to 
pay  dividends  cannot  be  recovered  by 
his  representatives  so  long  as  the  funds 
of  the  company  were  insufficient  to  pay 
the  annual  dividends  guaranteed  by 
him  and  his  associates.  Moss'  Appeal, 
43  Pa.  St.  23. 

In  a  statement  of  account  between  a 
stock  company  consisting  of  nine  mem- 
bers, it  appearing  that  some  of  the  as- 
sociates   had    contributed   more    than 


their  share,  it  was  ordered  that  each  of" 
the  associates  recover  from  each  other 
the  one-ninth  part  of  the  amount  paid 
by  him,  less  the  one-ninth  part  of  the 
amount  paid  by  the  associate  against 
whom  such  judgment  was  recovered. 
Morrissey  v.  Weed,  12  Hun  (N.  Y.) 
491. 

Where  the  laws  governing  a  volun- 
tary unincorporated  association  provide 
a  remedy  within,  the  association  for  any 
offence  committed  by  its  officers,  np 
misfeasance  on  the  part  of  the  officers 
will  authorize  a  part  of  the  members  of 
the  association  to  secede  for  the  purpose 
of  expelling  its  regularly  elected  offi- 
cers. McCallion  v.  Hibernia  Society, 
70  Cal.  163. 

Title  to  Real  Estate. — A  deed  of  land. 
to  a  voluntary  unincorporated  associa- 
tion, which  is  well  known  and  the  mem- 
bers may  be  ascertained,  but  which  is- 
not  authorized  to  hold  real  estate  under 
the  statute,  may  be  construed  as  a 
grant  to  those  who  are  properly  de- 
scribed by  the  title  used  in  the  deed,  ' 
who  will  hold  as  tenants  in  common. 
Byam  v.  Bickford,  140  Mass.  31;  see 
also  Bartlet  v.  King,  12  Mass.  S37i 
Hamblett  v.  Bennett,  6  Allen  (Mass.) 
140. 

Where  land  is  conveyed  to  persons 
forming  a  mining  company  without 
naming  all  of  them,  the  court  may  en- 
quire and  determine  what  persons  com- 
posed the  association  at  the  date  of  the 
deed,  and  the  interest  to  which  each 
would  be  entitled  in  the  land.  Pratt  v. 
California  Mining  Co.,  24  Fed.  Rep. 
869. 

The  Neiv  Torh  act  of  1867,  ch.  289, 
as  to  joint  stock  companies,  may  be 
construed  as  a  restraint  upon  the  right 
of  a  joint  stock  association  to  purchase 
and  hold  the  real  estate  not  needed  for 
their  immediate  use.  If  this  statute  be 
violated,  it  is  the  province  of  the  state 
to  see  to  ■  its  enforcement.  Howell  v. 
Earp,  21  Hun.  (N.  Y.)  393;  Rainey  v.- 
Laing,  58  Barb.  (N.  Y.)  453. 

1.  Van  Aernam  v.  Bleistein,  102  N. 
Y.  355;  Bodwell  V.  Eastman,  106  Mass. 

Where  the  trustees  for  the  stockhold- 
ers of  a  company  permitted  stock  to  be 
transferred  on  the  books  of  the  associa- 
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2.  Responsibility  of  the  Officers  to  the  Company. — The  directors 
and  officers  of  an  unincorporated  joint  stock  association  are  not 
liable  to  the  company  for  mere  errors  of  judgment. ^  They  stand 
in  the  relation  of  trustees  to  the  stockholders,  and  cannot  take 
advantage  of  their  official  position  to  make  any  profit  for  them- 
selves.* 

V,  Suits  By  oe  Against  Joint  Stock  Companies — 1.  In  Local 
Jurisdiction. — Joint  stock  companies,  which  are  not  organized  un- 
der a  local  statute,  are  mere  partnerships,  and  suits  by  or  against 
them  must  be  brought  in  the  names  of  the  individual  members.* 


tion  to  a  bona  fide  purchaser  for  value 
without  notice,  by  a  person  not  having 
authority  to  make  the  transfer,  the  loss 
in  case  of  a  contest  must  be  borne  by 
the  stockholders  and  not  by  the  inno- 
cent purchaser.  Cohn  v.  Gwynn,  4 
Md.  Ch.357. 

The  articles  of  an  association  pro- 
vided that  contracts  involving  liabili- 
ties for  the  payment  of  money  should 
be  signed  by  three  managers.  Held, 
that  an  order  by  a  creditor  for  the  pay- 
ment to  another  of  money  to  come  due 
to  the  creditor,"  accepted  by  the  secre- 
tary, would  bind  the  company.  .  French 
Spiral  Spring  Co.  v.  New  Eng.  Car 
Trust,  32  Fed.  Rep.  44. 

1.  Addam's  Appeal,  15  Weekly 
Notes  of  Cases  (Pa.)  230;  Henrj'  v. 
Jackson,  37  Vt.  431. 

But  they  are  not  entitled  to  credit  in 
their  accounts  for  expenditures  not  au- 
thorized by  the,  powers  under  which 
they  acted.  McKinley  v.  Irvine,  13 
Ala.  681;   Crum's  Appeal,  66   Pa.  St. 

474-  ,      . 

Neither  opposition  to  the  authority 
under  which  officers  of  an  association 
act  in  the  performance  of  their  func- 
tions, nor  irregularity  in  such  perform- 
ance will  authorize  members  of  the  as- 
sociation to  secede  for  the  purpose  of 
expelling  such  officers  who  were  regu- 
larly elected,  and  declaring  the  offices 
vacant,  constituting  themselves  as  their 
successors  in  office.  McCallion  v.  Hi- 
bernia  Sav.  etc.  Soc,  70  Cal.  163. 

2.  Jn  re  Fry,  4  Phila.  (Pa.)   129. 

3.  Unincorporated  voluntary  asso- 
ciations, except  for  charitable  purposes, 
whatever  may  be  the  number  of  their 
members,  and  of  whatever  nature  or 
extent  the  object  undertaken,  are  noth- 
ing more  than  partnerships;  and  when 

■  suit  is  brought  in  their  behalf,  it  must 
be  brought  in  the  name  of  all  the  part- 
ners, or  in  the  name  of  one  or  more  for 
the  use  of  all.  Pipe  v.  Bateman,  i 
Iowa  369.     See  also  Neven  v.  Specker- 


man,  12  Johns.  (N.  Y.)  401;  Birming- 
ham V.  Gallagher,  112  Mass.  igo;  Gor- 
man V.  Russell,  14  Cal.  531. 

If  the  directors  of  an  unincorporated 
association  have  bound  the  association 
by  a  contract,  all  the  members  are 
bound  by  and  liable  for  it.  The  suit  in 
such  a  case  should  be  against  all  the 
members,  but  if  it  is  against  only  a. 
portion  of  them,  it  is  maintainable,  un- 
less they  plead  in  abatement  the  non- 
joinder of  their  associates.  McGreary 
V.  Chandler,  58  Me.  537;  Chick  v. 
Trevett,  20  Me.  462;  Kingsland  v. 
Braisted,  2  Lansing  (N.  Y.)  17. 

In  an  action  upon  a  promissory  note 
by  one  member  "for  the  benefit  pf  the 
National  Fund  Life  Assurance  So- 
ciety" the  complaint  set  forth  that  he 
was  specially  authorized  to  bring  the 
suit  for  and  on  behalf  of  the  society. 
Upon  demurrer  the  ,  court  /ie/rf,  "The 
{promissory  note  upon  which  the  suit  is 
founded  is ,  stated  to  have  been  given  ' 
for  account  of  the  National  Fund  Life 
Assurance  Society,  and  the  complaint 
avers  that  this  society  is  not  incorpo- 
rated: but  it  by  no  means  follows  tliat 
its  individual  members  have  therefore  a 
right  to  maintain  an  action  in  their 
own  names,  and  for  their  own  benefit, 
upon  every  security'  given  to  the  society, 
or  to  third  persons  for  account  of  the 
society.  Their  right  to  do  so  must  de- 
pend upon  the  nature  of  the  associa- 
tion, the  terms  and  conditions  of  the 
agreement  by  which  its  members  are 
j.nited.  Although  the  society  is  not 
incorporated,  its  members  are  not 
necessarily  either  partners  or  joint 
owners.  They  may  have  only  an  equit- 
able, and  that  only  an  eventual  and 
contingent,  interest  in  the  propertj'  and 
funds  of  the  society,  and  to  permit  them 
to  appropriate  these  to  their  own  im- 
mediate use,  by  a  recovery  in  their 
own  names,  or  by  one  in  behalf  of 
others,  might  be  to  aid  them  in  deceiv- 
ing the  public,  and  defrauding  credit- 
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Where  such  companies  are  organized  under  local  statutes,  it  is 
usually  provided  by  law  that  the  company  shall  sue  or  be  sued  in 
its  own  name,  or  in  the  name  of  one  of  its  officers.^ 


ors.  The  society  in  question  may  be, 
and  not  improbably  is,  a  joint  stock 
company,  organized  as  such  under  a 
general  or  special  act  of  parliament, 
and  if  so,  it  is  very  doubtful  whether  it 
would  not  be  treated  as  a  corporation 
in  our  own  courts,  and  still  more  so, 
whether  the  right  to  institute  a  suit  on 
behalf  of  the  society  .would  not  be 
limited  to  those  to  whom  it  may  be 
exclusively  given  by  the  terms  of  the 
articles  of  agreement,  or  act  of  parlia- 
ment, under  which  the  society  is  organ- 
ized. At  any  rate,  these  observations 
show  not  only  the  propriety,  but 
necessity,  of  requiring  that  the 
contract  or  agreement  by  which  the 
members  are  formed  into  and  united  as 
a  society,  shall  be  set  forth  in  the  com- 
plaint, as  the  only  means  of  enabling 
the  court  to  determine  whether  they 
have  a  legal  title  to  maintain  the  suit. 
It  is  true,  the  complaint  avers  that  the 
plaintiff  is  specially  authorized  to  bring 
the  suit  for  and  on  behalf  of  the  society; 
but  whether  he  has  such  an  authority 
as  can  enable  him  to  bring  the  suit  in 
his  own  name  is  a  question  of  law, 
which  can  only  be  determined  when 
the  nature  and  terms  of  his  authority 
shall  be  set  forth."  Habich  v.  Pember- 
ton,  4  Sandf  (N.  Y.)  657. 

In  an  action  brought  under  the  Ne-w 
Tork  act  of  1849,  by  an  oflBcer  of  a 
joint  stock  _  company,  the  allegation 
that  the  company  is  a  joint  stock 
company  or  association,  consist- 
ing of  more  than  seven  share- 
holders or  associates,  is  a  material  and 
issuable  allegation.  Tiffany  v.  Will- 
iams, 10  Abb.  Pr.  (N.'Y.)  204;  see  also 
Machinists'  Bank  v.  Dean,  124  Mass. 
81. 

In  proceedings  against  the  individual 
members  of  a  joint  stock  company  in 
New  York  to  fix  them  with  liability 
for  the  debts  of  the  association,  it  was 
held  that  the  judgment  recovered  in 
the  action  brought  by  the  plaintiff 
against  Smith,  as  president  of  the  joint 
stock  association,  does  not  preclude  the 
defendants  from  contesting  their  lia- 
bility for  the  debts  of  the  association. 
Such  a  suit  was  necessary,  in  the  first 
instance,  by  the  express  terms  of  the 
statute,  before  the  present  action  coulS 
be  maintained.  But  the  judgment  in  it 
was  only  so  far  effective  as  to  reach  the 


property  owned  by  the  association 
itself.  When  that  failed  to  secure  satis- 
faction of  the  debt,  then  an  action 
against  the  associates  directly  was 
proper,  to  enforce  the  payment  of  the 
debt  out  of  their  own  individual  prop- 
erty. At  most,  the  judgment  against 
the  president  of  the  asspciatioh  could 
be  no  more  than  prima  facie  evidence 
in  the  plaintiffs  favor.  Allen  v.  Clairk, 
65  Barb.  (N.  Y.)  563. 

No  action  can  be  brought  against  the 
individual  partners  upon  any  demand 
against  the  company,  until  one  has 
been  first  brought  against  the  company 
upon  the  same  demand,  is  the  clear 
declaration  of  the  Btatute.  The  cause  of 
action,  therefore,  on  which  the  indivi- 
dual partners  are  to  be  sued,  is  the 
same  as  that  on  which  the  association 
was  sued.  The  judgment  against  the 
association  is  not  a  judgment  against 
the  individuals,  either  in  form  or  effect. 
It  is  a  statutory  judgment,  and  the 
statute  declares  what  its  effect  shall  be, 
that  is,  as  regards  the  joint  rights,  prop- 
erty and  effects  of  the  joint  stock  com- 
pany, the  same  as  though  it  were  a 
judgment  obtained  in  an  action  brought 
against  the  company  in  the  ordinary 
way.  As  against  the  individual  part- 
ners it  has  no  force  as  a  judgment 
beyond  the  effect  given  it  by  the  stat- 
ute, and  is  not  a  substantive  cause  of 
action  against  them.  Witherhead  v. 
Allen,  3  Keyes  (N.  Y.)  562. 

Although  the  articles  of  association 
provide  that  all  contracts  with  the 
company  shall  be  in  writing  and  shall 
be  executed  on  behalf  of  the  company 
by  the  president  and  treasurer,  a  person 
dealing  with  the  association  will  still 
have  a  right  to  bring  an  action' 
against  all  the  associates  upon  a  quan- 
tum meruit.  Sullivan  v.  Campbell,  2 
Hall  (N.  Y.)  271. 

No  action  can  be  maintained  by  the 
treasurer  of  an  unincorporated  associa- 
tion upon  a  promise  to  pay  a  subscrip- 
tion, the  same  being  payable  to  the 
treasurer  only.  Ewing  v.  Medlock,  5 
Porter  (Ala.)  82. 

1.  Actions  Against  Joint  Stock  Compa- 
nies in  New  York. — Since  the  passage  of 
the  acts  of  1849  and  1851  in  the  State 
of  New  York,  an  action  may  be  main- 
tained against  the  president  or  treasurer 
of  an  unincorporated  association  by  the 
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members  thereof.  Sander  v.  Edling,  13 
Daly  (N.  Y.)  238;  Wescott  v.  Fargo, 
61  N.  Y.  542;  Waterbury  t).  Merchants' 
Union  Express  Co.,  50  Barb.  (N.  Y.) 
157;  Saltsman  v.  Shults,  14  Hun  (N. 
Y.)  256;  Brindenbeker  v.  Hoard,  32 
How.  Pr.  (N.  Y.)  289;  Simonson  v. 
Spencer,  15  Wend.  (N.  Y.)  548;  De 
Witt  V.  Chandler,  11  Abb.  Pr.  Rep. 
(N.  Y.)  459;  Oley  v.  Brown,  51  Howe. 
Pr.  (N.  Y.)  92. 

Where  it  is  alleged  in  a  complaint 
that  the  defendant  was  a  joint  stock 
company  or  association  duly  formed 
and  organized  and  then  existing  under 
and  by  virtue  of  the  laws  of  the  State  of 
New  York,  but  the  number  of  asso- 
ciates is  not  stated,  a  stipulation  signed 
by  defendant's  attorneys  whereby  it  was 
admitted  for  the  purposes  of  trial  that 
the  company  was  a  joint  stock  associa- 
tion as  alleged  in  the  complaint  and  the 
defendant  was  its  president,  is  a  suffi- 
cient admission  that  the  company  con- 
sisted of  the  requisite  number  of 
members.  Van  Aernam  v.  Bleistein, 
102  N.  Y.  355.  It  is  sufficient  if  the 
complaint  avers  that  the  association 
consists  of  seven  associates  and  up- 
wards. Tibbetts  v.  Blood,  21  Barb. 
(N.  Y.)  650. 

An  action  for  Jibel  published  by  its 
authority  may  be  maintained  against  a 
joint  stock  company  in  the  name  of  its 
president.  Van  Aernam  v.  Bleistein, 
102  N.  Y.  355;  Van  Aernam  v.  Mc- 
Cune,  32  Hun  (N.  Y.)  316. 

When  the  statute  provides  that  joint 
stock  companies  may  sue  and  be  sued 
in  the  name  of  their  president  or  treas- 
urer, for  this  purpose  the  officer  is 
regarded  as  a  corporation  sole;  he  is  a 
representative  of  the  company,  distin- 
guished from  the  individuals  composing 
it,  and  a  suit  may  be  brought  against 
him  by  other  shareholders  in  the  com- 
pany. Maltz  V.  The  American  Express 
Co.,  I  Flippin  (U.  S.  C.  C.)  611;  Wes- 
cott V.  Fargo,  61  N.  Y.  J42;  Cross  v. 
Jackson,  5  Hill  (N.  Y.)  478;  Fargo  v. 
Louisville  etc.  R.  Co.,  6  Fed.  Rep.  787; 
Baltimore  and  Ohio  R.  R.  Co.  v.  Ad- 
ams Express  Co.,  22  Fed.  Rep.  404. 

The  Neiu  Tork  Code  of  Civil  Pro- 
cedure provides  that  an  action  may  be 
maintained  by  the  pi'esident  of  an  unin- 
Qorporated  association,  consisting  of 
seven  or  more  "persons"(§  1919).  The 
complaint  in  an  action  so  brought 
averred  that  the  association  was  com- 
posed of  seven  "members"  and  upward. 
Held,  that  the  complaint  did  not  place 
the  qualifications  of  the  members  upon 


the  fact  that  they  were  not  natural  per- 
sons, or  legal  persons,  so  that  their 
legal  capacity  to  sue  could  be  ques- 
tioned by  demurrers;  and,  therefore, 
defendant  had  the  right  to  aver  in  the ' 
answer  the  existence  of  facts  which,  if 
proved,  would  show  that  the  associa- 
tion was  not  empowered  to  sue  under 
the  section.  Such  answer  makes  an 
issue  of  fact,  and  is  not  virtually  a  de- 
murrer. Ruhl  V.  Ware,  22  N."Y.  St. 
Rep.  423. 

An  averment  in  a  bill  in  equity,  filed 
in  the  United  States  circuit  court  of 
Pennsylvania,  that  the  complainants 
"are  a  joint  stock  association,  composed 
of  more  than  seven  shareholders, 
formed  Julj'  ist,  1854,  in  the  State  of 
New  York,  by  certain  written  articles, 
a  copy  whereof  is  hereto  annexed, 
marked  A,  and  then  duly  executed  by 
the  parties  thereto,  under  the  laws  of 
the  State  of  New  York,  and  having  the 
legal  entity,  powers  and  immunities  in 
said  laws,  provided,"  is  no  authorita- 
tive warrant  for  the  presumption  that 
the  complainants  are  citizens  of  another 
State  than  the  State  of  Pennsylvania. 
It  does  not  import  that  they  are  a  cor 
poration  of  another  State,  nor  that  the 
members  of  the  association  are  citizens 
of  another  State.  Dinsmore  v.  Phila. 
&  Reading  R.  Co.,  (U.  S.  C.  C.)  11 
Phila.  (Pa.)  483. 

Where  an  association  becomes  in- 
corporated, and  the  incorporation  ac- 
cepts an  assignment  of  all  the  property 
of  the  association,  for  the  purpose  of 
carrying  out  their  object,  thej'  are  pri 
marily  liable  for  their  debts.  Hazlett 
V.  Wotherspoon,  i  Strob.  (S.  E.)  Eq. 
209. 

A  joint  stock  association  is  liable  in 
trespass  for  removing  coal,  under  an  act 
imposing  a  penalty  therefor  upon  "any 
person  or  corporation."  Oak  Ridge 
Coal  Co.  V.  Rogers,  108  Pa.  St.  147. 

Suit  by  Kembers  Against  the  Com- 
pany.— In  suits  between  a  shareholder 
and  the  joint  stock  association  to  which 
he  belongs,  the  analogies  afforded  by 
laws  and  jurisprudence  in  the  case  of 
corporations-  must  be  followed,  instead 
of  those  derived  from  the  law  of  simple 
partnership.  Waterbury  v.  Merchants' 
Union  Express  Co.,  50  Barb.  (N.  Y.> 
157;  Fargo  V.  McVicker,  55  Barb.  437. 

The  court  will  not  appoint  a  receiver 
for  an  unincorporated  joint  stock  com- 
pany, to  sell  the  property  and  divide  the 
proceeds  among  the  members,  on  a  bill 
brought  by  a  minority  of  the  company,, 
in  absence  of  equity  sufficient  to  require 
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2.  In  Fore^  Jurisdiction. — A  joint  stock  company,  if  a  mere 
voluntary  association,  and  not  organized  under  a  local  statute,  is 
everywhere  regarded  as  a  mere  partnership.^  If,  however,  the 
•company  has  been  organized  under  a  local  statute,  it  may  be  re- 
garded as  a  quasi  corporation,  and  in  some  of  the  States  such  a 
company  is  recognized  as  having  the  essential  attributes  of  a  cor- 
poration.^ 


it.      Hinkley  v.  Blethew,   78  Me.  221. 

1.  While  acts  of  the  English  parlia- 
ment, conferring  privileges  upon  a  joint 
stock  company,  may  expressly  declare 
that  they  shall  not  be  held  to  constitute 
the  body  a  corporation,  yet,  whatever 
may  be  the  effect  of  such  declaration  in 
the  courts  of  that  country,  it  cannot  al- 
ter the  essential  nature  of  a  corporation 
or  prevent  the  courts  of  another  juris- 
diction from  enquiring  into  its  true 
character  whenever  that  comes  into 
issue.  The  local  policy  of  England, 
with  respect  to  joint  stock  companies, 
caii  have  no  place  here  in  determining 
whether  an  association,  whose  powers 
are  ascertained  and  its  privileges  con- 
ferred by  law,  is  an  incorporated  body. 
A  joint  stock  company,  in  attempting 
to  carry  on  its  business  in  a  manner 
which  requires  corporate  po\yers  under 
legislative  sanction,  cannot  claim,  in  a 
jurisdiction  foreign  to  the  one  which 
gave  those  powers,  that  it  is  only  a 
partnership  of  individuals.  Liverpool 
and  London  Ins.  Co.  v.  Massachusetts, 
10  Wall.  (U.  S.)  566. 

The  original  organization  of  a  volun- 
tary' association,  in  the  State  of  New 
York,  which  prescribes  and  defines  its 
own  powers,  manifestly  to  be  exercised 
in  other  States  as  well  as  in  it,  does  not 
denote  that  State  as  its  permanent  and 
exclusive  doraicil.  Such  a  body  is  not 
a  judicial  person,  the  averment  of  whose 
existence  and  of  the  place  of  its  original 
formation  however  full,  would  furnish 
the  basis  of  a  conclusive  presumption 
as  to  the  citizenship  of  its  constituent 
members.  Dinsmore  v.  Phila.  &  Read- 
ing R.  Co.,  (F.  S.)  11  Phila.  (Pa.)  483. 

An  action  upon  contract  was  brought 
in  a  Massachusetts  court  against  A,  B 
and  C,  "doing  business  at  Boston,  as  a 
partnership  or  joint  stock  association, 
under  the  name  and  style  of  the  'Adams 
Express  Company.' "  The  supreme 
court  held  that  "the  statutes  of  that 
State  [New  York],  it  is  true,  provide, 
in  relation  to  actions  against  such  coiji- 
panies,  that  suits  shall  be  prosecuted,  in 
the  first  instance,  against  the  officers  of 
the  association  only.     But  the  common 


law  liability  of  the  individual  members 
or  stockholders  as  partners,  after  a 
judgment  had  against  the  company, 
which  remains  unsatisfied,  is  not  re- 
moved; the  statutes  themselves  ex- 
pressly declaring  that  nothing  therein 
contained  shall  be  construed  as  confer- 
ring the  rights  or  privileges  of  corpora- 
tions, except  as  specified.  By  a  familiar 
rule,  the  laws  of  another  State,  which 
have  reference  solely  to  the  mode  of 
pursuing  a  remedy,  are  not  binding 
here,  and  the  personal  liability  of  the 
individual  partners  may  be  enforced  ac- 
cording to  the  laws  of  this  common- 
wealth. No  objection  by  way  of  plea 
in  abatement  is  raised  in  the  answer, 
on  account  of  the  nonjoinder  of  the 
other  members  of  the  company."  Gott 
V.  Dinsmore,  iii  Mass.  45;  Taft  v. 
Ward,  106  Mass.  518.  See  also  Allen 
V.  Sewall,  2  Wend  (N.  Y.).327;  Tap- 
pan  V.  Bailey,  4  Mete.  (Mass.)  529; 
J3odwell  V.  Eastman,  io6  Mass.'  525; 
Boston  and  Albany  R.  Co.  v.  Pearson, 
128  Mass.  445. 

2.  "Whether  a  corporation  or  not,  a 
joint  stock  association  is  a  distinct  legal 
entity,  and  so  long  as  this  fact  exists, 
and  it  possesses  the  attributes  of  per- 
petual succession,  and  the  capacitj'  of 
suing  and  being  sued,  it  is  a  judicial 
person,  a  proper  party  in-  this  court,  and 
must  be  regarded  as  a  citizen  of  the 
State  which  created  it.  I  deem  it 
wholly  immaterial  whether  it  be  termed 
a  corporation,  joint  stock  association  or 
guild."  Maltz  v.  American  Express 
Co.,  I  Flippin  (U.  S,  C.  C.)  611.  See 
also  Fargo  v.  Louisville  etc.  R.  Co., 
6  Fed.  Rep.  787;  Fargo  v.  Mc  Vicker,  55 
Barl,.  (N.  Y.)  437. 

It  seems  to  comport  with  reason,  that 
when  an  association  of  persons  assume 
a  name,  which  implies  a  corporate  body, 
and  exercise  corporate  powers,  they 
should  not  be  heard  to  deny  that  they  are 
a  corporation.  When  they  do  act  and 
contract  they  are  estopped  from  deny- 
ing their  corporate  liability.  United 
States  Express  Co.  v.  Bedbury,  34  111. 
459;  Clarksonw.  Erie  and  Nortli  Shore 
Despatch,  6  Bradw.  (111.)  284.   See  also 
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Dissolution. 


VI.  Teansfer  of  Shaees. — A  stockholder  may  transfer  his 
shares,  but  the  transferee  does  not  thereby  become  a  member  of 
the  association  without  the  consent  of  the  other  members ; '  nor 
does  the  transfer  work  a  dissolution  of  the  company.^ 

Vn.  Dissolution — 1.  By  Mutual  Consent,— As  in  the  case  of  part- 
nerships, joint  stock  companies  may  dissolve  by  the  mutual  con- 
sent of  their  members.^ 

2.  By  Equitable  Proceeding. — They  may  also  be  dissolved  by  the 
decree  of  a  court  of  equity.* 


Deems  v.  Albany  Canal  Line,  14 
Blatchf.  (U.  S.)  474. 

1.  Transfer  of  Shares. — A  stock- 
holder may  transfer  his  interest  in  any 
way  that  would  be  effectual  at  common 
law.  whether  in  accordance  with  the 
rules  of  the  association  or  not';  but 
the  transferee  in  such  a  case  will  not 
be  a  partner  or  associate,  nor  can  he 
enforce  a  right  to  be  recognized  as  such. 
Alvord  V.  Smith  .  5  Pick.  (Mass.)  232; 
Fox  V.  Clifton,  6  Bing.  726;  Kingman 
V.  Spurr,  7  Pick.  (Mass.)  235;  Harper 
V.  Raymond,  3  Bosw.  (N.  Y.)  29;  Mar- 
quand  v.  N.  Y.  Manufacturing  Co.,  17 
Johns.  (N.  Y.)  521;;  Bray  v.  Fremont, 
6  Madd.  (Eng.  Ch.)  5;  Moddewell  v. 
Keever,  8  Watts  &  Serg.  (Pa.)  63.  See 
Nicoll  V.  Mumford,  4  Johns.  Ch.  (N. 
Y.)  522. 

Upon  a  sale  hy  a  member  of  his  in- 
terest in  a  joint  stock  association,  and 
delivery  of  the  certificate  and  power  of 
attorney  to  transfer,  the  title  passes  to 
the  purchaser  as  against  creditors  of 
the  transferror,  without  regard  to  the 
fact  that  by  a  rule  of  the  company  the 
stock  is  transferable  only  on  the  books 
and  in  a  particular  manner.  Tide 
Water  Pipe  Co.  w.  Kitchenman,  108  Pa. 
St.  630. 

Where  by  the  articles  of  association 
■of  a  company  it  was  provided  that  any 
holder  of  shares  should  have  a  right  to 
sell  his  stock,  but  before  doing  so  he 
should  offer  the  same  and  give  it  the  re- 
fusal for  ten  days,  and  that  no  "  pur- 
chaser shall  acquire  any  interest  what- 
ever in  the  profits  of  said  papers  till  he 
shall  receive  a  certificate  or  scrip  for 
his  said  shares  signed  by  all  the  parties 
hereto,  and  duly  registered  in  a  book  to 
be  kept  for  that  purpose,"  which  scrip 
should  certif)'  that  the  holder  was  "en- 
titled to  participate  in  proportion  to  his 
shares,  only  in  that  portion  of  the  profits 
which  may  be  assigned  to  the  party  sell- 
ing to,  such  purchaser,  and  shall  not  be 
■entitled  to  any  voice  or  agency  what- 
■ever  in   the  conduct,  control,  manage- 


ment or  affairs  of  said  company  or  of 
said  newspapers:"  it  was  held  that  a 
person  who  had  bought  shares  in  the 
association  from  a  prior  registered  pur- 
chaser, was  as  between  him  and  his  vendor 
the  owner  thereof  and  entitled  to  profits 
declared  while  he  wa"s  such  owner, 
although  such  stock  had  not  been  of- 
fered to  the  association  before  it  was 
bought  by  him.  Harper  v.  Raymond, 
3  Bosw..(N.  Y.)  29. 

2.  Tenney  v.  Protective  Union,  37 
Vt.  64;  Tyrrell  v.  Washburn,  6  Allen 
(Mass.)  466;  Jones  v.  Clark,  42  Cal. 
180;  Taylor  v.  Castle,  42  Cal.  367. 

3.  The  articles  of  association  pro- 
vided that  within  six  years  from  the 
date  thereof,  the  trustees  should  pro- 
ceed to  close  the  concerns  of  the  associa- 
tion, and  to  that  end  should  cause  all 
effects  and  securities  held  by  them  or 
the  association,  to  be  collected  or  con- 
verted into  money  as  fast  as  practicable, 
and  should  from  time  to  time  declare 
and  pay  to  the  shareholders  dividends 
on  the  capital  stock,  until  all  the  prop- 
erty and  effects  of  the  association 
should  be  divided  among  the  share- 
holders. It  was  held  that  while  it  might 
not  be  for  the  interest  of  all  the  share- 
holders, or  even  a  majority  of  them,  to 
have  the  property  and  effects  of  the  as- 
sociation converted  into  money  and 
distributed  at  the  time  speciiied  in'  the 
articles  of  association,  yet,  if  any  of  the 
shareholders  desired  to  have  it  done  for 
their  benefit  they  had  a  right  to  insist 
that  the  written  contract  should  be  car- 
ried into  effect,  according  to  its  spirit 
and  intent,  without  any  unreasonable 
delav.  Mann  v.  Butler,  2  Barb.  Ch. 
(N.  Y.)  362.  See  also  Penfield  v.  Skin, 
ner,  11  Vt.  296;  Lake  v.  Munford,  12 
Miss.  312. 

4.  A  joint  stock  company  was  formed 
in  New  York  for  the  purpose  of  carry- 
ing on  business  in  California.  The  arti- 
cles of  association  provided  that  the  com  - 
pany  was  to  continue  business  from  Jan- 
uary ist,  1849,  to  October  1st,  1853,  and 
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Dissolution. 


JOINT  STOCK  COMPANIES. 


Dissolution. 


3.  Acts  Amoimtiiig  to  Dissolution. — Abandonment  of  business  and 
organization  and  sale  of  the  property  may  also  amount  to  a  dis- 
solution.^ 


contained  a  pronibition  against  dissolu- 
tion within  one  year  after  the  arrival 
of  the  company  in  California.  It  was 
held,  on  application  for  dissolution,  that 
a  portion  of  the  company  could  not, 
contrary  to  the  articles  of  association, 
dissolve  the  company  at  their  will  and 
pleasure;  but,  it  being  found  impracti- 
cable to  keep  the  company  together,  or 
to  continue  the  business  successfully 
under  the  articles,  the  court  could  de- 
cree a  dissolution  and  the  distribution 
of  the  effects  of  the  compan)'.  Von 
Schmidt  v.  Huntington,  i  Cal.  55. 

When  the  ofiject  and  purposes  of  a 
voluntary  association  have  been  aban- 
doned by  general  consent  of  the  mem- 
bers, a  decree  of  dissolution  and  dis- 
tribution of  the  funds  on  hand  among 
the  contributors  will  be  granted,  upon 
proper  showing,  by  a  court  of  equity. 
Burke  v.  Ropfer,  72  Ala.  138. 

The  dissolution  of  a  limited  partner- 
ship association,  five  years  prior  to  the 
bringing  of  a  suit  against  it,  is  a  good 
defence  to  the  action,  and  it  is  no  an- 
swer to  say  that  one  month  before  the 
bringing  of  the  suit  the  court  rescinded 
its  final  Oder  of  dissolution,  unless 
special  circumstances  are  shown  war- 
ranting such  rescission.  Billington  t). 
Gautier  Steel  Co.,  9  Atl.  Rep.  35. 

1.  When  the  organization  of  an  as- 
sociation is  abandoned,  it  ceases  to  ex- 
ist, and  whatever  authority  its  trustees 
had  ceased  with  it,  as  it  could  not  con- 
tinue beyond  the  life  of  the  body  that 
conferred  it.  It  is  like  the  death  of  a 
natural  person,  which  revokes  all  au- 
thority given  to  his  agent  that  is  not 
coupled  with  an  interest.  The  same  is 
true  of  the  death  or  dissolution  of  a  cor- 
poration., and  the  reason  is  that  there  is 
no  master  to  serve.  Hewett  v.  Hatch, 
57  Vt.  16;  Allen  V.  Clark,  65  Barb.  (N. 
Y.)  563;  Heath  v.  Sansom,  4  Barn.  & 
Ad.  175;  Grosvenor  v.  Lloyd,  i  Mete. 
(Mass.)  19. 

Upon  the  dissolution  of  a  joint  stock 
company,  it  is  the  duty  of  the  trustees 
to  convert  the  assets  into  money,  and 
distribute  the  proceeds  among  the 
stock  holders.  They  have  no  right  to 
exchange  the  assets,  or  any  portion 
thereof,  of  the  old  association  for  the 
corporate  stock  of  any  corporation 
without  the  consent  of  all  the  stock 
holders.   A  stock  holder  not  consenting 


to  such  exchange  may  recover  the  value 
of  his  stock  so  wrongfully  disposed  of. 
Frothingham  v.  Barney,  6  Hun  (N.  Y.; 
366;  Mann  v.  Butler,  2  Barb.  Ch.  (N. 
Y.)  362. 

The  articles  of  agreement  between 
members  of  an  unincorporated  company 
for  the  regulation  of  their  business  pro- 
vided that  the  capital  stock  should  be 
divided  into  shares,  that  the  shares 
should  be  transferable,  and  that  trustees 
should  be  appointed  to  manage  the  af- 
fairs and  that  all  the  property  should 
be  vested  in  such  trustees.  In  accord- 
ance with  these  articles,  trustees  were 
appointed  who  bought  real  and  personal - 
estate  and  conducted  the  business  of 
the  association.  By  transferred  shares 
from  time  to  time,  twenty-nine  fortieths 
of  them  became  vested  in  one  man.  On  a 
sale  by  him,  not  of  his  shares,  but  of 
tweht^'-nine  fortieths  of  all  the  land  and- 
property  of  the  company,  it  was  held 
that  the  association  was  dissolved,  and 
that  the  parties  who  held  shares  at  the 
time  of  such  dissolution  were  entitled, 
in  proportion  to  the  number  of  their 
shares,  to  all  the  assets  of  the  company, 
and  liable  to  contribute  to  the  debts  of 
the  company  in  the  same  proportion. 
Smith  V.  Virgin,  33  Me.  148. 

A  partnership  was  formed  under  a 
declaration  of  trust,  by  which  it  was 
provided,  among  other  things,  as  fol- 
lows: "The  decease  of  a  member  of  the 
association  shall  not  work  a  dissolution 
of  it,  nor  shall  it  entitle  his  legal  repre- 
sentatives to  an  account,  or  to  take  any 
action  in  the  courts  or  otherwise, 
against  the  association  or  the  trustee, 
for  such;  but  they  shall  simply  succeed 
to  the  rights  of  the  deceased  to  the  cer- 
tificate and  the  shares  it  represents,  sub- 
ject to  this  declaration  of  trust."  Held, 
that  a  deceased  shareholder's  estate  was 
liable  to  contribute  to  the  other  partners 
for  the  payment  of  debts  incurred  after 
.his  decease,  and  before  his  executor  had 
done  any  act  by  which  he  assumed  the 
decedent's  place  in  the  association. 
Phillips  V.  Blatchford,  137  Mass.  510; 
Alvord  V.  Smith,  5  Pick.  (Mass.)   232. 

Where  the  articles  of  association  of  a 
joint  stock  company  prohibited  the 
merger  of  the  company  with  any  other 
organization  without  the  authority  of  a 
majority  of  the  stock  holders,  but  it  was 
also  provided  that  the  articles  might  be 
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JOINT  TENANTS  (And  Tenants  in  Common) - 

Estates  ;  Legacy  and  Devise  ;  Wills). 


I.  Definition,  1057. 

1.  J-oint  Tenants^  1058. 

2.  Tenants  in  Common,  1058. 
II.  Creation  of  Tenancy,  1059. 

1.  Joint  Tenancy,  1059. 

(a)  What  Words  Create  Joint 

Tenancy,  1059. 
(d)  In  Personal,  1061. 
(c)  Conveyances    to    Trustees, 
{d)  Disseisin,  1062.  [1062. 

2.  Tenancies  in  Common,  1062. 
(a)  By  Purchase,  1062. 

{b)  Conveyance  of  Undivided 

Parts,  1066. 
(c)  Other  Modes,  1066. 

III.  What  May  be  Held  in  Common, 

1068. 

IV.  Who   Are  Joint    Tenants    and 

Tenants  in  Common,  1069. 

1.  Joint  Tenants,  1069. 

2.  Tenants  in  Com^non,  1070. 
V.  Nature  and  Incidents,  1076. 

1.  Joint  Tenancy,  1076. 
(a)  Survivorship,  1077. 

(S)  Entry  and  Possession  of 
One  for  Benefit  of  All, 
1078. 

2.  Tenancy  in  Common,  1079. 
(a)  Purchase   of  Outstanding 

Title,  1082. 
(i)  Equality  of  Shares,  1086. 

3.  DoTver    in    Joint   and    Com- 

mon Property,  1087. 
VI.  Rights  and  Powers,  1087. 

1.  To  Occupy  and  Enjoy,  1087. 

2.  Disposition    of  the    Common 

Property,  1090. 

(a)  Conveyances  of  the  Whole^ 
logo. 

(i)  Conveyance  of  Undivided 
Share,  1092. 

(c)  Conveyance  by  One  O'f  Spe- 
cific Part,  1092. 


-(See  Chattels; 
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(d)  Incasing 
Property,  1094. 

(e)  Licensing  Acts    Upon  the 
Common  Property,  1095. 

3.  Agreements    Concerning  the 

Common  Property,  1095. 

4.  Other    Rights    and  Powers, 

1097. 
VII.  Duties  and  Liabilities,  1098. 

1.  As  to  Rents  and  Profits,  lOgS. 

2.  .i4^  ^0  Repairs  aiid  Improve- 

ments, 1104.  [1107. 

3.  Sharing  Burdens  and  Losses, 

4.  .<4j    to     Taxes    and    Encum- 

brances, 1 109.    > 

5.  As  to  Purchase  Money,  Care 

and  Management,  mi, 
VIII.  Adverse    Possession    and     the 
Statute  of  Limitation,  11 12. 

1.  What     Constitutes     Adverse 

Possession,  H12. 

2.  Ouster  and  Disseisin,  111^. 

(a)  What      Constitutes     Dis- 
seisin or  Ouster,  1114. 

(b)  As  to  Personal  Property, 
1118. 

(c)  Proving  Ouster,  11 19. 

(d)  Effect  of  Ouster,  11 19. 

3.  Title  by  Adverse  Possession, 

1 1 20. 
IX.  Actions     Between      Cotenants, 

1.  Actions^at  Law,  1122.     [1122. 
{a)  Procedure,  wifi. 

2.  Actions  in  Equity,  I130. 

X.  Actions  Between  Tenants   and 
Third  Parties,  1135. 

1.  Actions  by  Tenants,  1135. 

2.  Actions     Against      Tenants, 

1141. 
XI.  Severance  of  the  Relation,  1142. 

1.  Severance  by  Agreement, i^.^'^ 

2.  By  Acts  of  the  Parties,  11 43. 

3.  By  Action,  H44. 


I.  Definition. — Joint  tenants  and  tenants  in  common  may  be 


amended  by  a  concurrent  vote  of  two- 
thirds  of  the  executive  committee  and  a 
majority  bf  the  trustees,  it  was  held  that 
the  autlioritj'  to  amend  the  articles  of 
association  did  not  take  away  from  the 
stock  holders  the  power  to  prohibit  the 
merger  with  another  company  which 
they  had  expressly  reserved.  The  au- 
thority to  amend  must  be  construed  as 
intended  for  such  amendments  as  were 
pertinent  to  the  business  and  objects 
for  which  the  association  was  organized. 
Blatchford  v.  Ross,  54  Barb.  (N.  Y.) 
42. 


II  C.  of  L. — 67 


Authorities. — Lindley  on  Partnership 
(Wentworth's  edition,  1888;  Ewell's 
edition,  1888);  Wait's  Actions  and  De- 
fences, vols.  4  and  5;  Morawetz  on 
Private  Corporations  (2nd  ed.)  *iii; 
Central  Law  Journal,  81 ;  Dos  Passos 
on  Stock  Brokers  and  Stock  Exchange; 
Bisbee  and  Simonds,  Law  of  Produce 
Exchange;  Taylor  on  Corporations  (2nd 
ed.  1888);  Abbott's  General  Digest  of 
Corporations,  1869  and  supplements; 
Addison  on  Contracts,  vol.  2;  2  Law- 
son's  Rights,  Remedies  and  Practice, 
§693. 
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Definition— Joint  Tenants.    JOINT   TENANTS. 


Tenants  in  Common. 


defined  to  be  two  or  more  persons  who  have  an  estate  in  or  a 
right  to  enjoy  a  subject  of  property,  together,  jointly  or  in  com- 
mon, both  or  all  together  having  and  exercising  a  single  right  or 
ownership,  the  right  or  estate  of  all  being  no  greater  or  different 
from  that  which  might  be  exercised  or  possessed  by  a  single  per- 
son holding  in  severalty,  the  whole  uniting  and  forming  one 
ownership. 1 

1.  Joint  Tenants. — Joint  tenants  are  two  or  more  persons  who, 
not  being  husband  and  wife,  at  the  date  of  its  acquisition,  have 
any  subject  of  property  jointly  between  them  in  equal  shares  by 
purchase,^  or  by  disseisin  of  the  rightful  owner  to  their  own 
use,^  their  interest  being  one  and  the  same,  having  accrued  by 
one  and  the  same  conveyance  or  act,  having  commenced  at  one 
and  the  same  time,  and  being  held  by  one  and  the  same  undi- 
vided-possession.* 

2.  Tenants  in  Common. — Tenants  in  common  are  two  or  more 
persons  who  hold  possession  of  any  subject  of  property  by  sev- 
eral and  distinct  titles.  The  quantities  of  their  estates  need  ndt 
be  the  same,  their  proportionate  share  of  the  property  may  be 
unequal,  and  the  mode  of  acquiring  these  titles  may  be  unlike. 
Either  or  all  these  may  differ,  the  only  unity  required  between 
them  being  that  of  possession.^ 


1.  See  2  Black.  Com.  (Chase's  ed.), 
179;  I  Washb.  Real  Prop.  (5th  ed.)  406; 
Wright  V.  Searles,  59  How.  (N.  Y.) 
Pr.  176. 

Tenants  in  common  altogether  make 
but  one  party,  and  may  exchange  es- 
tates.    Anon.,  Cofft  (Eng.)  414. 

2.  Freem.  Part.,  §  10.  LiTTLETOff  de- 
fines joint  tenants  as  follows:  "Joint 
tenants  are  as  if  a  man  be  seised  of 
certaine  lands  or  tenements,  etc.,  and 
infeoffeth  two,  three,  four  or  more  to 
have  and  to  hold  unto  them  for  term  of 
there  lives,  or  for  term  of  another's 
life,  by  force  of  wljich  feoffment  or 
lease  thej'  are  seised,  these  are  joyn- 
tenants.     3  Cq.  Lit.,  180,  a. 

Coke,  in  his  commentary  on  Little- 
ton (book  3,  180  b),  referring  to  the 
above,  says:  "There  be  also  joynten- 
ants  by  other  conveyances  than  Little- 
ton here  mentioneth,  as  bj'  fine,  recov- 
erie,.bargaine  and  sale,  release,  confirrna- 
tion,  etc.  So  there  be  divers  other 
limitations  than  Littleton  here  speaketh 
of;  as  if  a  rent  charge  of  ten  pounds  be 
granted  to  A  until  he  be  married,  and 
to  B  until  he  be  advanced  to  a  benefice, 
the^'  be  joyntenants  in  the  meantime 
notwithstanding  the  several  limitations, 
and  if  A  die  before  marriage,  the  rent 
shall  survive;  but  if  A  Had  married,  the 
rent  should  have  ceased  for  a  moietie 
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et  sic  e  converse  on  the  other  side. " 
Blackstone  says  (2  Black.  Com., 
(Chase's  ed.)  180),  an  estate  in  joint 
tenancy  is  where  lands  or  tenements  , 
are  granted  to  two  or  more  persons,  to 
hold  in  fee  simple,  fee  tail,  for  life,  for 
years,  or  at  will. 

American  Definitions. — Washburne, 
in  his  work  on  Real  Property  (vol.  i 
(5th  ed.),  page  406),  says:  "A  joint  ten- 
ancy is  defined  to  be  where  several  per- 
sons have  any  subject  of  property 
jointly  between  them,  in  equal  shares, 
by  purchase,  each  has  the  whole  and 
everj'  part  with  the  benefit  of  survivor- 
ship unless  the  tenancy  is  severed." 

And  Abbott,  in  his  "law  diction- 
ary," defines  joint  tenants,  to  be  per- 
sons who  hold  property  which  they 
acquired  by  purchase,  at  the  same  time, 
in  virtue  of  the  same  title,  interest  and 
possession,  and  without  anything  to 
create  a  difference  in  their  respective 
interests  or  possession. 

3.  3  Co.  Lit,  180  b. 

4.  2  Black.  Com.  (Chase's  ed.)   180. 

5.  Washb.  Real  Prop.  (5th  ed.)  415; 
Abb.  L.  Diet.;  Bouv.  L.  Diet. 

Blackstone  says:  "Tenants  in 
common  are  such  as  hold  by  several 
and  distinct  titles;  but  by  unity  of  pos- 
session, because  none  knoweth  his  own 
severalty,  and  therefore  they  will  oc- 
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II.  Creation  of  Tenancy— 1.  Joint  Tenancy. — The  creation  of 
an  estate  in  joint  tenancy  depends  upon  the  wording  of  the  con- 
veyance by  which  the  tenants  claim  title,  as  such  estate  can  only 
arise  by  purchase  or  act  of  the  parties,  and  never  by  descent  or 
act  of  law.^ 

{a)  What  Words  Create  Joint  Tenancy. — A  conveyance  to  two 
or  more  and  to  their  heirs  and  assigns,  and  to  the  heirs  and  as- 
signs of  the  survivors  of  them  forever,  passes  an  estate  in  joint 
tenancy,^  and  a  conveyance  made  to  two  or  more  as  joint  tenants 
and  not  as  tenants  in  common  creates  a  like  estate.*  The  com- 
mon law  rule  seems  to  be  that  a  devise  or  conveyance  to  one's 
wife  with  remainder  over  to  one's  children  or  other  heirs  creates 
a  joint  tenancy  in  such  children  or  heirs,.'*  and  a  conveyance  in 
mortgage  to  several  persons  in  fee  to   secure  the  payment  of  a 


cupy  promiscuouslj'.  This  tenancy, 
therefore,  happens  where  there  is  a 
unity  of  possession  merely,  but  perhaps 
an  entire  disunion  of  interest  of  title 
and  of  time.  For  if  there  be  two  ten- 
ants in  common  of  lands,  one  may  hold 
his  part  in  fee  simple,  the  other  in  tail, 
or  for  life,  so  that  there  is  no  necessary 
unity  of  interest;  one  may  hold  by 
descent,  the  other  by  purchase;  or  the 
one  by  purchase  from  A,  and  the  other 
by  purchase  from  B;  so  that  there  is  no 
unity  of  title;  one's  estate  may  have 
been  vested  fifty  years,  the  other  but 
yesterday;  so  there  is  no  unity  of  time. 
The  only  unitj'  there  js  is  that  of  pos- 
session, and  from  this  Littleton 
gives  the  true  reason,  because  no  man 
can  certainly  tell  vvhich  part  is  his 
own;  otherwise  even  this  would  be 
soon  destroyed.  2  Black.  Com.  (Chase's 
ed.)  191. 

Littleton's  definition  is  that  "ten- 
ants in  common  are  they  which  have 
lands  or  tenements  in,  fee  simple,  fee 
tail  or  for  terrae  of  life,  etc.,  and  they 
have  such  lands  or  tenements  by  sev- 
erall  titles,  and  not  by  a  joynt  title, 
and  none  of  them  know  of  this,  his 
severall.  but  they  ought  by  law  to  oc- 
cupie  these  lands  or  tenements  in  com- 
mon.   Lit.,  §  292,  and  see  2  Cruise  Dig. 

399- 

1.  r  Broom  &  Had.  Com.  (Wait's  ed.) 
640. 

2.  Davidson  v.  He3'don,  2  Yeates 
(Pa.)  459. 

3.  Fladung  v.  Rose,  58  Md.  13. 

4.  Campbell  v.  Heron,  i  Tayl.  (N. 
Car.)  199;  lye  v.  King,  16  Beav.  (Eng.) 
46,  Hobgen'i'.  Neale,  ii  Eq.  (Eng.)  48; 
and  see  Dott  v.  Willson,  i  Bay  (S. 
Car.)  457. 

A  testator  gave  and  bequeathed  all  his 


real  and  personal  estate  to  his  wife  for 
the  use  and  benefit  of  herself  and  all  his 
children,  whether  born  of  his  former 
wife  or  such  as  might  be  born  of  his 
then  present  wife.  Held,  that  the  wife 
was  entitled  to  an  estate  for  life,  with 
remainder  to  the  children  as  joint  ten 
ants.     Nei'rill  v.  Nerrill,  12  Eq.  (Eng.) 

432- 

A  gift  in  trust  for  all  and  every  the 
child  and  children  of  A,  and*  his,  her 
and  their  executors,  administrators  and 
assigns,  for  his,  and  their  own  absolute 
use  and  benefit,  held  to  create  a  joint 
tenancy.  Morgan  v.  Butten,  13  Eq. 
(Eng.)  28. 

Testator,  by  will,  gave  all  his  estate 
(which  consisted  wholly  of  personalty, 
or  of  real  estate  distributable  as  person- 
alty) to  his  wife  absolutely,  "  for  the 
benefit  of  herself  and  children,"  and  ap- 
pointed her  executrix  Of  his  will.  The 
widow  proved  the  will  and  died.  Dur- 
ing her  lifetime  one  of  the  children,  a 
davighter,  married  and  died.  Held,  that 
the  children  took  as  joint  tenants,  and, 
semble,  that  the  wife  took  only  an  es- 
tate for  life.  Held,  further,  that  the 
daughter  did  not  by  her  marriage  sever 
the  joint  tenancy.  Armstrong  w.  Ann- 
strong,  7  Eq    (Eng.)  518. 

Testator  directed  all  her  property  at 
the  death  of  A  and  B  "to  pass  to  my 
relatives  in  America.''  Held,  that  the 
class  was  to  be  ascertained  at  the  death 
of  the  testatrix;  and  that  all  her  next  of 
kin  in  America  then  living  were  enti- 
tled as  joint  tenants.  Eagles  v.  L. 
Breton,  15  Eq.  (Eng.)  148. 

A  joint  purchase  by  two,  to  them  and 
their  heirs,  with  equal  payments,  cre- 
ates a  joint  tenancy,  and  there  is  there- 
fore a  survivorship  between  them. 
Aveling  v.  Knipe,  19  Ves.  (Eng.)  441. 
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joint  indebtedness  creates  a  joint  tenancy  ;i  but  upon  a  fore- 
.  closure  of  the  mortgage  and  the  absolute  vesting  of  the  estate  in 
the  mortgagees,  they  become  tenants  in  common.*  Usually  any 
words  in  the  conveyance  or  any  circumstances  which  show  an  in- 
tention to  vest  a  joint  estate  or  to  establish  a  survivorship  will 
constitute  a  joint  tenancy,  the  presumption  being  that  a  joint 
tenancy  is  intended  unless  a  contrary  intent  appears.* 

Joint  tenants  are  not,  however,  favored  in  law  or  in  equity;  a 
joint  tenancy  will  never  be  inferred  when  the  testator  meant  di- 
vision,* and  an  estate  will  be  considered  a  tenancy  in  common 
where  it  appears  that  the  purchase  was  made,  for  the  purpose  of 
making  great  improvements  on  the  property,  even  though  the 
deed,  in  form,  creates  a  joint  tenancy ;  ^  and  the  legislatures  of 
most  of  the  United  States  have  enacted  laws  directing  that  all 
conveyances  to  two  or  more  persons  shall  be  construed  to  pass 
estates  in  common,  unless  it  shall  manifestly  appear  from  the  ex- 
act words  of  the  instruments  that  it  was  intended  to  create  an 
estate  in  joint  tenancy,®  and  in  such  case  the  intention  cannot  be 


1.  Goodwin  v.  Richardson,  ii  Mass. 
469;  Appleton  V.  Boyd,  7  Mass.  131, 
134;  Donnels  v.  Edwards,  2  Pick. 
(Mass.)  617. 

2.  Goodwin  v.  Richardson,  11  Mass. 
469. 

3.  B  F  and  his  wife,  "for  the  purpose 
of  creating  a  joint  tenancy  in  said  B  F 
and  his  wife  in  all  their  property,"  con- 
veyed the  same  to  L,  who  immediately 
reconveyed  it  to  the  husband  and  wife 
"as  joint  tenants,  and  not  as  tenants  in 
common,  the  survivor  of  them  and  the 
heirs,  personal  representatives,  and  as- 
signs of  such  survivor."  On  a 
creditor's  bill  seeking  to  subject  the 
property  of  B  to  the  payment  of  his 
debts,  it  was  held  that  B  F  and  wife  be- 
came joint  tenants  of  the  property  so 
conveyed  to  them,  and  the  husband's 
interests  therein  was  liable  to  be 
seized  in  execution,  and  sold  by  his 
creditors  during  the  life  of  his  wife. 
Fladung  v.  Rose,  58  Md.  13. 

In  Massachusetts  a  conveyance  or 
devise  to  husband  and  wife  creates  a 
joint  tenancy,  and  not  a  tenancy  in 
common.  Shaw  v.  Hearsey,  5  Mass. 
521;  Fox  V.  Fletcher,  8  Mass.  274;  Var- 
num  V.  Abbot,  12  Mass.  474,  479; 
Draper  v.  Jackson,  16  Mass.  480. 

A  deed  to  two  persons,  and  to  the 
survivors  of  them,  his  heirs  and  assigns 
conveys  an  estate  for  life,  and  a  con- 
tingent remainder  in  fee  to  the  sur- 
vivor, and  neither  can,  during  the  life 
of  the  other,  convey  more  than  a 
moiety  for  life.  Ewing  v.  Savary,  3 
Bibb  (Ky.)  235. 


A  farmer  and  his  two  sons  obtained 
separate  patents  for  400  acres  of  land 
adjoining  each  other,  and  the  father 
then  obtained  another  patent  for  400 
acres.  Afterwards  the  three  took  one 
inclusive  patent  for  the  whole  tract,  and 
another  tract  of  1162  acres.  Held,  that 
this  destroyed  the  separate  estates  and 
created  a  joint  tenancy  in  the  whole 
2762  acres.  Jones  v.  Jones,  i  Call  (Va.) 

458- 

A  conveyance  ot  an  undivided  inter- 
est in  mining  ground  expressly  condi- 
tioned to  convey  no  other  rights  except 
a  mining  right,  held,  not  to  create  any 
joint  tenancy,  tenancy  in  common,  or 
coparcenery,  but  simply  to  convey  the 
right  to  take  ore  or  minerals  from  the 
land.     Smith  a;.  Cooley,  65  Cal.  46. 

L  conveyed  land  to  N  and  P,  in  fee, 
provided  they  pay  and  discharge  all  the 
just  debts  of  their  grantor.  Held,  that 
this  proviso  created  a  condition,  and  not 
a  trust;  that  therefore  the  grantees  took 
as  tenants  in  common,  and  not  as  joint 
'  tenants,  and  that  the  survivor  of  them 
could  recover  only  half  the  premises  in 
an  action  of  ejectment.  Lambf.  Clark, 
2g  Vt.  273. 

4.  Martin  v.  Smith,  5  Binn.  (Pa.)  16. 

6.  Duncan  v.  Forrer,  6  Binn.  (Pa.) 

193- 

6.  Nicholson  v.  Caress,  45  Ind.  479. 

Massachusetts  statutes,  1785,  ch.  62, 
§  4,  converts  an  estate,  held  in  joint 
tenancy  previously,  into  a  tenancy  in 
common,  where  the  right  of  survivor- 
ship had  not  accrued,  as  the  statute  is 
retrospective.      Annable    v.    Patch,    3 
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gathered  from  the  circumstances  attending  the  execution  of  the 
instrument,  but  must  be  actually  expressed  therein.^ 

{p)  In  Personal  Property. — A  joint  tenancy  may  also  be  created 
in  personal  property ;  ^  the  general  rule  at  common  law  would 
seem  to  be  that  unless  something  to  the  contrary  is  expressed  in 
the  instrument  or  by  the  act  creating  the  tenancy,  it  will  be  con- 
strued as  a  joint  tenancy  rather  thaif  a  tenancy  in  common ;  *  and 

Pick.  (Mass.)  360,  363;  Miller  v.  Miller, 
16  Mass.  59. 

New  Jersey  statute,  1812,  respecting 
joint  tenancies  and  tenancies  in  com- 
mon, does  not  apply  to  estates  created 
before  the  passage  of  the  statute.  Ber- 
dan  V.  Van  Riper,  16  N.  J.  L.  (i  Har.)  7. 

It  is  not  sufficient  that  the  words  em- 
plo3'ed  by  parties  would,  but  for  statute 
1822,  ch.  162,  be  construtted  to  create  a 
joint  tenancy,  unless  the  instrument  ex- 
pressly provides  that  the  land  shall  be 
held  in  joint  tenancy.  Purdy  v.  Purdy, 
3  Md.  Ch.  547. 

Code  Mississippi,  1880,  section  1197, 
"All  conveyances  or  devises  of  lands 
made  to  husband  and  wife  shall  be  con- 
strued to  create  estates  in  common,  3nd 
not  in  joint  tenancy  or  entirety,  unless 
it  appears  from  the  tenor  of  the  instru- 
ment that  the  intention  was  to  create  an 
estate  in  joint  tenancj',  with  right  to" 
survivorship,  etc.,  has  no  retroactive 
effect.  Gresham  v.  King,  4  So.  Rep. 
(Miss.)  120. 

In  Vermont,  a  devise  to  two  or  more, 
without  words  to  create  a  joint  ten- 
ancy, is  held  a  tenancy  in  common. 
Gillman  v.  Merrill,  8  Vt.  77. 

Constitutionality  of  Suet  Laws. — A 
statute  providing  that  all  gifts,  grants, 
etc.,  of  lands  which  have  been,  or  shall 
be,  made  to  two  or  more,  shall  be  taken 
to  be  estates  in  common,  unless  words 
are  used  showing  clearly  the  intent  to 
be  that  the  grantees  should  take  as  joint 
tenants,  is  not  unconstitutional,  as  its 
operation  is  to  make  the  estate  more 
valuable  to  the  grantees .  Haughabaugh 
V.  Honald,  i  Treadw.  (S.  Car.)  Const. 
90;  Miller  v.  Miller,  i6  Mass.  59;  Bam- 
baugh  V.  Bambaugh,  11  Serg.  &  R.  (Pa.) 
191;  Thornton  v.  Thornton,  3  Rand. 
(Va.)  1S8. 

Grants  of  land,  by  the  legislature, 
to  two  or  more  persons  in  fee,  are  to 
be  construed  as  conveying  to  the 
grantees  estates  in  common,  unless  a 
different  tenure  should  be  expressed  in 
the  grant.     Higbee   v.   Rice,   5   Mass. 

344-' 

The  statutes  of  South  Carolina  rela- 
tive   to    joint    tenancy     operate    only 


where  the  interest  is  already  vested  and 
do  not  influence  the  creation  of  such  a 
tenancy.  Herbemant  v.  Thomas,  i 
Cheves  (S.  Car.)  21,  2nd  part* 

Under  a  devise  of  an  estate  "to  my 
three  daughters,  Margaret,  Elizabeth 
and  Mary"  (Mary's  children  to  take 
their  mother's  share),  held  there  was 
a  tenancy  in  common  between  the  two 
daughters  and  the  children  of  the  third, 
not  a  joint  tenancy.  Martin  v.  Smith, 
S  Binn.  (Pa.)  16. 

1.  Nicholson  v.  Caress,  45  Md..  479; 
Purdy  V.  Purdy,  3  Md.  Ch.  547;  Gresh- 
am V   King  (Miss.)  S.  120. 

2.  Dott  V.  Willson,  i  Bay  (S.  Car.) 
457;  Gilbert  v.  Richards,  7  Vt.  203; 
Lowe  V.  Miller,  3  Gratt.  ( Va.)  205. 

3.  In  Kcrmow^,  a  bequest  or  gift  of  per- 
sonal property  to  two  or  more  is  prima 
facie  a  joint  tenancj'.  Gilbert  v. 
Richards,  7  Vt.  203. 

In  South  Carolina,  a  devise  of  per- 
sonal estate  to  a  married  daughter,  and 
at  her  death  "  to  the  heirs  of  her  body, 
and  their  heirs  and  assigns  forever," 
constitutes  a  joint  tenancy  in  the  grand- 
children of  the  devisor,  who  take  as 
purchasers  after  the  daughter's  death. 
Dott-?;.  Willson,  I  Bay  (S.  Car.)  457. 

A  depositor  had  his  bank  account 
changed  into  an  account  with  him  and 
his  mother  "order  of  either  of  them," 
she  signing  the  signature  book  at  the 
time.  Afterwards  speaking  of  the  ac- 
count and  showing  her  the  book,  he 
said:  "This  is  yours."  He  retained 
the  pass  book  about  a  month,  but  on 
the  day  before  his  death  sent  it  to  his 
mother,  with  directions  to  tell  her  to 
keep  it  for  him.  Heidi  sufficient  to 
create  a  joint  tenancy  in  the  fund,  and 
that  upon  his  death  it  vested  in  the 
mother  as  a  survivor.  Mack  v.  Me- 
chanics' etc.  Savgs.  Bank  et  al.,  3  N.  Y. 
S.  441. 

Farming  on  Shates. — A,  being  in  pos- 
session, of  land  to  which  he  had  no  title, 
but  which  he  was  authorized  to  rent 
out  for  his  own  benefit,  made  a  written 
contract  with  B  to  let  him  the  land  for 
a  year,  upon  the  terms  that  A  should 
find  the  tools  to  woi-k  the  land,  and  the 
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it  has  been  held  that  a  legacy  given  to  two  or  more  persons  will 
pass  a  joint  tenancy  unless  the  will  contained  words  to  show  that 
the  testator  intended  a  severance  of  the  interest,  and  to  take  away 
the  right  of  survivorship,;  ^  but  joint  tenancy  has  been  much  re- 
duced in  extent  in  the  United  States,  and  the  incident  of  survivor- 
ship almost  entirely  destroyed  by  statutes,  except  in  case  of  trus- 
tees, executors  and  others,  in  whom  such  a  tenancy  is  necessary 
for  the  execution  of  their  trusts.** 

(c)  Conveyances  to  Trustees. — The  laws  limiting  estates  in  joint 
tenancy  to  those  expressly  declared  to  be  such  in  the  instruments 
creating  them,  are  usually  held  not  to  apply  to  conveyances  to 
trustees,^  trust  estates  being  usually  considered  joint.*  The 
courts  inclining  to  hold  trustees  joint  tenants  rather  than  tenants 
in  common,  in  other  to  avoid  inconvenience  in  administering  the 
trust  s 

{d)  Disseisin  —A  joint  tenancy  may  be  created  as  well  by  dis- 
seisin as  by  deed  or  devise,®,  and  the  right  of  one  disseisor  on  his 
abandoninent  will  not  revert  to  the  former  owner,  but  will  vest 
in  the  cotenarit  as  if  he  had  been  sole  disseisor.' 

2.  Tenancies  in  Common — («)  By  Purchase. — Words  in  a  deed  or 
conveyance  to  two  or  more  parties  which  direct  or  purport  to 
direct  a  division,  whether  equal  or  otherwise,  of  the.  premises 
conveyed  will  be  construed  to  pass  a  tenancy  in  common,^  and  it 

seed  to  sow  it,  and  B  should  board  him-     tee  hereunder  for  the  time  being,  at  any 


self  and  family,  work  the  crop,  and 
when  it  was  gathered  give  one-half  of 
it  to  A.  Held.,  that  this  was  not  to  be 
considered  a  lease,  rendering  rent  in 
Icind,  but  that  the  contract  constituted 
the  parties  joint  tenants  of  the  crop 
raised.  Lowe  v.  Miller,  3  Gratt.  (Va.) 
205. 

1.  Campbell  v.  Campbell,  4  Bro.  C. 
C.  (Eng.)  15,  and  see  Putnam  v.  Put- 
nam, 4  Bradf.  (N.  Y.)  308;  Morgan  v. 
Britten,  L.  R.,  13  Eq.  ^Eng.)  28;  Mayn 
V.  Mayn,  L.  R.,  5  Eq.  ijo;  Crooke  f . 
De  Vandes,  9  Ves.  (Eng.)  197;  2  Kent's 
Com.  (13th  ed.)  351. 

2.  See  Perry  on  Trusts,  §  136. 

3  Boston  etc.  Co.  v.  Condit,  19  N.J. 
Eq.  394;  and  see  4  Kent's  Com.  (T3th 
ed.)  361. 

4.  The  assignment  of  a  mortgage  to 
two  persons,  as  trustees  of  an  unincorpo- 
rated society,  vests  the  title  in  them  as 
joint  tenants.  Webster  v.  Vandeventer, 
6  Gray  (Mass.)  428. 

Conveyance  by  deed  to  A,  B  and  C 
in  trust,  for  them  "or  other  the  trus- 
tees hereunder  for  the  time  being,  to 
take  charge  and  possession  of  said 
trust  estate,  and  to  hold  the  same  for 
the  sole  use"  of  the  cestuis,  with  power 
to  them  "or  the  survivors  or  survivor 
of  them,  or  other  the  trustees  or  trus- 


time  and  from  time  to  time,  in  their  or 
his  discretion,  and  as  soon  as  reasonably 
and  profitably  may  -be,  to  sell,  let  or 
lease  the  same,"  and  in  further  trust  for 
them  "or  the  survivors  or  survivor  of 
them,  or  other  the  trustees  or  trustee 
hereunder  for  the  time  being,  to  receive 
the  proceeds  of  all  sales  or  leases,"  to 
pay  taxes,  etc.,  "and  the  surplus  to  pay 
whenever  and  so  often  as  it  can  con- 
veniently be  done  to"  the  cestuis.  Held, 
that  A,  B  and  C  took  as  joint  tenants. 
Franklin  Inst.  etc.  v.  The  People's 
Savings  Bank,  14  R.  I.  632. 

Contra,  a  conveyance  to  three 
grantees  for  specified  trusts  made  the 
grantees  tenants  in  common,  under 
Massachusetts  Stat.  1785,  ch.  62,  and 
if  the  grantees  had  been  joint  tenants, 
the  conveyance,  by  one  of  his  shares  to 
a  third  person,  would  have  been  a  sev- 
erance of  the  joint  tenancy.  Robinson 
tJ.  Codman,  i  Sum.  (U.  S.)  121. 

5.   Franklin     Inst.    etc.    v.    People's 
Savings  Bank,  14  R.  I.  632. 
,  6.   Putney  v.  Dresser,  2  Met.  (Mass.) 
583,  586;  Ward  V.  Ward,  6  Ch.  (Eng.) 
789;  3  Co.  Lit.  180  b. 

7.  Allen  -v.  Holton,  20  Pick.  (Mass.) 
458;  Bigelow  t;.  Jones,  10  Pick.  (Mass.) 
l6i. 

8.  Briscoe  v.  McGee,  2  J.  J.  Marsh. 
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may  be  generally  stated  that  in  the  United  States,  under  the 
statutes  of  the  several  States,  whenever  two  or  more  persons  ac- 
quire the'  same  estate  by  the  same  act,  deed  or  devise,  and  there 
is  no  indication  therein  of  a  contrary  intention,  they  will  acquire  a 
tenancy  in  common. ^  When  a  mortgage  is  given  to  two  or  more 
persons  to  secure  debts  due  to  them  severally,  they  take  as  ten- 


(Ky.)  370;  Goodtitle  d.  Hood  v.  Stokes, 
I  Wils.  (Ehg.)  341. 

.  A  farm  included  in  a  testator's  re- 
siduary devise  to  his  wife  and  children 
to  be  divided  among  them  according  to 
law.  Held,  to  pass  to  the  wife  and 
children  as  tenants  in  common  of  the 
fee,  there  being  no  indication  of  intent 
contrary  to  the  grammatical  construc- 
tion. Pruden  v.  Paxton,  79  N.  Car. 
446. 

Equal  Division. — Under  a  devise  to 
"Joseph  and  David  of  all  the  residue  of 
testator's  estate,  to  them  and  each  of 
them,  share  and  share  alike,  their  heirs 
and  assigns  forever,  and  if  they  die 
without  heirs,  their  shares  are  to  be 
equally  divided."  etc.,  held,  that  Jo- 
seph and  David  were  tenants  in  com- 
mon tail,  with  a  vested  remainder  to 
other  legatees  in  case  of  their  death. 
Irwin  V.  Dun  woody,  17  Serg.  &  R, 
(Pa.)  61. 

A  devise  of  land  to  several  brothers, 
"according  to  quantity  and  quality,  each 
to  take  possession  of  his  part  when  he 
comes  of  age;  but  if  one  or  more  of 
them  should  die  before  they  come  of 
age,  then  their  part  to  be  equally  di 
vided  among  the  survivors,"  was  held 
to  create  an  estate  in  common.  Harri- 
son v.-  Botts,  4  Bibb  (Ky.)  420. 

Unequal  Divlslon.^-A  devise  of  several 
tracts  of  land  "to  be  equally  divided  in 
quantity,  without  having  any  regard  to 
quality,"  -was  held  to  be  a  tenancy  in 
common..  Partridge  v.  Colegate,  3 
Har.  &  M.  (Md.)  339. 

A  testator  devised  all  the  residue  of 
his  estate  "to  be  divided  amongst  all 
his  children  in  equal  shares  and  por- 
tions to  them,  their  heirs  and  assignees 
forever,"  and  died  leaving  several  chil 
dren.  Held,  that  this  gave  to  the  devi- 
sees a  tenancy  in  common,  and  that 
their  estates  not  being  the  same  in 
qualitj'  and  quantity  that  they  would 
have  take;n  as  heirs  at  law,  they  take  by 
purchase  under  the  will  and  not  by  de- 
scent. Gilpin  V.  HoUingsworth,  3  Md. 
190. 

Designation  of  Particular  Part. — A  de- 
vised to  B  and  C,  his  sons,  a  tract  of 
land  lying  easterly  of  a  certain  brook, 


"to  be  equally  divided  betvpeen  them, 
for  quality  and  quantity,  and  B  to 
have  the  part  next  the  brook." 
Held,thaX  such  devise  vested  in  the  devi- 
see a  tenancy  in  common.  Griswold  v. 
Johnson,  5  Conn.  363;  and  see  Walker 
•y.  Dewing,  8  Pick.  (Mass.)  520;  Burg- 
hardt  ■?;.  Turner,  12  Pick.  (Mass.)  534; 
Elliot  V.  Carter,  12  Pick.  (Mass.)  436; 
Emerson  v.  Cutler,  14  Pick.  (Mass.) 
108. 

Devise  as  Joint  Stock. — A  devise  of 
land  to  "three  children  to  be  kept  as 
joint  stock  until  the  youngest  shall 
arrive  at  the  age  of  twenty-one 
years,  and  then  the  whole  property  and 
its  increase  to  be  divided  equally  be- 
tween them,  to  each  one-third  -part," 
creates  a  tenancy  in  common,  and  not 
a  joint  tenancy.  Weir  v.  Humphries, 
4  Ired.  (N.  Car.)  Eq.  264. 

Gift  per  Stirpes. — Under  a  gift  in  a 
will  to  such  of  the  nephews  and  nieces 
of  A  and  the  children  of  A's  deceased 
niece  B  thereinafter  named  (then  fol- 
lowed the  names  of  the  nephews ,  and 
nieces  and  children  of  the  deceased 
niece)  as  should  be  living  at  the  time  of 
the  decease  of  the  testatrix,  to  be 
divided  between  and  among  them, 
the  children  of  B  taking  between  them 
only  the  equal  share  to  which 
B  would  have  been  entitled  if  named 
in  that  bequest  instead  of  her  chil- 
dren, and  living  at  the  time  of  the  de- 
cease of  the  testatrix.  Held,  that  the 
children  of  B  took  as  tenants  in  com- 
mon. Attorney  General  v.  Fletcher,  13 
Eq.  (Eng.)i28. 

1.  I  Washb.  Real  Property  (5th 
ed.);  and  see  Miller -w.  Miller,  16  Mass. 
59;  Bambaiigh  v.  Bambaugh,  11  Serg. 
&  R.  (Pa.)  191;  Evans  v.  Brittain,  3 
Serg.  &  R.  (Pa.)  135,  Wiswill  ».  Wil- 
kins,  5  Vt.  87. 

.  Under  a  deed  to  the  grantees,  or  any 
of  them,  or  ^ny  of  their  heirs  and  as  ■ 
signs,  "  habendum  to  them,  their  heirs 
and  assigns  forever,"  the  grantees  are 
tenants  in  common.  Galbraith  zj.  Gal- 
braith,  3  Serg.  &  R.  (Pa.)  392. 

By  a  devisee  of  the  income  of  one 
third  part  of  a  farm,  the  devisee  be- 
comes a  tenant  in  common  of  that  por- 
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ants  in  common,^  and  would   continue   such  if  the  estate  should 
become  absolute  by  foreclosure.*     Where  real  estate  is  purchased 


tion    of    the   land    itself.      Andrews  v. 
Boyd,  5  Me.  (5  Greene)  199. 

A  devise  of  a  tract  of  land  to  the 
two  sons  of  the  devisor,  and  their  heirs 
and  assigns,  until  a  third  son  personally 
appears  and  demands  the  land,  makes 
the  two  sons  tenants  in  common.  Mc- 
Pherson   v.    McPherson,   Addis.  (Pa.) 

327- 

Reservation  of  Dower  Right. — P  held 
an  estate  in  right  of  his  wife,  sub- 
ject to  right  of  dower  in  '  his  wife's 
mother,  but  which  had  never  been  de- 
manded or  assigned.  P  conveyed  the 
estate  to  another,  his  wife  signing  the 
deed,  which,  after  a  general  description, 
contained  the  following:  "Meaning  to 
convey  all  the  -right  and  interest  which 
E.  A.  B,  now  my  wife,  E.  A.  P.  has  or 
ever  had  in  said  land,  except  the  right 
to  her  mother's  thirds,  which  I  reserve 
a  right  to  claim  at  the  decease  of  the 
mother  of  said  E."  Held,  that  the  ex- 
ception must  be  construed  to  be  of  the 
reversion  of  the  dower,  and  not  of  the 
dower  itself,  and  that  no  dower  having 
been  assigned  by  metes  and  bounds,  the 
grantee  took  by  his  deed  two  thirds  of 
the  estate  in  common  and  undivided. 
Payne  v.  Parker,  10  Me.  (i  Fairf.) 
178. 

An  admission  in  an  answer,  that  two 
persons  jointly  purchased  a  slave,  does 
not  prove  that  they  were  joint  tenants. 
The  presumption  is  that  each  paid  one 
half  of  the  purchase  monej'  and  that 
they  are  tenants  in  common,  and  in 
such  case  where  one  of  the  purchasers 
dies  the  other  is  not  entitled  to  the 
w-hole  survivorship,  but  the  executor  of 
the  deceased  must  account  for  the 
moiety  of  his  testator  as  of  other  por- 
tions of  his  personal  estate.  Gibbons 
v.   Riley,  7  Gill  (Md.)  Si. 

Right  of  Common  Appurtenant. — Two 
tenants  in  common  making  partition  of 
their  lands,  the  one  granted  to  the 
other  "free  liberty  of  carr^-ing  away 
gravel  and  sea  weed  of  the  beach  be- 
longing to  his  part  of  said  farm,  and 
also  stones  below  high  water  mark  and 
liberty  to  tip  the  sea  weed  on  the  bank 
of  his  part  of  said  farm."  Held,  that 
-this  grant  created  a  right  of  common 
appurtenant  to  the  land  of  the  grantee, 
and  that  said  right  was  not  unlimited, 
but  a  right  in  common  with  the  grantor. 
Hall  V.  Lawrence,  2  R.  I.  218. 

Estate  to  Mother  and  Children. — By  a 


conveyance  of  land  by  deed  to  "M  S 
in  trust  for  herself  'and  her  children, 
their  heirs  and  assigns,"  M  S  and  her 
children  become  tenants  in  common  in 
fee  in  the  land  in  equal  shares.  Shir- 
lock  II.  Shirlock,  5  Pa.  St.  367. 

Condition  Subsequent  — A  testator, 
after  giving  pecuniary'  legacies  to  right 
of  his  children  in  full  of  their  portions 
of  his  estate  devised  to  two  others,  C 
and  R,  all  his  real  estate  in  fee,  upon 
condition  that  neither  of  them  should 
make  any  claim  upon  his  estate  upon  a 
forfeiture  of  his  right  under  the  will. 
C  made  a  claim  upon  the  estate,  which 
was  paid  by  the  executor.  Held,  that 
C  and  R  took  the  real  Estate  as  tenants 
in  common,  upon  a  condition  subse- 
quent, by  breach  of  which  C  forfeited 
his  moiety  thereof  under -the  will  and 
the  same  descended  .to  the  heirs  at  law. 
Sackett  v.  Mallory,   i    Mete.    (Mass.) 

Grant  by  State. — An  act  of  the  Illi- 
nois legislature,  granting  to  certain  per- 
sons, their  heirs,  and  assigns  the  right 
to  run  a  ferry,  with  certain  other  privi- 
leges, makes  them  tenants  in  common 
both  of  these  franchises,  and  of  boats, 
tackle,  etc.,  owned  by  them.  Haven  v. 
Muhlgarten,  19  111.  91. 

Evidence  of  Title. — A  deed  by  C,  a  ten- 
ant in  conimon  of  E,  to  A,  of  C's  inter- 
est in  an  estate  whereon  were  certain 
mine  hills  with  the  right  to  raise  ore 
"for  such  time  only  as  said  furnace  can 
be  carried  on  by  charcoal,"  held  to 
convey  a  limited  privilege  and  not  the 
corporeal  estate  in  the  mine  hills;  and 
in  an  action  of  partition  by  the  heirs  of 
E  against  A,  a  recital  in  the  deed  that 
C  held  the  land  in  common  with  E, 
held  to  be  prima  facie  evidence  of  the 
title  of  E's  heirs.  Grubb  -u.  Grubb,  74 
Pa.  St.  25. 

A  patent  to  two  persoris  as  tenants  in 
common  of  a  quarter  section  of  Und, 
clothes  each  with  an  undivided  half  of 
the  entire  quarter.  It  does  not  give  to 
either  an  undivided  half  of  any  specific 
part  of  the  entire  quarter  nor  the  right 
to  have  partition  of  any  specific  part, 
except  in  case  of  a  sale  of  the  residue 
by  both  tenants,  or  by  some  act  Of  the 
parties,  or  by  proceedings  at  law. 
Markoe  v.  Wakeman  et  ah,  107  111.  251. 

1.  Brown  v.  Bates,  55  Me.  520. 

2.  Goodwin  v.  RicTiardson,  11  Mass. 
469. 


1064 


Creation  of  Tenancy. 


JOINT  TENANTS. 


Tenancies  in  Common, 


for  partnership  purposes  by  deeds  conveying  to  the  partners  as 
tenants  in  common,  the  status  of  the  property  as  to  creditors  is 
fixed  by  such  deeds,*  and  a  purchase  by  or  a  gift  to  several  per- 
sons as  ship  owners  creates  a  tenancy  in  common  in  the  prop- 
erty so  purchased  or  received,  and  not  a  partnership ;  ^  and  the 
same  rule  applies  where  one  claiming  the  whole  of  a  parcel  of 
land  joins  with  other  claimants  in  a  trust  deed  providing  that  each 
shall  have  such  interest  in  a  stock  company  as  they  had  in  the 
property.^ 

The  conveyance  of  a  given  number  of  acres  to  one  person  and 
another  nurnber  to  another,  thus  conveying  the  whole  right  to 
both,  there  being  nothing  to  show  that  the  land  was  intended  to 
be  conveyed  in  severalty,  will  create  a  tenancy  in  common,  each 
party  taking  in  common  in  proportion  to  the  number  of  acres 
specified  in  his  deed;*  so  also  where  the  whole  is  conveyed  to 
each  by  simultaneous  conveyance,  each  having  knowledge  of  the 
other's  conveyance.* 

This  rule  is  applicable  also  to  personal  property.® 
A  contract   under  seal  to  convey  to  husband  and  wife  makes 
them   tenants   in   common  in  Ohio;'  so  devise  of  land  to  four 
persons  giving  a  part  of  the  profits  to  another  for  life   vests  a 


1.  Appeal  of  Second  Natl.  Bk.  of 
Titusville,  83  Pa.  St.  203. 

2.  French  v.  Price,  24  Pick,  (^ass.) 
13;  Thorndike  v.  De  Wolf,  6  Pick. 
(Mass.)   120. 

Where  several  persons  purchase  a 
parcel  of  land  they  become  tenants  in 
common,  and  are  not  partners;  and 
notice  to  one,  in  respect  to  the  land,  is 
not  notice  to  the  other.  Wiswall  v. 
McGown,  2  Barb.  (N.  Y.)  270. 

3.  Hungerford  f.  Gushing,  8  Wis.  332. 

4.  Preston  v.  Robinson,  24  Vt.  583. 
A  testator  devised    a  small    tract  to 

one,  and  to  another  devised  a  larger 
tract,  which  includes  the  small  one. 
The  devisees  are  tenants  in  common  of 
the  small  tract,  and  the  first  devisee 
cannot  dispute  the  title  of  the  second 
devisee.  Seckel  v.  Kngle,  2  Rawle 
(Pa.)  68. 

A  deed  of  land  to  two  persons  by  one 
common  boundary,  but  stating  the  par- 
ticular interest  conveyed  to  each,  con- 
stitutes them  tenants  in  common  and 
not  joint  tenants.  Craig  v.  Taylor,  6 
B.  Mon.  (Ky.)  457. 

Uncertainty  of  Description. — Con- 
veyance of  one  certain  parcel  of  land, 
viz.,  "the  lots  of  A,  B  and  twenty-eight 
acres  off  from  the  lot  of  C  adjoining," 
does  not  create  a  tenancy  in  common 
of  the  grantee  with  C  in  his  whole  lot, 
for  want  of  certainty  of  location.  Clapp 
1'.  Beardsley,  i  Vt.  151. 


5.  Wright  V.  Searles,  59  How.  (N. 
Y.)  Pr.  176. 

Where  there  are  two  several  grants 
of  the  same  land  bearing  the  same  date 
upon  surveys  recorded  and  certified  the 
same  day,  and  purporting  to  have  been 
made  upon  warrants  issued  the  same 
day,  the  grantees  take  as  tenants  in  com- 
mon. Young  V.  De  Bruhl,  11  Rich.  (S. 
Car.)  L.  63S. 

Two  or  more  taking  out  a  warrant, 
paying  in  equal  proportions  and  ob- 
taining a  survey,  hold  as  tenants  in  com- 
mon; and  there  is  no  right  of  survivor- 
ship. Caines  v.  Grant,  ^  i3inn.  (Pa.) 
119. 

Where  one  of  two  tenants  in  com- 
mon conveys  to  a  third  person  a  ditch 
crossing  the  land  .owned  in  common 
and  the  other  subsequently  conveys  the 
same  ditch  to  another  third  person, 
neither  of  the  grantors  can  afterward 
question  the  act  of  the  other;  and  the 
respective  grantees  become  tenants  in 
common  of  the  ditch.  Ried  7.  Spicer, 
37  Gal.  57. 

6.  The  simultaneous  delivery  6t  ab- 
solute bills  of  sale  of  the  same  property, 
one  to  each  of  two  vendees,  each 
vendee  having  knowledge  of  the  trans- 
actions with  the  other,  renders  the 
vendees  tenants  in  common  of  the 
property'.     Welch  v.  Sackett,   13  Wis. 

243- 

7.  Wilson  V.  Fleming,  13  Ohio  68. 
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tenancy  in  common  in  the  four,^  and  a  gift  of  chattels  to  one,  he 
covenanting  to  convey  one  half  thereof  to  another  on  the  hap- 
pening of  a  certain  contingency,  vests  a  tenancy  in  common  in 
them  to  take  effect  in  the  happening  of  the  contingency .** 

(3)  Conveyance  of  Undivided  Part. — A  conveyance  of  an  un- 
divided part  of  a  tract  of  land  creates  a  tenancy  in  common  be^' 
tween  the  grantor  and  the  grantee,**  but  if  the  part  conveyed 
is  so  described  that  a  surveyor  could  designate  it,  the  grantees 
will  take  in  severalty.*  A  reservation  in  a  deed  of  an  undivided 
part  will  have  a  like  effect,"  and  one  in  possession  under  a  tenant 
in  dower  holding  over  after  her  death,  and  purchasing  the  shares 
of  some  of  the  reversioners  becomes  a  tenant  in  common  with 
the  other  reversioners.**  When  a  feme  couverte  joined  with  her 
husband  and  other  tenants  in  common  in  conveying  the  common 
estate  by  a  deed  which  was  ineffectual  to  convey  more  than  a 
mere  color  of  title,  a  tenancy  in  common  was  created  between 
her  and  the  grantee.' 

{c)  Other  Modes. — Where  several  parties-  redeem  land,  they  are 
tenants  in  common,  the  several  interest,  being  in  proportion  to 
the  amount  of  redemption  mqney  paid  by  each,*  and  where  exe- 
cutions are  levied  upon  land  by  two  creditors  at  the  same  time, 
each  acquires  title  to  an  undivided  moiety  of  the  land  and  a  ten- 
ancy in  common  of  the  whole  is  created  between  them.®  Any 
act  which  destroys  an  estate  in  joint  tenancy  or  coparcenary  with- 
out destroying  the  unity  of  possession  will  create  a  tenancy  in 
common, 1''  as  a   sale  by 

1.  Allison  V.   Kurtz,  2   Watts.   (Pa.)         8.  Hoffman  v.  Lyons,  5  Lea   (Tenn.) 

185-    '                                                          '  377- 

2.  Parker  -■.  Vick,  2  Dev.  &  B.  (N.  When  land  belonging  equally  to 
Car.)  L.  195.  two  tenants  in  common  is  bought  under 

3.  Adams  v.  Frothingham,  3  Ma?s.  partition  proceedings  by  one  of  them, 
352;  Andrews  v.  Boj'd,  5  Me.  igg.  on  their  joint  account,  no  consideration  > 

When  a  deed  conveys  a  certain  num-  passing,  and  the  expenses  of  partition  be- 

ber  of  acres    without    describing    the  ing  made  by  both,  the  other  has  in  equity 

land    conveyed,  to  be   taken    out    of  a  an  equal  right   with   the  purchaser   in 

larger  tract  described,  the  grantee   be-  the  land.     Paul  v.  Fulton,  25  Mo.   156. 

comes,   by  his  deed,   a  tenant  in  com-  9.  Shove  t'.  Dow.,  13  Mass.  529;  Cut- 

mon   having  a   fractional   interest  rep-  ting  v.  Richwood,    2  Pick,  (Mass.)  443; 

resented    by    a   fraction  having  for  its  Wiswell  v.  Wilkin,  5  Vt.  87. 

denorninator   a  member   equal   to    the  When  a  firm  sued  on  notes  given  for 

number  of  acres  in  the  larger  tract  de-  property    sold    to   two  persons   one  of 

scribed,  and  for  its   numerator   a  num-  whom  was  adjudged  bankrupt   pending 

ber  equal  to  the  number  of  acres  con-  suit,  and  jvidgment  was  had  against  the 

veyed.      The    grantee    acquires    such  other,  and  the  proceeds  of  the  property 

fractional  interest  in  every  acre  of  the  sold  under  a^. /a.  were,  by  agreement, 

larger    tract.     Wallace    v.    Miller,    52  to  be  distributed  just  as  the  property 

Cal.  655.  would  have  been  divided  had  the  proper 

4.  Wheeler  v.  Ladd,  40  Ark.  108.  steps   been  taken  to  arrest  the   sale, — ■ 

5.  Wheeler  v.  Carpenter,  107  Pa.  held.,  that  the  judgment  creditors 
St.  271.  should   take  one  half,  and  the   assignee 

6.  Liscomb  f .  Root,  8  Pick.  (Mass.)  of  the  bankrupt  the  other.  Jenkins  v. 
376.  Atwater,  61  Ga.  291. 

7.  Cloud  V.  Webb,  3  Dev.  (N.  Car.)  10.  See  i  Brown  &  Had.  Com.  (Wait's 
L.  317,  4  Dev.  (N.  Car.)  L.  290.  ed.)'65i. 
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JOINT   TENANTS.  Tenancies  in  Common. 


one  of  his  share,^  or  an  exchange  of  the  subject  of  the  tenancy.* 
In  cases  of  contracts  between  the  owner  and  cultivator  of  the 
land  for  a  division  of  the  crops,  a  tenancy  in  common  therein  is 
created,  at  least  until  their  shares  are  separated  and  severed,^ 
and  a  mortgage  executed  by  one  of  them  on  his  share  of  the 
crop  creates  a  tenancy  in  common  between  the  owner,  the  culti- 


1.  Coleman  v.  Lane,  26  Ga.  515. 

2.  Where  joint  owners  of  a  mill  sold 
the  same,  receiving  a  slave  as  the  con- 
sideration,— held,  that  they  became 
tenants  in  common  of  the  slave,  the 
community  of  interests  being  dissolved 
by  the  sale.  Cheek  v.  Wheatley,  3 
Sneed  (Tenn.)  484. 

A,  B  and  C  were  interested  as  the 
principal  cestuis  que  trust  in  a  deed 
of  trust  of  slaves,  for  the  payment  of 
debts  m  which  A  was  the  trustee;  and, 
by  an  agreement  between  the  three,  B, 
at  a  public  sale,  bid  off  the  slaves,  for 
the  benefit  of  the  three.  Held,  that  by 
this  sale  the  legal  title  vested  in  all,  as 
tenants  in  common.  Pitt  v.  Petway,  12 
Ired.  (N.  Car.)  L.  69. 

Dissolution  of  PartnersMp. — A  and 
B  were  tenants  in  common  of  lands, 
carrying  on  the  farming  business  in 
partnership,  and  A  sold  and  transferred 
his  moiety  of  the  lands.  Held,  that  the 
partnership  was  dissolved  by  such 
transfer,  and  that  the  grantee  became  a 
tenant  in  common  with  B,  in  the  part- 
nership property,  taking  the  undivided 
share  of  his  grantor,  subject  to  all  the 
rights  of  A,  and  to  the  account  to  be 
taken  between  the  original  parties. 
Mumford  v.  McKay,  8  Wend.  (N.  Y.) 
442. 

Parol  Agreement. — A  grant  of  land 
was  made  by  the  State  of  Virginia  in 
1782,  to  A  and  B,  as  joint  tenants.  A 
died  before  the  patent  issued.  Held, 
that  the  whole  estate, is  vested  in  B,  but 
that  the  devisee  of  A  was  entitled  to  a 
division  on  proving  a  parol  agreement 
between  A  and  B  to  divide  the  land, 
and  two  surveys  of  each  half  of  the 
land  made  in  pursuance  of  the  agree- 
ment, one  of  which  was  assigned  to  A, 
as  such  agreement  vpas  made  before  the 
passage  of  the  statute  of  frauds.  Over- 
ton V.  Lacy,  6  T.  B.  Mon.  (Ky.)  13. 

3.  Williams  v.  Nolen,  34  Ala.  167; 
Strother  v.  Butler,  17  Ala.  733;  Knox 
V.  Marshall,  19  Cal.  617;  Bernal  v. 
Hovious,  17  Cal.  541  j  Walker  zi.  Fitts, 
24  Pick.  (Mass.)  191;  Carr  v.  Dodge, 
40  N.  H.  403,  Putnam  v.  Wise,  i  Hill 
(N.  Y.)  234;  Hurd  v.  Darling,  14  W. 
214,  Beezley  v.  Crossen,  14  Oreg.  473. 


Where  one  who  rents  land  on  shares 
agrees  with  a  third  person  that  if  the 
latter  will  help  sow  and  harvest  the 
grain  he  shall  have  one  half  of  the  ten- 
ant's portion,  thej'  thereby  become  ten- 
ants in  common  of  the  grain,  and  not 
partners.  Sims  v.  Dame,  (Ind.)  15  N. 
E.  Rep.  217. 

Defendant  let  a  farm  on  sliares  to 
plaintiff,  who  was  authorized  to  make 
sales  of  the  crops  for  the  benefit  of 
both  parties.  Held,  that  they  were  ten- 
ants in  common  of  the  crops,  and 
plaintiff  could  not  recover  from  de- 
fendant, who  had  taken  less  than  his 
share  of  a  quantity  of  oats  and  appro- 
priated it  to  his  own  use.  Connell  v, 
Richmond  (Conn,),  11  Atl.  Rep.  852. 

T  agreed  to  let  a  farm  to  H  "to  work 
on  shares"  for  one  year.  T  was  to 
furnish  three  working  teams,  the  farm- 
ing utensils,  etc.,  one  half  the  seed  and 
to  stock  the  farm,  and  H  was  to  cultivate 
the  land.  T  also  agreed  to  account  to 
and  to  pay  H  "the  value  of  the  one  half 
of  all  the  grain,  butter  and  net  pro- 
ceeds of  the  sheep,  hogs  and  cattle  that 
might  be  produced  from  the  premises." 
Held,  that  the  parties  were  tenants  in 
common  of  a  crop  of  corn  raised  hy  H 
under  this  agreement.  Tanner  v.  Hills, 
44  Barb.  (N.  Y.)  428. 

But  in  Minnesota,  the  owner  of  a 
farm  employed  another  to  till  and 
carry  on  his  farm,  and  for  compen- 
sation agreed  to  allow  him  one  half 
of  all  the  grain  raised,  -  deducting 
advances  and  other  claims.  Held, 
a  contract  of  hiring,  and  that  the 
employee  was  not  a  part  owner  of  such 
grain.  Porter  v.  Chandler,  27  Minn. 
301:  s.  c,  38  Am.  Rep.  293. 

Assignment  of  Interest  in  Farming 
Contract. — A  rented  a  farm  from  B  upon 
the  following  terms:  A  was  to  give  B 
one  half  of  everything  that  was  made; 
A  was  to  carry  all  the  crops  to  market 
and  to  pay  B  one  half  the  proceeds 
after  sale.  Under  this  contract  A  made 
a  crop  of  tobacco  and  assigned  in 
writing  all  his  interest  therein  to  C.  who 
was  to  have  the  crop  prepared  for 
market  and  sold,  and  to  pay  over  to  B 
one  half  of  the  net  proceeds.    The  to- 
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vator  and  the  mortgagee.^  This  rule  applies  also  to  agreements 
whereby  one  party  furnishes  money  to  another  for  any  construc- 
tion or  manufacture  upon  the  understanding  that  he  is  to  have 
a  share  in  the  completed  article.^ 

Where  a  steam  engine  is  erected  as  a  fixture  upon,  the  land  of 
one  at  the  joint  expense  of  himself  and  others  under  an  agree- 
ment to  use  the  samp  as  a  common  source  of  power  without  lim- 
itation as  to  time,  the  ownership  is  held  to  be  in  common.^ 

When  goods  of  different  owners  become  by  accident  or  by 
agreement -so  mixed  together  as  to  be  undistinguishable,  a  ten- 
ancy in  common  is  created  between  the  several  owners,  in  the 
whole  of  the  goods,  each  owning  in  proportion  to  the  amount 
contributed  by  him;*  but  where  the  commingling  of  the  goods 
is  caused  by  the  fault  of  one  the  parties,  as  when  a  special  agent 
mingles  his  own  property  with  that  of  his  principal,  a  tenancy  in 
common  will  not  result.^ 

III.  What  May  be  Held  in  Common. — Joint  tenancies  and 
tenancies  in  common  are  usually  treated  in  the  books  as  appli- 
cable to  lands  and  tenements,  but  there  may  be  such  tenancies  of 
chattels  personal  as  well  as  real.®  And  there  may  be,  a  tenancy 
in  common  of  an  inchoate  as  well  as  of  a  perfect  right.'  As  to 
lands,  there  may  be  a  joint  tenancy  whether  the  estate  be  in  fee 
for  life,  for  years,  at  will  or  in  remainder;  ^  but  while  there  may 
be  a  tenancy  in  common  in  a  right  or  title  to  land,  there  can  be 
none  in  a  mere  actual  possession  unless  all  the  cotenants  are 
actually  occupying  the  land.® 

All  kinds  of  chattels  of  whatever  nature  may  be  held  by  two 
or  more  persons  in  joint  tenancy.^®     Thus  there  may  be  a  joint 

bacco   was    left   in    possession   of    B's  tenancy  continues,  although  the  identity 

agent,  and  A  retained   possession  of  no  of   the  entire   mass   in    store    may   be 

part  thereof  after  the  execution  of  his  changed    by    contihued     additions   and 

agreement  with  C.    Held,  that  the  con-  subtractions.    [Rothrock    and    Beck, 

tract  between  A  and  B  created  the  rela-  JJ.,  dissenting].     Sexton  v.  Graham,  53 

tion   of    landlord    aud    tenant;    that   it  Iowa  iSi. 

vested  in  each  a.  joint  interest  in  the  Where  a  warehouseman  without 
crop;  that  the  sale  of  C  if  effectual,  special  agreement,  but  according  to 
could  only  constitute  him  a  tenant  in  custom,  mixed  the  grain  of  several  de- 
common  with  A,  and  that  C  could  not  positors  in  a  common  mass,  held,\)nsX 
maintain  replevin  against  A.  Ferrall  v.  they  became  tenants  in  common  of  the 
Kent,  4  Gill  (Md.)  209.                             •  entire  amount  of  like  quality,  and   for 

1.  Smith  .-.  Rice,  56  Ala.  417.  the  negligent  destruction    of  the   same 

2.  White  v:  Brooks,  43  N.  H.  402;  could  each  recover  the  value  of  his 
Beaumont  «.  Crane,  14  Mass.  400.  grain.     Arthur  v.   Chicago  R.   I.  etc. 

3.  Hill  V.  Hill,  43  Pa.  St.  521.  R.  Co.,  61  Iowa  64S. 

4.  Spence  v.  Union  M.  Ins.  Co.,  3  L.        6.   Hall  v.  Page,  4  Ga.  428. 
R.,  C.  P.  (Eng.)  427;  r8  L.  T.  632;  16        6.  4  Wait's  Act.  and  Def.  173. 

W.  R.  loio.  7.  Wilkins   v.  Burton,  5  Vt.  76;  and 

Storing  in  Warehouses. — Where  sev-  see  Lillianskyoldt  ».  Goss,  2  Utah  292. 
eral   parties  store  grain  in  a  warehouse,         8.   Washb.  Real  Prop.  (5th  ed  )  407. 

with  the  understanding  that  it  may  be  .    9.  Lillianskyoldt  v.    Goss,     2     IJtah 

mixed  with  grain  of  like   quality,  they  292. 

becorrje  tenants  in  common  of  the  entire        10.     2  Wait's  Act.  &   Def.  246;    Litt. 

amount  so  mixed,  though  it  may  occupy  §281,282;    Sessions   v.   Peay,   19   Ark. 

a   number  of  separate  bins,   and   such  269;  Trammell  v.  Harrell,  4  Ark.  602. 
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tenancy  in  stock,^  in  farm  and  Other  produce,*  in  patent  rights,* 
in  a  promissory  note,*  in  a  lease  for  years, ^  or  in  a  legacy,**  and  in 
general  every  species  of  chattels  capable  of  being  held  in  joint 
tenancy,  may  be  owned  in  common.'  Whatever  may  be  subject 
to  undivided  dominion  by  virtue  of  the  law  of  sole  ownership  is 
likewise  susceptible  of  being  made  subject  to  joint  dominion.^ 

IV.  Who  Aee  Joint  Tenants  or  Tenants  in  Common — 1.  Joint 
Tenants. — The  well  known  distinctive  characteristic  of  joint  ten- 
ancy is  the  right  of  survivorship,  by  which,  though  the  estate  is 
limited  to  the  tenants  and  their  heirs,  the  survivor  or  survivors 
take  the  entire  estate  to  the  exclusion  of  the  heirs  or  representa- 
tives of  a  deceased  cotenant.^  Two  corporations,  therefore,  can- 
not hold  lands  or  other  property  as  joint  tenants,  for,  being  each 
perpetual,  there  can  be  no  survivorship  between  them ;  i**  nor  can  a 
corporation  be  a  joint  tenant  with  a  natural  person,  since  there  is 
no  reciprocity  of  survivorship  between  them,^^  but  all  natural 
persons  may,  of  course,  be  joint  tenants  with  each  other.^* 

As  a  general  rule,  cotrustees  are  joint  tenants,^*  and  are  always 
so  where  their  joint  action  is  contemplated,  or  where  such  a  ten- 
ancy is  necessary  for  the  execution  of  their  trust.^* 

Where  an  estate  vests  in  a  husband  and  wife  either  by  convey- 
ance or  descent,  they  do  not  stand  as  ordinary  joint  tenants  to 
each  other  owing  to  their  legal  unity,  but  are  seised  of  the  estate 
by  entireties  and   not  by  moieties,^*  and,  therefore,   though  the 

1.  2  Kent's  Com.  (13th  ed.)  350.  had  is  clearly  not  divested  by  the  death 

2.  Lowe  V.  Miller,  3  Gratt,  (Va.)  205.  of  his  companion;  and  no  other  person 

3.  Pitts  V.  Hall,  3  Blatchf.  (U.  S.)'  can  now  claim  to  have  a  joint  estate 
201.  with  him,  for  no  one  can    now  have  an 

4.  People's  Bank  v.  Keech,  26  Md.  interest  in  the  whole,  accruing  by  the 
r2i.  same  title,  and  taking  effect  at  the  same 

5.  Taylor's  L.  &  T.,  §  114.  Gilbert  time  with  his  own;  neither  can  anyone 
V.  Richards,  7  Vt.  203.  claim  a  separate    interest   in   anj'   part 

6.  Armstrong  v.  Armstrong,  L.  R.,  7  of  the  tenements,  for  that  would 
Eq.  (Eng.)  518;  Campbell  t'.  Campbell,  be  to  deprive  the  survivor  of  the 
4  Bro.  C.  C.  (Eng.)  15.  And  see  right  which  he  had  in  all  and 
Crocker  v.  Carson,  33  Me.  436;  Ward  every  part,  as  therefore,  the  sur- 
«.  Ward,6Ch.  (Eng.)  789;  Ive  w.  King,  vivor's  original  interest  in  the  whole 
16  Beav.  (Eng.)  46.  still  remains;  and  as  no  one  can  now  be 

7.  2  Wait's  Act.  &  Def.  247.  admitted,  either  jointly'  or  severally,  to 

8.  Freem.  Part.,  §  16.  anj'   share  with  him  therein,  it  follows 

9.  Washb.  Real  Prop.  (5th  ed.)  407.       that  his  own  interest  must  now  be  entire 
The  interest   of  two  joint  tenants   is     and  several,  and- that  he  shall  alone  be 

not  only  equal  or  similar,  but  also  is  one  entitled  to  the  whole   estate  (whatever 

and  the  same.     One  has  not  originally  it  may   be)    that   was  created   b3'    the 

a  distinct  moiety  from  the  other;  but,  if  original  grant.    2  Black.  Com.  (Chase's 

by  any  subsequent  act  (as  by  alienation  ed.)i83. 

or  forfeiture     of    either)    the    interest  10.  De  Witt  v.  San  Francisco,  2  Cal. 

becomes     separate     and     distinct,    the  289. 

joint    tenancy    instantly    ceases.      But  11.  De  Witt  v.  San  Francisco,  2  Cal. 

while   it  continues  each   of  two   joint  289;  Aug.  &  Ames  on    Corp.,  §  185. 

tenants  has  a  concurrent  interest  in  the  12.  4  Wait's  Act.  and  Def  170. 

whole;  and  thereupon,  on  the  death  ot  13.  Franklin  Savings  Trust  w.  People's 

his  companion,  the  sole  interest  in  the  Savings  Bank,  14  R.  I.  632. 

whole  remains  to  the  survivor.     For  the  14.  Perry  on  Trusts,  section  136. 

interest  which   the  survivor  originally  16.  Gillan  f.  Dixon,  65  Pa.  St.  395. 
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husband  is  entitled  to  rents  and  profits  during  coverture,  he  can- 
not dispose  of  the  inheritance  or  any  part  thereof  without  his 
wife's  concurrence,^  and,  on  the  death  of  either,  the  whole  goes 
to  the  survivor.^  But  a  properly  worded  conveyance  to  a  hus- 
band and  wife  made  for  that  express  purpose  will  vest  in  them 
a  joint  tenancy,*  and  in  Connecticut,  where  land  is  given  to  hus- 
band and  wife,  they  take  as, joint  tenants,  and  a  conveyance  by 
the  husband  of  his  interest  alone  .is  valid  and  effectual.*  It 
would  seem  that  the  statutes  declaring  all  estate  tenancies  in 
common  unless  a  different  intention  is  expressly  set  forth  in  the 
deed  creating  the  estate,  does  not  apply  to  an  estate  granted  to 
husband  and  wife,^  or  to  estates  By  the  entirety.®  Nor  does  it 
apply  to  personal  property.' 

Infants  may  be  joint  tenants,*  and  a  child  becomes  at  its  birth 
a  joint  tenant  with  its  mother  of  lands  which  the  latter  holds 
in  special  tail.^ 

2.  Tenants  in  Common. — All  natural  persons  capable  of  holding 
property  may,  of  course,  be  tenants  in  comtnon,  and  corporations 
may  hold  as  such  either  with  other  corporations,^®  or  with  natural 
persons,*^  *hile  the,  officers  or  stockholders  of  a  corporation  may 
be  construed  to  be  tenants  in  common  of  lands  which  the  cor- 
poration itself  is  not  authorized  by  law  to  hold.^*  A  deed  to  two 


1.  Wales  V.  Coffin,  13  Allen 
(Mass.)  213;  Hemingway  v.  Scales,_42 
Miss,  i;  s.  c,  2  Am.  Rep.  586;  Thomas 
V.  De  Baum,  i  McCart.  (N.  J.)  37; 
Beach  v.  Hollister,  5  Mt.  S.  (T.  &  C.) 
568;  s,.  c,  3  Hun  519;  Bates  11.  Seely, 
46  Pa.  St.  248;  Stuckey  v.  Keefe's  Exrs., 
26  Pa.  St.  397. 

2.  Stuckey  v.  Keefe's  Exrs.,  26  Pa. 
St.  397. 

3.  A  and  wife  conveyed  to  B,  "for  the 
purpose  of  creating  a  joint  tenancy  in 
A  and  his  wife  in  all  their  property." 
B  immediately  reconveyed  to  A  and 
wife  "as  joint  tenants,  and  not  as  ten- 
ants in  common,  the  survivor  of  them, 
and  the  heirs,  personal  representatives 
and  assigns  of  such  survivor."  Held, 
that  A  and  wife  were  joint  tenants,  and 
the  husband's  interest  could  be  seized 
and  sold  on  execution  during  the  wife's 
life.     Fladung  v.  Rose,  58  Md.  13. 

4.  Benedict  v.  Gaylord,  11  Conn.  332. 
6.  Den.  v.  Hardenburgh,  10  N.  J.  L.  (5 

Halst.)  42. 

6.  Thomas  v.  De  Baum,  14  N.  J.  Eq. 
(i  McCart.)  37. 

7.  Putnam  v.  Putnam,  4  Bradf.  (N. 
J.)  308. 

8.  Bac.  Abr.  (Joint  Tenants,  B.) 

9.  Powell  V.  Powell,  5  Bush  (Ky.) 
619. 

ETidence  of  Joint  Tenancy.^Upon  an 


issue  whether  the  occupants  of  land  are 
or  are  not  joint  tenants  of  the  premises, 
conveyances  of  the  same  to  therji  undei;' 
which  they  claim,  are  competent  evi- 
dence as  having  a  tendency  to  show  the 
character  and  extent  of  the  occupation. 
Tappan  f.  Tappari,  31  N.  H.  (11  Frost) 
41. 

10.  DeWitt  V.  San  Francisco,  2  Cal. 
289.  And  see  New  York  etc.  Canal 
Co.  V.  Fulton  Bank,  7  Wend.  (N.  Y.) 
412. 

\\.  Telfair  v.  Howe,  3  Rich.  (S.  Car.) 
Eq.  235;  Aug.  &   Ames  on  Corp.,  §  185. 

12.  A  deed  of  land  to  a  voluntary  un- 
incorporated association,  which  is  well 
known,  and  all  the  members  of  which 
may  be  ascertained,  but  which  is  not 
one  of  the  class  authorized  by 
Massachusetts  Gen.  Stat.,  ch.  30,  § 
24,  to  take  and  hold  real  estate,  maj'  be 
construed  as  a  grant  to  those  who  are 
properly  described  by  the  title  used  in 
the  deed;  and  such  persons  are  tenants 
in  common  of  the  land  conveyed.  Bamy 
V.  Bickford,  140  Mass.  31. 

The  stockholders  in  the  North  River 
Steamboat  Co.  are  tenants  in  common, 
and  not  copartners.  .  Livingston  v. 
Lynch,  4  Johns.  (N.  Y.)  573. 

In  the  case  of  the  lands  in  Vermont, 
held  under  the  New  Hampshire  char- 
ters, so  called,  the  rights  in  such  lands. 
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or  more  as  tenants  in  common,  of  course,  makes  them  such,* 
And  under  the  statutes  of  most  of  the  United  States  any  con- 
veyance to  two  or  more  persons  will  make  them  tenants  in  com- 
mon unless  a  contrary  intuition  is  expressed  therein.* 

Tenants  in  common  of  a  mortgage  term  joining  in  the  purchase 
of  the  equity  of  redemption  in  fee  become  tenants  in  common 
of  the  inheritance.^     So  where  several  persons  acquire   rights  in 


reserved  by  the  charters  to  the  governor 
of  Newr  Hampshire,  -are  holden  in  sev- 
eralty, and  not  in  common  with  the 
charter  proprietors.  Wentvforth  v. 
Strong,  I  Tyler  (Vt.)  191. 

1.  See  Johnson^.  Hart,  6  Watts  &  S. 
(Pa.)  319;  Preston  v.  Robinson,  24  Vt. 

583. 

Where  a  feme  couverte,  an  infant,  and 
a  tenant  in  common,  joined  with  her  hus- 
band and  the  other  tenants  in  common, 
in  conveying  the  common  estate,  by  a 
deed  which  was  inefficient  except  to 
convey  a  color  of  title,  she  and  the 
vendee  became  tenants  in  common. 
Cloud  V.  Webb,  3  Dev.  (N.  Car.)  L. 
317;  4  Dev.  (N.  Car.)  L.  290. 

One  claiming  the  whoLe  of  certain 
land  joined  with  other  claimants  in  a 
trust  deed,  providing  that  each  should 
have  such  interest  in  a  stock  company 
as  they  had  in  the  property.  Held, 
that  at  most  this  made  them  tenants  in 
common,  not  partners.  Hungerford  v. 
Cushing,  8  Wis.  332. 

A  reservation  in  a  deed  of  land  of  "all 
the  pine  timber  fit  for  sawing"  makes 
the  grantor  a  ten^int  in  common  with 
the  grantees,  and  gives  him  a  right  to 
select  the  timber  and  judge  of  its  fitness 
for  that  purpose.  Wheeler  v.  Carpenter, 
107  Pa.  St.  271. 

A  and  B  contracted  in  writing  to 
purchase  a  piece  of  land  and  erect  a 
steam  saw  mill  thereon,  to  hold  the 
property  jointly,  to  share  equally  in  the 
expense  and  profits,  "whether  by  sale  or 
leasing  the  same."  Held,  that  they 
were  tenants  in  corhmon,  and  not  part- 
ners.    Farrand  v.  Gleason,  56  Vt.  633. 

Bequest. — A  bequest  directing  that 
the  proceeds  of  the  sale  of  lands,  etc., 
should  be  equally  divided  between  tes- 
tator's brother  A  and  his  brother  B's 
children.  Held,  that  A  took  as  tenant 
in  common,  and  no  more,  with  each  of 
the  children  of  B.  Maddox  v.  State,  4 
Har.  &  J.  (Md.)  436. 

Where  a  testator  devised  a  portion  of 
his  land  to  each  of  two  sons,  and  di- 
rected the  residue  to  be  sold  and  the 
proceeds  divided  between  others.  Held, 
that  the  two  sons  might  be  regarded  as 


tenants  in  common  with  those  claiming 
the  residue;  and  that  the  court  might 
properly  call  to  its  aid  commissioners 
to  make  partition  of  the  testator's  lands. 
Harvey  v.  Harvej',  72  N.  Car.  570. 

Right  of  Selectlon.^A  clause  added 
to  a  devise  of  a  fractional  part  of  a  cer- 
tain tract  of  land,  that  is  to  be  taken  by 
the  devisee,  when  he  sViall  choose  or  se- 
lect, at  its  just  or  proportionate  value, 
does  not  constitute  a  condition  prece- 
dent to  the  vesting  of  the  estate  devised, 
but  the  devisee,  on  the  death  of  the  de- 
visor, becomes  tenant  in  common,  with 
a  right  of  selection,  to  be  exercised  or 
not  at  his  will.  Brown  v.  Bailey,  i 
Mete.  (Mass.)  254. 

A  testator,  by  his  will,  appointed  A 
and  B  his  executors  and  trustees,  and 
after  providing  a  fund  for  the  paj-ment 
of  his  debts  and  legacies,  and  all  legacy 
duties,  gave  his  residuary  estate  to  his 
trustees  for  their  absolute  use  and  bene- 
fit. By  a  codicil  he  appointed  C  an  ad- 
ditional executor  and  trustee  of  his  will, 
and  declared  that  the  residuary  bequest 
should  be  read  as  if  the  names  of  A,  B 
and  C  were  inserted  instead  of  the 
names  of  A  and  B,  "so  that  C  should 
participate  in  such  bequest,  free  from 
legacy  duty,  witlr  A  and  B."  A  died 
before  the  testator.  Held  (affirming 
the  decision  of  Stuart,  V,  C),  that 
the  eflfect  of  the  codicil  was  to  make  A, 
B  and  C  tenants  in  common  of  the 
residue,  and  that  A's  share  lapsed  to 
the  next  of  kin.  Robertson  v,  Fraser, 
6  Ch.  (Eng.)  696. 

2.  Nicholson  v.  Caress,  45  Ind.  479; 
Stevenson  v.  Cofferin,  20  N.  H.  150; 
Boston  etc.  Co.  v.  Condit,  19  N.  J.  Eq. 
394;  Thomas  v.  DeBaum,  14  N.  J.  Eq. 
(i  McCart.)  37;  Den  v.  Hardenburg,  10 
N.J.  L.  (5  Halst.)42. 

3.  Aveling  u.  Knipe,  19  Ves.  (Eng.) 
441. 

Redemption  of  Lands. — Where  several 
parties  redeem  land  they  are  tenants  in 
common,  the  interest  of  each  being  in 
proportion  to  the  amount  of  purchase 
money  paid  by  him.  Hoffman  v. 
Lyons,  5  Lea  (Tenn.)  377. 

Levy  Under  Execution. — Where  exe- 
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a  property  from  Qifferent  sources  they  will  likewise  become  ten- 
ants in  common  ;  ■*  and  where  a  stranger  purchases  the  interest 
of  one  tenant  he  becomes  a  tenant  in  common  with  the  rest,**  but 
not  so  where  his  purchase  was  of  the  whole  property.^     Likewise 

cutions  were  levied  upon  land  by  two  owned  the  remainder  in  common, 
creditors  at  the  same  time,  each  ac- 
quired by  levy,  a  title  to  an  undivided 
moiety  of  the  land,  which  they  could 
hold  as  tenants  in  common.  Shove  v. 
Dorr,  13  Mass.  529;  Cutting  v.  Rock- 
wood,  2  Pick.  (Mass.)  443. 

Levy  of  extents,  each  on  an  undivid- 
ed moiety,  creates  a  tenancj'  in  common 
of  the  whole.  Wiswell  v.  Wilkins,  5 
Vt.  87. 

1.  Coleman  v.  Lane,  26  Ga.  515. 
A  tenant  of  land  claiming  under  a 

tenant  in  common,  adversely  to  other 
tenants  in  common,  will,  in  respect  to 
■■ents  and  profits,  be  treated  as  a  tenant 
in  common  with  the  latter.  RufFners 
V.  Lewis,  7  Leigh  (Va.)  720. 

Where  a  widow  executed  a  mortgage 
upon  the  homestead  and  other  property 
which  was  a  lieri  upon  the  share  inher- 
ited by  her  from  a  deceased  child,  and 
the  mortgage  was  foreclosed,  the  pur- 
chaser a^  the  mortgage,  sale  thereby  be- 
came a  tenant  in  common  with  the 
Other  heirs,  and  could  not  thereafter 
acquire  a  tax  title  to  the  prejudice  of  his 
cotenants,  and  an  intervenor  who  held 
such  interests  by  a  quit  claim  deed 
would  have  no  greater  rights,  and  could 
not  complain  of  the  order  allowing  the 
heirs  to  redeem  from  the  tax  title  by 
paying  the  amount  necessary  therefor 
with  six  per  cent,  interest  thereon. 
Conn  V.  Conn,  58  Iowa  747. 

Where  one  was  tenant  for  years  of  a 
spring  under  a  lease  not  recorded,  and 
another  purchased  one  half  of  the  land 
m  which  the  spring  was,  with  notice  of 
the  .  encumbrance,  and  subsequently 
purchased  the  other  half  with  notice, 
they  were  held  to  be  tenants  in  com- 
inon  of  the  spring  while  the  term  con- 
tinued. Herbert  v.  Odlin,  40  N.  H. 
267. 

2.  G  and  S,  tenants  in  common, 
made  a  perpetual  lease  to  W.  S  con- 
veyed his  interest  to  A  and  W  assigned 
his  interest  in  one  undivided  moiety  to 
A.  Held,  that  A  became  a  tenant  in 
common  with  G,  with  all  the  right  of 
property  vested  in  him  that  was  vested 
in  S  at  the  date  of  the  lease.  Spencer 
'o.  Austin,  38  Vt.  258. 

Where  a  town  was  originally  laid  out 
in  lots,  all  except  eight  of  which  were 
allotted  to  individual  proprietors,  who 
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those  who  have  succeeded  to  their 
rights  are  tenants  in  common  of  the 
lands  which  were  unappropriated ;  and 
one  of  such  owners  cannot  maintain 
trespass  q.  c.  or  trover  against  his  co- 
tenant  for  entering  on  and  removing 
timber  from  such  lands.  Kane's  Admr. 
V.  Garfield's  Admr.  (Vt.;,  13  Atl.  Rep. 
800. 

P  and  W  owned  certain  property  as 
tenants  in  common.  Tiiey  jointly  exe- 
cuted a  mortgage  thereon  to  N  to  se- 
cure the  payment  of  eleven  bonds  of 
$2,000  and  one  of  $4,000.  N  assigned 
nine  of  the  $2,000  bonds  to  C  and  guar- 
anteed their  payment.  About  the  same 
time  N  borrowed  money  of  D  and  gave 
the  $4,000  bond  as  collateral  security. 
N  failed  to  pay  D  and  the  latter  trans- 
ferred the  $4,000  bond  to  E.  After  the 
obligors  had  paid  and  taken  up  two  of 
the  $2,000  bonds,  W  conveyed  his  un- 
divided one  half  of  the  property  to 
N.  The  deed  contained  a  covenant  of 
N  by  which  he  agreed  to  assume  and 
pay  the  balance  due  on  said  mortgage 
and  to  save  harmless  W,  his  heirs,  ex- 
ecutors and  ^djninistrators  from  the 
payment  of  the  same' or  any  part  there- 
of. Afterwards  N  procured  a  reas- 
signment of  the  seven  bonds  from  C 
and  transferred  them  to  other  parties. 
Held,  that  by  the  conveyance  by  W  of 
his  interest  in  the  land  to  N,  the  latter 
became  a  tenant  in  common  with  P, 
and  when  N  paid  and  took  up  the  bonds 
secured  by  the  mortgage,  which  he  and 
P  were  jointly  obligated  to  pay,  he 
thereby  acquired  the  right  to  collect 
one  half  thereof  out  of  the  estate  of  P, 
and  was  entitled  to  all  the  ^securities 
and  all  the  remedies  given  by  the  mort- 
gage, and  that  by  the  assignments  of 
the  bonds  these  remedies  passed  to  his 
assignees.  Watson's  Appeal,  90  Pa. 
St.  426. 

3.  If  one  tenant  in  common  sells  and 
conveys  to  a  stranger,,  without  the 
knowledge  and  consent  of  his  cotenant, 
the  entirety  or  undivided  moiety  of  a 
portion  of  the  land  defined  by  bounda- 
ries, such  sale  and  conveyance  does  not 
make  such  stranger  a  cotenant  in  the  lot 
purchased  with  the  other  cotenant  in  the 
entire  tract,  so  as  to  give  an  absolute 
right  to  have  a  portion  of  it  assigned  to 
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ny  occupation  of  land  by  two  or  more  persons  as  a  general  rule 
onstitutes  such  persons  tenants  in  common,*  as  well  as  any  rights 
1  or  growing  out  of  any  lands  or  tenements  be  the  same  cor- 
oreal  or  incorporeal.^ 

Ship  owners  are  tenants  in  common  of  the  vessel,*  and  they 
lay  also  be  such  of  the  cargo ;  *  so  two   or  more  persons  may 


im.  Boggess  -v.  Meredith,  i6  W. 
a.  1. 

1.  Persons  occupying  vacant  land  in 
ixed  possession  prior  to  Ha^  Delaware 
;t,  1843,  become  tenants  in  common 
ider  that  act.  Tubbs  v.  Lynch,  4 
arr.  (Del.)  521. 

The  lease  of  a  church  pew  in  perpe- 
lity  makes  the  lessees  tenants  in  com- 
on  of  realty.  St.  Paul's  Church  v. 
ord,  34  Barb.  (N.  Y.)  16. 
Evidence  of  Possession. — On  the  ques- 
ya  of  whether  one  is  in  fact  a  tenant 
common  of  land,  the  fact  that  he 
iltivated  it  as  long  as  it  was  fit  for  cul- 
/ation,  and  then  grazed  cattle  on  it 
id  let  it  out  for  shooting  purpose; 
Id,  evidence  of  possession.  Baum  v. 
urrituck  Shooting  Club,  96  N.  Car. 
o. 

2.  Water  Rights. — Different  persons 
)propriating  waters  of  a  stream  for 
irposes  of  irrigation  and  domestic 
es  under  certain  general  regulations 
■escribed  by  the  water  commissioners, 

to  the  time  and  manner  of  appropri- 
ion,  held  tenants  in  common,  so 
at  each  might  maintain  an  action  to 
[join  a  trespasser  from  diverting  any 

the  water  so  appropriated.  Lytle 
reek   Water   Co.  v.  Perdew,  65  Cal. 

7-' 

Uining  Bight. — Two  persons  owned 
gether  real  estate,  including  certain 
al  banks.  They  chose  parties  to  part 
id  allot  the  real  estate,  agreeing  that 
e  ore  banks  should  remain  together 
id  undivided  as  a  tenancy  in  common 
r  the  reason  that  the  extent  and  limit 
the  ore  could  not  be  ascertained,  and 
irtition  could  not  be  made  without 
arking  injustice  to  some  of  the  par- 
is.  In  amicable  actions  to  carry  out 
e  partition,  the  court  adjudged  that 
e  "ore  banks  do  still  remain  undi- 
ded,  to  be  held  by"  the  parties  "as 
nants  in  common,  according  to  their 
spective  shares."  Held,  that  the 
rties  and  their  successors  were  ten- 
ts in  common  of  the  ore  banks;  and 
at  the  plaintiffs  were  not  concluded 
)m  asserting  this  because  of  a  judg- 
;nt  in  a  county  court  on  a  plea  of  non 
tent  insimul  in  action  of  partition  be- 


tween the  same  parties  for  the  same 
ore  banks.  Coleman's  Appeal,  62  Pa. 
St.  252. 

3.  Ship  owners  are  tenants  in  com- 
mon of  the  vessel  and  not  joint  tenants 
or  partners,  and  the  share  of  one  owner 
is  not  subject  to  a  general  balance  of 
accounts  between  the  owners.  NicoU  v. 
Mumford,  4  Johns.  (N.  Y.)  522. 

Where  several  signed  a  contract 
agreeing  to  take  an  interest  in  a  voyage, 
and  a  vessel  was  purchased  and  fitted 
out  by  their  agents,  the  associate  signers 
of  the  contract  were  tenants  in  common, 
and  not  partners.  French  v.  Price,  24 
Pick.  (Mass.)  13. 

Part  owners  of  a  steamboat  are  gen- 
erally to  be  considered  as  tenants  in 
common,  and  not  as  joint  owners  or 
special  partners;  and  an  action  on  the 
case  will  he  against  one  owner,  by  the 
other,  to  recover  his  proportion  of  the 
damages  assessed  by  a  verdict,  in  an 
action  of  trespass  brought  by  the  owners 
against  the  sheriff  for  a  tortious  taking 
and  detaining  of  the  boat,  where  the 
judgment  on  the  verdict  has  been  ar- 
rested in  consequence  of  one  of  the 
owners  having  executed  a  release  of  dam- 
ages after  verdict.  Knox  W.Campbell, 
I  Pa.  St.  366. 

4.  The  firm  of  A  and  B  owned  one 
fourth  of  a  ship;  and  the  firm  of  C  and 
D  owned  the  remaining  three  fourths. 
The  ship  was  sent  with  a  cargo  owned 
in  like  proportions,  and  instructions, 
signed  by  all  the  owners,  were  given  to 
the  master  to  sell  the  cargo,  to  remit 
the  balance  in  the  proportions  owned 
by  the  parties  on  their  several  accounts. 
The  sales  fell  short,  and  the  master 
drew  on  C  and  D  for  the  amount  of  the 
deficiency  and  consigned  the  return 
cargo  to  them;  and,  in  compliance  with 
their  request,  it  was  shipped  to  the  port 
where  C  and  D  resided  and  received  by 
them.  The  assignees  of  A  and  B 
brought  a  bill  against  C  and  D.  Held, 
that  the  master  had  no  right  to  consign 
the  return  cargo  to  Cand  D  and  that.C 
and  D  had  no  lien  thereon  for  other  de- 
mands against  A  and  B  nor  against  a  new 
firm  formed  between  A,  B  and  C.  Nor 
could  such  debts  be  set  off  against  the 
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be  tenants  in  common  of  live  stock  and  farming  utensils,^  of  a 
slave,*  or  of  a  right  to  compensation  for  services.* 

Where,  however,  the  interests  of  several  persons  in  the  same 
piece  of  property  are  so  distinct  as  to  be  distinguishable  and 
separable,  they  are  not  tenants  in  common,*  and  where  one  per- 
son owns  or  occupies  or  possesses  a  distinct  right  or  privilege  in 
the  land  of  another,  he  is  not  a  tenant  in  common  of  the  land 
with  that  other,  the  title  to  the  land  remaining  in  the  original 
owner.^  So  where  two  applicants  for  surveys  have  their  lands 
returned  in  a  body  without  division  lines,  they  are  not  tenants  in 
common,  as  to  each  other,  their  rights  are  merely  suspended  un- 
til the  division  line   is  run,^  and  parties  whose  title  has  proved 

plaintiff's  claim.    Jackson  v.  Robinson,     not  make  the  grantee  a   tenant  in  com- 


3  Mass.  138. 

Property  given  to  two  as  owners  of  a 
ship,  belongs  to  them  as  tenants  in 
common,  and  not  as  partners.  Thorn- 
dike  V.  De  Wolf,  6  Pick.  (Mass.)  120. 

1.  Abernathy  v.  Smith,   57   Ala.  3159. 

2.  Tibbons  v.  Riley,  7  Gill  (Md.)  81. 

If  two  persons  buy  a  horse,  each  pay- 
ing one  half  of  the  purchase  money, 
under  an  agreement  that  either  of  them 
having  possession  of  the  horse  shall 
provide  for  his  keeping  without  cost  to 
the  other,  and  that  each  shall  offer  the 
horse  for  sale  and  endeavor  to  procure 
a  purchaser  at  a  profit  over  his  cost,  but 
that  neither  shall  sell  the  horse  without 
the  concurrence  of  the  other,  they  are 
tenants  in  common  of  the  horse,  and 
not  partners;  and  if  a  third  person  sells 
the  horse  by  authority  of  one  of  them 
and  without  the  knowledge  or  consent 
of  the  other,  paying  to  the  one  who 
authorized  the  sale,  and  not  accounting 
to  the  other,  it  is  a  conversion  of  the 
latter's  interest,  for  which  an  action 
will  he  against  both  wrongdoers.  Goell 
V.  Morse,  126  Mass.  480. 

,  3.  Swampland  commissioners,  appoint- 
ed to  locate  the  swamp  land,  to  procure 
from  the  State  patents  for  the  same 
and  to  receive  for  their  services  twenty 
per  cent,  of  the  amount  realized  by  the 
Stale  on  a  subsequent  sale  of  the  lands, 
held  not  to  be  partners  inter  se  in 
reference  to  their  compensation, .  but 
rather  tenants  in  common.  Powell  v. 
Jones,  72  Ala.  392. 

4.  Where  land  bounded  on  a  river  is 
willed  in  distinct  tracts  to  three,  and 
each  takes  a  separate  portion  as  de- 
scribed, they  are  not  tenants  in  com- 
mon.    Fleming  v.  Kerr,  10  Watts  (Pa.) 

444- 

A  deed  for  one  third  of  a  tract  of 
land,  describing  the  part  conveyed  so 
that  a  surveyor  could  designate  it,  does 

10; 


inon   with   the    grantor.       Wheeler   v. 
Ladd,  40  Ark.  108. 

Where  the  directors  of  the  Fire  Land 
Company  in  Ohio  made  separate  and 
successive  allotments  of  sections  of 
lands  to  satisfy  claims  annexing  to  each 
to  equalize  their  value,  a  certain  number 
of  acres,  whose  location  was  pointed 
out  in  a  fraction  supposed  to  contain  a 
certain  quantity  equal  to  the  sum  of  the 
annexations  with  the  intention  of  giving 
claimants  distinct  rights,  ield,  that 
they  were  not  tenants  in  common  so  as 
to  be  entitled  to  claim  a  portion  and 
share  of  a  surplus  on  the  fraction  over 
the  supposed  quantity.  Lockwood  v. 
Mills,  3  Ohio  21. 

5.  If  it  is  agreed  that  one  of  two  per- 
sons shall  furnish  land  upon  which  cer- 
tain works  shall  be  erected,  to  be  owned 
by  them  in  common,  both  do  not  there- 
by become  tenarlts  in  common  of  the 
land.  Hurd  -y.Cushing, 7  Pick.  (Mass.) 
169.  •  , 

A  privilege  reserved  to  a  person,  in  a 
dwelling  house  for  a  particular  purpose, 
and  for  a  limited  time,  does  not  consti- 
tute him  tenant  in  common  of  the 
estate.     Abbott  v.  Wood,  13  Me.  115. 

House  on  Another's  Labd.  —  If  the 
owner  of  land  build  a  house  partly  on 
his  own  land  and  partly  on  land  adjoin- 
ing under  an  agreement  between  the 
owners  that  he  shall  repay  himself  the 
cost  of  the  rent,  they  are  not  tenants  in 
common  of  the  house,  but  the  title  fol- 
lows the  title  to  the  land.  McAdam  v. 
Orr,  4  Watts  &  S.  (Pa.)  550. 

Bentlng  Eooms.— Where  certain  rooms 
in  a  house  are  assigned  to  a  tenant  for 
life,  and  the  reversion  in  these  belongs, 
with  the  rest  of  the  house,  to  another, 
the  parties  are  not  tenants  in  common. 
Wiggins  V.  Wiggins,  43  N.  H.  561. 

6.  Ross  V.  M'Junkin,  14  Serg.  &  R. 
(Pa.)  364. 

■4 
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Gill    (Md.) 

417;  Will- 
Gafford  v. 


'orthless  are  not  so  far  tenants  in  common  as  to  prevent  either 
■om  acquiring  an  outstanding  title  to  the  whole  property. ^ 

A  husband  and  wife  may  both  together  be  one  tenant  in  com- 
lon  ;  ^  but  in  Maryland  children  are  not  tenants  in  common,  but 
oparceners.^ 

An  agreement  on  the  part  of  a  person  to  cultivate  land  belong- 
ig  to  another  for  a  specific  portion  of  the  crops  thereof  consti- 
jtes  the  owner  and  the  cultivator  tenants  in  common  of  the  crops, 
nd  either  party  may  sell  or  mortgage  his  portion  thereof ;  *  and 
'here  the  owner  of  sheep  leases  them,  the  lessee  to  deliver  the 
'ool  to  the  lessor,  who  is  to  sell  it,  paying  one  half  the  proceeds 
3  the  lessee,  they  are  tenants  in  common  of  the  wool,  and  the 
issee's  interest  is  attachable.^  So  the  accidental  mixture  of 
oods  in  such  manner  as  to  be  undistinguishable  makes  their 
wners  tenants  in  common.® 

A  widow  entitled  to  dower  is  not  a  tenant  in  common  with  the 
hildren  of  the  deceased  owner  of  the  land  until  the  assignment 

satisfied,  reserving  to  either  party  the 
right  to  terminate  the  contract  by  giv- 
ing one  month's  notice  in  writing,  the 
produce  of  the  farm  "  to  be  equally 
divided  by  weight  and  measure  be- 
tween the  parties.  Held,  that,  although 
this  gave  to  A  an  interest  in  the  land, 
and  a  right  to  occupy  it  without  moles- 
tation from  the  defendant,  while  he 
continued  in  the  performance  of  the 
contract,  yet  that  it  did  not  constitute 
a.  lease  of  the  farm,  but  that  A  was 
quasi  tenant  at  will  while  the  contract 
continued  in  force,  and  that  the  defend- 
ant and  A  were  tenants  in  common  of 
the  growing  crops,  and  of  the  produce 
of  the  farm  before  severance.  Aiken 
V.  Smith,  21  Vt.  172. 

But  in  North  Carolina  it  was  held 
that  where  A  raised  a  certain  quantity 
of  tobacco  on  the  land  of  B,  and  for  his 
labor  in  relation  to  it  he  was  to  have 
one  sixth,  and  A,  as  the  agent  of  B, 
made  a  contract  for  the  sale  of  the 
tobacco  to  C,  A  was  not  a  tenant  in 
common  with  B,  as  to  one  sixth  of  the 
tobacco,  and  had  no  property  in  it,  or 
lien  ort  it,  and,  therefore  that  C  could 
not  maintain  an  action  against  A,  as 
principal,  for  a  breach  of  the  contract:, 
even  as  to  one  sixth.  Cole  v.  Hester, 
9  Ired.  (N.  Car.)  L.  23. 

5.  Beezley     v.     Crossen,     14     Oreg. 

473- 

6.  Arthur  v.  Chicago  R.  I.  etc.  R. 
Co.,  61  Iowa  648;  Sexton  v.  Graham, 
53  Iowa  181;  Spruce  v.  Union  Marine 
ins.  Co.,  3  L.  R.,  C.P.  (Eng.)  427;  37 
L.  J.,  C.  P.  169;  18  L.  T.  632 ;  1(5  W.  R. 

lOIO. 


1.  Roberts  v.  Thorn,  25  Tex.  728. 

2.  Johnson  v.  Hart,  6  Watts  &  S. 
Pa.)  319. 

3.  HoiFer  v.   Dement,  5 

32- 

4.  Smith  V.  Rice,  56  Ala. 
ims  V.  Nolen,  34  Ala.  167; 
teams,  51  Ala. 434;  Strother  f.  Butler, 
1  Ala.  733;  Knox  v.  Marshall,  19  Cal. 
17;  Hall  V.  Page,  4  Ga.  428;  Walker 
.  Fitts,  24  Pick.  (Mass.)  191;  Carr  v. 
)odge,  40  N.  H.403;   Putnam  v.  Wise, 

Hill  (N.  Y.)  234;  Hurd  v.  Darling, 
4Vt.  214;  Bernal  t'.  Hovious,  17  Cal. 
41.  But  see  Palmer  v.  Hills,  48  N.  Y. 
52.  Though  in  North  Carolina  they 
re  held  to  be  joint  tenants.  Moore  v. 
pruill,  13  Ired.  (N.  Car.)  L.  55. 

The  Alabama  code,  %%  3474,  3475)  gjv- 
ig  persons  farming  on  shares  each  a 
en  on  the  share  of  the  other  in  the 
rops  jointly  raised,  held  not  to  abolish 
le  relation  of  tenants  in  common  in 
jch  cases.  Collier  v.  Faulk,  69  Ala. 
S;  Holcombe  ,  v.  State,  69  Ala.  218; 
IcCall  V.  State,  69  Ala.  227. 

Two  or  more  persons  hiring  land  by 
n  instrument  under  seal  and  agreeing 
3  pay  rent  in  a  certain  proportion  of 
le  crop  are  held  to  be  tenants  in  com- 
lon,  not  partners  of  the  crop,  until  a 
ivision   is   made.     Putnam  v.  Wise,  i 

nil  (N.  Y.)  234. 

The  defendant  entered  into  a  con- 
tact with  A  in  writing,  not  under  seal, 
y  which  he  agreed  "  to  let "  to  A,  a 
ertain  farm,  to  commence  on  the  ist 
f  April,  1842,  and  continue  from  year 
3  year  for  the  term  of  five  years,  or  so 
)ng  as  the  parties  should  agree  and  be 
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to  her;*  but  under  the  Indiana  statute  she  would  be  tenant  in 
common  until  objection  was  made  by  them  ;^  and  her  possession 
as  dowress  and  guardian  in  socage  for  the  minor  heirs  makes  her 
a  tenant  in  common.*  Where  she  has  by  partition  obtained  her 
one  fifth  of  her  husband's  estate  in  severalty,  she  still  remains  a 
tenant  in  common  with  the  heirs  of  the  remaining  four  fifths, 
subject  to  the  husband's  debts.* 

V.  Natuee  and  Incidents — 1.  Joint  Tenancy. — In  a  joint  ten- 
ancy there  must  be  a  unity  of  interest,  of  title,  of  time,  and  of 
possession,  or,  in  other  words,  joint  tenants  have  one  and  the 
same  interest  accruing  by  one  and  the  same  conveyance  commenc- 
ing at  one  and  the  same  time  ^nd  held  by  one  and  the  same  un- 
divided possession.* 

By  unity  of  interest  it  is  meant  that  one  tenant  cannot  hold  in 
fee  while  another  holds  for  life,  or  that  one  cannot  hold  for  years 
and  another  at  will,  etc.,  but  that  the  estate  of  each  must  be 
alike.®  By  unity  of  title  is  meant  that  the  estate  of  each  must 
have  been  ci-eated  by  the  same  act,  be  the  same  lawful,  as  by  con- 
veyance, or  unlawful,  as  by  disseisin.'  By  unity  of  time  it  is  meant 
that  their  estates  must  have  vested  at  one  and  the  same  periodj^ 
but  in  cases  of  uses  and  devises  there  is  an  exception  to  this 
rule,  two  or  more  joint  tenants  being  permitted  to  take  their 
shares  at  different  times ;  ^  and  by  unity  of  possession  it  is  meant 
that  each  must  be  seised  per  my  et  per  tout,  by  the  half  or  moiety 

1.  Grossman  v.  Lauber,  29  Ind.  618;  A  and  B  ar^  joint  tenants  of  the  free- 
Jackson  V.  O'Donaghy,  7  Johns.  (N.  hold  during  their  respective  lives  and 
Y.)  249;  Ex  farte  Burgess,  i  Del.  A  has  the  remainder  of  the  fee  in  sev- 
Ch.  233.  eraltj;  and  if  land  be  given  to  A  and  B, 

2.  Cent.  &  Abing.  Turnpike  Co.  v.  and  the  heirs  of  the  body  of  A,  here 
Jarrett,  4  Ind.  213.  both  have  a  joint  estate  for  life,  and  A 

•  3.  Knolls   V.  Barnhart,  71  N.  Y;  474.  hath   a   several    remainder   in   tail.     2 

An  intestate   left   a  widow  and  eight  Black  Com.  (Chase's  ed.)  181. 

children.     The  widow   had   possession  7.  2  Black.    Com.    (Chase's  ed.)  181; 

of  the   farm   as  guardian  of  her  minor  and  see  Sechel  v.  Engle,  2  Rawle  (Pa.) 

children,   and    let   it   on   shares   to  the  68;  Craig  v.  Taylor.  6  B.  Mon.  (Ky.) 

plaintiff.      Afterwards    all    the    heirs'  457;  Young  ?>.  be  Bruhl,  11  Rich.  (S. 

interest  was  conveyed  to  the  defendant.  Car.)  L.  638;  Reed  v.  Spicer,  27.  Cal.  57; 

Held,  that  he  was  a  tenant  in  common  Welch  v.  S3;<;kett,  i2Wis.243;  Adams  v. 

of  the  crops  with   the  plaintiff,  and  not  Frothingham,  3  Mass.  352. 

liable  in  trespass   to   him    for  carrying  8,  2   Black.  Com.   (Chase's  ed  )   181. 

them   away.     Otis   v.  Thompson,   Hill  9.  i  Washb.  Real  Prop.  (5th  ed.)  407. 

&  D.  (N.  Y.)  Supp.  131.              •  Where  a  feoffment  was  made  to  the 

One  in  possession  under  a  tenant  in  use  of  a  man  and  such  wife  as  he  should 

dower,  holding   over   after   her  death,  afterwards   marry,  for  the  time  of  their 

and  purchasing  the  shares  of  some  of  lives,   and   he   afterwards   married;   in 

the   reversioners,   is   a  tenant  in  com-  this  case  it  Seems  to  have  been  held  that 

mon  and  entitled  to  partition.  Liscomb  the  husband  and  wife  had  a  joint  estate, 

V.  Root,  8  Pick.  (Mass.)  376,  though  vested   at  different  times;  be- 

4.  Kidvvell  v.  Kidwell,  84  Ind.  224.  cause  the  use  of  the  wife's  estate  was 

e.  2  Black.  Com.    (Chase's  ed.)  186.  in  abeyance  and  dorma:nt  until   the  in- 

6.  See   2  Black.   Com.  (Chase's  ed.)  termarriage;  and  being  then  awakened 

iSi.  had  relation  back  and  took  effect  from 

If  land   be  granted  to   A  and  B  for  the  original  time  of  creation.    2  Black. 

their  lives  and  to  the   heirs  of  A,  here  Com.  (Chase's  ed.)  182. 
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d  by  all ;  that  is,  each  of  them  has  the  entire  possession,  as 
;11  of  every  parcel  as  of  the  whole. ^ 

From  these  unities  arises  the  doctrine  of  survivorship,  and  that 
e  entry  and   possession  of  one  is  the  entry  and  possession  of 

{a)  Survivorship. — Where  two  or  more  persons  have  an  estate 
joint  tenancy  in  any  subject  of  property,  each  having  a  con- 
rrent  interest  and  title  in  and  to  the  whole,  and  each  being  in 
ssession  of  the  whole,  if  one  or  more  of  them  dies,  the  entire 
nancy  remains  to  the  survivor  pr  survivors,  and  he  is,  or  they 
:,  thereupon  entitled  to  the  whole  estate.* 

This  right  of  survivorship  is  not,  however,  favored  in  equity,^ 
d  the  policy  of  American  law  is  opposed  to  it,  the  rule  of  sur- 
/orship  having  been  abolished  except  in  cases  of  joint  trustees 
many  of  the  States  ;  *  though  it  would  seem  that  even  though 


L.  2  Black.  Com.  (Chase's  ed.)  182. 
They  have  not  one  of  them  a  seisin 
moiety  and  the  other  of  the  other 
liety;  neither  can  one  be  exclusively 
zed  of  one  acre  and  his  companion 
another;  but  each  has  an  undivided 
liety  of  the  whole,  and  not  the  whole 
an  undivided  moiety.  2  Black.  Com. 
base's  ed.)  182. 

!.  See  Black.  Com.  (Chase's  ed.)  183. 
The  survivor  in  a  joint  tenancy  takes 
'  whole,  unless  there  was  a  sever- 
;e,  and  a  partition  fence  run  through 
:  middle  of  land  held  by  joint  ten- 
:  will  not  make  a  severance.  Haugh- 
lugh  V.  Honaid,  Treadw.  (S.  Car.) 
nst.  go. 

!n  South  Carolina,  Tvhere,  by  the 
ms  of  a  will,  an  estate  in  joint  ten- 
:y  at  common  law  is  created,  and 
;  or  more  of  the  tenants  die  in  the 
itime  of  the  testator,  the  survivors 
;e  the  whole  estate,  as  at  common 
ir.  Bell  V.  Deas,  2  Strobh.  (S.  Car.) 
.24. 

iVhere  a  sale  was  made  to  three  per- 
is, and  to  the  survivor  of  them,  and 
3  of  the  vendees  living  died,  the  sur- 
er claimed  the  ownership.  Held, 
it  there  being  no  forced  heirs  of  the 
leased  owners,  and  no  creditors  hav- 
[  an  adverse  interest,  the  title  is  vested 
the  survivor.  Pope  v.  Anderson,  13 
.  Ann.  538. 

Sphere  the  joint  tenant  died  before 
!  jus  accrescendi  w^as  abolished  in 
•ntucky  in  1787,  the  other  took  by 
vivorship.  Barclay  v.  Hendrick,  3 
ma  (Ky.)  378.     - 

Jeeds  to  Each  Other. — Tenants  in 
nmon  may  vest  each  other  with  the 
ht  of  survivorship  by  deed  inter  par- 


tes; but  they  cannot  convert  their  hold- 
ing into  a  technical  joint  tenancy,  so  as 
to  divest  themselves  of  the  right  of 
partition  as  tenants  in  common.  Trues- 
dell  V.  White,  13  Bush  (Ky.)  616. 

Deed  of  Whole  from  One  to  the  Other. 
— A  joint  tenant's  deed  of  his  share  of 
the  estate  to  his  cotenant  in  fee  simple, 
reciting  an  intention  to  vest  the  whole 
of  the  fee  in  the  grantee,  will  carry  the 
grantor's  title,  subsequently  acquired, 
by  survivorship.  Apgar  v.  Christo- 
phers, 33  Fla.  201. 

3.  See  Rigden  v.  Vallier,  3  Aik. 
(Eng.)  734. 

4.  I  Washb.  Real  Prop.  (5th  ed.)  408; 
see  Phelps  v.  Jepson,  i  Root  (Conn.) 
48;  Lowe  V.  Brooks,  23  Ga.  325;  Nich- 
ols V.  Denny,  37  Miss.  59;  Sergeant  v. 
Steinberger,  2  Ohio  305;  Miles  v. 
Fisher,  10  Ohio  i;  Jones  v.  Cable  (Va.), 
7  A.  791- 

Under  a  North  Carolina  Stat.  1784, 
abolishing  the  right  of  survivorship, 
and  providing  that  the  share  of  a  joint 
tenant  should  go  to  his  heirs,  the  heirs 
of  a  joint  tenant  take  by  inheritance, 
and  the  right  of  dower  is  incident  to 
the  estate.  Weir  v.  Tate,  4  Ired.  (N. 
Car.)  Eq.  264. 

Life  Estate. — The  act  of  1874  <1°^^  "°' 
abolish  joint  tenancies.  It  only  takes 
away  the  right  of  survivorship  from 
joint  tenancies  in  fee,  but  has  no  appli- 
cation to  joint  tenancies  for  life.  Row- 
land V.  Rowland,  93  N.  Car.  214. 

Partnership  Property. — When  part- 
ners purchase  lands  jointly,  for  the  pur- 
pose of  trade,  in  Virginia,  ■vi'hexe  X\\g 
jus  accrescendi  is  abolished,  it  is  con- 
sidered, both  at  law  and  in  equity,  as  a 
tenancy  in  common;  and  in  the  case  of 
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abolished^  yet  survivorship  may  be  expressly  given  by  will  on 
deed.^ 

(^)  Entry  and  Possession  of  One  for  Benefit  of  All. — The  entry 
and  possession  of  one  joint  tenant  enures  to  the  benefit  of  all,** 
each  holding  in  trust  for  all  the  others,  and  the  possession  of  one 
being  the  possession  of  all,'  so  the  general  principle  that  equity 
prohibits  a  purchase  by  trustees  of  the  trust  property  has  been, 
applied  to  purchases  of  outstanding  titles  and  encumbrances  by 


the  death  of  one  of  the  partners  the  . 
surviving  partner  will  have  no  superior 
or  other  right  to  claim  the  interest  of 
the  deceased  partner  in  the  land,  as  his 
creditor,  than  other  creditors  of  the 
deceased  partner  have.  Deloney  v. 
Hutcheson,  2  Rand.  (Va.)  183. 

Husband  and  Wife. — The  statute  of 
Kentucky  abolishing  the  jus  accres- 
cendi  does  not  apply  to  the  case  of  a 
conveyance  of  an  estate  to  husband  apd 
wife;  the  whole  estate  belongs  to  .4ne 
survivor,  whose  remedy  for  the  recov- 
ery of  the  estate  is  complete  at  law. 
Rogers  v.  Grider,  i  Dana  (Ky.)  242. 

Trustees. — The  statute  of  Alabama 
which  abolishes  the  right  of  survivor- 
ship between  joint  tenants  (Clay's  Dig. 
169),  applies  only  to  those  who  hold  the 
absolute  property  in  their  own  right, 
and  not  to  those  who  hold  as  trustee 
merely,  or  in  autre  droit.  Parsons  v. 
Boyd,  20  Ala.  112. 

Constitutionality. —  In  California  it 
was  held,  that  a  state  legislature  has 
not  competent  authority  to  deprive 
joint  tenants  of  one  of  the  essential  ele- 
ments of  their  tenure, — the  right  of  sur- 
vivorship. Green  v.  Blanchar,  40  Cal. 
194. 

1.  While  the  Pennsylvania  act  of 
March  31st,  1812  (Purd.  Dig.  939)  abol- 
ishes survivorship  as  incident  to  joint 
tenancy,  yet  survivorship  may  be  ex- 
pressly given  by  will  or  deed.  Jones  v. 
Cable  (Pa.),  7  Atl.  Rep.  791. 

2.  Small  V.  Chflford,  38  Me.  213; 
Wiswell  V.  Wilkins,  5  Vt.  87;  Terrell  i'. 
Martin,  64  Tex.  121. 

3.  The  possession  of  one  joint  tenant 
for  20  years  is  the  possession  of  all. 
Taylor  v.  Cox,  2  B.  Mon.  (Ky.)  429. 

The  possession  of  one  colieir  or  co- 
tenant  is  the  possession  of  the  other  co- 
heirs, and  is  in  trust  for  their  benefit. 
But  such  possession  may  become  ad- 
verse, and  may  be  shown  to  be  such  by 
acts  or  declarations  which  repel  the 
presumption  that  the  possession  is  in  the 
character  of  coheir.  Alexander  v. 
Kennedy,  19  Tex.  488. 

lor 


Where  a  deed  is  made  to  run  to  two 
grantees  jointly,  and  one  only  enters  in  to- 
actual  possession,  such  possession  is  not 
to  be  deemed  adverse  to  the  other  joint 
owner  or  his  heirs,  until  an  ouster  or 
the  assertion  of  some,  hostile  claim  de- 
noting an  intention  to  hold  adversely.. 
Lindley  -u.  Groff  (Minn.),  34  N.  W. 
Rep.  26. 

A  and  B  purchased  jointly  at  a  sale 
under  a  deed  of  trust.  Subsequently, 
in  order  to  induce  the  grantor  in  the 
deed  of  trust  to  vacate,  A  paid  her 
money,  B  refusing  to  join,  and  obtained 
exclusive  possession.  Held,  that  the 
possession  thus  granted  enured  to  both 
A  and  B.  Davis  v.  Givens,  71  Mo. 
94. 

Where  a  father  puts  one  of  his  chil- 
dren into  possession  of  land,  and  he 
holds  it  as  the  tenant  of  his  father  and 
by  his  possession,  his  subsequent  pos- 
session after  the  death  of  his  father 
must  bte ,  regarded  as  having  been 
for  the  benefit  of  himself  and  his 
coheirs,  as  joint,  owners,  unless 
it  is  proven  •  that  he  held  ad- 
versely'; and  the  statute  of  limita- 
tions will  not«commence  running  in  his 
favor  as  against  them  until  he  does 
some  act  amounting  to  an  ouster  or  dis- 
seisin of  his  cotenant.  Blakeney  v. 
Ferguson,  20  Ark.  547. 

Entry  Under  Licence  of  One.  —  An 
entry  upon  common  land  under  a 
licence  from  one  of  the  cotenants  will 
be  presumed  not  to  be  unlawful  or  ad- 
verse tQ.the  other  tenants.  Berthold  v. 
Fox,  13  Minn.  501. 

Husband  and  Wife. — Where  a  wife  is 
entitled  .to  a  large  tract  of  land,  and  the 
husband  enters  thereon  in  the  right  of 
his  wife,  his  possession  enures  to  the 
benefit  of  his  cotenants,  and  is  not 
adverse  unless  there  is  an  actual  ouster 
or  something  equivalent  thereto. 
Young  V.  Adams,  14  B.  Mon.  (Ky.) 
127. 

The  purchase  by  the  husband  of  a 
coparcener  of  an  encumbrance  on  the 
joint  estate,  enures  to  the  benefit  of  the 
8 
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joint  tenants,*  and  one  acquiring  such  title  will  be  deemed  to  have 
taken  it  for  the  benefit  of  the  rest.* 

The  payment  of  taxes  by  one  joint  tenant  enures  to  the  bene- 
fit of  both,'  and  where  one  cotenant  buys  in  a  tax  title  to  the 
whole  property,  the  purchase  will  be  for  the  benefit  of  all.* 

2.  Tenancy  in  Common. — Tenants  in  common  take  by  distinct 
moieties,  and  have  no  entirety  of  interest ;  therefore,  there  is  no 


jthers,  on  their  electing  to  pay  their 
proportion  of  the  purchase  money.  Lee 
V.  Fox,  6  Dana  (Ky.)   171. 

Coparceners. — The  possession  of  one 
;oparcener  eo  nomine  as  coparceners, 
is  the  possession  of  the  others.  Man- 
;hester  v.  Doddridge,  3  Ind.  360. 

1.  Brittin  v.  Handy,  2p  Ark.  381. 

2.  Thurston  -u.  Masterson,  7  Dana 
;Ky.)  228;  Lloyd  -v.  Lynch,  28  Pa.  St. 
(.19;  Page  V.  Webster,  8  Mich.  263; 
3ossom  V.  Donaldson,  18  B.  Mon. 
;Ky.)  230. 

Where  one  of  several  cotenants 
acquires  an  outstanding  title  before  he 
tias  claimed  to  hold  adversely  to  his  co- 
benants,  he  will  take  for  the  benefit  of 
ill  the  cotenants,  subject  to  their  lia- 
bility to  contribute  to  the  cost.  Burgett 
V.  Taliaferro  (111.),  9  N.  E.  334. 

Where  one  joint  tenant,  tenant  in 
;ommon,  joint  devisee,etc., purchases  in 
in  adverse  title,  such  title  will  enure 
to  all  the  joint  owners,  etc.,  they  bear- 
ing the  expense  and  cost  according  to 
;heir  respective  shares.  Picot  v.  Page, 
!6  Mo.  398. 

The  purchaser  at  a  sheriff's  sale  of 
;he  interest  of  one  of  two  joint  tenants 
;annot  secure  a  title  superior  to  that  of 
:he  other.  Wilson  v.  Peelle,  78  Ind. 
584. 

But  where  part  of  the  land  held  in 
joint  tenancy  is  lost  by  paramount 
;laim,  and  one  of  the  joint  tenants  buys 
:he  lost  land,  the  purchase  does  not  en- 
are  to  the  benefit  of  the  other.  Cole- 
nan  V.  Coleman,  3  Dana  (KyO   398. 

Where  two  or  more  persons  have  a 
ioint  interest  in  property',  they  are  under 
mutual  obligations  not  to  injure  one 
mother;  but  where  one  party  denies  a 
ioint  interest,  and  is  in  possession  under 
;olor  of  title  in  fee  in  himself,  he  can 
juiet  his  title  by  procuring  an  adverse 
;laim  of  title,  without  abandoning  his 
5wn,  even  from  one  who  claims  to  be  a 
Ioint  tenant  with  the  purchaser. 
Burhaus  v.  Van  Zandt,  7  Barb.  (N.  Y.) 

.^nd  a  recovery  of  an  undivided  por- 
:ion  of  a  tract  of  land  against  one  who 
las  long  been  in  possession  under  a  re- 


corded deed,  of  the  whole,  and  an  entry 
under  the  judgment,  give  the  demand- 
ant a  rightful  seisin  of  such  share  in 
his  own  right,  and  does  not  enure  to 
the  benefit  of  one  having  a  similar 
claim  to  the  remainder  of  the  tract,  or 
prevent  its  being  barred  by  the  statute 
of  limitations.  Gilman  v.  Stetson,  18  , 
Me.  428. 

Joint  Purchase  Made  by  Mistake. — 
Plaintiff,  a  joint  owner  of  lands  with 
defendant,  claimed  an  interest  in  a  por- 
tion which  defendant  alleged  he  had 
purchased  on  his  own  account  prior  to 
the  agreement  with  plaintiff  to  pur- 
chase jointly.  Defendant  pleaded  a 
general  denial  of  plaintiff's  interest  and 
the  court  admitted  evidence  thereunder, 
but  on  finding  that  plaintiff  had  by 
mistake  purchased  the  land  in  question 
for  the  joint  account,  and  for  a  larger 
sum  than  that  given  by  defendant,  di- 
vided the  interest  in  the  land  between 
them  in  proportion  to  the  sums  paid. 
Held,  that  though  the  court  might  have 
excluded  the  question,  yet  plaintiff  hav- 
ing received  the  larger  sum,  could  not 
complain.  Anderson  v.  Clanch  (Tex.), 
6  S.  W.  Rep.  760. 

3.  Chickering  v.  Faile,  38  111.  342; 
Williams  v.  Gray,  3  Me.  (Greenl.)  207; 
Halsey  v.  Blood,  29  Pa.  St.  319. 

4.  Smith  V.  Smith,  68  Iowa  608; 
Handy   v.  Gregg    (Miss.),  2   So.     Rep. 

358- 

If  one  cotenant  redeems  the  prop- 
erty from  a  tax  sale,  the  redemption 
enures  to  the  benefit  of  all.  Minter  v. 
Durham,  13  Oreg.  470. 

So,  also,  where,  instead  of  redeeming 
directly  from  a  tax  sale,  he  agrees  with 
the  holder  of  the  tax  certificate  that  the 
latter  shall  take  out  a  tax  deed  and 
then  convey  to  him.  Lomax  v. 
Gindele,  117  III.  527. 

Presumption. — The  purchase  at  tax 
sale  of  land  held  in  joint  tenancy,  by 
one  of  the  holders,  is  presumed  to  have 
been  made  in  trust  for  his  cotenants, 
until  the  presumption  is  repelled  by 
their  refusal  to  contribute  fro  rata  to 
reimburse  him  for  the  money  advanced. 
Weare  v.  Van  Meter,  42  Iowa  128. 
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survivorship  between  them.^  A  unity  of  possession,  however,  is 
an  essential  attribute  of  a  tenancy  in  common,**  and  the  incidents 
of  a  tenancy  in  common  are  only  such  as  arise  from  this  unity.' 
Thus  the  entry  and  possession  of  one  tenant  in  common  is  ordi- 
narily deemed  the  entry  and  possession  of  all,  and  such  entry  and 
possession  will  enure  to  the  benefit  of  all  and  is  coextensive  with 
their  common  right.*    Such  entry  and  possession  of  one  tenant  in 


1.  2  Black.  Com.  (Chase's  ed.)  194. 
Lands    may    be    held    in    common, 

though  one  tenant  holds  by  a  feudal  ten- 
ure, and  the  other  in  pure  allodium. 
Putnam   v.   Ritchie,  6  Paige    (N.  Y.) 

390- 

A  grant  of  land  hy  the  state  of  Ken- 
tucky to  two  persons  as  tenants  in  com- 
mon, issued  after  the  death  of  one  of 
them,  passed  the  moiety  only  to  the 
survivor;  and  the  other  moiety  re- 
mained in  the  state  till  the  act  of  1792, 
when  it  was  vested  in  the  heirs  of  the 
deceased  grantee.  Currie  v.  Tibbs,  5 
T.  B.  Mon.  (Ky.)  440. 

2.  Blessing  v.  House,  3  Gill  &  J. 
(Md.)  290;  Brown  v.  Graham,  24  111. 
628;  Knox  V.  Silloway,io  Me.(i  Fairf.) 
201 ;  Bernecker  w.  Miller,  40  Mo.  473; 
Story  V.  Saunders,  8  Humph.  (Tenn.) 
663;  Wiswell  V.  Wilkins,  5  Vt.  87. 

3.  See  2  Black.  Com.  (Chase's  ed.) 
194. 

4.  Clymer  v.  Dawkins,  3  How.  (U. 
S.)  674;  Coleman  v.  Clements,  23  Cal. 
245;  Abercombie  v.  Baldwin,  15  Ala. 
363;  Bowen  v.  Preston,  48  Ind.  367; 
Gill  V.  Fauntleroy,  8  B.  Mon.  (Ky.)  177; 
Poage  V.  Chinn,  4  Dana  (Ky.)  50; 
Brown  v.  Wood,  17  Mass.  68;  Barnard 
■V.  Pope,  14  Mass.  434;  Shumway  v. 
Holbrook,  I  Pick.  (Mass.)  114;  Strong  v. 
Cotter,  13  Minn.  82;  Long  -u.  McDow, 
87  Mo.  197;  German  v.  Matchin,  6 
Paige  (N.  Y.)  2S8;  Zamhill  Bridge  Co. 
■V.  Newby,  i  Oreg.  173;  Baily  t;.  Tram- 
mell,  27  Tex.  317;  Buckmaster  v.  Need- 
ham,  22  Vt.  617;  Thomas  v.  Hatch,  3 
Sumn.  (U.  S.)   170. 

A  tenant  in  common  has  the  right  to 
assume  that  the  possession  of  his  co- 
tenant  is  his  possession,  until  informed 
to  the  contrary,  either  by  express  notice, 
or  by  acts  and  declarations,  which  may 
be  equivalent  to  notice.  Aguirre  v, 
Alexander,  58  Cal.  21. 

Asa  grantee  is  entitled  to  possession  . 
of  the  whole  property  in  common  with 
the  tenant  to  whom  his  grantor  has 
conve^'ed,  held,  that  a  demand  for  the 
whole  would  not  be  too  large.  Whiting 
V.  Dewey,  15  Pick.  (Mass.)  428;  Shum- 
way i;.  Holbrook,  i  Pick.  (Mass.)  114. 
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The  relinquishment  and  yielding  up 
to  one  of  several  tenants  by  the  dis- 
seisor, after  a  disseisin  of  five  years,  all 
of  the  right,  seisin,  possession  and 
betterments  which  the  disseisor  had  in 
and  to  the  proportion  of  that  tenant  in 
common  in  the  premises,  has  the  effect 
to  put  all  the  tenants  in  common  in  the 
seisin  and  possession,  of  their  shares 
respectively,  and  to  prevent  the  opera- 
tion of  the  statute  of  limitations  against 
any  of  them'  prior  to  that  time. 
Vaughan  -v.  Bacon,  15  Me.  455. 

Where  one  of  several  cestuis  que 
trust  entitled  to  a  beneficial  interest 
in  certain  land,  as  tenants  in  common, 
takes  possession,  such  possession  will 
not  be  held  to  be  adverse  to  the  trustee 
or  the  common  title.  Marr  v.  Gilliam, 
I  Coldw.  (Tenn  )  488. 

A  person  entered  upon  land  owned 
by  tenants  in  common,  by  licence  of 
one  of  them,  and  erecting  and  occupy- 
ing a  building  therein,  must  be'  con- 
sidered as  holding  in  submission  to  their 
title  until  the  cdntrary  is  shown.  Buck- 
man  V.  Buckman,  .30  Me.  494. 

One  of  three  tenants  in  common  sold 
his  share  on  condition  that  in  the  divi- 
sion of  the  land  he  should  have  the 
northern  end,  and  upon  that  end  the 
purchaser  settled,  without  designated 
boundary,  other  than  that  of  the  whole 
tract.  Upon  the  division,  he  failed  to 
obtain  that  end,  by  consent,  as  he  ex- 
pected. Another  portion  was  allotted 
to  him,  and  the  purchaser,  dissatisfied, 
left  it.  Held,  as  to  the  possession  taken 
by  the  purchaser,  that  its  effect  was  the 
same  as  though  it  had  been  taken  by 
the  vendor  hiinself;  and  an  entry  by 
him,  though  upon  one  end  of  the  tract, 
in  the  expectation  that  that  end  would 
be  allotted  to  him,  would  have  given 
him  possession  of  the  whole,  enuring 
to  the  common  benefit  of  himself  and 
cotenants,  which  would  have  had  the 
effect  of  preventing  any  acquisition  of 
possession  by  an  entry  under  a  junior 
grant,  beyond  the  actual  enclosure  of 
the  party  who  made  it.  Chiles  v.  Jones, 
7  Dana  (Ky.)  528. 

Where  the  owner  of  a  mortgage  on 
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common  will  not,  prima  facie,  be  presumed  adverse  to  his  coten- 
ants,*  and  will  become  so  only  when  some  notorious  act  of  ouster 
or  adverse  possession  by  him  is  brought  to  the  knowledge  or 
notice  of  the  others  ;2  so  the  payment  of  taxes  by  one  tenant 
will  operate  as  payment  by  all  and  will  be  for  the  benefit  of  all.^ 
Payment  of  an  encumbrance  on  or  a  redemption  of  property  by 
<ine  enures  to  all,*  and  a  tender  by  one  on  behalf  of  all  is  good 
in  a  subsequent  bill  to  enforce  the  equity  of  redemption, ^  the 
relation  between  them  being  in  principle  very  similar  to  that 
between  lessor  and  lessee,  the  possession  of  one  being  the  posses- 


s.r\  undivided  interest  in  land  is  at  the 
same  time  the  owner  in  fee  of  another 
undivided  interest  in  the  same  land,  a 
possession  ot  the  land  wholly  consistent 
with  his  right  as  a  tenant  in  common 
cannot,  in  an  action  of  ejectment,  be 
considered  the  possession  of  the  mort- 
gagee, unless  the  fact  be  shown  that  the 
possession  had  been  previously  acquired, 
and  was  afterwards  retained  as  such. 
Mellon  V.  Reed  (Pa.),  8  Atl.  Rep.  227. 

1.  Long  V.  McDow,  87  Mo.  197. 

2.  Clymer  v.  Dawkins.  3  How.  (U. 
S.)  674;  Abercombie  v.  Baldwm,  15 
Ala.  363. 

The  entrj'  of  one  tenant  in  common, 
or  parcener,  will  enure  to  the  benefit 
of.  his  cotenant  or  parcener,  unless  it 
be  adverse,  or  by  claiming  the  whole, 
in  which  latter  case  it  will  be  presumed 
adverse.  Gill  v.  Fauntleroy,  8  B.  MorL 
(Ky.)  177. 

The  possession  of  one  of  several  co- 
tenants  in  common  is  in  law  the  pos- 
session of  all,  and  the  statute  of  limita- 
tions does  not  run  in  favor  of  the  ten- 
ant in  actual  possession;  but  the  rule  is 
otherwise  when  the  latter  disclaims  the 
tenancy  in  commoti,  and  asserts  a 
different  claim  and  an  exclusive  right. 
Bowen  v.  Preston,  48  Ind.  367. 

The  possession  of  a  cotenant,  or  ten- 
ant in  common,  will  be  presumed  to  be 
in  right  of  the  common  title,  and  he  can- 
not claim  the  protection  of  the  statute  of 
limitations  unless  it  clearly 'appears  that 
he  repudiated  the  title  of  his  cotenant 
and  is  holding  adversely  to  it,  and  his 
acts  and  declarations  will  be  construed 
much  more  stronglj'  against  him  than 
when  there  is  no  privity  of  title.  Baily 
V.  Trammell,  27  Tex.  317. 

A  tenant  in  common  in  possession  of 
the  common  estate  cannot  acquire  title 
to  the  whole  of -the  estate  by  adverse 
possession,  unless  there  be  such  an 
ouster  of  his  cotenants  as  to  entitle 
them  to  bring  ejectment  against  him. 
Day  V.  Davis,  64  Miss.  253. 


Wliat  Notice  Is  Sufficient. — Notice  to 
one  cotenant  is  not  binding  upon  all 
the  other  cotenants  under  the  sanle  pur- 
chase.    Parker  fe.  Kane,  4  Wis.  i. 

3.  McConnel  7'.  Konepel,  46  111.  519. 
Each  cotenant    is  equally    bound  to 

keep  the  taxes  paid,  and  one  who  pays 
all  the  taxes  can  only  claim  to  be  reim- 
bursed with  interest.  Morgan  v.  Her- 
rick,  21  111.  481. 

One  who  as  cotenant  would  ^-ail 
himself  of  the  possession  of  and  pay- 
ment of  taxes  by  his  cotenant,  need  not 
show,  to  establish  the  fact  of  cotenancy, 
that  the  conveyance  under  which  he 
claims  passed  the  absolute  title.  Wfest 
Chicago  Park  Commrs.  v.  Coleman, 
108  III.  591. 

4.  Where  a  tenant  in  common  re- 
deems a  mortgage  after  foreclosure  the 
cotenants  are  restored  to  their  former 
title,  and  the  tenant  redeeming  has  an 
equitable  lien  on  the  share  of  his  co- 
tenants.  Calkins  v.  Steinbach,  66  Cal. 
117. 

Where  a  widow  occupied  lands  held 
by  her  husband  at  his  decease  under  a 
contract  of  sale,  received  the  rents  and 
profits,  and  paid  up  the  amount  due  on 
the  contract,  or  where  she  has  paid  a 
mortgage  thereon,  the  payment  is  pre- 
sumed to  have  been  made  from  the 
rents  and  profits.  Such  mortgage  is 
presumed  thereby  to  have  become  ex- 
tinguished, and  to  be  only  available  to 
her  upon  an  accounting.  Knolls  v. 
Barnhart,  71  N.  Y.  474. 

Where,  in  such  case,  the  widow  paid 
a  mortgage,  had  it  assigned  to  herself, 
foreclosed  it,  bid  in  the  premises  in  her 
own  name  and  then  conveyed  them  to 
one  of  the  heirs,  who  occupied  them 
with  her,  held,  that  the  interests  of  the 
other  heirs  were  not  thereby  cut  off',  and 
that  the  title  acquired  by  her  was  not 
strengthened  by  the  transfer.  Knolk  v. 
Barnhart,  71  N.  Y.  274. 

5.  Gentry  x>.  Gentry,  i  Sneed  (Tenn.) 
87. 
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sion  of  the  others,  but  if  one  ousts  the  other  or  denies  his  tenure,, 
his  possession  becomes  adverse ;  so  of  a  trustee  or  a  mortgagee.* 
But  tenants  in  common  of  a  vessel  may  deal  with  each  other  like 
owners  of  separate  property,*  and  a  tenant  in  common  who  is 
a  tenant  for  years  may  set  up  a  claim  against  his  cotenant.* 

(a)  Purchase  of  Outstanding  Title. — The  general  rule  is  that  a 
cotenant's  purchase  of  an  outstanding  title  enures  to  the  benefit  of 
all,  whether  the  several  interests  of  the  different  tenants  accrue 
under  the  same  instrument,  under  different  instruments,  or  by  act 
of  law,*  and  in  some  States  this  rule  seems  to  apply,  however  the 
tenancy  may  have  been  formed,  whatever  the  relation  of  the 
cotenants  with  each  other  may  have  been,  and  from  whatever 
source  the  outstanding  title  may  have  been  acquired.^     But  in 


1.  Willison  V.  Watkfns,  3Pet.  (U.  S.) 

44- 

2.  If  tenants  in  common  of  a  vessel 
are  not  engaged  jointly  in  purchasing 
or  building  ships  for  sale,  they  do  not 
stanjd  in  such  relation  of  mutual  trust 
and  confidence  toward  each  other  in  re- 
spect to  the  sale  of  such  vessel,  that 
each  is  bound  to  communicate  all  his 
knowledge  to  the  other  which  may 
affect  the  price  or  value,  but  they  may 
deal  with  each  other  like  owners  of 
separate  property.  Matthews  v.  Bliss, 
22  Pick.  (Mass.)  48. 

3.  Longwell  v.  Bentley,  3  Grant 
(Pa.)  Cas.  177. 

4.  Clement  v.  Gates  (Ark.),  4  S.  W. 
Rep.  776;  Brittin  v.  Handy,  20  Ark. 
381;  Olney  v.  Sawyer,  54  Cal.  379; 
Montague  v.  Selb,  106  111.  49;  Bracken 
V.  Cooper,  80  111.  221;  Wilson  v.  Peelle, 
78  Ind.  384;  Rothwell  v.  Dewees,  2 
Blackf  (Ind.)  ^13;  Gossom  v.  Donald- 
son, 18  B.  Mon.  (Ky.)  230;  Jones  v. 
Stanton,  11  Mo.  433;  Brown  v.  Ro- 
man, I  Neb.  448;  Van  Horn  v.  Fonda, 
5  Johns.  (N.  Y.')  Ch.  386;  Boskowitz  v. 
Davis,  12  Nev.  446;  Grimm  v.  Wicker, 
80  N.  C.  343;  Threadgill  v.  Redwine, 
97  N.  Car.  241;  Page  v.  Branch  (N. 
Car.),  I  S.  E.  625;  Leslie  v.  Northing- 
ton,  Wright  (Ohio)  628;  Weaver  v. 
Wible,  25  Pa.  St.  270;  Lloyd  v.  Lynch, 
28  Pa.  St.  419;  Gibson  v.  Winslow,  46 
Pa.  St.  380;  Tisdell  v.  Tisdell,  2  Sneed 
(Tenn.)  596;  Braintree  v.  Battles,  6  Vt. 
395;   Rountree  v.  Deuson,  59  Wis.  522. 

5.  Any  title  which  a  tenant  in  com- 
mon purchases  from  any  other  than 
one  of  his  cotenants  enures  to  the 
benefit  of  all.  Lloyd  v.  Lynch,  28  Pa. 
St.  419;  Gossom  V.  Donaldson,  18  B. 
Mon.  (Ky.)  230. 

The  widow's  possession,  as  dowress 
and   as  guardian   in   socage   of   minor 


heirs,  is  as  tenant  in  common  with  all 
the  heirs;  and  her  fiduciary  relation  to 
them  prevents  her  purchasing  an  out- 
standing title  or  mortgage  for  her  in- 
dividual benefit.  Knolls  v.  Barnhart, 
71  N.  Y.  474. 

One  of  two  tenants  in  common  can- 
not, by  the  purchase  of  an  outstanding 
title,  or  of  an  encumbrance,  acquire 
title  to  the  whole  against  his  cotenant;, 
but  such  purchase  will  operate  to  the 
benefit  of  both,  and  the  purchaser  is 
entitled  to  claim  contributiori  from  his 
cotenant.  Montague  v.  Selb,  106 
111.  49;  Jones  V.  Stanton,  n  Mo.  433; 
Van  Hornet'.  Fonda,  5  Johns.  (N.  Y.) 
Ch.  388;  Weaver  v.  Wible,- 25  Pa.  St.. 
270;  Tisdale  v.  Tisdale,  2  Sneed 
(Tenn.)  596;  Brown  v.  Homan,  i  Neb. 
448;  Rothwell  V.  Dewees,  2  Blackf. 
(Ind.)  613. 

The  rule  that  a  cotenant's  purchase 
of  an  outstanding  title  enures  to  all,  ap- 
plies whether  the  several  Interests  ac- 
crue under  the  same  instrument  or  act 
of  the  law  or  not.  Montague  v.  Selb, 
106  111.  49. 

In  an  action  by  one  tenant  in  com- 
mon against  others,  to  be  let  into 
possession,  held,  that  the  defendants 
could  not  justify  an  ouster  of  the 
plaintiff  by  setting  up  an  outstanding 
title  purchased  by  them  while  in 
possession  under  the  common  title;  and 
this  although  the  title  so  purchased 
was  the  true  one.  They  might,  how- 
ever, assert  their  new  title  in  an  appro- 
priate action,  after  letting  the  plaintiff 
into  possession.  Olney  v.  Sawyer,  54 
Cal.  379. 

Applied  to  Title  by  Descent. — Where 
one  of  several  tenants  in  common  by 
descent  purchases  an  outstanding  title, 
the  fact  that  the  common  ancestor  of  all 
the   cotenants  had    no  title,  or  a  de- 


1082 


Nature  and  Incidents.  JOINT  TENANTS. 


Tenancy  in  Common. 


other  States  this  rule  applies  only  when  the  tenants  stand  in  some 
confidential  relation  in  regard  to  one  another's  interest,  so  that  it 
would  be  inequitable  to  permit  one  to  acquire  a  title  solely  for  his 
own  benefit,  in  which  case  he  will  be  treated  as  a  trustee  for  the 
share  of  his  cotenant,  but  persons  acquiring  unconnected  interests 
in  the  same  subject  are  not,  it  appears,  bound  to  any  greater  pro- 
tection of  one  another's  interests  than  would  be  required  of 
strangers  }  so  the  tenants  desiring  to  participate  in  the  benefits 
of  a  purchase  of  an  outstanding  title  by  their  cotenant  must  ex- 


fective  title,  will  not  shield  him  from 
liabilitj  to  account  to  his  cotenants  as 
trustees  of  the  property  purchased,  and 
the  rule  that  where  a  person  who  oc- 
cupies such  a  relation  to  another,  by 
the  act  or  consent  of  that  other,  or  the 
act  of  a  third  person,  or  of  the  law, 
becomes  interested  for  him  in  a 
subject  of  property  or  business,  he  is 
prohibited  from  acquiring  rights  in  that 
subject  antagonistic  to  the  person  with 
whose  interest  he  has  become  asso- 
ciated, and  if  he  does  so,  he  holds  as 
trustee  for  the  benefit  of  that  person  to 
the  extent  of  the  prohibition,  applies  to 
tenants  in  common  by  descent  with  the 
same  force  and  reason  as  to  persons 
standing  in  a  direct  fiduciary  relation  to 
others.  Clement  v.  Cates  (Ark.),  4  S. 
W.  Rep.  776. 

Personal  Property. — Where  a  tenant 
in  common  of  personalty  has  assigned 
his  share,  and  after  such  assignment 
the  sheriff,  under  an  execution  against 
the  assignor,  sells  the  common  property 
and  delivers  the  same  to  the  other  ori- 
ginal tenant,  who  had  become  the 
purchaser  at  such  sale,  the  assignee 
cannot  sue  the  sheriff  for  a  conversion. 
Grim  V.  Wicker,  80  N.  C.  34.3. 

1.  Roberts  v.  Thorn,  25  Tex.  728; 
Brittin  v.  Handy,  20  Ark.  381;  King  v. 
Rowan,  lo  Heisk.  (Tenn.)  675;  Frentz 
■V.  Klotsch,  28  Wis.  312;  Buchanan  v. 
King,  22  Gratt.  (Va.)  414. 

One  tenant  in  common  of  a  defective 
title,  whose  cotenant's  interest  is  de- 
rived from  him  by  quit  claim  deed,  is 
under  no  such  obligation  to  his  coten- 
ant as  will  constitute  him  a  trustee  for 
the  latter  of  a  superior  outstanding 
title  purchased  by  him.  Smith  v.  Wash- 
ington, II  Mo.  App.  519. 

An  executor  of  the  will  of  one  tenant 
in  common  may  purchase  the  estate  of 
another  tenant  in  common  and  hold  it 
for  his  own  benefit.  Toward  such  an 
interest  he  does  not  stand  in  that  rela- 
tion of  trust  and  confidence  which 
would  bring  him  within  the  well  known 


doctrine  of  equity  jurisprudence.     Al- 
exander V.  Kennedy,  3  Grant  (Pa.)  Cas. 

379- 

Tenants  in  common,  or  partners,  may 
well  acquire  their  cotenant's  or  co- 
partner's interest  at  an  execution  sale 
by  a  third  party.  Gunter  v.  Laffan.  7 
Cal.  588. 

Title  Acquired  by  Different  Means. — 
One  who  has  acquired  his  title  to  parts 
of  a  tract  of  land  through  other  instru- 
ments, at  other  times  and  independently 
of  his  cotenants,  is  not  prevented  from 
buying  in  an  outstanding  encumbrance 
thereon.  Rippetor  v.  Dwyer,  49  Tex. 
498. 

F  purchases  of  S  an  undivided  half  of 
a  tract  of  vacant  land,  and  afterwards 
R  purchased  the  other  undivided  half 
of  S.  Held,  that  as  there  was  no 
privity  between  F  and  R  the  acquisi- 
tion of  a  superior  outstanding  title  to 
the  whole  tract  by  R  did  not  enure  to 
the  benefit  of  F.  Roberts  v.  Thorn,  25 
Tex.  728. 

Purchase  to  Protect  Possession. — A 
person  in  possession  of  land  claiming 
title  may  purchase  in  an  outstanding 
title  to  protect  that  possession.  Jackson 
V   Smith,  13  Johns.  (N.  Y.)  406, 

Purchase  Under  Judicial  Sale. — A, 
who  was  one  of  several  heirs  and  ten- 
ants in  common  of  certain  premises, 
became  the  purchaser  of  the  premises 
at  a  master's  sale,  and  before  she  re- 
ceived her  deed  a  house  on  the  prem- 
ises, upon  which  there  was  insurance, 
was  burned  down.'  Held,  that  A  was 
the  legal  owner  of  the  house  and  must 
bear  the  loss,  but  that  she  was  entitled 
to  the  benefit  of  the  polic3-.  Gates  f . 
Smith,  4  Edw.  (N.  Y.)  702. 

Where  two  tenants  in  common  owned 
certain  lands,  subject  to  a  mortgage,  and 
after  long  litigation  the  joint  interest  of 
the  tenants  -was  sold  to  a  stranger,  and 
one  of  the  joint  tenants  purchased  the 
existing  mortgage  at  a  great  discount. 
Held,  that  he  could  hold  it  exclusively 
and  enforce  it  to  the  full  amount.  Wells. 
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ercise  reasonable  diligence  in  making  their  election  to  do  so,  or 
they  will  be  deemed  to  have  repudiated  the  transaction  and  aban- 
doned its  benefits.* 

The  general  rule  that  the  purchase  of  an  outstanding  title 
enures  to  the  benefit  of  all  applies  to  the  purchase  of  the  prem- 
ises at  a  judicial  sale,*  and  also  to  a  case  where  the  cotenantg  join 
in  a  sale  or  other  disposition  of  the  common  property,  and  one 
of  them  either  directly  or  indirectly  becomes  the  purchaser,*  as 
well  as  when  the  outstanding  title  is  obtained  from  an  outside 
source,* 


V.  Chapman,  4  Sandf.  (N.  Y.)  Gh.  312. 

Acquisition  Under  United  States  Laws. 
— The  rule  that  a  cotenant  acquiring  an 
outstanding  title  holds  it  in  trust  for  his 
cotenant  does  not  apply  where  a  co- 
tenant  of  land,  the  fee  of  which  is  in 
the  United  States,  acquires  title  under 
Colorado  Rev.  Stat.  619,  et  seq.  Thus, 
where  one  of  two  cotenants  of  land 
subject  to  entry  as  a  town  site  dies  be- 
fore the  entry,  leaving  heirs,  and  the 
survivor  conveys  an  undivided  half  of 
the  land  to  another,  who  with  him  ac- 
quires title  from  the  government,  the 
heirs  of  the  decedent  having  taken  no 
steps  therefor,  have  no  claim  on  the 
purchaser's  moiety.  Gillett  -u.  Gaffney, 
3  Col.  351. 

The  fact  that  a  party  in  possession 
■  of  land  IS  a  tenant  in  common  does  not 
estop  him  from  buying  in  and  setting 
up  a  distinct  and  adverse  title  under  an 
entry,  survey  or  patent,  and  in  such 
case  he  may  avail  himself  of  the  limi- 
tation of  the  Kentucky  act  of  1809  to 
sustain  his  possession.  Larman  v. 
Huey,  13  Mon.  (Ky.)  436. 

Question  for  Jury. — Two  brothers 
purchased  two  adjoining  tracts  of  land 
together,  but  occupied  them  separately, 
each  making  improvements  upon  the 
tract  upon  which  he  resided.  One  of 
them  purchased  the  interest  of  the 
other  in  the  tract  occupied  by  himself 
at  a  sheriff's  sale  and  made  a  lease  of 
the  mining  privileges,  stipulating  for  a 
royalty  and  collecting  it.  Held,  that 
whether  the  brother  purchasing  at  the 
sheriff's  sale  paid  a  portion  of  the  roy- 
alties to  the  other  and  his  heirs  within 


agreed  to  become  tenants  in  common, 
and  to  sell  it  and  divide  the  proceeds. 
One  of  them  purchased  the  other's  in- 
terest at  an  execution  sale.  Held,  that 
this  did  not  affect  the  execution  debtor's 
rights  under  the  agreement.  Thread- 
gill  V.  Redwine,  97  N.  C.  241. 

Where  land  owned  jointly  by  three 
IS  purchased  by  one,  at  a  sheriff's  sale 
on  an  execution  against  thenirhe  cannot 
set  up  his  purchase  adversely  to  them; 
at  most  he  can  onlj'  hold  the  former  in- 
terest of  his  cotenants  as  their  trustee. 
Gibson  v.  Winslow,  46  Pa.  St.  380. 

Where  a  deed  was  fiiade  to  C  and  H, 
and  the  interest  of  C  was  sold  and  con- 
veyed by  the  sheriff,  the  purchaser  did 
not  thereby  acquire  a  title  superior  to 
that  of  H,  nor  could  C's  title  by  lapse 
of  time  have  become  superior  to  that  of 
his  co-owner.     Wilson  v.  Peele,  78  Ind. 

3.    Austin  V.  Barrett,  44  Iowa  488. 

Where  a  tenant  in  common  has  sold 
the  land  held  by  him,  with  authority 
from  his  cotenant,  and  the  latter  after- 
wards acquires  the  legal  title  and  con- 
veys to  a  third  party  with  notice,  such 
third  party  takes  in  trust  for  the  former 
vendee.  Leslie  v.  Worthington,  Wright 
(Ohio)  628. 

A  tenant  in  common  who,  after  con- 
veying his  interest  to  a  third  person, 
makes  partition  with  his  cotenant  as 
though  he  still  retained  such  interest  by 
the  execution  of  mutual  conveyances 
with  covenants  of  warranty,  is  estopped 
to  set  up  against  such  cotenant  a  title  to 
the  part  conveyed  to  him  acquired  by  a 
subsequent    reconveyance    from     such 


the  period  of  limitations,  and,  if  he  did     third   person.      The   title   acquired    by 


so,  whether  it  was  as  a  charity  or  in 
recognition  of  a  right  in  them  as 
owners,  was  properly  submitted  to  the 
jury.  McCloskey  v.  McCloskey  (Pa.), 
16  Atl.  Rep.  3,0. 

1.  Mandeville  v.  Solomon,  39  Cal.  125, 

^33- 

2.  Two  claimants  of  the  same  land 


such  reconveyance  enures  to  the  benefit 
of  the  cotenant.  Rountree  v.  Denson, 
59  Wis.  522. 

4.  The  possessory  title  to  land  was 
purchased  by  five  tenants  in  common, 
and  afterwards  one  of  the  cotenants 
purchased  the  title  in  fee,  and  it  was 
sought  by  four  of  the  cotenants  to  ex- 
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neither  can  an  outstanding  title  be  set  up  in  a  stranger."' 
The  same  rule  applies  with  equal  or  greater  force  to  the  pur- 
chase of  land  at  a  tax  sale,  and  if  one  of  several  tenants  in  com- 
mon purchase  the  land  at  such  sale,  either  by  himself  or  through 
a  third  person,  the  title  thus  acquired  enures  to  the  benefit  of  his 
cotenants.^  The  reason  for  tfie  rule  seems  to  be  that  as  a  part 
of  the  taxes  for  which  the  land  is  sold  is  a  claim  upon  the  pur- 
chaser's share,  the  sale  is  based  in  part  upon  his  own  default  and 
it  would    be    inequitable  to  permit   him  to  profit    by   his   own 


elude  R,  the  other  cotenant,  who 
owned  one  sixth  of  the  possessory  title 
from  the  proceeds  derived  from  the  sale 
of  lands.  Held,  that  the  law  raised  a 
resulting  trust  in  favor  of  R  to  the  ex- 
tent of  a  one-sixth  interest,  independent 
of  the  intention  of  the  parties,  and 
forced  it  upon  the  conscience  of  his  as- 
sociates by  operation  of  law.  Bosko- 
witz  V.  Davis,  12  Nev.  446. 

A  tenant  in  possession  cannot  make 
his  possession  adverse  to  his  cotenant 
by  taking  a  deed  from  a  stranger,  and 
thus  reducing  the  period  of  limitation 
to  the  seven  years  prescribed  in  Code 
Civil  Proc,  North  Carolina,  §  141,  in 
cases  of  adverse  possession  under  color 
of  title;  but  by  common  law  if  the 
possession  has  continued  twenty  years, 
the  presumption  of  his  sole  title  arises. 
Page  V.  Branch  (N.  Car.),  i  S  E.  Rep. 
625. 

1.  Braintree  v.  Battles,  6  Vt.  395. 

2.  Moore  v.  Woodall,  40  Ark.  42; 
Conn  V.  Conn,  58  Iowa  747;  Austin  v. 
Barrett,  44  Iowa  488;  Flinn  v.  McKin- 
ley,  44  Iowa  68;  Muthersbaugh  -v. 
Burke,  33  Kan.  260;  Butler  v.  Porter, 
13  Mich.  292;  Page  v.  Webster,  8  Mich. 
263;  Allen  V.  Poole,  54  Miss.  323;  Du- 
bois V.  Campau,  24  Mich.  360;  Davis 
V.  King,  87  Pa.  St.  261;  Battin  v. 
Woods,  27  W.  Va.  58. 

When  a  tenant  in  common  takes  a 
deed  of  the  whole  property  from  a 
purchaser  at  a  tax  sale,  by  paying  the 
exact  amount  required  to  redeem,  he 
must  be  presumed,  in  the  absence  of  re- 
butting evidence,  to  have  done  so  in  the 
exercise  of  a  legal  right,  and  the  whole 
property  will  be  redeemed  from  the 
sale.  Hurley  -v.  Hurley  et  al.,  (Mass.) 
19  N.  E.  Rep.  545. 

One  tenant  in  common  applied  the 
rents  and  profits  in  his  hands  to  the 
purchase  of  an  outstanding  tax  cer- 
tificate, and  took  a  deed  to  himself 
thereunder.  Held,  that  as  against  his 
:otenant  and  those  claiming  under  him 
tie  could  not  invoke  the  protection  of 


the  statute  of  limitations  applicable  to 
tax  sales.  Bender  v.  Stewart,  7  c  Ind. 
88. 

One  seeking  as  tenant  in  common  to 
avail  himself  of  the  possession  and 
payment  of  taxes  by  his  cotenant,  un- 
der the  Illinois  Limitation  act  of  1839, 
is  not  required  to  first  show  that  the 
conveyance  or  conveyances  under 
which  they  claim  passed  the  absolute 
title.  The  transfer  of  the  paramount 
title  is  not  essential  to  a  cotenancy  or 
tenancy  in  common.  West  Chicago 
Park  Commrs.  v.  Coleman,  108  111.  591. 

A  tax  deed  acquired  by  a  tenant  in 
common  is  not  sufficient  in  equity  to 
divest  the  interest  of  a  cotenant,  not- 
withstanding the  holder  of  the  deed  < 
may  have  acquired  the  tax  cer- 
tificate before  he  became  tenant  m 
common.  Following  Flinn  v.  McKin- 
ley,  44  Iowa  68;  Ticef.  Derby,  59  Iowa 
312. 

Aftei  a  partition  between  J  and  R, 
tenants  in  common,  the  whole  land  was 
sold  for  taxes  assessed  upon  it  before 
partition  and  the  tax  title  was  assigned 
to  R.  Held,  that  he  could  acquire  no 
title  under  the  tax  deed  against  J.  Maul 
V.  Rider,  51  Pa.  St.  377. 

Purchase,  How  Treated. — A  tenant  in 
common  cannot  acquire  the  interest  of 
his  co-tenant  in  land  by  allowing  the 
taxes  thereon  to  become  delinquent  and 
purchasing  at  tax  sale,  and  a  tax  deed 
thus  obtained  is  void  and  the  purchase 
is  treated  as  a  payment  of  the  taxes 
only  which  stand  as  .  a  charge  against 
the  common  property.  Delashmutt  v. 
Parrent{Kan.),i8  Pac.  Rep. 7i2;Brown 
V.  Hogle,  30  111.  1 19. 

Tenancy  Subject  to  Life  Estate. — If 
one  of  several  cotenants  of  land  subject 
to  the  life  estate  of  a  doweress  buys  in 
a  tax  title  to  the  land  he  will  obtain  an 
absolute  title  to  the  life  estate,  but  will 
hold  the  fee  in  trust  for  his  cotenants. 
Fox  V.  Coon  (Miss.),  i  So.  Rep.  629. 

The  tax  title  of  a  cotenant  enures  to 
the  common  benefit  of  himself  and  his 
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wrdng.i  But  this  rule  does  not  apply  to  a  purchase  by  one  ten- 
tint  in  common  after  the  period  of  redemption  has  fully  passed:* 
and  in  Iowa  it  is  held  that  where  one  tenant  in  common  is  not  in 
possession,  and  his  title,  therefore,  does  not  of  itself  amount  to 
an  ouster  and  eviction,  his  cotenant  may  strengthen  his  title  by 
purchase  at  a  tax  sale  and  it  will  not  enure  to  the  benefit  of  his 
cotenant.* 

But  a  tenant  in  common  purchasing  an  outstanding  or  tax  title 
to  the  common  property  is  entitled  to  contribution  from  his  co- 
tenants  for  the  amount  paid  therefor,*  and  in  cases  of  the  pay- 
ment of  taxes,  will  have  a  lien  on  his  cotenant's  interest  for  the 
amount  so  paid.^ 

{b)  Equality  of  Shares. — Ordinarily,  there  is  no  presumption 
that  the  interests  of  tenants  in  common  are  equal,*  but  where 
they  have  acquired  their  interests  under  the  same  instrument,  as 
by  a  deed,  which  does  not  state  their  respective  interests,'  or  by 


cotenaots;  but  the  common  property  is 
chargeable  With  the  purfchase  money 
expended  by  him  at  the  tax  sale;  and 
this,  though  the  sale  occurred  in  the 
lifetime  of  the  tenant  of  tbe  particular 
estate.  Harrison  v.  Harrison,  56  Miss. 
174. 

Evidence  of  Furctiase. — A  tenant  in 
common  of  real  estate  cannot,  by  a  tax 
deed,  acquire  title  to  the  interest  of  a 
cotenant.  Where  such  cotenancy  is 
alleged  to  set  aside  the  deed,  the  evi- 
dence, if  only  indirect,  must  be  clear 
and  satisfactory.  Sheean'  v.  Shaw,  47 
Iowa  411;  Shell  v.  Walker,  54  Iowa 
386. 

Acquisition  Tlirougli  Third  Party. — If 
a  tenant  in  common  in  possession  of 
and  using  the  whole  estate  fails  to  pay 
the  taxes  and  a  stranger  purchases 
the  property  at  a  tax  sale  in  such  a 
manner  as  to  be  himself  entitled  to  as- 
sert his  tax  title  against  all  the  owners, 
he  cannot  by  the  purchase  .of  the 
stranger's  tax  title  entitle  himself  to  set 
it  up  against  his  cotenants.  The  pur- 
chase by  him  only  operates  as  a  pay- 
ment of  the  tax  and  corrects  the  wrong 
he  had  before  committed.  Dubois  v. 
Campau,  24  Mich.  360.  See  also  Battin 
V.  Woods,  27  W.  Va.  58;  Lomax  v. 
Gindele,  47  111.  527. 

1.  Dubois  V.  Campau,  24  Mich.  360. 

2.  Kirkpatrick  v.  Mathiot,  4  Watts 
&  S.  (Pa.)  251;  Lewis  v.  Robinson,  10 
Watts  (Pa.)  3i;4;  Reinboth  v.  Zerbe  R. 
I.  Co.,  29  Pa.  St.  139. 

3.  Alexander  v.  Sully,  50  Iowa  92; 
and  see  Jackson  v.  Smith,  13  Johns. 
(N.  Y.)  406. 

4.  Moore   v.    Woodall,  40   Ark.  42; 


Mandeville  v.  Solomon,  39  Cal.  125, 
133;  Montague  v.  Selt,  106  III.  49; 
Lomax  v.  Gindele,  117  111.  527;  Mor- 
gan V.  Herrick,  21  111.  481;  Rothwell  v. 
Dewees,  2  Blackf  (Ind.)  613;  Flinn  v. 
McKinley,  44  Iowa  68;  Austin  v.  Bar- 
rett, 44  Iowa  488;  Delashmutt  v.  Par- 
rent  (Kan.),  18  Pac.  Rep.  712;  Dubois 
V.  Campau,  24  Mich.  360;  Jones  v. 
Stanton,  11  Mo.  433;  Brown  t;.  Homan, 
I  Neb.  448;  Van  Home  v.  Fonda,  5 
Johns.  (N.  Y.)  Ch.  388;  Weaver  v. 
Wible,  25  Pa.  St.  270;  Tisdale  v.  Tis- 
dale,  2  Sneed  (Tean.)  596.' 

5.  Moore  v.  Woodall,  40  Ark.  42. 

While  the  purchase  of  a  tax  title  dis- 
charges the  lien  in  the  sense  that  it  can- 
not ripen  into  a  legal  title  as  against 
the  other  tenants, .  yet  it  remains  a 
lien  for  the  benefit  of  the  tenant  who 
made  the  payment  to  compel  contri- 
bution; and,  in  the  meantime,  the  other 
tenants  are  not  entitled  to  possession  of 
any  part  of  the  land.  Vuh.  StaX.  Massa- 
chusetts, ch.  12,  (j(j  63-65,  providing 
that  a  tenant  "who  pays  the  whole 
amount  of  taxes  assessed"  against  the 
land  shall  have  a  lien  as  against  the 
other  tenants  by  filling  with  the  register 
of  deeds  a  certificate  showing  the  facts, 
etc.,  apply  only  to  the  payment  in  the 
first  instance,  and  it  is  not  necessary  to 
file  such  certificate  in  case  of  redemp- 
tion after  sale.  Hurley  v.  Hurley  et 
al.  (Mass.),  19  N.  E.  Rep.  545. 

6.  Campau  v.  Campau,  44  Mich.  31. 

7.  Campau  v.  Campau,  44  Mich.  31. 
A  sale  to  two  persons  is  presumed  to 

enure  to  them  equally  in  the  absence  of 
a  contrary  showing,  and  anyone  who 
knows  of  such  an  interest  must  know 
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a  patent  as  tenants  in  common,^  they  will  each  take  title  to  an 
equal  undivided  share. 

3.  Dower  in  Joint  and  Common  Property. — Owing  to  the  principle 
of  survivorship  in  joint  tenancies,  the  survivor  taking  the  whole, 
no  right  of  dower  attaches  in  favor  of  either  of  the  tenants 
which  his  wife  can  enforce  unless  her  husband  survives  the 
others,  in  which  case  she  would  be  entitled  to  dower  in  the  whole. 
But  in  those  States  in  which  survivorship  has  been  abolished  by 
statute,  the  wife  of  each  tenant  would  be  entitled  to  dower  in  his 
share  of  the  joint  property.^ 

The  estate  of  a  tenant  in  common  is  subject  to  dower  as  if 
held  in  severalty,^  but  it  will  be  set  off  in  common  unless  parti- 
tion be  made  during  the  life  of  the  husband  between  the  tenants, 
in  which  case  the  dower  of  the  wife  of  each  tenant  is  limited  to 
the  portion  set  apart  to  him.* 

Vi.  Rights  and  Powers — 1.  To  Occupy  and  Enjoy. — Where  prop- 
erty belongs  to  several  joint  tenants,^  or  tenants  in  common,® 
each  has  an  equal  right  to  its  possession.  But  the  possession  of 
one  being  the  possession  of  all,  one  tenant  cannot  eject  another 
whose  possession  is  not  inconsistent  with  his  own,'''  and   while 


that  it  can  only  be  transferred  by  its 
owner  or  by  some  one  acting  by  tlie 
owner's  authority.  Keatles  v.  Christie, 
4.7  Mich.  594. 

1.  Markoe  v.  Wakeman,   107  111.  251. 

2.  See  I  Washb.  Real  Prop.  (5th  ed.) 

157- 

3.  I  Washb.  Real  Prop,  (sth  ed.)  158. 
Under  the  Code  of  Tennessee,  §§  3244, 

3249,  providing  that  a  widow  shall  be 
endowed  of  one  third  of  the  land 
whereof  her  husband  died  seised,  and 
that  dower  need  not  be  assigned  in 
each  tract  when  there  are  more  than 
one,  but  the  assignment  shall  be  ac- 
cording to  quality  and  quantity,  so  as  to 
give  the  widow  one  third  of  the  estate 
in  value.  A  widow  is  entitled  to 
dower  in  land  whereof  her  husband  was 
tenant  in  common,  and  in  a  decree  ap- 
pointing commissioners  to  assign  dower 
it  is  proper  to  direct  that  dower  be  as- 
signed in  other  lands,  having  regard  to 
the  value  of  lands  held  in  common.  So 
a  widow  is  entitled  to  one  third  of  the 
profits  in  lands  on  which  her  husband 
executed  a  lease  for  mining  purposes 
for  99  years  at  a  certain  royalty  per 
ton  of  the  product,    and   which    were 


4.   Washb.  Real  Prop,   (jth  ed.)  158. 
6.  See    Jamison  v.  Graham,   57    111. 

94- 

6.  Bulger  v.  Woods,  3  Finn.  (Wis.) 
460;  Richardson  v.  Richardson,  72  Me. 
403;  South  worth  v.  Smith,  27  Conn. 
355;  and  see  Osborn  v.  Schenck,  83  N. 
Y.  201;  Volentine  v.  Johnson,  i  Hill 
(S.  Car.)  Ch.  49. 

Where  the  possession  of  land  has  de- 
scended to  the  possessor's  heirs  as  ten- 
ants in  common,  one  of  them,  who  is 
also  executor  of  the  will,  cannot  hold 
the  land  against  his  cotenants,  although 
he  has  bought  it  from  a  third  person 
claiming  to  hold  a  perfect  title.  Keller 
V.  Auble,  58  Pa.  St.  410. 

A  purchase  made  by  two  jointly 
from  a  father  having  no  title,  it  being 
in  his  minor  children,  on  the  purchase 
being  confirmed  by  the  children  to  one 
of  the  purchasers,  the  other  will  be  en- 
titled to  one  half  of  the  land  and  one 
half  of  the  rents  and  profits.  Owings  v. 
McClain,  i    A.  K.   Marsh.  (Ky.)  230. 

Where  a  lot  with  a  dwelling  house 
thereon  is  owned  by  two  persons  as 
tenants  in'  common  and  one  dies  in 
possession     of   the    whole,    leaving    a 


being  mined  at  the  time  of  his  death  for     widow  residing  therein,  she  will  not  be 


her  lifetime  or  until  the  mineral  is  ex- 
hausted, after  which  time  she  should 
have  the  use  of  one  third  of  her  hus- 
band's interest  in  the  land  itself,  and 
this  right  begins  at  the  husband's  death. 
Clift  V.  Clift  (Tenn.)  9  S.  W.  Rep. 
360. 


entitled,  under  Missouri  Dower  act  of 
1845,  as  against  the  surviving  tenant  in 
common  to  remain  in  possession  of  the 
whole  lot  until  dower  is  assigned  her. 
Collins  V.  Warren,  29  Mo.  236. 

7.  Erwin  v.  Olmsted,  7  Cow.  (N.  Y.) 
229;  Gower  v.  Ouinlan,  40  Mich.  572; 
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thus  in  possession  the  tenant  may,  as  a  general  rule,  manage  the 
common  property  in  any  way  he  pleases,  provided  he  does  not 
injure  his  cotenants.*  But  one  who  is  debarred  by  his  cotenants 
from  enjoying  the  common  property  has  a  right  to  take  peaceable 
possession  thereof,  even  though   such  possession  is  acquired  by 


Warren  v.  Henshaw,  2  Aik.  (Vt.)   141. 

When  personal  property  is  owned  by 
several  persons  in  common,  one  of 
them  in  the  actual  possession  has  a 
right  to  maintain  that  possession 
against  the  others.  In  an  ordinary 
case  the  only  remedy  of  an  owner  out 
of  possession  is  to  take  possession  when 
a  fit  opportunity  presents  itself.  South- 
worth  V.  Smith,  27  Conn.  355. 

One  joint  tenant  cannot  recover  the 
exclusive  possession  of  the  premises 
against  his  cotenant.  Jamison  -v.  Gra- 
ham, 57  111.  94. 

One  tenant  in  common  cannot  seize 
to  his  own  use  ores  mined  by  a  lessee 
of  his  cotenant.  Blewett  v.  Coleman, 
40  Pa.  St.  45. 

It  is  trespass  for  a  tenant  in  common 
to  eject  a  person  who  is  on  the  premises 
by  the  permission  of  the  cotenant.  Mc- 
Garrell  v.  Murphy,  i  Hilt.  (N.  Y.)  132. 

But  a  tenant  in  common,  at  the  re- 
quest of  his  adult  cotenants  and  with 
the  acquiescence  of  the  mother  of 
minor  cotenants  who  had  no  legal 
guardian,  made  necessary  and  valuable 
repairs  on  a  mill.  Held,  that  he  was 
not,  therefore,  entitled  to  possession  of 
the  mill  until  he  should  be  reimbursed 
for  his  expenditures.  Young  v.  Gam- 
mel,  4  Greene  (Iowa)  207. 

The  objection  that  a  tenant  in  com- 
mon of  lands  cannot  recover  possession 
without  showing  an  actual  ouster,  can 
only  be  taken  by  the  cotenant  or  by 
one  claiming  under  hira.  Arnot  v. 
Beadle,  Hill  &  D.  Supp.  (N.  Y.)  181. 

1.  Peabody  v.  Minot,  24  Pick.  (Mass.) 

329- 

One  of  two  joint  lessors  has  the  right, 
as  against  the  lessee;  to  collect  the  entire 
rent  and  receipt  therefor,  and  also  to 
apply  the  same  to  the  payment  of  the 
joint  mortgage  of  such  lessors  on  the 
leased  property;  but  he  ha's  no  right 
without  authority  to  apply  rent  so  col- 
lected to  the  payment  of  an  indebted- 
ness of  his  joint  lessor  to  the  lessee,  a 
company  in  which  both  are  stock- 
holders; and  such  application  having 
been  made  by  a  charge  on  the  books  of 
the  company  and  the  entire  rent  re- 
ceipted for,  he  must  account  for  the 
same   as   actually   received.     Miner  v. 


Lorman  (Mich.),  38  N.  W.  Rep.  18. 
Insurance  of  One's  Interest. — A  joint 
owner  of  property  in  common  raay 
separately  insure  his  interest  against 
fire,  and  in  case  of  loss,  recover  and  re- 
tain the  insurance.  The  rule  against 
taking  title  or  advantage  to  the  preju- 
dice of  one's  cotenants  does  not  apply. 
Harvey  v.  Cherry,  76  N.  Y.  436. 

A  tenant  out  of  possession  has  no  in- 
terest in  the  proceeds  of  a  policy  of  fire 
insurance  taken,  out  by  the  tenant  in 
possession  to  cover  improvements  made 
by  him,  although  the  fire  which  ensued 
destroyed  improvements  on  the  prop- 
erty at  the  time  the  insuring  tenant 
went  in.  This  is  especially  so  where 
the  insurance  money,  when  received, 
was  used  in  restoring  the  improvements.^ 
Anneby  v.  DeSaussure  (S.  Car.),  2  S> 
E.  490. 

Flowing  Land. — One  tenant  in  com- 
mon has  no  right,  by  means  of  a  dam 
erected  on  other  lands  of  which  he  is 
solely  seized  to  flow  land  owned  in  com- 
mon without  consent  of  his  cotenants; 
nor  can  he,  by  grant  of  land  of  which, 
he  is  solely  seized,  convey  such  right  of 
flowage  to  his  grantee.  Hutchinson  v. 
Chase,  39  Me.  508;  Great  Falls  Co.  v.. 
Worcester,  15  N.  H.  412. 

Improving  Property. — A  tenant  in- 
common  of  a  well  has  a  right  to  send 
his  servant  down  into  it  for  the  purpose 
of  cleaning  it  out,  if  he  has  reason  to  be- 
lieve that  the  bottom  is  filthy.  Newton 
V.  Newton,  17  Pick.  (Mass.)  201. 

Where  one  of  two  tenants  in  com- 
mon of  a  ledge  of  rocks  which  bounds 
a  water  flume,  carrying  water  in  which 
both  are  interested,  improves  the  flume 
and  enlarges  it  on  the  ledge  at  his  own 
expense,  thereby  putting  the  ledge  to 
its  only  beneficial  use,  he  is  not  liable 
to  the  other  for  trespass.  Johnson  v. 
Conant  (N.  H.),  7  Atl.  Rep.  n6.   . 

Acquiring  Kiglit  of  Way.— A  cotenant 
acquires  no  prescriptive  right  by  use  of 
a  private  way  over  the  property,  so 
long  as  all  the  tenants  had  an  undis- 
puted use  of  the  premises.  And  where 
ihey  all  unite  in  conveying  the  fee 
without  reserving  the  way,  he  cannot 
tack  such  use  pending  his  joint  owner- 
ship to  his  use  since  the  sale   to  com- 
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:ealth,  but  without  tumult,  breach  of  peace,  or  force, ^  and  where 
ne  cotenant  excludes  another  under  a  claim  of  exclusive  right, 
le  cotenant  excluded  is  entitled  to  hxs pro  rata  share  of  the  rents 
nd  profits  received  by  the  other.^ 

A  joint  tenant  or  tenant  in  common  is,  however,  entitled  to 
le  possession  of  the  entire  premises  as  against  all  persons  other 
lan  his  cotenants,  and  can  maintain  suit  for  its  recovery,^  but  if 

stranger  claim  under  one  of  the  tenants,  a  cotenant  can  re- 
Dver  only  his  undivided  interest.* 

In  some  of  the  States  a  homestead  right  may  attach  to  an 
state  in  cotenancy,^  while  in  others  it  is  thought  that  such  a 


lete  his  prescriptive  right.  Boyd  v. 
[and,  65  Ga.  468. 

A  unity  of  possession  or  right  that 
ctinguishes  a  prescriptive  right  must 
t  such  that  the  party  should  have  an 
state  in  the  land  a  qua  and  in  the  land 
I  qua,  equal  in  duration,  quality  and 
!1  other  circumstances  of  right.  Thus 
title  to  one  undivided  third  part  of  a 
it  as  tenant  in  common  does  not  au- 
lorize  the  holder  thereof  to  set  apart 
ly  portion  of  the  lot  for  a  private  way 
ir  himself  as  if  he  were  sole  owner, 
eed  t'.  West,  82  Mass.  (16  Gray)  283. 
A  chattel  cannot,  as  a  general  rule,  be 
iplevied  by  one  part  owner  from  an- 
:her  part  owner.  But  if  it  is  attached 
i  the  property  of  one  of  them  it  may 
5  delivered  to  the  owner  by  the  officer, 
"ter  an  appraisal  had  and  bond  given,  as 
rescribed  by  Maine  Rev.  Stat.,  ch. 
[4,  §§  65,  66.  And  after  such  delivery 
1  him  he  may  replevy'  it  even  from  his 
>tenant  if  it  is  taken  or  detained  by 
im.  Hardy  v.  Sprowle,  32  Me.  322. 
Removal  of  Timter. — Pennsylvania 
-X  of  March  29th,  1824,  provided  treble 
^mages  for  the  cutting  and  conversion 
F  "timber  trees  growing  on  the  lands 
F  another,"  and  Pennsylvania  act  of 
[ay  4th,  1869,  provided  that  if  a  tenant 
1  common  cut  or  removed  any  timber 
ithout  the  written  consent  of  his  co- 
inant  the  injured  person  should  have 
?ery  remedj'  that  he  would  have 
jainst  an  entire  stranger.  Held,  that 
le  penalty  under  the  first  act  was  not 
ctended  by  the  second  to  an  action  by 
cotenant.  Wheeler  v.  Carpenter, 
)7  Pa.  St.  271. 

If  a  minor  occupying  land  in  com- 
lon  with  his  mother  and  sister,  without 
leir  knowledge  or  consent,  permits  a 
lird  person  to  remove  wood  the  mother 
id  sister  may  maintain  trespass  against 
ich  third  person.  Richey  v.  Brown, 
S  Mich.  435. 


Married  Women. — Code  Mississipfi, 
1880,  §  1 167,  removing  the  common  law 
disabilities  of  women  does  not  affect  the 
limitation  to  their  power  over  estates 
held  in  joint  tenancy.  Gresham  v. 
King  (Miss.'),  4  So.  Rep.  120. 

1.  Wood  V.  Phillips,  43  N.  Y.  152; 
Southworth  v.  Smith,  27  Conn.  355. 

2.  Richardson  v.  Richardson,  72  Me. 
403;  Osborn  v.  Osborn,  62  Tex.  495. 

Where  an  adventure  in  the  purchase 
of  real  estate  is  joint,  each  is  entitled  to 
participate  equally  in  profit  or  loss,  irre- 
spective of  equality  of  payment;  but 
equity  will  hold  the  common  property 
bound  for  an  excess  in  the  sum  paid  by 
one  over  that  paid  by  another.  Rankin 
V.  Black,  I  Head  (Tenn.)  650. 

The  Alabama  act  of  February  9th, 
which  is  now  partially  embraced  in  §§ 
3474  and  3475  of  the  Code,  did  not  to- 
tally abrogate  or  abolish  the  relation  of 
tenants  in  common  in  the  cases  coming 
within  the  purview  of  the  act,  but  only 
modified  it  so  as  to  give  to  each  tenant  in 
common  a  lien  on  the  share  of  the  other 
in  crops  jointly  raised,  with  the  remedy 
of  enforcing  it  by  attachment  (Brick- 
ell,  C.  J.,  dissenting).  Collier  v.  Faulk, 
69  Ala.  58;  and  see  Holcombe  v.  State, 
69  Ala.  218;  McCall  v.  State,  59  Ala. 
227. 

3.  Touchard  v.  Crow,  20  Cal.  150; 
Knox  V.  Marshall,  19  Cal.  617;  Hart  v. 
Robertson,  21  Cal.  346. 

4.  Carpenter  v.  Small,  35  Cal.  346. 

5.  Snedecor  v.  Freeman,  71  Ala.  140: 
McGuire  v.  Van  Pelt,  55  Ala.  344 
Greenwood  v.  Maddox,  27  Ark.  648 
Ward  V.  Mayfield,  41  Ark.  94;  Thorn 
V.  Thorn,  14  Iowa  49;  Hewitt  v.  Ran- 
kin, 41  Iowa  35;  Tarrant  v.  Swain,  15 
Kan.  146;  Sherrid  v.  Southwick,  43 
Mich.  515;  Lozo  V.  Sutherland,  38 
Mich.  168;  Kaser  v.  Haas,  27  Minn. 
406;  McGrath  v.  Sinclair,  55  Miss.  8g; 
Horn  V.  Tufts,  39  N.  H.  478;  Jenkins  v. 
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right  can  exist  only  where  the  property  is  susceptible  of  several 
and  exclusive  enjoyment.^ 

Tenants  in  common,  being  severally  seised  of  distinct  freeholds, 
neither  can  bind  the  estate  or  person  of  the  other.^ 

2.  Disposition  of  the  Common  Property — {a)  Conveyance  of  the 
Whole. — Joint  tenants  or  tenants  in  common  may,  of  course,  join 
in  a  conveyance  of  the  common  property,^  but  one  cotenant  not 
being  permitted  to  do  any  act  which  will  prejudice  the  rights  of 
another,  a  sale  made  by  one  will  not  divest  another  of  his  interest 
in  the  common  property,*  unless  he  has  been   duly  authorized  to 


Volz,  54  Tex.  636;  Brown  v.  Mc- 
Lennan, 60  Tex.  43;  Clements  v.  Lacy, 
51  Tex.  150;  Danforth  v.  Beattie,  43  Vt. 
138;  McClary  v.  Bixby,  36  Vt.  254. 

1.- First  Nat'l  Bank  v.  De  LaGuerra, 
6i  Cal.  109;  Bishop  v.  Hubbard,  23  Cal. 
514;  Elias  V.  Verdugo,  27  Cal.  418; 
Wolf  V,  Fleischacker,  5  Cal.  244;  s.  i;., 
63  Am.  Dec.  121;  Borron  v.  Sollibellos, 
28  La.  Ann.  355;  Bemis  v.  Driscoll,  loi 
Mass.  418,  Bates  v.  Bates,  97  Mass. 
392;  Silloway  v.  Brown,  12  Allen 
(Mass.)  30;  Terry  v.  Berry,  13  Nev. 
514;  Avans  v.  Everett,  3  Lea  (Tenn.) 
76;  West  V.  Ward,  26  Wjs.  579. 

2.  St.  Paul's  Church  v.  Ford,  34 
Barb.  (N.  Y.)   16. 

One  part  owner  of  a  steamboat  has 
not  the  power  to  charge  another  part 
owner  by  contracting  debts  in  his  name. 
Brooks  V.  Harris,  12  Ala.  555. 

3  Massie/zj.  Long,  2  Ohio  287;  Doe 
V,  Fleming,  2  Ohio  301. 

4.  People  V.  Marshall,  8  Cal.  51; 
Carlyle  v.  Patterson,  3  Bibb  (Ky.)  93; 
Sneed  ,w.  Warning,  2  B.  Mon.  (Ky.) 
522;  White  V.  Brooks,  43  N.  H.  402; 
Bigelow  V.  Topliif,  25  Vt.  273. 

Conveyance  by  Deed. — Where  a  will 
gave  a  certain  fund  "for  the  benefit  of 
J  and  her  children,"  and  the  same  -was 
invested  in  land  which  was  conveyed  to 
"J  and  her  children,"  held,  that  J 
could  convey  nothing  moi-e  than  her 
undivided  share.  Allen  v.  Claybrook, 
58  Mo  124. 

One  cotenant  cannot  grant  such  pos  ■ 
session  to  a  third  person  as  to  bar  or 
postpone  the  other's  right  to  maintain 
a  bill  to  assign  dower  and  set  off  a 
homestead  to  such  grantee.  Stookey 
V.  Carter,  92  111.  129. 

Where  A  and  B,  having  an  interest 
in  common  with  three  others,  executed 
a  deed  of  lands  in  their  own  names, 
professing  in  said  deed  to  act  as  well 
for  themselves  as  their  cotenants, 
acknowledging  the  payment  of  the  pur- 
chase money,  transferring  the  title  and 


warranting  it  "as  attorneys  aforesaid," 
held,  that  neither  the  title  of  the  co- 
tenants  nor  that  of  A  and  B  passed  by 
the  deed.  Locke  v.  Alexander,  2 
Hawks   (N.  Car.)  155. 

Where  one  of  two  tenants  in  com- 
mon, by  will,  devised  her  interest  to  the 
other  for  life,  remainder  to  his  heirs, 
and  the  other,  remaining  in  possession 
after  her  decease,  undertook  to  convey 
the  whole  of  the  estate  to  one  of  his 
heirs  only,  held,  that  such  heir,  or  those 
claiming  under  him,  could  not,  in 
equity,  be  allowed  to  hold  adversely  to 
the  other  heirs.  Hicks  v.  Bullock  (N. 
Car.),  I  S.  E.  Rep.  629. 

Dedication  of  Common  Property. — The 
acts  of  one  tenant  in  common  cannot 
amount  to  the  dedication  of  part  of  the 
common  property  as  a  public  highway 
against  the  other  cotenant.  Scott  v. 
State,  I  Sneed  (Tenn.)  629;  St.  Louis 
V.  Laclade  Gas  Light  Co.  (Mo.),  9  S. 
W.  Rep.  581. 

An  agreement  made  between  one  of 
several  cotenants  and  the  county  com- 
missioners in  regard  to  the  location  of 
a  way  over  the  land  held  in  comrhon 
for  the  assessment  of  damages  is  not 
binding  on  the  cotenants.  Merrill  v. 
Berkshire,  11  Pick.  (Mass.)  269. 

Acts  Not  Binding  on  Cotenants. — 
Tenants  in  common  of  land  are  not 
bound  by  the  acts  of  a  cotenant  in  ac- 
cepting the  balance  of  the  purchase 
money  and  promising  a  deed  after  the 
right  thereto  had  become  forfeited. 
Pearis  v.  Covilland,  6  Cal.  617. 

A  minor  son  occupying  land  as  ten- 
ant in  common  with  his  mother  and 
sister,  has  no  right  in  himself  without 
their  authority,  to  give,  sell  or  otherwise 
transfer  the  tiinber  on  the  land  to  a 
stranger,  or  assent  to  his  entry  on  the 
land  to  remove  it,  and  for  such  entry 
the  tenants  in  common  can  maintain 
trespass.  Richey  et  al.  v.  Brown,  58 
Mich.  435. 

Employment  of  Agent. — One  of  sev- 
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ke  such  sale,*  or  unless  the  sale  was  duly  ratified  by  the  other 
ants.  But  such  a  sale  is  not,  as  a  general  rule,  void ;  the  pur- 
iser's  title  attaching  to  such  interest,  and  only  such,  as  the  ten- 
:  of  whom  he  purchased  was  possessed.'* 

n  cases  of  a  common  ownership  of  personal  property,  where 
:  seller  is  in  possession,  a  different  rule  perhaps  applies,^  but  a 
5  by  one  joint  owner  to  himself  is  open  to  suspicion  of  fraud.* 


heirs  has  no  authority  to  employ 
igent  to  locate  a  land  certificate  be- 
;ing  to  all  the  heirs,  and  to  bind  the 
•s  to  give  him  a  certain  portion  of 
land.  Keen  v.  Casey,  22  Tex.  412. 
epresentations. — The  representation 
ne  tenant  in  common  as  to  the  extent 
he  subject  of  a  joint  conveyance  by 
1   and    his   cotenants,   cannot   estop 

cotenants  from  claiming  according 
heir  rights;   nor  can  the  representa- 
i  estop  him,   unless   acted   upon  by 
purchaser.     The    Dexter    Co.    v. 
iter,  6  R.  I.  353. 
.  Sewell  V.  Holland,  61  Ga.  608. 
'he  acts  of  one  tenant  in  common  in 
iting   land  under  a    deed,    will   not 
ct  his    cotenants,'  unless  it   appears 
t   they  sanctioned  his  acts.    Jackson 
vioore,  6  Cow.  (N.  Y.)  706. 
Jut  where  lands  were  devised  to  five 
[dren,  three    sons   to   have   an  abso- 
;   estate,    and   two  daughters    a  life 
;rest,  and    a   power  of  sale  as  to  all 

lands  was   given   to  the   executors, 

0  were  the  widow  and  the  three 
s,  and  the  widow  and  two  sons 
led  in  an  absolute  conveyance,  with 
ividual  covenants  of  warranty,  the 
ighters  cannot  sue  for  possession, 
ere  defendants  do  not  claim  the 
ole  title  under  their  deed,  and  deny 
ter,  and  there  is  no  proof  of  defend- 
s'  possession  outside  the  pleadings, 
ce  it  becomes  a  case  of  tenancy  in 
nmon,  and  under  Code,  New  York, 
515,  one  tenant  cannot  recover  pos- 
iion  without  proof  of  ouster  by  the 
er.  Earnshaw  v.  Myers,  i  N.  Y. 
301. 

latiflcation  of  Sale. — Where  a  tenant 
lommon  of  an  equitable  title  author- 
i  his  cotenant,  by  parol,  to  sell  his  in- 
;st  in  the  land,  and'  the  cotenant 
kes  the  sale,  and  the  former  ratifies  it, 

1  the  purchaser  receives  the  legal 
e  from  the  vendor,  enters  into  pos- 
sion,  and  continues  for  ten  years, 
king  improvements  on  the  land,  the 
ant  in  common  cannot  disaffirm  the 
;.  Workman  v.  Guthrie,  29  Pa.  St.  495. 
ieeds  executed  by  tenants  in  com- 
n,  and  placed  in  the  hands  of  a  third 


person  for  delivery,  ratify  a  previous 
contract  made  by  one  of  them,  on  the 
terms  and  to  the  parties  named  in  the 
deed,  and  are  not  a  mere  offer  of  sale 
which  may  be  revoked  before  accept- 
ance. Johnston  v.  Jones  (Ala.),  So. 
Rep.  748. 

2.  Sewell  V.  Holland,  61  Ga.  608. 
One  who  assumes  to  purchase   from 

one  of  two  tenants  in  common  the  en- 
tire interest  of  both,  the  other,  not 
sanctioning  the  sale,  acquires  only  the 
interest  of  the  one  from  whom  he  pur- 
purchased,  and  becomes  himself  a  tenant 
in  common  with  the  other,  to  whom  he 
is  liable,  if  he  converts  the  whole  to  his 
exclusive  use.  Sims  v.  Dame  (Ind.), 
15  N.  E.  Rep.  217. 

C  conveyed  land  to  S  and  B  as  joint 
tenants,  and  took  a  mortgage  upon  it 
from  S,  without  notice  that  it  was  the 
property  of  the  firm  of  S  and  B,  which 
in  fact  it  was.  Held,  that  the  mortgage 
bound  an  undivided  half  of  the  land. 
Vandike's  Appeal,  57  Pa.  St.  g. 

Where  two  owne'd  a  tract  of  land  in 
undivided  moieties,  and  a  conveyance 
of  an  undivided  two  thirds  of  the  tract 
was  made  by  one  in  his  own  name  and 
as  the  attorney  in  fact  for  his  coten- 
ant, held,  that  as  the  authority  to  act 
as  attorney  in  fact  did  not  exist,  the 
deed  would  be  regarded  only  as  the 
sole  deed  of,  and  as  passing  the  undi- 
vided half  interest  held  by,  the  party 
executing  the  conveyance.  Hager  v. 
Spect,  52  Cal.  579. 

3.  See  Ben).  Sales  (4th  Am.  ed.), 
419. 

A  and  B  agreed  that  one  should  fur- 
nish materials,  the  other  labor;  that  A 
should  fix  the  price  of  the  product,  and 
that  either„might  sell  it.  Held,  that  the 
death  of  B  did  not  prevent  A  from 
selling  and  giving  a  good  title.  Jack- 
son V.  Paxson,  25  Ga.  35. 

If  one  of  two  tenants  in  common  of 
chattel  sells  them,  and  the  other  ap- 
proves and  adopts  the  sale  when  noti- 
fied of  it  by  the  purchaser,  he  ratifies 
it.     Musser  v.  Hill,  17  Mo.  App.  169. 

4.  Smith  V.  Robinson,  16  N.  Y.  Sup. 
Ct.  Rep.  418. 


1091 


Eights  and  Powers.  JOINT  TENANTS.  Disposition,  etc. 

(i^)  Conveyance  of  Undivided  Share. — One  of  several  joint  ten- 
ants or  tenants  in  common  may  convey  his  undivided  interest  in 
the  common  property  either  to  a  cotenant  or  to  a  stranger  and 
either  in  the  whole  property  or  a  distinct  and  separate  parcel,^ 
and  this  even  though  he  is  not  actually  in  possession,  the  property 
being  in  possession  of  a  cotenant ;  as  in  law,  the  possession  of 
one  being  the  possession  of  all,  the  statutory  rule  making  void 
conveyances  by  persons  against  whom  adverse  possession  is  held 
does  not  apply .^ 

A  tenant  in  common  cannot,  however,  by  a  reservation  in  a 
deed  conveying  his  undivided  interest,  create  an  easement  or 
servitude  on  the  common  property  as  against  his  cotenants.^ 

In  conveying  his  interest  to  a  stranger,  a  joint  tenant  or  ten- 
ant in  common  must  do  so  by  deed  of  grant  with  words  of  in- 
heritance, if  it  is  intended  to  pass  an  estate  in  fee ;  whereas,  in 
conveying  to  his  cotenant,  a  release  by  a  joint  tenant  is  not  only 
sufiScient,  but  proper,  though  such  conveyance  by  a  tenant  in 
common  should  be  by  deed,*  but  there  can  be  no  valid  parol  sale 
of  land  amongst  tenants  in  common  in  possession.^ 

A  conveyance  by  devise  by  one  joint  tenant  of  his  share  in- 
those  States  in  which  survivorship  has  not  been  abolished  will 
be  inoperative,  the  right  of  survivorship  taking  precedence.® 

{c)  Conveyance  by  One  of  Specific  Part. — The  general  rule  is 
that  a  conveyance  by  one  joint  tenant  or  tenant  in  common  of  a 

1.  See  Rector  v.  Waugh,  17  Mo.  13;  an  inchoate  title  to  the   lot  afterwards 

Shepardson  w.  Rowland,    28  Wis.  108;  acquired  by  partition;    he  takes  subject 

Elliot  V.  Frakes,  90  Ind.  389.  to  equities  existing  at  the  time  between 

Although  one  tenant  in  common  can-  the   heirs  whose  interest    he  has  pur- 

not  convey  by  metes  and  bounds   a  dis-  chased    and    third   parties.      Flynn   v. 

tinct  portion  of  the  whole  tract  held  in  Herye,  4  Mo.  App.  360.  ' 

common  with  others,  so  as  to  prejudice         2.  Elliot  v.  Frakes,  90  Ind.  389. 
his    cotenants  or  assignees;   yet  where         3.  Pfeiffer  t;.  University  of  California 

several  persons  are  tenants  in  common  (Cal.),  15  Pac.  Rep.  622. 
of  separate  or  distinct   parcels  of  land.         In    a  conveyance   by  one   tenant   in 

one  of  them  may  convey  all  his   undi-  common  of  his  estate   in   the  land  held 

vided  interest  in  the  whole  of,  any  one  in  common,  a  reservation  of  his    inter- 

of  the  distinct  parcels,  and  his  deed  will  ests  in  the  mines  in  and  upon  the  land 

be  valid   and    effectual    against   his  co-  granted  is  void.    Adams  v.  Briggs  Iron 

tenants.     Priram  v.  Walker,  38  Mo.  94.  Co.,  7  Cush.  (Mass.)  361. 

Where  a  cotenant  convej'ed   his  un-         A  and  B  were  tenants  in  common  of 

divided  interest  to  secure  his  note,  he  to  a  piece  of  land;  A   conveyed  his  inter- 

remam  in  possession  until  the  note  was  est  to   a  stranger,  reserving  to   himself 

overdue    and  unpaid,  when  he  was  to  the  right  to  pass   and   repass   over  the 

surrender   possession   to  his  grantee  to  land  to  a  wood  house  standing  upon  an 

dispose  of  the  property   in   satisfaction  adjoining    lot   owned   by    him.     Held, 

of  the  note,  and  upon  the  note's  becom-  that  aside   from  the  question   whether 

ing  due  he   conveyed  to   his  cotenant,  such  a  use  of  the  land  would  be  proper, 

who  refused  possession  to  said  grantee,  the  reservation  was  void,  as  an  attempt 

Held,  that  the  grantee  was  entitled  to  to  create  a   several  limited   interest  in 

immediate  possession  upon  the  expira-  the  land  held  in  common.     Marshall  v. 

tion  of  the  limitation.  Walker -w.  Teale,  Trumbull,  28  Conn.  183. 
7  Sawyer  (U.  S.)  39.  4.  Washb.  Real  Prop.  (5th  ed.)  412. 

One  purchasing  the   interest  of  co-        6.  Spencer's  Appeal,  80  Pa.  St.  317.. 
parceners  before   partition   takes  only        6.  Wash.  Real  P^pp.  (5th  ed.)  412. 
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ecific  part  of  the  property  by  metes  and  bounds  to  a  stranger 
n  have  no  legal  effect  or  operation  to  the  prejudice  of  a  co- 
nant,^  but  such  a  conveyance  is  valid  as  between  the  parties  to 
although  it  will  not  bind  the  cotenants  not  joining  in  it  to 
lose  interests  it  is  prejudicial,*  and  it  will  be  sufificient  to  pass 
.  the  title  of  the  person  making  such  conveyance  to  the  com- 
on  property  within  the  boundaries,  described  in  the  deed,*  the 


L.  Bartlet  v.  Harlow,  12  Mass.  348; 
irnum  v.  Abbott,  12  Mass.  474; 
rter  v.  Hill,  9  Mass.  34;  Perkins  v. 
:ts,  II  Mass.  125;  Baldwin  v.  Whit- 
;,  13  Mass.  57;  Rising  v.  Stannard, 
Mass.  282;  Griswold  v.  Joiinson,  5 
inn.  363;  Duncan  v.  Sylvester,  24 
t.  482;  Blossom  V.  Brightman,  21 
;k.  (Mass.)  285;  Peabody  v.  Minot, 
Pick.  (Mass.)  329;  Jeffers  -v.  Rad- 
fif,  10  N.  H.  242;  Jewett  v.  Stockton, 
I'erg.  (Tenn.)  492;  Wiiitton  v.  Whit- 
1;  38  N.  H.  127;  Ballow  V.  Hale,  47 
H.  347;  Holcomb  v.  Coryell,  11  N. 
iq.  (3  Stockt.)  548;  Boston  etc.  Co.  v. 
indit,  19  N.  J.  Eq.  394;  Gates  v.  Sal- 
>n,  35  Cal.  576;  McKej-  v.  Welcii,  22 
X.  390;  Dorn  v.  Dunham,  24  Tex. 
5;  Good  -v.  Coombs,  28  Tex.  34;  Hart- 
d  etc.  Co.  V.  Miller,  41  Conn.  112; 
irsh  V.  Holly,  42  Conn.  453. 
3ne  joint  tenant  cannot  convey  a. 
rt  of  the  land  held  in  joint  tenancy  by 
:tes  and  bounds  to  a  stranger;  nor  can 
e  entering  under  such  a  conveyance 
disseisor  of  the  other  joint  tenants, 
rter  v.  Hill,  9  Mass.  34. 
Dne  tenant  in  common,  owning  an 
divided  interest  in  real  estate,  can- 
t  convey  to  a  stranger  a  certain  por- 
n  of  the  tract  in  common,  and  put 
!  purchaser  in  possession  of  the  por- 
n  conveyed.  Mattox  v.  Hightshire, 
Ind.  91;;  Shepardson  v.  Rowland,  28 
is.  108. 

The  purchaser  from  a  tenant  in  com- 
in  of  his  share,  defined  by  metes  and 
iinds,  cannot  require  cotenants, 
lose  title  was  acquired  after  such 
rchase,  to  take  their  share  in  the  re- 
iinder  of  the  land.  Dennison  v. 
ster,  9  Ohio  126. 

\n  undivided  interest  in  a  specific 
rt  of  a  single  tract  of  land,  held  by 
;enants  as  an  integer,  cannot  be 
mted  by  the  mere  deed  of  one  co- 
lant  so  as  to  entitle  the  grantee  to 
rtition  of  that  specific  part  against 
;  other  cotenant.  Markoe  v.  Wake- 
in,  107  111.  251. 

Jo  Presumption  of  Separation. — 
here   one   tenant  in  common  sold  a 


portion  of  the  common  land,  of  which 
he  had  never  been  in  possession,  and 
over  which  he  had  exercised  no  act  of 
ownership  prior  to  the  sale,  the  court 
refused,  in  the  absence  of  evidence  of 
a  partition,  to  presume  that  the  land 
sold  had  been  allotted  to  him  as  his 
share.  Holt.  v.  Robertson,  i  McMull. 
(S.Car.)  Ch.  475, 

Purchaser  Not  a  Tenant  in  Common. — 
The  conveyance  by  a  tenant  in  com- 
mon of  a  portion  of  the  common  estate 
by  metes  and  bounds  cannot  operate, 
contrary  to  the  expressed  declarations 
and  intentions, of  the  parties,  to  convey 
an  estate  in  common,  instead  of  an  es- 
tate in  severalty;  and  a  creditor  of  the 
grantee,  who  levies  his  execution  upon 
anundivided  share  of  the  whole  com- 
mon estate,  acquires  no  title  as  tenant 
in  common  by  virtue  of  such  levy. 
Soutter  V.  Porter,  27  Me.  405. 

2,  Crocker  v.  Tiffany,  g  R.  I.  505. 
The  deed  of  one   tenant  in  common 

to  a  specific  portipn  of  the  common 
property'  is  not  void,  and  the  grantee 
thereunder  is,  upon  partition,  entitled  to 
the  portion  conveyed,  if  the  interests  of 
the  other  cotenants  are  not  thereby 
prejudiced.  Camron  v.  Thurmond,  56 
Tex.  22. 

Although  a  tenant  in  common  can- 
not impair  or  vary  the  rights  of  his  co- 
tenants,  yet  if  he  convey  a  specific  por- 
tion of  the  land  held  in  common,  or 
make  a  contract  in  regard  to  it,  and  on 
subsequent  partition  such  portion  falls 
to  him  in  severalty,  he  will  be  bound 
bv  his  act.  Cox  v.  McMullin,  14  Gratt. 
(Va.)  82. 

In  Maryland,  a  tenant  in  common 
may  dispose  of  his  interest  in  any  par- 
ticular separate  portion  of  real  estate 
which  has  descended  to  him  in  com- 
mon under  the  act  to  direct  descents. 
Reinicker  -v.  Smith,  2  Har.  &  J.  (Md.) 
421. 

3.  Crook  V.  Vandevoort,  13  Neb.  505. 
A  conveyance  by  one  cotenant  give 

the  grantee  no  greater  rights  than  those 
held  by  the  grantor  Markoe  v.  Wake- 
man,  107  111.  251. 
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grantee  taking  subject  to  the  contingency  of  loss  of  the  premises; 
if,  on  partition,  the  parcel  in  question  should  not  be  allotted  to- 
his  grantor.* 

It  is  held  in  Missouri,  however,  that  such  a  conveyance  is  valid 
even  as  to  the  cotenants  not  joining.* 

Such  conveyance  by  one  tenant  of  a  portion  of  the  common- 
property  by  metes  and  bounds  is,  however,  valid  if  co-operated  in 
or  confirmed  by  the  other  cotenants,*  and  such  co-operation  or' 
confirmation  may  be  inferred  from  any  act  which  shows  an-  ac- 
quiescence in  the  title  of  the  purchaser.*  So  where  the  property 
consists  of  several  distinct  freeholds,  a  tenant  in  common  may 
convey  his  undivided  interest  in  one  or  more  of  them  and  it  may 
be  sold  on  execution,  without  reference  to  any  of  the  other 
parcels.* 

The  above  general  rule  has  no  application  to  a  common  right 
to  the  use  of  water,^  nor  to  a  proceeding  in  rem  for  the  acquisi- 
tion of  property  for  public  use.' 

{d)  Leasing  Common  Property. — The  same  rule  applies  to  the 
leasing  of  premises  owned  in  common,  and  one  tenant  in  common 
not  being  empowered  by  his  cotenant  cannot  execute  a  lease  that 
will  bind  them,*  but  a  party  who  is  in  possession  of  an  estate  by 
the  consent  of  the  joint  owners  is  liable  to  the  survivors  of  them 
for  rent,  although  he  entered  under  a  lease  signed  by  only  one  of 


1.  Stark  V.  Barrett,  15  Cal.  361. 

2.  Barnhart  v.  Campbdl,  50  Mo.  597. 

3.  Hartford  etc.  Co.  v.  Miller,  41 
Conn.  112. 

If  all  the  tenants  in  common  of  a 
tract  of  land  give  conveyances  at  differ- 
ent times,  by  metes  and  bounds,  to  the 
same  person,  of  the  same  part  of  the 
land,  the  conveyances  taken  together 
pass  the  title.  And  the  same  principle 
■where  the  several  interests  of  tenants  in 
common  in  a  part  of  the  land  held  in 
common  are  taken,  at  different  times, 
by  compulsory  proceedings,  for  public 
use.  Stevens  v.  Norfolk,  46  Conn. 
227. 

The  conveyance,  by  a  tenant  in  com- 
mon, of  .his  interest  by  metes  and 
bounds,  is  good  -with  the  assent  of  the 
other  cotenants.  Goodwin  v.  Keney, 
49  Conn.  563. 

4.  Doubtless  such  an  assent  v^ould  be 
inferred  from  a  silence  of  thirty  years, 
during  -which  the  interests  of  the  origi- 
nal cotenants  had  been  conveyed. 
Certainly  in  case  of  a  mortgage  by  a 
cotenant,  one  acquiring  his  title  from 
the  mortgagor  could  not  deny  the  valid- 
ity thereof.  Goodwin  v.  Keney,  49 
Conn.-  563. 

5.  Butler  v.  Roys,  25  Mich.  53. 
Where   a  property   consists  of  sepa- 


rate city  lots  -which  have  been  platted, 
each  lot  is  presumed  in  the  absence  of 
anj'  showing  to  the  contrary,  to  be  a 
separate  holding.  Butler  v.  Roys,  25 
Mich.  53. 

6.  Adams  v.  Manning,  51  Conn.  5. 

7.  Where  a  town  took  proceedings  to 
condemn  land  for  a  burying  ground, 
but,  through  mistake,  against  only  one 
of  two  tenants  in  common,  held,  that 
the  principle  that  the  interest  of  a  ten- 
ant in  common  cannot  be  acquired  by 
metes  and  bounds  did  not  apply  to 
such  a  proceeding  in  rem,  and  that,  if 
the  town  took  possession,  supposing  it 
it  had  a  full  title,  it  was  not  liable  for 
trespass.  Stevens  v.  Battell,  49  Conn. 
156. 

8.  Mussey  v.  Holt,  24  N.  H.  (4  Frost) 
248. 

A  lease  by  some  tenants  in  com- 
mon is  invalid  as  to  the  others  who  do 
not  join  therein.  Painter  -u.  Cole,  120 
Mass.  162. 

Where  a  tenant  in  common,  without 
any  authority  from  his  cotenant,  either 
written  or  verbal,  enters  into  an  agree- 
ment with  another  to  lease  the  coal 
under  their  land,  which  agreement  is. 
never  ratified  by  the  cotenant,  and  the 
party  with  whom  the  agreement  is 
made  enters  upon  the  land  and  makes 
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them,i  and  one  tenant  in  common  before  distress  and  avowry  may 
receive  the  whole  rent  and  discharge  the  lessee.*  Tenants  in  com- 
mon who  make  a  joint  lease  may  join  in  a  distress  for  rent,*  but 
they  cannot  recover  in  ejectment  on  a  joint  demise.* 

{e)  Licencing  Acts  Upon  the  Common  Property. — One  joint  ten- 
ant or  tenant  in  common  cannot  give  a'  licence  to  perform  any 
act  upon  or  about  the  common  property  which  will  be  detrimen- 
tal to  the  interests  of  his  cotenants  ;^  but  when  the  relations  of 
the  tenant  are  such  that  one  may  be  presumed  to  have  acted  up- 
on authority  conferred  by  the  other,  or  when  the  co-operation 
and  consent  of  that  other  may  be  inferred,  the  licence  will  be 
lawful  and  binding.® 

3.  Agreements  Concerning  the  Common  Property. — Tenants  in  com- 
mon may  contract  with  each  other  concerning  the  use  of  the 
property  so  held,  and  the  violation  of  such  an  agreement  gives  a 
good  cause  of  action  at  law  to  the  persons  injured,'  and  it  would 


permanent  improvements  on  it,  and  is 
afterwards  forcibly  dispossessed  bj  the 
party  with  whom  he  made  the  agree- 
ment, he  cannot  recover  in  an  action 
against  both  tenants  for  damages  for  his 
improvements. 

One  tenant  in  common  has  no  power 
to  bind  his  cotenant  by  an  agreement 
with  another  to  lease  their  land.  Mc- 
Kinley  v.  Peters   et  al.,  iii  Pa.  St.  283. 

On  the  several  demise  of  one  tenant 
in  common,  the  plaintiff  in  ejectment 
may  recover  his  terra  in  the  undivided 
share  of  that  tenant,  but  the  lessors  of 
the  plaintiflF  must  at  their  peril  take  out 
1  writ  of  possession  only  for  land  to 
which  they  have  title.  Godfrey  i>.  Cart- 
wright,  4  Dev.  (N.  Car.)  L.  487. 

1.  Codman  v.  Hall,  9   Allen   (Mass.) 

335- 

2.  Decker  v.  Livingston,   15  Johns. 

[N.  Y.)  479. 

3.  Jones  v.  Gundrim,  3  Watts  &  S. 
(Pa.)  531;  Nixon  v.  Potts,  i  Hawks 
(N.  Car.)  L.  469;  Hoyle  v.  Stowe,  2 
Dev.  (N.  Car.)  L.  31S. 

4.  Harrison  i'.  Botts,  4  Bibb  (Ky.) 
po;  Taylor  v.  Perkins,  i  A.  K.  Marsh. 
(Ky.)  253;  Innis  v.  Crawford,  4  Bibb 
(Ky.)  241. 

5.  In  trespass  by  several  tenants  in 
:ommon  of  land,  a  plea  that  the  defend- 
ants entered,  etc.,  under  the  licence  of 
the  plaintiffs  is  not  sustained  bj'  proof 
3f  a  licence  from  but  one  of  the  tenants 
in  common.  Tenants  in  common  are 
seised  of  each  and  every  part  of  the 
estate,  but  it  is  not  in  the  power  of  one 
to  convey  the  whole  of  the  estate,  or 
the  whole  of  a  distinct  portion,  or  to 
jive   a  valid  release  for  injuries  done 


thereto,  or  to  give  a  licence  to  do  any 
act  which  will  work  a  permanent  injury 
to  the  inheritance,  or  lessen  the  value 
of  the  estate.  Murray  v.  Haverty,  70 
111.  318. 

A  licence  to  mine  upon  lands  given 
by  one  tenant  in  common  will  not  bind 
the  other  tenants.  Tipping  v.  Robins, 
64  Wis.  546. 

6.  A  licence  by  one  of  two  tenants 
in  common,  who  are  also  partners  in 
the  lumber  business,  to  a  third  person, 
to  cut  timber  on  the  lands  held  in  com- 
mon, from  which  they  procure  lumber 
to  carry  on  their  business,  is  good,  and 
confers  title  to  timber  cut  by  such  per- 
sons; especially  where  the  licence  is  in 
satisfaction  of  a  demand  due  from  both 
tenants  in  common.  Baker  v.  Wheeler, 
8  Wend.  (N.  Y.)  505. 

7.  Bond  V.  Hilton,  Busb  (N.  Car.) 
L.  308. 

Joint  tenants  may  make  a  subdi- 
vision of  time  for  the  exclusive  occu- 
pancy of  the  whole  of  a  tract  of  land. 
Curtis  V.  Swearingen,  i  111.  (Breese) 
160. 

Under  an  agreement  that  tenants  in 
common  of  a  mill  should  occupy  in  sev- 
eralty, successive,  periods  of  time  pro- 
portioned to  their  respective  interests 
in  the  mill,  and  that  each  should  make 
all  repairs  necessary  during  his  term, 
not  exceeding  $3  in  amount,  and  that 
all  repairs  ujjon  the  mill  exceeding  $3 
in  amount  should  be  made  at  their  joint 
charge.  Held,  that  all  repairs  at  any 
one  time,  not  exceeding  $3  in  amount, 
were  at  the  sole  charge  of  the  tenant 
then  occupying;  and  that  when  the  re- 
pairs made  at  one  time  exceeded  $3,  the 
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seem  that  any  contracts  or  agreements  which  may  oe  made  be- 
tween strangers  will  be  valid  as  between  tenants  in  common  con- 
cerning the  common   property }  but  an  oral   agreement   between 


whole  expense,and  not  simply  the  excess, 
must  be  considered  as  made,  at  their 
joint  charge.  Kidder  v.  Rlxford,  i6  Vt. 
i6g. 

An  agreement  by  one  tenant  in  com- 
mon to  pay  the  other  for  the  use  of  the 
common  property  for  his  own  benefit  is 
valid  and  enforcible  at  law.  Davies 
t'.  Skinner,  58  Wis.  63S;  s.  c,  46  Am. 
Rep.  66:;. 

One  employed  as  an  agent  concern- 
ing lands  is  not  prevented  from  enforc- 
ing his  claim  for  compensation  under 
his  agreement  by  the  fact  that  he  was 
hirhself  an  owner  in  the  land.  Thomp- 
son V.  Salmon,  18  Cal..632. 

One  tenant  in  common,  who  has 
leased  to  his  cotenant  may  distrain  for 
the  rent.  Luther  ■?).  Arnold,  8  Rich. 
CS.  Car.)  24. 

As  to  Possession. — Where  one  tenant 
agrees  that  if  the  others  will  furnish 
supplies  for  a  manufacture,  they  shall 
have  the  exclusive  control  of  the  sale  of 
the  manufactured  article,  the  right  to 
exclusive  possession  will  follow  as  an 
incident  of  the  power  to  sell.  Corbett 
V.  Lewis,  53  Pa.  St.  322. 

As  to  Sales. — Where  tenants  in  com- 
mon agree  in  writing  to  sell  their  land 
and  divide  the  proceeds  equally,  and 
one  dies  before  the  sale,  the  proceeds 
are  considered  real  estate.  Halfenstine 
V.  Waggoner,  13  Serg.  &  R.    (Pa.)  307. 

A  contract  provides  that  one  of  sev- 
eral joint  owners  of  land  should  have  a 
commission  on  sales  which  he  "effect- 
ed," rtieans  sales  of  which  he  was  the 
procuring  cause,  since  he  could  not 
complete  a  sale  without  the  concurrence 
of  the  others.  McCreery  v.  Green,  38 
Mich.  172. 

Mere  authority  given  by  one  tenant 
in  common  to  anofher  to  sell  the  joint 
property,  does  not  divest  the  former  of 
the  right  to  its  possession,  nor  exempt 
it  from  levy  and  sale  under  execution 
against  him.  Thompson  v.  Mawhinney, 
17  Ala.  362. 

Assignment  of  Agreement. — In  an  ac- 
tion to  recover  real  estate  upon  which 
was  a  hotel,  it  appeared  that  the  prem- 
ises wer.e  sold  to  P,  who  sold  to  C  and 
W  as  tenants  in  common;  that  W 
transferred  his  interest  and  a  half 
interest  in  the  hotel  furniture  to  defend- 
ant, who  agreed  to  perform  the  original 
contract;    that   W   assigned   to   C   his 


interest  in  his  assignment  to  defendant 
and  in  the  original  contract,  but  had 
failed  to  pay  for  the  furniture  assigned 
by  W  to  him.  Held,  that  he  was  right- 
fully in  possession  under  the  original 
contract,  by  virtue  of  W's  assignment, 
and  that  he  had  never  forfeited  his 
right.  Woods  v.  Burke  (Mich.),  35  N. 
W.  Rep.  798. 

As  to  Separate  Possession. — If  there 
be  two  tenants  in  common  of  a  dwell- 
ing house,  severally  furnishing  and 
occupying  different  apartments,  one 
cotenant  has  no  right  to  disturb  the 
other's  occupation  .  by  rernoving  his 
furniture.  Keay  v.  Goodwin,  16 
Mass.   I. 

And  if  one  cotenant  lease  his  share 
in  the  common  property,  the  lessee,  on 
entry,  will  have  the  same  right  in  rela- 
tion to  the  other  cotenant  which  the 
lessor  had.  Proctor  v.  Newhall,  17 
Mass.  81. 

1.  J  and  D  were  tenants  in  common 
of  premises  held  by  them  under  a  lease 
in  fee,  subject  to  a  rent  reserved,  the 
landlord  having  a  right  of  forfeiture 
and  re-entry  for  nonpayment.  D,  by 
parol,  sold  his  interest  to  J,  who  there- 
upofi  took  possession,  claiming  to  own 
the  whole.  A  contract  was  afterwards 
made  between  the  landlord  and  J,  in 
the  ordinary  form  of  an  executory  con- 
tract for  the  sale  of  lands,  by  -which 
the  former  agreed  to  sell  and  the  latter 
to  purchase  the  premises  at  a  price 
specified,  to  be  paid  in  instalments,  and, 
upon  payment,  a  deed  to  be  executed. 
In  case  of  default  of  payment,  it  was 
provided  that  the  vendor  might  re- 
enter, and  that  the  purchaser  should 
become  a  tenant  in  sufferance.  The 
consideration  expressed  was  not  the 
value  of  the  premises,  but  was  made  up 
of  rent  in  arrear  and  the  estimated 
value  of  the  future  rent  reserved;  the 
contract  was  not  made  with  intent  to 
disturb  the  title  under  the  lease,  which 
was  not  surrendered  or  agreed  to  be 
surrendered.  Held,  that  such  contract 
did  not  affect  the  prior  relations  be- 
tween the  parties,  or  change  the  legal 
title  of  J  to  an  equitable  one;  that 
there  was  no  surrender  of  the  lease  in 
law,  as  such  a  surrender  could  only  be 
made  to  a  reversioner  or  remainder  man, 
neither  of  which  positions  was  held  by 
the  landlord;  nor  was  there  a  merger 
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lenants  in  common  of  mortgaged  land  that  the  interest  of  one 
should  be  relieved  from,  and  that  of  the  other  changed  with  the 
entire  mortgage  debt,  is  invalid.^ 

4.  Other  Rights  and  Powers. — One  tenant  in  common  of  land  has 
luthority  to  settle  with  a  trespasser  upon  the  common  property 
md  release  him  from  liability.*  And  one  tenant  can  mortgage 
lis  interest  in  the  common  real  estate  to  secure  his  individual  in- 
debtedness, unless  it  is  partnership  property.^  Likewise  one  may 
■edeem  the  common  property  sold  for  the  nonpayment  of  taxes,* 
Dr  from  a  mortgage  upon  the  whole,^  but  in  such  case  he  must 
pay  the  whole  mortgage  debt.® 


>f  the  prior  estate,  as  a  greater  could 
lot  be  merged  into  a  lesser  estate;  nor 
iid  the  doctrine  of  estoppel  apply  to 
Drevent  J  from  claiming  under  the 
ease.     Millard  w.  McMullin,  68  N.  Y. 

545- 

An  advertisement  for  the  sale  of  a 
loint  estate,  although  signed  by  all  the 
oint  tenants,  will  not  operate  to  bind 
jne  of  the  joint  tenants  upon  a  contract 
For  the  sale  of  the  land,  who  does  not 
ilso  sign  the  contract.  Hanks  r<.  En- 
loe,  33  Tex.  624. 

Where  one  of  two  joint  grantees  of 
land  consents  that  the  joint  deed  may 
be  surrendered,  and  that  the  grantor 
may  convey  the  premises  to  the  other 
party  alone,  the  party  so  assenting  must 
ibide  by  what  may  be  done  in  the  way 
af  changing  the  title,  and  can  have  no 
equitable  right  to  the  interposition  of  a 
court  of  equity  to  enable  him  to  retract, 
no  matter  whether  the  arrangement 
was  because  the  land  before  really  be- 
longed to  the  party  receiving  the  new- 
deed,  or  the  interest  of  the  other  party 
yielding  up  the  title  was  disposed  of  to 
him,  or  it  was  done  in  order  to  shield 
the  land  from  apprehended  pecuniary 
liability.    Dinwiddie  v.  Bell,  95  111.  360. 

1.  Porter  v.  Muller,  65  Cal.  513. 

2.  Hodges  V.  Healy  (Me.),  14  A.  n. 
One    tenant  in  common  of  land  has 

authority  to  release  a  trespasser  upon 
the  lands  from  his  liability,  and  the 
settlement  and  releaSe  will  be  binding 
upon  his  cotenants.  And,  as  a  settle- 
ment and  release-  of  a  trespass  neces- 
sarily operates  as  a  transfer  of  the 
property  severed  from  the  freehold  to 
the  trespasser,  they  will  have  the  same 
effect  when  made  bj'  one  tenant  in  com- 
mon, as  it  discharges  the  cause  of  ac- 
tion. Bradley  v.  Boynton,  22  Me.  287. 
But  in  New  Hampshire, where  one  ten- 
ant in  common  commences  an  action  to 
recover  damages  for   a    trespass,    and 


another  gives  a  release,  it  is  no  bar  to 
the  piaintenance  of  a  suit,  but  the  plain- 
tiff is  entitled  to  damages  only  to  the 
extent  of  his  interest.  Wilson  v. 
Gamble,  9  N.  H.  74. 

3.  Rupps  V.  Steinbach,  48  Mich.  465. 
C   and  B,   tenants  in  common  in  fee, 

in  equal  shares,  of  a  messuage  and 
premises,  entered  into  partnership  and 
it  was  agreed  by  the  articles  that  this 
property  should  be  partnership  assets; 
and  it  became  the  place  where  the  busi- 
ness of  the  firm  was  carried  on.  After 
this  B  made  a  legal  mortgage  in  fee  of 
one  moiety  to  secure  his  private  debt 
to  a  person  who  knew  that  the  property 
was  the  place  of  business  of  the  firm. 
Some  years  afterwards  B  absconded, 
and  C  was  obliged  to  pay  the  debt  of 
the  firm,  all  of  which  had  been  con- 
tracted since  the  mortgage,  and  a  large 
balance  thus  became  due  to  him.  Held, 
that  as  the  mortgagee,  when  he  took 
his  security',  knew  that  the  firm  was  in 
possession  of  the  property,  he  had  con- 
structive notice  of  the  title  of  the  part- 
nership, and  that  his  claim  must  be 
postponed  to  that  of  C ;  and  that  the 
circumstances  of  the  debts  paid  by  C 
having  been  incurred  since  the  mort- 
gage did  not  affect  the  case.  Cavendar 
V.  Bulteel,  9  Ch.  (Eng.)  79. 

4.  Watkins  v.  Eaton,  30  Me.  529. 

5.  Crafts  V.  Crafts,    13  Gray  (Mass. 
360. 

6.  One  tenant  in  common,  of  real 
estate  conveyed  to  two,  paid  his  half  of 
the  purchase  money,  and  joined  with 
his  cotenant  in  a  note  and,  mortgage 
to  secure  the  payment  of  the  other  half, 
and  afterwards  released  his  interest  in 
the  land  to  the  mortgagee.  Held,  that 
his  cotenant,  or  one  claiming  under 
him  with  notice  of  the  facts,  could  not 
redeem  the  estate  without  paying  the 
whole  amount  of  the  mortgage.  Crafts 
V.  Crafts,  13  Gray  (Mass.)  560. 
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One  tenant  in  common  can  compel  another  who  withholds  the 
deed  under  which  they  claim  to  have  it  recorded,^  and  one  who 
claims  to  be  the  sole  owner  under  a  conveyance  from  a  hostile 
source  and  who  denies  his  cotenant  possession  in  common  is  not 
entitled  to  notice  to  quit.^ 

VII.  Duties  AND  Liabilities — 1.  As  to  Rents  and  Profits. — A  joint 
tenant  or  tenant  in  common  is  liable  to  account  to  his  cotenant 
for  rents  actually  received,*  but  he  is  chargeable  only  with  what 


1.  Smith  V.  Cole,  39  Hun  (N.  Y.) 
24S. 

2.  Clark  v.  Crego,    47  Barb.   (N.  Y.) 
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3.  Gaj'le  V.  Johnston,  80  Ala.  395; 
Pope  V.  Harking,  16  Ala.  321;  Gooden- 
ow  V.  Ewer,  16  Cal.  461;  Muller  v. 
Boggs,  25  Cal.  175;  Austin  v.  Barrett, 
44  Iowa  488;  Burch  v.  Burch,  82  Ky. 
622;  Cutter  V.  Currier,  54  Me.  81; 
Ma;jhew  v.  Durfee,  138  Mass.  584;  Dy- 
er V.  Wilbur,  48  Me.  287;  Buckf.  Spof- 
ford,3i  Me.  34;  Medford  f.  Frazier, '58 
Miss.  241 ;  Hannan  v.  Osborn,  4  Paige 
(N.  Y.)  336;  Irvine  v.  Hanlin,  10  Serg. 
&  R.  (Pa.)  219;  Jones  v.  Massey,  14 
S.  Car.  292;  Pearson  v.  Carlton,  18  S. 
Car.  47,  Holmes  v.  Best,   58  Vt.  547. 

One  who  is  tenant  in  common  with 
minors  is  equallj'  liable  to  them  for  the 
proportion  of  the  rents  derived  from 
the  common  property  as  if  they  were 
of  age.  Lincht;.  Broad  (Tex.),  6  S.  W. 
Rep.  751. 

Where  pending  a  suit  for  partition, 
brought  by  several  heirs,  one  of  them 
had  collected  all  the  rent,  held,  that 
he  was  liable  therefor,  and  an  assignee 
for  the  benefit  of  his  creditors  was  in 
no  better  position.  Bridgford  v.  Bar- 
bour, 80  Ky.  529. 

M  and  L,  owners  of  certain  prem- 
ises, leased  the  same,  and  thereafter  M 
conveyed  a  portion  of  his  interest  to  S. 
Held,  that  until  agreement  between  M 
and  L,  the  lessee  and  S,  as  to  what 
share  of  the  rent  shall  be  paid  the  lat- 
ter, M  and  L  may.  collect  the  whole 
amount;  and  when  L  has  received  the 
rent  he  must  account  to  M  for  half,  it 
not  appearing  that  S  has  laid  claim  to 
his  portion.  Miner  «.  Lorman  (Mich.), 
38  N.  W.  Rep.  18. 

A  and  B  were  tenants  in  common  of 
a  tract  of  grazing  land.  A  took  pos- 
session of  the  land — not,  however,  ex- 
cluding B — and  erected  small  houses, 
corrals  and  dairy  appointments,  and 
permitted  owners  of  herds  to  bring  and 
graze  their  herds  upon  the  land,  and  to 
use  the   corrals,  etc.,'  A   exercising  no 


care  over  the  herds  except  that  he  em- 
ploj'ed  a  man  to  keep  theim  separated. 
The  owners  of  the  herds  paid  to  A  a 
certain  proportion  of  the  number  of 
their  cattle  by  way  of  compensation. 
Held,  in  an  action  brought  by  B  against 
A  for  an  accounting,  that  A  was  bound 
to  account  and  was  liable  for  one  half 
the  valu^  of  the  cattle  so  received  by  A 
and  that  A  was  not  entitled  to  any- 
thing by  way  of  allowance  for  his  ser- 
vices. Howard  v.  Throckinprton,  59 
Cal.  79. 

The  complainant  and  his  brother  and 
sister  were  tenants  of  certain  lands  and 
were  each  entitled  to  an  equal  third  part 
of  the  same.  The  lands  having  been 
in  possession  of  tenants  had  run  to 
waste.  In  this  state  of  the  premises  the 
brother  (the  defendant)  >vent  into  pos- 
session of  the  lands  and  improved  them; 
the  sister  then  conveyed  her  interest  to 
the  complainant;  a  division  was  made 
between  the  complainant  and  defendant 
and  mutual  releases  given.  Held,  that 
the  complainant  was  entitled  to  one 
third  of  the  rents  and  profits  from  the 
time  the  defendant  entered  into  posses- 
sion till  the  sister  made  the  conveyance,, 
and  from  that  time  till  the  defendant 
delivered  up  possession,  to  two  thirds  of 
the  rent,  and  that  the  defendant  should 
be  allowed  a  proper  amount  for  his  im- 
provements. Cooper  V.  Cooper,  9  N.J. 
Eq.  (I  Stockt.)  566. 

Where  one  tenant  in  common  applied 
the  rents  and  profits  of  the  common- 
property  to  the  purchase  of  an  out- 
standing tax  certificate,  and  on  such 
certificate  procured  a  deed  to  himself, 
and  by  such  deed  claimed  to  be  the 
owner  of  the  interest  of  his  cotenant,  or 
to  have  such  color  of  title  that  he  could 
invoke  the  protection  of  the  statute  of 
limitations  applicable  to  tax  sales,  a  de- 
murrer to  a  paragraph  of  answer  plead- 
ing such  statute  was  correctly  sus- 
tained. Bender  v.  Stewart,  75  Ind.. 
88. 

Under  Vermont  Rev.  Laws,  §  120Z, 
one  tenant  in  common  must  account  to- 
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he  has  received  in  excess  of  his  just  share.*  This  applies  only 
to  such  moneys  as  he  has  actually  received,  and  not,  as  in  the 
case  of  a  bailiff  at  common  law,  to  what  he  might  have  made;^ 
and  this  is  subject  to  proper  deductions  for  sums  paid  for  taxes, 
necessary  repairs,  and  other  necessary  expenses  incurred  for  the 
preservation  of  the  premises.^  This  liability  to  account  for  rents 
received  in  excess  of  his  share  is  a  personal  charge  upon  the  ten- 
ant who  receives  them,*  and  gives  the  other  no  lien  upon  his 
share  of  the  common  property.*  Though  in  New  York  it  would 
seem  that  the  contrary  rule  has  been  adopted.® 

Many  of  the  United  States  have  adopted  the  English  and  com- 
mon law  rule  that  one  joint  tenant  or  tenant  in  common  is  not 
liable  to  his  cotenants  for  the  use  and  occupation  of  the  common 
property  where  he  has  received  no  rent  from  third  persons,  in  the 
absence  of  an  ouster,  an  agreement  with  them  to  pay  rent,  or  a 
demand  from  them  to  surrender  possession  ;  '  but   if  he  exclude 

4.  Hannanf .  Osborn,  4  Paige  (N.Y.) 
336;  Burch  V.  Burch,  82  Ky.  622. 

5.  Burch  V.  Burch,  82  Ky.  662. 

6.  Scott  V.  Guernsey,  60  Barb.  (N.Y.) 
163;  Hannan  f.  Osborn,  4  Paige  (N.Y.) 
336. 

7.  Wilkinson  v.  Stuart,  ^4  Ala.  198; 
Hamby  v.  Wall  (Ark.),  2  S.  W.  Rep. 
705;  Carver  v.  Coffman  (Ind.),  10  N. 
E.  Rep.  567;  Reynolds  v.  Wilmeth,  45 
Iowa  693;  Israel  v.  Israel,  30  Md.  120; 
Kites  V.  Church,  142  Mass.  586;  Sar- 
gent V.  Parsons,  12  Mass.  149;  Hausez'. 
Hause,  29  Minn.  252;  Kean  v.  Connelly, 
25  Minn.  222;  Webster  v.  Calef,  47  N. 
H.  289;  Edsall  V.  Merrill,  37  N.  J.  Eq. 
114;  Woolever  v.  Knapp,  18  Barb.  (N. 
Y.)  265;  Tyner  v.  Fenner,  4  Lea 
(Tenn.)  469;  Kline  v.  Jacobs,  68  Pa.  St. 
57;  Keisel  v.  Earnest,  21  Pa.  St.  90; 
Neil  V.  Shackelford,  45  Tex.  119;  Os- 
born V.  Osborn,  62  Tex.  495;  Graham  v. 
Pierce,  19  Gratt.  (Va.)  28;  McCrillis  v. 
Banks,  19  Vt.  442;  Dodson  -v.  Hays  ( W. 
Va.),  2  S.  E.  Rep.  415. 

Tenants  in  common  are  seized  fer 
my  et  fer  tout,  and  each  has  an  equal 
right  to  occupy  the  premises,  and  unless 
the  one  in  actual  possession  denies  the 
other  the  right  to  enter  or  agree  to  pay 
rent,  nothing  can  be  claimed  for  such 
occupation.  Newbold  v.  Smart,  67 
Ala.  326. 

Ne-w  Tork  Code  Civil  Proc,  §  1589, 
providing  for  the  settlement  in  an 
action  for  partition  of  the  rights  of  co- 
tenants  where  one  has  received  more 
than  his  proportion  of  the  rents,  and  (j 
1666,  allowing  one  tenant  to  recover  his 
just  proportion  from  his  cotenant,  do 
not  render  a  tenant  in  common  liable  to- 
account  for  the  rent  of  the   joint  prop- 


the  other  for  one  half  of  the  rent  re- 
ceived from  a  lessee  of  the  whole  prop- 
erty, although  the  lessee  did  not  use  it  to 
exceed  one  half  of  its  capacity.  Holmes 
V.  Best,  58  Vt.  547. 

1.  Irvine  v.  Hanlin,  10  Serg.  &  R. 
(Pa.)  219;  Jones  v.  Massey,  14  S.  Car. 
292. 

Where  one  tenant  in  common  takes 
more  than  his  share  of  the  income, 
without  the  consent  of  his  cotenant,  he 
will  be  liable  to  the  latter  in  assumpsit 
for  the  excess.  Dyer  v.  Wilbur,  48  Me. 
287. 

A  bill  for  partition  may  claim  an 
account  for  rents  received  by  a  coten- 
ant in  possession  of  the  common  prop- 
erty; but  only  where  he  has  occupied 
more  than  his  rightful  share  of  the 
estate  and  then  only  for  the  rent  of 
the  excess.  Mcdford  v.  Frazier,  58 
Miss.  241. 

2.  Irvine  v.  Hanlin,  10  Serg.  &  R. 
(Pa.)  219. 

A  and  B  owned  a  building  on  C's 
land.  A  took  a  lease  in  his  own  name 
and  compromised  with  C  for  the  rent 
due  by  paying  ten  cents  on  the  dollar. 
Held,  that  for  one  half  of  the  amount 
due  him  B  was  liable  to  A.  Mayhew 
V.  Durfee,  138  Mass.  584. 

3.  Goodenow  v.  Ewer,  16  Cal.  461. 
For  rents  actually  received,  one  tenant 

in  common  is  liable  to  account  to  his 
cotenant;  but,  if  the  rents  were  re- 
ceived from  a  tenant  to  whom  neces- 
sary advances  to  make  a  crop  were 
supplied,  such  advances  and  other  nec- 
essary costs  and  expenses  incurred, 
must  be  deducted  from  the  gross 
amount  received.  Gayle  v.  Johnston, 
80  Ala.  395. 
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his  cotenant   under  a  claim  of  exclusive   right  or  otherwise,  the 

term.  Dresser  t;.  Dresser,  40  Barb.  (N. 
Y.)  300. 

A  tenant  in  common  of  realty  who 
merely  occupies  the  common  property 
without  obstructing  the  rights  of  other 
tenants,  and  who  sets  up  no  claim  for 
repairs  or  other  claim  for  disbursements 
is  not  chargeable  upon  a  bill  for  parti- 
tion with  an  occupation  rent.  Schneider 
V.  Taylor,  16  Lea  (Tenn.)  304. 

Where  a  widow  as  guardian  of  her 
children  received  rents  from  a  lease  of 
property  held  in  common  with  a  co- 
tenant  and  applied  them  to  the  use  of 
herself  and  children.  Held.,  that  the 
latter  could  not  be  made  jointly  liable 
to  the  cotenant  for  half  the  money  so 
received  if  the  heirs  are  liable  to  such 
cotenant,  they  are  only  liable  sepa- 
rately', each  for  such  part  of  the  coten- 
ant's  money  as  was  expended  for  his 
own  benefit.     Crocker  v.  Tiffany,  9  R. 

Refusal  to  Occupy. — A  father  volun- 
tarily conveyed  to  a  daughter  a  half 
interest  in  a  house,  reserving  for  him- 
self the  possession  and  control,  and 
providing  that  she  might  live  in  the 
house.  On  his  remarriage  she  refused 
to  live  there.  Held,  that  she  could  not 
charge  him  rent  for  one  half  the  house 
while  he  lived  there  and  she  would 
not.  Crockett  v.  Crockett,  75  Ga. 
202. 

But  if  one  tenant  in  common  in  work- 
ing a  gold  mine  receives  all  the  pro- 
ceeds in  gold,  he  is  liable  as  bailiff  for 
such  portion  as  belongs  to  his  cotenant, 
together  with  the  actual  profit  on  it. 
Huff  T).  McDonald,  22  Ga.  131. 

Waste. — One  tenant  in  common  of  a 
mine  who  does  not  exclude  his  coten- 
ants  may  work  the  mine  in  the  usual 
way,  and  cannot  be  made  to  account  in 
an  action  for  damages  as  for  waste,  nor 
will  he  be  enjoined  at  the  instance  of  his 
cotenants.  McCord  v.  Oakland  etc 
Co.,  64  Cal.  134;  s.  c,  49  Am.  Rep. 
686. 

Mistake  as  to  Extent  of  Interest. — 
That  a  tenant  in  common  was  mistaken 
as  to  the  extent  of  his  interest  when  he 
took  possession  of  the  premises,  and 
during  his  subsequent  occupation,  is 
not  suflScient  to  require  him  to  account 
to  his  cotenants  for  his  use  thereof, 
where  it  does  not  appear  that  he  ever 
excluded  any  of  them,  or  that  they  ever 
made  any  claim  or  demand  upon  him 
in  the  assertion  of  their  rights.  Sallie  v. 
Sailer,  41  N.  J.  Eq.  398. 


erty  occupied  by  himself.  Rich  v.  Rich, 
3  N.  Y.  S.  770. 

One  who  occupies  a  farm  in  right  of 
his  wife,- she  being  a  tenant  in  common 
■with  the  other  devisees  under  a  will,  is 
not  liable  to  account  to  the  other  tenant 
in  common,  either  for  rent  or  for  a 
share  of  the  profits,  unless  there  be  an 
express  agreement  that  he  shall  do 
so.    Wilcox  V.  Wilcox,  48  Barb.  (N.  Y.) 

327- 

A  tenant  in  common  having  hired 
the  share  of  his  cotenant  and  continu- 
ing in  possession  after  the  term,  and 
having  offered  possession  of  his  half  to 
his  cotenant,  and  done  nothing  at 
variance  with  that  offer,  is  not  liable  to 
pay  double  rent  under  Ne-ai  Tork  Rev. 
Laws  440,  §  21,  though  notice  to  quit 
was  given.  Mumford  v.  Brown,  i  Wend. 
(N.  Y.)  S3. 

A  tenant  in  common  who  uses  his 
estate  onl}'  to  an  extent  less  than  his 
share,  and  not  to  the  extent  of  an  ouster 
or  dental  of  the  right  of  his  cotenant,  is 
not  liable  to  account  to  his  cotenant; 
and  such  use  cannot  be  offset  against 
the  excessive  use  by  said  cotenant. 
Almy  V.  Daniels  (R.   I.),   10  Atl.  Rep. 

The  joint  proprietor  of  a  plantation 
who  cultivates  half  of  it  for  his  own 
account  without  preventing  his  copro- 
prietor  from  occupying  and  cultivating 
the  other  half  is  not  liable  to  the  latter 
for  rent  of  the  common  property.  Bal- 
four V.  Balfour,  33  La.  An   297. 

Leased  Premises. — The  lessee  of  the 
interest  of  one  tenant  in  common  does 
not,  by  occupying  the  whole  estate, 
render  himself  liable  for  use  and  occu- 
pation to  another  tenant  in  common,  to 
whom  he  has  not  attorned,  and  to  whose 
occupation  of  his  share  of  the  estate  he 
has  never  objected.  Badger  v.  Holmes, 
6  Gray  (Mass.)  118. 

A  tenant  in  common  who  takes  pos- 
session of  the  common  property  which 
has  been  leased  by  his  cotenant  is  not 
liable  to  the  lessee  for  such  possession. 
Hoopes  V.  Meyer,  i  Nev.  433. 

Where  one  tenant  in  common  takes 
a  lease  from  his  cotenant  of  the  prem- 
ises held  in  common  for  a  term  and 
continues  in  possession  after  the  expi- 
ration of  the  term,  without  any  new 
express  agreement  between  the  parties 
or  any  claim  by  the  defendant  to  be 
exclusively  entitled  to  the  possession, 
the  lessor  cannot  recover  for  use  and 
•occupation  after  the  expiration  of  the 
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cotenant  is  entitled  to  compensation  to  the  extent  of  the  use  of 
which  he  has  been  improperly  deprived,^  and  if  a  tenant  occu- 
pies the  whole  estate  under  an  agreement,  oral  or  written,  to  pay 
his  cotenants  for  the  occupation,  the  latter  may  recover  for  the 
same.*  Where  one  tenant  uses  what  another  cannot  use,  the 
consent  to  such  use  will  be  presumed.* 

Where  one  tenant  uses  the  common  property  or  occupies  and 
uses  more  than  his  just  proportion,  to  the  exclusion  of  his  coten- 
ants, as  a  general  rule  the  measure  of  his  accountability  to  them 
is  their  share  of  a  fair  rent  of  the  property  so  occupied  and  used 
by  him.  But  there  may  be  peculiar  circumstances  in  a  case  mak- 
ing it  proper  to  resort  to  an  .  account  of  issues,  profits,  etc.,  as  a 
mode  of  adjustment  between  them.* 

In  many  of  the  other  States  this  rule  has  been  rejected,  and 
one  tenant  in  the  possession  and  sole  enjoyment  of  the  common 
property  is  held  bound  to  account  to  his  cotenant  for  the  income 
of  so   much  of  the  property  as  was  productive  at    the  time   he 


1.  Crane  v.  Waggoner,  27  Ind.  52; 
Osborn  v  Osborn,  62  Tex.  495;  Barrell 
V.  Barrell,  25  N.J.  Eq.  173. 

A.  tenant  in  common  who  prevents 
his  cotenants  from  obtaining  from  the 
premises  held  in  common  their  just 
shares  of  the  income  the  premises  are 
capable  of  yielding,  or  who  takes  pos- 
session of  the  whole  and  uses  them  as 
his  own  and  thereby  makes  a  profit  is 
bound  to  account  to  his  cotenants, 
either  for  the  rental  value  of  the  prem- 
ises or  the  profit  he  has  made.  Edsall  v. 
Merrill,  37  N.  J.  Eq.  114. 

Ordinarily  one  cotenant  is  not  liable 
for  rent  while  he  remains  in  possession 
of  the  common  property,  all  the  time 
denying  the  title  and  right  of  his  co- 
tenant  and  keeping  such  cotenant  from 
making  an  entry  or  receiving  any  part 
of  the  annual  income  or  rents;  he  is 
bound  to  account  for  what  he  has  re- 
ceived over  and  above  his  proportion- 
ate share  of  the  annual  income  or  rents 
and  profits.  Carver  zi.CoflFman  (Ind.), 
10  N.  E.  Rep.  567. 

A  tenant  in  common  who  has  the 
entire  and  exclusive  occupation  of  the 
whole  or  any  part  of  the  estate  is  liable 
to  account  therefor;  and  one  who  has 
the  income  or  profit  of  more  than  his 
share  is  liable  to  account  for  the  excess 
to  his  cotenant.  Almy  v.  Daniels  (R. 
I.),  10  Atl.  Rep.  654. 

A  mortgage  made  by  a  tenant  in  com- 
mon is  not  chargeable  to  his  cotenant 
for  the  latter's  share  of  the  rental  value 
of  the  premises  which  are  equally  open 
to,  and  may  be  occupied  bv  both.  But 
where  he  cultivates  the  land   and   re- 


ceives the  entire  proceeds  he  is  charge- 
able to  his  cotenant  for  his  share  of  the 
profits.  Buckelew  v.  Snedeker,  27  N. 
J.  Eq.  82. 

A  tenant  in  common  who  has  occu- 
pied and  taken  the  profits  of  the  joint 
estate  is  not  liable  to  his  cotenant  for  a 
share  thereof  unless  he  has  received 
money  for  the  proceeds  of  the  crops 
bej'ond  the  amount  of  his  own  share. 
Peck  V.  Carpenter,  7  Gray  (Mass.) 
283. 

2.  Kites  V.  Church,  142  Mass.  586. 
An  express  agreement  by  one  tenant 

in  common  or  partner  to  pay  his  co- 
tenants  or  copartners  for  the  use  of  the 
joint  property  for  his  own  individual 
benefit  is  valid  and  may  be  enforced  in 
an  action  at  law.  Davies  v.  Skinner, 
58  Wis.  638;  s.  I,.,  46  Am.  Rep.  665. 

A  tenant  in  common  of  land  who 
makes  an  agreement  with  the  wife  of 
his  cotenant  that  the  cotenant  shall 
have  the  sole  occupation  of  the  land 
and  pay  him  a  certain  sum  therefor, 
cannot  maintain  an  action  for  such 
occupation  if  he  does  not  prove  that 
the  cotenant  had  actual  knowledge  of 
such  agreement  or  that  he  authorized 
his  wife  to  make  it.  Wilbur  v.  Wilbur, 
13  Mete.  (Mass.)  404. 

3.  Howe  Scale  Co.  -v.  Terry,  47  Vt. 
109. 

4.  Graham  v.  Pierce,  19  Gratt.  (Va.) 
28. 

In  estimating  the  value  of  that  por- 
tion of  the  joint  property  occupied  by 
one  of  the  cotenants  with  a  view  to  the 
assessment  of  rent  it  is  immaterial  what 
the  element  may  be  which  contributes 
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went  into  possession  ;  ^  but  he  will  not  be  charged  for  the  occu- 
pation of  such  land  as  was  rendered  productive  by  the  applica- 
tion of  his  skill,  labor  or  capital,**  except,  perhaps,  from  the  time 


to  increase  the  value.  Shiels  v.  Stark, 
14  Ga.  429. 

In  the  case  of  a  tenancy  in  common, 
]n  lead  mines,  in  settling  the  accounts 
of  the  operating  tenants,  they  should 
not  be  charged  a  certain  sum  per  ton 
for  the  ore  raised  from  the  mine,  or 
credited  with  an  estimated  sum  per  ton 
for  raising  the  ore  and  manufacturing; 
but  each  so  operating  should  be  charged 
with  all  his  receipts  and  credited  with 
an  estimated  sum  per  ton  for  raising  the 
ore  and  manufacturing,  and  each  so 
operating  should  be  charged  with  all 
his  receipts  and  credited  with  all  his  ex- 
penses on  account  of  the  operation  of 
the  mine.  Graham  v.  Pierce,  19  Gratt. 
(Va.)  28. 

1.  Sconce  v.  Sconce,  15  111.  App.  i6g; 
Hancock  v.  Day,  i  McMull.  (S.  Car.) 
Ch.  298;  Thompson  ■y.Bostick,iMcMull. 
(S.  Car.)  Ch.  75;  Jones  v.  Massey,  14 
S.  Car.  292:  Holt  v.  Robertson,  i  Mc- 
Mull. (S.  Car.)  Ch.  475;  Jolly  v.  Bryan, 
86  N.  Car.  457;  White  v.  Stuart,  76  Va. 

546- 

Under  the  statute  of  thist  Sate,  which 
is  materially  different  from  the  English 
statute,  one  of  several  tenants  in  com- 
mon, who  has  taken  the  "use"  and 
"benefits"  of  the  interests  of  his  co- 
tenants,  is  required  to  account  to  them 
for  their  just  proportion  of  the  same,  or 
for  their  share  of  the  reasonable  rental 
value  of  the  premises.  Woolley  v. 
Schrader,  116  111.  29. 

A  tenant  in  common  may  recover 
mesne  profits  of  his  cotenant  onlj'  for 
a  reasonable  time  after  judgment.  Hare 
V.  Fury,  3  Yeates  (Pa.)  13. 

Rev.  Stat,  ch.  95,  §  16,  of  Maine, 
which  modifies  the  common  law  as  to 
the  remed}'  of  one  tenant  in  common 
against  his  cotenant,  applies  both  to 
cases  of  personal  occupancy  and  to 
cases  where  a  tenant  receives  rent  from 
a  subtenant.  Cutler  v.  Currier,  54 
Me.  81. 

Under  Rev.  Stat.  Ohio,  ij  5774,  pro- 
viding that  one  tenant  in  common  may 
recover  from  another  his  share  of  the 
rents  and  profits  secured  from  the  estate, 
according  to  the  justice  and  equity  of 
the  case;  a  tenant  in  common  who  uses 
the  estate  simply  to  pasture  his  cattle 
is  liable  to  account  to  his  cotenants  for 
their  share  of  the  valUe  of  such  use  as 
for  rents   and   profits   received.     West 


■V.  Weyer  (Ohio),  18  N.  E.   Rep.  537. 

Where  two  tenants  in  common  re- 
covered land  in  ejectment  against  a 
third  tenant  in  common,  held,  that 
they  were  also  entitled  to  their  joint  ac- 
tion for  mesne  profits.  Camp  v.  Homes- 
ley,  n  Ired.  (N.  Car.)  L.  211. 

Where  one  of  two  tenants  in  common 
receives  from  the  other  a  lease  of  the 
latter's  share  of  the  common  estate, 
agreeing  to  pay  rent,  and  so  take  pos- 
session of  the  estate  under  the  lease,  and 
then  holds  over  after  its  expiration,  he 
will  not  be  presumed,  as  in  other  cases, 
to  be  continuing  his  possession  under 
the  lease,  but  to  be  holding  by  virtue  of 
his  original  right  as  tenant  in  common, 
subject  to  his  liability  to  account  to  his 
cotenant  in  the  manner  prescribed  by 
law;  but  if,  after  the  expiration,  he  per- 
mits his  cotenant  to  retain  and  apply 
on  the  lease  moneys  which,  being  due 
to  them  both,  have  been  collected  by 
such  cotenant,  this  is  evidence  that 
he  still  holds  under  the  lease,  and  is 
bound  to  pay  rent  according  to  its 
terms.     Rockwell  v.  Luck,  32  Wis.  70. 

2.  Hancock  ■;;.  Day,  i  McMull.  (S. 
Car.)  Ch.  298;  YLoXtv.  Robertson,  i  Mc- 
Mull. (S.  Car.)  Ch.  47s;  Thompson  v. 
Bostick,  I  McMull.  (S.  Car.)  Ch.  75; 
White  V.  Stuart,  76  Va.  546. 

When  one  tenant  in  common  occu- 
pies and  uses  more  than  his  share  of 
the  common  property,  he  is  liable  to 
account  to  his  cotenant  for  the  rents 
and  profits  of  so  much  of  the  common 
property  as  he  has  occupied  and  used  in 
excess  of  his  share.  Pearson  v.  Carlton, 
18  S.  Car.  47. 

But  even  if  he  is  in  exclusive  posses- 
sion of  the  land,  he  is  not  liable  to  ac- 
count if  he  has  actually  used  no  more 
than  his  share  of  the  land,  and  there  has 
been  no  ouster  of  the  common  owner. 
Lyles  V.  Lyles,  i  Hill  (S.  Car.)  Ch.  76. 

Where  a  wife's  name  was  signed  to  a 
conveyance  of  her  husband's  land  with- 
out her  consent,  and  pending  an  action 
by  her  after  her  husband's  death,  in 
which  a  decree  establishing  her  title  and 
right  of  possession  to  an  undivided 
third  was  rendered,  one  holding  in  good 
faith  a  part  of  the  land,  under  the  con- 
veyance, and  denying  the  wife's  right  to 
any  interest  in  it,  made  valuable  im- 
provements; the  wife,  though  entitled  to 
her  proportion  of  the  rents  of  such  part, 
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of  a  demand  and  refusal  to  give  up  possession,^  and  he  can  be 
charged  only  with  what  he  has  actually  received,  not  what  he 
could  have  realized  by  prudent  management.* 

He  is  also  chargeable  with  interest  from  the  date  of  demand  or 
suit  brought,*  and  being  regarded  as  the  agent  of  his  cotenants, 
the  statute  of  limitations  will  begin  to  run  against  him  only  from 
demand  and  refusal  to  account.*  The  measure  of  damages  is  a 
reasonable  amount  based  upon  the  condition  of  the  property  at 
the  time  of  taking  possession  and  a  destruction  of  the  property 
without  fault  ends  the  liability.^  A  debt  from  one  cotenant  to 
another  for  unequal  use  and  occupation  of  the  property  is  a 
simple  contract  debt  and  creates  no  lien  therein.® 

Crops  grown  upon  the  common  estate  by  one  tenant  become 
the  property  of  the  occupying  tenant,  and  where  there  is  a  lia- 
bility to  account  it  is  only  for  what  he  has  received  of  the  pro- 
ceeds in  excess  of  his  share.' 

So  in  case  of  any  dealing  or  transaction  with  or  concerning  the 
•common  property  whereby  a  profit  accrues  to  one  of  the  tenants, 
he  will,  as  a  general  rule,  be  held  accountable  to  his  cotenants  for 
their  just  share  of  such  profits.^ 


under  Rev.  Stat.  Indiana,  1881,  (j  288, 
declaring  that  a  tenant  in  common  may 
sue  a  cotenant  for  receiving  more  than 
his  proportion,  is  not  entitled  to  share 
in  the  enhanced  rental  value  resulting 
irora  the  improvements.  Carver  v.  Fen-" 
nimore  (Ind.),  ig  N.  E.  Rep.  103. 

A  died  intestate,  leaving  a  widow  and 
eleven  children  him  surviving.  At  the 
time  of  his  death  he  was  seized  of  a 
contract  of  land  containing  about  500 
acres,  in  which  the  widow  was  entitled 
to  dower,  which  was  assigned  to  her; 
several  of  the  children,  before  the  death 
of  their  father,  built  cabins,  cleared  and 
occupied  small  pieces  of  tlie  tract,  and 
continued  to  occupy  them  after  his 
death,  no  one  occupying  more  than  his 
proportion  of  the  whole.  A  few  years 
after  the  death  of  the  intestate  a  son 
returned  from  abroad  and  called  on  his 
brothers  to  account  for  the  rents  and 
iproiits  of  the  ca\)ins  and  land  they  had 
■occupied.  Held,  that  he  was  not  enti- 
tled to  recover.  Roberts  -v.  Roberts, 
2  Jones  (N.  Car.)  Eq.  128. 

1.  Holt  V.  Robertson,  i  McMull.  (S. 
•Car.)  Ch.  475. 

2.  Sconce  v.  Sconce,  15  III.  App.  169. 
A  tenant  in  common,  in  possession  of 

all  of  the  land,  but  who  has  not  ousted  his 
cotenants,  is  liable  only  for  rents  actu- 
ally received,  and  for  the  profits  in  ex- 
cess of  his  share  upon  lands  actually 
cultivated.  Jones  v.  Massey,  14  S.  Car. 
292. 


3.  Jolly  V.  Bryan,  86  N.  Car.  457; 
Tarlton  v.  Goldwaite,  23  Ala.  346;  Scott 
V.  Guernsey,  60  Barb.  (N.  Y.)  163. 

Where  no  demand  has  been  made 
upon  a  tenant  in  possession,  either  for 
possession  of  the  premises  or  for  the 
value  of  their  use,  he  is  not  liable  to  his 
cotenants  for  interest  upon  the  amount 
found  due  for  such  use.  West  v. 
Weyer  (Ohio),  18  N.  E.  Rep.  537. 

4.  Jolly  V.  Bryan,  86  N.  Car.  457. 

5.  White  V.  Stewart,  76  Va.  546. 

6.  Newbold  v.  Smart,  67  Ala.  326; 
Bird  X'.  Bird,  15  Fla.  424. 

7.  Bird  V.  Bird,  15  Fla.  42^;  Rose- 
boom  V.  Roseboom,  15  Hun  (N.  Y.) 
309;  Alney  v.  Daniels  (R.I.),io  Atl.  Rep. 
654;  Peck  V.  Carpenter,  7  Gray  (Mass.) 
283;  Pearson  v.  Carlton,  iS  S.  Car.  47; 
Lyles  V.  Lyles,  i  Hill  (S.  Car.)  Ch.  76. 

A  tenant  in  common  who  has  re- 
ceived in  money  more  than  his  share  of 
the  profits  of  the  estate  is  liable  to  his 
cotenant  in  an  action  at  law  for  the 
surplus.  But  in  order  to  support  such 
an  action,  it  must  appear  that  the  de- 
fendant has  received  more  than  his 
share,  not  merel}'  of  a  single  article  of 
produce,  but  of  the  entire  profits  of  the 
estate,  after  deducting  all  reasonable 
charges;  and  that  the  balance  is  due  to 
the  plaintiff,  and  not  to  the  other  co- 
tenant.  Shepard  v.  Richards,  2  Gray 
(Mass.)  424. 

8.  Sales. — If  a  tenant  in  common 
takes  money  for  the  common  property 
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2.  As  to  Repairs  and  Improvements. — Where  one  joint  tenant  or 
tenant  in  common  has  made  necessary  repairs  upon  the  common 
property,  he  can  recover  of  his  cotenants  their  share  of  the '  ex- 
pense.* 

In  some  States'  this  rule  is  confined  to  cases  in  which  the  re- 
pairs are  absolutely  necessary  to  the  enjoyment  of  the  property, 
or  to  prevent  it  from  going  to  ruin,^  and  in  others  such  contribu- 
tion cannot  be  enforced  by  action  at  law  unless  such  repairs  were 
made  at  the  request  or  with  the  consent  of  the  cotenants,  neither 
cotenant  being  more  in  default  than  the  other  for  failure  to  repair.* 

One  tenant  in  common  of  a  chattel,  in  Massachusetts,  may  re- 
cover from  another  any  money  expended  on  it  beyond  his  due 


whether  by  design  or  mistake,  he  is  an- 
swerable in  assumpsit  to  his  cotenant. 
Miller  v.  Miller,  9  Pick.  (Mass.)  34. 

If  a  tenant  in  common  sells  trees 
growing  oh  the  land,  and  receives  pay- 
ment in  money  goods  or  real  estate,  he 
will  be  liable  to  his  cotenant  in  an  ac- 
tion for  money  had  and  received,  pro- 
vided no  question  is  made  as  to  title  to 
the  land.  Miller  v.  Miller,  7  Pick. 
(Mass.)  133. 

Plaintiff  and  defendant  agreed  to  pur- 
chase the  shares  of  heirs  in  lands,  each 
to  hold  in  proportion  to  the  number 
of  shares  he  purchased,  at  the  value  of 
the  property  as  appraised  in  the  inven- 
tory. Plaintiff  purchased  a  share  at 
less  than  the  appraised  value.  Held, 
in  a  suit  for  an  accounting,  that  de- 
fendant was  entitled  to  half  the  profit 
so  made.  Anderson  v.  Clanch  (Tex.), 
6  S.  W.  Rep.  760. 

Buying  at  Foreclosure  Sale.— If  one 
cotenant  of  mortgaged  property  ar- 
ranges with  the  mortgagee  to  foreclose, 
to  bid  in  the  property,  and,  after  the 
expiration  of  the  time  for  redemption, 
to  convey  it  to  such  cotenant  for  the 
amount  of  the  mortgage  and  the  ex- 
pense of  foreclosure,  the  other  co-ten- 
ants are  entitled  to  share  in  the-  profits 
of  the  transaction.  Oliver  v.  Hedderly, 
32  Minn.  455. 

A  and  B,  being  cotenants  of  real 
estate  subject  to  sundry  mechanics'  and 
other  liens,  agreed  that  B  should  pur- 
chase A's  interest  in  the  property  in  the 
following  manner,  namely,  that  they 
should  allow  the  property  to  be  sold 
under  a  judicial  decree  for  the  enforce- 
ment of  said  liens,  and  that  B  should 
be  entitled  as  a-  credit  to  "one  half  of 
the  full  amount  of  the  principal,  inter- 
est and  costs."  Held,  that  B  had  no 
right  to  purchase  said  liens  for  his  own 
benefit  at  a  reduced  rate,  and  that,  if  he 


did  so  purchase  them,  he  was  accounta- 
ble to  A  for  half  the  abatement  so  ob- 
tained.    Phelps  V.  Reeder,  39  111.  172. 

1.  Fowler  v.  Fowler,  50  Com.  256; 
Davis  V.  Chapman  (Md.),  36  F.  42;  Al- 
exander V.  Ellison,  79  Ky.  148;  Swin- 
neth  V.  Thompson,  9  Pick.  (Mass.)  31; 
Peyton  v.  Smith,  2  Dev.  &  B.  (N.  Car.) 
Eq.  325;  Dech's  Appeal,  57  Pa.  St.  467; 
Farrand  v.  Gleason,  56  Vt.  633;  Ga- 
lusha  V.  Sinclear,  3  Vt.  394. 

A  tenant  in  common  is  liable  to-  his 
cotenant  for  repairs  that  are  absolutely 
necessary  to  houses  and  mills  already 
erected  and  in  being  which  fall  into  de- 
cay, but  the  rule-  does  not  apply  to 
woodland  or  arable  land.  Beaty  v. 
Boedwell,  91  Pa.  St.  438. 

A  and  B  were  tenants  in  common 
of  a  mill  property,  which  was  run 
down  and  nearly  useless  for  want  ot 
repairs.  A  owned  a  one-half  interest 
and  was  in  possession.  B's  interest 
was  sold  on  a  judgment  and  bid  in  by 
A,  who  then  made  necessary  repairs 
and  improvements,  restoring  the  useful- 
ness of  the  property.  A  judgment 
creditor  of  B  redeemed,  and  brought  an 
action  for  partition,  and  the  property 
was  sold.  Held,  that  A  was  entitled, 
from  the  proceeds,  to  be  reimbursed 
for  the  repairs  and  improvements  made 
by  him.  [Reversing  s.  c,  31  Hun 
(N.  Y.)  522.]  Ford  v.  Knapp,  102 
N.  Y.  135;  s.  c,  55  Am.  Rep.  782. 

2.  Dech's  Appeal,  57  Pa.  St.  467; 
Lehigh  v.  Dickerson,  12  Q^  B.  D. 
(Eng.)  194. 

3.  Calvert  v.  Aldrich,  99  Mass.  74. 

Certain  houses  were  the  joint  prop- 
erty of  deceased  and  claimant's  hus- 
band. No  express  authority  was 
shown  from  deceased  to  claimant's 
husband  to  repair,  or  to  request  claimant 
to  repair,  these  buildings.  Held,  that 
she  could  not  recover  from  the  estate 
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proportion.^  But  there  must  be  a  previous  request  to  join  in 
making  the  repairs,  unless  there  is  some  prescription  or  agree- 
ment binding  either  party  exclusively  to  make  them.^ 

This  right  to  contribution  for  repairs  may  be  enforced  bj'  a 
lien  upon  the  share  of  the  tenant  failing  or  refusing  to  contri- 
bute,* and  a  claim  for  repairs  and  one  for  use  and  occupation  may 
be  set  off  against  each  other,  even  where  neither  the  claim  for 
contribution  for  repairs  nor  the  one  for  use  and  occupation  is,  in 
the  absence  of  an  agreement,  the  subject  of  an  action  between 
cotenants.* 

One  coproprietor  of  property  held  jointly  or  in  common  can- 
not, however,  be  judicially  compelled  to  incur  a  debt  for  improve- 
ments in  accordance  with  the  views  and  wishes  of  the  other  on 
the  common  property,^  and  the  one  is  not  ordinarily  entitled  to 
contribution  from  the  other  for  permanent  improvements.® 


■  -325. 
Mass.  65; 
559;    Con- 


or deceased  for  these  payments.  Stack- 
able  V.  Stackpole  (Mich.),  32  ^f.  W. 
Rep.  808. 

One  tenant  in  common  is  not  liable 
in  assumpsit  to  his  cotenant  for  the 
expense  of  repairs  on  joint  estate,  in- 
curred by  the  latter  without  the  re- 
quest of  the  former.  Wiggins  v.  Wig- 
gins, 43  N.  H.  561. 

1.  Gardner  v.  Cleveland,  9  Pick. 
(Mass.)  334;  Loring  v.  Bacon,  4  Mass. 
575;  Doane  v.  Badger,  12  Mass.  65; 
Converse  w.  Ferre,  11  Mass. 

2.  Doane  v.  Badger,  12 
Carver  v.  Miller,  4  Mass. 
verse  v.  Ferre,  11  Mass.  325. 

3.  Where  houses  upon  land  held  in 
joint  tenancy  are  falling  to  decay,  the 
joint  tenant  repairing  is  entitled  to  con- 
tribution to  be  enforced  hy  lien,  and 
especially  is  this  the  case  if  his  co- 
tenants  are  unable  or  refuse  to  con- 
tribute to  the  cost  of  the  repairs. 
Alexander  v.  Ellison,  79  Ky.  148. 

A  levy  against  a  tenant  in  common 
should  be  upon  such  an  undivided  part 
of  the  whole  premises  as  the  amount  of 
the  execution  bore  to  the  whole.  A  ten- 
ant in  common  has  no  lien  for  repairs  on 
the  common  property,  as  against  the 
levy  of  the  creditor  of  the  other  tenant. 
Galusha  v.  Sinclear,  3  Vt.  394. 

4.  Davis  V.  Chapman,  36  Fed.  Rep. 
42;  and  see  Austin  v.  Barrett,  44 
Iowa  488. 

5.  Morgan  v.  Morgan,  23  La.  Ann. 
502. 

6.  Bazemore  v.  Davis,  51;  Ga.  504; 
Austin  V.  Barrett,  44  Iowa  4S8;  Stevens 
V.  Thompson,  17  N.  H.  103;  Ford  v. 
Knapp,  31  Hun  (N.  Y.)  522;  Coakley 
■V.  Mahar,  36  Hun  (N.  Y.j  157,  Taylor 


t;.  Baldwin,  10  Barb.  (N.  Y.)  582;  Crest 
V.  Jack,  3  Watts.  (Pa.)  238;  Dech's 
Appeal,  57  Pa.  St.  467;  Thurston  v. 
Dickinson,  2  Rich.  (S.  Car.)  Eq.  317; 
Farrand  v.  Gleason,  56  Vt.  633. 

Where  one  tenant  in  common  cleared 
a  portion  of  the  common  land,  and  it 
did  not  appear  that  it  was  done  with 
the  assent  or  knowledge  of  the  other 
tenant,  or  that  the  common  land  had 
been  substantially  benefited  thereby, 
it  was  held  that  the  other  tenant  was 
not  liable  for  any  portion  of  the  ex- 
penses of  such  clearing.  Kidder  v. 
Rixford,  16  Vt.  169. 

Improvements  by  Lessee.  —  A  and  B 
wtere  tenants  in  common  of  land.  A 
leased  the  land  without  authority  from 
B,  and  the  lessee  made  permanent  im 
provements.  A  dispossessed  the  lessee. 
Held,  that  the  lessee  had  no  claim 
against  B.  McKinlej'  v.  Peters,  iii 
Pa.  St.  283. 

A  tenant  in  common  of  land  applied 
for  a  decree,  and  that  his  cotenants 
should  render  an  account  of  the  profits 
of  the  property,  etc.  The  decree  was 
granted  in  accordance  with  the  prayer. 
Held,  erroneous,  because  the  court  did 
not  direct  that  an  account  of  the  per- 
manent improvements  made  and  paid 
for  should  not  be  included.  Nelson  v. 
Leake,  25  Miss..  199.  >  . 

Plaintifi"  occupied,  under  a  void  lease, 
land  owned  by  defendant  and  others  in 
common.  .  He  contracted  with  defend- 
ant alone  to  make  certain  improve- 
ments, for  which  he  was  paid  in  the 
product  of  the  land  used  for  mining 
purposes.  Afterwards,  he  was  allowed 
to'  dig  in  a  certain  pit  which  the  de- 
fendant had  opened,  but  went  on  with- 
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But  if  the  improvements  are  made  at  the  instance  or  upon  the 
request  or  with  the  consent  of  the  cotenant,  he  will  be  liable  to 
contribute  his  just  share,^  with  interest,*  but  he  will  not  be  liable 
for  a  further  sum  as  damages, ^  and  where  the  cotenant  makes 
different  improvements  from  those  intended  and  agreed  upon,  he 
cannot  recover  for  them.* 

A  claim  for  contribution  for  improvements  gives,  no  lien  upon 
the  share  of  the  cotenant  failing  or  refusing  to  contribute,  but  a 
special  agreement  for  a  lien  may  be  made,^  though  in  Texas  it 
would  seem  that  the  lien  would  exist  independent  pf  an  agree- 


out  authority  and  against  the  defendant's 
wishes,  and  did  the  work  in  another 
place,  for  which  he  now  claimed  com- 
pensation. Held,  that  the  contract, 
whatever  it  was,  was  only  binding  on 
the  defendant,  and  not  on  his  co- 
tenants.  Vaughan  v.  Cravens,  i  Head 
(Tenn.)  io8. 

Life  Estate  -with  Bemainder  In  Com- 
mon.—  The  sole  owner  of  a  life  estate, 
who  is  also  tenant  in  common  in  re- 
mainder of  the  fee,  will  be  allowed,  on 
partition  with  his  cotenants,  compensa- 
tion for  improvements  made  during  the 
continuance  of  the  life  estate.  It  is 
otherwise  where  the  life  tenant  has  no 
interest  in  the  remainder.  Broyles  v. 
Waddel,  ii  Heisk.  (Tenn.)  32. 

Division  Among  Heirs. — Land  devised 
by  will  was  sold  at  judicial  sale,  and 
the  interest  of  the  purchaser  was  subse- 
quently acquired  by  H,  who  disposed  of 
a  part  of  the  tract  by  making  leases  for 
ninety-nine  years,  and  by  special  war- 
ranty deeds.  The  part  disposed  of  was 
improved  by  the  lessees  and  purchasers, 
and  the  unimproved  portion  was  re- 
tained by  H,  which  upon  his  death,  he 
devised  by  will.  Upon  action  brought 
by  certain  heirs  of  the  original  owner 
and  devisor,  they  were  adjudged  to  be 
owners  of  seven  thirty -sixths  of  the 
whole  tract,  and,  in  a  suit  for  partition, 
it  was  held  that  the  entire  tract  should 
contribute  to  make  up  the  value  of  the 
portion  taken  from  the  unimproved 
tract  of  H's  devisees,  and  that,  to  make 
,  up  this  contribution,  the  value  of  the 
land  must  be  estimated  without  regard 
to  the  improvements,  and  that  every 
portion  of  the  tract  must  be  charged 
with  a  sum  proportioned  to  its  value. 
Gittings  V.  Worthington  (Md.),  9  Atl. 
Rep.  228. 

Doctrine  of  Accountability.  —  Neither 
the  statutory  doctrine  of  "betterments," 
nor  the  act  of  Leg.  South  Carolina 
i88«;,  relating  to  actions  for,  the  re- 
covery of  land,  authorizing  defendants 


to  set  up  claims  for  betterments  or  im- 
provements by  answer,  Applies  to  an 
action  for  partition  between  tenants  in 
common,  which  is  governed  by  the 
equitable  doctrine  of  the  accountability 
of  one  tenant  in  common  with  his  co- 
tenants  when  he  has  increased  the  value 
of  the  cornmon  property  by  improve- 
ments, and  'is  at  the  same  time  liable 
for  rents  and  profits.  McGee  v.  Hall 
(S.  Car.),  6  S.  E.  Rep.  566. 

1.  Taylor  v.  Baldwin,  10  Barb.  (N. 
Y.)  582;  Sears  v.  Munson,  23  Iowa 
380;  Houston  -v.  McCluney,  8  W.  Va. 
135;  and  see  Bazemore  v.  Davis,  55 
Ga.  504;  Young  v.  Polack,  3  Cal.  208; 
Bayley  v.  Denny,  26  La.  Ann.  255; 
Walter  v.  Greenwood,  29  Minn.  87; 
Stevens  v.  Thompson,  17  N.  H.  103; 
Coakl^y  V.  Mahar,  36  Hun  (N.  Y.)  157; 
Ford  V.  KnSpp,  31  Hun  (N.  Y.)  522; 
Dech's  Appeal,  57  Pa.  St.  467. 

2.  Sears  v.  Munson,  23  Iowa  280- 
Young  V.  Polack,  3  Cal.  208. 

3.  Young  V.  Polack,  3  Cal.  208. 

4.  Conrad  v.  Starr,  50  Iowa  4/0. 

6.  If  advances  are  made  by  one  ten- 
ant in  common,  at  the  request  of  his  co- 
tenant,  and  upon  the  promise  of  re- 
payment, for  the  purpose  of  making 
permanent  improvements  upon  the 
premises  held  in  common,  he  has  only 
the  personal  security  of  his  cotenant  for 
repayment,  and  no  lien  upon  the  prop- 
ertv  thereof  unless  bv  special  agreement. 
Taylor  v.  Baldwin,"  10  Barb.  (N.  Y.) 
582. 

When  two  joint  tenants  of  real  estate 
agree  with  each  other  that  one  shall, 
with  his  own  money,  erect  improve- 
ments on  .the  real  estate  jointly  held, 
and  have  a  lien  on  the  interest  of  the 
other,  for  the  money  so  expended,  the 
agreement  with  the  actual  erection  of 
the  improvements  by  one,  and  the  ac- 
quiescence of  the  other  constitutes  such 
a  lien  as  will  be  recognized  and  enforced 
in  a  court  of  equity.  Houston  v.  Mc- 
Cluney, 8  W.  Va.  135. 
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ment  therefor,*  but  such  lien  will  not  take  precedence  over  a  levy 
■  or  attachment  by  a  creditor  of  the  tenant  failing  to  contribute, 
whether  such  creditor  had  notice  of  it  or  not.* 

A  joint  tenant  or  tenant  in  common  who  has  made  improve- 
ments upon  the  common. property  is  entitled  to  an  equitable  par- 
tition thereof,  the  only  good  faith  required  being  that  they  must 
have  been  made  honestly  for  the  purpose  of  improving  the  prop- 
erty,^ and,  as  a  general  rule,  the  improvements  made  by  a  tenant 
will  be  offset  against  the  rents  and  profits  which  have  accrued 
to  him  in  excess  of  his  share.* 

Such  claim  for  contribution  for  improvements  is  assignable, 
ibut  will  not  pass  by  a  quit  claim  deed  of  the  premises.^ 

3.  Sharing  Burdens  and  Losses. — It  is  a  general  rule  that  a  joint 
tenant  or  tenant  in  common  claiming  an  equality  of  benefit  must 
:submit  to  an  equality  of  burden,*  and  even  where  the  loss  is 


1.  The  appellee  -and  one  L  leased 
Jand  contiguous  to  certain  tracts  owned 
iby  them  and  enclosed  and  used  in  com- 
mon all  said  lands.  Appellee,  at  the 
•request  of  L,  paid  all  the  rent  of  the 
leased  land  and  expense  of  fencing. 
With  the  consent  of  the  appellee,  Lsold 

Ihis  interest  to  T,  who  contracted  to  paj 
to  the  appellee-  such  sum  as  was  due 
him  from  L  on  account  of  the  matters 
.aforesaid  and  gave  his  note  for  an  amount 
which  included  said  sum.  T  subse- 
.quently  conveyed  his  interest  to  his 
wife.  Held,  that  appellee  is  entitled  to 
.a  lien  on  said  leased  lands  for  the  monej 
•expended  in  making  improvements 
thereon  at  the  request  of  his  cotenant, 
-and  that  such  lien  binds  the  land  in  the 
hands  of  Mrs.  T,  because  she  had  notice 
of  the  terras  of  the  contract  between 
her  husband  and  L.  Torrey  v.  Martin 
(Tex.),  4  S.  W.  Rep.  642. 

2.  Houston  V.  McCluney,  8  W.  Va. 

■I3.';- 

3.  Pall  V.  Piddock,  21  N.J.  Eq.  311; 
Allen  V:  Hall,  50  Me.  253. 

It  is  no  bar  to  equitable  partition  that 
the  tenant  who  made  the  improvements 
knew,  at  the  time,  that  an  undivided 
:share  in  the  land  was  held  by  another. 
Hall  V.  Piddock,  21  N.  J.  Eq.  311*. 

4.  See  Gayle  v.  Johnston,  80  Ala._ 
395. 

Where  a  tenant  in  common  improves 
the  property  while  in  possession  and 
claiming  to  be  sole  owner,  without  per- 
mission or  request  from  the  cotenant, 
the  latter  is  not  chargeable  with  the 
value  of  the  improvements,  beyond  her 
share   of  the   rents    chargeable  to  the 

former.     Bazemore   v.   Davis,    55   Ga. 

-504- 


A  joint  tenant  or  tenant  in  common, 
who  has  made  improvements  on  land 
before  partition,  cannot  be  compelled 
by  his  cotenant  to  pay  rent  for  such 
improvements  which  fall  to  his  share  on 
partition  being  made.  Nelson  v.  Clay, 
7  J.  J.  Marsh.  (Ky.)   138. 

Effect  of  Disseisin. — The  rule  that  a 
tenant  in  common  is  not  liable  to  his 
cotenants  for  rents  and  profits  of  the 
land  received  by  him,  unless  he  has  re- 
ceived more  than  his  share,  does  not 
appl3'  where  he  disseises  his  qotenants; 
nor  in  such  case  is  he  entitled 
to  contribution  from  his  cotenants 
for  any  improvements  he  may  have  put 
upon  the  land.  Austin  v.  Barrett,  44 
Iowa  488. 

ImproTements  Capable  of  Removal. — 
One  could  not  be  allowed  for  double 
boarding  the  mill  or  putting  in  tank,  in- 
spirator, platform,  or  new  boiler;  but 
for  such  additions  as  could  not  be  re- 
moved without  substantial  injury  to  the 
common  property  the  other  should  be 
charged  at  the  sum  they  enhance  the 
value  of  the  common  property.  No  al- 
lowance can  be  made  for  insurance. 
Neither  could  he  be  charged  for  the  use 
of  the  property  when  unoccupied  with- 
out the  fault  of  the  other.  Farrand  v. 
Gleason,  56  Vt.  633. 

But  in  Alabama  a  tenant  in  common 
asking  for  equitable  partition  and  an  al- 
lowance for  his  improvements  is  not 
bound  to  pay  for  his  use  and  occupa- 
tion. Wilkinson  v.  Stuart,  74  Ala. 
198. 

6.  Curtis  V.  Poland,  66  Tex.  511. 

6.  Wilton  V.  Tazewell,  86  III.  39. 

Where  two  own  a  tract  of  land  as 
tenants  in  common,  and  a  third  person 


1107 


Duties  ana  Liabilities.  JOINT  TENANTS. 


Sharing  Burdens,  etc. 


caused  by  the  errors  in  judgment,  carelessness  or  inattention  of 
the  tenant  in  charge  of  the  property,  it  will  still  fall  upon  them 
equally.'  But  when  the  act  by  which  the  loss  is  caused  amounts 
to  more  than  mere  negligence  or  error  in  judgment  and  consists 
of  a  positive  wrong  or  a  nuisance,  the  loss  must  remain  with  the 
party  whose  act  causes  it,*  whether  the  injury  fhus  inflicted  falls 
oh  a  cotenant  or  on  a  third  party.^ 


acquires  title  to  a  portion  thereof  by 
adverse  possession  under  the  statute  of 
limitations,  the  portion  thus  lost  will  be 
the  common  loss  of  the  two  estates  held 
in  common,  and  will  be  distributed  be- 
tween them  according  to  their  respective 
interests.  Pipkin  v.  Allen,  29  Mo. 
329. 

A  and  B  were  tenants  in  common  of 
a  tract  of  land.  A,  with  the  assent  of  B, 
employed  a  surveyor  to  run  the  bound- 
aries of  their  land,  and  in  doing  so  A, 
accompanied  by  the  surveying  party, 
committed  a  trespass  on  an  adjoining 
tract.  Held,  that  B  was  equally  liable 
for  such  trespass.  Elliott  v.  McCay,  4 
Jones  (N.  Car.)  L.  59. 

Land  held  in  common  bj'  heirs  was 
ordered  sold  to  pay  the  ancestor's  debts, 
and  all  but  one  of  the  tenants  joined  in 
making  up  the  sum  necessary  to  avoid 
a  sale.  Held,  that  the  share  of  the  ten- 
ant not  contributing  was  chargeable 
with  a  fro  rata  part  of  the  amount  so 
paid.   Griifith  v.  Robinson,  14  III.  App. 

377- 

Where  a  tenant  in  common  procures 
at  a  reasonable  price  a  widow's  right  of 
dower  and  homestead  in  the  land,  his 
cotenant  must  contribute  to  the  cost. 
Wilton  V.  Tazewell,  86  111.  29. 

But  a  co-owner  of  a  ram  is  not  liable 
to  one  injured  by  the  ram  which  has  es- 
caped from  the  other  co-owner,  who 
alone  has  possession  of  him.  Marsh  v. 
Hand,  40  Hun  (N.  Y.)  339. 

Two  out  of  three  tenants  in  common 
executed  a  lease  for  years  of  the  whole 
estate,  by  which  the  lessee  covenanted 
to  insure  for  the  benefit  of  the  lessors. 
A  policy  was  obtained  accordingly,  and 
assigned  to  one  of  the  two  cotenants, 
who  recovered  the  whole  amount  of  a 
loss  from  the  insurers.  Held,  that  he  was 
liable  to  an  action  by  the  third  cotenant 
for  his  proportion  of  the  amount,  and 
that  the  admission  in  evidence  of  a 
conversation  between  the  defendant 
and  a  third  person  before  the  assign- 
ment of  the  policy,  for  the  purpose  of 
showing  that  the  assignment  was  to  be 
for  the  benefit  0/  all  the  owners  of  the 
property,   was   no  ground   for   a  new 


trial.     Starks  v.  Sikes.  8  Gray  (Mass.),, 
609. 

1.  Where  one  of  two  joint  owners  of 
a  vessel  took  upon  himself  the  manage- 
ment, direction  and  control  of  the 
whole  vessel,  and,  by  his  carelessncGS, 
inattention,  and  negligent  and  improper 
conduct,  the  vessel  took  fire  and  was 
consumed,  held,  that  he  was  ijot  liable 
to  the  other  joint  owner,  even  though 
he  assumed  the  management,  etc.,  with- 
out the  licence  or  consent  of  the  other. 
Moody    V.    Buck,     [     Sandf.   (N.   Y.) 

304- 

If  one  tenant  in  common,  authorized 
to  improve  the  property,  act  prudently 
and,  in  good  faith,  lie  is  not  to  be  held 
responsible  to  the  other  for  errors  of 
judgment,  either  as  to  the  character  or 
construction  of  the  improvements,  but 
will  be  entitled  to  contribution  from  his 
cotenant.     Reed  w.  Jones,  8Wis.  421. 

2.  If  one  of  two  tenants  in  common 
of  a  mill  use  it  to  the  nuisance  of  a 
stranger,  the  other  owner,  not  actually 
participating  in  the  wrong,  is  not  liable. 
Simpson  v.  Seavey,  8  Me.  (Greenl.) 
138. 

3.  Where  certain  hay  belonging  to  A 
and  B  was  deposited  in  the  barn  of  B, 
with  the  consent  of  A,  held,  that  A 
had  no  right  to  break  and  enter  the 
barn  for  the  purpose  of  carrying  away 
the  hay  or  any  part  of  it,  and  that  such 
breaking  and  entering  was  a  trespass. 
Crocker  v.  Carson,  33  Me.  436. 

But  one  making  bricks  on  land,  with 
permission  froiu  one  of  the  joipt  owners, 
is  not  liable  to  the  other  for  a  trespass. 
Shepherd  v.  Young,  2  La.  Ann.  238. 

A  tenant  in  common,  who  removes 
a  structure  from  the  land  without  injur- 
ing it  unnecessarilj',  is  not  liable  in 
trespass  nor  for  waste  to  his  cotenant,, 
the  structure  having  been  placed  there 
by  plaiijtifF  without  defendant's  assent, 
and  its  maintenance  excluding  defend- 
ant from  that  portion  of  the  land. 
Byam  -u.  Bickford,  140  Mass.  31. 

Under  certain  acts  of  the  State,  and 
of  the  United  States,  payment  was  to- 
be  made  by  a  city  to  those  claimants  of 
certain  lands  who  should  file  plats  and. 
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So  damages  recovered  by  one  of  two  or  more  cotenants  for  in- 
juries to  the  common  property  will  enure  to  the  benefit  of  all.^ 

4.  Taxes  and  Encumbrances. — A  joint  tenant  or  tenant  in  com- 
mon who  has  paid  the  taxes  upon  the  whole  of  the  common 
property,  or  who  has  purchased  at  a  tax  sale  is  entitled  to  be  re- 
imbursed for  his  advances  with  interest  from  the  date  of  pay- 
ment,* and  he  will  have  a  lien  upon  the  common  property  to  se- 
cure such  reimbursement.^  The  interest  of  one  tenant  may  be 
sold  to  meet  his  taxes,  even  though  those  of  the  other  have  been 
paid.* 


pay  taxes.  A  was  a  claimant,  and, 
having  done  that  which  was  required, 
he  paid  accordingly.  Before  the  legis- 
lation aforesaid,  A  had  conveyed  to  B 
an  undivided  interest  in  a  parcel  of  the 
land  so  claimed.  B  sued  A  for  a  part 
of  the  money  received  by  A  from  the 
city.  B  had  neither  filed  a  plat  nor 
paid  taxes,  and  could  have  recovered 
nothing  from  the  city.  Held,  that  his 
action  against  A  could  not  be  main- 
tained. Howard  v.  Donahue,  60  Cal. 
264. 

Conversion. — A  tenant  of  personal 
property  who,  without  the  consent  of 
his  cotenant,  sells  the  property  as  his 
own,  is  liable  for  conversion  of  his  co- 
tenant's  share.  Trees  cut  by  one  co- 
tenant  of  land  without  the  consent  of 
the  other  belong,  after  the  severance,  to 
the  cotenants  of  the  land;  and  if  the 
wrongdoer  sells  the  logs  as  his  own 
without  the  consent  of  his  cotenant,  he  is 
liable  to  him  for  converting  his  share. 
Shepard  v.  Pettit,  30  Minn.  119;  Sul- 
livan V.  Lawler,  72  Ala.  74. 

The  cotenant  who  has  wrongfully 
sold  timber  from  the  land  cannot  set 
up  as  a  defence  that  the  other  had  pre- 
viously done  so.  That  the  present  de- 
fendant took  his  proportion  of  the  price 
of  the  previoiis  sale  does  not  tend  to 
show  that  such  sale  was  authorized  by 
him.  Dwinell  v.  Larrabee,  38  Me. 
464'. 

Assault  and  Battery. — If  two  persons 
agree  to  cultivate  land  on  shares,  each 
has  a  right  to  go  upon  the  premises,  by 
himself,  and  his  authorized  agent's,  to 
remove  his  share  of  the  crops;  and  it 
the  agent  of  one  of  them  goes  upon  the 
premises  for  this  purpose,  and  is  en- 
deavoring to  take  the  share  of  his  prin- 
cipal from  a  cart  in  which  the  other  has 
deposited  crops  gathered  by  him,  a 
servant  of  the  latter,  who  forcibly  re- 
rnoves  such  agent  from  the  land  by  his 
master's  orders,  is  guilty  of  an  assault 
and  battery.  Com.  v.  Rigney,  4  Allen 
.(Mass.;  316. 


1.  Becuel  v.  Wagnespack  (La.),  3  S. 
536- 

2.  Oliver  v.  Montgomery,  39  Iowa 
601 ;  Paine  v.  Slocum,  56  Vt.  504;  Kites 
V.  Church,  142  Mass.  586. 

Where  one  of  two  tenants  in  com- 
mon of  land  paid  all  the  taxes  thereon, 
held,  that  he  could  not  recover  the 
amount  paid  in  excess  of  his  own  share 
from  a  purchaser  of  his  cotenant's 
interest  without  notice  of  the  claim,  nor 
make  it  a  charge  upon  the  land.  Stover 
V.  Cory,  53  Iowa  708. 

Life  Estate  and  Remainder. — The  fact 
that  a  remainder  man  paying  taxes  to 
prevent  a  sale  of  the  property  resided 
with  the  tenant  thereof  does  not  de- 
prive the  former  of  the  right  of  contri- 
bution from  his  cotenants.  Harrison 
V.  Harrison,  56  Miss.  174. 

A  tenant  in  common  for  life  of  one- 
third  part  of  real  estate  is  bound  by 
law  to  pay  one  third  of  the  taxes  assessed 
thereon  and  one  third  of  the  expenses  6f- 
the  necessary  repairs  of  the  premises, 
made  for  the  common  benefit.  Ander- 
son T).  Greble,  i  Ashm.  (Pa.)  136. 

Offsetting  Against  Kents. — Where  one 
cotenant  recovers  from  another  for 
receiving  more  than  his  just  proportion 
of  rents  and  profits  of  the  common 
property,  the  latter  is  entitled  to  be  al- 
lowed to  offset,  in  reduction  of  the 
amount  recovered,  all  suips  paid  by 
him,  within  six  years,  for  taxes  upon 
the  former's  share  of  the  estate.  Kean 
V.  Connelly,  25  Minn.  222. 

Naming  Owners. — Land  was  listed 
for  taxation  in  the  name  of  "B  E's 
heirs."  Held  that  the  taxes  were  not 
invalidated  by  this  method  of  naming 
the  owners,  so  as  to  prevent  a  cotenant, 
who  has  paid  such  taxes,  from  recover- 
ing a  proportionate  share  from  the 
other  cotenants.  Eads  v.  Retherford 
(Ind.),  16  N.  E.  Rep.  587. 

3.  Oliver  v.  Montgomery,   42    Iowa 

36. 

4.  Ronkendorff  t;.  Taylor,  4  Pet.  (U. 
S.)  349. 
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So  one  joint  tenant  or  tenant  in  common  having  advanced 
'  money  to  pay  off  an  encumbrance,  the  others  should  be  required, 
to  pay  to  him  their  proportionate  shares.*  One  of  several  mort- 
gagors of  land  owned  by  all  in  common  cannot,  after  payment  of 
his  proportionate  share  of  the  mortgage,  compel  the  mortgagee 
upon  foreclosure  first  to  resort  to  the  interest,  of  his  cotenants,* 
but  one  tenant  who  has  removed  an  encumbrance  from  the  com- 
mon estate  has  an  equitable  lien  upon  the  shares  of  his  cotenants 
for  the  repayment  to  him  of  their  proportionate  shares,*  and  a 


1.  Carter  v.  Penn,  99  111.  390;  Fur- 
man  r;.  McMillan,  2  Lea  (Tenn.)  121; 
Newbold  v.  Smart,  67  Ala.  326; 
Titsworth  v.  Stout,'49  111.  78. 

Where  one  of  six  tenants  in  common, 
it  not  being  shown  which,  is  estopped 
to  dispute  an  encumbrance,  it  is  good  as 
to  one  sixth  of  the  title,  against  subse- 
quent purchasers,  after  possession  under 
the  encumbrance  bj  one  claiming  the 
benefit  of  it.  Bryan  v.  Ramirez,  8  Cat. 
461.  ' 

C,  the  widow,  and  T  and  H,  the 
adult  sons  of  J,  who  died  intestate, 
borrowed  of  B  $2,000  to  pay  the  debts 
of  the  estate,  securing  the  loan  on  land 
of  which  J  died  seized,  by  trust  deed  to 
E.  A  bill  for  partition  was  filed,  in 
which  F,  a  minor  son,  and  E,  the 
trustee,  were  made  parties,  but  B  was 
not  joined.  Tiie  court  decreed  that 
the  land  be  divided  into  five  lots;  that 
lot  I  be  sold  to  pay  the  encumbrance, 
lot  2  be  assigned  to  H,  lot  3  to  F,  lot 

4  to  C,  and  lot  5  to  T.    T  conveyed  lot 

5  to  H,  who  'conveyed  separate  parts 
thereof  to  S,  M  and  V.  H  paid  to  E 
his  portion  of  the  incumbrance,  and  re- 
ceiving a  release  of  lot  2,  and  the  widow 
paid  $450  as  her  portion  of  the  encum- 
brance due.  Lot  I  had  been  sold  by 
the  master,  and  a  balance  of  $930  left 
due  on  the  encumbrance,  and  E,  as 
trustee,  sold  the  part  of  lot  5  which  had 
been  conveyed  to  S,  and  it  was  bid  in 
by  S  for  the  balance  due  on  the  trust 
deed,  which  was  paid  to  E,  who  ex- 
ecuted a  release  of  the  trust  deed.  Held, 
that  B,  not  being  a  party  to  the  partition 
suit,  was  not  bound  thereby,  and  could 
not  be  compelled  to  refund  the 
money,  but  that  S  was  entitled  to  con- 
tribution, and  that  the  encumbrance 
should  be  apportioned  upon  the  several 
interests,  so  that  each  should  pay  its 
ratable  share.  Vogel  v.  Brown  (111.), 
II  N.  E.  Rep.  327. 

A  and  B  being  tenants  in  common, 
B  mortgaged  his  interest  to  A  for  a 
sum   certain,   and   also   for  future  ad- 


vances, and  subsequently  they  both, 
brought  suit  for  a  trespass  to  the  com- 
mon property.  During  the  suit,  B  con- 
veyed his  title  to  the  defendant  wife, 
but  not  his  interest  in  the  action.  On 
a  bill  to  foreclose,  and  for  accounting 
between  tenants  in  common,  held, 
that  after  the  conveyance  only  the  taxes 
and  reasonable  expenses  ini  paying  them 
could  be  allowed,  and  nothing  for  the 
litigation.  But  one  half  the  disburse- 
ments on  account  of  the  litigation  in- 
curred before  the  conveyance  should  be 
allowed  under  the  accruing  clause  in. 
the  mortgage.     Paine  v.  Slocum,  56  Vt. 

504- 

Where  two  bought  a  mill  jointly,  and 
not  as  partners,  and  gave  joint  notes  for 
the  purchase  money,  the  funds  of  the 
firm  afterwards  received  were  held  not 
to  be  applicable  to  the  share  each  one 
was  bound  to  pay;  and  the  court  below 
was  right  in  refusing  to  charge  that  the- 
possession  of  the  notes  by  one  of  the 
partners  created  no  liability  for  contri- 
bution.    Wall  V.  Fife,  37  Pa.  St.  394. 

2.  Schoenewald  v.  Dreden,  8  111. 
App.  389. 

Where  one  ot  two  tenants  in  common 
has  paid  his  share  of  a  joint  mortgage, 
and  the  other  has  mortgaged  his  portion' 
a  second  time,  the  former  is  entitled  to- 
a  discharge,  and  the  later  mortgage 
cannot  have  the  first  mortgage  satisfied 
from  the  joint  property,  or  postponed 
to  his  own  on  the  ground  that  the  re- 
lease is  in  fraud  of  iiis  rights.  South- 
worth  V.  Parker,  41  Mich.  198. 

Mortgage  of  Undivided  Interest. — 
Where  an  owner  of  an  undivided  inter- 
est in  goods  mortgages  them,  an  agree- 
ment by  the  other  owner  to  pay  the 
mortgage,  or  an  actual  part  payment, 
will  not  of  itself  bring  his  own  interest 
within  the  mortgage.  Keatles  v.  Chris  ■ 
tie,  47  Mich.  594. 

3.  Where,  under  Alabama  Code,  ^ 
2191,  A  and  B,  purchasers,  having  taken 
the  title  in  their  joint  names,  are  co- 
tenants,  and  jointly  mortgage  the  land 
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homestead  right  cannot  be  set  up  by  one  of  his  cotenants  against 
such  lien,^ 

5.  As  to  Purchase  Money,  Care  and  Management. — Where  a  joint 
tenant  or  tenant  in  common  has  paid  all  or  more  than  his  share 
of  the  purchase  price  of  the  common  property,  his  cotenants 
must  contribute  their  proportionate  share  of  the  expense,*  and 
the  cotenant  paying  more  than  his  share  has  a  lien  upon  the 
common  property  for  its  repayment.* 

Joint  or  common  owners  are  not  entitled  to  charge  each  other 
for  services  rendered  in  the  care  and  management  of  the  common 
property  unless  there  is  a  special  agreement  or  a  mutual  under- 
standing to  that  effect,*  and  such  agreement  will  not  be  extended 
beyond  its  terms.^ 


to  indemnify  their  surety  on  the  pur- 
chase money  note,  A  paying  more  than 
his  proportion  of  the  debt,  has  an  equi- 
table lien  on  B's  interest  for  the  excess. 
Newbold  v.  Smart,  67  Ala.  326. 

The  rule  that  a  tenant  in  common 
who  has  removed  an  encumbrance  from 
the  common  estate  has  an  equitable  lien 
for  contributing  to  the  extent  of  his  co- 
tenant's  respective  interests,  enforced 
under  the  provisions  of  the  Illinois  Par- 
tition act  of  i85i  for  the  apportionment 
of  encumbrances;  although  after  fore- 
closure of  the  encumbering  mortgage 
the  cotenant  had  demanded  and  re- 
ceived all  (instead  of  half)  the  redemp- 
tion money  from  the  master,  and  in- 
stead of  cancelling  had  treated  the  cer- 
tificate as  in  force  against  the  cotenant. 
Titsworth  v.  Stout,  49  111.  78. 

One  of  two  joint  purchasers  of  land, 
who  pays  more  than  his  share,  has  a 
right  to  be  reimbursed  out  of  the  land, 
and  to  have  debts  which  were  created 
by  money  jointly  borrowed  to  pay  on 
the  land,  paid  before  an  attaching 
creditor  of  the  other  can  take  any  pro- 
ceeds. Furman  v.  McMillan,  2  Lea 
(Tenn.)  121. 

1.  Newbold  -v.  Smart,  67  Ala.  326. 

2.  See  Leitch  v.  Little,  14  Pa.  St. 
250. 

A  tenant  in  common  who  has  paid 
the  entire  purchase  price,  and  is  in  pos- 
session, collecting  the  rents  and  profits 
and  not  accounting  therefor,  is  under 
no  obligations  to  pay  the  taxes  assessed 
to  his  cotenant.  Oglesby  v.  HoUistfer 
(Cal.;,  18  Pac.  Rep.  146. 

3.  Newbold  v.  Smart,  67  Ala.  326; 
Millard  v.  McMullin,  18  N.  Y.  345. 

A  and  B  were  tenants  in  common  of 
an  estate,  for  which  B  had  paid  his 
share  ol  the  purchase  money,  and  which 
they  divided  by  partition.     A  died  and 


his  heirs  agreed  that  his  widow  should 
retain  possession  of  A's  part,  which  B 
afterward  leased  from  her.  The  former 
owner  brought  ejectment  against  B  to 
recover  A's  partof  the  purchase  money, 
which  B  paid.  Held,  that  he  could 
hold  the  land  as  security  for  the  repay- 
ment to  him  of  the  purchase  money, 
but  for  no  other  debt  against  the  heirs 
of  his  cotenants.  Leitch  v.  Little,  14 
Pa.  St.  250. 

Title  in  One  Cotenant. — If  two  per- 
sons are  the  joint  owners  of  lands,  but 
the  legal  title  is  in  one  of  them,  and  the 
other,  who  has  a  mere  equity  in  the 
land,  is  indebted  to  the  one  who  has  the 
legal  title,  the  latter  will  not  be  forced 
to  part  with  the  legal  title  until  the  dis- 
charge of  his  indebtedness  to  him,  and 
until  he  is  freed  from  liability  for  him, 
and  his  representatives,  heirs  and  devi- 
sees have  the  same  rights.  Williams 
V.  Love,  2  Head  (Tenn.)  80. 

4.  Fuller  v.  Fuller  (Fla.),  2  So.  Rep. 
426;  Hamilton  v.  Conine,  28  Md.  635; 
Franklyn  v.  Robinson,  :  Johns.  Ch.  (N. 
Y.)  157;  and  see  Anderson  v.  Clanch 
(Tex.),  6  S.  W.  Rep.  760. 

A  and  B  were  the  owners  of  three- 
fourths  of  a  certain  oil  lease,  and  C  was 
the  owner  of  the  remaining  fourth.  A 
and  B  agreed  that  B  was  to  work  the 
well  in  place  of  a  former  employe  hired 
by  C,  but  C  would  not  assent  to  this  ar- 
rangement. B,  however,  did  work  the 
well,  and  then  brought  an  action  against 
C  to  recover  his  one  fourth  of  the  ex- 
penses of  working  the  we'll.  C  had  re- 
ceivCjd  his  share  of  the  product  of  the 
well.  Held,  that  C  was  not  liable  to  B, 
whom  he  had' not  employed.  Thomp- 
son V.  Newton  (Pa.),  7  Atl.  Rep.  64. 

5.  Plaintiff  and  defendant  agreed  that 
the  latter  should  manage  lands  jointly 
purchased,  and  deduct  reasonable  com- 
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What  Constitutes. 


VIII.  Adverse  Possession  and  the  Statute  of  Limitations — 
1.  What  Constitutes  Adverse  Possession. — The  entry  and  possession 
of  one  joint  tenant  or  tenant  in  common  being, /rm^yaczV,  in 
support  of  his  cotenant's  title,  to  constitute  an  adverse  possession 
there  must  be  some  notorious  and  unequivocal  act  indicating  an 
intention  to  hold  adversely,*  or  an  actual  disseisin  or  ouster.* 
The  silent  and  peaceable  possession  of  one  tenant,  with  no  act 
which  can  amount  to  an  ouster  of  his  cotenants,  is  not  adverse,^ 
so  either  actual  notice  of  the  adverse  claim  must  be  brought 
home  to  the  latter,  or  there  must  have  been  unequivocal  acts, 
open  and  public,  making  the  possession  so  visible,  hostile,  exclu- 
sive and  notorious  that  notice   may  fairly  be  presumed,*  and  the 


pensation  and  expenses  from  the  rents. 
Defendant  did  not  agree  to  contribute 
anj'  sum  for  rent.  Held,  in  accounting, 
that  plaintiff  could  not  charge  defendant 
■with  use  and  occupation.  Anderson  v. 
Clanch  (Tex.),  6  S.  W.  Rep.  760. 

1.  Warfield  v.  Lindell,  30  Mo.  272; 
Peeler  v.  Guilkey,  27  Tex.  355;  Purcell 
V.  Wilson,  4  Gratt.  ( Va.)  16;  Allen  v. 
Hall,  I  McCord  (S.  Car.)  131. 

2.  Purcell  v.  Wilson,  4  Gratt.  (Va.) 
16;  Holley  V.  Hawley,  39  Vt.  525;  Gray 
V.  Givehs„2  Hill  (S.  Car.)  Ch.  511. 

Possession  by  one  tenant  in  common 
will  not  per  se  constitute  an  adverse , 
possession  against  his  cotenant.  But 
where,  by  some  notorious  act,  he  claims 
an  exclusive  right,  though  it  be  under 
a  title  which  is  void,  the  statute  of  limi- 
tations shall  run  from  the  time  of  such 
'claim.  Jackson  v.  Tibbets,  9  Cow.  (N. 
Y.)  241;  Clapp  w.  Bromagham,  9  Cow. 
(N.  Y.)  530. 

Although  a  tenant  in  common  of  land 
has  been  in  the  sole  reception  of  the 
profits  for  more  than  seven  yea^s,  yet, 
if  there  is  not  evidence  to  the  contrary, 
it  will  be  presumed  that  his  original  en- 
try was  permissive,  and,  under  an  asser- 
tion of  both  his  own  claim  and  that  of 
his  cotenant,  a  subsequent  claim  can- 
not make  his  possession  adverse  without 
proof  of  actual  ouster.  Linker  v.  Ben- 
son, 67  N.  Car.  150. 

One  of  a  number  of  heirs  to  realty 
canhot  obtain  title  by  adverse  possession, 
as  against  the  others,  without  rebutting 
the  presumption  that  he  holds  for  the 
beneiit  of  all,'and  without  showing  that 
he  has  done  some  notorious,  hostile  act 
inconsistent  with  their  rights.-  Berg  v. 
McLafferty  (Pa.),  12  Atl.  Rep.  460. 

Possession  of  a  tenant  in  common  is 
prima  facie  not  adverse  to  his  coten- 
ant; and  pernancy  of  profits,  especially 
for  a  time  short  of  the  statute  of  limi- 


tations, does  not  make  it  otherwise. 
Tenant  of  a  tenant  in  common  may 
well  purchase  the  title  of  a  cotenant. 
Catlin  V.  Kidder,  7  Vt.  12. 

3  Challefoux  v.  Ducharme,  8  Wis. 
287;  s.  c,  4  Wis.  554. 

A  tenant  in  common  in  possession  of 
the  common  estate  cannot  acquire  title 
to  the  whole  of  the  estate  by  adverse 
possession,  unless  there  be  such  an  ous- 
ter of  his  cotenants  as  to  entitle  them 
to  bring  ejectment  against  him.  Day 
V.  Davis,  64  Miss.  253. 

If  one  tenant  in  common  sues  a  writ 
of  entry  against  his  cotenant,  who 
pleads  nul  disseisin,  proof  of  the  de- 
fendant's title  as  tenant  in  common  will 
not  now  entitle  him  to  judgment,  .Afojws 
Stat.  1826,  ch.  344,  having  rendered  it 
necessary  that  he  should  also  prove  an 
actual  ouster.  Cutts  v.  King,.  5  Me. 
(5  Greenl.)  482. 

It  appeared  from  the  plaintiJfFs  testi- 
mony that  the  defendant  entered  upon 
the  land  in  controversy  some  years  be- 
fore he  acquired  his  title,  and  con- 
tinued ever  afterwards  to  occupy  it  for 
a  residence  and  for  cultivation;  but 
there  was  no  evidence  of  any  adverse 
claim  on  his  part,  tield,  that  the  evi- 
dence did  not  show  an  adverse  posses- 
sion.    Greer  v.  Tripp,  56  Cal.  209. 

Though,  in  South  Carolina,  a  pur- 
chaser from  one  of  several  cotenants 
of  a  part  of  a  tract  of  land,  without  ref- 
erence to  the  title  of  the  others,  does 
not  necessarily  become  a  tenant  in 
common,  so  as  to  prevent  him  from 
perfecting  his  title  by  adverse  posses- 
sion, under  the  statute  of  limitations,  it 
being  only  necessary  in  order  to  consti- 
tute adverse  possession,  that  the  land 
should  be  held  as  one's  own.  Gray  v. 
Bates,  3  Strobh.  (S.  Car.)  498. 

4.  Culow  V.  Rhodes,  87  N.  Y.  348; 
Gray  v.  Givens,  2   Hill   (S.  Car.)  Ch. 
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Ouster  and  Disseisin. 


statute  of  limitattons  will  begin  to  run  only  from  the  time  of  such 
notice.^ 

Exclusive  possession  is  not  necessarily  adverse ;  ^  it  must  ap- 
pear that  the  common  property  has  been  used  in  some  manner 
■otherwise  than  in  the  usual  and  legitimate  exercise  of  the  right 
of  enjoyment.^ 

An  infant  is  not  chargeable  with  notice,"*  and  a  husband  and 
wife  cannot  hold  adversely  to  each  other.^ 

2.  Ouster  and  Disseisin. — One  joint  tenant  or  tenant  in  common 
may  oust  or  disseise  his  cotenant,®  and  such  ouster  is  of  the  same 


511;  Northrop  v.  Marquam  (Oreg.),  18 
Pac.  Rep.  449. 

The  adverse  possession  of  a  tenant  in 
•common  may  be  demonstrated  by  cir- 
cumstances; actual  notice  need  not  be 
given.  Lodge  v.  Patterson,  3  Watts 
(Pa.)  74. 

One  tenant  in  common  can  oust  his 
■cotenaht  and  hold  in  severalty;  but  a 
silent  possession,  accompanied  by  no 
act  which  can  amount  to  an  ouster,  or 
give  notice  to  his  cotenant  thdt  his 
possession  is  adverse,  is  no.t  an  adverse 
possession.  McClung  v.  Ross,  5 
Wheat.  (U.  S.)  116. 

A  father  who  is  a  tenant  in  common 
witli  his  children  of  slaves,  for  a  part  of 
w^hom  he  is  guardian,  will  be  presumed 
to  hold  the  slaves  under  the  joint  title, 
and  to  make  out  a  case  of  adverse  hold- 
ing, he  must  show  clearly  that  he  held 
solely  for  himself,adversely  to  the  others, 
and  that  they  had  knowledge  of  such 
claim  and  holding.  Gannaway  v.  Tarp- 
ley,  I  Coldw.  (Tenn.)  572. 

A  declaration  of  an  intention  to  hold 
adversely  made  to  a  stranger  is  not  suf- 
ficient unless  brought  to  the  knowledge 
of  the  cotenant.  Warfield  v.  Lindell, 
30  Mo.  272. 

The  lessee  of  one  tenant  in  common 
told  the  son  of  the  other,  while  the 
father  was  living,  that  he  (the  lessee) 
had  more  right  on  the  premises  than 
the  son  had.  Held,  that  this  had  no 
tendency  to  prove  that  the  tenant  in 
■common,  under  whom  he  occupied 
the  premises,  held  adversely  to  the 
other.  Campau  ■£».  Carapaii,  45  Mich. 
367. 

1.  Northrop  v.  Marquam  (Qreg.),,  18 
Pac.  Rep.  449. 

2.  Owen  V.  Morton,  24  Cal.  373. 

3.  Dodd  V.  Watson,  4  Jones  (N. 
■Car.)  Eq.  48. 

A  purchaser  from  a  tenant  in  com- 
mon, who  takes  possession  and  occu- 
pies the  land  without,  acknowledging 
the  title  of  the  other  tenants  in  com- 


mon, holds  adversely,  and  may  protect 
his  possessipn  by  the  statute  of  limita- 
tions. Elliot  V.  Morriss,  i  Harp.  (S. 
Car.)  Ch.  2S1. 

Evidence  that  the  land  was  forest, 
and  the  occupation  consisted  of  an  oc- 
casional cutting  of  a  few  trees  for  shin- 
gles, or  peeling  a  few  loads  of  bark,  is 
not  enough,  as  to  acts  of  possession,  nor 
is  prooi  of  notice  to  a  former  agent  of 
the  cotenant  enough  as  respects  knowl- 
edge. Chandler  v.  Ricker,  49  Vt.  128; 
Squires  v.  Clark,  17  Kan.  84;  Ball 'i;. 
Palmer,  Si  111.  370. 

Where  a  tenant  in  common  holds 
over,  after  a  partition,  his  possession 
will  not  be  considered  adverse  until  a 
demand  is  made  by  the  other  tenants, 
unless  he  does  some  act  am.ounting  to 
an  actual  exclusive  possession,  which 
would  give  notice  that  he  intended  to 
keep  out  all  others  or  some  act  amount- 
ing to  a  disclaimer  of  the  rights  of  the 
other  tenants.  Anders  v.  Anders,  9 
Ired.  (N.  Car.)  L.  214. 

In  a  suit  to  foreclose  a  mortgage  of 
one  undivided  half  of  land  against  one 
who  had  been  in  possession  more  than 
twenty  years  as  the  tenant  of  the  owner 
of  the  other  half,  the  fact  that  the  ten- 
ant had  made  permanent  improvements 
on  the  premises  without  any  acts  of  in- 
terference on  the  part  of  the  mortgagor 
or  the  mortgagee  is  not  sufficient  evi- 
dence of  adverse  possession  as  against 
the  plaintiff.  Perkins  v.  Eaton  (N.  H.), 
10  Atl.  Rep.  704. 

Payment  of  rents  by  the  collector  to 
one  tenant  in  common  is  not  evidence 
that  the  latter  holds  adversely  to  his 
cotenant.  Rodney  v.  McLaughlin 
(Mo.),  9  S.  W.  Rep.  726. 

4.  Northrop  v.  Marquam  (Oreg.),  18 
Pac.  Rep.  449. 

5.  Springers.  Young  (Oreg.),  12  Pac. 
Rep.  400. 

6.  Hoffstetter  -v.  Blattner,  8  Mo.  276; 
Parker  v.  Locks  &  Canals,  3  Mete. 
(Mass.)  91. 
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nature  as  an  ouster  by  a  stranger,  though  acts  which,  if  done  bjr 
a  stranger,  would  amount  to  a  disseisin  are  not  necessarily  so  if 
performed  by  a  cotenant,  the  effect  in  such  case  being  governed 
largely  by  the  notoriety  and  intent  of  the  act.^  An  ouster  will 
not  be  presumed.^ 

(a)  What  Constitutes  Disseisin  or  Ouster. — The  conveyance  by 
one  joint  tenant  or  tenant  in  common  of  the  whole  property  to 
a  third  person  who  enters  under  the  conveyance  constitutes  a  dis- 
seisin or  ouster  of  the  other  tenants,*  and  the  purchase  by  one 


1.  Stronger  evidence  is  required  to 
show  an  adverse  holding  by  a  tenant  in 
common  than  by  a  stranger.  Barret  v. 
Coburn,  3  Mete.  (Ky.)  510. 

One  tenant  in  common  may  disseise 
another.  The  oilly  difference  between 
that  and  the  other  cases  is  that  acts 
which,  if  done  by  a  stranger,  would  be 
j>er  se  a  disseisin,  are,  in  the  case  of 
tenancy  in  common,  susceptible  of  ex- 
planation consistently  with  the  real 
title.  Acts  of  ownership  in  tenancies 
i'n  common  are  not  necessarily  acts  of 
disseisin;  it  depends  upon  the  intent 
with  which  they  are  done  and  their 
notoriety.  Parker  v.  Locks  &  Canals, 
3  Metc."(Mass.)  91. 

An  ouster  by  a  tenant  in  common  of 
his  cotenant  does  not  differ  in  its 
nature  from  any  other  ouster  and  in  no 
respect  except  in  the  degree  of  evidence 
required.  Acts  which  are  decisive  in 
one  case  are  equivocal  in  the  other. 
An  actual  intent  to  exclude  the  coten- 
ant from  the  enjoyment  of  the  property 
must  be  shown,  and  no  evidence  on 
this  point  is  so  satisfactory  as  a  refusal 
to  admit  him  to  possession  or  to  account 
for  profits  received  on  a  demand  made. 
Newell  V.  Woodruff,  30  Conn.  492.  , 

2.  Odom  V.  Weathersbee  (S.  Car.),  i 
S.  E.  Rep.  890. 

3.  Burgett  v.  Taliaferro  (111.), 9  N.  E. 
334;  Kinney  tj.  Slattery,  51  Iowa  3i;3; 
Rutter  -V.  Small  (Md.),  11  Atl.  Rep. 
698;  Bogardus  v.  Trinity  Church,  4 
Paige  (N.  Y.)  178;  Town  v.  Needham, 
3  Paige  (N.  Y.)  546;  Jackson  v.  Smith, 
13  Johns.  (N.  Y.)  406;  Burton  v.  Mur- 
phy, 2  Tayl.  (N.  Car.)  259. 

Where  one  tenant  in  common  of 
land  conveys  the  whole  estate  in  fee, 
with  covenants  of  seisin  and  warranty, 
and  the  grantee  enters  and  holds  ex- 
clusive possession  thereof,  such  entry 
and  possession  is  a  disseisin  of  the  co- 
tenants.  Kittredge  v.  Locks  &  Canals, 
17  Pick.  (Mass.)  246. 

A  deed  of  warranty  given  by  one 
tenant  in  common  in  possession  to  a 


stranger  whose  deed  is  recorded  and 
who  enters  and  occupies  a  part  thereof, 
the  residue  remaining  vacant,  ousts  the 
cotenant  of  the  grantor  and  puts  the 
grantee  in  possession  of  the  whole. 
Thomas  v.  Pickering,  13  Me.  337. 

■  Possession  of  one  tenant  in  commoni 
is  the  possession  of  all.  So  where  one 
is  in  possession  of  land,  claiming  only 
three  sevenths,  and  recognizing  the 
title  of  others  as  tenants  in  common  to 
the  remaining  four  sevenths,  his  pos- 
session is  not  to  be  regarded  as  ad- 
verse. But  where  he  subsequently  con- 
veys the  entire  tract  and  his  vendee 
enters,  claiming  openly  and  continu- 
ously under  the  deed,  the  vendee's 
possession  becomes  adverse  to  the 
other  tenants  in  common  from  the  date 
of  his  entry,  although  they  may  have 
no  actual  notice  that  he  is  claiming  ad- 
versel}'  to  them.  Greenhill  v.  Briggs. 
(Ky.),  2  S.  W.  Rep.  774. 

Quit  Claim  Deed. — The  execution  by 
some  tenants  in  common  of  qiiit  claim 
deeds  of  their  interest  in  certain  land,, 
and  by  one  of  their  grantees  of  a  war- 
ranty deed  of  a  small  portion  thereof, 
will  not  constitute  an  ouster  of  their 
cotenants  who  are  not  in  possession. 
Hume  V.  Long,  53  Iowa  299. 

Purchase  and  Use. — Where  a  piece  of 
land  is  owned  in  common  by  five  differ- 
ent persons  and  S,  a  stranger  to  the 
title,  purchases  the  entire  estate  from 
four  of  such  owners,  taking  a  deed  from 
them  purporting  to  convey  the  entire 
estate  and  takes  immediate  possessipn 
of  the  entire  estate,  and  takes  all  the 
rents  and  profits  of  the  entire  estate  for 
several  years,  and  twice  mortgages  the- 
entire  estate  and  makes  alterations  and 
improvements  upon  the  land  withoutcon- 
sulting  A,  the  other  tenant  in  common,, 
and  without  his  consent,  keld,  that 
such  action  by  S  is  an  ouster  of  A,  the 
other  tenant  in  common.  Scantlin  v. 
Allison,  32  Kan.  376. 

Levy  by  Creditor. — Where  the  owners 
of  an  undivided  part  of  a  parcel  of  land 
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tenant  of  an  outstanding  title,  while  it  ordinarily  enures  to  the 
benefit  of  all,  will  be  an  ouster  when  accompanied  by  a  hostile 
claim,  and  acts  of  possession  inconsistent  with  the  rights  of  the 
cotenants,  of  which  they  have  knowledge,^  but  it  cannot  be  pre- 
sumed from  the  mere  fact  of  sole  possession  or  exclusive  receipt 


gave  a  deed  of  the  whole  parcel  and  the 
grantee  entered  under  the  deed,  and 
afterwards  a  creditor  of  the  grantee 
levied  upon  the  whole  parcel  and 
entered  under  his  levy,  claiming 
to  be  sole  owner  of  the  land, 
it  was  held  that  the  cotenant  of 
the  maker  of  the  deed  was  disseised. 
Bigelow  f.  Jones,  lo  Pick.  (Mass.)  i6i. 

Where  the  owner  of  an  undivided 
part  of  a  parcel  otland  gave  a  deed  of 
the  whole  parcel  and  the  grantee  en- 
tered under  the  deed,  and  afterwards  a 
creditor  of  the  grantee  levied  upon  the 
whole  parcel  and  entered  under  his 
levy,  claiming  to  be  the  sole  owner  of 
the  land,  the  cotenant  of  the  maker  of 
the  deed  was  thereby  disseised.  Nichols 
V.  Smith,  22  Pick.  (Mass.)  316. 

Coparceners. — A  feoffment  by  one 
parcener,  who  occupies  alone  under  a 
general  entry,  operates  as  a  conveyance 
of  her  own  purpart  and  as  a  deforce- 
ment of  her  coparceners.  Dord.  Read, 
or  Reed  -v.  Taylor,  2  N.  &  M.  (Eng.) 
508;  5  B.  &  Ad.  575. 

Conveyance  of  One's  Interest  by  Ketes 
and  Bounds. — A  conveyance  by  one 
joint  tenant  or  tenant  in  common  of  all 
his  interest  in  real  estate,  though  the 
land  is  described  in  such  a  rnanner  as  to 
pass  the  whole  under  the  deed,  if  the 
grantor  has  owned  the  whole,  is  not 
notice  of  itself  to  the  other  joint  owner 
or  tenant  in  common  of  any  such  ex- 
clusive claim  to  the  land  on  the  part  of 
the  grantor  as  to  oust  the  other  tenant 
of  his  legal  seisin  in  the  land.  Roberts 
V.  Morgan,  30  Vt.  319. 

Refusal  to  Give  Up  Moiety. — Where 
one  of  two  tenants  in  common  of  land 
conveyed  the  whole  estate  to  A  by  a 
deed  with  warranty  and  A  entered, 
claiming  title  to  the  whole,  and-  on 
being  requested  by  the  cotenant  to  give 
up  a  moiety  thereof,  refused  to  do  so, 
and  declared  that  he  would  stand  a  law 
suit  before  he  would  give  it  up,  it  was 
held  that  there  was  an  ouster  of  the  co- 
tenant,  which  entitled  him  to  maintain 
a  writ  of  entry  against  A.  Marcy  v. 
Marcy,  6  Mete.  (Mass.)  360. 

1.  HoUey  v.  Hawley,  39  Vt.  525; 
Cook  V.  Clinton  (Mich.),  31  N.  W. 
Rep.  317. 


Where  land  was  demised  to  certain 
persons  as  tenants  in  common  and  it 
was  agreed  verbally  between  them  that 
one  should  give  up  his  share  for  an 
agreed  compensation  to  the  others,  who 
thereupon  entered  on  it  and  excluded 
him  from  the  possession,  this  was  held 
a  disseisin  of  such  devisee.  Leonard  w. 
Leonard,  10  Mass.  281. 

Where  one  of  several  remainder  merb 
who  was  living  with  the  tenant  for  life 
upon  the  land  accepted  a  deed  of  a  por- 
tion thereof  without  warranty  and 
for  a  nominal  consideration  and 
thereafter  occupied,  claiming  to 
hold  the  premises  conveyed  ad- 
versely under  the  deed,  but  there' 
was  no  apparent  change  of  possession 
or  occupation  and  no  notice  of  a  hostile 
claim  given  to  the  cotenants,  held, 
that  the  giving  and'  receiving  of  the 
deed  was  not  in  itself  an  act  hostile  to 
the  rights  of  the  cotenants,  but 
that  both  the  deed  and  the  posses- 
sion under  it  were  consistent  therewith, 
as  the  grantor  could  convey  the  life 
estate  so  that  it  gave  no  notice  or  inti- 
mation of  a  hostile  claim;  and  that, 
therefore,  there  was  no  adverse  posses- 
sion, such  as  would  defeat  an  action  for 
partition.  Culver  v.  Rhodes,  87  N.  Y. 
348. 

One  tenant  may  oust  his  cotenants 
and,  by  long  continued  exclusive  posses- 
sion, with  claim  of  title  under  a  recorded 
deed,  n^ay  bar  the  claims  of  his  coten- 
ants. Dexter  v.  Arnold,  3  Sumn.  (U. 
S.)  152;  Harpending  v.  Dutch  Church, 
16  Pet.  (U.  S.)  455. 

A  tenant  in  common  of  land,  after 
demand  and  possession  in  common  by 
a  cotenant,  took  a  conveyance  of  the 
entire  premises  from  a  hostile  source 
and  claimed  under  it  as  sole  owner. 
Held,  tha.t  these  facts  were  suiBcient  to 
warrant  a  jury  in  finding  an  ouster. 
Clark  V.  Crego,  47  Barb.  (N.  Y.)  599. 

Failure  to  Record  Deeds. — Defendant 
in  a  bill  for  partition  was  in  possession 
of  the  land  in  question,  claiming  that  he 
had  held  it  adversely  to  his  cotenant, 
under  a  deed  from  the  deceased  owner's 
widow,  during  the  statutory  period,  but 
it  appeared  that  such  deed  had  never 
been  recorded,  and  there  was  no  proof 
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of  rents  and  profits,^  unless  they  are  accompanied  by  some  no- 
torious and  .  unequivocal  act  of  exclusion,*  or  continued    for  a 


that  plaintiff  ever  had  notice  of  it.  Held, 
that  the  defendant's  possession  was  not 
adverse  to  plaintiff,  and  partition  should 
be  decreed.  Hignite  v.  Hignite  (Miss.), 
4  So.  Rep.  345- 

Knowledge  of  Dispossessed  Tenant. — 
A  tenant  in  common  is  ousted  by  his 
cotenant  only  when  he  is  aware-  that 
his  cotenant  in  possession  claims  the 
land  as  exclusively  his  own,  or  when, 
as  a  prudent  man  reasonably  attentive 
to  his  own  interests,  he  ought  to  have 
known  that  his  cotenant  asserted  an 
exclusive  right  to  the  land.  Packard  v. 
Johnson,  57  C-al.  180. 

Defective  Title. — One  tenant  in  com- 
mon may  disseise  another,  and  if  a  per- 
son enter  into  possession  claiming  title 
which  turns  out  to  be  defective  as  to  a 
moiety,  it  is  a  disseisin  of  the  parties 
•entitled  to  that  moiety.  Prescott  v. 
Nevers,  4  Mass.  (U.  S.)  326. 

1.  Johnson  v.  Toulmin,  18  Ala.  50; 
Hudson  V.  Coe  (Me.),  8  Atl.  Rep.  249; 
■Colburn  v.  Mason,  25  Me.  434;  Parker 
•w.  Locks  and  Canals,  3  Mete.  (Mass.) 
91;  Ward  V.  Farmer,  92  N.  Car.  93; 
Caldwell  v.  Neely,  81  N.  Car.  114;  Hig- 
bie  V.  Rice,  5  Mass.  344;  Bolton  v. 
Hamilton,  2  Watts  &  S.  (Pa.)  294; 
Morris  v.  Vanderen,  i  Dall.  (U.  S.) 
64. 

Th6  exclusive  enjoyment  by  a  tenant 
in  common  of  the  possession  and  of  the 
rents  and  profits  of  lands  for  sixteen 
-  vears  is  not  sufficient  evidence  of 
ouster.  McGee  u.  Hall  (S.  Car.),  i 
S.   E.  Rep.  711. 

In  an  action  of  ejectment  brought  by 
a  tenant  in  common  against  a  cotenant, 
a  finding  of  a  demand  to  be  let  into 
possession,  and  a  refusal,  does  not 
amount  to  a  finding  of  an  ouster. 
Carpentier  v.  Mendenhall,  28  Cal.  484. 
■  A  tenant  in  common  having  mort- 
gaged his  interest,  and  being  permitted 
by  the  mortgagee  to  remain  in  posses- 
sion, has  a  right  to  occupy  in  common 
with  his  cotenants,  or  in  severalty; 
and  his  jaccupation  in  severalty  will  not 
amount  to  a  disseisin  of  the  mortgagee. 
■Colton  V.  Smith,  11  Pick.  (Mass.)   311. 

2.  Hudson  v.  Coe  (Me.),  8  Atl.  Rep. 
249;  Colburn  v.  Mason,  25  Me.  434. 

Where  one  of  two  tenants  in  common 
of  land  obtained  the  actual  exclusive 
possession  of  the  whole  tract,  claiming 
it  as  his  own,  and  denying  any  right  of 
his  cotenant  in  the  premises,  and  upon 


ejectment  being  brought  against  his  co- 
tenant  to  recover  his  interest,  the  de- 
fendant, instead  of  entering  a  disclaimer 
as  to  the  plaintifit's  interest  in  the  land, 
pleaded  not  guilty  and  set  up  the  statute 
of  limitations,  held,  that  these  acts  on 
the  part  of  the  defendant  constituted  an 
ouster,  and  relieved  the  plaintiff  from 
the  necessity  of  proving  it  by  any  other 
evidence.  Noble  v.  McFarland,  51  III. 
226. 

If  a  tenant  enters  into  the  actual  and 
exclusive  possession  of  lands,  takes  the 
rents  and  profits,  and  makes  valuable 
improvements,  (denying  the  title  of  his 
cotenants,  it  will  be  considered  an  ad- 
verse possession  to  and  ouster  of  them. 
Cummings  ^>.  Wyman,  10  Mass.  464, 
468;  Bigelow  V.  Jones,  10  Pick.(Mass.) 
161. 

To  effect  an  ouster  of  a  cotenant 
there  must  be  an  actual,  continued,  visi- 
ble, notorious,  distinct  and  hostile  pos-  ' 
session,  such  that  knowledge  thereof  is 
brought  home  to  the  cotenant.  So  held 
where  a  remainder  man  accepted  a  deed 
without  warranty  for  part  of  the  land 
and  continued  to  occupy  with  the  life 
tenants  without  giving  any  intimations 
of  hostile  claim.  Culver  v.  Rhodes,  87 
N.  Y.  348. 

Where  the  common  property  is  a 
wharf,  the  possession  of  one  tenant  of 
the  entire  wharf  necessarily  excludes 
the  other  tenants,  and  amounts  to  an 
ouster  by.feason  of  the  fact  that  such 
property  is  suited  for  only  one  purpose, 
and  is  essentially  a  unit  and  incapable 
of  Separate  occupancy.  Annely  v.  De- 
Saussure  (S.  Car.),  2  S.  E.  Rep.  490. 

Adverse  possession  by. a  joint  tenant, . 
from  the  commencement  of  the  other's 
claim,   is   a   disseisin.     Brock  v.  East- 
man, 28  Vt.  658. 

Evidence  of  Ouster. — Where  one  co- 
tenant  had  allowed  another  to  be  in 
possession,  and  to  receive  the  rents  and 
prQfits  to  his  own  use,  without  account- 
ing for  a  long  time,  held,  that  the 
jury  might  presume  an  actual  ouster. 
Robidoux  V.  Cassilegi,  10  Mo.  App. 
516. 

A  denial  of  the  title  of  a  tenant  in 
common  by  a  cotenant  who  is  in  pos- 
session of  the  land  is  a  fact  from  which 
an  ouster  may  be  inferred.  Carpentier 
V.  Gardiner,  29  Cal.  160. 

An  ouster  or  disseisin  is  not  to  be 
presumed  from  the  mere  fact  of  sole 
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great  length  of  time,^  and,. in  general,  any  acts  in  relation  to  the 
common  property  inconsistent  with  and  in  exclusion  "of  the  rights- 
of  a  cotenant  with  knowledge  of  such  acts  on   his  part  will  con- 


stitute an  ouster.^ 

possession,  but  it  may  be  proved  by 
such  possession,  accompanied  by  a 
notorious  claim  of  an  exclusive  right. 
Parker  z>.  Locks  and  Canals,  3  Mete. 
(Mass.)  91. 

Befasal  to  Allow  Cotenant  to  Occupy. 
— A  tenant  in  common  is  ousted  by  a 
cotenant  when  the  latter  vpill  not  suffer 
him  to  enter  and  occupy.  In  such  case 
he  can  maintain  ejectment  against  the 
cotenant.  Norris  v.  Sullivan,  47   Conn. 

474- 

A  refusal  after  a  proper  demand  by 
a  tenant  in  common,  in  possession,  to 
admit  his  cotenint  is  itself  an  Ouster 
and  dispenses  with  further  proof  on  that 
point.  Held,  accordingly,  in  an  action 
by  a  tenant  in  common  against  a  co- 
tenant  to  be  let  into  possession,  that  an 
answer  of  the  defendant,  denying  the 
plaintiffs  title,  filed  in  a  former  suit  by 
the  plaintiff  against  him,  to  be  let  into 
possession  of  the  same  land,  was  equiv- 
alent to  an  ouster.  Greer  v,  Tripp,  56 
Cal.  209. 

In  an  action  of  trespass  qucere 
clansum  between  tenants  in  common, 
it  was  held  that  it  is  not  necessary',  to 
constitute  ouster,  that  there  should  be 
a  forcible  ejectment  of  the  plaintiff,  or 
a  forcible  hindrance  of  his  entry.  Re- 
fusal of  his  right,  attended  hy  circum- 
stances showing  the  determination  of 
the  disseisor  to  resort  to  physical  force 
if  necessary,  is  sufficient  proof  of 
ouster.  Je^coat  v.  Knotts,  13  Rich.  (S. 
Car.)  L.  50. 

1.  An  ouster  may  be  presumed  in 
favor  of  a  cotenant  who,  for  many 
3'ears,  held  the  whole  of  the  land  ex- 
clusively and  adversely,  and  who  .finally 
conveyed  it.  Burns  v.  Headerick,  85 
Tenn.  102. 

Thirty-six  years'  sole  and  uninter- 
rupted possession  by  one  tenant  in  com- 
mon, without  any  account  to,  or  demand 
made,  or  claim  set  up  by  his  compan- 
ion, IS  a  sufficient  ground  for  a  jury  to 
presume  an  actual  ouster  of  the  co- 
tenant.  Doe  d.  Fisher  v.  Prosser,  Cowp. 
(Eng.)  217. 

The  perception  of  the  entire  profits 
by  one  tenant  m  common  is  not  of 
itself  sufficient  to  divest  the  position  of 
his  cotenant,  nor  are  acts  of  ownership 
by  one  tenant  in  common  necessarily  to 
be  construed  into  acts  of  disseisin,  but 


an  undisturbed  and  peaceable  occupancy 
of  the  premises  by  one  for  near  thirty 
years,  under  an  exclusive  and  notorious- 
claim  of  title,  without  any  rents  and 
profits,  or  any  acknowledgment  of  the 
right  of  the  other,  is  sufficient.  Johnson 
Tj.  Toulmin,  i8  Ala.  50. 

The  mere  exclusive  receipt  of  profits 
by  one  tenant  in  common  for  a  period 
exceeding  twenty -one  years,  is  not  suffi- 
cient evidence  upon  which  to  found  a 
legal  presumption  of  actual  ouster  ol" 
his  cotenant,  but  it  is  evidence  to  go  to 
the  jury  upon  that  point.  Bolton  v. 
Hamilton,  2  Watts  &  S.  (Pa.)  294. 

The  North  Carolina  Bule. — Where  B, 
a  tenant  in  common,  assumes  to  con- 
vey' the  entire  estate  to  A,  and  A  enters 
an  ouster  of  the  other  tenant  in  common 
will  not  be  presumed  from  the  exclusive- 
use  of  a  purchaser  of  the  interest  of  one 
tenant  in  common  at  an  execution  sale. 
Ward  V.  Farmer,  92  N.  Car.  93. 

The  ouster  of  one  tenant  in  common- 
by  another  will  not  be  presumed  from 
an  exclusive  use  of  the  common  prop- 
erty and  appropriation  of  its  profits  to 
himself  for  a  less  period  than  twenty 
years,  and  the  result  is  not  changed 
when  one  enters  to  whom  a  tenant  in 
common  has  by  deed  attempted  to  con- 
vey the  entire  tract.  Caldwell  v.  Neely,r 
81  N.  Car.  114. 

But  in  Massachusetts,  cutting  tim- 
ber for  fences  hy  one  tenant  in  common, 
from  time  to  time,  for  more  than  twenty 
3'ears,  in  a  cedar  swamp,  surrounded  by 
cultivated  lands,  is  no  disseisin  of  his 
cotenant.  Ewer  v.  Lovell,  9  Gray 
(Mass.)  276. 

2.  Ball  V.  Palmer,  8i  111.  370;  Squires 
V.  Clark,i7  Kan.  84;  Chandler  t;.Ricker, 
49  Vt.  128. 

Acts  Amounting  to  Ouster. — As  to 
what  acts  of  one  cotenant  will  amount 
to  an  ouster  of  the  other,  in  view  of  the 
particular  facts  of  each  case,  see  Car- 
pentier  v.  Webster,  27  Cal.  524;  Seaton 
V.  Son,  32  Cal.  481;  Cross  v.  Robinson,. 
21  Conn.  379;  Goewey  v.  Urig,  18  111. 
238;  Larman  t.  Huey,  13  B.  Mon.  (Ky.) 
436;  Bracket  v.  Norcross,  i  Me. 
(I  Greenl.)  89;  Thomas  v.  Pickering,  13 
Me.  337;  Small  v.  Clifford,  38  Me.  213; 
Thornton  v.  York  Bank,  45  Me.  158;. 
Lloyd  V.  Gordon,  2  Har.  &  M.  (Md.> 
254;    Bennett    u.  Clemence,    6     Allen." 
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Acts  which  would  amount  to  an  ouster  between  landlord  and 
tenant  will  have  the  same  effect  between  cotenants.* 

(^)  As  to  Personal  Property. — As  to  personal  property,  a  con- 
version takes  place  when  one  cotenaht  appropriates  it  altogether 
to  his  own  use  under  a  claim  of  exclusive  right,  and  under  cir- 
cumstances which  render  a  division  practically  impossible,*  or 
when  he  sells  or  otherwise  disposes  of  the'  common  property  as 
his  own,*  but  a  refusal  to  make  immediate  partition  does  not 
constitute  a  conversion  when  it  is  made  on  the  ground  that  such 


(Mass.)  lo;  Warfield  v.  Lindell,  38  Mo. 
561,  Hodgdon  v.  Shannon,  44  N.  H. 
572;  Wood  V.  Griffin,  46  N.  H.  230; 
Izard  V.  Bodine,  ,11  N.J.Eq.  (3  Stockt.) 
403;  Jackson  v.  Whitbeck,  6  Cow.  (N. 
Y.)  632;  Wrjght  V.  Saddler,  20  N.  Y. 
320;  Cloud  V.  Webb,  4  Dev.  (N.  Car.) 
L,  290;  Meredith  v.  Andres,  7  Ired.  (N. 
Car.)  L.  5,  Frederick  ■».  Gray,  10  Serg. 
&  R.  (Pa.)  182;  McHaffy  v.  Dobbs,  9 
Watts  (Pa.)  363;  Phillips  v.  Gregg,  10 
Watts  (Pa.)  158;  Law  v.  Patterson,  i 
Watts  &  S.  (Pa  )  184;  Moore  v.  Col- 
lishaw,  10  Pa.  St.  224;  Peck  v.  Ward, 
18  Pa.  St.  ^06;  Keyser  v.  Evans,  30  Pa. 
St.  507;  Forward  v.  Deetz,  32  Pa.  St.  69; 
Jones  V.  Weathersbee,  4  Strobh.  (S. 
Car.)  50;  Gray  v.  Givens,  2  Hill  (S. 
Car.)  Ch.  511;  Cunningham  v.  Rober- 
son,  I  Swan  (Tenn.),  138;  Hilton  v. 
Duncan,  i  Coldw.  (Tenn.)  313;  Marr 
V.  Gilliam,  i  Coldw.  (Tenn.)  488, 
Leach  v.  Beattie,  33  Vt.  195;  Hannon 
V.  Hannah,  9  Gratt.  (Va.)  146. 
,  A  disseisin  of  one  tenant  in  common 
by  another  may  be  shown  by  a  long 
continued  series  of  acts  indicating  a 
decisive  intent  and  purpose  to  occupy 
the  premises,  to  the  exclusion  and  in 
denial  of  the  right  of  the  former,  and 
such  disseisin  may  be  inferred  from 
circumstances.  Lefavour  t>.  Homan, 
3  Allen  (Mass.),  354. 

When  two  persons  are  tenants  in 
common  of  a  field,  the  merely  putting 
a  lock  upon  the  gate  by  one  of  them, 
not  shown  to  be  kept  locked,  will  not 
constitute  an  ouster  so  as  to  enable  the 
cotenant  in  common  to  maintain  tres- 
pass against  the  other.  There  must, 
for  such;  a  purpose,  be  other  circum- 
stances attending  the  act.  Jacobs  v. 
Seward,  5  L.  R.,  H.  L.  (Eng.) 
464;  41  L.  J.,  C.  P.  221;  27  L.  T. 
185. 

One  tenant  in  common  of  land  on 
the  sea  shore  enclosed  a  portion,  and 
placed  on  it  a  fish  house  susceptible  of 
easy  removal,  and  a  pump.  He  let  the 
fish  house,  and  paid  taxes  on  it.     The 


other  tenants  useu  it  as  convenieri  . 
The  pump  was  used  by  the  neighbor- 
hood, and  the  land  as  a  place  of  com- 
mon resort.  Held.,  that  such  use  arid 
occupation,  even  if  continued  for  twenty - 
nine  years,  would  not  amount  to  an 
ouster  of  the  cotenants.  Ingalls  v, 
Newhall,  139  Mass.  268: 

In  an  action  of  ejectment  against  a 
husband  and  wife  to  recover  an  undi- 
vided two-thirds  of  a,  lot  of  land,  the 
testimony  of  the  husband  in  a  trespass 
suit  bj'  the  same  plaintiff  against  him 
alone,  that  he  entered  and  built  a  fence 
thereon,  as  agent  of  the  wife,  was  held 
not  proof  of  an  ouster,  so  long  as  the 
wife  might  b?  presumed,  from  posses- 
sion' or  othervv^se,  to  own  the  other 
third.     Yager  v.  Larsen,  22  Wis.   184. 

1.  Squires  v.  Clark,  17  Kan.  84; 
Chandler  v.  Ricker,  49  Vt.  128;  Ball  v. 
Palmer,  81  111.  370.  ' 

2.  Ripley  v.  Davis,  15  Mich.  75, 
Symonds  v.  Harris,  51  Me.  14;  Agnew 
t;. Johnson,  17  Pa.  St.  373,  Benedict  f. 
Howard,  31  Barb.  (N.  Y.)  569;  Lewis 
V.  Clark  (Vt),  8  Atl.  Rep.  158,  Os- 
born  V.  Schneck,  83  N.  Y.  201. 

A  agreed  to  plant  tobacco  on  B's 
land  on  shares.  After  the  tobacco  was 
ready  for  market,  B  locked  it  and  re- 
fused to  let  A  have  any  of  it.  Held, 
that  the  parties  were  tenants  in  com  ■ 
mon  of  the  tobacco,  and  that  the  facts 
showed  a  sufficient  demand  and  re- 
fusal to  render  B  liable  as  for  a  con 
version.  Burns  f.  Winchell,  44  Hun 
(N.  Y.)  261. 

3.  Weld  V.  Oliver,  21  Pick.  (Mass.) 
559;  Williams  v.  Nolen,  34  Ala.  167; 
Van  Doren  v.  Baity,  11  Hun  (N.  Y.) 
239;  Cowles  V.  Garrett,  30  Ala.  341; 
Smith  V.  Tankersley,  20  Ala.  212; 
Rains  v.  McNairy,  4  Humph.  (Tenn.) 
356. 

As  respects  third  persons,  if  one 
tenant  in  comnion  of  a  chattel,  as  here, 
a  steamboat,  sell  it,  it  is  an  ouster  and 
conversion,  and  his  cotenant  may  fol- 
low it  in  the  hands  of  a  purchaser,  or 
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division  would  be  then  injurious,  and  no  claim  is  made  to  the  co- 
tenant's  share.i 

{c)  Proving  Ouster. — The  burden  of  proof  rests  with  the  ten- 
ant alleging  an  ouster,*  and  whether  or  not  the  acts  of  the  parties 
amount  to  an  ouster  is  a  question  of  fact  for  the  jury.^ 

{d )  Effect  of  Ouster. — The  rule  that  a  conveyance  of  property 
,  in  the  adverse  po.ssession  of  another  is  inoperative  and  void  ap- 
plies between  joi^t  tenants  and  tenants  in  common  after  an 
■ouster :  *  but  in  Indiana  such  conveyance  will  not  be  considered 


■.recover  its  value  from  the  wrongdoer, 
but  the  proceeds  of  sale  of  a  chattel  by 
■one  tenant  in  common  cannot  be  fol- 
lowed by  a  cotenant  into  any  busi- 
ness into  which  the  wrongdoer  may 
invest  them,  and  hold  him  to  account 
for  the  profits.  Coursins'  Appeal,  79 
Pa.  St.  220.  ,  * 

1.  Shearin  -v.  Rigsbee,  97  N.  C.  216. 
Wool  from  a  whole  flock  not  shown 

to  be  of  one  grade  is  not  property  such 
as  is  readily  divisible  in  portions  abso- 
lutely alike  in  quality  and  value,  and 
its  retention,  therefore,  by  one  of  two 
joint  owners  of  it  does  not  necessarily 
constitute  a  conversion.  Dear  v.  Reed, 
37  Hun  (N.  Y.)  594. 

2.  An  ouster  of  one  tenant  in  com- 
mon by  his  cotenant  is  not  to  be  pre- 
sumed, but  must  be  evidenced  by  some 
unequivocal  act  or  acts'  irreconcilable 
with  joint  tenure.  White  v.  William- 
son, 2  Grant  (Pa.)  Cas.  249. 

The  possession  of  one  tenant  in  com.- 
mon  is  the  possession  of  both;  and  al- 
though the  unity  of  possession  maj'  be 
destroyed  by  an  actual  ouster,  that 
ouster  must  be  positively  proved  or 
such  circumstances  must  be  proved  as 
would  support  the  presumption  of  an 
ouster.  Allen  v.  Hall,  i  McCord 
(S.  Car.)  131. 

3.  Whether  one  tenant  in  common 
entered  upon  the  estate  in  hostility  to 
and  ousted  his  cotenant  is  a  question 
of  fact  for  the  jury.  Blackmore  v. 
Gregg,  2  Watts  &  S.  (Pa.)  182. 

Where  a  cotenant  has  been  in  pos- 
session, receiving  rents  to  his  own  use, 
which  has  been  long  acquiesced  in  by 
the  other,  it  is  for  the  jury  to  say 
whether,  under  all  the  circumstances, 
there  has  been  an  ouster  and  adverse 
possession.  Robidoux  v.  Cassilegi, 
10  Mo.  App.  516. 

Whether  an  entry  accrues  to  the 
benefit  of  or  is  an  actual  ouster  of  the 
■others  is  a  question  of  fact,  and  the 
province  of  the  jurj'  to  determine. 
Parker  v.   Locks  and  Canals,"  3  Mete. 


(Mass.)  91;  Cumml'ngs  v.  Wyman,  10 
Mass.  464. 

4.  Possession  of  land  by  a  purchaser, 
under  a  deed  for  the  entire  lot,  given 
without  right  in  the  grantees,  is  adverse 
to  the  rightful  owners,  though  tenants 
in  common  with  the  grantor,  and  a 
subsequent  deed  executed  by  them, 
during  such  adverse  possession,  is  in- 
operative and  void,  and  subsequent  re- 
leases by  them  to  the  grantor  of  the 
defendant,  or  the  person  under  whom 
the  defendant  claims,  enure  to  the 
benefit  of  the  defendant.  Jackson-  v. 
Smith,  13  Johns.  (N.  Y.)  406. 

Where  two  persons  entered  as  ten- 
ants in  common  into  lands,  under  a 
deed  which,  being  defectively  executed, 
did  not  pass  the  estate,  their  occupancy, 
being  open  and  actual,  operated  a  dis- 
seisin of  the  grantor;  so  that  a  creditor 
of  one  of  them,  having  extended  his 
execution  on  a  moiety  of  the  land,  the 
original  owner  could  not  convey  the 
whole  land  by  deed  to  the  other,  to  de- 
feat the  extent,  without  first  avoiding 
the  disseisin  by  a  re-entry  or  by  judg- 
ment of  law.  Gookin  v.  Whittier,  4 
Me.  (4  Greenl.)  16. 

A  being  a  tenant  in  common  ot  land 
conveyed  his  title  to  B,  his  cotenant,- 
who  afterwards  conveyed  to  C,  who 
sued  to  recover  possession  of  the  prem- 
ises from  D,  who  was  in  by  disseisin, 
but  failed  to  maintain  the  action,  by 
reason  of  proof  that  B  was  disseised  at 
the  time  of  making  the  conveyance. 
A  and  B  thereupon  sued  D;  but  it  ap- 
peared that  A  had  conveyed  to  B  be- 
fore D's  disseisin  commenced,  and,  oh 
this  ground,  the  action  was  defeated. 
B  thereupon  sued  alone.  Held,  that 
the  former  judgments,  and  the  grounds 
on  which  they  were  given,  were  admis- 
sible against  D  to  show  that  his  dis- 
seisin commenced  after  the  conveyance 
from  B  to  C,  and  that  the  action  might 
therefore  be  maintained  bj'  B.  Bjirry 
V.  Adams,  14  Allen  (Mass.)  208. 

Feisoual  PrOEerty.  —  Where    one    of 
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champertous  unless  the  party  in  possession  entered  believing  in 
good  faith  that  he  had  title. ^ 

An  adverse  possession  will  not  take  away  a  right  of  entry  be- 
tween cotenants.** 

3.  Title  by  Adverse  Possession. — The  statute  of  limitations  oper- 
ates in  favor  of  the  adverse  possession  of  one  tenant  against  an- 
other after  an  ouster,^  and  it  begins  to  run  from,  the  time  of  such 
ouster,* 

Where  such  adverse  possession  has  been  continued  for  the 
period  prescribed  by  the  statutes   of  limitations  of  the '  different 


several  tenants  in  common  of  personal 
chattels,  has  the  actual  adverse  posses- 
sion, claiming  the  whole  title  to  be  in 
himself,  the  rule  applicable  to  the  case 
of  real  estate,  that  the  other  claimants 
must  recover  their  shares  by  a  .suit  at 
law  before  they  can  come  into  a  court 
of  equity  for  partition,  does  not  apply, 
because  one  tenant  in  common  of  a 
personal  chattel  cannot  recover  from 
his  cotenant  at  law,  except  for  the  de- 
struction of  the  thing,  or  its  disposition 
in  such  way  that  it  cannot  be  had  for 
the  purpose  of  partition.  Weeks  v. 
Weeks,  5  Ired.  (N.  Car.)  Eq.  iii. 

1.  Elliot  V.  Frakes,  90  Ind.  389. 

2.  Midford  v.  Hardison,  3  Murph. 
(N.  Car.)  164.  .     ' 

3.  Odom  V.  Weathersbee  (S.  Car.), 
I  S.  E.  890,  104;  Terrill  v.  Murry,  4 
Yerg.  (Tenn.J  104;  Gray  v.  Givens,  2 
Hill  (S.  Car.)  Ch.  511;  Bogardus  v. 
Trinity   Church,-  4  Paige  (N.  Y.)  17S. 

Adverse  possession  as  joint  tenants 
is  as  effectual  for  the  three  years,  limita- 
tion as  if  in  severalty.  Burleson  v. 
Burleson,  28  Tex.  383. 

If  one  tenant'  in  common  has  sole 
possession  for  twenty  years,  without  anj' 
acknowledgment  on  his  part  of  title  in 
his  cotenants,  and  without  any  de- 
mand or  claim  pn  their  part,  they  be- 
ing under  no  disability,  the  law  raises  a 
.presumption  that  such  sole  possession 
is  rightful;  and  in  such  "case  it  was 
held  that  their  entry  was  tolled,  and 
that  they  could  not  recover.  Black  v. 
Lmdsay,  Busb.  (N.  Car.)  L.  467. 

'  A  joint  owner,  holding  possession  ad- 
versely to  his  co-owners,  and  in  such  a 
manner  as  to  apprise  them  of  the  ad- 
verse nature  of  his  possession,  by  lapse  of 
twenty  years,  acquires  a  separate  right, 
available  against  them,  and  sufficient 
to  maintain  an  action  for  possession  in 
his  own  name.  Russell  v.  Marks,  3 
Mete.  (Ky.)  37. 

4.  Northrop  v.  Marquam,  (Oreg.) 
18  P.  Pac.  Rep.  449. 


The  deed  of  a  cotenant  purporting 
to  convey  the  entire  title  to  the  tract  of 
land  recorded,  and  followed  by  the  ex- 
clusive possession  of  the  grantee,  is,  fronv 
the  time  of  such  recording  and  transfer  ot 
possession,  a  disseisin  of  the  othgr  co- 
tenants,  and  the  statute  of  limitations 
will  begin  to  run  against  their  right  of 
action  from  that  time.  Burgett  v. 
Taliaferro  (111.),  9  N.  E.  Rep.  334. 

Where  one  tenant  in  common  enters 
upon  land  with  intent  to  hold  in  sever- 
alty, the  limitation  of  adverse  posses- 
sion runs  against  the  cotenant  who  is 
out  of  possession.  Gillaspie  v.  Osburn, 
3  A.  K.  Marsh.  (Ky.)  77. 

The  statute  of  limitations  will  not 
run  against  the  one  not  in  possession, 
unless  there  has  been  an  open,  notori- 
ous, exclusive;  adverse  possession  of 
the  other  cotenant;  but  direct  notice  of 
the  adverse  possession  need  not  bC' 
brought  home  to  the  party.  The  jury 
may  presume  notice  from  facts  and 
circumstances.  Peeler  v.  Guilkej',  27 
Tex.  355. 

A  and  B  were  joint  owners  of  a. 
chattel.  C,  knowing  this,  bought  the 
chattel  from  A.  C  held  it  for  five 
3'ears  and  then  sold  it.  Held,  that  the 
statute  of  limitations  did  not  begin  to 
run  against  B's  right  of  action  against 
C,  to  recover  one  half  the  price  received 
by  C  from  the  time  of  the  sale  from 
A  to  C,  because,  until  C  sold  the  chat- 
tel, B's  right  was  that  of  a  co-owner. 
Browning  v.  Cover,  108  Pa.  St.  495. 

Estoppel  by  Kecognition  of  Claim. — 
In  ejectment '  for  undivided  half  of 
certain  lands,  where  defendants  showed 
no  documentary  title,  but  had  been  put 
in  possession  by  plaintiff's  grantor, 
held,  that  if  defendants  lived  on  the 
land  recognizing  the  claim  of  plaintiiFs 
grantor  up  to  the  time  he  -made  deed  to 
plaintiff  of  the  half  interest  he  claimed,, 
they  would  be  estopped  from  claiming 
the  whole  as  against  plaintiff  Steed  v. 
Knowles  (Ala.),  3  So.  Rep.  897. 
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States,  the  other  cotenants  being  under  no  disability,  it  will  bar 
their  right  of  entry  and  perfect  the  title  of  the  tenant  in  posses- 
sion,^ but  a  husband  and  wife  cannot  ordinarily  thus  acquire  title 


1.  Black  V.  Lindsay,  Bush.  (N.  Car.) 
L.  467;  Russell  V.  Marks, 3  Mete.  (Ky.) 

37- 

The  North  Carolina  Doctrine. — Under 
the  settled  law  of  North  Carolina,  one 
tenant  in  common  of  real  property 
cannot,  as  against  his  cotenant,  acquire 
title  by  adverse  possession,  unless  such 
possession  is  continued  for  at  least  twen- 
ty years.  Hicks  v.  Bullock  (N.  Car.),  i 
S.  E.  Rep.  629. 

A  delay  of  two  years  and  a  few 
months  by  a  married  woman  after  the 
death  of  her  husband,  and  of  seven 
years  after  the  falling  in  of  the  life 
estate  of  her  father,  to  commence  an 
action  for  the  possession  of  lands  will 
not  raise  a  presumption  of  an  ouster  bj' 
her  cotenants.  Day  v.  Howard,  73  N. 
Car.  1. 

Possession  for  seven  years  under 
color  of  title  by  a  tenant  in  common 
claiming  to  hold  adversely  to  his  co- 
tenants,  and  applying  the  rents  and 
profits  to  his  own  use,  does  not  render 
his  title  perfect  as  against  his  coten- 
ants. Hampton  v.  Wheeler  (N.  Car.)  6 
S.  E.  Rep.  236. 

Where  one  of  several  tenants  in  com- 
mon of  a  tract  of  land  conveys  the 
whole  tract,  and  his  alienee  and  those 
claiming  under  him  remain  in  posses- 
sion for  seven  years  (the  adverse 
claimants  not  being  under  any  disa- 
bility), this  gives  a  perfect  title  to  the 
whole  tract.  Burton  v.  Murphy,  2 
Tayl.  (N.  Car.)  259. 

Tezas. — A  claiming  half  a  lot  under 
deed  recorded,  as  tenant  in  common, 
but  holding  adversely  to  all  others, 
afterwards  purchased  B's  interest,  con- 
tinuing his  possession  as  before  of  the 
entire  lot.  Held,  that  his  possession,  as 
against  a  third  party  claiming  an  adverse 
'  title  to  the  half  interest  last  purchased, 
was  as  much  the  possession  of  B  as  of 
himself,  and  he  could  add  the  period  of 
possession  from  his  entry  up  to  the 
date  of  the  deed  to  him  from  B,  in  an 
issue  of  limitation,  registry  and  pay- 
ment of  taxes  bj'  B  being  shown.  Ter- 
rell V.  Martin,  64  Tex.  121. 

In  Iowa. — A  cotenant's  conveyance 
of  the  entire  estate  to  a  third  person 
operates  as  a  disseisin  of  his  cotenant; 
and  the  grantee,  entering  and  holding 
adversely  thereunder  for  more  than  ten 
years,  will  have  acquired  a  title  barring 


the  cotenant  of  his  grantor  from  as- 
serting any  right  therein.  Kinney  -v. 
Slatterj',  51  Iowa  353. 

In  Georgia,  where  a  tenant  in  com- 
mon conveys  the  whole  lot  to  a  third 
person,  who  takes  possession  claiming 
the  entire  lot  as  his  own,  the  disseisin 
bars  the  other  tenants  in  common  from 
asserting  their  right  to  the  property 
after  the  expiration  of  seven  vears. 
Horneti.  Howell,  46  Ga.  9. 

In  Indiana. — The  possession  by  one 
as  a  tenant  in  common  of  lands  for 
twentj'  years  was  held  to  be  a  bar  to  an 
action  by  a  cotenant  who  was  also  in 
possession  to  recover  the  whole  prem- 
ises.    Dumontt'.  Dufore,  27  Ind.  263. 

In  Maryland,  where  the  owner  of  a 
fractional  part  of  the  reversionary  in- 
terest in  a  life  estate,  conveyed  the 
whole  of  the  estate  by  metes  and 
bounds  to  another  in  fee,  under  a  gen- 
eral warranty,  and  the  grantee  and  his 
successors  had  remained  in  exclusive 
possession  for  more  than  twenty  years 
when  the  joint  owner  of  the  reversion- 
ary estate  sought  to  recover  his  interest 
in  them,  it  was  held  that  the  posses- 
sion of  the  defendants  under  the  deed 
of  the  whole  estate  in  fee  was  adverse 
to  the  title  and  possession  of  the  co- 
tenant,  and  amounted  to  a.  disseisin. 
Rutter  V.  Small  (Md.),  11  Atl.  Rep. 
698. 

In  New  York,  if  one  tenant  in  com- 
mon, claiming  title  to  the  whole  land, 
conveys  the  whole  to  a  third  person, 
who  enters  under  the  conveyance,  such 
conveyance  and  entry  are  such  an 
ouster  of  the  other  tenants  in  common, 
as  to  bar  their  right  of  entry  after  twentj' 
3'ears'  possession  under  the  conveyance. 
Town  V.  Needham,  3  Paige  (N.Y.)  545. 

Undivided  Interest. — Deeds  vesting 
merely  an  undivided  interest  in  land 
will  not  support  a  plea  of  the  statute  of 
limitations  of  three  and  five  years 
against  the  title  of  the  owner  of  the 
other  undivided  interest  thereof.  Kelly 
V.  Medlin,  26  Tex.  48. 

Twelve  Years'  Possession  in  North 
Carolina. — One  tenant  had  been  in  un- 
interrupted possession  for  twelve  years, 
and  there  was  nothing  to  show  any 
assertion  of  rights  by  the  petitioners 
until  their  suit.  Defendant  asked  an 
instruction  that,  if  he  took  and  held 
possession  under  his  deed  openly,  con- 
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against  each  other,  as  they  cannot  hold  adversely  to  each  other.* 
An  adverse  possession  against  two  cotenants,  one  of  whom  is 
excepted  from  the  operation  of  the  statute,  will  operate  against 
the  other  ;^  but  in  a  joint  demise  to  several  persons,  if  the  right 
of  entry  is  tolled  as  to  some,  all  are  barred.^ 

IX.  Actions  Between  Cotenants. — The  fact  that  two  or  more 
persons  are  cotenants  imposes  no  restraints  upon  their  dealing 
with  one  another ;  nor  does  it  affect  their  legal  or  equitable  reme- 
dies, based  upon  any  dealings  between  them  independent  6f  the 
subject  matter  of  the  cotenancy.  They  are,  like  copartners,  at 
liberty  to  transact  business  with  one  another  as  individuals,  and 
each  in  his  individual  capacity,  to  pursue  the  ordinary  legal  or 
equitable  means  of  redress  for  any  violation  of  his  individual  en- 
gagements with  the  others,*  but  the  rule  is  different  in  matters 
pertaining  to  the  subject  matter  of  the  cotenancy. 

1.  Actions  at  Law. — It  is  the  general  rule  that  one  joint  tenant 
or  tenant  in  common  cannot  maintain  an  action  at  law  against 
his  cotenant  unless  he  has  been  disseised  or  ousted  from  the 
property  to  which  each  has  the  same  and  an  equal  right,  or  unless 
there  has  been  an  actual  conversion  or  destruction  of  it.^ 


tinuouslj  and  adversely  for  twelve 
years  without  paying  rent  and  dis- 
claiming the  right  of  any  other  person 
to  share  therein,  the  jury  should  find 
for  him.  Held,  that  under  the  law  of 
North  Carolina,  one  tenant  in  com- 
mon cannot,  as  against  a  cotenant, 
acquire  title  by  adverse  possession,  un- 
less such  possession  is  continuous  for  at 
least  twenty  years  following.  Hicks  v. 
Bullock  (N.  Car.),  i  S.  E.  Rep.  629; 
Breeden  v.  McLaurin  (N.  Car.),  4  S.  E. 
Rep.  136. 

Personal  Claim. — Where  one  of  two 
tenants  in  common  pays  taxes  on  the 
shares  of  both,  his  claim  to  reimburse- 
ment is  a  mere  personal  claim,  which, 
like  other  personal  claims,  is  barred  by 
the  statute  of  limitations.  Sturgis  v. 
Holliday,  4  MacArthur  (D.  C.)  385 

1.  Where  land  was  purchased  by  a 
husband  with  the  proceeds  of  other  land^ 
in  which  he  and  his  wife  owned  an 
interest  of  one  half  each,  and  the  deed 
was  taken  in  his  name,  but  they  occu- 
pied the  same  together  up  to  the  time 
of  the  hvisband's  death,  held,  that  as 
neither  husband  nor  wife  can  hold  ad- 
versely to  each  other  premises  of  which 
they  are  in  joint  occupancy  as  a  familj', 
the  statute  of  limitations  (Civil  Code 
of  Oregon)  did  not  apply  to  bar  her 
claim,  nor  was  she  prevented  by  lapse 
of  time  from  attempting  to  enforce  the 
same.  Springer  v.  Young  (Oreg.),  12 
Pac.  Rep.  400. 


2.  Doolittle  V.  Blakesly,  4  Day 
(Conn.)  265. 

Disabilities. — The  disability  of  one 
parcener  does  not  save  the  right  of 
entry  to  such  as  labored  under  no  dis- 
ability when  the  right  accrued.  Grif- 
fith V.  Huston,  7  J.  J.  Marsh.  (Ky.)38s. 

In  a  joint  action  of  ejectment  against 
heirs,  the  statute  may  run  against  one 
heir,  and  not  against  another  who  is 
under  disability,  though  the  property 
has  never  been  divided,  as  their  rights 
are  several,  to  some  extent,  and  the 
destruction  of  the  rights  of  some  does 
not  affect  the  legal  title  of  the  others. 
Root  V.  McFerrin,  37  Miss.  17. 

3.  Dickey  v.  Armstrong,  i.  A.  K. 
Marsh.  (Ky.;  39. 

4.  Freeman  Part.  268. 

5.  Jones  v.  Cohen,  82  N.  Car.  75; 
Bishop  V.  Blair,  36  Ala.  80;  Hartford  w. 
Tethersow,  2  Jones  (N.  Car.)  L.  393; 
Strong  V.  Colter,  13  Minn.  82;  Gamhill 
Bridge  Co.  v.  Newby,  i  Oreg.  173. 

A  tenant  in  common  can  recover 
damages  for  an  ouster  by  a  cotenant. 
Carpentier  v.  Mitchell,  29  Cal.  330. 

Common  Law. — One  tenant  in  com- 
mon of  real  property  cannot  maintain 
an  action  against  his  cotenants,  his 
remedy'. being  by  an  action  of  account. 
Thomas  v.  Thomas,  5  Ex.  (Eng.)  28; 
I  L.,  M.  &  P.  229;  19  L.  &  J.,  Ex.  175; 
14  Jur.  180. 

Under  the  Missouri  new  code  of  1849, 
one  tenant  in  common  maj'  sue  another 
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Thus  one  cotenant  cannot  maintain  ejectment  against  another 
who  has  done  no  act  inconsistent  with  the  rights  of  the  former 
in  the  premises,^  but  if  he  is  ousted  or  wrongfully  ejected  he  can 
maintain  the  action  for  his  undivided  share,*  and  if  the  ouster  or 
eviction  was  accomplished  by  actual  force  he  may  maintain  forci- 
ble entry  and  detainer.*  Nor  can  one  of  two  or  more  joint  ten- 
ants or  tenants  in  common  of  a  chattel  maintain  replevin  or  an 
action  for  the  recovery  of  a  specific  chattel  or  his  interest  therein 
against  his  cotenant  *  but  in  North  Carolina  the  action  can  be 
maintained  if  the  chattel  has  been  destroyed  or  carried  out  of 


in  the  ordinary  form  of  action.  It  is 
not  necessary  to  resort  to  the  action  of 
account.  Rogers  v.  Penniston,  i6  Mo. 
432- 

The  devisee  of  a  certain  number  of 
acres  of  a  large  described  tract  of  land 
may  recover  a  judgment  for  the  same 
before  partition  has  been  made.  Young 
■v.  Adams,  14  B.  Mon.  (Ky.)  127. 

1.  Lawton  v.  Adams,  .29  Ga.  273; 
House  V.  Fuller,  13  Vt.  165. 

2.  Frakes  v.  Elliott,  102  Ind.  47; 
Johnson  v.  Swain,  Busb.  (N.  Car.)  L. 
3^5;  Bethell  v.  McCool,  46  Ind.  303; 
Morris  v.  Sullivan,  47  Conn.  474;  War- 
ren V.  Hurshaw,  2  Aik.  (Vt.)  141. 

One  tenant  in  common  can  recover 
his  portion,  in  an  action  of  ejectment, 
from  a  cotenant  upon  evidence  from 
which  the  jury  can  infer  an  actual 
ouster  by  such  cotenant.  Corbin  v. 
Cannon,  31  Miss.  570. 

In  ejectment  by  one  tenant  in  com- 
mon against  his  cotenant,  under  a 
petition  under  the  Missouri  statute,  a 
recovery  may  be  had  where  the  proof 
shows  an  ouster  or  an  act  amounting  to 
a  total  denial  of  plaintifFs  rights.  Fal- 
coner V.  Roberts,  88  Mo.  574. 

Plaintiffs  in  ejectment,  having  failed 
to  prove  an  actual  ouster  or  a  total  de- 
nial of  their  rights,  are  not  entitled  to  re- 
cover. As  the  Neiv  York  Code 
Civil  Proc,  §  1515,  requires  such  proof 
in  ejectment  between  tenants  in  com- 
mon and  a  general  denial  in  the  answer 
•does  not  aid  plaintiff's  case.  Gilman  v. 
Oilman  (ISf.  ,Y.),  18  N.  E.  Rep.  849. 

Alleging  Ouster. — A  tenant  in  com- 
mon may  maintain  an  action  in  eject- 
ment against  his  cotenant  for  an  un- 
divided interest  in  land  where  there  has 
been  an  actual  ouster;  but  it  is  not 
necessary,  under  the  Florida  Laws,  ch. 
999,  to  allege  the  ouster  in  the  declara- 
tion.    Gale  V.  Hines,  17  Fla.  773. 

Judgment  for  Common  Possession. — 
One  tenant  in  common  may  maintain 
.ejectment  against  another  who  has  de- 


prived him  wholly  of- the  use  and  en- 
joyment of  the  premises  owned  in  com- 
mon, but  judgment  must  be  for  posses- 
sion subject  to  the  rights  of  the  other 
tenant.    Jones  v.   De   I^assus,  84  Mo. 

541- 

Cotenants  as  Witnesses.  —  Where 
tenants  in  common  have  made  partition 
of  land,  they  are  not  competent  wit- 
nesses in  ejectment  brought  by  the  one 
against  the  other  for  a  part  of  the  same 
land.  Patterson  v.  Lanning,  10  Watts. 
(Pa.)  135.  See  Rogers  v.  Mabe,  4 
Dev.  (N.  Car.)  L.  180. 

3.  Eads  V.  Rucker,  2  Dana  (Ky.) 
iii;  Mason  v.  Finch,  2  111.  (i  Scam.) 

49.S- 

A  tenant  in  common  ma^'  maintain 
an  action  against  his  cotenant  under 
Massachusetts  Gen.  Stat.,  ch.  137,  for 
forcible  entry  and  detainer.  Presbrey 
V.  Presbrey,  13  Allen  (Mass.)  281. 

But  in  California  one  of  two  tenants 
in  common,  who  is  possessed  of  "one 
undivided  half,"  cannot  maintain  ah  ac- 
tion of  forcible  entry  and  detainer 
against  the  other  before  their  dividing 
line  has  been-  determined.  Lick  v. 
O'Donnell,  3  Cal.  59. 

4.  Pulliam  v.  Burlingame,  81  Mo. 
iii;  Balch  i'.  Jones,  6i  Cal.  234;  Ellis 
V.  Culver,  2  Harr.  (Del.)  129;  Bown  i'. 
Roach,  78  Ind.  361-;  Alford  v.  Bardeen, 
I  Nev.  228;  Hill  V.  Seager,  3  Utah  379; 
Strauss  v.  Crawford,  89  N.  Car.  149. 

The  purchaser  of  an  undivided  inter- 
est in  land  who  acquires  the  right  to  cut 
timber  only  with  the  assent  of  coten- 
ant cannot  maintain  replevin  for  timber 
cut  and  removed  by  him  and  taken 
possession  of  by  his  cotenant.  The  co- 
■  tenancy  precludes  the  suit.  Nor  does 
anything  in  the  Pennsylvania  act  of 
May  15,  1871,  relating  to  replevin  affect 
the  case,  that  act  having  no  application 
to  cotenants.  Bohlen  v.  Arthurs,  115 
U.  S.  482. 

On  a  bill  to  recover  a  one-third  inter- 
est in  certain  property  alleged  to  have 
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the  State.*  Neither  can  one  tenant  maintain  trespass  ^^aar^ 
clansum  /regit  against  his  cotenant,^  unless  the  act  complained  of 
amounts  to  an  expulsion  from,  a  hindrance  in  the  enjoyment  of 
or  a  destruction  of  the  common  property,^  nor  trespass  to  try 


been  illegallj  sold  at  sherifi's  sale  for 
taxes  and  bought  in  by  a  cotenant  or 
joint  owner  with  complaint,  the  bill 
failing  to  show  title,  either  legal  or 
equitable  in  complaint,  a  demurrer  was 
properly  sustained.  The  Carver  Cot- 
ton Gin  Co.  V.  Barrett,  66  Ga.  526. 

1.  Strauss  v.  Crawford,  89  N.  Car. 
Bonner  v.  Latham,  i  Ired.  (N.  Car.) 
271;  Grim  w.  Wicker,  8b  N.  Car.  343; 
Campbell  v.  Campbell,  2  Mur.  (N. 
Car.)  65;  Pitt  V.  Petway,  12  Ired.  (N. 
Car.)  69. 

2.  Jones  v.  Chiles,  8  Dana  (Ky.) 
163;  Roberts  v.  McGraw,  11  Bush 
(Ky.)  26;  Anders  v.  Meredith,  4  Dev. 
&  B.  (N.  Car.)  199. 

One  tenant  in  common  cannot  main- 
tain an  action  of  trespass  against  his 
cotenant  for  the  removal  of  a  fixture 
from  land  held  in  common.  Giljson  v. 
Vaijghn,  2  Bailey  (S.  Car.)  389. 

Tenants  in  common  cannot  maintain 
trespass  against  each  other,  even  after 
they  have  made  a  partition  by  parol. 
McPherson  v.  Seguine,  3  Dev.  (N.  Car.) 

L-  i.=;3- 

Where  one  tenant  in  common  of  a 
field  leased  the  whole  of  it,  and  the 
other  tenant  ploughed  Up  the  crop  of  the 
lessee  which  was  growing  on  the  part  of 
the  field  he  had  cultivated  the  year  be- 
fore, held,  the  lessee  had  no  right  of 
action  for  this  trespass.  Harman  v. 
Gartman,  Harp.  (S.  Car.)'  430. 

Trespass  quare  clausum  fregit  can- 
not be  maintained  by  one  tenant  in 
common  of  land  against  another,  for 
entering  upon  the  common  property 
under  a  claim  of  excliisive  ownership  of 
the  whole,  and  cutting  and  carrying 
away  all  the  timber  thereon.  Wait  v. 
Richardson,  33  Vt.  igo. 

Whether  or  not  the  possession  of  the 
plaintiff  under  a  tax  deed  was  sufficient 
to  maintain  trespass  against  a  stranger, 
he  could  not  recover  against  the  de- 
fendant, who  was  a  tenant  in  common, 
having  the  legal  title  to  an  undivided 
interest,  and  hence  entitled  to  posses- 
sion. Todd  V.  Lunt  (Mass.),  19  N.  E. 
Rep.  522. 

A  tenant  in  common  of  land  who 
removes,  without  doing  any  unneces- 
sary damage  thereto,  a  structure  placed 
upon  the  land  by  his  cotenant  without 
his   assent,   which  excWdes  him   from 


that  portion  of  the  land,  is  not  liable  to 
an  action  in  the  nature  of  trespass  by 
his  cotenant;  nor  can  an  action  be 
maintained  against  him  under  the  Mas- 
sachusetts Pub.  Stat.,  ch.  179,  §§6,  7;, 
Byan  v.  Bickford,  140  Mass.  31. 

3.  Maddpx  v.  Goddard,  15  Me.  218;, 
McClure  v.  Thrope  (Mich.),  35  N.  W. 
829;  Erwin  v.  Olmsted,  7  Cow.  (N. 
Y.)  229;  Filbert  v.  Hoff',  42  Pa.  St.  97; 
McGill  V.  Ash,  7  Pa.  St.  397;  Booth  v. 
Adams,  11  Vt.  156;  Murray'  v.  Hall, 
7  C.  B.  (Eng.)  441;  18  L.J.,  C.  P. 
,i6t. 

One  tenant  in  common  cannot  main- 
tain an  action  of  trespass  against  his  po- 
tenant,  except  where  mesne  profits  are 
sued  for,  or  there  has  been  a  total  de- 
struction of  the  property.  Bennett  v. 
Bullock,  35  Pa.  St.  364;  "Critchfield  v. 
Humbert,  39  Pa.  St.  427. 

The  disseverance  and  removal  of  ma- 
chinery from  a  mill,  which  was  at- 
tached to  it  by  spokes,  bojts  and 
screws,  and  worked  by  belts  running 
from  the  permanent  shafting  driven  by 
the  water  wheel  and  its  incorporation 
with  another  mill,  by  one  of  the  co- 
tenants  without  the  assent  of  the  other, 
is  such  a  practical  destruction  of  the 
common  property,  that  an  action  of 
trespass  may  be  maintained  by  the 
latter  against  the  former.  Symonds  v. 
Harris,  51  Me.  14. 

Trespass  quare  clausum  fregit  may 
be  maintained  by  a  cotenant  in  pos- 
session, for  an  injury  to  the  freehold.^ 
Jewett  V.  Whitney,  43  Me.  242. 

Where  the  members  of  two  societies 
occupied  a  field  of  land  adjoining  their 
common  house  of  worship,  for  the 
fastening  of  their  horses,  during  seventy 
years,  and  a  member  of  one  society 
directed  his  executors  to  sell  all  the 
land,  of  which  he  was  "lavirfully  seised 
at  his  death,"  the  societies  having  been 
then  in  possession  for  more  than  twenty 
years,  under  which  power  a  part  of  the 
common  land  was  sold,  and  the  pur- 
chaser erected  a  wall,  cutting  it  oflf,. 
held,  that  the  long  possession  had 
given  the  societies  a  good  title  to  the 
land  occupied,  as  tenants  in  common, 
and  that  one  of  them  had  a  right  to- 
bring  an  action  of  trespass  after  there 
had  been  an  ouster,  which  was  the  case 
here,   as   the  testator  was  not  lawfully 
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title  to  the  land  unless  disseised  or  dispossessed,^  and  detinue 
will  not  lie.* 

But  one  tenant  may  usually  maintain  an  action  upon  the  case 
against  his  cotenant  for  an  injury  to  or  deprivation  or  destruction 
of  his  rights  in  the  common  property,*  and   waste  will  lie  for  a 


«eised  of  the  part  which  had  been  sold. 
As  it  was  claimed  that  this  was  sold 
for  a  gravej'ard,  the  plaintiffs  in  tres- 
pass were  allowed  to  prove  that  they 
had  offered  to  give  a  lot  of  land  for  that 
purpose,  to  show  that  there  was  no 
necessity  for  the  encroachment.  Trau- 
ger  V.  Sassaman,  14  Pa.  St.  514. 

After  Fartltion. — One  of  two  equal 
tenants  in  common,  who  has  been 
ousted  by  the  other,  may,  after  obtain- 
ing judgment  for  partition,  and  for  the 
possession  of  the  half  of  the  premises 
«et  off  to  him  in  severalty,  recover  from 
his  cotenant  the  value  of  the  use  and 
occupation  of  his  undivided  half  of  the 
premises  for  the  period  that  the  latter 
has  occupied  the  entire  premises  and 
has  excluded  him  therefrom;  the  action 
being  in  the  nature  of  the  common  law 
action  of  trespass  for  mesne  profits. 
Cook  V.  Webb,  21  Minn.  428. 

1.  Lord  -v.  Tyler,  14  Pick.  (Mass.) 
156;  Martin  t>.  Quattlebam,  3  McCord 
<S.  Car.)  205. 

Trespass  to  try  title  will  not  lie  by  a 
cotenant,  against  one  claiming  under 
the  other  cotenant.  Taylor  v.  Stock- 
dale,  3  McCord  (S.  Car.)   302. 

A  purchaser  of  the  wife's  land  from 
the  husband  is,  after  her  death,  a  tenant 
in  common  with  her  distributees;  and 
where  the  latter  have  not  been  in  pos- 
session they  cannot  maintain  an  action 
of  trespass  to  try  title,  either  against 
such  purchaser,  or  one  holding  under 
him  by  a  conveyance  of  part  of  the 
land  in  dispute.  Harvin  v.  Hodge, 
Dudley  (S.  Car.)  23. 

California. — But  under  section  254  of 
the  Practice  act,  one  tenant  in  common 
6f  real  estate  in  the  actual  possession 
thereof,  may  maintain  an  action  to  de- 
termine the  validity  of  an  adverse  claim 
of  title  by  a  cotenant.  Ross  v.  Heir(t- 
zen,  36  Cal.  313. 

Texas. — One  tenant  in  common  may 
maintain  trespass  to  try  title  without 
joining  his  cotenant.  May  v.  Slade, 
24  Tex.  205;  Croft  v.  Rains,  10  Tex. 
520. 

2.  Carlyle  v.  Patterson,  3  Bibb  (Ky.). 
•93;  Lewis  V.  Night,  3  Litt.  (Ky.)  223; 
Chinn  V.  Respass,  i  T.  B.  Mon.  (Ky.) 
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3.  Anders  v.  Meredith,  4  Dev.  &  B. 
(N.  Car.)  L.  igg. 

Where  the  plaintiff  and  defendant 
were  tenants  in  common  of  a  salmon 
fishery,  held,  that  the  plaintiff  was 
entitled  to  recover  damages  in  an  action 
on  the  case  for  a  continued  deprivation 
of  the  enjoyment  of  his  rights  in  being 
kept  out  of  the  occupation  of  any  part 
of  the  fishery  after  he  was  deprived  of 
it  by  the  defendant  without  having  first 
regained  possession  by  entry  or  other- 
wise. Duncan  v.  Sylvester,  24  Me. 
482. 

Where  five  were  seized  of  a  mill  as 
tenants  in  common  and  the  mill  was 
burned  through  the  negligence  of  one 
of  them,  held,  that  the  other  four 
might  jointly  maintain  an  action  on  the 
case  against .  the  one  by  whose  negli- 
gence the  mill  was  burned.  Chesley  v. 
Thompson,  3  N.  H.9. , 

If  one  tenant  in  common  of  land  upon 
which  a  mill  is  situated  erects  a  dam 
below  on  the  same  stream  upon  his 
several  estate  and  thereby  fiows  the 
common  property  to  the  injury  of  his 
cotenant,  the  latter  may  maintain  an 
action  on  the  case  against  him.  Odiorne 
t'.  Lyford,  9  N.  H.  502. 

Tenants  in  common  constructed  a 
basin  communicating  with  a  public 
canal  and  laid  out  lots  facing  upon  one 
side  of  the  basin.  They  then,  by  a  par- 
tition deed,  divided  the  lots  between 
them,  giving  to  each  proprietor  the 
privilege  of  erecting  warehouses  upon 
liis  lots  extending  the  same  to  the  basin, 
and  declaring  that  the  basin  "should 
be  the  common  property  of  the 
parties,  their  heirs  and  assigns  forever." 
Held,  that  the  grantee  of  one  of  the 
proprietors,  who  built  a  pier  in  the 
basin  in  front  of  his  own  lot,  on  the  line 
between  it  and  the  lot  of  a  grantee  of 
another  original  proprietor,  Avhereby  the 
latter  was  obstructed  in  the  convenient 
use  of  the  waters  of  the  basin,  was  liable 
to  an  action  on  the  case  for  such  ob- 
struction. Beach  v.  Child,  13  Wend. 
(N.  Y.)  343. 

The  remedy  of  one  tenant  in  common 
against  another  for  allowing  animals  to 
run  at  large  and  damage  crops  is  by  an 
action  on  the  case  and  not .  by  trespass 
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misuse  of  it,*  while  .trover  cannot  be  maintained  for  the  mere 
detention  or  exclusive  use  of  the  common  property,^  if  it  is  de- 
stroyed or  so  converted  and  appropriated  as  to  render  any  future 
enjoyment  impossible,  trover,^  or  an  action  for  damages  for  its 


quare   clausum   /regit.      McGehee   v. 
Peterson,  57  Ala.  333. 

Rents  and  Profits. — If  one  tenant  in 
common  in  lands  take  the  whole  profits 
thereof,  the  other  cannot  maintain  case 
for  his  part.  Chambers  v.  Chambers, 
3  Hawks  (N.  Car.)  232. 

1.  An  action  on  the  case  sdunding  in 
tort  may  be  maintained  by  one  tenant 
in  common  against  his  cotenant  for  a 
misuse  of  the  common  property;  as  for 
wasting  the  water  of  an  aqueduct  over 
and  above  his  proper  share,  though  not 
amounting  to  a  totdl  destruction  there- 
of.    McLellan  v.  Jenness,  43  Vt.  183. 

A  tenant  in  common  of  unimproved 
timber  lands,  who  cuts  and  removes 
timber  and  converts  it  to  his  own  use, 
is  liable  for  waste  to  his  cotenant 
under  the  statute  giving  the  action  of 
waste  to  one  tenant  in  common  against 
another.  Elwell  v.  Burnside,  44  Barb. 
(N.  Y.)  447. 

Where  an  action  is  brought  by  one 
tenant  in  common  of  premises  against 
another  for  damages  resulting  from  an 
overflow  of  water  caused  hy  leaving 
open  a  faucet  in  a  water  closet,  it  is  in- 
cumbent on  the  plaintiff  to  show  that 
the  mischief  was  caused  by  the  defend- 
ant's negligence,  as  there  is  no  pre- 
sumption that  it  was  so  caused,  the  de- 
fendant's possession  not  being  exclusive. 
Moore  v.  Goedel,  34  N.  Y.  527. 

Defence. — In  an  action  under  the 
Maine  Stat.  1821,  ch.  35,  to  prevent 
tenants  in  common,  etc.,  from  commit- 
ting waste  brought  by  one  heir  against 
another  as  tenant  in  common  to  recover 
damages  for  injury  to  land  descended 
from  the  intestate,  it  is  no  defence  that 
the  whole  of  the  land  will  be  required  to 
satisfy  the  claims,  of  the  creditors  of  the 
intestate.  Moody  t;.  Moody,  15  Me.  205. 

Proof  as  to  Who  Cotenants  Are. — In 
an  action  for  cutting  timber  brought  by 
a  tenant  in  common  against  a  cotenant 
under  the  Maine  Stat.  1821,  to  prevent 
tenants  in  common,  etc.,  from  commit- 
ting waste,  the  plaintiif  need  not  prove 
who  the  other  cotenants  are.  Hubbard 
V.  Hubbard,  15  Me.  198. 

2.  Webb  7'.  Danforth,  I  Day  (Conn.) 
301;  Leonard  v.  Scarborough,  2  Ga.  73; 
Fightmaster  v.  Beasly,  7  J.  J.  Marsh. 
(Ky.)  410;  Hinds  v.  Terry,  1  Miss. 
(Walk.)  80;  Ballou  v.   Hale,  47  N.  H. 
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347;  Tyler  v.  Taylor,  8  Barb.  (N.  Y.) 
585;  Farr  v.  Smith,  o  Wend.  (N.  Y.) 
33S;  Gilbert  v.  Dickerson,  7  Wend.  (N, 
Y.)  449;  Campbell  v.  Campbell,  2 
Murph.  (N.  Car.)  65;  Heller  v.  Huf- 
smith,  102  Pa.  St.  533.' 

The  owner  farming  with  the  tenant 
on  shares  cannot  miaintain  trover  for 
his  share  of  the  products  against  the 
former  without  proof  that  the  latter  has 
sold  or  destroyed  them.  Williams  v. 
Nolen,  34  Ala.  167. 

A  tenant  in  common  of  a  chattel  can- 
not maintain  trover  against  his  coten- 
ant or  his  vender,  claiming  sole  owner- 
ship, so  long  as  he  remains  in  posses- 
sion of  the  chattel.  Dain  v.  Cowing, 
22  Me.  347. 

In  Vermont  one  tenant  in  common 
cannot  maintain  trover  against  his  co- 
tenant  of  the  same,  for  any  act  less  than 
the  destruction  of  his  interest  therein. 
Hurd  V.  Darling,  14  Vt.  214;  Tubbs  -v. 
Richardson,  6  Vt.  442. 

Before  Severance.  —  One  tenant  in 
common  cannot  maintain  trover  against 
his  cotenant  for  crops  in  which  they 
have  a  joint  interest  until  a  separation 
or  severance  by  the  parties,  or  until  such 
a  conversion  shall  exist  as  goes  to  the 
destruction  of  the  crop  or  the  entire  ex- 
clusion of  the  cotenant  from  the  enjoy- 
ment of  his  right  and  interest  therein. 
Carr  -v.  Dodge,  40  N.  H.  403. 

Common  Law. — Although  by  the  com- 
mon law  one  tenant  in  common  of  a 
chattel  cannot  maintain  trover  against 
a  cotenant,  even  though  the  latter  ob- 
tains possession  of  the  article  and  ex- 
cludes the  former  from  all  participation 
in  its  use,  the  statute  has  so  far  modified', 
this  rule  as  to  allow  one  tenant  in  com- 
mon to  maintain  trover  against  a  co- 
tenant  who  assumes  exclusive  control 
over  the  property.  Benjamin  v.  Strem- 
ple,  13  111.  466. 

But  the  sale  of  an  entire  chattel  by 
one  tenant  in  common  will  not  support 
trover  by  his  cotenant.  Barton  v.  Bur- 
ton, 27  Vt.  93;  Sanborn  v.  Morrill,  15, 
Vt.  700. 

3.  Russell  V.  Russell,  62  Ala.  48;, 
Needham  v.  Hill,  127  Mass.  133;  Weld 
V.  Oliver,  21  Pick.  (Mass.)  559;  Perry 
V.  Granger,  21  Neb.  579;  Hyde  v. 
Stone,  7  Wend.  (N.  Y")  354;  s.  c,  9 
Cow.  (N.  Y.)  230. 
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conversion  or  destruction  may  be  maintained,^  but   a  conversion 
to  sustain  such  action  must  amount  to  a  total   destruction  of  the 


A  tenant  in  cornmoi.  ma3'  maintain 
trover  against  his  cotenant  for  using 
hay  owned  by  them  as  such  tenants,  but 
not  for  selling  it.  Lewis  v.  Clark,  59 
Vt.  363. 

Trover  lies  by  one  tenant  in  common 
of  a.  personal  chattel  against  his  co- 
tenant,  for  the  appropriation  of  the 
chattel  to  his  exclusive  use,  where  the 
chattel  is  of  such  a  nature  as  to  be 
necessarilj'  destroj'ed  by  the  use 
thereof.  Lowe  v.  Miller,  3  Gratt.  (Va.) 
205. 

Where  one  of  two  joint  owners  of 
personal  property  misuse  the  joint 
property  by  appropriating  it  to  uses  for 
which  it  was  not  designed,  and  refuses 
to  apply  it  to  the  purposes  for  which  it 
was  held  by  both,  or  if  one  delivers  the 
property  wrongfully  to  a  stranger,  for 
purposes  inconsistent  with  the  uses  for 
which  it  was  designed,  and  such 
stranger  denies  the  title  of  the  other, 
and  claims  exclusive  possession  and 
ownership,  trover  may  be  maintained. 
Agnew  V.  Johnson,  17  Pa.  St.  373. 

In  order  to  enable  one  tenant  in  com- 
mon to  maintain  trover  against  another 
there  must  not  merely  be  a  carrying 
away  of  the  property,  but  such  a  carrying 
away  of  it  as  will  disable  the  party  com- 
plaining from  having  the  lawful  use  or 
benefit  of  the  property;  or  there  must 
be  the  destruction  of  it.  Jacobs  v. 
Seward,  1;  L.  R.,  H.  L.  (Eng.)  464;  41 
L.  J.,  C.  P.  221;  27  L.  T.  185. 

If  a  tenant  in  common  wrongfully 
sells  and  converts  the  common  prop- 
erty, and  the  purchaser  again  sells  it 
for  money,  the  other  tenant  in  com- 
mon may  bring  his  sole  action  of  trover 
against  such  first  purchaser,  for  the 
conversion,  or  he  may  waive  the  tort, 
and  bring  his  action  for  money,  had  and 
received,  for  the  money  received  by 
such  first  purchaser  from  his  vendee 
for  the  plaintiff's  interest  in  such  prop- 
erty.    White  -v.  Brooks,    43    N.  H.  402. 

The  Recovery. — One  tenant  in  com- 
mon of  a  chattel  may  recover  in  trover 
or  trespass  from  another  tenant  in 
common  his  aliquot  shate  of  such 
chattel.  Dailey  v.  Grimes,  27  Md. 
440. 

One  tenant  in  common  of  personal 
property  may  maintain  trover  against 
his  cotenant  for  his  undivided  half  of 
such  property.  Potter  v.  Neal,  62 
How.  (X.  Y.)  Pr.   15S. 
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1.  Guyther  v.  Pettijohn,  6  Ired. 
(N.  Car.)  L.  388;  Grim  -v.  Wicker,  80  N. 
Car.  343;  Alderson  v.  Schulze,  64  Wis. 
460;  Benedict  v.  Howard,  31  Barb.  (N. 
Y.)  569. 

A  tenant  in  common  of  a  mill  may 
maintain  an  action  against  his  coten- 
ant for  diverting  the  water  from  the 
mill  for  his  separate  use.  Pillsbury  v. 
Moore,  44  Me.  154. 

Trees  cut  by  one  cotenant  of  land 
without  the  consent  of  the  other  be- 
long, after  being  cut,  to  both;  and  if  the 
one  cutting  them  sells  them  as  his  own 
without  the  consent  of  the  other,  the 
latter  may  maintain  an  action  for  the 
conversion.  Shepard  v.  Pettit,  30  Minn. 
119. 

One  tenant  of  a  personal  chattel  may 
maintain  an  action  against  his  coten- 
ant for  the  loss  or  destruction  of  the 
chattel,  while  in  the  possession  of  such 
cotenant  as  a  common  carrier,  through 
his  negligence  or  carelessness.  Herrin 
1'.  Eaton,  13  Me.  193. 

Taking  Possession  with  Notice. — 
Where  the  holder  of  a  chattel  mort- 
gage on  the  interest  of  one  tenant  in 
common  sells  the  whole  chattel  at  a 
public  sale  under  his  mortgage,  a  pur- 
chaser at  such  sale  who  takes  posses- 
sion with  notice  of  the  rights  of  the 
other  tenant  in  common,  is  liable  to  the 
latter  in  an  action  for  the  converson  of 
his  interest  in  the  chattel.  Van  Doren 
V.  Baety,  11  Hun  (N.  Y.)  239. 

Measure  of  Damages. — One  who  has 
an  undivided  interest  in  a  stock  of  goods 
seised  and  sold  under  a  mortgage  given 
by  the  other  owner  is  damaged  by  the 
conversion  to  the  extent  of  his  interest, 
for  he  is  not  bound  to  take  back  what 
is  left  after  the  mortgagees  have  sold  as 
much  as  they  see  fit.  Keables  v.  Chris- 
tie, 47  Mich.  594. 

Where  a  joint  owner  assumes,  with- 
out authority,  to  sell  the  interest  of  his 
cotenant,  the  latter. may  repudiate  the 
sale  and  sue  for  the  conversion  of  the 
property,  or  he  may  ratify  it  and  sue  for 
his  share  of  the  money  received.  Perry 
V.  Granger,  21  Neb.  579. 

Where,  in  such  case,  the  crop  was 
subsequently  destroyed  while  wrong- 
fully detained,  but  without  negligence 
on  the  part  of  the  tenant  in  possession, 
the  cotenant  is  entitled  to  some,  if  no 
more  than  nominal,  damages,  but  not 
to  the  full  extent  of  the  value  of  his 
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common  property,  or  something  equivalent  to  it,  through  the 
fault  of  the  cotenant  thus  converting  it.* 

Assumpsit  is  a  proper  action  for  a  joint  tenant  or  tenant  in 
common  to  bring  against  his  cotenant  for  his  share  of  the  pro- 
ceeds of  the  common  property  sold  by  them.** 

It  may  also  be  maintained  by  one  against  another  when  the 
latter  has  received  the  whole,  or  a  greater  part  of  the  rents  and 
profits,*  and  such 


share.  Shearins  v.  Rigsbee,  (N.  Car.),  i 
S.  E.  Rep.  770. 

1.  Alderson  v.  Schulze,  64  Wis.  460. 

One  tenant  in  common  of  a  chattel 
cannot  sue  another  for  a  conversion, 
unless  the  common  property  is  de- 
stroyed, carried  bej-ond  the  li,mits  of 
the  State;  or,  when  perishable,  so  dis- 
posed of  as  to  prevent  the  other  from 
recovering  it.     Grim  v.  Wicker,  80  N. 

C.  343- 

Where  a  tenant  in  common  of  shingle 
machines,  and  other  like  personal  prop- 
erty, removes  it  to  a  building  of  his  own 
in  another  town,  and  uses  it  there  to 
manufacture  his  own  lumber,  this  is 
such  a  destruction  of  the  properly  as 
will  support  an  action  by  the  cotenant 
for  the  conversion.  Benedict  v.  How- 
ard, 31  Barb.  (N.  Y.)  569. 

Plaintiff  and  P  owned  a  planing  ma- 
chine, which,  with  the  building  in  which 
it  stood,  they  leased  for  a  terra  of  years. 
P;  being  indebted  to  defendants,  gave 
them  as  security'  a  chattel  mortgage 
upon  the  whole  machine;  he  informed 
them,  however,  at  the  time,  that  he 
owned  only  half  and  plaintiff  the  other 
half.  The  payments  stipulated  in  the 
mortgage  were  fixed  so  as  to  corre- 
spond in  amount  and  dates  with  the 
rents  reserved  in  the  lease,  which  was 
looked  .to  to  discharge  the  mortgage 
debt.  In  an  action  for  conversion  of 
plaintiff's  interest,  held,  that  the  taking 
of  the  mortgage  did  not  amount  to  a 
conversion  by  defendants,  conceding 
that  the  giving  of  it  was  a  conversion 
by  P;  that  the  effect  of  the  mortgage 
was  simply  to  vest  the  interest  of  P 
upon  default  in  defendants.  Osborn  v. 
Schenck,  83  N.  Y.  201. 

Sales. — If  personal  property  held  in 
common  is  sold  by  one  of  the  tenants 
as  exclusively  his  own,  such  a  sale  is  a 
conversion,  and  the  cotenant  may 
maintain  trover  therefor  against  him. 
Weld  V.  Oliver,  21  Pick.  (Mass.)  559. 

Where  one  joint  owner  of  a  chattel 
sells  the  entire  chattel  and  delivers 
possession  to  the  purchaser,   it  is  con- 


version   for  which  trover  lies.     Rains 
V.  McNairy,  4  Humph.  (Tenn.)  356. 

Eviaenoe. — In  an  action  to  recover 
damages  for  the  conversion  of  a  chattel, 
if  the  plaintiff  is  the  several  owner,  he 
would  be  entitled  to  recover  upon  proof 
of  a  demand  or  refusal;  but  if  his  inter- 
est had  never  been  separated,  he  could 
not  recover  against  a  co-owner  with- 
out proving  also  that  the  conversion 
went  to  the  destruction  of  the  chattel 
or  the  exclusion  of  his  right.  Allen  v. 
Harper,  26  Ala.  686. 

2.  Cowles  V.  Garrett,  30  Ala.  341 ; 
Smith  V.  Tankersle^',  20  Ala.  212; 
Richmond  f.  Connell  (Conn.),  11  A. 
852;  Haven  v.  Foster,  9  Pick.  (Mass.) 
112;  Dickinson  v.  Williams,  11  Cush. 
(Mass.)  258;  Brinkerhoff  tJ.  Wemple,  i 
Wend.  (N.  Y.)  470;  Wright  v.  Searles, 
59  How.  (N.  V:)  Pr.  176. 

If  one  tenant  in  common  of  a  chattel 
converts  it  wholly-  to  his  own  use  by  a 
sale,  his  companion  may  maintain 
trover  against  him;  and  one  tenant  by 
agreement,  express  or  implied,  with 
the  other,  may  be  entitled  to  contribu- 
tion for  services  rendered  or  expendi- 
tures made;  and  the  share  which  the 
other  tenant  ought  to  contribute  would 
be  recoverable  in  assumpsit,  and  would 
be  matter  of  set-off  in  an  action  ex 
contractu,  but  not  in  defence  to  trover 
which  is  in  tort.  Russell  v.  Russell, 
62  Ala.  48. 

Joinder  of  Parties. — The  share  of  a 
tenant  in  common  of  property  separa- 
ble by  weight  or  measure  may  be  de- 
manded of  his  cotenant  having  posses- 
sion of  the  whole,  and,  on  refusal,  or 
conversion  by  the  latter,  the  former 
may  sue  in  his  own  name  without  join- 
ing all  the  other  cotenants.  Stall  v. 
Wilbur,  77  N.  Y.  158. 

Tenants  in  common  cannot  join  in 
actions  of  assumpsit  brought  under 
New  Hampshire  Revised  Statutes  for 
a  share  of  the  value  of  timber  cut  hy 
a  cotenant.  Mboers  v.  Bunker,  29  N. 
H.  (9  Fost.)  420. 

3.  Abel  V.  Love,  17  Cal.  233;  Scant- 
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action  will  not  bar  his  right  to  an  equitable  adjustment  and  lien.* 
This  is  also  the  proper  form  of  action  for  one  cotenant  to  re- 
cover a  contributive  share  from  another  when  the  former  has  in- 
curred expense  for  repairs  or  improvements,^  or  has  made  ad- 
vances to  remove  a  joint  encumbrance,*  or  to  recover  for  waste,* 


lin  et  al.  v.  Allison.  32  Kan.  376; 
Gowen  -'.  Shaw,  40  Me.  56;  Brinley  v. 
Kupfer,  6  Pick.  (Mass.)  179;  Johnson 
V.  Ames,  6  Pick.  (Mass.)  330;  Hasfeill 
■V.  Adams,  7  Pick.  (Mass.)  59;  Fanning 
V.  Chadwick,  3  ]?ick.  (Mass.)  420; 
Haven  v.  Foster,  g  Pick.  (Mass.)  112; 
Lazell  V.  Miller,  15  Mass.  207;  Thayer 
■V.  Brewer,  15  Pick.  (Mass  )  217;  Brig- 
ham  V.  Eveleth,  9  Mass.  538;  Jones  v. 
Harraden,  9  Mass.  540;  Sargent  x>. 
Parsons,  12  Mass.  149;  Chapman  u. 
Gray,  15  Mass.  439;  Hudson  v.  Coe 
(Me.),  8  Atl.  Rep.  249;  Wright  v. 
.  Searles,59How.  (N.Y.)  Pr.  176;  Coch- 
ran -v.  Carrington,  25  Wend.  (N.  Y.) 
409;  Borrell  v.   Borrell,   33  Pa.  St.  492. 

A  tenant  in  common  may  maintain 
assumpsit,  independently  of  Maine, 
Rev.  St.  ch.  95,  (j  16,  against  a  coten- 
ant who  has  received  from  subtenants 
more  than  his  share  of  the  rents  and 
proiits  of  the  common  estate,  unless 
plaintiff  had  been  disseised  by  such  co- 
tenant  when  the  rents  and  proiits  were 
received.  By  said  section  this  right  of 
recovery  in  assumpsit  is  extended  to 
cases  of  personal  occupancy  by  the  co- 
tenant  of  the  whole,  or  more  than  his 
proportion  of  the  common  estate. 
Richardson  v.  Richardson,  72  Me.  403. 

Under  Maine  Stat.  1848,  ch.  61,  §  i, 
an  action  of  special  assumpsit  against 
a  cotenant,  for  a  share  of  the  profits  of 
the  joint  estate,  cannot  be  sustained 
unless  the  plaintiff  proves  that  the  estate 
has  yielded  "rents,  profits  or  income," 
and  allege  in  his  declaration  that  the 
defendant  has  taken  more  than  his 
share  of  such  rents,  profits,  or  income, 
"without  the  consent  of  his  cotenant." 
Moses  V.  Ross,  41  Me.  360. 

Use  and  Occupation.  ^ A  tenant  in 
common  who  uses  the  property  of  his 
cotenant  may  be  held  liable  to  him  for 
rent  in  an  action  for  use.  and  occupa- 
tion, where  the  conduct  of  the  tenants 
towards  each  other  in  relation  to  the 
•occupancy  of  the  premises  has  been 
such  that  an  agreement  to  use  each  a 
particular  part  of  the  premises  can  be 
reasonably  implied.  Boley  v.  Barutio, 
120  111.  192. 

Such  action  will  not  be  defeated  on 
.account  of  a  dispute  raised  by  the  de- 


fendant concerning  the  title,'  provided 
the  plaintiff  was  owner  of  the  estate, 
and  was  not  disseised  at  the  date  when 
the  income  was  received  in  money  by 
the  defendant.  Hudson  v.  Coe  (Me.), 
8  .\tl.  Rep.  249. 

1.  Wright  V.  Searles,  59  How.  (N. 
Y.)  Pr.  176. 

2.  Jordan  v.  Soule  (Me.),  12  Atl. 
Rep  786. 

If  tenants  in  common  of  a  mill-dam 
repair  it  together,  and  one  pays  more 
than  his  proportion  of  the  expense,  he 
may  recover  the  excess  from  his  co- 
tenant  by  an  action  of  assumpsit.  Gwin- 
neth    V.  Thompson,  9  Pick.  (Mass.)  31. 

Any  one  of  certain  parties,  tenants 
in  common  by  virtue  of  an  act  of  the 
legislature  granting  them  the  right  to 
run  a  ferry,  etc.,  being  on  the  spot 
where  the  property  is  situated,  may 
maintain  indebitatus  assumpsit  against 
another  or  his  heirs,  for  repairs  to  the 
common  property.  Haven  v.  Mehl- 
garten,  19  111.  91. 

Previous  to  the  adoption  of  the  prac- 
tice act,  assumpsit  would  have  lain  for 
his  share  where  a  tenant  in  common 
had  made  necessary  repairs  upon  the 
common  property,  and  a  recovery  can 
now  be  had  in  an  ordinary  civil  action 
under  that  act.  Fowler  v.  Fowler,  5c 
Conri.  256. 

3.  Dickinson  v.  Williams,  11  Cush 
(Mass.)  25S. 

A  and  B  owned  and  occupied,  as 
tenants  in  common,  land  subject  to  the 
payment  of  annual  rent,  and  divided 
the  payments  between  them  from  year 
to  year.  Subsequently  they  sold  the 
land  and  divided  the  avails  between 
them,  and  promised  the  vendee  that 
they  would  pay  all  rent  in  arrear.  A, 
being  subsequently'  called  upon  to  pay 
such  rent,  paid  it,  and  B  afterwards 
died.  Held,  that  A  might  recover  one 
half  the  amount  so  paid  against  his 
estate  in  indebitatus  assumpsit  for 
money  paid.  Fisher  v.  Kinaston,  18 
Vt.  489. 

4.  A  tenant  of  land  may  maintain  an 
action  of  assumpsit  against  a  cotenant, 
under  Nevi  Hampshire  St.  July  5th, 
1834  (entitled  "an  act  relating  to  co- 
partners," etc.)    for   his   proportion   of 
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or  for  a  balance  due  from  one  cotenant  to  another  after  the  joint: 
interest  is  determined.^ 

(«)  Procedure. — The  procedure  in  actions  at  law  between  joint, 
tenants  and  tenants  in  common  differs  from  that  in  ordinary  ac- 
tion only  as  affected  by  the  peculiar  relations  of  the  parties  to 
each  other.* 

2.  Actions  in  Equity. — When  the  several  interests  of  cotenants. 
have  become  complicated  and  incapable  of  being  definitely  ascer- 
tained and  set  apart  at  law,  equity  will  entertain  jurisdiction   to. 


damage  caused  by  cutting  timber, 
although  the  plaintiflf  has  alienated  his 
interest  in  the  land  after  the  cutting, 
but  before  the  action  was  commenced. 
Blake  v.  Milliken,  14  N.  H.  213. 

1.  Though  a  tenant  in  common  may 
now  have  relief  in  equitj'  against  his  co- 
tenant,  under  Massachusetts  St. 
1823,  ch.  140,  yet  if  the  joint  interest  is 
determined,  all  accounts  and  liabilities 
being  settled  and  discharged,  and  abal- 
ance  remains  due  from  one  cotenant 
to  another,  it  ma}'  be  recovered  in  an 
action  of  assumpsit,  and  without  any 
express  promise.  Fanning  v.  Chad- 
wick,  3  Pick.  (Mass.)  420. 

2.  Joinder  of  Causes  of  Action.  —  In 
an  action  by  one  tenant  in  common 
agairist  another,  a  cause  of  action  arising 
from  contract  cannot  be  joined  with 
another  arising  from  injuries  to  prop- 
erty and  for  torts;  nor  causes  of  action 
arising  from  negligence,  with  a  claim 
for  an  account  of  profits  of  real  estate. 
Hall  V.  Fisher,  20  Barb.  (N.  Y.)  441. 

Pleading.  —  Where  one  tenant  in  com- 
mon sues  his  cotenant  to  recover  land, 
if  the  defendant  controvert  the  plaintiff's 
title  he  thereby  admits  the  ouster.  If 
he  does  not  dispute  the  title,  he  should 
admit  it  in  the  pleadings  and  deny  the 
ouster.  Withrow  v.  BiggerstafF,  82  N. 
C.  82. 

Where  three  defendants  are  sued 
as  joint  tenants  in  a  writ  of  entry, 
and  two  of  them  plead  severally  sole 
tenure  of  the  whole  demanded  premises, 
the  third  pleads  sole  tenure  of  all  but 
forty  acres,  and  as  to  the  forty  acres  says 
nothing;  if  issue  is  joined  on  all  the 
pleas  and  found  for  the  defendants,  the 
plaintiff  cannot  have  judgment  against 
the  third  defendant  for  the  forty  acres. 
Tappan  v.  Tappan,  36  N.  H.  gS. 

In  a  real  action  by  one  of  two  co- 
tenants  against  the  other,  if  the  latter 
plead  nul  disseisin,  the  defendant  shall 
prevail,  if  he  show  title  to  an  individual 
part  of  the  land.  Lyford  v.  Thurston, 
i5  N.  H.  399. 


Evidence.  —  Where  a  tenant  in  com- 
mon, having  possession  of  tlie  joint- 
property,  makes  an  entry  in  a  book,  in- 
dicating that  he  no  longer  holds  for  his 
cotenant.  Such  entry  is  admissible  in. 
his  favor,  on  a  plea  of  the  statute  of 
limitations,  if  notice  of  it  be  brought 
home  to  the  cotenants;  but  without- 
such  notice  it  is  not  admissible.  Har- 
ral  V.  Wright,  57  Ga.  4S4. 

In  an  action  by  a  tenant  in  common 
against  his  cotenant  to  be  let  into 
possession,  plaintiff  offered  in  evidence 
to  prove  an  ouster,  defendant's  answer 
in  a  former  suit  by  plaintiff  to  be  let 
into  possession  of  the  same  land.  Held 
admissible.  Greer  v.  Tripp,  56  Cal. 
209. 

In  an  action  of  disseisin  by  one  ten- 
ant in  common,  who  grounds  his  claimi 
on  the  common  title,  his  cotenants  are 
incompetent  witnesses  for  him.  Barrett 
V.  French,  i  Conn.  354. 

Verdict.  —  If  the  title  be  .admitted  in. 
a  controversy  and  can  be  seen  with. 
reasonable  certainty,  the  verdict  should 
set  forth  the  undivided  share  to  which- 
the  title  is  apparent,  and  the  effect  of  a 
judgment  thereon  would  be  to  put 
plaintiff  in  possession  -with  defendant.. 
Withrow  V.  Biggerstaff,  82  N.  Car.  82.. 

Measure  of  Kecovery.  —  One  of  five- 
tenants  in  common,  in  an  action  for 
partition,  and  to  recover  for  rents  and 
profits,  may  recover  the  value  of  one 
fifth  of  the  rents  and  profits,  less  a  pro- 
portionate share  of  the  value  of  neces- 
sary improvements  made  and  taxes; 
paid  by  the  occupying  tenant.  Scantlin. 
■u.  Allison,  32  Kan.  376. 

Double  and  Treble  Damages.  —  Under 
Maine  Rev.  Stat.,  ch.  95,  §  5,  a  tenant 
in  common  of  a  life  estate  cannot  re- 
cover treble  damages  for  an  injury  to 
the  common  property.  Richardson  n.. 
Richardson,  64  Me.  62. 

Pub.  St.  Massachusetts,  ch.  179,  ^§  6,. 
7,  giving  a  right  of  action  with  threefold 
damages  to  a  tenant  in  common  or  joint 
tenant,  against  his  cotenant,  who,  with 
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adjust,  by  one  decree,  the  rights  of  all.*  Thus  an  action  in  equity 
for  an  accounting  is  a  proper  remedy  where  one  tenant  has  taken 
the  rents  and  profits  or  had  the  use  and  occupation  of  the  com- 
mon property  to  the  exclusion   of  the  others,*  and  to   enforce 


notice,  cuts  timber,  commits  waste,  etc., 
applies  only  to  cases  of  known  and  rec- 
ognized tenancies  in  common  or  joint 
tenancies,  and  not  to  those  where  a 
party  enters  on  lajid  and  cuts  timber 
under  an  honest  clahn  that  he  owns  the 
whole  of  the  land  in  fee;  whereas,  in 
fact,  he  has  title  to  an  undivided  por- 
tion orx\y.  Jenkins  v.  Wood,  (Mass.) 
14  N.  H.  Rep.  512. 

In  England,  one  tenant  in  common 
may  bring  an  action  for  the  double 
value  of  his  moiety,  under  4  Geo.  II,  ch 
28.  Cutling  v..  Derby,  2  W.  Bl.  (Eng.) 

1.  Smith  V.  King,  50  Ga.  192. 
Where  one   tenant   in    common  has 

purchased  title  under  encumbrance,  and 
pra3'S  decree  for  transfer,  etc.,  the 
others  will  be  allowed  on  cross  bill  to 
protect  their  interests,  by  contributing 
their  share  of  the  ■  purchase  money. 
Smith  V.  Osborne,  86  111.  606. 

If  a  tenant  in  common  convey,  with 
covenant  of  general  warranty,  a  part  of 
the  common  subject  by  metes  and 
bounds,  and,  upon  partition  afterwards 
made,  a  material  part  of  the  land  so  con- 
veyed is  allotted  to  other  tenants  in 
common,  so  that  the  purchaser  does 
not  obtain  the  substantial  inducement 
to  his  contract  of  purchase,  a  court  of 
equity  will,  upon  the  prayer  of  such 
purchaser,  cancel  and  annul  such  deeds 
and  place  the  parties  in  statu  quo. 
Worthington  v.  Staunton,  j6  W.  Va., 
208. 

2.  One  tenant  in  common  of  realty 
cannot  maintain  an  action  of  as- 
sumpsit against  his  cotenant  in  Illi- 
nois for  his  proportion  of  the  rents,  the 
latter  having  had  exclusive  possession. 
His  onlj'  remedy  is  by  an  action  of  ac- 
count under  the  statute,  or  by  a  bill  in 
chancery.     Crow  v.  Mark,  52  111.  332. 

There  can  be  no  ouster  between  ten- 
ants in  common  in  possession;  and, 
therefore,  if  one  takes  more  than  his 
share  of  the  rents,  the  only  remedy  is 
account,  either  by  action  under  the  4 
Anne,  ch.  16,  §  27,or  by  abill  in  e.quity. 
Denys  v.  Shuckburgh,  4  Y.  &  C.  (Eng.) 
42;  5  Jur.  21. 

One  tenant  in  common  may  main- 
tain a  bill  in  equity  against  his  coten- 
ants, some  of  whom  are  infants,  who 


have  occupied  the  whole  of  the  common 
property  for  an  account  of  rents  and 
profits.  Early  v.  Friend,  16  Gratt. 
(Va.)  21. 

Where  there  are  more  than  two  ten- 
ants in  common,  one  cannot  recover 
rents  and  profits  in  an  action  of  account 
against  another.  It  is  a  case  for 
chancery.     Wiswell  v.   Wilkins,  4  Vt. 

One  tenant  in  common  has  no  remedy 
against  his  cotenant;  or  a  guardian  for 
a  portion  of  the  rents  received  by  either,, 
or  for  repairs,  except  an  action  of  ac- 
count, or  bill  in  equity.  Sherman  v. 
Ballou,  8  Cow.  (N.  Y.)  304;  DeMott  v. 
Hagerman,  8  Cow.  (N.  Y.)  220. 

A  court  of  chancer^'  has  jurisdiction 
to  take  the  account  between  tenants  in 
cornmon,  when  one  of  them  is  a  married 
woman,  notwithstanding  the  statute  of 
Vermont,  R.  L.  §  1202,  allowing  the 
action  of  account  between  such  tenants. 
Paine  v.  Slocum,  56  Vt.  504. 

Where  one  of  two  tenants  of  com- 
mon land,  being  in  the  sole  possession,- 
proceeded  to  clear  all  the  arable  land, 
and  by  a  succession  of  crops  wore  it  out, 
and  left  no,  timber  to  repair  fences, 
lield^  that  these  injuries  were  not  such 
as  the  law  would  remedy  by  an  action 
on  the  case  in  the  nature  of  waste,  but 
that  the  proper  mode  of  redress  was  bj' 
an  action  of  account,  or  a  bill  in  equity 
for  an  account.  Darden  v.  Cowper,  7 
Jones  (N.  Car.),  L.  210. 

Where  one's  estate  in  lands  was,  by 
the  terms  of  his  father's  will,  which 
gave  him  a  certain  life  estate,  deter- 
mined by  his  death  without  issue,. 
held,  that  a  conveyance  from  the  son 
to  his  wife  was  no  bar  to  her  will 
against  cotenants  to  account  for  rents 
and  profit.  Swallow  v.  Swallow,  31  N. 
J.  Eq.  390. 

An  action  of  account  is  in  its  nature 
equitable,  although  given  by  statute. 
It  involves  the  idea  of  agency  and  an 
implied  trust,  and  whatever  remedy  is 
appropriate  to  such  an  idea  can  be  in- 
voked by  one  devisee  against  another 
to  recover  an  excess  of  rents  received. 
Wright  V.  Searles,  59  How.  (N.  Y.) 
Pr.  176. 

Evidence. — In  an  action  of  account 
between  the  administrator  of  a  tenant 
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contribution  for  repairs,  improvements,  or-  the  payment  of  a 
common  charge.^ 

Equity  may  also  decree  a  partition  of  the  common  property, 
or  a  sale  and  distribution  of  the  proceeds  in  case  it  cannot  be 
divided,*  and  both  a  partition  of  the  land  and  an  accounting  may 
be  decreed.* 

On  such  accounting  a  just  proportion  of  expenses  disbursed  for 
the  estate  will  be  allowed,*  and  any  increase  of  the  rents  and  pro- 


in  common  and  his  coter^ant,  brought 
under  Illinois  Rev.  St.  1874,  ch.  2,  §  3, 
as  the  issue  is  whether  there  should  be 
an  account,  the  adjusting  of  balances 
being  left  to  auditors,  evidence  that  one 
of  the  cotenants  had  made  no  profit  is 
inadmissible,  Hawle^'  v.  Burd,  6  111. 
App.  454. 

Patent  Eights. — One  joint  owner  of  a 
patent  right  is  not  bound  to  account  to 
the  other  for  its  use,  but  if  both  agree  to 
<3ivide  equall3-  all  moneys  received  by 
either  for  licence  fees,  a  bill  for  an  ac- 
count and  contribution  can  be  main- 
tained.    Gates    I'.    Fraser,  g    111.    App. 

Estoppel. — In  an  action  for  an  ac- 
count, the  tenant  must  allege  that  the 
defendant  excluded  him,  or  else  agreed 
to  act  as  agent  as  to  the  plaintiff's  inter- 
est; for  if  one  tenant  lie  by  and  suffer 
his  coteriant  to  work  and  improve  and 
enjoy  the. premises,  as  he  would  not  be 
liable  for  any  losses,  so  he  is  not  entitled 
to  any  of  the  profits.  Pico  v.  Columbet, 
12  Cal.  414. 

1.  McDearnian  v.  McClure,  31   Ark. 

559- 

A  cpraplaint  in  action  by  one  co- 
tenant  against  the  other,  alleging 
that  plaintiff  has  been  compelled'  to 
pay  all  the  taxes  on  a  tract  of  land 
owned  in  common,  and  to  redeem  it 
from  tax  sales,  and  asking  that  plaintiff 
have  a  lien  on  the  land  for  such  taxes 
and  interest,  and  that  his  lien  be  fore- 
closed, states  a  cause  of  action;  a  tenant 
who  pays  an  encumbrance  having  the 
right  to  compel  contribution  from  co- 
tenants.     Eads  V.  Retherford,  114  Ind. 

273- 

2.  Tenants  in  common  of  personal 
property  cannot  have  partition  at  law; 
equity,  therefore,  has  jurisdiction  for 
that  purpose.  Smith  v.  Smith,  4  Rand. 
(Va.)  95. 

In  Kentucky  equity  has  no  power  to 
decree  a  sale  under  doctrine  of  parti- 
tions, but  must  decree  alternate  holding 
between  tenants  in  common.  Coleman 
V.  Hutchenson,  3  Bibb.  (Ky.)  209. 


The  act  which  authorizes  the  supe- 
rior court  as  a  court,  of  equity  to  order 
a  sale  of  any  real  estate,  and  of.  any 
rights  existing  in  or  issuing  out  of  the 
same,  held  in  joint  tenancy,  tenancy  in 
common,  or  coparcenary,  and  to  dis- 
tribute the  proceeds  ( Connecticut  Stat. 
1853,  ch.  58),  is  a  constitutional  act. 
Richardson  v.  Monson,  23  Conn.  94. 

A  tenant  in  common  having  a  right 
to  improve  the  land  without  the  consent 
and  against  the  will  of  his  cotenant, 
but  having  no  lien  upon  it  for  his  im- 
provements, can  only  be  indemnified 
therefor  by  partition  in  equity,  so  as  to 
have  the  improvements  allowed  to  him, 
or  to  have  compensation  for  them,  if 
thrown  into  the  common  mass.  Dren- 
nen  v.  Walker,  21' Ark.  539. 

After  G  had  conveyed  land  to  D  and 
D's  father  jointly,  D  becoming  desirous 
on  account  of  a  certain  bastardy  pro- 
ceeding, to  quit  the  State,  consented  to 
a  surrender  of  the  joint  deed,  and  to  a 
conveyance  by  G  to  D's  father  alone,  , 
which  was  accordingly  done.  Many 
years  afterwards  D  filed  a  bill  against 
the  coheirs  of  his  father,  claiming  a 
half  interest  in  the  land,  but  not  praying 
a  partition.  Held,  that  the  bill  was 
properly  dismissed,  even  if  D  was  a 
tenant  in  common,  the  bill  could  not  be 
retained  for  a  partition.  Dinwiddle  v. 
Bell,  95  111.  360. 

3.  Where  matter  of  account  against 
an  insolvent  cotenant  for  past  profits 
of  the  land  is  involved,  and  where  par- 
tition of  the  premises  cannot  be  mad/; 
without  a  sale,  equity  has  jurisdiction 
to  decree  partition  and  account.  Lowe 
V.  Burke  (Ga.),  3  S.  E.  Rep.  449. 

4.  Anderson  *.  Greble,  i  Ashm.  (Pa.) 
136. 

On  a  suit  for  an  accounting ,  brought 
by  a  tenant  in  common  against  his  co- 
tenant  in  possession,  the  expense  of  nec- 
essary repairs  made  by  the  latter  which 
have  materially  increased  the  value  of 
the  property,  may  be  allowed  him. 
Pickering  v.  Pickering,  63  N.  H.  468. 

Where  one   tenant  in   common   ex- 
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fits  caused  by  improvements  is,  as  a  general  rule,  allowed  to  the 
tenant  making  the  improvements.^  The  amount  he  has  actually 
received  beyond  his  just  proportionate  share  of  the  net  amount 
being  usually  the  measure  of  the  accountability  of  one  cotenant 
to  another.^ 

A  court  of  equity  has  power  also,  upon  application  of  one  ten- 
ant, to  enjoin  acts  injurious  to  the  common  property  on  the  part 

pends  money  in  making  improvements 
upon  land,  although  such  expenditures 
do  not  strictly  constitute  a  lien  upon 
the  land,  yet  a  court  of  equity,  in  mak- 
ing partition,  will  first  direct  an  ac- 
count and  suitable  compensation,  or  as- 
sign to  such  tenants  the  portion  on 
which  the  improvements  have  been 
made.  Green  v.  Putman,  i  Barb.  (N. 
Y.)  500. 

1.  Annely  v.  DeSauss.  (S.  Car.), 
2  S.  E.  Rep.  490;  Green  v.  Putman,  i 
Barb.  (N.  Y.)  500. 

In  an  action  for  mesne  profits  by 
one  cotenant  against  another,  rent  paid 
in  permanent  improvements  on  the 
land  is  not  chargeable  as  profits  received 
by  the  cotenan^  Improvements  may 
be  defalked  against  a  claim  for  mesne 
profits.     Walker  v.  Humbert,  55  Pa.  St. 

4"7- 

In  an  action  in  Pennsylvania  by  one 
cotenant  against  the  others  for  the 
value  of  oil  produced  and  sold  by  the 
latter  while  in  the  possession  of  the 
common  .property,  by  which  they  had 
deprived  the  former  of  wrongful  means, 
defendants  cannot  set  off  the  costs  of 
producing  the  oil.  Foster  v.  Weaver 
(Pa.),  12  Atl.  Rep.313. 

2.  Joslyn  v.  Joslyn,  9  Hun  (N.  Y.) 
388;  and  see  Newman  v.  Newman,  27 
Gratt.  (Va.)  714. 

In  an  account  between  tenants  in 
common  of  land  used  for  getting  tim- 
ber, the  value  of  the  timber  while 
growing  is  to  be  taken  as  the 
rule  of  valuation.  Walling  v.  Bur- 
roughs, 8  Ire;!.  (N.  Car.)  Eq.  60. 

A  was  indebted  to  B  for  his  share  of 
the  price  of  land  conveyed  to  them 
jointly,  and  B  took  exclusive  possession. 
Held,  that  in  accounting  for  the  income 
it  would  be  treated  as  payments  by  A, 
and  would  be  first  applied  to  the  inter- 
est of  his  debt.  Valentine  v.  Johnson, 
I  Hill  (S.  Car.)ch.  49. 

Period  Covered  By  Accounting.^The 
cotenancy  of  a  purchaser  at  a  sale  on 
foreclosure  of  the  interest  of  a  tenant 
in  common  commences,  for  the  purpose 
of  an  accounting  between  them,  from 
the  date  of  the  deed,  and  does  not  re- 


late back  to  the  date  of  the  mortgage, 
and  the  accounting  should  embrace  no 
charge  for  repairs  or  improvements 
made  or  taxes  paid  by  either  tenant  be- 
fore the  date  of  the  deed.  Davis  v. 
Chapman,  36  Fed.  Rep.  42. 

Where  one  tenant  in  common  is  in  pos- 
session of  the  premises,  the  right  of  his 
cotenant  to  an  account  of  the  rents 
and  profits  is  barred  by  the  statute  of 
limitations,  except  for  the  last  four 
years  before  the  filing  of  the  bill.  Cor- 
bett  V.  Laurens,  5  Rich.  (S.  Car.)  Eq. 
301. 

A  and  B  held  a  lease,  fixtures,  stock, 
etc.,  in  common,  and  A  carried  on  the 
business  of  a  refectory.  C  and  D  held 
mortgages  on  A's  interest,  and,  not 
feeling  secure,  agreed  to  pay  the  arrears 
of  rent  if  immediate  possession  were 
given,  which  was  done,  and  they  also 
agreed  to  protect  the  interests  of  B. 
They  did  not  pay  the  rent,  but  suffered 
a  sale  under  a  distress,  purchased  the  fix- 
tures, stock,  etc.,  at  the  sale,  and  con- 
tinued the  business.  It  having  been  ar- 
ranged that  C  should  procure  a  renewal 
of  the  case,  for  the  common  benefit  of 
B,  C  and  D,  C  procured  the  renewal  in 
his  own  name,  and  then  he  and  D  sepa- 
rately sold  their  interests  in  the  whole 
and  kept  B  out  of  possession.  Held, 
in  a  suit  by  B,  that  C  and  D  were 
bound  to  account  to  him  for  his  share 
of  the  profits  previous  to  the  sale  to  E, 
and  for  his  share  of  the  purchase  money, 
deducting  his  share  of  what  they  had 
paid.  Bunell  v.  Bull,  3  Sandf.  (N.  Y.) 
ch.  15. 

In  an  action  to  set  aside  deeds  for 
plaintiflPs  interest  in  realty,  of  which 
she  and  defendant  were  tenants  in  com- 
mon, on  the  ground  of  fraud  and  undue 
iniiuence,  plaintiff  may  recover  rent 
from  the  time  of  delivery  of  the  deeds, 
she  having  then  left  the  premises  in  de- 
fendant's possession,  and  defendant 
cannot  charge  plaintiff  with  taxes  on 
the  property  paid  by  him  during  the 
continuance  of  a  precedent  life  estate 
for  the  benefit  of  the  life  tenant.  Zapp 
V.  Miller,  109  N.  Y.  51. 

What  May  Be    Sbown. — Where    one 
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of  another,*  or  to  appoint  a  receiver,*  but  this  jurisdiction  is  spar- 
ingly used,'  and  will,  as  a  general  rule,  be  exercised  only  in  cases 
of  waste  and  when  the  acts  practically  amount  to  a  destruction 
of  cotenant's  interest  in  the  property.* 

The  general  rule,  however,  that  an  equitable  action  cannot  be 
maintained  where  the  remedy  at  law  is  adequate  and  complete, 


tenant  in  common  of  a  vessel,  after  hav- 
ing bargained  for  the  sale  of  the  whole 
vessel  at  a  fixed  price,  purchased  of  one 
of  his  cotenants  his  share  at  a  less  rate, 
and  the  cotenant  brought  an  action  to 
recover  damages,  alleging  false  repre- 
sentations, held,  that  the  tenant 
might  show  that  he  gave  his  co-tenant 
as  much  for  his  share  as  it  was  worth. 
Matthews  v.  Bliss,  22  Pick.  (Mass.)  48. 

The  cotenant  in  possession  of  land 
rented  a  portion  of  it,  and  occupied  the 
remainder  himself.  Held,  that  it  rested 
upon  the  plaintiff  to  show  the  net 
amount  of  rent  received  by  defendant 
from  his  tenant,  and,  in  the  absence  of 
proof  on  the  subject,  no  presumption 
arose  that  the  amount  was  equal  to  the 
whole  annual  value  of  the  premises  held 
in  common.  Joslyn  v.  Joslyn,  9  Hun 
<N.  Y.)  388. 

1.  See  Hihn  v.  Peck,  18  Cal.  640; 
Obert  V.  Obert,  5  N.  J.  Eq.  (i  Hals.) 
397;  Bailey  v.  Hobson,  5  Ch.  (Eng.) 
180. 

A  tenant  in  common  out  of  posses- 
sion may  maintain  an  injunction  against 
his  cotenant  who  is  in  possession  to  re- 
strain him  from  committing  waste  hy 
cutting  down  growing  timber,  where  it 
is  shown  that  the  tenant  in  possession 
is  insolvent,  and  where  it  appears  that 
the  growing  timber  constitutes  the  chief 
value  of  the  land.  Stout  t;.  Curry,  no 
Ind.  514. 

Where  a  tenant  in  common  has  mort- 
gaged the  entire  estate,  and  the  mort- 
gage is  foreclosed,  equitj'  may  enjoin  a 
sale  before  partition,  especially  where 
the  mortgagor  is  insolvent.  A  claim 
against  the  cotenant  for  profits  arising 
from  the  exclusive  use  will  enter  into 
the  decree  for  partition  and  account, 
and  will  take  precedence  of  the  mort- 
gage made  by  him.  Arnett  v.  Munner- 
iyn,  71  Ga.  14. 

A  and  B  owned  a  building  in  sever- 
alty, A  having  the  north  half  and  B  the 
soutn  half.  It  has  a  common  entrance 
and  stairway  to  the  second  floor,  but, 
above  the  first  story  a  partition  wall  di- 
vided it.  A  having  leased  his  portion 
to  B  for  a  term  of  years,  cut  doors  for 
lessee's  convenience  through  the  parti- 


tion, and  ran  a  stairway  from  the  second 
to  the  third  floor  on  his  own  premises. 
The  only  hallway  on  the  second  floor 
was  on  B's  side.  When  the  lease  ex- 
pired B  plastered  up  the  doors  in  the 
partition  wall  and  refused  to  allow  A  to 
use  the  hallway  on  his  side.  There  was 
no  satisfactory  showing  that  the  ar- 
rangements made  for  B's  convenience 
were  intended  to  survive  the  lease,  or 
that  B  had  estopped  himself  from  ob- 
jecting to  A's  use  of  his  part  of  the 
premises  thereafter.  Held,  that  A 
could  not  claim  any  easement  in  B's 
premises  after  the  termination  of  the 
lease,  and  could  maintain  a  bill  for  in- 
junction to  restrain  B  from  obstructing 
his  use  of  the  hallway.  Weinmeister  v. 
Ingersoll,  47  Mich.  31. 

2.  Williams  t).  Jenkins,  11   Ga.  595. 

3.  Obert  v.  Obert,  5*  N-  J-  Eq.  (i 
Hals.)  397. 

Bill  for  partition  and  injunction 
against  cutting  timber  trees  by  defend- 
ants on  land  owned  by  plaintififs  and 
defendants  as  tenants  in  common. 
Held,  that  without  an  averment  of  the 
insolvency  of  defendants,  or  that  they 
had  cut  or  disposed  of  timber  to  an 
extent  exceeding  their  share  of  the  es 
tate,  the  bill  showed  no  ground  for  the 
relief  asked.  Hihn  v.  Peck,  18  Cal. 
640. 

4.  Billinghurst  ex  farte,  Arab. 
(Eng.)  104;  Radcliffe  ex  parte,  Jac.  & 
W.  (Eng.)  619. 

'After  a  decree  has  been  made  in  a 
partition  suit,  the  court  has  jurisdiction 
to  grant  an  injunction  to  restrain  a  de- 
fendant from  destroying  or  wasting  the 
property. 

But  where,  after  a  decree  for  sale  in 
a  partition  suit,  a  defendant  who  was  in 
the  occupation  of  the  property,  but 
bound  by  no  contract  of  tenancy',  pro- 
posed to  sell  the  hay  and  turnips  from 
oflf  the  land,  contrary  to  the  custom  of 
the  country,  as  between  landlord  and 
tenant,  held  (reversing  thd  decision 
of  Stuart,  V.  C),  that  this  was  not 
such  a  destruction  of  the  property  as  the 
court  would  restrain,  and  a  motion  for 
an  injunction  was  refused.  Bailey  ■v. 
Hobson,  5  Ch.  Eng.  180. 
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applies  to  cases  of  joint  tenancy  and  tenancy  in  common. ^  All 
parties  in  interest  must  be  joined  in  an  equitable  action  between 
the  cotenants,*  and  the  rule  in  ordinary  cases  applies  to  the  join- 
der of  causes  of  action.^  The  bill  or  complaint  must  allege  facts, 
showing  title  either  legal  or  equitable  in  the  complainant,  and 
clearly  set  forth  all  the  facts  upon  which  his  recovery  depends.* 

X.  Actions  Between  Tenants  and  Third  Parties— 1.  Actions 
ty  Tenants. — Joint  tenants  must,  as  a  general  rule,  join  in  an  ac- 
tion for  the  possession  of  land  jointly  held,  and  a  failure  to  do  so 
is  fatal  to  a  recovery,^  so  they  must  join  in  actions  for  the  re- 
covery of  a  chattel  or  for  its  value,^  or  for  the   rental   of  real 


1.  An  action  at  law,  praying  for  re- 
lief in  equity,  under  Massachusetts 
Stat.  1853,  ch.  371,  cannot  be  maintained 
by  one  tenant  in  common  against  an- 
other for  rent  of  the  common  land,  and 
for  cutting  off  the  trees;  the  remedy  at 
law,  with  the  right  to  apply  for  an  in- 
junction pending  the  action,  being  ade- 
quate and  complete.  Adams  t'.  Palmer, 
6  Gray  (Mass.)  336. 

2.  Where  a  tenant  in  common  mort- 
gages his  interest  to  secure  a  debt,  the 
mortgagee  is  a  necessarj'  party  as  well 
as  the  mortgagor,  to  an  action  between 
the  cotenants  for  an  accounting.  How- 
ard i>.  Throckmorton,  sgCal.  79. 

Where  one  of  several  tenants  in  com- 
mon is  in  the  use  and  occupation  of 
land,  all  his  cotenants  must  join  in  an 
action  against  him  to  recover  rent;  one 
cannot  sue  alone  for  his  interest.  Blan- 
ton   V.  Van  Zant,  2  Swan  (Tenn.)  276. 

Benefit  of  One  Only. — B,  a  tenant  in 
common  of  land,  agreed  with  the  other 
tenants  that,  if  they  would  join  in  a  sale 
of  the  land,  he  would  paj'  them  certain 
amounts  out  of  the  proceeds,  and  retain 
only  the  surplus.  A  purchaser  at  the 
sale,  who  had  made  an  overpayment, 
brought  a  bill  in  equity  against  B  to  re- 
cover the  amount  thereof  Held,  that 
if  such  amount,  by  increasing  the  sur- 
plus, enured  only  to  the  benefit  of  B,  the 
other  tenants  in  common  were  not  nec- 
essary parties.  Tarbell  v.  Bowman,  103 
Mass.  341. 

.3.  In  an  action  of  account,  by  two 
tenants  in  common  against  a  third,  for 
receiving  more  than  his  share  of  the 
common  property,  it  is  improper  to  join 
a  claim  for  loss  sustained  by  the  two,  by 
their  cotenant  having,  by  false  pre- 
tences, obtained  an  injunction  against 
them,  that  not  being  matter  of  account, 
eveji  if  the  injunction  related  to  the 
common  property.  Hall  v.  Fisher.  20 
Barb.  (N.  Y.)  441. 


4.  Carver  etc.  Co.  v.  Barrett,  66  Ga. 
526. 

To  a  bill  charging  that  the  de- 
fendant is  cotenant  with  the  plaintiffs, 
and  praying  an  account,  a  plea 
that  the  land  is  situated  in  a  foreign 
covmtry,  and  that  the  title  can  be  tried 
there  onl3',  and  suggesting  exclusive 
title  in  himself,  must  show  what  that 
title  is.  Livingston  v.  Columbian  Ins. 
Co.,  3  Johns.  (N.  Y.)  51. 

A  petition,  under  code  Alabama, 
1886,  section  3263  et  seq.,  for  partition 
of  crops,  alleged  that  cotton,  corn  and 
cotton  seed,  grown  and  cultivate'd  on 
petitioner's  land,  in  1887,  was  in  the  act- 
ual possession  of,  and  owned  jointly  by, 
petitioner  and  defendant;  that  part  of 
the  crops  had  been  gathered,  and  that 
petitioner  had  a  lien,  by  law  or  con- 
tract, on  defendant's  share.  7/c/(/,  that 
a  demurrer  to  the  petition  should  be  sus- 
tained, the  facts,  showing  that  the  crop 
was  raised  under  a  contract  constituting 
the  parties  tenants  in  common,  not  be- 
ing stated.  Mooney  v.  Hough  (Ala.), 
4  So.  Rep.  19. 

5.  Dewey  v.  Lambier,  7  Cal.  347;  4 
Wait's  Act.  &  Def  (1885  ed.)  481. 

One  having  joint  interest  in  personal 
property  may  proceed  alone  to  recover 
possession  from  a  mere  trespasser. 
Lannes  v.  Courege,  3  La.  An.  74. 

6.  Little  V.  Harrington,  71  Mo.  390; 
Haskell  v.  Jones,  24  Me.  222;  Smoot  v. 
Wathen,  8  Mo.  522;  Hill  v.  Gibbs,  5 
Hill  (N.  Y.)  56. 

If  two  or  more  tenants  in  common  of 
a  chattel  unite  in  the  sale  of  it,  their 
right  of  action  for  the  consideration 
money  is  joint,  and  they  cannot  sue  the 
purchaser  in  separate  actions  for  their 
respective  portions  of  the  money,  unless 
it  be  upon  an  agreement  by  the  pur- 
chaser to  paj'  each  of  them  liis  particu- 
lar share.  Suydam  v.  Combs,  15  N.  J. 
L.  (3  Green)  133. 


1135 


Actions  Between  Tenants     JOINT   TENANTS. 


and  Third  Parties. 


property.*  But  in  South  Carolina  one  joint  tenant  may  recover 
that  portion  of  the  common  property  to  which  he  may  show  him- 
self entitled.^ 

The  possession  of  one,  however,  being  the  possession  of  all, , 
one  joint  tenant  may  alone  maintain  a  merely  possessory  action 
for  the  land  owned  jointly.^ 

As  to  tenants  in  common,  the  general  rule  is  that  they  must 
join  in  actions  to  recover  damages  for  an  injury  to  the  common 
property,  but  where  there  is  no  joint  injury,  and  they  are  not 
jointly  interested  in  the  damages,  the  remedy  may  be  by  a  several 
action.*     In  real  actions,  their  interests  being  several,  separate 


But  where  two  joint  owners  of  mer- 
chandise consigned  it  to  a  merchant 
for  sale,  and  informed  him  that  each 
owned  a  moiety,  and  gave  separate  in- 
structions each  for  his  own  moietj, 
held,  that  one  of  the  consignors  might 
alone  maintain  a  separate  action  against 
the  consignee  for  a  violation  of  his 
separate  instructions.  Hall  v.  Leigh,  8 
Cranch  (U.  S.)  50. 

1.  Weinsteine  v.  Harrison,  66  Tex. 

546- 

A  plarcener  is  not  entitled  to  a  decree 
fof-  rents,  unless  his  coparceners  are  be- 
fore the  court.  Webb  v.  Conn.,  i  Litt. 
(Ky.)  83. 

2.  Boyleston  v.  Cordes,  4  McCord 
(S.  Car.)  144;  Watson  v.  Hill,  i  Mc- 
Cord (S.Car.)  161. 

3.  Rabe^;.  Faj'ler,  18  Miss.  (10  Smeed 
&  M.)  440. 

4.  Lothrop  V.  Arnold,  25  Me.  136; 
Lee  V.  Turner  (Tex.),  9  S.  W.  149. 

Damages  for  Injuries. — Tenants  in 
common  must  join  in  all  actions  for  in- 
juries to  the  common  estate.  Merrill  v. 
Berkshire,  11  Pick.  (Mass.)  269;  Gil- 
more  V.  Wilbur,  12  Pick.  (Mass.)  120; 
May  V.  Parker,  12  Pick.  (Mass.)  34;  ' 
Daniels  v.  Daniels,  7  Mass.  135;  Tucker 
V.  Campbell,  36  Me.  346;  Bullock  v. 
Hayward,  10  Allen  (Mass.)  460;  Lane 
V.  Dobyns,  11  Mo.  105;  De  Puy  v. 
Strong,  37  N.  Y.  372;  Winters  v.  Mc- 
Ghee,  3  Smeed  (Tenn.)  128. 

In  an  action  for  a  nuisance  to  land, 
all  the  cotenants  must  join  as  plaintiffs. 
Low  V.  Mumford,  14  Johns.  (N.  Y.) 
426. 

Diversion  of  water  from  ditches  is  in 
the'  nature  of  a  nuisance,  and  tenants  in 
common  may  join  in  an  action  concern- 
ing it.     Parke  v.  Kilham,  8  Cal.  77. 

One  proprietor  of  common  lands 
cannot  maintain  an  action  in  his  own 
name  for  an  injury  to  the  common 
property,   nor   can    he    discharge    the 


claim    of    the    proprietary.    Allen    v. , 
Woodward,  22  N.  H.  (2  Fost.)  544. 

Waiver  of  Tort. — The  agent  of  three 
tenants  in  common  of  a  tract  of  wood 
land,  wrongfully  cut  down  and  sold  the 
timber,  and  applied  the  proceeds  to  iiis 
own  use.  Held,  that  one  of  the  owners 
could  not  waive  this  tort  and  maintain 
a  separate  action  of  assumpsit  for  a 
share  of  thq  proceeds;  the  wrongdoer's 
legal  liability  being  to  all  the  tenants  in 
common  jointly,  their  action  must  be  a 
joint  one,  whether  sounding  in  tort  or 
in  contract.    Irwin  v.  Brown,  35  Pa.  St. 

331- 

Refusal  to  Join.^One  tenant  in  com- 
mon of  personal  property  may  sepa- 
rately maintain  an  action  against  a 
stranger  for  a  wrong  done  to  it,  if  his 
cotenants  refuse  to  join  with  him  as 
plaintiffs,  and  they  are  nonresidents  of, 
and  are  out  of,  the  estate.  Peck  v.  Mc- 
Lean (Minn.),  30  N.  W.  Rep.  759. 

Agreement  for  Several  Occupation. — 
If,  by  agreement  between  tenants  in 
common,  one  is  permitted  to  have  the 
exclusive  use  and  possession  of  a  tract-  of 
the  land  which  they  together  own,  while 
the  other  has  such  use  and  possession  of 
other  lands  so  owned,  then  each  may 
recover  for  any  injury  done  to  that 
tract  which  he  has  the  right  exclusively 
to  use  or  possess.  Gulf  C.  &  S.  F.  R. 
Co.  V.  Wheat  (Tex.),  3  S.  W.  455. 

Several  Interests.-^Where  the  inter- 
ests of  each  is  separate  and  distinct, 
each  party  can  only  recover  his  undi- 
vided moiety.  Throckmorton  v.  Burr, 
5  Cal.  400;  De  Johnson  v.  Sepulbeda, 
5  Cal.  149;  Covilland  v.  Tanner,  7  Cal.38. 

Tenants  in  common  of  land  cannot 
bring  a  joint  action  of  account  rendered, 
to  recover  the  proceeds  of  it  from  one 
who  is  liable  on  an  implied  contract  to 
account  with  them;  each  must  sue  for 
himself.  McCreary  v.  Ross,  7  Watts 
(Pa.)  483. 
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actions  should  be  brought  by  each  for  their  recovery, ^  and  in 
such  case  each  is  entitled  to  recover  his  undivided  share  or  inter- 
est in  the  common  property,*  though  in  some  States  the  rule  is 
that  one  tenant  may  recover  the  whole  property  against  a  tres- 


A  tenant  in  common,  without  joining 
his  cotenarit  in  the  action,  may  recover 
of  a  purchaser  the  price  of  his  undi- 
vided part  of  the  common  property. 
Lyman  v.  Boston  &  M.  R.  Co.,  58  N. 
H.  384- 

Under  Massachusetts  Rev.  Stat.,  ch. 
24,  §  48,  one  tenant  in  common  of  land, 
over  vphich  the  county  commissioners 
have  laid  out  a  highvray,  may  apply  for 
a  jury  to  assess  his  damages  without  the 
joinder  of  his  cotenants.  Dwight  v. 
Hampden,  7  Cush.  (Mass.)  533. 

One  joint  owner  of  a  vessel  may  sue 
alone  for  his  share  of  the  surplus  pro- 
ceeds of  a  sale  on  execution  against 
him  and  the  other  owners.  Hopkins  v. 
Forsyth,  14  Pa.  St.  34. 

1.  French  v.  Edwards,  5  Sawy.  (U. 
S.)  266;  Covillandw.  Tanner,  7  Cal.38; 
Edwards  v.  Mix,  i  Root  (Conn.)  246; 
Daniel  v.  Bratton,  i  Dana  (Ky.)  209; 
May  V.  Parker,  12  Pick.  (Mass.)  34; 
Brown  v.  Warren,  16  Nev.  228;  Ste- 
venson x>.  Cofferin,  20  N.  H.  150;  Rand 
■V.  Dodge,  12  N.  H.  67;  Overcash  v. 
Ritchie,  89  N.  Car.  384;  Dawson  v. 
Mills,  32  Pa.  St.  302;  M'Fadden  v.  Ha- 
ley, 2  Bay  (S.  Car.)  457;  Perry  v. 
Walker,  2  Bay  (S.  Car.)  461;  Perry  v. 
Middleton,  2  Bay  (S.  Car.)  462;  Mid- 
dleton  V.  Perry,  2  Bav  (S.  Car.)  539; 
Watson  V.  Hill,  i  McCord  (S.  Car.) 
161;  Contreras  v.  Haynes,  61  Tex.  103; 
McFarland  v.  Stone,  17  Vt.  165. 

Tenants  in  common  cannot  maintain 
a  joint  action  in  Kentucky.  Briscoe  v. 
McGee,  2  J.  J.  Marsh.  (Ky.)  370. 

In  Tennessee,  each  tenant  in  com- 
mon, as  heir,  may  sue  for  his  own  share. 
Johnson   v.    Harris,   5   Hayw.   (Tenn.) 

"3- 
One  tenant  in  common  may  sue  one 

in  possession  by  adverse  claim,  and  re- 
cover the  premises  if  the  plaintiff  rep- 
resents the  better  title.  Collier  v. 
Corbett,  15  Cal.  183. 

Towns,  claiming  as  tenants  in  com- 
mon, cannot  join  in  a  writ  of  entry. 
Rehoboth  v.  Hunt,  i  Pick.  (Mass.)  224. 

Against  a  Trespasser. — One  tenant 
in  common  can  recover  the  entire 
premises  as  against  a  mere  trespasser, 
without  joining  his  cotenants  as  plain- 
tiffs. Treat  v.  Reilley,  35  Cal.  129; 
Sharon  v.  Davidson,  4  Nev.  416. 


One  tenant  in  common  maj'  bring  a 
writ  of  unlawful  detainer,  under  Vir- 
ginia  St.,  1814,  for  the  whole  land, 
against  a  party  having  no  right  what- 
ever, without  joining  his  cotenant. 
Allen  V.  Gibson,  4  Rand.  (Va.)  468. 

The  Common  Title. — Any  one  of  sev- 
eral joint  tenants  or  tenants  in  common 
may,  unless  the  others  prohibit  it,  main- 
tain an  ejectment  for  all,  and  the  exhi- 
bition of  the  common  title  \.%  prima  facie 
a  sufficient  answer  to  the  rule  on  him  to 
show  his  authority  for  prosecuting  the 
suit.  King  v.  Bullock,  9  Dana  (Ky.) 
41. 

Summary  Proceedings. — Where  two 
owners  let  jointly,  and  one  buys  out  the 
other's  interest  in  the  property  and  the 
rent,  he  may  demand  the  whole  rent, 
and,  upon  refusal  to  pay,  may  obtain 
possession  by  summary  process  in  his 
own  name.  Griffin  v.  Clark,  33  Barb. 
(N.  Y.)46. 

Competency  as  Witnesses. — A  tenant 
in  common  is  a  competent  witness  for 
his  cotenant  in  ejectment  brought  by 
the  latter.  Bennett  -v.  Hethington,  16 
Serg.  &  R.  (Pa.)  193. 

Tenants  in  common  may  sue  sepa- 
rately in  ejectment,  and  be  witnesses 
for  each  other,  as  a  judgment  in  favor 
of  one  cannot  be  used  by  the  other. 
Hammett  v.  Blount,  i   Swan  (Tenn.) 

385- 

2.  Edwards  v.  Mix,  i  Root  (Conn.) 

246;  Overcash  -u.  Ritchie,  89  N.  Car. 

384;   Watson  V.   Hill,   i    McCord   (S. 

Car.)  161;  Johnson  v.  Harris,  5  Hayw. 

(Tenn.)  113. 

A  tenant  in  common  who,  when  in 
sole  possession,  is  ousted  by  a  trespasser, 
can  recover  only  his  individual  share  or 
interest  in  the  land.  Dawson  v.  Mills, 
32  Pa.  St.  302. 

Lessees  of  tenants  in  common,  suing 
for  the  whole  tract,  may  recover  for  as 
much  as  they  show  title  in,  and  demises 
by  any  of  the  cotenants.  But  a  judg- 
ment for  the  whole,  when  there  are  co- 
tenants  on  whose  title  there  is  no  de- 
mise, is  erroneous.  Daniel  v.  Bratton, 
I  Dana  (Ky.)  209. 

Where  a  joint  tenant  or  tenant  in 
common,  sues  for  the  whole  of  a  tract 
of  land,  he  shall  not  be  nonsuited  on 
t^lat  account,  but  shall  have  judgment 
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passer.i  But  in  most  of  the  States  tenants  in  common  are  not 
compelled  to  sue  separately,  and  may  bring  a  joint  action  if  they 
so  elect.*  Such  an  action  by  one  tenant  in  common  is  not  af- 
fected by  the  running  of  the  statute  of  limitations  against  the 
rights  of  a  cotenant.^ 

So  tenants  in  common  may  maintain  separate  actions  of  trespass 
to  try  titles  for  their  respective  interests,*  and  one  may  recover 
the  whole  as  against  a  mere  stranger  who  does  not  connect  him- 
self with  the  title. ^ 

In  actions  for  the  recovery  of  personal  property,  all  tenants  in 
common  must  join,^  and  this  is  the  general  rule  in  regard  to  ac- 


for  that  part  to  which  he  is  entitled. 
M'Fadden  v.  Haley,  2  Bay  (S.  Car.) 
457;  Perry  v.  Walker,  2  Bay  (S.  Car.) 
461;  Perry  v.  Middleton.  2  Bay  (S. 
Car.)  462;  Middleton  v.  Perry,  2  Bay 
(S.  Car.)  539. 

1.  Contreras  v.  Haynes,  61  Tex.  103; 
French  v.  Edwards,  5  Sawy.  (U.  S.) 
266;  Brown  «.  Warren,  16  Nev.  228; 
Sharon  v.  Davidson,  4  Nev.  416;  Allen 
•u.  Gihson,  4  Rand.  (Va.)  468. 

2.  Edwards  v.  Mix,  i  Root  (Conn.) 
246;  Alford  V.  De'ewin,  i  Nev.  207. 

Under     Mississippi     St.,    1850,   for 


regulating     the     forms     of     pleading,,    Tex.  506. 


4.  Hines  v.  Trantham,  27  Ala.  359; 
Grassmeyer  v.  Beeson,  18  Tex.  753. 

A  tenant  in  common  with  others  of  a 
meeting  house  may  maintain  trespass 
for  injuring  one  of  the  pews,  against .  a 
person  having  no  title  either  in  the  pew 
or  in  the  house.  Murray  -v.  Cargill,  32 
Me.  517. 

Several  tenants  in  common  brought 
a  joint  action  of  trespass  to  try  title; 
one  of  them  died.  Held,  to  be  unneces- 
sary to  make  his  heirs  parties;  the  right 
of  the  survivors  was  not  affected  by 
his    death.      Watrous   v.  McGrew,  16 


tenants  in  common  may  sue  jointly  for 
the  recovery  of  land.  Corbin  v.  Can- 
non, 31  Miss.  570. 

Tenants  in  common  in  a  mine,  ac- 
quiring their  undivided  interests  at  dif- 
ferent times,  may  sue  jointly  under 
California  St.,  1857,  to  recover  the 
whole  of  such  interests.  Goller  -v.  Fett, 
30  Cal.  481. 

Joint  owners  of  a  single  tract  of  land 
cannot  be  required  to  bring  separate  ac- 
tions for  the  recovery  of  possession 
against  each  person  in  possession,  where 
there  are  several  of  them,  merely  be- 
cause they  hold  and  claim  separate  par- 


Where  one  of  two  tenants  in  common 
deeded  the  right  of  way  through  their 
premises  to  a  railroad  company  upon 
certain  conditions,  and  the  company 
entered,  but  without  observing  the 
conditions,  held,  that  the  granting 
tenant  could  recover  for  breach  of  con- 
tract, and  the  other,  the  entry  being 
without  his  consent,  for  trespass. 
Rush  V.  Burlington  etc.  Ry.  Co.,  57 
Iowa  201. 

But  one  tenant  in  common  will  not 
be  allowed  to  maintain  in  his  own 
name  an  action  of  trespass  to  try  title 
for  the   benefit  of  all,  if  it  appear  that 


eels  thereof,  and  have   no  joint  posses-     the  action  is  speculative  merely.  Crom- 
sion  but  may  bring  an  action   against  "  well  v.  HoUiday,  34  Tex.  463 


them  all  jointlj'.  Woolfolk  t.  Ashby, 
2  Mete.  (Ky.)  288.  , 

Where  the  children  and  certain  grand- 
children of  a  devisee  under  a  will  pass- 
ing certain  land  to  the  devisee  for  life, 
and  at  her  deAth  to  hel'  children,  bring 
fejectment,  as  tenants  in  common,  to 
recover  the  land,  there  is  misjoinder,  as 
the  grandchildren  took  by  inheritance 
from  their  parents,  and  not  by  purchase 
under  the  will,  and  are  not  tenants  in 
common  with  the  children  of  the  de- 
visee, their  coplaintiffs'.  Echols  v. 
Spatks  (Ga.),  5  S.  E.  Rep.  132. 

3.  McFarland  v.  Stone,  17  Vt.  165. 
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5.  Moore  v.  Stewart  (Tex.),  7  S.  W. 
Rep.  771. 

A  tenant  in  common,  not  being  in 
actual  exclusive  possession  of  land,  who 
sets  forth  in  his  petition  the  extent  of  his 
interest,  may,  in  trespass  to  try  title,  re- 
cover, as  against  a  naked  trespasser,  the 
entire  property.  Nor  does  a  different 
rule  prevail  since  the  adoption  of  Texas 
Rev.  St.  Sowers  t/.  Peterson,  59  Tex. 
216. 

6.  Ellis  V.  Culver,  2  Harr.  (Del.) 
129;  Haskell  v.  Jones,  24  Me.  222; 
Smoot  V.  Wathen,  8  Mo.  522;  Hill  v. 
Gibbs,  5  Hill  (N.  Y.)  56. 
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tions  for  the  recovery  of  its  value  for  its  conversion  or  appropria- 
tion ;i  but  this  rule  does  not  seem  to  apply  where  the  property 
was  seized  and  sold  under  execution  or  other  encumbrance,^  or 
where  the  tenant  suing  was  entitled  to  sole  possession,^  and  such 
tenants  must  be  legal  owners  of  the  goods,  and  entitled  to  the 
possession  of  them  in  order  to  maintain  the  action.*  They  must 
also  join  in  trespass  quare  clausum  f regit, ^  but  if  one   is  entitled 


1.  Haskell  ■t'.  Jones,  24  Me.  222;  Little 
V.  Harrington,  71  Mo.  390. 

When  certain  heirs,  claiming  as  ten- 
ants in  common,  bring  an  action  of 
detinue,  and  it  appears  on  the  trial  that 
ione  of  the  plaintiffs  has  been  divested 
of  his  interest  before  suit,  no  recovery 
can  be  had.  Lewis  v.  Night,  3  Litt. 
(Ky.)  223. 

If  one,  having  no  interest  in,  or  pos- 
session or  control  of  a  chattel,  owned 
by  two  others  in  common,  sell  an  undi- 
vided ■  half  of  it  to  one  of  the  owners, 
who  thereupon  carries  it  out  of  the  state, 
the  other  tenant  in  common  cannot 
maintain  trover  against  such  third  per- 
son in  consequence  of  such  sale.  Bates 
V.  Marsh.  33  Vt.  122. 

Surplus  Moneys. — One  tenant  in  com- 
mon cannot  sue  separately  from  his 
cotensints  for  his  separate-share  of  the 
surplus  in  the  hands  of  a  mortgagee, 
after  a  sale  by  him,  under  a  power  in 
the  mortgage.  Clapp  v.  Pawtucket  In- 
stitution (R.I.)  8  Atl.  Rep.  697. 

Release  of  Action. — Where  two  ten- 
ants in  common  of  chattels  join  in  an 
action  for  the  conversion  of  the  prop- 
erty, one  cannot  release  or  settle  the 
.action  so  as  to  deprive  his  cotenant  of 
his  remedy  for  the  action.  Gock  v. 
Keneda,  29  Barb.  (N.  Y.)  120. 

2.  One  tenant  in  common  of  personal 
property  may  maintain  trover  against 
an  oflHcer  for  his  undivided  moiety  of 
the  property,  when  the  officer  has  sold 
the  whole  property  upon  execution 
against  the  cotenant.  White  t'..  Mor- 
ton, 22  Vt.  15;  and  see  Keatles  v. 
Christie,  47  Mich.  594. 

3.  The  joint  owner  of  a  chattel  en- 
titled to  the  sole  possession,  which  a 
•stranger  obtains,  may  maintain  detinue 
for  it,  without  his  coproprietors  join- 
ing in  the  action.  Kirk  v.  Kirk,  3  Dana 
(Ky.)  53. 

If  two  persons  own  chattels  as  tenants 
in  common,  one  of  them  may  maintain 
an  action  against  a  third  person  who 
appropriates  the  whole.  Boobier  v. 
Boobier,  39  Me.  406. 

The  bailee  of  property  delivered  tp 
him  by  a  joint  owner  rightfully  in  pos- 


session, will  recover  the  whole  value  of 
the  propertj',  where  the  other  joint 
owner  has  taken  the'  whole  property 
from  him  in  an  action  of  replevin. 
Russell  ti.Allen,  13  N.  Y.  173. 

Damages. — A  tenant  in  common  of  a 
chattel,  who  sues  for  a  conversion  of 
the  same,  is  entitled  to  recover  damages 
fer  his  share  or  interest  only.  Rolette  v. 
Parker,  i  111.  (Breese)  275. 

One  who  has  an  undivided  interest  in 
a  stock  of  goods  seised  and  sold  under 
a  mortgage  given  by  the  other  owner  is 
damaged  by  the  conversion  to  the  ex- 
tent of  his  interest.  Keatles  Ti.  Christie, 
47  Mich.  594. 

It  being  by  statute  unlawful  for  an 
owner  of  an  undivided  interest  in  tim  - 
ber  land  to  cut  down  or  remove  from 
the  land  any  timber  trees,  without  hav- 
ing first  obtained  consent  of  his 
cotenants,  and,  as  against  his  non- 
consenting  cotenants,  his  sale  of  lum- 
ber manufactured  out  of  timber  so  cut 
or  removed,  passing  no  title  to  his 
vendee,  held,  in  an  action  of  trover 
against  such  vendee  by  a  nonconsent- 
ing  part  owner,  that  the  plaintiff  was 
entitled  to  recover  the  value  of  his 
interest  in  the  lumber,  as  of  the  date  of 
the  defendant's  conversion,  with  no 
allowance  for  the  expense  and  labor  of 
the  trespassing  vendor.  Duff  xi.  Bind-  . 
ley,  16  Fed,  Rep.  178. 

Defences. —  Where  a  person  bought 
standing  grass  from  a  tenant  in  com- 
moaof  the  land  who  wasjn  occupation 
of  it,  and  cut  and  harvested  the  grass, 
held,  that  the  fact  that  the  co-tenant 
had  forbidden  payment  was  no  defence 
for  not  paying  the  full  contract  price 
of  the  grass.  Brown  v.  Wellington,  106 
Mass.  318. 

4.  Haskill  ti.  Jones,  24  Me.  222. 

5.  Austin  V.  Hall,  13  Johns.  (N.  Y.) 
286;  Decker  v.  Livingston,  15  Johns. 
(N.  Y.)  479. 

A  and  B  were  tenants  in  common  of 
a  horse,  and  while  it  was  in  possession 
of  B  it  was  attached  by  the  creditors  of 
B  as  his  sole  property,  and  while  in 
the  keeping  of  the  agent  of  the  officer 
who   served  the   writ  it  was  again   at- 
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to   sole    possession   by   agreement   or   otherwise,   he    may   sue 
alone.* 

One  joint  tenant  or  tenant  in  common  cannot  maintain  a  suit 
for  the  recovery  of  the  rent  of  the  common  property  where  the 
contract  of  rental  was  joint,  unless  his  cotenants  are  joined  with 
him,2  but  in  New  York  and  Minnesota  the  rule  seems  to  be  differ- 
ent ;  ^  a  tenant  in  common  in  possession  may,  however,  let  his 
share  of  the  common  property  and  bring  an  action  for  the  recov- 
ery of  the  rent  without  joining  his  cotenant,*  and  a  lease  of  the 


tached  by  the  same  oiBcer  at  the  suit  of 
C,  who  was  also  a  creditor  of  B,  by  his 
express  direction.  Held,  that  A  was  not 
thereby,  enabled  to  maintain  trespass 
against  C.  Welch  v.  Clark,  12  Vt. 
681. 

A  separate  possession  by  several 
tenants  in  common  of  the  common 
property,  but-  without  the  intention  of 
entirely  severing  the  tenancy,  will  not 
prevent  their  joining  in  an  action  for 
a  trespass  upon  one  divided  portion. 
Johnson  v.  Goodwin,  27  Vt.  288. 

1.  A  part  owner  of  goods  in  posses- 
sion of  them,  may  recover  all  the  dam- 
ages resulting  from  a  trespass  upon  the 
goods  committed  by  a  stranger.  Has- 
brouck  V.  Winkler,  48  N.  J.  L.  431. 

One  of  several  tenants  in  common  of 
real  estate,  who  is  in  exclusive  posses- 
sion, under  an  agreement  by  which  the 
others  release  their  interests  and  agree 
to  convey  to  him,  may  maintain  an  ac- 
tion against  a  trespasser  on  the  prem- 
ises and  recover  for  the  whole  of  the 
damages  done.  Sparks  v.  Leavy,  i 
Robt.  (N.  Y.)  530;  19  Abb.  (N.  Y.) 
Pr.  364. 

Where  the  agents  of.  the  plaintiffs, 
who  were  tenants  in  common  witii 
others  of  certain  lands,  having  no  au- 
thority from  the  other  tenants,  sold  to 
the  delendant  a  quantity  of  timber 
standing  upon  the  lands,  which'he  cut 
and  converted  to  his  use,  it  was  held, 
that  an  action  of  general  indebitatus 
assumpsit  would  lie  to  recover  the 
value  of  their  interest  in  the  timber. 
Kennistpn  v.  Ham,  29  N.  H.  (9  Fost.) 
501. 

A  coparcener  holds /«;■  my  and  per 
tout;  and  any  entry  by  a  stranger  is  a 
trespass  for  which  a  coparcener  may 
recover  damages  and  costs.  Roach  v.  ■ 
Williams,  2  Treadw.  (S.  Car.)  Const. 
202. 

2.  Weinsteine  v.  Harrison,  66  Tex. 
546;  Gaines  v.  Buford,  i  Dana  (Ky.) 
481. 

Tenants  in  common  of  land   may  sue 


jointly  in  assumpsit  for  money  had  and 
received, to  recover  the  rents.  Price  v. 
Pickett,  21  Ala.  741. 

Where  there  is  no  express  demise  of 
land  by  tenants  in  common,  they  may 
join  an  action  for  use  and  occupation, 
and  on  the  death  of  one  of  them  after 
suit  brought,  the  survivor  may  recover 
the  entire  damages  for  the  use.  Cobb 
V.  ^idd,  19  Blatchf.  (U.  S.)  560.      , 

Tenants  in  common  may  maintain 
a  joint  action  for  the  rent  due  under  a 
sealed  lease  of  the  joint  estate,  air  the 
covenants  in  which  are  with  them 
jointly,  although  by  an  agreem,ent  an- 
nexed to  the  lease,  and  made  part  there-  , 
of,  it  is  stipulated  that  half  of  the  rent 
shall  be  paid  to  each.  Wall  v-  Hinds, 
4  Gray  (Mass.)  256. 

To  a  declaration  for  arrears  of  rent, 
stating  that  the  plaintiff  and  S,  deceased 
were  seised  in  fee  and  demised  to  the 
defendant  from  year  to  year,  rendering 
a  certain  rent  to  the  plaintiff  and  S, 
which  had  fallen  into  arrears  since  the 
death  of  S,  it  is  a  good  plea  that  the 
plaintiff  and  S  were  tenants  in  common. 
Burn  V.  Cambridge,  i  M.  &  Rob.  (Eng.) 
539. 

Earnings  of  Vessel. — Where  one  of 
several  tenants  in  common  is  bankrupt, 
his  assignee  must  be  joined,  with  the 
other  tenants  in  an  action  to  recover 
the  earnings  of  their  vessel.  If  the  as' 
signee  has  not  been  appointed,the  action 
may  be  in  the  name  of  the  bankrupt 
and  other  owners  till  the  assignee 
comes  in.     Stinson  v.  Fernald,  77  Me. 

576- 

3.  In  an  avowry  for  rent  which 
savors  of  the  realty  tenants  in  common 
ought  not  to  join.  Decker  v.  Living- 
ston, 15  Johns.  (N.  Y.)  479. 

Tenants  in  common  should  distrain 
severally, buttheir  joiner  is  amere irreg- 
ularity.    Diltcher  v.  Culver,  24  Minn. 

584- 

4.  Hayden  v.  Patterson,  51  Pa.  St. 
261. 

The  owner  of  an  undivided  portion  of 
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whole  from  one  tenant  in  common  who  is  in  possession  and  pay- 
ment of  the  rent  to  him  is  a  bar  to  an  action  for  the  rent  by  the 
other  tenants.* 

A  misjoinder  can  usually  be  cured  by  amendment.*  Such  mis- 
joinder or  nonjoinder  should  be  taken  advantage  of  by  a  plea  in 
abatement,*  and  if  not  so  pleaded  the  tenant  may  recover  *  but 
he  can  have  judgment  only  for  his  share.^ 

2.  Actions  Against  Tenants. — It  is  the  rule  of  the  common  law 
that  for  matters  respecting  the  common  property,  joint  tenants 
and  tenants  in  common  should  be  sued  jointly  in  trespass,  trover 
or  case,  and  if  only  one  be  sued  he  may  plead  the  cotenancy  in 
abatement  ;^  but  it  would  be  otherwise  in  a  mere  pejrsonal  action 
of  tort,'  or  an  action  for  a  personal  claim,*  and  proceedings  to 


a  ground  rent  may  maintain  a  separate 
action  oi  covenant  for  his  portion  of 
the  arrears.  Cook  v.  Brightly,  46  Pa. 
St.  439. 

Possession  Under  a  Co-tenant, — A 
party  put  in  possession  or  allowed  to 
occupy  a  portion  of  premises  by  one 
tenant  in  common  cannot  be  sued  as  a 
trespasser  by  another  tenant  in  common 
without  notice  to  quit  or  other  act 
showing  the  termination  of  the  licence 
or  tenancy.      Ord  v.  Chester,  18  Cal. 

77- 

In  a  suit  by  a  joint  owner  of  a  flume 
to  recover  damages  to  it  caused  by 
opening  a  ditch  above  it,  evidence  of 
the  consent  of  another  joint  ovrner  to 
the  c^pening  of  the  ditch  is  relevant,  and 
it  is  error  to  reject  it.  Crary  v.  Camp- 
bell, 24  Cal.  634. 

1.  Grossman  v.  Lauber,  29  Ind.  618. 

2.  See  Weinsteine  v.  Harrison,  66 
Tex.  ,546. 

3.  If  a  defendant  neglects  to  avail 
himself  of  the  nonjoinder  of  one  or 
more  joint  tenants  in  an  action  of  tort 
he  cannot  give  it  in  evidence  in  reduc- 
tion of  damages.  Zabriskie  v.  Smith,  13 
N.  Y.  322. 

One  of  several  tenants  in  com- 
mon may  sue  separately  in  trover  and 
the,  defendant  may  plead  the  non- 
joinder in  abatement;  but  if  he  fail  so  to 
plead'  he  cannot  tfike  advantage  of  it  on 
the  trial  nor  by  motion  in  arrest,  but 
will  be  confined  to  giving  in  evidence 
the  interest  of  the  other  tenants  in  com- 
mon in  mitigation  of  damages,  and  the 
plaintiff  may  proceed  to  recover  his  pro- 
portion or  an  aliquot  interest  in  the 
common  property.  Starnes  v.  Quin,  6 
Ga.  84. 

4.  Tripp  V.  Riley,  15  Barb.  (N.Y.) 
333;  Holmes  v.  Sprowl,  31  Me.  73. 

But  in'  North  Carolina  an   action  of 


detinue  cannot  be  maintained  by  one  of 
jeveral  tenants  in  common  of  a  chattel, 
even  though  the  defendant  should  fail 
to  plead  the  nonjoinder  of  the  others  in 
abatement.  The  objection  may  be 
taken  on  the  general  issue  or  by  de- 
murrer or  by  motion  in  arrest  of  judg- 
ment. Cain  V.  Wright.  5  Jones  (N.Car.) 
L.  282. 

5.  Tripp  V.  Riley,  15  Barb.  (N.Y.)333. 

If  one  joint  tenant  or  tenant  in  com- 
mon sues  alone  for  -a  chattel  and  the  de- 
fendant does  not  plead  in  abatement, 
thd  plaintiff  may  have  judgment  for  his 
part,  but  not  for  the  whole.  Frazier  v. 
Spear,  2  Bibb.  (Ky.)  385. 

If  one  tenant  in  common  sue  alone 
in  trespass  qucere  clatisum  /regit,  and 
the  defendant,  instead  of  .pleading  the 
nonjoinder  of  the  other  tenant  in 
abatement,  plead  to  the  action,  the  plain- 
tiff will  recover  for  his  share  of  the 
damages.  Webber  v.  Merrill,  34  N.  H. 
202. 

In  an  action  of  tort  by*  a  tenant  in 
common  of  personal  property ,when  the 
, injury  is  joint,  unless  the  nonjoinder  of 
the  cotenants  is  pleaded  in  abatement, 
the  objections  can  be  taken  only  by 
way  of  an  apportionment  of  damages. 
Holmes  v.  Sprowl;  31  Me.  73. 

While  all  the  tenants  in  common 
should  be  .plaintiffs  in  an  action  for 
injuries  to  real  estate,  the  non-joinder  ot 
one  will  not  require  a  dismissal  of  the 
action,  as  the  damages  may  be  appor- 
tioned according  to  the  respective  inter- 
ests of  the  plaintiffs  and  judgment  ren- 
dered accordingly.  Lee  v.  Turner  (Tex.) 
98.  W.  Rep.  149. 

6.  4  Wait's  Act.  &  Def  182. 

7.  4  Wait's  Act.  &  Def.  182;  Mitchell 
V.  Tarbutt,  5  Term  R.  (Eng.)  649, 
651. 

8.  Joint   purchasers   cannot   be   con- 
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acquire  the  lands  of  cotenants  for  public  use  must  be  against 
them  severally,  and  personal  notice  must  be  given  to  each.* 

Costs  upon  a  judgment  rendered  in  an  action  ex  contractu 
against  tenants  in  common  are  to  be  apportioned  among  the  sev- 
eral judgment  debtors  in  proportion  to  the  shares  which  as 
amongst  themselves  they  are  respectively  bound  to  contribute 
towards  the  debt,*  and  the  joint  or  common  property  may,  of 
course,  be  sold  under  an  execution  against  all  of  the  cotenants,' 
but  such  a  sale  of  the  interest  of  one  tenant  does  not  divest  the 
estate  of  the  others.* 

The  property  of  joint  tenants  and  tenants  in  common  is,  as  a 
general  rule,  subject  to  levy  under  execution  against  one  coten- 
ant  and  the  share  of  the  execution  debtor  may  be  sold  ;  ^  but  in 
Massachusetts  and  New  Hampshire  a  different  ruleseems  to  have 
been  adopted ;  ®  a  levy,  however,  by  metes  and  bounds  upon 
lands  owned  by  the  execution  dfebtor  as  tenant  in  common  with 
others,  is  void  as  to  his  cotenant,'  but  is  held  good  as  to  his  un- 
divided interest  within  such  boundaries.® 

XI.  Seveeance  of  the  Relation. — The  relation  of  joint  ten- 
ants or  tenants  in  common  may  be  severed  by  the  agreement  of 
the  cotenants,  by  acts  on  the  part  of  the  cotenants  which  amount 
to  a  destruction  of  the  common  ownership  whether  or  not  such 
acts  may  have  been  performed  with  an  intent  to  sever  the  rela- 
tion, and  by  the  court  in  an  action  brought  for  that  purpose. 

demned  !«  5fl/zrfo  for  the  payment  of  the  judgment  of  foreclosure   against   B   a 

price  of  real  estate.     Lallande  w.  Wentz,  fieri  facias   issued   commanding    the 

i8  La.  Ann.  289.  , proper  officers  to  l^vj  on  "the  undivided 

No  action  by  firm  creditors  will   lie  half  of  the  interest   of  B"   in  said  land, 

against  the  representatives  of  a  deceased  Held,  that  this  was  sufficient  although 

tenant  in  common  until  the  inability  of  it  did  not  show  what  the  interest  of  B 

the   survivor  to  pay  has  been  legally  was  as  the  presumption  of  law  was  that 

ascertained  or  clearly  shown.    Tracy  f.  thesharesof  A  and  B  were  equal.    Baker 

Snydam,  30  Barb.  (N.  Y.)  no.  v.  Shepherd,  37  Ga.  12. 

1.  Dyckman  v.  New  York,  5  N.  Y.  6.  A  levy  of  execution  on  the  undi- 
(Seld.)  434.'  '  vided  interest  of  a  tenant  in  common  in 

2.  Hayes  v.  Morrison,  38  N.  H.  90.  part  of  the   land   held   in   common   is 

3.  See  Southerland  v.  Cox,  3  Dev.  .  invalid.  Melville  ni.  Brown,  15  Mass. 
(N.  Car.)  L.  394.                ,  82;  Bartlet  v.  Harlow,   12  Mass.  348; 

4.  Southerland  w.  Cox,  3  Dev.  (N.Car.)  Baldwin  -v.  Whiting,  .13  Mass.  57; 
L.  394.  Atkins  v.  Bean,  14  Mass.  404;  Blossom 

5.  Blevins^).  Baker;  II  Ired.  (N.  Car.)  -o.  Brightman,  21  Pickl  (Mass.)  283; 
L.  2gi.  Peabody    v.    Minot,    24  Pick.  (Mass.) 

The  sheriff  has  a  right  to  seize  and  329. 

levy  on  personal,  property  in  which  the  As   against  his  cotenant  a  levy  upon 

debtor  has  a  joint  interest.     Waldman  the  interest  of  a  tenant  in  common  in  a 

V.  Broder,  10  Cal.  378.  part  of  the  land   held  In   common    is 

Levy  How  Made. — A  levy   against   a  void.     Whitton  v.  Whitton,  38  N.  H. 

tenant  in  common  should  be  upon  such  127. 

an  undivided  part  of  the  whole  prem-  7.    Stamford   v.    Fullerton,    18    Me. 

ises  as  the  amount  of  the'cxecution  bore  229. 

to  the  whole.     Galusha,  v.  Sinclear,  3  An   execution   against    a    tenant  in 

Vt.  394.  common  cannot  be  extended  upon  the 

A  and  B,  tenants  in  common  of  a  lot  land    so   held    by    metes    and   bounds, 

of  land,   mortgaged  the  same  to  C  to  Smith  v.  Knight,  20  N.  H.  9. 

secure  two  promissory,  notes.     Upon  a  8.  Treon  v.  Emerick,  6  Ohio  391. 
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1.  Severance  by  Agreement. — Cotenants  may,  of  cpurse,  sever  the 
relations  existing  between  them  by  agreement  at  any  time,  and 
such  severance  is  effected  in  cases  of  joint  tenancy  by  mutual 
releases  between  them,  while  in  cases  of  tenancy  in  common, 
words  of  inheritance  are  necessary  to  pass  a  fee,*  a  verbal  divi- 
sion of  lands,  cannot  produce  a  severance  of  a  joint  tenancy 
created  by  grant,*  but  such  a  partition  by  tenants  in  common 
followed  by  possession  in  accordance  with  it  and  acts  of  exclusive 
ownership  is,  in  some  States,  valid  and  binding.^ 

2.  By  Acts  of  the  Parties. — A  covenant  to  sell  by  a  joint  tenant 
severs  the  tenancy  in  equity,  though  not  in  law,*  and  it  is  sev- 
ered by  a  mortgage  executed  by  a  part  of  the  cotenants,*  so  a 
tenancy  in  common  is  severed  by  a  sale  by  the  one  to  the  other,® 
or  by  exclusive  possession  by  one  tenant  of  a  part  for  the  period 
fixed  by'  the  statute  of  limitations,'  and  generally  any  acts  or 
circumstances  which  evince  an  intention  to  abandon,  or  which 
effect  a  destruction  of  the  common  ownership  will  constitute  a 
severance  either  of  a  joint  tenancy  or  a  tenancy  in  common^ 


1.  Rector  v.  Waugh,  17  Mo.  13. 

A  release  to  a  tenant  in  common 
from  his  cotenants  of  their  interests  in 
a  specific  part  of  the  land  held  in  com- 
mon confirms  a  conveyance  previously 
made  by  him  of  that  part  of  the  land. 
Johnson    v.    Stevens,  7  Cush.  (Mass.) 

431-    , 

2.  Lacy  v.  Overton,  2  A.  K.  Marsh. 
(Ky.)  440. 

3.  Wood  V.  Fleet,  36  N.  Y.  499; 
Conklin  f.  Brown,  57  Barb.  (N.  Y.)  265; 
s.  c,  8  Abb.  Pr.  (U.  S.)  345. 

Where  one  tenapt  in  common  occu- 
pies a  particular  part  of  the  common 
property  by  the  agreement  of  the  other 
tenants  in  common.  It  is  so  far  a 
severance  in  fact  as  to  permit  him  to 
maintain  trespass  against  them  for  the 
same  acts  which  would  constitute  tres- 
pass in  a  stranger,  even  though  the 
length  of  such  occupation  would  be  in- 
sufficient to  mature  an  absolute  legal 
title  in  severalty.  O'Hear  v.  De  Goes- 
briand,  33  Vt.  593. 

Words  of  Conveyance. — An  agree- 
ment between  tenants  in  common  that 
each  "shall  have,  collect,  receive  and 
enjoy"  the  ground  rents  of  certain  lots 
held  in  common  "to  him,  his  heirs  and 
assigns  forever,  and  clear  from  the 
other,"  was  held  not  to  sever  the  ten- 
ancy in  common,  there  being  no  words 
of  conveyance.  Burton  v.  Morris,  3 
Harr.  (Del.)  269. 

4.  Hinds  i/. Terry,  i  Miss.  (Walk  )  80; 
Brown  V.  Raindle,  3  Ves.  Jr.  (Eng.) 
256. 


6.  Simpson  f.  Ammons,  1  Binn.  (Pa.) 

17.5-       • 

6.  See  Earles  v.  Meaders,  i  Baxt. 
(Tenn.)  248. 

Where  it  was  held  that  the  sale  by  a 
tenant  in  common  of  one  half  of  a  tract 
of  land  bj'  inetes  and  bounds  to  the  co- 
tenant  operates  as  a  partition  of  the 
land,  but  does  not  divest  the  partj'  so 
conveying  of  interest  in  the  remaining 
half  and  a  levy  of  an  execution  against 
one  tenant  in  common  upon  the  whole 
tract,  so  held,  and  a  sale  thereunder  con- 
veys to  the  purchaser  a  good  title  to  the 
undivided  interest  of  the  execution 
debtor. 

7.  Gregg  V.  Blackmore,  10  Watts 
(Pa.)  192. 

Where  there  is  a  severance  in  fact  01 
a  joint  tenancy,  and  possession  held  for 
twenty  years  under  it,  the  title  will  be  a 
title  of  severalty  to  the  extent  of  such 
separate  possession.  Drane  v.  Gregory, 
3  B.  Mon.  (Ky.)  619. 

8.  See  Gillett  v.  Gaffney,  3  Colo.  351 ; 
Davidson    v.  Heydon,  2  ,  Yeates  (Pa.) 

459- 

A  last  will  does  not,  under  the  Penn- 
sylvania act  of  1705,  sever  a  joint  ten- 
ancy.    Duncan  v.  Poorer,  '6  Binn.  (Pa.) 

193- 

Where  two  tenants  in  common  to- 
gether used  the  common  property  as  a 
landing  place  for  steamboats,  and  one  . 
made  a  deed  of  quitclaim  of  his  inter- 
est therein  to  the  other,  "saving  and  ex- 
cepting" to  himself,  his  wife  and  their 
descendants,  the   use  and   privileges   in 
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3.  By  Action. — At  common  law  no  common  owner  of  property, 
except  parceners,  had  a  right  to  have  partition  thereof  made 
against  the  will  of  his  cotenant,  and  the  right  to  have  partition 
in  that  case  gave  rise  to  the  name  of  parcenary,^  but  through  the 
medium  of  equity,  and  by  means  of  statutory  enactment,  the 
right  to  have  partition  made  has  become  an  incident  to  owner- 
ship in  joint  tenancy  and  tenancy  in  common  in  all  of  the  United 
States  and  in  England?'     Such  actions  are  local  in  their  npiture. 


the  land  which  thej'  then  enjo3'ed,  so 
long  as  the  same  should  remain  a' 
steamboat  landing.  The,  fee  was  there- 
by conveyed  to  the  grantee,  and  he 
could  maintain  ejectment,  but  the 
grantor  and  his  descendants  ,  are  en- 
titled to  the  use  of  the  property  in 
common  wiHi  the  grantee  and  those 
holding  under  him  for  the  pvirposes  re- 
served in  the  deed.  Jones  v.  De  Lassus, 
84  Mo.  541. 

Recovery  in  trover  by  one  joint  ten- 
ant against  the  other  has  the  effect  of  a 
partition  of  the  whole  of  the  joint 
property,  if  the  defendant  so  desire;  and 
in  that  case,  if  the  plaintiff  has  exclu- 
sive possession  of  more  than  his  share 
of  the  property,  he  cannot  recover; 
though  the  defendant  has  exclusive 
possession  of  another  portion  amounts 
to  an  ouster  of  his  cotenant  and  a  con- 
version.    Roddy  V.  Cox,  29  Ga.  298. 

By  the  marriage  settlement  the  in- 
tended husband'  and  wife  each  cove- 
nanted to  settle  any  personal  estate 
which  should,  during  the  coverture, 
vest  in  the  wife  or  in  the  husband  in 
her  right.  At  that  time  the  wife  was 
entJitled,  as  one  of  two  joint  tenants,  to 
personal  estate  in  the.  expectancy  on  the 
death  of  a  person  who  died  during  the 
coverture.  Held,  that  the  marriage  and 
the  covenant  to  settle  each  operated  to 
sever  the  joint  tenancy.  Baillie  v. 
Treharne,  17  Ch.  D.  (Eng.)  388;  50  L. 
J.  Ch.  29s;  44  (N.  S.)  L.  T.  247;  29  W. 
R.  72.9. 

Leasehold  property  was  given  by  will 
to  two  sisters  as  joint  tenants,  and  they 
mutually  agreed  to  bequeath  it  in 
trust  for  each  other  for  life,  and  for 
their  nieces  after  the  death  of  the  sur- 
vivor. One  sister  having  died,  the  sur- 
vivor made  a  will  giving  the  property 
in  a  different  manner.  Held,  that  the 
agreement  between  the  sisters,  carried 
out  by  the  making  of  the  wills,  severed 
the  joint  tenancy,  and  that  the  property 
must  be  administered  on  the  footing  of 
a  tenanc3'  in,  common.  Wilford's  Es- 
tate, in  re  Ta3'lor  v.   Taylor,   11    Ch. 


D.  (Eng.)  267;  48  L.  Ji,  Ch.  243;  27  W. 

R-  4.S.';- 

Personal  Property — Sale. — The  sale 
of  the  share  of  a  joint  owner  of  a- 
cargo  severs  the  tenancy,  ,and  the  vendee 
may  maintain  trover  against  the'  other 
partners.  Selden  v.  Hickock,  2  Cai. 
(N.  Y.)  166. 

The  share  of  a  tenant  in  common  of 
chattels  naturally  severaible,  as  grain, 
may  be  severed  and  seized  by  his  cred- 
itor on  attachment  or  execution,  but  if 
the  property  is  exempt  the  debtor  may 
recover  the  possession,  or  the  value,  as 
in  other  cases.  [Following  15  Barb. 
(N.  Y.)  333].  Newton  v.  Howe,  29 
Wis.  5.31. 

Income. — A  joint  tenancy  in  income 
is  severed  as  to  each  instalment  as  it  be- 
comes payable,  without  actual  pay- 
merit.  Walmesley  v.  Foxhall,  40  L. 
J.,  Ch.  (Eng.)  28. 

Division  Between  Tenants. — Tenants 
in  common  of  a  growing  crop  may 
make  a  partial  division  of  it  among 
themselves  as  it  is  gathered;  and,  when 
this  is  done,  each  holds  in  severalty  the 
part  allotted  to  him,  while  they  remain 
tenants  in  common  of  the  undivided 
residue.  Gafford  v  Stearns,  51  Ala. 
434.  Compare  McKeithen  v.  Pratt,  53 
Ala.  116. 

Where  personal  property,  severable 
in  nature,  in  common  bulk  of  the  same 
quality,  is  owned  by  several  as  tenants 
in  common,  each  tenant  may  sever  and 
appropriate  his  share,  if  it  can  be  de- 
termined by  measurement  or  weight 
without  the  consent  of  the  others,  and 
sell  or  destroy  it  without  being  liable  to 
them  in  an  action  for  the  conversion  of 
the  common  property.  Fobes  v.  Shat- 
tock,  22  Barb.  (N.  Y.)  568. 

1.  I  Washb.  Real  Prop,  (sth  ed.)  426. 

2.  The  statute  31  Hen.  VIII,  ch.  i, 
and  32  Hen.  VIII,  ch.  32,  provided  for 
a  compulsory  process  of  partition  by  a 
writ  or  action  at  common  law.  This 
form  of  proceeding  continued  in  Eng- 
land to  be  one  of  the  forms  by 
which  partition  could  be  affected  until 
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and  must  be  brought  in  the  county  hi  which  the  land  lies,*  and 
can  ordinarily  be  maintained  only  by  a  cotenant  in  possession  or 
entitled  to  immediate  possession,^  who  owns  a  freehold  interest 
in  his  own  right;  *    and  where  the  property  cannot  be  divided  it 


the  statute  of  3  &  4  Wm.  IV,  ch.  27,  by 
which  it  was  abolished  and  the  statutes 
by  which  it  was  created  have  been  re- 
enacted  in  most  of  the  States.  But  in 
England  and  this  country  it  has  become 
practically  obsolete  many  years  ago. 
But  there  still  is  a  power  to  compel 
partition  which  may  be  readily'  applied 
in  both  countries.  In  England  it  is 
done  through  chancery,  and  in  some 
form  or  other  the  right  of  having  par- 
tition made  is  incident  to  an  ownership 
in  joint  tenancy  as  well  as  to  estates  in 
common,  i  Washb.  Real  Prop.  (5th 
ed.)  426. 

For  a  compilation  of  the  statutes  01 
the  several  States  relating  to  partition 
of  joint  estates  and  estates  in  common, 
see  I  Washb.  Real  Prop.  (5th  ed.)  433, 
note. 

A  joint  tciuancy  is  severed  by  an  or- 
der from  the  court  for  a  division.  Pos- 
tell  V.  Skirving,  i  Dessaus.  (S.  Car.)  158. 

Where  there  were  several  tenants  in 
common,  and  one  died  leaving  a  will 
which  was  contested  by  his  heirs,  an 
act  of  assembly  authorizing  partition  to 
be  made,  and  directing  all  persons  and 
corporations  claiming  under  him, 
Whether  as  heirs  or  devisees,  to  be 
made  parties,  and  their  purparts  to  be 
set  out  and  convej'ed  to  trustees,  or 
such  of  them  as  may  be  entitled,  or  the 
proceeds,  if  sold,  paid  to  such  trustee  giv- 
ing security,  was  held  to  be  constitu- 
tional; and  the  adverse  claimants  under 
the  deceased  cotenant  were  properly 
joined  in  the  proceedings.  Biddle  v. 
Starr,  9  Pa.  St.  461. 

1.  I  Washb.  Real  Prop.  (5th  ed.)  426. 

2.  [  Washb.  Real  Prop.  (5th  ed.)  428. 
A    tenant   in    common    in    reversion 

cannot  maintain  a  suit  for  partition.  If 
a  plaintiff  has  no  title  to  maintain  his 
suit  at  the  time  when  the  bill  is  filed 
he  cannot  carry  on  the  suit  by  subse- 
quently acquiring  a  title  and  amending 
the  bill  accordinglj'.  Decree  of  the 
master  of  rolls  affirmed.  Evans  v. 
Bagshaw,  8  Eq.  469;  (Eng.)  5  Ch.  340. 

A  tenant  in  common,  who  has  not 
been  actually  ousted,  can  maintain  a 
petition  for  partition,  although  he  may, 
for  the  sake  of  a  remedy,  have  elected 
to  consider  himself  disseised,  and 
brought  a  writ  of  entry  against  his  co- 


tenants,  counting  on  a  disseisin  by  him. 
Fishery.  Dewerson,  3  Mete.  (Mass.)  544. 

Wherei  a  tenant  in  common  devised 
his  half  interest  in  the  land  to  his  son, 
appointed  the  cotenant  executor,  and 
directed  that  the  personal  property 
should  remain  on  the  land  until  the  son 
became  of  age,  to  be  used  by  the  ex- 
ecutor as  before.  Held,  that  this  did 
not  prevent  the  executor,  as  a' cotenant, 
from  selling  his'  half  of  the  land,  or 
from  obtaining  a  partition.  Hunter  v. 
Stoneburner,  92  111.  75. 

By  Purchaser  at  Execution  Sale. — If 
one,  shown  to  be  owner  of  one  ninth 
part  of  certain  real  estate,  as  tenant  in 
common,  be  in  possession,  claiming  also 
an  additional  eighteenth  part,  and  his 
claim  be  acquiesced  in  by  the  other  ten- 
ants in  common,  those  facts  are  evi- 
dence that  he  was  seised  as  tenant  in 
common  of  three-eighteenths  part;  and 
a  levy  of  execution  on  a  judgment 
against  him  upon  those  three-eigh- 
teenths parts,  will  vest  the  seisin  there- 
on in  the  judgment  creditor,  so  as  to 
entitle  him  to  maintain  a  petition  for 
partition,  as  against  a  tenant  in  com- 
mon who  has  so  admitted  his  interest. 
Smith  V.  Knight,  20  N.  H.  9.- 

3.  A  father  devised  to  Ris  three  sons 
certain  lands  as  tenants  in  common 
during  their  natural  lives,  and  after  the 
death  of  either  of  them  his  share  to  go 
to  his  lawful  issue,  and  if  any  of  said 
sons  should  die  without  issue  his  share 
to  go  to  the  survivor  of  them,  or  if  any 
of  them  have  deceased,  their  lawful 
issue  to  have  the  share  that  would  have 
gone  to  their  father  if  living.  Held, 
that  no  partition  could  be  made  among 
the  sons  except  of  their  present  inter- 
est or  estate  in  the  lands.  Reeves  v. 
Reeves,  6  N.  J.  Eq.  (2  Hals.)  156.     / 

Illegal  Consideration. — Where  one  of 
two  tenants  in  common  conveyed  his 
interest,  and  his  vendee  filed  a  petition 
for  partition,  held,  that  the  cotenant 
could  not  resist  on  the  ground  that  the 
consideration  of  the  deed  was  in  part 
an  agreement  to  compound  a  felony, 
Sewell  w.' Holland,  61  Ga.  608. 

Trust  Estates. — Land  purchased  for 
the  purpose  of  a  parsonage  and  gl'ebe, 
for  the  Joint  benefit  of  five  congrega- 
tioils,   is  devoted   to   a  charitable  use 
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may  be  sold  under  direction  of  the  court  and  a  division  made  of 
the  proceeds.^ 


and  one  of  the  congregations  ca.mot 
sue  for  partition  without  the  consent  of 
the  others,  especially  whiere  the  prop- 
erty is  vested  in  trustees  for  the 
beneiit  of  the  "ministerial  charge,"  such 
a  trust  being  an  active  one.  Appeal  of 
Latshaw  et  al.  (Pa.),  ii;  Atl.  Rep. 
676. 

Personal  Property. — The  relation  of 
joint  purchasers  of  plarttation,  live 
stock  and  farming  utensils,  whereon 
the  vendor  retains  a  lien  for  unpaid  in- 
stalments, is  that  of  tenants  in  com- 
mon rather  than  partners;  but  each  is 
not  entitled  to  a  partition  for  his  por- 
tion in  severalty  until  completion  of  the 
contract  of  purchase,  Abernathy  v. 
Smith,  57  Ala.  359. 

But  in  Illinois  one  tenant  in  com- 
mon may  sue  out  a  writ  of  partition, 
even  though  there  be  a  subsisting  life 
estate  in  another  in  the  premises,  not- 
withstanding the  objection  of  the 
owner  of  the  life  estate;  and  in  case 
partition  cannot  be  made,  he  may  ob- 
tain an  order  for  the  sale  of  the  whole 
of  'the  premises,  subject  to  the  life  es- 
tate.    Milliard  v.  Scoville,  52  111.  449. 

1.  Where  a  joint  tenancy  in  a  tract 
of  land  has  been  created  by  deed,  the 


ordinary  has  the  power,  under  the 
South  Carolina  act  of  1824,  to  order 
the  sale  of  the  share  of  the  deceased 
tenant  for  the  purpose  of  division 
among  those  interested.  Brennan  v. 
Hill,  Dudley  (S.  Car.)  342. 

Whenever  the  estate  of  tenants  in 
common  is  practically  incapable  of  di- 
vision by  assigning  to  each  owner 
thereof  his  equal  portion  in  severalty, 
he  cannot  be  compelled  by  force  Of  the 
provisions  of  §  25,  ch.  228,  Gen.  Stat. 
Ne-w  Hamj>shire,  either  to  sell  his 
own  share  or  purchase  that  of  his  co- 
tenant;  but,  in  such  a  case,  resort  may 
be  had  to  a  court  of  equity,  which  has 
power  to  compel  a  sale  of  the  entire  es- 
tate, and  order  distribution  of  its  pro- 
ceeds upon  equitable  principles.  Barney 
V.  Leeds,  54  N.  H.  128. 

Under  Virginia  Stat.^  1819,  author- 
izing the  sale  of  lands  jointly,  Ifeld^ 
where  the  interest  of  each  owner  is  less 
than  $300,  if  the  value  of  each  interest 
in  the  land  divided  is  less  than  that 
sum,  the  court  may  order  a  sale  there- 
of, though  the  estimated  value  of  the 
whole  land  would  give  to  each  joint 
owner  more  th^n  $300.  Parker  v.  Mc- 
Coy, 10  Gratt.  (Va.)  594. 
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Inns  and  Inn  Keepers,  3 

Acts  of  parties  within  the*inn,  56 

Acts  of  parties  without  the  inn,  57 

Animals,  injuries  to,  64 

Baggage  of  guest,  68 

Bailees,  inn  keepers  as,  99 

Ball  at  inn,  party  attending,  21 

Boarders  distinguished  from  guests,  18 

Boarding  house,  6 

Boarding  house,  is  not,  10 

Boarding  house,  keeper  of,  8 

Boarding  house  keepers,  liability  of, 
100 

Callers  upon  guests,,  36 

Compensation,  37 

Contributory  negligence  of  guest,  63, 
80 

Dead  property  left  by  guest,  68 

Definition,  4 

Dining  room,  slipping  into,  28 

Disorderly  guests,  38 

Distinguished  from  similar  establish- 
ments, 6 

Door,  failure  to  lock,  83 

Duties  in  general,  32 

Duty  to  receive  guests,  32 

English  inn  keepers'  act,  95 

Fire,  enactments  concerning  loss  by, 
92 

Fire,  loss  by  accidental,  63 

Guests,  disorderly,  38 

Guests  distinguished  from  boarders,  18 

Guests,  fixed  residence,  17 

Guests,  personal  presence  of,  23 

Guests,  scope  of  term,  13 

Guests,  term  restricted  to  travellers, 

IS 
Guests,  who  are,  12 
Goods,  assuming  special  custody  of,  86 
Goods  for  sale,  enactments  concern - 

ing>  93 
Goods  for  sale,  showing  of,  23. 
Goods  kept  for  show  and  sale,  71 
Goods,  knowledge  of  ownership,  43 
Goods,  obligation  to  receive,  45 
Goods,  ordering  to  particular  room,  87 
Horse,  leaving  at  inn,  23,  24 
Hotel  bill  of  another,  37 
Hotel,  definition  of,  5 
Inn  keeper,  definition  of,  7 
Inn  precincts,  72 
Insufficiency  of  merely  leaving,  26 


Inns  and  Inn  Keepers — Continued. 

Liability  compared  with  common 
carrier,  52 

Liability,  duration  of,  75 

Liability,  exoneration  by  showing  ex- 
treme care,  62 

Liability,  extraordinary,  of  inn 
keeper,  51 

Liability  for  baggage,  68 

Liability  for  fire,  63 

Liability  for  goods  kept  for  show  and 
sale,  71 

Liability  for  goods  of  departing 
guest,  76 

Liability  for  injuries  to  animals,  64 

Liability  for  valuables,  68 

Liability,  limitation  by  contract,  87 

Liability,  limitation  by  custom  or 
usage,  8g 

Liability,  limitation  by  statute,  89 

Liability  limited  to  guests;  I2 

Liability  of  inn  keeper,  49 

Liability  of  inn  keepers  as  insurers. 

Liability  of  inn  keepers,  prima  facie, 
60 

Liability,  scope  of,  53 

Liabilit3',  statutory  notice  limiting,  93 

Liabilitj',  to  whett  articles  attaches,  66 

Liability,  valuables  covered  by  stat- 
utes limiting,  96 

Lien,  37 

Lien,  articles  recovered  by,  45 

Lien,  enforcement  of,  46 

Lien,  general  and  special,  46 

Lien  limited  to  guests,  12 

Li^n  of  boarding  house  keeper,  49 

Lien  of  inn  keeper,  38 

Lien  on  third  person's  goods,  41 

Lien,  waiver  of,  47 

Liquor,  purchasing,  20 

Lodging  hovffee  is  not,  10 

Lodging  house,  keeper  of,  8 

Negligence  of  inn  keeper,  77 

Notice,  actual,  94 

Notice  limiting  liability,  93 

Obnoxious  person,  removal  of,  35 

Obnoxious  visitors,  35 

Personal  injuries,  50 

Position  or  location,  change  of,  17 

Price,  fixing,  13 

Property  of  guest  on  premises,  31 


1147 


Insanity, 


INDEX. 


Insurance. 


Inns  and  Inn  Keepers — Continued. 

Refreshment  room,  entering,  20 

Relation,  continuance  of,  28 

Relation  of  host  and  guest,  creation 
of,  27 

Relation,  termination  of,  30 

Remedies  concerning  inn  keepers,  loi 

Rights  of  inn  keeper,  37 

Room,  posting  notice  in,  88 

Special  capacity,  acting  in,  9 

Stay,  length  of,  13 

Stay,  length  of,  immaterial,  19 

Stay,  object  of,  22 

Taverns,  definition  of,  5 

Temporary  refreshment,  19 

Tender  of  price,  37 

Theft  by  fellow  guest,  83 

Travellers,     occasionally     entertain- 
ing, 8 

Travellers,  who  are,  17 

Unreasonable  demands,  35 

Valuables  covered  by  statutes  limit- 
ing liability,  96 

Valuables,  responsibility  for,  68 

Visitors,  20 

Who  are  not,  g 
Insanity,  105 

Accounts,  130 

Actions  against  lunatics  or  their  com- 
mittees, 127 

Actions  by  lunatics  or  their  commit- 
tees, 124 

Committees,  12Q 

Confinement  of  persons,  112 

Contract   of   insurance,    insanity    as 
effecting,  137 

Contracts  of  insane  persons,  132 

Crime,  insanity  as  defence,  167 

Deeds  of  insane  grantors,  146 

Definition,  105. 
,    Delusions,  107 

Estate,  management  of,  121 

Evidence,  158 

Expert  witness,  163 

Guardians,  120 

Idiots,  105 

Imbecility,  iii 

Inquisition,   115 

Insane  persons  as,  144 

Insurance,  insanity  as  eflfecting  con- 
tract, 137 

Jurisdiction  over,  114 

Lucid  interval,  112 

Lunatics,  105 

Marriage,  insanity  as  effecting,  140 

Moral  insanity,  112 

Non  compos  mentis,  106 

Notice  of  inquisition,  115 

Partnership,  insanity  as  effecting,  142 

Poor  district,  power  of  insane  person 
to  choose  settlement,  166 

Promissory   notes    made    by   insane 
persons,  143 


Insanity — Continued. 

Testamentary  capacity,  151 

Torts  of  insane  persons,  144 
Insolvency,  167 

Assets,  distribution  of,  218 

Assignees,  184 

Assignment,  177 

Assignments,  void,  209 

Assignor,  200 

Attachments  existing,  180 

Business   of  assignor  continuing,  193 

Claims  that  may  be  proved,  205 

Commissioners,  184 

Composition  of  creditors,  200 

Congress,   power   to   pass    insolvent 
laws,  173  I 

Constitutionality   of  State  insolvent 
laws,  173 

Corporations,  204 

Creditors,  rights  of,  196 

Definition,  168 

Discharge,  224 

Exemptions,  233 

Fraudulent  conveyances,  208 

Insolvent,  the,  200 

Nonresident,  200 

Partnership,  202 

Petition  for,  182 

Preference,  212 

State    insolvency    laws,    extra-terri- 
torial effect  of,  176 

Taxes  ;»-_  debts  due  State,  220 

Trustees,  184 

U.    S.   bankrupt     laws    effect     upon 
State  laws,  176 

What  constitutes  generally',  171 
Instructions,  236 

Charge,  element?  of  the,  247 

Definition,  237 

Duty  of  judge  in  instructing,  251 

Evidence,  admissibility  of,  240 

Exceptions  to  instructions,  265 

Law  must  be  upon  the,  238 

Misdirection,  266 

Negligence,  242 

New  trial,  when  misdirection  grounds 
for,  266 

Parol   contracts,  construction   of,  242 

Pleadings,  construction  of,  240 

Specific  instructions,  258 

Verdict,  when    instructions   may  be 
given  to  return,  243 

Words  and  phrases,  definition  of,  242 

Written  instructions,  261 

Written  instruments,  construction  of, 
241 

Written  laws,  construction  of,  242 
Insurable  interest.     See  Insurance. 
Insurance,  278 

Agents,  320 

Concealment,  302 

Contracts  of,  280 

Definitions,  280 
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Insurance — Continued. 
Estoppel,  336 
Fraud,  347 
Instruction,  286 
Insurable  interest,  312 
Loss  and  its  adjustment,  345 
Mistakes    and    omissions    of   agent, 

331 

Premium,  304 

Reinsurance,  343 

Remedies,  345 

Representations,  296 

Risk,  343 

Waiver,  336 

Warranties,  290 

Warranty  of  correct  and  temperate 
habit,  296 
Insurrection,  356 

Commercial  intercourse,  restraint  of, 
361 

Confiscation  of  property,  359 

Courts  of  justice,  denial  of,  363 

Definition,  356 

Insurgents,  status  of,  356 

Legislative  acts  held  void,  364 

Means  emploj'ed  to  protect  and  en- 
force rights,  365 
,  Means  employed  to  suppress,  358 

Military  power,  358 
Intent,  366 

Contract,  intention  of  parties,  368 

Criminal -intent,  372 

Definition,  366 

Domicil  animus  manendi,  372 

Fixtures,  intent  as  to,  376 

Legislative  intent,  366 

Presumption  of,  377 

Proof  of,  376 

Testator,  intention  of,  372 
Interest,  379 

Accounts,  384 

Annuities,  387 

Application  of  payments,  410 

Compound  interest,  407 

Computation,  402 

Contracts  for,  380 

Damages  for  default  in  payment  of 
debt,  383 

Damages  for  use  or  benefit  of  an- 
other's money,  395 

Debt,   damages   for   default  in  pay-- 
ment,  383 

Decrees,  391 

Definition,  379 

Funds  held  in  trust,  398 

General  principles,  379 

Judgments,  391 

Law  of  place,  417 

Legacies,  387 

Maturity,  after,  415 

Mojiey  paid  by  mistake,  398 

Money  wrongfully  withheld,  397 

Municipal  warrants,  388 


Interest — Continued. 

Purchase  money,  389 

Rate,  41 1 

Rents  in  arrears,  387 

Rewards,  391 

Taxes,  388 

Verdicts,  391 

Writing,  obligatioris  in,  390 
Interfering  patents.     See  Patents. 
Interlineations.      See  Alteration  of  In- 
struments; Ambiguity. 
Internal  Improvements.     See  Improve- 
ments. 
Internal  Revenue.    See  Revenue  Laws. 
International  law,  431 

Blockades,  468 

Captures  by  public  vessels,  484 

Captures  on  navigable  waters,  478 

Communications    between    belliger- 
.     ents,  474 

Contraband  of  war,  476 

Decjaration  of  war,  455 

Definition,  431 

Division,  432 

Embargo  laws,  450 

International  intercourse,  442 

Neutral  nations  in  war,  466 

Neutrality  laws,  449 

Nonintercourse  laws,  452 

Oifences  against  nations,  491 

Piracy,  491 

Prize,  484 

Right  of  search,  467 

Slave  trading,  492 

Sources  of,  438 

Sovereignty,  439 

Trade  licence,  453 

Treaties,  445 

Treaty  of  peace,  490  t 

Interpleader,  494 

Bill  in  nature  of  interpleader,  506 

Circumstances,  499 

Definition,  494 

Jurisdiction,  494 

Parfies,  496 

Practice,  502 
Interpretation,  507 

Admissibility,  effect  of,  509 

Condition  of  parties,  512 

Court,  province  of,  518 

Definition,  507 

Domicil,  520 

Evidence,  508 

Intention  of  parties,  511 

Interpretation  put  upon  instrument 
by  parties  themselves,  518 

Jury,  province  of,  518 

Law  of  the  land,  510 

Place  of  contract,  520 

Place  of  performance,  520 

Place  of  trial,  520 

Punctuation,  521 

Rules  of,  522 
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Whole  writing  to  be  considered,  513 
Words  are  to  be  as  understood,  515 
Words  construed  against  party  using. 

Words   requiring    special    meaning, 

Written  words  control  printed,  516 
Interpreter,  523 

Appointment,  523 

Character  may  be  impeached,  525 

Competency,  525 

Definition,  523 

Judicial  power,  has  not,  526 

Oath,  translation  must  be  under,  524 

Privileged  communications,  526 

Witness,  not  agent  of  525 
Interrogatories,  526 

Amendment  of  bill,  530 

Averments  necessary  as  basis,  528 

Bad  in  part,  536 

Compelling  answers,  535 

Defa.ult,  535 

Definition,  526 

Demurrer  in  cases  of,  530 

Equity,  527 

Evasive  answer,  537 

Filing  and  serving,  531 

Law,  at  534 

M  atter  relating  to  oiFence,  534 

Subject  matter,  534 

Substantial  answer,  537 

Vague  or  irrelevant,  536 

Who  may  be  interrogated,  532 
Interstate  commerce,  539 

Congress,  power  of,  540 

Definition,  539 

Interstate  commerce  acts,  559 

States,,restriction  upon  power,  548 
Intestate  laws.     See  Statutes  of  Distri- 
bution. 
Intervention.     See  Interpleader. 
Intimidations.     See  Duress;  Elections; 

Threats. 
Intoxicating  Drinks.     See  Intoxicating 

Liquors. 
Intoxicating  liquors,  567 

Action,  right  to  be  informed  as  to 
nature,  598 

Adulteration,  739 

Alcohol,  579 

Ale,  578 

Appeal,  772 

Articles  of  food,  578 

Bar  by  former  prosecution,  758 

Beer,  579 

Bill  of  particulars,  770 

Bitters,  574 

Cider,  581 

Civil  damages,  772 

Commerce,  relation  of,  603 

Compensation,  602 

Complaint,  756 


Intoxicating  Liquors — Continued. 

Cordials,  573 

Decoctions,  572 

Definition,  571 

Devices  and  evasions,  687 

Discrimination,  illegal,  605 

Disorderly  conduct,  750 

Due  process  of  law,  595 

Drug  clerks,  717 

Druggist,  sale  by,  732 

Essences,  573 

Evidence,  770 

Evidence,  statutes  relating  to,  599 

Examination  before  committing  mag- 
istrate, 947 

Exporting,  740 

Ex  post  facto  laws,  593 

Federal  supervision  and  control,  587 

Gin,  581 

Giving  away,  752 

Importing,  740 

Indictment,  756 

Indictment,  description  of  liquors 
and  place  of  sale,  765 

Indictment,  form  and  requisites,  758 

Informer,  sale  to,  753 

Judgment,  770 

Jurisdiction,  756 

Jury,  right  to  trial  by,  597 

Label,  7S4 

Licence,  634 

Licence,  action  on  bond,  679 

Licence,  authority  to  sell  by  agent, 
647 

Licence  by  county  and  town,  635 

Licence, .  designation  of  place  or 
building,  639 

Licence  fee  in  taxes,  667 

Licence,  form  and  condition,  638 

Licence  granted  to  partners  and 
third  persons,  646 

Licence,  granting  of,  648 

Licence,  inability  to  obtain,  636 

Licence,  necessity  of  obtaining,  635 

Licence,  number  of,  635 

Licence,  place  of  sale  authorized  by, 
644 

Licence,  refusal  of,  636 

Licence,  revocation  of  674 

Licence,  rights  or  privileges  included 
in,  643  ' 

Licence,  right  to  sell  'before  payment 
of  money  or  giving  bond  or  issu- 
ance of,  637 

Licence,  sale  without,  683 

Licence  taking  out,  641 

Licence,  term  of  duration,  643 

Licence  to  sell  near  school,  647 

Licence,  validity  and  effect  of,  639 

Licence,  validity  and  effect  of  assign- 
ment and  transfer,  647 

Licence,  written  and  parol,  638 

Licencing,  regulation  as  to,  591 
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Limitation,  758 

Liquors,  what  are,  572 

Local  option,  614 

Manufacture,  keeping  statement  and 
■making  report  of.  755 

Medicines,  574 

Minors,  power  to  prohibit  sales  to,  590 

Minors,  sale  to,  718 

Municipal  control,  614 

Nuisance,  747 

Nuisance,  power  to  authorize  abate- 
ment, 591 
'  Oifences  and  proceedings,  683 

Ownership,  power  to  prohibit,  590  - 

Pop,  582 

Porter,  582 

Presumptions,  599 

Prohibited  times  and  hours,  752 

Property  rights,  602 

Prosecutor,  758 

Punishment,  771 

Retrospective  laws,  593 

Right  and  property  in  liquors,  585 

Rum,  582       ' 

Sale  by  agent  or  servant,  711 

Sale   by    and    liability   of  particular 
persons,  711 

Sale  In  particular  place,  708 

Sale,  joint  and  several,  685 

Sale,  keeping  for  unlawful,  746 

Sale,  keeping  place  for  illegal,  747 

Sale,  keeping  statement  and  making 
report  of,  755 

Sale  on  prohibited  days,  689 

Sale,  power  to  prohibit,  590 

Sale  to  be  drank  on  premises  contrary 
to  licence,  750 

Sale  to  informer,  753 

Sale  to  prohibited  persons,  694 

Sale,  what  constitutes,  684 

Sales,  number  of,  or  violations  neces- 
sary to  constitute  offence,  686 

Screen  law,  753 

Search  and  seizure,  601 
"  Sentence,  771 

Search  and  seizure,  772 

Social  clubs,  727 

State  regulation  and  control,  587 

Statutes,  constitutionality  of,'  592 

Statutes,  construction  of,  610 

Statutes,  defective  title,  593 
.  Statutes,  entitling,  593 

Statutes,  operation  and  effect  of,  611 

Statutes  prescribing  remedy,  594 

Statutes  relating  to  evidence,  599 

Statutes,  requirements   as   to   mean- 
ing. 594 

Statutes,  repeal  of,  612 

Statutes  violative    of   constitutional 
prohibitions,  609 
.  Sunday,  power  to  prohibit  sales  on, 
59° 
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Supervision  and  control  of  manufac- 
ture and  sale,  583 

Taxation,  607 

Taxing,  regulation  as  to,  591 

Tinctures,  573 

Transportation,  illegal,  740 

Trial,  756,  770 

U.   S.  licence  does   not  protect  sel- 
ler, 755 

Venue,  758 

Verdict,  770 

Whisky,  582 

Wines,  582 
Intoxication  a9  a  defence  to  contracts, 

773 

Express  contracts,  773 

Equity,  when  will  give  relief,  778 

Implied  contracts,  777 
Invention,  780 

Amount   of  invention    employed  in 
contriving  device  unimportant,  805 

Definition,  781 

Evidence  of  invention,  result  as,  801 

Joint  invention,  8og  , 

'Mechanic  constructing  machine  not 
inventor,  811  . 

Mechanical  skill,  781 

Mechanical   skill,   means    of   distin- 
guishing, 783 

Mechanical  skill  not  patentable,  782 

Mechanical  skill,  test  to   distinguish 
invention  from,  781 

Patentable  discovery,  distinction  be- 
tween invention  and,  806 

Suggestion,  8io 
Investment,  813 

Changing  investments,  823 

Definition,  814 

Public  funds,  821   . 

Real  securities,  822 

Trustees,  liabilities  of,  833 

Trust  funds,  814 

Trust  funds   as  effected  by  trust  in. 
strument,  830 

Trust  funds  regulated  by  court,  826     ■ 

Trust    funds    regulated    by    statute, 
824 
Irrigation,  846 

American  doctrine,  851 

Coproprietor,  fights  of,  846 

Definition,  846 

English  doctrine,  849 

French  law,  851 

Injurious  diminution,.  854 

Natural  and  artificial  wants,  857 

Pacific  coast  doctrine,  852 
,  Present, law  of,  847 

•Reasonable  use,  858 

Riparian  proprietors  and  appropria- 
tors,  861 

Surplus,  return  of,  861 

Total  consumption,  860 
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Islands,  865 

Minerals  under  island,  867 
Statutes,  866 
Title  to,  865 
U.  S.,  belonging  to,  866 
Unnavigable  waters,  868 
Issue,  868 
Appointment,  eiTect  of  power  of,  917 
Before  he  has  any,  902 
Before  marriage  and  without  issue, 
Children,872  [909 

Default,  after,  894 
Definition,  868 
Direction  to  paj  money,  915 
Dying  under  twenty -one  and  without 

issue,  909    , 
Dying  without,  891,  899 
Dying  without  issue  in   lifetime  of 

person  living  at  testator's  decease, 

912 
Dying  without  issue  referred  to  death 

in  lifetime  of  testator,  919 
Failure  of  testator's  own,  917 
Failure,  w^here  it  is  definite,  924 
Gift  over,  906,  911,  912,  915,  916 
Issne   alive,  surviving  or   who   shall 

attain  twenty-one,  902  .   • 

Limitation,  effect  of  over  upon  pre- 
ceding limitation,  921 
Limitations,  effect  of  alternative,  918 
Pa.rent,  correlative  with,  875 
Peculiar  expressions,  force  of,  872 
Perishable  goods,  bequest  of,  916 
Personal  trust,  915 
Purchase    or    limitation,   whether  a 

word  of,  876 
Statutory  charges,  918 
Then,  effect  of  the  word,  908 
Unmarried,  909 
Will,  877 

Without  children,  902 
Without  having  issue,  902 
Without  leaving  issue,  904 
Without    leaving  issue    at    time    of 

death,  906 
Without  leaving  issue  behind  him,  904 
Jail.     See  Prisons 
Jail  liberties.     See  Prisons. 
Jeopardy,  926 

Codefendant,  jeop.ardy  by,  957 
Court  of  competent  jurisdiction,  928 
Defence,  how  made,  964 
Definition,' 926 
Demurrer  to  indictment,  948 
Essential  elements,  928 
Examination   before   committee  and 

magistrate,  947 
Examination  before  grand  jury,  948 
Indictment  or  information,  sufficient, 

930 

Issue  joined,  932 

Jurisdiction,   offences  against  differ- 
ent, 958 
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Jury  charged  with  a  prisoner,  933 

Jury,  consent  to  discharge,  959 

Jury,  discharge  of,  950 

Jury,  illegal,  933 

Jury,  legal,  933 

Nolle  prosequi,  entry  of,  949 

Plea  of  guilty,  949 

Plea,  where  Sustained,  947 

Same  offence,  934 

To  what  it  applies,  927 

Verdict,  rendition  of,  956 

Waiver,  959 
Jettison,  970 
'  Consultation,  976 

Deck  cargOj  976 

Definition,  970 

General  average  as  a  basis  of,  976 

Kinds  of,  970 

Order,  976    , 

Ownership  of  property,  976 

When  justifiable,  972 

Who  may  jettison,  975- 
Joinder,  986 

Action  in  same  right,  987 

Actions  against  executors  or  admin- 
istrators, 1015/ 

Actions  at  law  and  in  equity,  101  ^d 

Actions    by    and    against   assignees, 
guardians,  partners,  etc.,  ioijb 

Actions  by  and  against  husband  and 
wife,  1015J 

Actions  by  executor  or  administra- 
tors, loi^m 

Actions  ex  contractu  and  ex  delicto, 
1015c 

Actions  in  different  rights,  ioi5»« 

Actions  on  bonds  and  recognizances, 
1015,^ 

Code  provisions,  effect  of,  1015* 

Codes,  1000 

Consolidation  of  actions,  lOi^y 

Counties,  1015^^^ 

Definition,  986 

Demurrer,  loi^.?'" 

Different  causes  of  action,  990 

Foreclosure  of  liens,  loio 

Issue,  10152" 

Louisiana,  practice  in,  1015^' 

Misjoinder,  remedy  for,  10152' 

Misjoinder  under  the  codes,  10152* 

Parties,  by  and  against  different,  1014 

Personal  actions  at  common  law,  990 

Personalty,  recovery  of,  1008 

Pleas,  10152' 

Same  cause  in  different  counts,  987 

Separate  statements,  1015A 

Statutorj'  and  common  la;w  actions, 
1015/ 

Statutory  changes  in  forms  of  action}. 
996 

When  compulsory,  1015/ 

When  permitted,  ioi5jy 
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1016 
Actions  by  and  against,  1033 
Act  of  one  is  act  of  all,  1016 
Co-executors  not  liable  to  each  other, 

1022. 
Commissions,  division  of,  1035 
Constitute  but  one  person,  1016 
Survivorship,  1035 
Joint  stock  companies,  1036 
Actions  by  and  against,  1051 
Common  law,  1041 
Corporation  distinguished  from,  1039. 
Definition,  1036 
Dissolution,  1055  • 

Dissolution,  acts  amounting  to,  1056. 
English  statutes,  1042 
Jurisdiction,  foreign,  1054 
Liability  of  members,  1048 
Officers,  1050 
Officers,   responsibility  of   company 

for,  1050 
Officers,    responsibilitj'    of   company 

to,  1051 
Partnership,  distinguished  from,  1038 
Powers  of  members,  1048 
Rights  of  members,  1048 
Shares,  transfer  of,  1055 
Statutes  in  U.  S.,  1043 
Tenants  in  common,  1059 
Joint  tenants,  1057 
Actions,  1 1 22 

Actions  against  tenants,  1141 
Actions   between    tenants   and   third 

parties,  1135 
Adverse  possession,  11 12 
Agreements      concerning      common 

property,  1095 
Conveyance  by  one  of  specific  parts, 

1092 
Creation  of  tenancy,  1059 
Disseisin,  11 13 
Dower,  1087 
Duties,  1098 
Entry  of  one,  1078 
Equitable  actions,  1130 
Improvements,  1104 
Incidents,  1076 
Incumbrances,  1109 
Leasing  common  property ,  1094 
Liabilities,  1098 

Licencing  acts  upon  common  prop- 
erty, 109s 
Limitations,  statute  of,  1 1 1 3 
Nature,  1076 
Ouster,  1 1 13 
Possession  of  one,  1078 
Power,  1087 
Purchase  mone3',  11 11 
Rents  and  profits,  1098 
Repairs,  1104 
Rights,  1087 
Severance  by  action,  1144 
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Severance  by  acts  of  parties,  1143 

Severance  by  agreement,  11 43 

Severance  of  the  relation,  1 142 

Shares,  equality  of,  1086 

Sharing  burdens  and  losses,  1107 

Survivorship,  1077 

Taxes,  11 09 

Tenants  in  common,  1058,  1062 

Title  by  adverse  possession,  1120 

Title,  purchase  of  outstanding,  1082. 

What  may  be  held  in  common,  1068. 

Who  are,  1069 
Words  and  Phrases. 

And,  366 

Bequest,  374 

Cattle,  370 

Children,  374 

Corn,  370 

Devise,  374 

Dower,  374     ' 

Each,  370 

Family,  374 

Heirs,  374 

Heirs  at  law,  373 

Injury,  i 

Inland,  1 

Inland  navigation,  i 

Inland  waters,  2 

Inlet,  2 

Inmate,  2 

Innocent  conve3'ances,  3 

Innuendo,  104 

Inquest  of  office,  104 

Inspection,  234 

Inspection  laws,  234 

Instanter,  236 

Instantly,  236 

Instead  of,  236 

Institution,  236 

Instrument,  275 

Insufficiency,  276 

Insufficient,  276 

Insufficient  evidence,  277 

Insulting,  277 

Insulting  language,  277 

Insured,  355 

Insurgent,  355 

Intemperance,  365 

Intemperate,  365 

Intent,  365 

Intention,  378 

Intentionally,  378 

Intercourse,  379 

Interdiction,  379 

Interested,  422 

Inteifere,  425 

Interim,  426 

Interior,  426 

Interlocutory,  427 

Intermeddle,  429 

Intermediate,  430 

Intermediate  orders,  430 
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Intermediate  tolls,  430 
Internal,  430 
Interpose,  506 
Interpret,  507 

Interpretation  of  voters,  566 
Interrupt,  538 
Interruption,  538 
Intersect,  538 
Interval,  565 
Intervene,  565 
Intervening  damages,  565 
Intestate,  565 
Intimate,  565 
Into,  566 
Intoxicated,  566 
Intrinsic,  779 
Intromission,  779 
Intrude,  779 
Intrusion,  779 
Invalid,  780 
Invasion,  780 
Inveigle,  780 
Inventory,  812 
Investigate,  812 
Investigation,  812 
Investiture,  8i2 
Invoice,  104 
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Involuntary,  843 
Involve,  843 
I  O  U,  843 
Irregularity,  843 
Irrelevant,  845 
Irreparable  injury,  845 
Irresistible  violence,  845 
Item,  925  . 
Jeofails,  926 
Jewel,  984 
Jewelry,  984 
Jetsam,  970 
Job,  985 
Jobber,  986 
Jockey,  9S6 
Legal  heirs,  374 
May,  366 
Next  of  kin,  374 
North,  373 
Or,  366 
Patterns,  370 
Person,  366 
Property,- 373 
Raise,  370 
Require,  370 
Sound  order,  370 
Support,  370 
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